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Deputy Commissioner, Gonda' 176 769 
ALL INDIA REPORTER, From January To DROEMBER, 1933. 
| Privy Council. Privy Council—contd. 
1 Commissioner of Income-tax, 73 | Sunder Singh-Mallah Singh 
Bombay v. Sarangpur Cotton Sanatan Dharam High School 
| Manufacturing Oo. Ltd, Trust, Indaura v. Managing 
Ahmedabad .. | 172 1 Committee, Sunder Singh- 
4 | Firm Harjivanlel Balkison v. Mallah Singh, Rajput High 
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23 | Issac W. O. Solloway v. J. P. 113 | Thakur Gaya Bakhsh Singh v. 
MoLaughlin we | E77 154 Deo Singh 173 625 
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39 Durga Prasad Seth v. Om 
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Singh 
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Mazhar Hasan v, a 


en 
eS 





Hasan 


Ram Chander Singh v. Nija 
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Balmakund igs 
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Khan 

M. Mukand Sarap v. Krishna 
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Collector of Benares v. Jai Narain 
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Mirza Zahid Beg v. Emperor ... 

Jagdish Pratap Bahadur Singh 
v. Raj Kumar Udai Pratap 
Bahadur Singh 

Ram Saran Das v. 


Lal 
Ram Adhar Misir v. 
Misir 
Bakshi Ram v Emperor 
Pottu Lal v. Bhagwan Das PN 
Sheomurat Singh v. Dip Narain 
Singh sae 
Udai Pal Singh v. Pyare hs 
Thakur Govind Deoji Maharaj y. 
Municipal Board, Brindaban, 
District Muttra 
Ram Rakshpal v. Ram Nath 
Pandit Kalyan Das v. 
Kashi Prasad. Pre 
Nanhe Lal v. Ram Bharose any 
Champi Bai v. Pearey Lal 
Nanhua v. Emperor 
Suraj Narain Singha 
Prasad 
Ramjit v. Emperor 
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Rachpal 
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Khatoon 

Kali ae v. Babu Hari Shan- 
ker Singh 
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Radhe Kishun v, Aditya a 
Singh 





INDIAN OASES 
ALL INDIA REPORTER, prom January to Decempze, 1938—contd. 


ras agement A E Aaaa aana nanang aan 


SQ SSS Ng 
GU GADD Wi 


q 
N 


174 


174 465 


174° °326 
174% 311 
), 174" 298 


| E74& 499 





293 





Allahabad High Court—contd. 
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Narain 
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Singh 

Durga Singh v. Girwar 
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Nand Kishore v. Lala Shiam 
Sunder Lal 
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Shib Charan v. Emperor 
Girdhar Lal v, Alay Hasan 
Musanna oes 


Emperor v. Bansi 
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Singh 
Krisma Gopal v. Lakshmi 
aj 
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Bahadur Pal eae 
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Radhey Lal v. Emperor 
Shyama Oharan v, Anguri Devi 
Ram Qhandra v. Ram Lal 


Narain Sarup v. Daya Shanker 
Sheo Shanker Singh v, Sangram 


ingh ous 
Raghunandan Sahu v. Badri 
Teli 
Gopal Das v. Jagannath Prasad 


Sheo Narain Gopi Ram v. New 
Sevan Sugar and Gur Refining 
Co., Ltd. Sevan A 
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Narain RA 
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Saran . ai 


[1938 


140 
900 
914 
556 


175 136 
174 921(1) 


175 20} 


925 
556 








861 


1024 
130 


618 
297, 


11758552 
175 875 
175 238 
175 927 





Vol, 178] 


t 


CONSOLIDATED COMPARATIVE TABLES 


ALL INDIA REPORTER, rrom January To DEORMBER, 1938—contd. 





297 
802 
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Dirgpal Singh v. Gulzari Lal .. 
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ALLAHABAD HIGH COURT 
| Full Bench 
Executioa Second Appeal No. 667 of 1935 
August 23, 1938 
Bennet, Ag, O. J., HARRIES, COLLISTER, 
MoHAMMAD ISMAIL AND VERMA; JJ. 
AMAR NATH—OBJROTOR— APPELLANT 


4 versus 


it 
Firu CHOTELAL DURGAPRASAD— 
DeORER-HOLDER AND ANOTHER— 
_ JUDGMENT DEBToR—~ RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0, XXI, 
rr. 90, 91, 92, 93—Suit by auction-purchaser at Oourt 
oe for recovery of purchase money when judgment- 
ar has no title to property—Maintainability of 
—His rights—Sale confirmed — Whether can re-open 
porta by, ae point ior further execution — Con- 
-e TS e aral i R 
ineroret ies gislature— Function of —Cannot 
, ihe Common Law of England gave no implied 
right of warranty of title to a pareharar of diam AY ADA 
property. There is no warranty in an auction sale 
and the auction-purchaser at a Court sale has no 
f right to recover the purchase price by suit from the 
ecree-holder in case it subsequently turns out that 
‘what he has purchased does not belong to the judg- 
mani debtora, A statutory right was granted under 
the Codes of Oivil Procedure of 1877 and 1882 by 
which an auction-purchaser could sue to recover the 
purchase prico under those Uodes. With the repeal 
of the Uode of 1842 by the Code of 1908 that statu- 
soy right came. to an endas the present (ode of 
ivil Procedure, Act \V of 1808), makes no such pro- 
_ Vision. There is no right at present either in law or 
‘in equity foran auction-purchaser to recover under 
` auc k circumstances. As regards a decree-holder 
uf o has purchased at auction-sale his rights are 
aoe to those granted by the Civil Procedure Vode 
a XXI, rr, 91 and 9%, and ifthe auction-sale is 
confirmed that becomes rea judicata between him 
and the judgment-debtor and ‘he cannot re-open the 
ae by the mere application for further execution 
or by any other means unless he can get the order 
persona the sale set aside, Macka Koundan v. 
gora Koundan (11), Mehr Chand v. Milkhi Ram 
a r eh v. Ramphal (13) and Prasanna 
charjee i i 
folowel, io are f v. dorahim Mirza (14), not 
[Vase-law discussed. | . 
he functions of a Legislatureare not to declare 


Pinte prot the law but to enact provisions of the - 


Macha Koundan 


dissented tioni: Y. Ķottora Koundan (11), 


Ex. S. A, fromthe decision of the: Addi- 
WB 9 


-Amar Nath, 


tional Civil Judge, Farrukhabad, dated 
February 7, 1935. 

Mr. Jagdish Swarup, for the Appellant. 

Mr. S. N. Katju, for the Respondents. 

Bennet, Ag. C. J.—This is an execution 
second appeal by one Amar Nath who was 
a surety and against whom the lower 
Appellate Court has held that the decree 
of the firm- B. Ohhote Lal Durga Prasad 
against the firm Manohar Das Ram Narain 
could be executed, without. deciding other 
issues. The application for execution was 
by the imprisonment and arrest of Amar 
Nath, the surety. The first Court held that 
the decree could not be executed because 
the execution application was not main- 
tainable, and did not decide other issues, 
and on the second appeal before a Bench 
ot two Judges of this Oourt the Bench has 
stated that as there were conflicting rul- 
ings of this Oourt the matter should: be 
referred toa Full Bench, and accordingly-a 
Bench of three Judges was constituted. 
The Bench of three Judges -stated. that 


-there was likely to be a difference of opi- . 


nion between them and recommended. a 


-larger Bench, and accordingly the present 
-Bench of five Judges was constituted - to, 


dispose of the second appeal. -The facts of 
the present case are as follows: In O. 8. 
“No. 704 of 1922 there was a decree for the 
plaintiff on November 8, 1922 for Rs. 538-14 0, 
and this was. upheld on a miscellaneous 
appeal on December 15, 1932. On March 
24,.1927, there was the attachment of a 
.house of the judgment-debtor firm which 
at that time belonged to Ram Narain and a 
compromise was made by which Rs. 10 
was te be paid-per month by him, and 
the -present appellant, stood 
surety for- Ram Narain to. the exigent of 


- the decretal amount, on the date of that 


compromise, March 24,1927. -On August 29, 
1927, Ram Marin died. On August 2, 1929, 


- there was an execution application for sale " 
< - of the -houge as the „instalments had. nog” 
4 On February 14, 1930, Musam-¢ 


been paid: 


@ aud costs, . 
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mat Basanti Bibi made an objection claim- 
ing a portion of the house under O. XXI, 
T. 98. Her claim was based on the following 
pedigree:: 


MANOHAR DAS 
ke e 
Ram ele Ram Ratan Ram Dhan= 


4 
Ohhedi. ka 

The objection of Musammat Basanti Bibi 
that she as a Hindu widow was entitled 
to a share in the house was dismissed on 
February 17, 1930. The decree-holder was 
therefore aware that there was this objec- 
tion by Musammat Basanti Bibi and that she 
had a period of one year within which she 
could file a suit under O. XXI, r. 63. Never- 
theless when the house was put up for 
sale on February 18, 1930, the decree-hulder 
bought the house tor Rs. 570. Inthe sale 
Proclamation it was represented that the 
decretal amount due at that time was 
Rs. 589. An objection was made to the sale 
by the judgment-debtors, the sons of Ram 
Narain deceased, but that objection was 
dismissed and tue sale was contirmed on 
March 11, 1930, under O. KAI, r. v2, and 
the decree-holder had certitied satisfaction 
of his decree by the sale to the amount of 
his bid, Ks, 570. ‘ne matter therefore 
closed between the decree-holder and the 
Judgment-debtor by that order of confirma- 
tion of sale on April 11, 1930, On July 

. 29, 1931, Musammat Basanti Bibi who had 
brought a suit on her claim gota decree 
for possession of the northern part of the 
house. Bhe valued her claim at Ks. 400 in 
her plaint. ‘he decree declared that she 
was entitled to possession of that portion 

e of the house and that the judgment-debtor 
had no interest in tnat portion. On October 
2, 1943, the decree hoider applied for exe- 
cution of the balance of hia decree 
making the following claim: 

That there was a mistake by him in 
calculating the decretal amount due on the 
date of the sale, February 18, 1930, and 
instead of ks, 089 there was only 

. kis. 423-8 9 due to him. His bid was ks. 57u 
which he takes to be the value ofthe whole 
house. Musammat Basanti in her plains 
valued her claim at Ks. 440 and therefore 

- he calculates .the portion decreed to her as 
worth ks. 400 and the portion remaining wilh 
him as worth the difference ks. 170. Hav- 

. ing got satisfaction for Rep 17Ù only out of 
the kis. 423-8-U due on the date of sale he 

, claims now for thie diference Rs, 253-8-0 
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We are not concerned with the methooum 
of this interesting calculation but only witk 7 
the question of whether there can be any 
execution at all of the decree against the 
surety on the ground that subsequent t _ 
the confirmation of the auction-sale, there 
has been a decree in favour of a stranger 
to the suit holding that that stranger har 
title to a portion of the house sold and that 
the judgment-debtor has no title to that 
portion. It is to be noted that in the pre- 
sent case there was not a total failure of 
consideration but only a partial failure, 
Now turning to the Civil Procedure Code,. 
O. XXI, allows applications to be made to 
set aside a sale under rr. 89, 90 or 91 andwa 
in particular r. 91 provides: 

“The purchaser at any such sale in execution of a. 
decres may apply to the Oourt to set aside the 


sale, on the ground that the judgment-debtor had 
no saleable interest inthe property sold." 


If the auction-purchaser makes the objec- 
tion under r. 91, r. 92 (2) provides that 
the Court, if it allows the objection, shall- 
make an order setting aside tne sale, ande 
1, 93 provides that in that case the auction: 
purchaser ‘is entitled to an order for re-pay- 
ment of his money with or without interest 
against any person to whom it has beens 
paid. The period of making an application 
to set aside asalein execution of a decree» 
is 30 days from tne date of sale. Them 
decrée-holder auction- purchaser did ‘not 
make any such application within the 


‘period of 30 days and on the contrary he 


opposed the application of the judgment: 
debtor. -and, the sale was contirmed ag 
already stated. for satisfaction to tue extent 
of Ks. 070. Toat amount is now admitted tc 
be greater than the amount due, Rs. 423-6-0,. 
and therefore unless the order contirmings 
the sale is set aside, the decree holder has 
no right to ask ior further execution om 
his decree because it has been satisted ir 
full and some balance more realized from 
the property of the Jjudgment-debtor, ‘The 
question -before us 19 whetner there are 
any Circumstances in the present case unde) 

whicn the decree holder can claim to exe 

cule his decree further, without settings 
aside tue sale which has been contirmed, 
Ali that tie decree-holder has done is te 
make another application tor executior 

and toe argument ot the learued Ucunsel fo- 

the decree-uoider is tuat by: merely apply 

ing in execution “and setting forth th 

fact that there has been tuis decree i» 
favour of a stranger for part of the pro- 
perty, the decree-holder is now &ntitled tu 
obiayy a further execution of his decree 

~ 
è ; 
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It is necessary to see on what principle 
this claim can be based. The case before 
us has been argued in regard to the follow- 
_ing propositions: 

(1) Is there a right of an auction-pur- 
- chaser to receive back his purchase money 
from the decree-holder when after con- 
firmation of the sale there has been a 
decree in favour of a third party for the 
property auctioned on the ground that the 
Judgment-debtor had no interest in the 
property sold and therefore a failure of 
consideration ? and (2) Has the decree- 
holder who purchases at auction sale a 
‘Tight to further execution of his decree 
under such circumstances ? 


_ It is obvious that there would be no 
advantage forthe decree-holder in proving 
to the Court the first proposition because 
being himself the auction-purchaser he 
could not as auction-purchaser claim 
against himself as decree-holder. But his 
Counsel states that he argues this proposi- 
tion because the contrary would be an 
obstacle to him in arguing the second pro- 
Position. The first poiat to consider is the 
tule of English Common Law. In Broom's 
Legal Maxims, Edn. 8, p. 604, it is stated 
that there wasa warranty of title implied 
On -the part of the vendor of land in Roman 
Civil Law, but the English Common Law 
was different : 
. “With us, however, the above proposition does not 
hold, atid it is laid down, that, ‘if a man buys land 
whereunto “another hath title, which the buyer 
knoweth ‘not yet ignorance shall not excuse him.’ 
By the Oivil: Law, as observed by Sir E. Coke, 
every man is bound to warrant the thing that he 
sella or conveys, albeit there be no express warranty; 
but the Common Law binds him not, unless _ there 
be &® warranty, either in deed, or in law; for 
caveat emptor qui ignorare non debuit quod jus 
alienum emit'—let a purchaser, who ought not to 
be ignorant of the amount and nature of the interest 
which he is about to buy, exercise proper caution.” 
_ 48 there was no warranty of title 
implied at Common Law, conveyances 
always set out covenants of good title and 
-Tight to convey. Later, by statute the Cone 
‘Veyancing Act of 1882 and the Law of 
Property Act of 1925 provided that coven- 
ants of title are implied in a conveyance in 
England. Similarly in India the Transfer 
or ad Act, Act LV of 1882, provides in 
` “The seller shall be de i 
buyer that the interest wiih the. Sl pies ie 


transfer to the buyer subsists and. th: i 
` to transfer the sama” aig ee 


There are cerfain rulings which have 
been quoted, some of them of their Lord- 
ae of the Privy Council, and these 
zulings have been the subject of much 


- 
A s 
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subsequent discussion and interpretation 
in later rulings. It is desirable, therefore, to 
examine these rulings with some care. In 
Sowdamini Chowdrain v. Krishna Kishor 
Poddar (1) there was a suit by an” 
auction-purchaser when after confirmation 
of the sale a third party had obtained a 
decree that the property sold did not belong 
to the judgment-debtor and, therefore, there 
was a total failure of consideration. The 
auction-purchaser sued the decree-holder 
and others for recovery of the auction price. 
It was laid down on p. 16": 

“There is a great distinction between the cass of 
a purchaser being evicted by title paramount, and 
that of the conveyance by the vendors being set 
aside. In the one case the owner of the land 
recovers notwithstanding the conveyance, because 
it was a conveyance of his land by a person who 
had no right to convey it; in the other case, where 
a sale has been set aside, the purchaser usually 
has a right.to recover back his purchase money, 
. beoauge. it would be inequitable that the vendor 
should retain the purchase money when there ara 
grounds for setting aside the sale by which the 
contract is pat an end to. But a Court of Equity 
does not set aside a conveyance, simply because 
the conveying party had no title to the property. 
There must be something more, such as {fraud or 
. the like, to induce the Oourt to interfere in that 
manner. A purchaser at a sale in execution knows 
that all that he purchases is the right and title 
of the judgment-debtor. He knows that no one 
guarantees to him that the judgment-debtor has a 
“good title, and he purchases the property with his 
‘eyes open, and regulates the price which he bida 
‘for the land with reference to the circumstances 
„under which he is purchasing, and the risk he 
runs. 

In Ram .Tuhul Singh v. Biseswar Lali 
(2) the appellant was a registered share- 
holder of an estate which was’ sold for 
arrears of ‘Government revenue and a’ 
surplus remained in the hands of the Col- 
lector. The appellant sued that the sale 
was irregular and obtained a final decree 
in his favour and the sale was set aside 
and the estate restored to him. Prior to 
this one Sheo Prasad Shukul, a judgment- 
creditor for Rs. 8,000 and the appellant had 
attached his interest in the surplus and 
that interest was sold by auction sale to 
the representative of the respondents for 
‘Rs. 8,000, The appellant then petitioned for 
the reversal of the sale but his objection 
was dismissed and the sale was contirmed 
and Sneo Prasad Shukul withdrew some of 
the money and other judgment-creditors . 
divided the balance. After the High Court 
had made a final decree setting aside the 
sale, the respondents instituted the suit 
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under appeal for recovery of the Rs. 8,000 
with interest against the appellant as heir 


-- of Sheo Prasad Shukul, the judgment- 


. creditor, and other judgment creditors of the 
- appellant who had shared in the Ra. 8,000. 


- The trial Court dismissed the suit but the 
: High Court of Caleutta made a decree for 
“the recovery of the amount claimed by the 
‘respondents against the appellant as re- 

‘ presentative of Bheo Prasad Shukul, the 
judgmeént-creditor. This, therefore, was a 
decree in favour of an auction-purchaser 
against a decree-holder where subsequent 

“to the ‘confirmation of sale it had been held 

- in asuit by a third party that the judgment- 
creditor had no interest in the property 
at the time. The judgment of the Privy 
Council was delivered by Sir James Colvile 
“and on, p. 142* it is stated : 

. “What was the real nature of their purchaser at 
the execution sale ? What did they buy? They 
bought the appellant's interest in the surplus 
proceeds, subject to the contingency of his succeed- 

- ing in his suit to set aside the revenue sale, in 
which event that interest would become nil. They 

. did this with, their eyes open, since at least before 

. the sale was confirmed, they had notice that his 
suit had been commenced, ‘There was no warranty 
or contract on his part, The sale was held under 

- proceedings in invictum and indeed against his 
express protest.” — 

On p. 143* it is stated ; 

“But even if this were true, it is not in every 
case in which a man has benefited by the money 
of another, that an obligation to re-pay that money 
arises. The question is not to be determined by 
nice considerations of what may be fair or proper 
according to the highest morality. To support 
such a suit there must be an obligation, express 
or implied, to repay. Their Lordships can find no 

e ground on which thé legal liability of the appel- 
lant can satisfactorily be rested. The case seems 
to them to fall within the principle of that report- 
ed in Sowdamini Chowdrain v. Krishna Kishor 
feddar (1). The fact that in this case the worth- 
lessness of the subject purchased was a consequence 
of the success of the judgment-debtor in his own 
suit, and not of a recovery bya third party under 

- B superior title, does not appear to them in the 
circumstances of this case to afford a distinction 
which ought to prevent the application of that 
principle,” 

Their Lordships, therefore, allowed the 

. appeal and held that the auction- purchasers 
had no right of suit against the decree- 
. holder. In Dorab Ally Khan v. Executors 
of Khajah Moheeooddeen (%) the facts are 
_ Stated as follows ; 

“In thie case the Sheriff of Calcutta, to whont a 
writ of fieri facias had been issued by the High 
` Court diredting him to execute a decree of the late 
Supreme Court, seized and sold landed property in 
& province not within the territorial jurisdiction 
of the said Courts, and handed over athe *proceeds 
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of the sale to the judgment-debtor. The purchaser 
at the Sheriff's sale, being afterwards evicted ‘by 
the execution-debtor, brought an action for money 
had and received against the jadgment-creditor, 
under whose authority and by whose express direc- 


“tion he alleged that the Sheriff had acted. The ques- 


tion of law raised in the case was aa to whether the 
plaint filed disclosed a good cause of action.” 


The judgment of the Privy Council 
delivered by the same learned Judge, Sir 
James Colvile, sets out at p. 803* that the 
case of the plaintiff appellant was tried 
only upon the first and preliminary issue 
as to whether or not a good cause of action 
was disclosed in the plaint on the allega- 
tions and that the High Court of Calcutta 
had held that no case lay on those allega- 
tions and dismissed the suit without trial 
of other issues. On p. 813* Bir James 
Colvile states: 

“Now it is of course perfectly clear that when 
the property has been so sold under a regular 
execution, and the purchaser is afterwards evicted 
under a title paramount to that of the judgment- 
debtor, he has no remedy against either the Sheriff 
or the judgment-creditor. This, however, is because 
the Sheriff is authorized by the writ to seize the 
property of the execution-debtor which lies within 
his territorial jurisdiction, and to pass the debtor's 
title to it without warranting that title to be good.” 

. Learned Counsel for the respondents has 
argued that this passage merely refers to 
an execution by the sheriff or a High 
Court of original jurisdiction and would 
not apply to an execution by ordinary 
Civil Courts. I see no reason for.: this 


-assumption. The judgment proceeds on 


p. sla*: f - 
“The Sheriff, however, if he acts ultra vires, can- 
not invoke the protection which the law gives to 


“him when acting within his jurisdiction, Ha is in 


the position of an ordinary person who has sold 
that which he had no title to seli, And it appears 
to their Lordships that his responsibility in respect 


‘of the sale must be governed by the law relating 


to the sale of chattels, rather than by that relating 
to the sale of real estate,” 

After quoting various rulings on the 
question vf implied warranty of title in 
chattels, the judgment states on p. 81v*: 


“Their Lordships think that, upon a similar 
principle, the Sheriff may be held to undertake by 
his conduct that he has seized and put up forsale 
the property sold in the exercise of his jarisdic- 
tion; although when he has jurisdiction, he does 
not in any way warrant that the judgment-debtor 
had a good title to it, or guarantee that the 
purchaser shall not be turned out of possession by 
some person other than the judgment-debtor. In 
the present case the subject-matter of the sale was 
the estate of the execution debtor, so that if the 
Sheriff had had jurisdiction his conveyance’ would 
have passed the title, lt wasesolely because he was 
acting beyond his territorial jurisdiction that the 
sale became inoperative, and wholly ineffectual. 
The High Courts have assumed that if the defen- 
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dant is to be treated as a principal in the transac- 
tion (and their Lordships think he ought to be so 
treated), the case must be governed by the ordi- 
ngry rules relating to vendors and purchasers 
upon voluntary sales of immovable property. This 
view doeg not appear to their Lordships to be 
correct, The defendant directed the Sheriff to sell 
in his character of Sheriff. He did not profess to 
sell, nor could he have sold, as for himself. He 
intended the sale should be, as in fact it was, & 
sale by the Sheriff as Sheriff, and with the inei- 
dents attaching to. such a sale, For the above 
Teasons their Lordships are of opinion that the 
action cannot be properly determined without fur- 
ther investigation into the facts, as they cannot say 
that the plaint and the other documents on the 
record do not disclose a prima facie case for some 
relief against the defendants,” 

Their Lordships accordingly remanded 
the case for trial upon the other issues 
stating: 

“They only decide that the plaintif has not wholly 
failed to disclose a good cause of action on the face 
of the record ; and that the cause ought to be tried 


upon the other issues that have been, or may be raised 
in it.” 


Now it appears that this ruling lays 
down a general principle that in a general 
case of an auction-sale where the pur- 
chaser is subsequently evicted under a title 
paramount, he has no title of suit against 
the judgment-debtor. This is the principle 
which was laid down by Sir James Colvile 
in his previous rulings three years earlier 
in Ram Tuhul Singh v. Biseswar Lall (2). 
The ruling further laid down that in the 
particular case before their Lordships the 
Sheriff had no territorial jurisdiction in re- 
gard to a sale of landed property in Oudh 
because that province was not within the 
territorial jurisdiction of the Sheriff or of 
the High Court of Calcutta. Because of that 
defect of territorial jurisdiction, the case 
required a further -trial and could not be 
dismissed on the ground that no cause of 
action was disclosed in the plaint. This 
ruling has been misinterpreted in later 
rulings by Courts in India to mean that Sir 
James Oolvile was laying down a principle 
in regard to execution sales which was 
contrary to the principle which he had laid 
down in his earlier ruling in Ram Tuhul 
Singh v. Biseswar Lall (2). There is no 
Teason whatever for such a conclusion and 
if Sir James Colvile and the other learned 
Judges of the Privy Council had intended to 
alter the law as laid down in the earlier 
ruling, they would have said s0 clearly. 

I now come to certain rulings on the 
provisions of the Oivil Procedure Code, 
Act VIII of 1859, In Hira Lal v. Karim- 
un nisa (4), there, was a case where a sale 
of land took place in 1875 under the pro- 
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visions of Act VII of 1859. A stranger 
subsequently established that he had a 
right to the property against the judgment- 
debtor and obtained a decree setting aside 
the sale. The auction-purchaser sued the 
decree-holder to recover the purchase money 
alleging the failure of consideration. It 
was held that as the sale had not been set 
aside under the provisions of ss. 257 and 
258 of the Act, the auction-purchaser could 
not recover his purchase money. Those 
provisions are similar to the present O. XXI, 
tr. 92 and 93 in the Code of 1908, This 
was also held in Ram Narain v, Mahtab Bibi 
(5). In the earlier ruling a claim was made 
that the provisions of s. 315 of the later 
Oivil Procedure Code, Act X of 1877, 
should be applied and it was held that 
they could not have application to a sale 
which took place before that Act. In Act 
X of 1877, reproduced in Act XIV of 1882, 
there was a new section introduced for the 
rights of an auction-purchaser which is as 
follows : : 

“315, When a sale of immovable property is set 
aside under s. 312 or s. 313, or when it is found 
that the judgment-debtor had no saleable interest 
in the property which purported to be sold, and 
the purchaser is for that reason deprived of it, the 
purchaser shall be entitled to receive back his pure 
chase money (with or without interest as the Court 
may direct) from any person to whom the purchase- 
money has been paid, 

The re-payment of the said purchase money and 
of the interest (if any) allowed by the Court may 
be enforced against such person under the rules 


provided by this Code for the execution of a decree for 
money.” 


Paragraph 1 states that the sale may be 
set aside under certain sections of the 
Code. That clearly refers to the setting - 
aside by the execution Court. The next 
paragraph did not mention the sections of 
the ode and therefore a question arose 
whether that paragraph contemplated that 
a suit could be brought and that the same 
result would follow from a decree passed 
in sucha suit. If this paragraph did not 
refer to a suit, then it would merely repeat 
the provisions of s. 313 which also deals 
with a sale being set aside on the ground 
that the judgment-debtor has no saleable 
interest. Apparently, therefore, the para- 
graph did refer to a suit. It was soheld 
in a Full Bench ruling of five Judges of 
this Court in Munna Singh v. Gajadhar 
Singh (6). It was pointed out at p. 587* by 
Oldfield, J, that under Act VIIT of 1859 the 
decree-holder : 

“did; not guarantees that the judgment-debtor had 

(5) 28.A 82. 

(6) A 317;°A W N. 1883, 130 (F B). 
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-duction of the right 


‘ments mentioned 


“Act XIV of 1882, 
‘cordingly therefore the 


` whatever rights were 
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any right or interest in the property sold, and his 
not having any interest in it, was in consequence 
no ground for setting aside the sale, or allowing a 
refund of the purchase money, so far as the right 
to that relief rested on any obligation arising out 
of a guarantee of interest by the decree-holder and 
apart from other considerations.” 


and for this he referred to the two rulings 
of the Privy Council and the ruling of the 
Calcutta High Oourt already quoted and 
he stated: 

“The present Civil Procedure Code, by ss, 313 and 
315, has, in addition to the relief allowed to an 
auction-purchaser by s. 258, Act VIII, of 1859, em- 
powered him toapply to have a saleset aside on the 
ground that the person whose property purported to 
be sold had no saleable interest therein, and to 
recover his purchase money with or without interest 
when thé salehas been set aside on that ground, or 
when itis found that the judgment-debtor had no 
saleable interest inthe property which purported to 
be sold, and the purchaser is for that reason deprived 
of it.” - 


. At p. 583* Straight, J. mentioned his 
referring order and stated: “It would serve 
no useful purpose to recapitulate the same 
matters here.” In his referring order on 
pp. 578 and 580* he had set out the points 
quoted from Oldfield, J. and had further 
added: 

“Tt isto be observed that an unusual course hag 
been adopted inthis latter paragraph of introducing 


into a Code regulating procedure a novel and some- 
what startling declaration of substantive law." 


This indicates, therefore, that the intro- 
of the auction-pur- 
-chaser to sue for the return of his money 
when the judgment-debtor was found to 
‘have no saleable interest in the property 


‘was an addition by para. 315 of the Code 
‘of the substantive law. Learned Counsel 


‘for respondent has argued that this was a 
mere recognition by the Code of an 
existing right. No learned Judge in the 
ruling in question appears to have taken 


-the view advanced by respondent, and it has 


been treated as a change in law introduced 
by the new Acts. The present Code, 
Act V of 1908, states in s. 156 that the enact 
in it are repealed to 
the extent specified in Sch. V, which states 
the whole Act", Ac- 
provisions of 
8. 315 of that Act were repealed in 1908 and 
granted by that 


“ section to an suction-purchaser no longer 


` exist. 


The rights of an auction-purchaber 


“now under the Code of 1908 donot include 


any provision similar to para. 2 of s. 315 of 


“Act XIV, of 1882. Those rights under the 


Code are contained in r. 19.as follows: 
. “The purchaser at any suchssle in “execution of a 


decree may apply to the Court to set. aside theaale, 
* “Wages of5 A [Ed]; a 


f. 
hd 
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on the ground that the judgment-debtor had no 
saleable interest inthe property sold." 


It will be noted here that the application. 
has to be made to the execution Court 
and the period under Art. 166, Limitation. 
Act, is 30 days from the date of the auc- 
tion sale, and where the auction-purchaser 
Makes no such application and the sale is- 
confirmed under r. 92, then the Code gives. 
him no further right and on this point 
differs from s. 315 of Act XIV of 1882. 
The argument for respondent is that the. | 
right of suit always existed and that 
s. 315 of the Code of 1882 merely recognized. 
that right. There are two difficulties in 
the wayof this argument, firstly on what 
is the right based, as it is not based on 
Common Law and has never been granted. 
by statute to an auction-purchaser; and 
secondly, it is- not an invariable rule that 
substantive rights are never granted in 
a Code of Procedure and there is no reason 
to suppose that the provision ins. 315 in 
the Code of 1882 did not grant a substan- 
tive right of suit. The view of the Full 
Bench in Munna Singh v. Gajadhar Singh 
(6), appears to have been that the Oode | 
laid down a certain right and there was no 
provision in the Code forbidding that right 
to be exercised by suit and therefore it 
could be exercised by suit. 

For a full summary of the law of execu- 
tion from the period of Regulation VII of 
1825, I may refer to Nagendra Nath Ghosh 
v. Sambhu Nath Pandey (7), where it was 
held that under the present Code the suc- 
tion-purchaser has no right to sue for the 
return of the purchase money on the 
ground that the judgment-debtor had no 
saleable interest other than the right given 
by O. XXI, r. 91. The view of the Patna 
High Court was further confirmed by a Full 
Bench of that Court in Surendra Kumar 
Singh v Srichand Mahata (8). In that 
case it was held on pp. 319 and 320* ag 
follows: 

“(a) A sale of immovable property in which the 
judgment-debtor has no interest at the date of the 
sale isnot a nullity in the sense of being beyond the 
jurisdiction ofthe executing Oourt or void as bet- 
ween the judgment-debtor and the decree-holder ox 
auction-purchaser, and 

“(b) the decree-holder, if he purchases the pro- 
perty, cannot successfully maintain an application for 
the revival of the execution proceedings on the 
ground that the sale has not in fact satisfied his 
decree to the extent of the sale price, unless he has 
the sale set aside by applying under O. XXI, r. 91.” 


(7) 3 Pat, 947; 88 Ind. Cas, 299; A I R 1925 Pat, 106; 
6PLT 769. Eni 
(8) 15 Pat. 308; 160 Ind, Oas, 1049; A IR 1936 Pat. 


97; 16 P L T 908; 2 BR 271:3 RP 405 B) | 
"Pages of 15 Pat. —[ Ha]. i 
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It will be noted that the provision (b) 
overs a Claim similar to that wade by the 
decreg-holder in the present case that he 
an further execute his decree without 
aving the sale set aside under O. XXI, r. 91. 
n Muthukumaraswami Pillai v. Muthu- 

mwami Thevan (9) there wasa case where a 
decree-holder had by mistake got the 
properties of some person other than the 
judgment-debtor sold in execution of his 
decree and purchased it himself and entered 
up satisfaction, More than thirty days 
after the sale he found out his mistake 
and applied for further execution by 
setting aside the sale. It was held tbat 
his application was unsustainable as the 
sale, though of the property of a stranger, 
‘was not void and the prayer to setit aside 
was beyond the period allowed by Art. 166, 
Limitation Act. Similarly in Jagannadha 
Rao v. Basawayya (10) where it was found 
that there was only a partial interest 
of the judgment-debtors in the property 
sold, it was held that the decree-holder 
who was the auction purchaser must apply 
to get the sale set aside before he could 
make a further application for execution and 
that he could not get the sale set aside after 
the period expired under Art, 166, Limita- 
tion Act, 

There are certain rulings cited for the 
respondents. Macha Koundan Vv.” Kottora 
Koundan (11) Full Bench of three Judges. 
Tn this case it was held that the auction- 
purchaser had a right to recover the 
purchase money from the decree-holder by 
a separate suit on the ground that a third 
party had established his title to the 
property by suit after confirmation of the 
sale. Ramesam, J. who delivered the judg- 
ment of the Full Bench, on p. 209* states as 
follows: l 

“Whatever might be the theory of law in the 
minds of the framers of the Code of 1859, itis now 
clear that the Legislature was unwilling to adopt 
the view of the law laid down in Sewdamint 
Chowdrain v. Krishna Kishor Podder (1) and 
Derab Ally Khan v. Bzecutors of Khajah 
Moheeooddeen (3) and they proceeded to frame the 
language of the corresponding section in the Godes 
of 1877 and 1882(s. 315) ona different theory. 
Section 315 contained a clause: ‘the purchaser 
shall be entitled to receive back his purchase money 
from any person to whom the purchase money 


(9) 50 M 639; 100 Ind. Oas, 522; A IR 1927 Mad. 
394; 52M L J 148; 25 L W 232; 38M LT 84. 

(10) A I R1927 Mad. 835; 104 Ind, Oas, 614; 53 M L 
J “ae (1927) M W N 224; 26 L W 212; 39MLT 
12. 


(11) 59M 202; 159 Ind. Cas, 625; A I R 1936 Mad. 
50; 69-M-L-J-750;.(1935)°M W N'1023; 42 L W 865; 8 
R M 521 (F B). 

*Page of 50 M.A [Bd] = $ : 
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has been paid’. It is clear that this clause 
recognizes the right of the auction-purchaser to 
obtain a refund of his purchase money if there is 
po sahi interest though there is no warranty of 
1016, 

This passage states thatit is open to the 
Legislature to declare a view of the law 
which is different to the view taken by their 
Lordships of the Privy Council. With due 
respect to the learned Judges who decided 
that Full Bench case of Madras, I am of 
opinion that the functions of a Legislature 
are not to declare the law but to enact 
provisions of the law. When the Legislature 
finds that the Privy Council has declared 
that there is no right of an suction- 
purchaser to receive back his purchase 
money under certain conditions, the 
Legislature, if it desires to give him such 
a right, provides so by statute, but it 
does not declure that the previous view of 
the Privy Council was wrong. A Legise 
lature does not interpret the law and, 
therefore, this passage cannot be a sound 
basis for a decision. A Full Bench of 
three Judges of the Lahore High Court has 
also taken a view similar to that of Madras 
in Mehr Chand v. Milkhi Ram (12). On 
p. 645* it is stated in the judgment delivered 
by Jai Lal, J.: 

“Therefore, in the absence of a clear indication 
to the contrary, it is mot permissible to assert 
that s 315 created a substantive right in favour 
of the auction-purchaser which did not originally 
exist. On the other hand, it is more in accord 
with the object of the Code to hold that the 
section was intended to provide the auction- 
purchaser with a summary remedy to enforce his 
right which existed priortoits enactment, a kind of 
zanedy, which, but for the section, was not available 
to him.” ` 

Nowhere in the ruling do we find any 
statement as to the source of the right which 
the auction-purchaser has to sue. As I 
have shown, the auction-purchaser had no 
such right either at Common Law or by 
statute prior to 1877. On p. 655* the judg- 
ment states : 

“a thoir Lordships of the Privy Council in Dorab 
Ally Khan v. Bzecutors of Khajah Moheeooddeen (3) 
held that in the case before them, the auction-purchaser 
could institute a suit to recover the purchase price, 
on being deprived of the property purchased by him, 
as money had and received on a total failure of con- 
sideration.” 

With due respect to the learned Judges 
of the Lahore High Oourt, who laid down 
this ruling, the interpretation of what the 
Council said in Dorab Ally Khan 
v. Executors of Khajah Moheeooddeen (3) 
is not correct. In the first place they did 
not lay down at all that the purchaser’ could 

(12) 13.1,.618; 138 Ind. Cas, 47; A IR 1932 Lah, 
401; 98 PL R 649; Ind, Rul. 982) Lah. 396, 

*Pages of 13 B.—| Ed). . 
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institute a suit for recovery. All that the 
Privy Council stated was that on the allega- 
tions in the plaint the suit could not be dis- 
missed without trial of the remaining issues. 
Further the basis of the judgment of the 
` Privy Council was the admitted fact that the 
High Court of Calcutta and the Sheriff had 
no territorjal jurisdiction in Oudh and, 
therefore, the auction sale of landed pro- 
perty in Oudh was entirely a nullity. As 
already quoted their Lordships of the 
Privy, Council had laid down clearly 
in the report in Dorab Ally Khan v. 
Executors of Khajah Moheeooddeen (3) 
at p. 818* that where the property has 
been sold under a regular execution and 
the purchaser is afterwards evicted under 
a title paramount to that of the judgment- 
debtor, he has no remedy either against 
the Sheriff cr the judgment-creditor. The 
Proposition laid down by the Punjab High 
Court as tothe law prior to 1877 is, in my 
opinion, in conflict with the dictum quoted 
of their Lordships of the Privy Council. 

In Bahadur Singh v. Ramphal (13) there 
is a ruling of 4 Full Bench by a majority of 
two Judges to one that the auction- 
purchaser is entitled to recover his money 
from the decree-holder apart from the 
provisions of the Oivil Procedure Code. 
Learned Counsel for respondents pressed on 
us. the interpretation which one of the 
learned’ Judges placed on the ruling of 
their. Lordships of the Privy Council 
in Dorab Ally Khan v. Executors of 
Khaja Moheeooddeen (3) to which refer- 
ence is made on pp. 572 to 574f, and 
the learned Judge claims that Dorab Ally 
Khan v. Executors of Khajah Moheeood- 
deen (3) is authority for his view that 
an. action like the present is maintainable. 
Now in the first place, as already pointed 
out, the judgment of the Privy Council 
in Dorab Ally Khan v. Executors of 
Khajah Mohecooddeen (3) was delivered by 
Sir James Oolvile three years after he had 
delivered the judgment in Ram Tuhul 
Singh v. Biseswar Lall (2) laying down 
quite clearly that there is no such right. 
The passage in Dorab Ally Khan v. Exe- 
cutors of Khajah Moheevoddeen (3) which 
I have quoted above is, in my opinion, a 
reference to the general principle of the 
former ruling, and the later ruling in 
Dorab Ally Khan v. Ezecutors of Khajah 


(13) 5 Lyck 552; 124 Ind. Cas. 641; A I R1930 
ap TO W N 238; Ind. Rul. (1930) Oudh 257 
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Moheeooddeen (3) was merely that because 
of the want of territorial jurisdiction the 
sale was a nullity and the trial of the suit 
became therefore necessary. ik 
For respondents reliance was placed on 
Prasanna Kumar Bhattacharjee v, Ibrahim 
Mirea (14). On p. 206* the ruling observed 
that all High Courts in India agreed that 
a suit would lie. It is obvious that the 
rulings of the Privy Council had not been 
brought to the notice of the Court and 
this ruling has no value. The recent 
rulings of this Court may now be men- 
tioned as it is in regard to them that this 
reference has been made. In Anand . 
Krishna v. Kishan Devi (15) the decree- 
holder purchased at auction sale a house of 
a judgmentedebtor and the sale was con- 
firmed and by a later suit a third party 
got a decree for posseesion of half the 
house on the ground that the judgment- 
debtor did not have title in that half. The 
decree-holder then applied for further exe- 
cution for half the sale price. It was held 
that he was not entitled to execute his 
decree further. It washeld at p. 229} that 
the execution order operated as res judicata. 
None of these rulings have met this diffi- 
culty in a case like the present where 
a decree-holder and a judgment-debtor are 
parties to an execution proceedings and 
where the execution Court decides under 
O. XXI, r. 92, that the auction-sale should 
be finally confirmed. That is a judicial . 
decision between the parties. Learned . 
Counsel for respondents has not shown how - 
the decree-holder can make a further appli- 
cation for execution without applying to 
get that order set aside. One argument he 
made was that there is no res judicata in 
execution proceedings, but the contrary 
has been held by their Lordships of the 
Privy Council in several rulings, namely: 
Kam Kirpal v. Rup Kuari (16), Mungul - 
Pershad Dichit v. Grija Kant Lahiri (17) 
and Beni Ram v. Nanhu Mal (18). It was: 
further held by a Bench of this Court in 
Anand Krishna v. Krishan Devi (15) that. 
there was no equity in favour of the decree- 
holder and that the period for a decree- 
holder applying to set aside a sale was 


(14) 36 O L J 205; 41 Ind. Oas. 924; A I R 1918 Oal. 
05 


(15) (1931) A L J 228; 132 Ind. Oas, 417; A I R 1931 
Ali. 377; 53 A 496; Ind. Rul. (1931) AN, 513, | 

(16) 6 A 269; 11 I A 237; 4 Sar. 489 (PO). 

(17)8 O 51; 8 I A 128; 4 Sar. 249; 11 CL R113 


0). 

as) 7 A102; 111A 181; 4 Sar. 664 (P 0). 
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limited to 30 days ‘under Art. 166, 
Limitation Act. In Sahu Deputy Shankar 
v., Mangal Sen (19) a Bench of this Oourt 
held that an auction-purchaser who had 
been subsequently deprived of the prop- 
„erty had no claim in equity against a decree- 
holder for the auction price. On p. 1008* 
it was held: 

“Under s. 315 of the Code of 1882, the auction- 
purchaser was given a right to receive back his 
purchase money not only when the sale was set 
aside, but also when it is found that the judg- 
ment-debtor had no saleable interest in the prop- 
erty which was purported to be sold, and the 
purchaser is for that reason deprived of it. Under 
the Code of 1882, therefore, the auction-purchaser 
would, in the present case, have been entitled toa 
refund. But in the Code of 1908 the law was 
substantially altered, In O. XXI, r. 93, the clause 
quoted has been deliberately omitted, and the 
auction-purchaser is only entitled toa refund when 
the sale has been set aside under r. 92.” 

In Dubey Amba “Lal v. Ramgopal Madho 
Prasad (20), there was a case in regard to 
rateable distribution between different 
decree-holders. Neither of the questions 
which are before us aruse in this case but 
on pp. 67 and 687 the Bench set out that it 
did not agree with the law laid down in 


Anand Krishna v, Kishen Devi (15). In: 


Mangal Sen v. Mathura Prasad (21), the late 
Chief Justice Sir Shah Sulaiman and 
Ganga Nath, J., held that since there is no 
warranty of title in an auction sale, the 
auction-purchaser has no right to sue for 
refund of the purchase money on the ground 
that the judgment-debtor has no saleable 
interest and the conflict between the two 
previous rulings of this Court was noted on 
p. 268}. In Ramgopal v. Ram Kunwar (22); 
a Bench of this Court held that an auction- 
purchaser had no right to apply under s. 47, 
Oivil Procedure Code, for his certificate of 
satisfaction for the amount he had paid at 
auction sale to be set aside on the ground 
that the judgment-debtor had no saleable 
interest, and that his only remedy was to 
apply under O. XXI, r. 91, within a period 
of 30 days from the auction sale. In Binde: 
shri Prasad Tewari v. Badal Singh (23), it 
was held that the auction-purchaser was 


(19) (1932) A L J 1007; 143 Ind. Cas. 429; AIR 
1933 ‘Ail, 63; 


(28) (1923) A L J 228; 74 Ind 
All. 394; 45 A 369. 
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entitled to recover the purchase money from 
the decree-holder when the decree itself 
under which the auction sale had taken 
place was set aside. With the setting aside 
of the decree, the auction sale became a 
nullity and therefore that case is to be dis- 
tinguished from the cases before us which ` 
are cases referring to a decree which holds 
that the judgment-debtor has no title to 
the property sold. Respondents also refer- 
ted to Behari Lal v, Jugannath Prasad (24). 
But that was a ruling under the Code af 
Civil Procedure Oode, of 1882 and, therefore 
different considerations apply, : 


In conclusion, it appears that the Common 
Law of England gave no implied right of 
warranty of title to a purchaser of immoy- 
able property. The two rulings of their 
Lordships of the Privy Oouncil in Ram 
Tuhul Singh v. Biseswar Lall (2) and Dorab 
Ally Khan v. Executors of Khajah Moheeood- 
deen (3), lay down that there is no war- 
ranty in an auction sale and that the auction- 
purchaser has no right to recover the pur- 
chase price by suit from the decree-holder 
in case it subsequently turns out that what 
be has purchased does not belong to the 
judgment-debtors. A statutory right was 
granted under the Codes of Civil Procedure 
of 1877 and 1882 by which an auction- 
purchaser could sue to recover the purchase 
price under those Codes. With the repeal 
of the Code of 1882 by the Code of 1908 
that statutory right came to an end as the 
present Code of Civil Procedure Act V of 
1908, makes no such provision. There. ig 
no right at present either in law or in 
equity for an auction-purchaser to recover 
under such circumstances. Ag regards a` 
decree-holder who has purchased at auction 
sale his rights are limited to those granted 
by the Civil Procedure Code in O. XXI, 
rr. 91 and 92, and if the auction sale is 
confirmed that becomes res judicata bet- 
ween him and the judgmentedebtor and he 
cannot re-open the matter by the mere 
application for farther execution or by any 
other means unless he can get the order 
confirming the sale, set aside. 


For these reasons I consider that the 
lower Appellate Court was incorrect and 
that the decree-holder has no right to apply 
for further execution of his decree and I 
Would set aside the order of the lower ` 
Appellate Oourt and restore the order of 
the’ execution Court dismissing the appli- 
cation for execution, and I would grant 


(24) 28.4051; 3 A LJ 84.; A W N 1906, 152, 


16 
costs throughout to the appellant Amar 
Nath. 

Harrles, J.—I agree. 

Colllster, J.—I agree. 

ismall, J.—I agree. 

Verma, J.—I concur. 

D. Answer accordingly. 
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Ezecution—Rent decree—Accrual of rent after 
decree and before execution sale—Sale held sub- 
ject to liability of such rent—Auction-purchaser, 
liability of—Posttion when he ishimself decree- 
holder. 

An auction-purchaser who purchased a holding 
with notice that it is saddled with liability for 
arrears of rent for a period anterior to the date 
of the sale is liable forthe rent of that period. It 
makes no difference, if the auction-purchaser him- 
self is the decree-holder, Kemaldhari Lal v, 
Tarachand Marwari (2), relied on, Jugal Kishore 
Narayan Singh v. Bhatu Modi (1), explained, 
Sailoja Prosad Chatterjee v. Gyani Das (8), follow- 





ed. 

O. A. from appellate decree of the 
Sub-Judge, Bhagalpur, dated March 11, 
1936. 

Messrs. Krishno Deva Narayan and S. C. 
Mazumdar, for the Appellant. 

Mr. G. C. Das, for the Respondent. 

Wort, Ag. C. J.—This case was refer- 
“red to a Full Bench as there seemed to be 
some questions with regard to the decision 
in Jugal Kishore Narayan Singh v. Bhatu 
Modi (1), particularly having regard to a 
decision in the Calcutta High Court on the 
point at issue. The short facts are these. 
The appellant who was the landlord and a 
decree-holder obtained a decree for rent 
and taking out execution got the property 
sold on August 3, 1934, becoming the pur- 
chaser. Between the time of the rent de- 
cree and the date which I have just 
stated other arrears of rent accrued and 
there can be now no dispute that in the 
sale arising out of the execution of the rent 

| decree to which I have already referred, 
the property was put up for sale subject to 
these arrears Of rent,in other words syb- 
ject to these encumbrances. 

Mr. Mazumdar who argues the case on 

(1) A I R 1923 Pat. 517; 80 Ind. Cas.°37% 9 Pat 
- 720; 4 PL T 640, : 
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behalf of the appellant contends that on a 
proper reading of the sale proclamation 
this was not the fact. But this being a 
second appeal and both the Courts below 
having held that it was so sold, it isim- 
Possible to accept the contention of Mr. 
Mazumdar in this regard. We can take it 
therefore that the property was sold sub- 
ject to these encumbrances and the real 
point at issue is whether Mr. Mazumdar's 
client, being the decree-holder and a pur- 
chaser, is in a different position from a 
third party purchaser. It is conceded, 
indeed it has been decided in a number of 
cases, that a third party purchaser would 
be liable to pay off the encumbrance which 
was notified in the proclamation: in other 
words liable for the payment of rent. The 
argument on behalf of the appellant is that 
the decree holder isin a different position, 
In this connection and in support of the 
argument which I have stated, the case in 
Jugal Kishore Narayan Singh v. Bhatu 
Modi (1), is relied upon. Before dealing 
with that case, however, I would refer to the 
decision of my learned brother James in 
Kamaldhari Lal y. Tarachand Marwari (2), 
—an authority for the proposition, which I 
stated a moment ago to the effect that : 

“en suction-purchaser who purchased a holding 
with notice that it is saddled with liability for 
arrears of rent for a period anterior to the date of 
the sale is liable for the rent of that period.” 

There was an argument addressed to us 
by Mr. Mazumdar to the effect that the 
notification in the sale proclamation in the 
circumstances was illegal and that there- 
fore no liability can accrue on the foot- 
ing that there was such a notification. 
James, J. in the case to which I have 
referred pointed out that in Jugal Kishore 
Narayan Singh v. Bhatu Modi (1), the deci- 
sion of this Court was not that it was an 
illegality but an irregularity. In my opi- 
nion, no suppcrt can be got by the decree- 
holder from that contention. We come 
back to the point at issue, namely whe- 
ther the decree-holder was in any different 
position from that of a third party pur- 
chaser. On the one hand, the case to which 
I referred a moment ago, reported in 
Jugal Kishore Narayan Singh v. Bhatu Modi 
(1), is relied upon by Mr. Mazumdar, and 
on the other hand, against that contene. 
tion is the case in Sailoja Prosad Chat- 
terjee v. Gyani Das (3). I propose to deal 
with that case first. The facts of that case 
were that two decrees had been obtained 

(2) 16P LT 73; 159 Ind. Cas, 169; A IR 1935 
Fat. 118; 2 B R51; 8iR P 251109). b 
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by the decree-holder, one in 1904 and 
another in 1906. The decree of 1906 was 
a money decree, the earlier one a rent 
decree: and in putting up the property in 
execution of the second decree there was a 
notification with regard to the decree of 1904. 
The argument addressed to the Oourt in 
that case was the same argument as Mr. 
Mazumdar addresses to us in this case, 
namely that the decree-holder had two 
remedies open to him. He could put up 
the property for sale, in other words exe- 
cute for his charge upon the property or 
he could obtain a money decree: in other 
words, hold the judgment-debtor per- 
sonally liable: and it is his contention in 
the case before us that in bringing an 
action for rent, he is pursuing the personal 
remedy against his judgment-debtor or 
tenant. Mookerjee, J. in the case made this 
observation: 

“It may be conceded...that a decree-holder who 
has obtained a decree for rent is free to proceed 
against any property of the judgment-debtor ; he is 
under no obligation to proceed in the first instance 


against the defaulting tenure. This principle, however, 
is of no assistance to the decree-holder.” . 

The learned Judge then goes on to point 
out what was the real question in the case 
and subsequently made this observation : 

“It was thus, at their instance, that the proclama- 
tion was very properly made that the tenure would 
be sold subject to the judgment-debt under the decree 
of 1904. Whoever therefore purchased at the sale, 
would take the property subject to the liability noti- 
fied, and it makes no difference that the decree-holders 
themselves are the purchasers ; the judgment-debt in 
their favour must consequently be deemed to have 
been extinguished.” 

If I may say so with respect to the 
learned Judge, it is impossible to add to 
the reasoning which he there gives in deal- 
ing with a proposition similar to the one 
before us. Now, as regards the authority 
upon which Mr. Mazumdar relies, Jugal 
Kishore Narayan Singh v. Bhatu Modi (1), 
particular stress is laid upon the observa- 
tion of late Sir Basanta Mullick to this 
éffect : 

_ “in such cases (that, is to say, in cases where there 
is a notification such as in the case before us) the 
auction-purchaser is concluded by res judicata and 
the landlord is competent to proceed in the first in- 
stance against the holding and to call upon the auc- 


tion-pui chaser to discharge the liability which he has 
undertaken,” . 


He then referred to the decision in 
Haradhan Chattaraj v. Kartik Chandra 
Chaitopadhaya (4), and said: “But that 
case has no application at all where the 
decree-holder is himself the purchaser.” 
The. Subordinate Judge in the case in 
which Sir Basanta Mullick was delivering 
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judgment had held that the decree-holder 
himself being the auction-purchaser and 
having bought the holding subject to the 
liability, the debt was satisfied and the 
execution could not proceed. The learned 
District Judge whose judgment this Oourt 
reversed had held that there was an equit- 
able estoppel and the proper remedy for 
the decree-holder was to sell the holding 
and then,if the decree remained unsatis- 
fied, to proceed against other properties of 
the judgment-debtor. The effect of the 
High Court judgment was to hold that the 
decree holder was under no such obligation 
as stated by the District Judge. But the 
vital difference between that case and the 
case before vs is that it was recognized 
by all parties concerned that the decree 
was alive contrary to the decision of the 
Subordinate Judge. In my judgment, 
therefore, that decision can be of no as- 
sistance to the decree-holder in this case, 
and speaking for myself, I fail entirely to 
see any error (if I may use the expression) 
in the reasoning of Mookerjee, J. in the 
case reported in Sailoja Prosad Chatterjee 
v. Gyani Das (3). To state the matter, in 
other words, oa principle, it is impossible 
to distinguish between the position of a 
third party purchaser who purchased the 
property subject to the encumbrance and 
that of the decree holder who himself pur- 
chased under like circumstances. In my 
opinion, therefore, the appeal fails and is 
dismissed with costs, and the suit dismissed 
with costs throughout. 

Varma, J.—The facts of the case have 
been quite clearly summarized by the 
Courts below. There was a decree for rent 
for the year 1334 to 1337 and in execu- 
tion of that decree the property was sold 
on August 3, 1934. In the sale proclama- 
tion it was mentioned that there were 
arrears of rent for the subsequent period, 
i. e. 1338 to 1341-F, which were an 
encumbrance on the property. The present 
appellant filed a suit on September 26, 1934, 
to recover rents for the years 1338 to 1341, 
This suit was dismissed on September 16, 
1935, about six days after the sale (that 
was held on August 3, 1934), was con- 
firmed. The suit was dismissed on the 
ground that’ when the decree holder pur- 
chesed the property in execution of his 
decree and subject tothe encumbrance, he 
put-himself in the position of the tenant 
and therefore he combined in himself for 
the time being the attributes of a landlord 
as wellas& tenant, and therefore he was 
not entitled to get a decreé, On appeal also 
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the Same view was held and the lower 
Appellate Court confirmed the judgment of 
the trial Court. 

Mr. Mazumdar appearing on behalf of 
.the appellant before us has relied mainly 
upon the decision in Jugal Kishore Narayan 
Singh v, Bhatu Modi (1). But as has just 
now been pointed out, there were certain 
points that are at issue in this case which 
were taken for granted in Jugal Kishore 
Narayan Singh v. Bhatu Modi (1). The 
case that is really similar to the case in 
hand was the one reported in Sailoja Prusad 
Chatterjee v. Gyani Das (3), there the 
argument that was so strenuousiy advanced 


by Mr. Mazumdar in this case had been 


amply disposed of. To make my meaning 
clear, I would just mention that Mr. Mazum- 
dar always insisted upon saying that the 
landlord had two remedies: (1) that he 
could proceed against the tenure and (2) 
that he could also proceed against the 
tenant. While advancing this theory here 
seems to have been some misapprehension 
as to what the real nature of the remedy 
of the landlord was, whether these two 
kinds of remedies overlapped or whether 
the landlord could get two distinct decrees 
with regard to his dues against the tenant. 
Now, as I have already stated the case re- 
ported in Sailoja Prasad Chatterjee v, Gyani 
Das (3), has sufficiently met this line of 
argument. It is said by Mookerjee, J. in 
that case : 

“It may be conceded, as was pointed out by this 
Court in Fotick Chunder Dey v. Folez (5) and Su- 
rendra Mohan Tagore v. Surnomoyi (6), that a decree- 
holder who has obtained a decree for rent is free to 
proceed against any property of the judgment-debtor; 
he is under no obligation to proceed in the first in- 
stance against the defaulting tenure, This principle, 
however, is of no assistance to the decree-holders. The 
real question in the present case is, whether the 
effect of the purchase by the appellants has been to 
extinguish their rights under the rent decree. When 
they took out execution of the money decree against 
the “tenure, they would be bound to notify that 
they held a decree for rent enforceable against its 
if they had not notified the rent charge, they could 
not have subsequently pursued the property in 
the hands of a bona fide purchaser for the satisfaction 
of their dues,” he a f 

T have no hesitation in holding that the 
decision in Sailoja Prosad Chatterjee v. 
Gyani Das (3) applies to the facts in this 
case and I would, therefore, dismiss the 
appeal with costs. 

Manohar Lall, J.—I entirely agree with 
the judgment just delivered by my Lord 
the Ohief Justice. The sale proclamation 
printed at p. 11 states that the annual 
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rental of this holding was Rs. 20 besides 
cess. The holding was sold for a sum of 
Re. 40-2-3 which is obviously far below the 
real value. In those circumstances the land- 
lord cannot be heard to say that, notwith- 
standing the fact that he (the plaintiff in 
the present case) purchased the tenure sub- 
ject to the encumbrance contained in the 
proclamation (just referred to), the tenant 
is liable for the arrears, for which the pre- 
sent suit has been instituted, as this would 
make the landlord a gainer at the expense 
of the tenant- defendant: see Haradhan 
Chattaraj v. Kartik Chandra Chattopadhaya 
(4). The case in Sailoja Prosad Chatterjee 
v. Gyani Das (3), contains an accurate ex- 
position of the law on the subject and con- 
cludes the present appeal. The decision of 
this Court reported in Jugal Kishore 
Narayan Singh v. Bhatu Modi (1), as I 
pointed out in the course of the argument, 
assumes that the decree was alive and 
therefore never attempted to decide the 
question before us. 
D. Appeal dismissed. 
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Hindu Law—Widow -Alienation—Property inherit- 
ed from husband— Power to transfer—Distinction 
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gage—Usufructuary—-Nature of rights of mort- 
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A Hindu widow is not entitled to transfer property, 
inherited by her from her husband, whether movable 
or immovable, which formed part of the estate of her 
husband unless she does so forlegal necessity. Hindu 
Law makes no distinction in this respect between mov- 
able and immovable property. Bhugwandeen Doobey v. 
Myna Baee (1), Gadadhar Bhat v. Chandrabhagabat 

8) and Durga Nath Pramanik v. Chintamani Dassi 
i, relied on. |p. 15, col, 1.] 

The conception of immovable property as derived 
from the statutory law is not different from the same 
conception inthe Hindu Law or to put- it in other 
words is not repugnant to thg letter or spirit of the 
Hindu Law. There is nothing repugnant either to 
the letter or the spirit of the Hindu Law in holtling 
thet mortgagee's interest in a usufractuary mortgage 
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constitute immovable property. Therefore the trans- 
fer df such rights by a Hindu widow is a transfer of 
immovable property within the contemplation of the 
Hindu Law and she cannot transfer it in that legal 
necessity. Jang Bahadur v, Bhagat Ram Sheo Prasad 
(2), relied on. Bai Judi v. Purshottam Narottam 
Dave (7), dissented from f R , 

Even if it is conceded that a Hindu widow is en- 
titled to recover a debt payable to her husband's 
estate, it does not necessarily follow therefrom that 
she is entitled to transfer any property for that 
Purpose without any legal necessity, The power 
given to her by the law to manage her husband's 
estate and to recover any debts payable to it, does not 
set aside the limitation placed upon her power of 
transfer. Ordinarily the recovery of a debt cannot 
involve the transfer of any property, but even if in 

“any case a widow transfers any part of her husband's 
estate for the ostensible object of recovering a debt, 
the validity of that transfer shall always be open to 
question on the ground that it was not supported by 
legal necessity. [p, 20, col. 1.] A h 

"Obiter, Per Mulla, J.—Even if a Hindu widow 

incursa debt for legal necessity but without creating 
a charge upon her husband's property, the creditor 

‘who obtains a decree against her on the basis of 
such a debt, can only bind the rights and interests of 
the widow in any property forming part of'her hus- 
panes estate which he might seize in execution. 
ibid. 

The rightsof a usufructuary mortgagee taken as a 
whole form a very large and important part of the 
bundle of rights which constitute ownership. It is 
nota wholly correct description of euch rights to 
say that what a usufructuary mortgagee is entitled to 
ig to retain possession of the property as security for 

‘the debt until he is redeemed. He is entitled in fact to 
the fullest enjoyment of the property and has the right 
to exclude all others including the owner from its 
possession and enjoyment. He may not be the absolute 
owner ofthe property, but for all practical purposes, 

-he may well be deemed to be the owner thereof while 
he is in possession. Thefact that the property in 
his possession is open to redemption by the owner is 
quite irrelevant for the purposes of determining the 
nature of the property. If the mortgagor transfers 

: what in the eye of the law isincluded within the 
meaning of immovable property, the subject of the 
transfer must retain its character even in the hands 

of the mortgagee. {p. 19, col. 2.) 

L. P. A. against the order of Allsop, J. 
in Second Appeal No. 921 of 1934, dated 
October 20, 1936. 

& Mr. L. N. Gupta, for the Appellants. 

Mr. Ambika Prasad, for the Respon- 
denta, 

Bennet, Ag. C.J.—This is a Letters 
Patent Appeal brought by three plaintiffs 

“whose suit was decreed by the two Courts 
‘below, but has been dismissed by a learned 
‘Single Judge of this Court. The plaint sete 
out that Tilok Singh (who was actually the 
‘maternal grandfather of the plaintiffs), 
had received a mortgage with pcssession 
of a certain share of zamindait property. 
The date of this merigage is not given, but 
in evidence it has been admitted by detend- 
ant No. 5, Dal Ohand, that Tilok died some 
40 os 45 years age and the .usufructuary 


mortgage in his ‘fayour by Darjan Singh 


“and 


paten SINGH v. BAGBUBIR sanat (ALL) “13 


must have been prior to that date. The 
plaintiffs further set out that Tilok Singh 
died and left two widows, Musammat Bilka , 
Kuar and Musammat Gaura. On July 23, 
1907, Musammat Bilka Kuar executed a 
sale deed in favour of Dal Chand, defend- 
ant No. 5, and Chandan, the father of 
defendants Nos. 1t04. This sale-deed was 
of one-half of the mortgagee rights which 
she owned jointly with the co-widow. The 
consideration was Rs. 250. Both widows 
and a daughter are now dead. The remedy 
asked in the plaint is a declaration that 
this transfer was not binding on the 


‘plaintiffs who are reversioners and that 


tbey might eject the defendants and be 
put in proprietary possession of the pro- 
perty detailed below. Now as the plaint 
was originally brought it was somewhat 
different and the reference was only toa 
deed of sub-mortgage by Musammat Bilka 
Kaur dated July 14, 1904. In regard to 
that document the written statement of 
Kandhai Lal, defendant No, 1, was that it 
had been paid up and further it was 
claimed that it did not relate to the pro- 
perty in relief (c, of the plaint. Apparently 
this pcsition was accepted by the plaintifis 
and the plaint was amended by the 
introduction of the sale-deed of July 23, 
1907, as the basis of the plaint. It may be 
noted in passing that-two other defend- 
ants Musammat Gulab Kuar and Musam- 
mat Bhagwan Kuar were merely persons to 
whom it was alleged that during the 
pendency of the suit deeds of gift had been 
made by the other defendants and their 
case need not detain us. Now the Courts 
below found that there was no legal necessity 
for the sale-deed of July: 23, 1907. The 
Courts, therefore, decreed the suit of the 
plaintiffs. The learned Single Judge teok 
a view that Musammat Bilka ` Kuar was 
entitled to recover a debt and, therefore, 
she could accept money from some other 
person who was willing to pay the debt 
she could transfer her mortgagee 
interest to that person. He further stated : 

“It has been found by the Courts below that the 


mortgage which was transferred to Dal Ohand and 
Ohandan has now been redeemed.” . 


Accordingly he dllowed the appeal of the 
defendants and dismissed the suit of the 
plaintifs. Nowina regard to his statement 
that the mortgage has now been redeemed, 
learned Counsel for respondents contended 
that thig yeferred to the usufructuary 
mortgage dted of the period of about 
half a century ago. ‘It has never bgen. 
the pleading in the written statemént that 
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that usufruêtilary mortgage-deed has been 
paid or redeemed. When Dal Chand gave 
_ evidence, no doubt he did state that there 
was a mortgage which was satisfied, but 
.this apparently related to para.2 of the 
written statement of Kandhai Lal which is 
as follows : 

“The deed of mortgage, dated July 14, 1904, has been 
paid up. The plaintifis have brought this suit on 
some misunderstanding. Probably the claim has 
been got upon the basis of a paid deed of mortgage 
by looking the name of the contesting defendants 
entered in the khewat.” 


Now this paragraph refers clearly to the 
document of July 14, 1904, which is des- 
cribed by the plaint in para. 10 as a sub- 
mortgage by Musammat Bilka Kuar. The 
defence that that sub-mortgage had been 
paid up was apparently correct. In this 
paragraph, however, there is an admission 
that the names of the contesting defendants 
are still in the khewat. It is shown, there- 
fore, that the contesting defendants are 
still in possession except so far as they 
have made deeds of gift during the 
pendency of the suit. I am satisfied that 
the learned Single Judge was mistaker in 
thinking that the Courts below had held 
that the usufructuary mortgage of half a 
century ago in favour of Tilok Singh had 
been redeemed. Issue No.1 no doubt in 
the judgment of the trial Court was: “Has 
the mortgage-deed in suit been satisfied ?”, 
and it was held that it had been satisfied, 
but as the plaint shows that morigage-deed 
was the deed of sub-mortgage of 1904. I 
am Satisfied, therefore, that the usufructuary 
mortgage referred toin, the plaint as made 
_in favour of Tilok Singh is still in existence 
as a usufruciuary mortgage and has not 
, been redeemed. The learned Single Judge 
drew a distinction between movable and 
immovable property. He states: 

‘There is, however, one other argument which in 
my opinion is sufficient to cause the suit to fail. I 
am not satisfied that this wasan alienation which the 
widow was not entitled to make in accordance with 
Hindu Law. It has been more or less presumed 
that the widow was transferring immovable pro- 
erty.” 

4 He then proceeded to state that a mort- 
gage was primarily a debt and apparently 
he considered that because this mortgage 
wasa debt, it was, therefore, movable pro- 
perty and could be alienated by the widow. 
- Now there are several propositions here which 
I consider are incorrect. In Bhugwandeen 
Doobey v. Myna Baee (1) it has beén laid 
.down as long ago as 1867 by their Lord- 
ships of the Privy Council that po part of 
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the husband’s estate movable or immovable 
forms portion of his widow's stridhan 
and she has no power to alienate the estate 
inherited from her husband to the prejudice 
of his heirs which at her death devolves 
on them. This ruling shows, therefore, 
that neither the movable nor the immov- 
able property which forms part of the 
husband's estate can be alienated “by a 
Hindu widow. I am satisfied that the 
distinction drawn between movable and 
immovable property in the judgment of 
the learned Single Judge is not correct. In 
connection with his proposition that the 
mortgage in suit is movable property, the 
learned Single Judge referred to the ruling 
in Jang Bahadur v. Bhagat Ram Sheo 
Prasad (2) where it was held that the 
interest of a mortgagee in the usufruciuary 
mortgage is immovable’ property for the 
purpose of O. XXI, r. 89, That ruling 
proceeded on the ground that the General 
Clauses Act stated “immovable property 
shallinclude land, benefits to arise out of 
land, etc.” and the Court held that under 
the definition in s. 58, Transfer of Property 
Act, a mortgage was a transfer of an 
interest in land. Now in the case of a 
usufructuary mortgage, the mortgagee holds 
possession of the land and receives the 
usufruct of the land and clearly that 
usufruct would come under the words 
“benefit to arise out of land.” In the 
case of a simple mortgage the matter is 
different because there is the right of the 
mortgagee to recover his debt which is 
aright to sue and there is no doubt a 
transfer of an interest in immovable pro» 
perty for the security of that debt. If 
the debt is considered in the case of a 
simple mortgage then no doubt the simple 
mortgage isnot immovable property, and 
this has been heldin a large number 
of rulings. In Abdul Majid v. Muhammad 
Faizullah (3) a decree holdér ‘had a 
decree for sale of hypothecated property 
and he executed a deed of assignment 
of the decree. It was held that this 
deed did not require to be registered 
as the decree was not immovable property. 
In Karim-un-nisa v. Phul Chand (4), a 
decree-holder of a simple money decree 
attached the rights undera simple mort- 
gage of his judgment-debtor. It was held 
that this was not immovable property and 
that the attachment was correctly made 


(2) (1930) A L J 330; 122 Ind. Oas. 409; A IeR 1930 
All. 110; 52 A 232; Ind, Rul. (19.0) ALL 233, 

(3) 13 A89; AW N 1899, 186. . . © 

(4) 15 A 134; A W N 1893, 61. 
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„under s. 268 and not s 274, Civil 
Procedure Code of 1882. The judgment 
stated ; 

“The thing which was sold was a debt due to the 
mortgagee who was not in possession of, and appa- 
rently at the date of sale had no right to the 
possession of the mortgaged property.” 


Now this rulmg points out that the 
absence of aright to possession of the 
immovable property was a factor in the 
rights of the simple mortgage being held to 
be movable property. The case of a 
usufructuary mortgage is different be- 
causa the usufructuary mortgagee has a 
tight to possession of the property but he 
has no right to bring the property to sale. 
In Lal Umrao Singh v. Lal Singh (5) it 
was held that a simple hypothecation bond 
is movable property for attachment and 
sale in execution of a decree and O. XXI, 
1. 89, does not apply. A quotation is 
made on p. 920* from Tarvadi Bholanath 
Harishanker v. Bal Kashi (6) where it was 
laid down: 

“A simple mortgage creates a right to recover the 
debt due on it from land; a mortgage with a right 
offoreclosure creates a right to recover the land 
itself. Therefore, a debt due ona simple mortgage 


is a debt, though it is secured on land, and the 
security is merely collateral.” 


On a consideration of these rulings I 
hold that the rights of a simple mortgagee 
are movable property and the rigots of a 
usufractuary mortgagee ere immovable 
property and on this point I diifer from 
the ilearned Single Judge. As already 
stated, however, the question of movabls 
or immovable property is not the crite- 

. rion toapply inthe present case because 
a Hindu widow is not entitled to transicr 
property, whether movable or immovable, 
which formed part of the estate of her hus- 
band unless she does so fur legal necessity. 
Learned Counsel for respondents argued 
that a Hindu widow in possession of her 
husband’s estate has a rignt to realise 
debts. That may be so putthe present 
isnot a case of realising a debt. No 

- doubt as tue learned Counsel pointed 
out a mortgagor has arigntto redeem his 
morigage and onatender or deposit of 
the mortgage money, the mortgagee is 
bound to acvept that offer, but such a case 
is not before us and toe considerations 
which governed that case cannotapply to 
the present case, wuicn isa transfer by a 
Hindu widow of the riguts of a usufruciu- 
ary morigagee whicu devolved on her 
„atier the death of her husband. Learned 

ta) 46 A 917;80 Ind. Cas, 890; A IR 1924 All, 7963 
€@2 A LJ 340, ? d 

(6) 26 B 305; 4 Bom. L R18. 
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Counsel referred to Bai Judi Y. Purshottam 
Narottam Dave (7). This was a decision 
under the Mayukha Law where the rights 
of a Hindu widow are widerthanin this 
province underthe Mitakshara Law. In 
that ruling it was held that a usufructuary 
mortgagee right is not immovable proper- 
ty and on p. 389*, col. 2 there is a passage 
in regard to the redemption of a usufructu- 
ary mortgage during the lifetime of the 
widow. ‘hat casa is different from the 
present because the present case is not 
one of redemption. I do not think that 
the distinction between immovable 
property and movable property applies 
in ihe present case and in the Bombay 
ruling there was no mention of the 
ruling of their Lordships of the Privy 
Council which hasbeen quoted above. In 
conclusion, it appears that the usufructuary 
mortgage in question was a part of the 
estate of the Hindu husband and that a 
Hindu widow has noright of transfer of 
the usufructuary mortgagee rights without 
legal necessity. I would, therefore, allow 
this Letters Patent Appeal and set aside 
the decree of the learned Single Judge or 
this Oourt with costs in this Court and 
restore the decree of the lower Appellate 
Court granting possession to the plaintiffs 
against the detendants, 

Collister, J.—I agree that this appeal 
must be allowed. There can, I think, be no 
doubt that, apart from considerations of 
Hindu Law, the interest of a mortgagee 


ina usufructuary mortgage is immovable 


property, such interest comprising as tt 
doues a right to enjoy “benefits to arise out 
of land,” and I can find no ground for 
any differentiation in the conception of 
immovable property where the rules of 
Hindu Law are being applied’ to an 
alienation by a widow, as inthe case 
before us. Influenced by special cons 
siderations, tne learned Judge of this 
Court was of opinion that the transfer 
of value by Musammat Biika, a Hindu 
widow, of her late husband's rights ina 
usufructuary morigage was not a transfer 
of immovable property within its “technical 
meaning.” His reas.ning is based on the 
ground that a Hindu widow is entitled 
to recover adebt which was dueto her 
husband and that, as a mortgage is 
primarily a debt, Musammat Bika was 
competent to realise it in such manner as 
wasgvailable to her. I think this argument 
is fallacious quoad a usufructuary mort- 


(7) A I R 1922 Bom, 387; 70 Ind, Cas, 95% 24 Bom, 
TL R29. ° 
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gage for thérédson that a usufructuary 
mortgagee has no power to enforce his 
mortgage and put the property to sale. 
His function is to remain in possession 
"of the property, enjoying its usufruct as an 
owner andtothe exclusion of all other 
persons until redemption or until the 
expiry of CO years under Art. 148, Limitation 
Act, after which period his rights in the 


e property become indefeasible. 


In the Bombay case in Bai Judi v. 
Purshottam Narottam Dave (7) the facts 
were different from the facts of the case 
before us, but there are certainly 
observations in the judgment to the 
effect that possessory mortgagee rights of 
a Hindu in Bombay in the hands of his 
widow are not immovable properiy. If 
that proposition was intended to apply 
to any Hindu widow, I respectfully dissent 
from it. Inmy opinion Musammat Bilka 
was not competent, in the absence of 
such necessity as is recognized by 
Hindu Law, to transfer her interest in this 
usufructuary mortgage, which formed part 
of her late husband’s estate. I also agree 
that Hindu Law makes no distinction 
between a widow's right to alienate 
immovable property and her right to 
alienate movable property, so long as 
it formed part of the corpus of her 
husband's estate; but the question as to 
what the legal position would be if the 
transaction in the present case had been a 
simple‘and not a usulructuary mortgage 
is-of course not before us. 

Mulla, J—-This is a Letters Patent 
‘Appeal by the plaintiffs in a suit for pos- 
session of a small parcel of zamindari 
-Jand and for mesne profits. The properiy 
in dispute was originally held under a 
usufructuary mortgage by one Tilok Singh 
who died 40 or 45 years ago leaving him 
-gurviving two widows, Bilka Kuar and 
Gaura, and a daughter namely Dulari by 
the former. Musammat Gaura died 17 or 
18 years before the institution of the 
suit and upon her death the whole estate 
-of Tilok Singh comprising the property 
‘in dispute came into the possession of 
Musammat Bilka Kuar as his sole heir. 
Musammat Bilka Kuar died eight or 
. nine years before the institution of the, 
suit and thus the whole estate devolved 
-upon her daughter, Dulari, The suit was 
instituted seven or eight months after 
Dulari's death in 1932 by her three sins 
who were admittedly the next rev&rsfoners 
of ‘Tilok Singh. Two of them have died 
-duting the pendency of the case, and 
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are now represented by their father Rabi 
Lal Singh. The dispute centres round a 
deed of sale executed by Musammat 
Bilka Kuar on July 23, 1907. By that 
transferred one-half of the 
mortgagee rights in the property in 
dispute, which sLe had inherited from her 
husband, jointly to two persons named 
Chandan Lal and Dal Ohand. Dal 
Chand isone of the contesting defende 
ants, the others being the heirs and 
representatives of Chandan Lal. There are 
two more defendantsin the suit who have 
been impleaded on the ground that they 
are donees from the original vendees, 
Chandan Lal and Dal Chand. A doubt 
appears bo have been arisen during the 
trial of the suit that the property in dispute 
had been redeemed but that doubt has 
been resolved and the argument has pro- 
ceeded on the assumption that the defend- 
ants are stillin possession ofthe property 
in dispute as usufructuary mortgagees 
having acquired that right under the 
deed of sale executed by Musammat Bilka 
Kuar, 

The plaintiffs claimed that they were 
entitled toeject the defendants and to 
recover possession of the property in dis- 
pute because the defendants’ title rested on 
the sale deed executed by Musammat Bilka 
Kuar which was invalid inasmuch as it 
was not supported by any legal necessity. 
The plaintiffs also claimed mesne profita 
fora period of three years before the insti- 
tution of the suit, but they failed to. produce 
any evidence in support of that claim and 
it was consequently rejected by the Courts 
below and we areno longer concerned with . 
it in this appeal. The suit was contested in 
the First Court mainly on the ground that 
there was legal necessity for the sale deed 
in question but one of the defendants who 
was impieaded for the first time in. the 
lower Appellate Court also raised the plea 
that the question of legal necessity did not 
arise at all because the sale deed involved 
only a transfer of the rights of a usufruc- 
tuary mortgagee which did not constitute 
immovable property and hence the power of 
Musammat Bilka Kuar to make the 
transfer was not subject to the limitations 
imposed by the Hindu Law. This latter 
plea does not appear to have been seriously 
pressed in the lower Appellate Court and 
the argument was confined jo the question 
of legal necessity. On that question both 
the Courts below found upon the evidence 
that the sale deed in question was net 
supported by any legal necessity and hence 
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the suit was decreed. In the second appeal 
before a learned Judge of this Court, the 
defendants pressed the plea that the rights 
of a usufructuary mortgagee did not consti- 
tute Immovable property as contemplated 
by the Hindu Law and hence it was not 
necessary that the sale deed in question 
which transferred merely those rights to the 
defendants, should have been supported by 
any legal necessity. It was alao contended 
that the transaction really amounted to the 
recovery of a loan by transfer of the security 
for it and such a transaction was fully 
within the competence of Musammat Bilka 
Kuar and the restrictions imposed by 
the Hindu- Law upon a widows power of 
transfer did not apply to it. These argu- 
ments found favour with the learned Single 
Judge of this Court and he consequently 
dismissed the suit: hence the present 
appeal. 


_ The argument on behalf of the appellant 
ie that the finding of the learned Single 
udge of this Court is vitiated by an erro: 
neous conception ofthe powers of a Hindu 
weer in dealing with the property which 
she inherits from her husband and by a 
misappreciation of the true nature of the 
aa A in dispute on the assumption that 
the conception of immovable property as 
Ad in the statutory law was some- 
i ing different from that contemplated by 
a Hindu Law. In order to appreciate the 
orce of this contention, it is necessary to 
set out the relevant portion of the judgment 
-of the learned Single J udge which runs as 
‘follows : f 
“I am not satisfied that this was an alienation 
which the widow was not entitled to make in, accord- 
‚ance with the Hindu Law. It has been more or legs 
»presumed that the widow was transferring immovable 
sfronaty. In this Oourt a reference has been made to 
me ‘case in Jang Bahadur v. Bhaghat Ram Sheo 
: rasad (9), in order to establish the proposition that 
‘mortgages rights are rights in immovable property. 
a at judgment is based upon the technical meaning 
i Pp ied to the term by the Transfer of Property Act 
‘and the General Clauses Act. Where the term im- 
movable property is used in a statute, it must of 
‘course include the interests of a mortgagee in immov- 
‘able property, but there is no such technical use of 
k A when the rules of Hindu Law are to be 
spre -. A mortgage is primarily a debt. It is true 
‘hat it is a secured debt that certain interests in 
rea as Property are involved if the debt is not 
por , butas I have already said, in its primary aspect 
; e mortgage is a debt and the mortgagee has a right 
to enforce the recovery of money. A Hindu widow 
is entitled to recover the debts due to her husband. 
. tho present case Musammat Bilka Kuar did 
not take the money fram the mortgagors, but if she 
could recover the debt, I do not see why she could 
a accept {the money from other person who was 
w a, to pay her and transfer her mortgagee in- 
verests in the property to that person,” 
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Upon a careful consideration of the matter 
in all its legal aspects, I am definitely of the 
opinion that the appellant’s contention is 
scund in law and ought to prevail. It is 
quite clear from the quotation which I have 
made from the judgment of the learned 
Judge tbat the whole structure of his argu- 
ment is primarily based on the assumption 
that the limitations imposed by the Hindu 
Law upon the powers of a widow in dealing 
with her husband's estate apply only. to 
immovable property. No elaborate argu- 
ment is needed toshow that this assumption 
is wholly erroneous. The Hindu Law makes 
no distinction between movable and immov- 
able property in the hands of a Hindu 
widow solong as the property is inherited 
by her from her husband. Strictly speak- 
ing the Hindu Law permits a Hindu 
widow only to enjoy the income of her 
husband’s estate in a frugal manner. She 
is enjoined to lead a life of ascetic priva- 
tion and to preserve her husband's estate 
whether movable or immovable as far as 
possible in its entirety for the benefit of 
the reversioners. It is true that in the 
course of its interpretation by the British 
Courts which could not help being in- 
fluenced by the gradual change in social 
conditions, the Hindu Law has lost a 
great deal of its purity and rigour and 
it is now well-recognized on the highest 
authority that a Hindu widow possesseg 
absolute power of disposal over all accumu- 
lations and income of her inherited estate, 
but it has been consistently held that the 
restrictions placed upon her power of 


transfer apply equally whether the pro: . 


perty she hus inherited „is movable or 
immovable. The matter was concluded by 
the decision of their Lordships of the 
Privy Oouncil as far back as 1867 in 
Bhugwandeen Doobey Vv. Myna Baee (1j* In 
that case their Lordships upon an exhaustive 
consideration of the Hindu Law texts and 
other autnorities arrived at the following 
conclusion: 

“Their Lordships therefore have come to the 
conclusion that, according to the law of the Benares 
School, notwithstanding the ambiguous passage in 
the Mitakshara, no part of her husband's estate, 
whether movable or immovable to which a Hindu 
woman succeeds by inheritance, forms part of her 
stridhan, or particular property; and that the Text 
of Katyayana, which is general in its terms,-and of 
which the authority is undoubted, must be taken 
to determine first, that her power of, disposition 
ever’ both is limited to certain purgoses, and, 
secondly that on her death both pass to the next 
heir of her husband. ” 


In the same case their Lordships observed 


in the course of their judgment as follogs: | , 
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“The reason for the restrictions which the Hindu 
Law imposes on the widow's dominion over her 
inheritance from her husband, whether founded on 
her natural dependence on others, her duty to lead 
an ascetic life, or on the impolicy of allowing the 
wealth of one family to pass to another, are as 
applicable to personal property invested so as to 
Yield an income as they are to land, The more 
ancient texts importing the restriction are general. 
16 lies on those who assert that movable property 
16 not subject to the restriction to establish that 
exception to the generality of the rule.” 

_ The authority of this case has, of course 
Since been followed in several cases in various 
High Courts in India, e. g. Gadadhar Bhat 
v. Chandrabhagabai (8) and Durga Nath 
Pramanik v. Chiatamani Dassi (9). It 
must, therefore, be held that the power of 
a Hindu widow to alienate movable pro: 
perty is as limited as it is in the case of 
immovable property. This finding is 
enough to dispose of the appeal and to 
entitle the plaintiffs to a decree, but in 
view . of the fact that a question was speci- 
fically raised in the course of argument on 
behalf of the respondents that the tights of 
a usufructuary mortgagee do not constitute 
immovable property and this question being 
one of general importance, it is necessary 
to'examine the contention in order to see if 
it is well-founded. It is conceded that for the 
purposes of statutory law, such right must 
be deémed to Constitute immovable property. 
So far as this High Oourt is concerned, 
there is the clear authority of J ang Bahadur 
v..Bhagat Ram Sheo Prasad (2), where it 
was held that a mortgagee’s interest in 
a usufructuary mortgage is immovable pro- 
perty within the meaning of r, 89, O. XXI, 
Oivil Procedure Ccde. It appears further 
from that “case that the’ same view has 
been taken by the Bombay and the 
Calcutta High Courts, though a dissentient 
note has been struck by the Madras High 
Ooutt in various cases, the latest of which 
is ‘reported in Chullile Peetikayal v. Othenam 
Nambier (10). So far as this High Court 
is concerned, it may be taken to be well- 
settled that if a question arises as to 
whether the rights of a ‘usufructuary 
mortgagee constitute immovable . property 
within the meaning of the statutory law, 
the answer must be in the affirmative. 
| Itis contended, however, that what may be 
immovable property within the meaning of 
the statutary law need not necessarily be 
immovable property as contemplated bg the 
Hindu Law and this contention has found 
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favour. with the learned Single Judge of - 
this Court. The argument necessarily impes 
that the conception of immovable property 
as derived from the statutory lawis some- 
thing quite different from the same concep- 
tion in the Hindu Law or to putit in other 
words is repugnant to the letter or spirit of 
the Hindu Law, I do not, however, find any 
justification for this assumption. There 
is no warrant for the supposition that: 
the Hindu Law classed only land and 
houses as immovable property and did not 
include, within the meaning of that term, any 
right or interest immediately connected 
with land. The Hindu Law has nowhere 
defined immovable propety, but it is 
clear that it regarded many incorporeal 
rights as falling within that class of 
property. The doctrine of Nibandh being. 
classed as immovable property by ‘the: 
Hindu Law, is well known and well-recog-: 
nized by judicial decisions. According to 
that doctrine the Royal grant of an annuity 
or a fixed pension has been classed ag. 
immovable property within the contempla- 
tion of the Hindu Law as in the Full Bench 
case in Collector of Thana v. Hari- 
Sitaram (11). It is thus clear that where 
a right to receive a payment or to derive 
an income was charged upon some land, 
it fell within the ‘purview of immovable 
property as contemplated by the Hindu 
Law. We find further that even incor- 
poreal rights which were not immediately 
connected with land were regarded by” 
the Hindu Law as izamovable property, for. 
instance, a hereditary office or a right to 
officiate as a priest at funeral ceremonies. 
It may also be: noted that in Krishnajt: 
Pandurang v. Gajanan Balvant (12) Chanda»: 
varkar, J. held that an allowance granted 
in permanence whether secured on land 
or not was according to the Hindu Law 
Nibandh and must, therefore, be held to 
be immovable property. It is thus clear that 
the conception of immovable property in 
Hindu Law was not confined to land or 
houses but was wide enough to inelude 
various incorporeal rights whether they 
had any immediate relation to land or not. 
The conception being so wide in. its scopé, 
I see no reason to hold that the rights of a 
usufructuary mortgagee which are recog- 
nized as immovable property by the statu» 
tory law and which are immediately and 
most intimately connected with land do 
not fall within its purview. The usufructu- 
ary mortgagee is in actual possession of* the 
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land and is entitled to enjoy its usufruct to 
the fullest extent. What is still more 
Important is that he has the right of exclu- 
sive enjoyment of the property. He is 
entitled to exclude all others including the 
owner himself from the possession or 
enjoyment of the property and if he is 
wrongfully deprived of his possession, he 
has the right to recover it. Williams in his 
Principles of the Law of Real Property in 
dealing with the incident of ownership 
observed as follows: 

“This right to maintain or recover ssession of 
a thing as against all others may, we: think, be 
said to be essential part of ownership. As regards 
its other incidents, ownership may be absolute or 
else limited or restricted. Thus, absolute ownership 
would cease. to include the right of free as well as 
exclusive enjoyment ; by which we mean the right 
of using, altering or destroying the thing owned 
Bt the owner's pleasure, so long only that he does 
not violate any other person's right to security of 
Person and property. But those who have rights 
of exclusive though restricted enjoyment, are never- 
theless commonly termed aa owners. The rights 
given by the law to the usufructuary mortgagee, 
though they fall ghort of absolute ownership, are 
yet a very important part of it and they are so 
intimately connected with land that in my opinion 
they cannot but be deemed to constitute immov- 


able property within th i i 
ag pan anda Aah e meaning of that term in 


1 see nothing repugnant either t 
letter or the spirit of tho Hinge ae Fa 
holding that such rights constitute immov- 
able property. I would, therefore, hold that 
the. transfer of such rights by a Hindu 
widow is a transfer of immovable property 
within’ contemplation of the Hindu Law. 
The learned Counsel for the respondent, how- 
ever, relied on an authority of the Bombay 
High Court in Bai Judi v. Purshottam 
Narottam Dave (7). In that case a Hindu 
widow had made sub-mortgage of her rights 
aB a usufructuary mortgagee in certain 
property which she had inherited from her 
husband and a question arose whether such 
rights constituted immovable property. -In 


dealing with this ti 
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property as security for the debt until she was 
redeemed.” 

With the greatest respect for the learned 
Judge I venture to think that thisis not a. 
wholly true appreciation of the position 
of the usufructary mortgagee. As I have 
pointed out above, the rights of a usufruc- 
tuary mortgagee taken as awholeform a 
very large and important part of the bundle 
of rights which constitute ownership. It is 
not, in my opinion, a wholly correct des- 
cription of such rights to say that what a 
usufructuary mortgagee is entitled tois to 
Tetain possession of the property as secu 
rity for the debt until he is redeemed. He. 
is entitled in fact to the fullest enjoyment 
of the property and has the right to ex- 
clude all others including the owner from 
its possession and enjoyment. He may not 
be the absolute owner of the property, but 
for all practical purposes, he may well be 
deemed to be the owner thereof while he is 
in possession. If he is not redeemed within 
the period prescribed by the law, his rights 
mature into absolute ownership. I cannot 
persuade myself to hold that the rights 
which he thus possesses and which are go 
intimately connected with immovable pro- 
perty can be properly described as moy- 
able property. The fact that the property in 
his possession is open to redemption by the 
owner is tomy mind quite irrelevant for 
the purposes of determining the nature of 
the property. Under s. 58, Transfer of 
Property Act, what is conveyed to the 
usufructuary mortgagee is the transfer of an 
interest in specific immovable property. I 
fail to see how it can be suggested that the 
transfer of an interest in specific immov- 
able property is really the transfer of some 
movable property. I further fail to under- 
stand how the nature of the property which 
is transferred by a mortgagor can undetgo 
any alteration in the hands of the mortgagee, 
If the mortgagor transfers what in the eye 
of the law is included within the meaning 
of immovable property the subject of the 
transfer must retain its character even in 
the hands of the mortgagee. Again with 
great respect I cannot agree to the proposi- 
tion laid down by the learned Chief Justice 
that the rights of a usufructuary mortgagee 
in the hands of a Hindu widow must obvi- 
ously be deemed to be movable property 
because they can be seized in execution of 
a decree against her, based on her personal 
security and no question of legal necessity 
would azise in that case. I think on the 
other hand that even if a Hindu widow incurs 
a debt for legal necessity bùt without creat-. 
ing, a charge uporher husband's Property 
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the creditor who obtains a decree against 
her on the basis of such a debt, can only 
bind the rights and interest of the widow 
in any property forming part of her hus- 


“band’s estate which he might seize in exe- 


cution. I am supportedin this view by 
the decision of this Oourt in Kallu v. 
Faiyaz Ali Khan (18). I am, therefore, un- 
able to accept the authority of the case 
relied upon by the learned Counsel for the 
respondent for holding that the rights of a 
usufructuary mortgagee are only movable 
property. It is unnecessary to pursue this 
question any further because the decision 
ofthe present case must necessarily be 
against the respondents in view of the find- 
ing that the resrictions placed upon the 
powers of a Hindu widow apply equally to 
movable and immovable property forming 
part of her husband's estate. 

Lastly it was argued on behalf of the 
respondents that the transaction with which 
we are concerned in the present case was 
entirely within the competence of Musam- 
mat Bilka Kuar because it amounted 
only to the recovery of a loan. In the first 
place I cannot possibly accept the sugges- 
tion that the transaction in question was 
not a transfer of property but only the 
recovery of aloan. Under the law she had no 
right to recover the loan but only to remain in 
possession of the property and to enjoy its 
usufruct until the mortgagor came to redeem 
it. In the second place even if it is conced- 
ed that.a Hindu widow is entitled to recover 
a debt payable to her husband's estate, 


it dces not necessarily follow therefrom that, 


she is entitled to transfer any property for 
that purpose without any legal necessity. 
The power given to her by the law to 
manage her husband's estate and to recover 
any debts payable to it does not set aside 
the Jimitation placed upon her power of 
transfer. Ordinarily the recovery of a debt 
cannot involve the transfer of any property, 
but even if in any case a widow transfers 
any part of her husband's estate for the 
ostensible object of recovering a debt, I 
think the validity of that transfer shall 
always be open to question on the ground 
that it was not supported by legal necessity. 
The fact that the property in the hands of 
Musammat Bilka Kuar could always be 
redeemed by the mortgagor is, to my mind, 
entirely irrelevant to the question in issue. 

For thes reasons 1 hold that the sale-deed 
executed by Musammat Bilka Kuar on 
July 23, 1907, by which she transferred the 
mortgagee rights in the property tn dispute 
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which formed part of her husband's estate 
was invalid because it was not supported. 
by legal necessity and could not, therefore,- 
convey any title to the defendants which 
could enure after her death. I would, there- 
fore, allow this Letters Patent Appeal and. 
set aside the decree of the learned Single 
Judge of this Court with costa in this Court. 
and decree the plaintiff's suit for posses-. 
sion of the property in dispute. : 


D. Appeal allowed. 
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RANGOON HIGH COURT 
First Civil Appeal No. 13 of 1938 
May 3, 1938 
Mya Bu AND Suarez, JJ. 

A. T. N. A. T. OHOKALINGAM 
OHETTYAR—APPBLLANT 


versus 
- A. K. R. M. M. N. M. N. NARAYANA . 
OHETTYAR—RESPONDENT. . 

Civil Procedure Code (Act V of 1903, O. XXI, r. 2 
(3—Adjustment and payment, distinction between— : 
Applicability of Art. 174, Limitation Act: (IX of+ 
1908), to adjustments—Limitation—If can be extended? 
or altered by agreement or consent, -e 

Per Mya Bu, J.—There is a substantial distinction-- 
between an adjustment and a payment such distinction 
is recognized by Art. 174, Limitation Act. A payment 
is not a contract of an executory nature whereas an 
adjustment is a contract of such nature. Article 174 
fixes the time of commencement of the period of limi- 
tation at the date of the making of the adjustment. | 
Raghupathireyadu v. Pichayya (1) and Ramanarasy 
v. Venkata Reddi (2), distinguished. . 

Per Sharpe, J.—It is impossible for parties- by- 
consent or agreement to extend or alter the period of, 
limitation; parties cannot waive the statute. [p. 22, 
col, 2, f 

F. L A. against an order of the District 
Oourt, Toungoo, in Oivil Execution Oase -- 
No. 18 of 1937. 

Mr. N. Bose for Mr. K. C. Bose, for the- 
Appellant. 

Mr. Venkatram, for the Respondent. - 

Mya Bu, J.—This appeal arises from an 
order passed in the Civil Execution Oase- 
No. 18 of 1937 of the. District Oourt of 
Toungoo. In that case the respondent firm 
sought: to have a money decree that they: 
had obtained in the Original Side ofthe- 
High Court against the appellant firm and' 
which they had had transmitted by the High, | 
Court to the District Court of Toungoo, 
executed: The decree is dated. January 17, - 
1933, Certain payments having been made ~ 
towards the decretal amount, the amount | 
for which execution wa’ sought was the 
decretal amount less the amount of the 
payments, plus further interest and sub- 
sequent costs. One of tie objections, raed , 
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by the appellant in the Distriet Court 
was that there had been an adjustment of 
the decree after it had been passed by the 
High Court. The decree of the High Court 
was upon a compromise between the 
parties, the terms of the compromise being 
that the decretal amount should be payable 
in instalments and that for the due per- 
formance of the decree the appellant firm 
was to furnish security in the form of 
immovable property by a registered deed. 
The registered deed was never executed but 
the appellant firm in their objection alleged 
that an adjustment took place after the 
decree in pursuance of which the appellant 
firm handed over certain documents of titles 
to certain immovable properties as security 
for the due performance of the decres in 
terms provided in the alleged adjustment. 
The adjustment was alleged to have taken 
place in 1933 and was confirmed in 1934. 
The objection taken in the District Court 
to the execution was lodged on December 4, 
1937, in the form of a petition accompanied 
by affidavits setting out the terms of the 
alleged adjustment, the petition setting 
out, among other prayers, a prayer that 
the adjustment alleged by the appellant 
firm might be recorded. The learned Dis- 
trict Judge held that an application for 
recording of the adjustment is time-barred 
and consequently, in view of the provisions 
of O. XXI,r. 2 (3), the alleged adjust- 
ment could not be recognized by the Court, 

In the course of the argument the appeal 
has been urged on this sole point. It has 
been contended on behalf of the appellant 
firm that the period of limitation for an 
application for recording of the adjustment 
in question did not commence until the 
respondent firm applied for execution of the 
decree. This contention is based on the 
allegation that it was one of the terms of 
the adjustmeat that so long ag the appel- 
lant firm made regular payments of the 
instalments provided in the adjustment 
towards the satisfaction of the decretal 
amount, the respondent firm was to have 
no right to take out execution of the decree 
and that if the respondent firm took out 
execution of the decree contrary to the 
adjustment, the appellant firm was to have 
the rigbt to apply to have the adjustment 
recorded. ‘he argument proceeds upon the 
footing that by agreement of the parties 
the right tohave the adjustment recorded 
at the instance of the appellant firm did 
not aise until execution was taken out in 
contravention of the adjustment. The 
perio? of limitation’ prescrihed explicitly 
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by Art. 174, Limitation Act, for an appli- 
cation for issue of a notice under the Civil 
Procedure Oode upon a decree-holder to 
show cause why any adjustment of the’ 
decree should not be recorded as certified 
is 90 days from the date of the adjustment. 
The Article deals with not only an applica- 
tion for issue of notice to show cause why 
an adjustment of the decree should not be 
recorded but also an application to show 
cause why a payment made out of Court of 
any money payable under a decree should 
not be recorded as certified. An application 
such as falls under Art. 174, Limitation 
Act, is that provided for inO. XXI, r. 2 
(2), which enables a judgment-debtor, in 
the event of the decree-holder failing to 
have a payment or adjustment recorded 
by the Court, to apply to the QOourt to 
issue a notice to the decree-holder to show 
cause why such payment or adjustment 
should not be recorded as certified. In the 
terms of Art. 174, Limitation Act, the 
application of the appellant firm to have the 
adjustment recorded is clearly time-barred. 
The ruling, Raghupathirayadu v, Pichayya 
(1), has however been cited by the learned 
Advocate for the appellant firm as authority 
for the proposition that an application for 
recording of an adjustment can be made 
when execution of the decree is taken 
out quite irrespective of the fact that the 
period of limitation prescribed by Art. 174 
had elapsed since the making of the adjust- 
ment. The authority relied on by the 
learned Advocate approved of the decision 
in Ramaniarasu v. Venkata Reddi (2) but 
failed todraw any distinction between an 
adjustment and a payment. That there is 
a substantial distinction between an adjuste 
ment and a payment cannot be doubted ; 
for such distinction is recognized by 
Art. 174, Limitation Act. In Ramanarasu 
v. Venkata Reddi (2) it was held: 


“The promise to do something in future is legal 
consideration, and there is no legal impediment in 
the way of a decree-holder accepting a mere pro- 
mise that the judgment-debtor will do something 
at some further time as a legal and immediate 
adjustment in satisfaction of his decree, and that 
where the decree-holder accepts such a promise, 
there is a new contract amounting to legal adjust- 
ment of the decrees on the basis of which the judg- 
ment-debtor is entitled to apply to the Court to 
enter up satisfaction of the decree. In other words 
the fact that the contract is of an executory nature, 
doea mot prevent the defendant from applying for 
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Pale abe dng adjustment as soon as the contract 

This observation deals with an adjust- 
ment as distinct from payment. A payment 
is not a contract of an executory nature 
whereas an adjustment isa contract of such 
nature. Article 174, Limitation Act fixes the 
time of commencement of the period of 
limitation at the date of the making of the 
adjustment. Under that Article the appli- 
cation to have «the alleged adjustment 
recorded .was time-barred and the decision 
of the District Court upon that point is 
correct. Although the ground of objection 
to the execution based upon the allegation 
that there had been an equitable mortgage 
of immovable properties by deposit of title 
deeds as security for the payment of the 
decretal amount is not preseed in the course 
of this appeal, I observe that the equitable 
mortgage alleged being part of the alleged 
adjustment, since the application for the 
adjustment itself does not lie as being time- 
barred, the question as to the truth or 
otherwise of the alleged equitable mortgage 
does: not arise. Consequently the appeal 
fails and it is dismissed with costs, Advo- 
cate's fee ten gold mohurs. 


‘Sharpe, J.—On January 17, 1933, a 
money decree was passed by consent on 
the Original Side of this Court in favour of 
the respondents. Various payments on 
account were made by the appellants bet- 
ween 1933 and 1937 and on September 20 
1937, the decree was transmitted to the 
District Oourt of Toungoo for execution. 
On October 9, 1937, the respondent 
applied in that District Court for warrant of 
attachment for the sale of certain specified 
properties in execution of the balance then 
outstanding on the consent decree which 
they hadin their favour. The appellants 
sought to resist that application by suggest- 
ing that there had been an adjustment-as 
set out in para. 4 of their counter-affidavit 
sworn on December 4, 1937. Now O. XXI, 
r: 2, sub-r. 3, clearly lays down that an 
adjustment which has not been recorded 
shall not be recognized by any Court exe- 
cuting the decree. I am not at all sure that 
in order to resist such an application as 
that made by the respondent in the present 
case, it was not essential that an adjustment 
should have been recorded prior to “the 
application of the other party to execute 
the decree; but this point has not “been 
argued before us and J express no considered 
opinion upon the matter. I will assume in 
favour of the appellant that an*adjustment 
Tecorded subsequently to the application to 
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execute the decree would have sufficed. I 
cannot for myself see that the appellant 
has even yet taken proper steps to have 
the alleged adjustment recorded. It is sug- 
gested that the appellant’s petition and 
counter-affidavit both dated December 4,- 
1937, when taken together amounted to an 
application to have the adjustment re- 
corded. In my judgment, the appellant did 
not, by filing that petition and counter- 
affidavit, take the steps required to be taken 
by O. XXI, r. 2, subr. 3. But. I will 
make yet another assumption in favour of 
the appellant, namely that that petition and 
counter-affidavit did amount to the taking 
of proper steps to have the adjustment 
recorded. That application, assuming it to 
have been in proper form, was made on 
December 4, 1937. It is clearly time-barred, 
for Art. 174, Limitation Act, requires that 
such an application shall be made within 
90 days from the date of the adjustment. 
Turning back to para. 4 of the appel- 
lant’s counter-affidavit of December 4, 1937, 
it appears that the appellant’s own case 
is that the adjustment took place in or 
about 1933 and was again confirmed in. 
1934; therefore, the latest date on which 
the appellants themselves say that the 
adjustment was made is December 13, 1934. 
Their application of December 4, 1937 is, 
therefore, hopelessly out of time. It is 
suggested that it was a term of the adjust- 
ment that to use: the words of cl. (e) of 
para, 4 of the appellant's counter-affidavit 
of December 4, 1937, if the respondent ever 
filed an execution case in breach of the 
agreement, then the appellants would have 
the right to apply to the Court to have the 
adjustment recorded only when the breach 
had taken place on the part of the res- 
pondents. In my judgment, that was not, 
and could not be, a term of the adjustment. 
The only terms of the adjustment are those 
set out in cls. (a) and (b), para. 4 of the 
appellant's said counter-affidavit. This 
cl. (e) was merely an attempt on the part 
of both the parties to contract out of the 
statutory provision relating to adjustment 
of decrees. It is a well-settled law that it is 
impossible for parties by consent or agree- 
ment to extend or alter the period of 
limitation ; parties cannot waive the sta- 
tute. Article 174 must, therefore, be applied, 
any agreement of the parties to the contrary 
not withstanding. 
The appellant's applieation to record the 
adjustment even assuming, as I have,said, 
that it was in proper form, which I per- 
sonally do not think it was, was not «nade 
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within the statutory period and could not, 
therefore, be entertaimed. Accordingly there 
is norecorded adjustment; therefore, having 
regard to O. XXI, r. 2, sub-r. 3, the 
adjustment alleged by the appellants could 
not be recognized by the District Court in 
this case. The learned District Judge was, 
therefore, right in holding that the respon- 
dents were entitled to proceed with their 
execution. The appeal must be dismissed 
with sosts. I agree with my learned brother 
_ as to the amount of the Advocate’s fee. 


8. Appeal dismissed. 


———— 


LAHORE HIGH COURT 
First Oivil Appeal No 89 of 1937 
November 1, 1937 
ADDISON AND Din MOHAMMAD, JJ. 
RAO GIRDHARI LAL—Dargnpant— 
-APPELLANT 


versus 
SOCIETE BELGE DE BANQUES. A. 
-~ PLAINTIFF—RESPONDENT 

Company--Chairman receiving money on behalf of 
company and expending themon matiers connected 
with company—He cannot be held responsible for 
money so received—Contract— Counter-offer by per- 
son, whether amounts to rejection of offer to him. 

Where a Ohairman of a company receives certain 
sums on behalf of the company inthe capacity of a 
Chairman and expends the sums on matters connect- 
ed with the company, he cannot be made personally 
liable for the sume so received, 

Where a certain offer has been made to a party and 
that party by adding some more conditions to the 
offer makes 8 countereoffer, this amounts to a rejection 
of the offer made to him. Nihal Chand v. Amar 
Nath (1) and Hyde v. Wrench (2), relied on. 

F. 0. from the decree of the Sub- 
Judge, First Class, Delhi, dated Decem- 
ber 22, 1936. 

Messrs. J. N. Aggarwal and Shamsher 
Bahadur, for the Appellant. 

Messrs. Amin Chand Mehta and Manohar 
Lal Sachdeva, for the Respondent. 

Din Mohammad, J.—The suit out of 

` which this appeal has arisen was instituted 
by Societe Belge de Banque 8. A. of 6l, 
Avenue, Louise Bruxelles, Belgium, (here- 
inafter called the Society) through its con- 
stituted attorney Robert Palante against 
Rao Girdhari Lal Chaudhary of New 
Delhi. It was for recovery of Rs. 23,465-6-9. 
The Society alleged that a company 
incorporated under the Companies Act 
in the name of Delhi Sugar Mills, Limited 
(hereinafter called the Company) approach- 
ed it fora loan of Rs 25,000 in the month 
of December, 1933, but as the financial 
position of the Company was not sound, 
the Society was unwilling to accede to 
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its request. On this, the defendant 

who was Chairman of the Oompany 

offered to transfer by way of security 250 

fully-paid shares standing in his name in, 
the registers of the Company. This offer, how- 

ever, was subject to certain conditions, 

some of which were set forth in the plaint. 

On the same day, the Society paid Rs. 4,000 

to the Company at the request of the de- 

fendant. In January 1934, the Society called 

upon the defendant to execute the deed of 

transfer referred to above, but the defen- 
dant evaded it on some pretext or another. 
On February 11, 1934, the Society further 
spent Rs. 17,9084-9 in connection with the 
securing of the lease of a site for the Oom- 
pany's factory and again on February 20, 
1934, a further sum of Rs. 2,618-12-0 was 
spent in the interests of the Company. 
These sums were also expended at the 
request of the defendant as also a sum of 
Rs, 187-8-0 which was spent on purchas. 
ing the requisite stamp for the deed of 
transfer mentioned above. The Society 
later learnt that on the day when the 
defendant offered the security referred to 
above, he did not hold 250 fully-paid 
shares of the Company and as the defen- 
dant had made default and the mortgage 
deed mentioned above had not been execut. 
ed, the Society obtained a refund of 
Rs. 2,454-12-0 on the stamps purchased for 
the purpose. After giving credit for the 
sum thus obtained, the Society claimed 
Rs 22,259-12-9 as principal and Rs. 1,205-12-0 
as interest, aggregating Rs. 23,465-6-9 
in all. 

The defendant while admitting that he 
was Ohairman of the Company denied the 
allegation as set forth in the plaint and 
offered his own version of what had 
happened. He stated that the Society was 
Itself anxious to secure a mortgage from 
the Company and that as a result of cer- 
tain negotiations that took place between 
the attorney of the Society and himself, 
the letter’ of December 27, came into 
existence incorporating certain conditions 
on which aloan of Rs, 25,000 was to be 
advanced by the Society but as the pro- 
posals made therein were subject to the 
consent of Messrs. J. J. Gillains, which 
consent was never obtained, the negotia- 
tions did not culminate in the shape of a 
completed contract. The defendant further 
repudiated all responsibility for nòt trans- 
ferring the shares as arranged and threw 
the whole.blame on Palante, who was then 
a repressertative of Messrs. J. J. Gillaing 
and who was said to have scored out his 
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4. 
signatures on`the share script. It was 
further denied that the sums expended by 
the Company were expended at the defen- 
-dant’s request. In addition, it was pleaded 
thet although the defendant was not bound 
in law to transfer his shares on account of 
the non-fulfilment of the conditions on 
which the transfer was to be carried out, 
and although the transfer had been made 
impossible by the conduct of Palante, he 
was willing to abide by his undertaking if 
and when all the conditions were satisfied 
and he was placed in a position to carry out 
his proposals. As regards the plea that the 
defendant did not own fully-paid shares, it 
was observed that he had acquired five 
hundred fully-paid shares within a short 
time of the drafting of the letter referred 
to above. Put in a nutshell, the position 
taken up by the defendant was that as the 
Society had advanced money to the Com- 
pany before his offer was duly accepted and 
that as his offer never assumed the dignity 
of contract in the eye of the law, no cause 
of action arose as against him. 

The Society put in a replication travers- 
ing all the pleas of the defendant and 
reiterating its original position as adum- 
brated in the plaint. On the pleadings of 
the parties, the Subordinate Judge struck 
the following issues : 

“|, Was there a concluded agreement between 
the parties in terms of the defendant's offer con- 
tained in his letter dated December 27, 1933? 
2, Is the defendant estopped by reason of his 
Yeceipt dated February 11, 1934, from pleading 
that there was no concluded contract? 3. Did 
defendant request the plaintiff Company to advance 
to the Delhi Sugar Mills the following sums, 
namely: (a) Rs. 4,000 on December 27, 1933, (b) 
Ra, 17,908-4-9 on February 11, 1934, (e) Re. 9,618-12-0 
on February 20, 1934, (d) Rs. 187-80? 4. Did the 
plaintiff Company request the defendant to transfer 
250 shares to them? 5. Did Mr. Palante, a Director 
of the Delhi Sugar Mills, as representative of J. J. 
Gillains, prevent the transfer by the defendant of 
250 shares? 6. How many shares did the defen- 
dant hold in the Delhi Sugar Mills on Decem- 
ber 27, 1933? 7. Has defendant received the sum 
of Rs. 21,440-12-9 from the Delhi Sugar Mills for 
payment to the plaintiff Company? 8. If so, 
whether defendant is not liable to pay the amount 
to the plaintiff? 9. To what relief is the plaintiff 
entitled ?” 


The Society examined Delait, its own 
attorney, who besides other things stated 
that the Society had confirmed all arrange- 
ments mentioned in the letter of Decem- 
ber 27., In addition, Ram Kishen Das 
Khanna, a clerk of the National Bank of 
India, Ltd. produced the two cheques of 
-Rs. 4,000 and Rs. 17,908-4-9, respectively, 
_which had been drawn on the Bank by 
_ Pglante on behalf of the Society and Vaid 

©: n 
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Nath Ayer, Official Liquidator of the Oom- 
pany, placed on the record a cash book 
incorporating the defendant's account with 
the Company which showed a credit of 
these two sums in the defendant's account 
on December 28, 1933, and February 11, 
1934, respectively. No other evidence was 
led in the case. - i 

The Subordinate Judge came to the con- 
clusion that the acceptance of the defen- 
dant’s offer by the Society not being 
absolute and unqualified inasmuch as its 
letter accepting the defendant's proposals 
added a new condition which was never 
accepted by the defendant, there was no 
completed contract between the parties. He 
further found that the letter dated Febru: 
ary 11, 1934, did not constitule estoppel and 
that the moneys advanced by the Society 
were not advanced at the defendant's re- 
quest. He, however, held that the Society 
had made several requests fo the defendant 
for transferring his shares in its favour, 
that Palante was not responsible for the 
non-performance of this part of the propo- 
salsand that the defendant did not hold 
250 fully paid shares on December 27, 1933. 
On Issue No. 7 he decided that the Com- 
pany’s accounts had not been legally proved 
but on the general issue as framed as No. 9, 
he held that the defendant was bound in 
equity to reimburse the Society the sums he 
had actually received and accordingly 
passed a decree for Rs. 22,542-12-9 and 
proportionate costs against the defendant. 
From this decision the present appeal has 
been preferred. 

It may be remarked at the outset that 
the appeal has been argued on tke judg- 
ment as it stands. In other words, neither 
party has challenged those findings of the 
Court below which were against it; on the 
other hand, both parties have assumed the 
correctness of those findings while present- 
ing their case to us. On behalf of the appel- 
lant it has been contended that having 
arrived at the conclusion that there was no 
completed contract between the parties, 
that the money was not advanced to the 
Company at the defendant’s request and 
that the defendant had not received the 
sum of Rs. 21,440-12-9 from the Company, 
the Subordinate Judge could not make a 
decree against the defendant ‘independent 
of contract’ and merely on the ground of: 
‘equity’ as stated by him. Oounsel for the 
respondent on the other hand has tried to 
support the decree of the trial Court mainly 
‘on the ground that for the sums advanced 
by the Society, the defendant had given 


1938 


receipts over his own signatures and having 
done so, he could not escape liability for the 
amounts thus received. 

The question that falls for determina- 
tion therefore is very simple. Could the 
defendant be called upon to re-pay the 
Society the amounts he received from the 
Society on behalf of the Company in his 
capacity as chairman of the Company, 
especially when it is admitted by the Society 
itself that those amounts were advanced to 
the Oompany or actually expended on 
matters connected with the Company? To us 
it appears that to this question the answer 
cannot but be in the negative. In the letter 
Ex. P-6 which the defendant addressed to 
the ‘attorney of the Society asking for an 
advance of Rs. 4,000 to the Company, no 
reference was made to the contraet of 
guarantee now relied upon by the society 
nor had that contract been confirmed till 
then by the Society. Similarly in the 
receipt, Ex. P-7, all that was stated by the 
defendant was that the amount of 
Rs. 17,440-12-9 only was to be paid to the 
Delhi Oloth and General Mills Oo., Ltd, in 
terms of the deed of transfer, dated Febru- 
ary 11,1934. No attempt has been made 
on the record to explain what the sig- 
nificance of these words is, what deed of 
transfer is referred to here and why this 
money was to be paid to the Delhi Cloth 
and General Mills Co, Ltd. All that has 
been said in this connection in para. 7 of 
the plaint is that various sums of money 
aggregating Rs. 17,908-499 were expended 
on ‘securing of the lease of the factory 
site’. It is obvious that the defendant 
had not pledged his own security in 
receiving either of those sums. The defen- 
dant was admitted Chairman of the Com- 
pany and all sums paid to the Company 
were to be received by him as such. No 
significance attaches therefore to these 
receipts and the defendant cannot be held 
personally liable for the amounts thus 
received, 

Moreover, the Society by inserting condi 
tion, No. 8 in reply to the offer of the 
defendant which contained only 7 condi 
tions had definitely made a counter-offer 
which amounted to a rejection of the defen- 
dant's offer: see Nihal Chand v. Amar Nath 
(1) and Hyde v, Wrench (2). Unless 
therefore it was proved that that condition 
was accepted by the defendant or that the 
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events envisaged in that paragraph had 
materialized before payments were made, 
it cannot be said thut the moneys advanced 
by the Society were advanced on the basis 
of the contract of guaruntee into which 
the defendant had entered with tke Society. 
For the sums advanced to the company, 
the Society would, in all justification, have 
obtained a decree against the Company but 
not having impleaded the Company as a 
defendant in this action, their suit brought 
against the present defendant alone must 
fail, as he could be made liable only on the 


alleged contract of guarantee and that 


contract the Socity has hopelessly failed 
to establish. On these grounds we allow 
the appeal, set aside the decree of the 
Court below and dismiss the plaintiff's suit 
with costs throughout. 


D. Appeal allowed. 


minnie 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 80of 1935 
Bennet, Ac. C. J. AND Verma, J, 

-July 29, 1938 
Firma Haji FAIZULLAH EBAD 
ULLAH—Ptaintive—ApPaLiant 
versus 
BADRUZZAMAN AND oTarks— 
DEFENDANTS — RESPONDENTS 

Easements Act (V of 1882), s. 15—Person using 
Jor 12 years land in front of his house for busi- 
ness—After his death his sons stopping business and 
discontinuing use of land—Such state of affairs 
lasting for B years when house sold to plaintif-— 
Plaintiff starting new business of same type and 
using same land for about 12 years—Held there 


being discontinuance, no easement by 20 years’ user 


could be acquired. 

In cases where enjoyment as of right is neces- 
sary, a cessation of user which excludes an infer- 
ence of actual enjoyment as of right for the full 
statutory period will be fatul at whatsoever postion 
of the period the cessation occurs. “ Discontinu- 
ance” means such a voluntary discontinuance of 
the user of the easement as prevents the statutory 
right being acquired. Janhavi Chowdhurani v. 
Bindu Bashini Chowdhurani (1), Mewa Sao vy, 
Nasiruddin (2) and Sham Churn Auddy v. Tariney 
Churn Banerjee (3), relied on, [p. 27, col. 2.] 

The father of the plaintiff's vendors was carrying 
on a certain business in his own house. He used 
the land in front of it for his business for over 
12 to 15 years. After his death his sons stopped 
the business and discontinued the use of the land, 
6 years after such state of affairs they sold the 
house to the plaintifs who started the new business 
of the same type in that house and began the 
use of the land again for similar purposes. This 
had gone on for about 12 years : 

Held, that the plaintiff's vendors had clearly dis- 
continued tho enjoyment of the right which their 
father hfd eommenced and that the plaintif could 
not be said to have acquired easement. Ratanial 
Bholaram v. Gulam Husen Abdulali (4), Jogesh 

e 


~ 


26 


Chandra Roy v. Sachchhandra (5) and Carr v. 
Foster (6), distinguished. [p. 28, col. 2.] 
JL. P. A. against the decision of Mr. Justice 
Thom, in 8. A. No. 952 of 1932, dated 
September 13, 1935. 
Mr. Mukhtar Ahmad, for the Appellant. 
Mr. S. M. Hussain, for the Respondents. 


Verma, J.—This is an appeal by the 
plaintif firm Haji Faiznllah Ebadullah and 
arises out of a suit for demolition of certain 
constructions put up by the defendants first 
party, namely Badruzzaman and Mubam- 
mad Ayub,on a_ piece of land in village 
Kopaganj which the plaintiff described in 
the plaint as his sehan darwaza (court- 
yard), and fora perpetual injunction to 
those defendants resiraining them from 
doing in- future any act which may create 
any difficulty inthe use of the courtyard by 
the plaintiff or which may bring about his 
dispossession. The allegations in the plaint 
are that the plaintiff is the owner of a house 
facing south, that in front of that house 
there is a chabutra and beyond that cha- 
butra there is open land extending up 
to the public road, that this open land has 
been in possession of the plaintiff and its 
predecessors as the open space in front of 
their door (sehan darwaza), that in that 
house the business of commission agency 
and selling grain and sugar, etc., has been 
carried on fora long time, that the open 
land in front of the house has been used for 
the purposes of that business for a long 
time, and loaded carts bringing merchandise 
to the plaintiff's shop are unloaded on that 
land and goods are weighed and stored on 
it. It was further stated that by reason of 
that land remaining open, the chabutra 
and varandah of the plaintiff's house receiv- 
ed sufficient light and air, and that the 
plaintiff's customers stayed on the land 
and “that, therefore, the land, “besides its 
being in usefrom of old is very necessary 
for the plaintiff for carrying on the come 
mission agency business”. It was alleged 
that a day before the plaint was filed, the 
defendants, Badruzzaman and Muhammad 
Ayub, had started digging the foundations 
ofa new building, and that this was an 
interference with the rights of the plaintiff. 
The defendants in their written statement, 
besides taking other pleas, also pleaded 
that the plaintif had not distinctly 
shown in the plaint what right it had to.the 
land in question. It was further alleged 
that the plaintiff's house formerly belonged 
to Ramsundar and others, Kurmis, that 
. the plaintiff had purchased it in February 
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1916, and had subsequently built it anew. 
It was also pleaded that Rani Dhan Dei 
Kunwar was the zamindar of the entire 
Qasba Kopeganj, that the defendants on 
payment of nazrana obtained the entire 
open land together with the trees from 
her and were putting up the constructions 
in suit with her permission. Subsequently 
the plaintiff amended the plaint by im- 
pleading Rani Dhan Dei Kunwar as de- 
fendant second party and by adding the 
following passage to para. 4 of its plaint: 

“The plaintiffs’ rights are not such as may be 
liable to be interfered with by defendant second party. 
or onthe ground of her permission, by defendant 
first party or as may authorize the latter (de- 
fendants first party and second parties) to do 
any such act onthe land in dispute ag might affect 
the rights of the plaintif and his previous use 
or as might deprive the plaintiff of its possession 
of any portion of the land in suit,” 

The trial Court framed three issues, the 
first two being : 

“1, Whether plaintiff_has been in possession of 
the land in suit as his sehan and did the plaintiff 
and his predecessor carry on their business on this 
land? and, 

2 Whether the constructions in suit affect the 
business of the plaintiffin any way?" 

The third was the general issue as to 
whether the plaintiff was entitled to. an 
relief. It will be noticed that the plainti 
never alleged the acquisition of any ease- 
ment in his pleadings, nor was the question 
clearly raised by the issues framedin the 
case. The learned Munsif took up Issues 
Nos. 1 and 2 together and inthe course 
of his findings on these two issues he speaks 
of “dominant heritage” and “subservient 


heritage”. He also speaks of “disconti- 
nuous essement™, It appears that in the 
course of the trial arguments were 


advanced to the effect that the right claim- 
ed by the plaintiff was an easement. The 
learned Munsif decreed the suit. The de- 
fendants, Badruzzamen and Muhammad 
Ayub, appealed to the lower Appellate 
Court but their appeal was dismissed. 
They filed a second appeal in this Oourt 
and it came up for hearing before a 
learned Single Judge. The point that 
was argued before the learned Single 
Judge waes that it being admilted by the 
plaintif and the witnesses produced on 
behalf of the plaintiff that there was a 
cessation of the user of the land between 
the closing down of the business which the 
plaintiff's vendors were carrying on and 
the re-starting of a business by the plain- 
tiff after it had purchased the building 
from Ramsundar Das, etc., the plaintiff had 
not inlaw acquired the right of easenient 
claimed. The learned Single Judge remifted 


1938 


the following two issues to the lower Appel- 
late, Court for finding : 

“f. Had the plaintiff's predecessor-in-title (the 
father of the vendor) acquired a right of easement 
in respect of the open space in dispute by 20 years’ 
uninterrupted user of the same? ~ 

9. Upon the death of the vendor's father was 
the. business and the user of the land in connection 
therewith discontinued by the vendor, and if so, for 
how long ?” 

The finding of the lower Appellate Court 
on Issue No. 1 was that the plaintiff had 
failed to prove that the father of the vendor 
had acquired a right of easement in respect 
of the open space in dispute by 20 years’ 
uninterrupted user, and on Issue No. 2 it was 
found that uron the death of the father the 
vendor ceased to use the land for a period 
of six years. The finding was in these 
words: À i 
“It follows, therefore, that on the death of his father, 
the vendor was not in possession of the land and this 
was for a periodof about 6 years.” 

-On the receipt of these findings, the con- 
tention put forward on behalf of the plain- 
tiff before the learned Single Judge was 
that in spite of these findings the plaintiff 
was entitled to succeed. It was urged that 
it being admitted that the vendor's father 
did make use of the land in dispute for a 
period-of 12 to 15 years, and that it being 
further admitted that under its purchase 
the plaintiff firm has made similar use of 
the land for a period of about 12 sears, the 
right of easement claimed must be taken 
to have been established by 20 years’ user. 
It was contended that the failure of the 
vendor to continue to use the land in dis- 
pute after the death of his father would 
not have the effect of terminating the 
running of the prescriptive period. The 
argument was based on Expl. 2 of s. 15, 
Easements Act, and it was argued that no 
interruption by reason of an obstruction 
by the act of some person other than the 
claimant being pleaded, the plaintiff's pre- 
decessor in-title and the plaintiff must be 
taken to have acquired the right of ease- 
ment claimed by 20 years’ continuous user. 
The learned Single Judge has repelled this 
contention and bas held that the case before 
him was not one in which any question of 
‘interruption’ arose, but that it was a case 
in which the plaintiff and its predecessor- 
in-title had ceased to enjoy the easement 
fora pericd of 6 years in circumstances 
which clearly showed that the enjoyment 
of the easement had been discontinued. 
The learned Single Judge relied on the cases 
is Janhavi Chowdhurant v. Bindu Bashini 
Chowdhurani (1) and Mena Sao v. Nasirud- 
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din, 49 Ind. Cas. 752 (2). He has also 
quoted a passage from Halsbury'’s Law 
of England (1910 Edition) Vol. 11, p, 272, 
para. 542: 

“In cases where enjoyment as of right is necessary, 
a cessation of user which excludes an inference of 
actual enjoyment as of right for the full statutory 
period will be fatal at whatsoever portion of the period 
the cessation occurs.” 

In the result the learned Judge allowed 
the appeal of the defendants and dismissed 
the suit of the plaintiff. The learned Coun- 
sel for the plaintiff-appellant has advanced 
before us the same argument which had 
been advanced before the learned Single 
Judge. It has been contended that there is 
no question of “abandonment” in this case 
because there can be an abandonment 
only of aright of easement which has heen 
actually acquired by 20 years’ uninterrupt- 
ed user. We consider that this argument 
really is irrelevant because the learned 
Single Judge has not held that there was 
an abandonment of a right of easement 
which had been acquired. What he has 
held js that the father of the plaintiff's 
vendors had exercised the right which is 
put forward for a period of 12 to 15 years 
only up to the time of his death and that 
the vendors discontinued that enjoyment 
in circumstances which clearly showed an 
intention to cease to enjoy the right. We 
may gay at once that we are in complete 
agreement with the view taken by the 
learned Single Judge. The case in Sham 
Churn Auddy v. Tariney Churn Banerjee 
(3), has been cited at the Bar. The terms 
“abandonment” and “discontinuance” have 
been clearly explained at pp. 429 and 430* 
of the report by the learned Chief Justice. 
As is explained there, “discontinuance” 
means such a voluntary discontinuance of 
the user of the easement as prevents the 
statutory right being acquired. The find- 
ings in the case before us establish these 
facts. The father of the plaintiff's vendors 
had a business which he was carrying on 
in a building which he owned. The land in 
question is situated close to that building 
and having found it convenient to utilize 
it for various purpoees in connection with 
his business he used it for a period of 12 
to 15 years. He then died and his sons 
stopped the business altogether and dis- 
continued the use of the land in question. 
This state of affairs lasted for a period of 
6 years. The building was the sold to 
the present plaintiff and after purchasing it 


(2) 49 Ind. Qas, 752; AIR 1919 Pat, 185, 
(3) 10 429225 W R 228. 
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the plaintiff started a new business of the 
same typein that building and began to 
use the land again for similar purpose. This 
had gone on for aperiod of about 12 years 
before the suit giving rise to this appeal 
wasinstituted. It is clear in our opinion 
that the cessation or the discontinuance of 
the user in this case was very different from 
the mere non-user for a timeof an ease» 
ment,‘as for instance, where the owner of a 
house does not use a way to it fora short 
time because the house is unoccupied dur- 
ing that time, or where a farmer does not 
exercise a right of pasture because he 
happens to have no pasturable cattle for a 
time, or because by reason of drought or 
some other cause, the herbage is scanty or 
un wholesome. 

Tbe learned Counsel for the appellant 
has cited the case in Ratanlal Bholaram v. 
Ghulum Husen Abdulali (4). That was a 
case in which a building the owner of 
which was in the course of acquiring a right 
of easement by prescription, was burnt 
down and he began immediately to rebuild 
it and placed the windows exactly in the 
same position as before. It was held that 
if there had been any delay in re-building, 
then it might be evidence of an intention 
not to resume the user, but that there hav- 
ing been no such delay in that case, the 
owner of the building could be regarded 
əs enjoying the access and use of light and 
air continuously and would be entitled to 
protection after 20 years from the first 
building. . The facts of that case are clearly 
very different from those of the case before 
us. There the building, in connection with 
which the easement of light and air was 
being acquired, had been destroyed by fire. 
It could not, therefore, be said that the 
owner of the building had done anything 
from which an intention to discontinue the 
enjoyment of the easement which was in 
the course of acquisition could be inferred. 
In the case before us the business in con- 
nection with which the right claimed was 
in the course of acquisition was closed 
down by the plaintiff's vendors and the 
land was not used at all for a period of 
6 years. 

The next case cited by the learned Coun- 
sel is the casein Jogesh Chandra Roy v. 
Sachchhandra (5). That was a case in 
which aright of way wasin question. The 
findings of the lower Appellate Court were 


(4) 46 B 448; 67 Ind. Oas. 250; A IR 1922 Bom. 
3; 24 Bom. L R 83 `~. 
282; 155 Ind, Oke, 833; 60 O 


83. 
(5) A I.R 1935. Oal 
LJ 412; 7 R O 633, 
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that the plaintiff had acquired the easement 
of the right of way by more than 20 years’ 
user before 1900, that in 1900 the son of 
plaintiff No. 1 died and the plaintiff had 
since then been living sometimes in her 
daughter's house and sometimes in her own, 
that the house of the plaintiff had never 
been abandoned and that it was not a fact 
that the plaintiffs ceased to live in their 
house for 6 or 7 years. On these 
findings of fact the question which arises 
before us did not arise in that case and the 
learned Judge merely explained the law 
and decided the case on the finding record- 
ed by the lower Appellate Court. That case 
has no bearing to the facts of the case before 
us. The learned Counsel has also cited the 
case in Carrv. Foster (6), which is also to 
be found in 61R, R., 321. (6). The ques- 
tion that arose in that case really depended 
on the interpretation of a particular statute. 
It was held in that case that were a eom- 
moner had ceased to use the common during 
two years of the 30 (the period required for 
acquiring the right), having no common- 
able cattle atthe time, but had used it 
before and after,a jury were justified in 
finding a continued enjoyment of the right 
during 30 years, It was further held that 
if proof be given ofa right enjoyed at the 
time of action brought, and 30 years before, 
but disused during any part of the inter- ` 
mediate time, it is always a question for the 
jury whether, at that time, the right had 
ceased or was still substantially enjoyed, 
and that the inference to be drawn from 
the facts proved on this point was not a 
“presumption” within s. 6 of that Statute. 

As we haveexplained above, a case where 
a. farmer desists for a time from exercising 
a right of pasture because he happens to 
have no pasturable cattle is a very differ- 
ent case from one in which the business in 
connection with which the lind is alleged 
to have been used is closed fora period of 
6 years and then the building is sold and 
the purchaser starts a new business of his 
own and begins to use the land again. 
The findings of fact in the case before us 
are clear and we consider that the learned 
Single Judge was perfectly correct in hold- 
ing on these findings that the plaintiff's 
vendors had clearly discontinued the enjoy- 
ment ofthe right which their father had 
commenced. For the reasons given above, 
we hold that there is no force in this appeal 
aod we dismiss it with cosés. 

D. Appeal dismissed. 

(6) (1842) 3 Q B 581;2 G & D 753; 11 LJ Q B 284; 
6 Jur. 837; 861 R R 321, ‘ . 


1936 


NAGPUR HIGH COURT 
- Civil Revision- No. 112 of 1937 
December 1, 1937 
Niyoar, J. . 
RAMDHAR—DEFENDANT—APPLIOAN 
versus 
SANTADHAR AND OTAERS—-PLAINTIFFS 
G —OPPOSITE PARTY 
Civil Procedure Code (Act V of 19084, 0. XXIII, 


r..3, Sch. II, Para. 20—Parties referring dispute . 


to.arbitrators without intervention of Court—Court, 
if can refuse to accept award—One of arbitrators, 
aiat on all sittings — Whether affects validity of 
award, 

Power given by para. 20 of Sch. If of the Oivil Pro- 
cedure Code cannot override the general power given 
to parties under O. XXIII, r. 3, Civil Procedure Oode, 
to adjust their disputes by 8 lawful compromise at 
any time after suit, The award is not entertained 
as an award but as an agreement between the parties 
disposing of their dispute and it is this agreement 
which the Court has power onder O. XXII, 


r. 3, to record and pass a decree in terms thereof, 


In principle there is no difference between an 
agreement of the parties and an award by arbitra- 
tors who are appointed by the parties them- 
selves to settle their dispute, because in either case 
the partiesare bound by their own agreement, An 
award, therefore, assumes the character of an agree- 
ment as soon as it is ‘delivered whether the parties 
accept it or not. The Oourt cannot, therefore, refuse 
to accept the award for the reason thatthe parties 
had submitted their differences to a set of arbitrators 
without the intervention of the Court. Namdar Khan 
v. Nanhoo (2), followed. Amar Chand Chamaria v. 
Banwari Lall Rakshit (1), dissented from. 
-[Case-law referred to.] ` 
_if one of the arbitrators was not present at all the 

sittings, that. would affect the validity of the award. 
Nand Ram v. Fakir Chand (10) and Thammiraju v. 
Bapiraju, (11), relied on. ` 

C. R. App. for revision of the order of the 
Court of the Small: Causes, Mandla, dated 
crag 5, 1936, in 8. O. Case No. 108 of 
1936. 

Mr. K. K. Gandhe, for the Applicant. 

Mr. S. B. Gokhale, for the Opposite party. 


Order.—The non applicants filed two 
suits in different Courte. The parties 
aeked for adjournment of the suits to 
enable them to compromise out of Court. 
Some time later the defendant intimated 
to the Judge.of the Small Cause Court at 
Mandla where one of the two suits was 
Pending that the disputes between the 


parties had been submitted to arbitrators: 


and that they had delivered their award. 
On the strength of the award he prayed 
for the dismissal of the suit as having 
been compromised out of Court. It may 
at: the outset: be remarked that the prayer 
for dismissal of the suit was not proper, 
It-ought to have béen that a decree in 
terms of the award should be passed, 
but_this. point is not material at this stage. 
The award was not accepted by the lower 
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Court for the feasén that the parties has 
submitted their differences to a set of 
arbitrators without the intervention of the 
Court. In taking this view the lower Court’ 
followed Amar Chand Chamaria v. Ban- 
vari Lall Rakshit (1). It has, however, 
overlooked the rulings of the late Court 
of the Judicial Commissioner, Nagpur, re- 
ported in Namdar Khan v. MNanhoo (2) 
and Naraindas v. Kalyanji (3) which are 
binding authorities on all Subordinate 
Courts cf this Province. In these cases it 
was held that the power given by para. 20 
of Sch. If of the Civil Procedure Oode, 
cannot override the general powar given 
to parties under O. XXIII, r 3, Civil Pro- 
cedure Code, to adjust their disputes by 
4 lawful compromise at any time after suit. 
The award is not entertained as an award 
but as an agreement between the parties 
disposing of their disputes and it is this 
agreement which the Ovourt has power 
under O. XXIII, r.3, to record and pass 
a decree in terms thereof. The view taken 
in the Nagpur cases cited above is sup- 
ported by the rulings of almost every High 
Court in India except the Oalcutta High 
Court as will appear from Chanbasapa v.. 
Basalingayya (4), Basaoo v Jagannath (5), 
Laljee v. Serang v. Chander Bhan Shukul 
(6), Gajendra Singh v. Durga Kunwar (7) 
and Dorayya v. Venkanna (8). The weight 
of authorities is decidedly against the view 
taken in Amar Chand Chamaria v. Ban- 
wari Lall Rakshit (l) My own view is 
in accord with that enunciated in the two . 
Nagpur cases cited above. In principle 
there is no difference between an agree- 
ment of the parties and an award by 
arbitrators who are appointed by the parties 
themselves to settle their dispute, because 
in either case the parties are bound by 
their own agreement. An award, therefore, 
assumes the character of an agreement 
as soon as it is delivered whether the 
parties acceptit or not, In Saiyid Mehdi 
Ali Khan v. Chaudhuri Ghanshiam Singh - 


(1) 490 608; 69 Ind. Cas, 808; A I R 1922 Oal, 


404. 
(2) 23 N L R 100; 95 Ind. Oas. 89,9 N LJ97;A IR 
1926 Nag. 405. 
®© 24 N L R 55; 107 Ind. Oas. 525; A I R 1928 Nag 
173, 


(4) $1 B 908; 105 Ind, Cas. 516; 29 Bom, L R 1254; 
A I R 1927 Bom. 565. ; 

(5) 6 Luck 591; 131 Ind, Cas. 443; 8:0 W NÑ 71; Al 
1931 Oudh 127; Ind. Rul (1931) Oudh 203, 

(6) 9 R 39; 181 Ind. Oas. 57; AI R 1981 Rang. 58; 
Ind, Rul. (1931) Rang. 121. 

(7) 47 A 637; 88 Ind. Oas. 768;23 ALJ 561; A IR, 
1925 AIL 503, . 

(8) AIR 1925 Mad..50; 76 Ind.Oes, 502, « 
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(9) their Lordships of the Privy Council 
also admitted an award in circumstances 
similar to those of the present case as an 
agreement under O. XXIII, r. 3. This dis- 
poses of this revision petition. 

The learned Counsel for the non-appli- 
cants has brought to my notice certain 
recitals in the award which indicate that 
one ofthe arbitrators was not present at 
all the sittings. If that is so, that would 
affect the validity of the award in view 
of the cases; Nand Ram v. Fakir Chand 
(10)and Thammiraju v. Bapiraju (11). 
This Court, however, cannot deal with the 
point in a summary wey before further 
facts are elicited by a formal enquiry into 
he nature ofthe procedure followed by 
the arbitrators while discharging the duty 
allotted to them by the parties. The lower 
Court will have to enquire into the pro- 
cedure followed by the arbitrators to see 
if any of the arbitrators did not take part 
in the proceedings throughout. 

This case willnow go back to the lower 
Oourt for investigation of the issue as to 
the validity of the award. It will be 
open to the parties to offer pleadings and 
produce such evidence as they think neces- 
Bar . 

Both parties have incurred costs in this 
proceeding. I direct that the costs of these 
proceedings will abide the event. Pleader's 
fees Rs, 10. 

D. Case remanded. 

(9) 58 M LJ 345; J04 Ind. Oas. 375; A I R 1927 PO 


204: 460 L J 209;4 O W N 837; (1927) M W N 723; 
29 Bom. LR 1376; 39M L T 300; 320 WN 93 


(PO. 
(10) 7 A 523; A W N1885, 139. 
(11) 12M 113. 


RANGOON HIGH COURT 
Ojvil Miscellaneous Appeal No. 46 of 1937 
March 17, 1938 
Ropuets, O. J. AND DUNK ay, J. 
DAW OO AND aNoTHER—APPELLANTS 
versus 

U BA THAUNG AND ANOTHER— RESPONDENTS 

Receiver—Commission and allowances—Appoint- 
ment by Court—He is entitled to ordinary commis- 
sion andallowance and also to lien on estate— 
Even after discharge he is entitled to lien—Civil 
Procedure Code (Act V of 1908),0. XLII, r. 2— 
Rules framed by Rangoon High Court, rr. 204, 205— 
Receiver should consider under what head fees are 
to be charged—Court may without exceeding maxi- 
mum under rules, direct such remuneration at rate 
as may be thought fit. 2 

Where a Receiver or manager is appointed by 
the Court ina suit properly constituted, such 
manager is to be considered as appointed on be- 
half of all persons interested in the property, and 
he is entitled to his grdinary commission and 
allowance, and also to a lien on the estate as against 
all,poxsons interested in it fer the balance, what- 

b š 


+ . 


DAW o0 v. U BA THAUNG (RANG) 


17810 


ever it may be, that shall be found to be due to 
him on taking his accounts. A Receiver, thoagh 
discharged by the dismissal of the suit in which fe 
was appointed, is entitled to a lien on the estate 
for all his just claims and allowances. Bertrand v. 
Davies (1), Premlall Mullick v. Sumbhoonath Roy 
(2) and Boehm v. Goodall (3), relied on. 

The Official Receiver, in making his lists, should 
consider under what head the fees are to be charg- 
ed and charged at the rate specified in the sub- 
section, The Court may then, in the circumstances 
of any particular case, review such remuneration; 
and whilst not exceeding the maximum laid down, 
may direct such remuneration at any less rate ‘as’ 
may be thought fit. | . 

O. Mise. A. against an order of the High 
Court, dated June 21, 1937. 

Mr. U E Maung, for the Appellants. ` 

Messrs. R. Clark and U Tun Byu, Govern- 
ment-Advocate, for the Respondents, 

Roberts, C.J.—This is an appeal from 
an order of Ba U. J., dated June 21 of last 
year, relating to the accounts filed by the 
Official Receiver, who had been made 
Receiver in charge of the estate of Da y Su- 
by an order of June 10, 1936. The objection: 
which was raised to the accounts filed by 
the Receiver was that he was not entitled 
to claim payment of the remuneration and 
the expenses due to him out of the estate. 
We are satisfied that the general proposition . 
of law, which has been laid down as far, 
back asthe case in Bertrand v. Davies (1), 
at p. 435*, is, as was then stated by Sir John 
Romilly, the Master of the Rolls, as follows : 

“Where a Receiver or manager is appointed by, 
the Gourt -in a suit properly constituted, such 
manager is to be considered as appointed on ‘behalf: 
of all persons interested in the property, and he is. 
entitled to his ordinary commission and allowance, 
and also to a lien on the estate as against all per- 
sons interested in it for the balance, whatever it - 
maybe, that shall be found to be due to him on’ 
taking bis accounts.” . ; 

The proposition of law thus enunciated 
was followed in Premlall Mullick v. Sum- 
bhoonath Hoy (2), at p.973f. Sale, L. J. 
quoted the case to which Ihave just refer- 
red and said : i A. 

“A Receiver, though discharged by the dismissal 
of the suit in which he was appointed, is entitled - 
to alienon the estate for all his just claims and 
allowances.” i 

The case in Boehm v. Goodall (3), supports 
the same view, Accordingly, Lam of opi- 
nion that the Receiver's primary right here , 
is to be paid out of the estate. It is not 
necessary for us to indicate whether there 
are any rights subsisting against other 

(1) (1862) 31 Beav. 429; 32 L J Oh, 41; 9 Jur. (Nn 8). 
34; 7LT 372% 11 WR 48; 135R R 504; 54 ER 
1204. 2 ; 

(2) 22 O 960. 

(3) \1911) 1 Oh. 155; 80 L J Oh. 86; 103 LT 717; 
55 SJ 108; 27T L R106. 

*Page of (1862) 31 Beav.—tEd.] ° 

+Page of 22 O.—[ fid] 
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parties by reason of any application for the 
appointment of a Receiver. The next ques- 
tion we have to determine is whether in 
the circumstances the sums charged by the 
Receiver were reasonable and, if not, what 
ought to be done. The rules which govern 
this matter are rr. 204 and 205 of the Rules 
of this Court; and r. 204 runs : f 

“A Receiver shall be allowed such remuneration 
as the Court or Judge shall, subject to the rate pres- 
cribed by the next following rule, direct, and in 
special cases may also be allowed the necessary 
expenses of management." 

Rule 205, says : i 

“The rate of remanerstion of a Receiver shall in no 

‘ oase exceed the amount specified in the scale of fees 

given below: 
and then R 

“The fees chargeable by the Official Receiver or 
Receiver other than the Official Receiver shall be 
those laid down in the following scale :” 


A scale is then added, which, in my 
opinion, gives the maximum rate of remuner+ 
ation : and in deciding what is reasonable, 
the Court must in no case exceed the 
amount specified in that seale. The rule 

says: “The fees chargeable shall be those 
laid down in the following scales :” This 
means that the Official Receiver, in making 
his lists, should consider under what head 
the fees are to be charged and charged at 
the rate specified in the sub section. The 
Court may then, in the circumstances of 
any particular case, review such remuner- 
ation, and whilst not exceeding the 
maximum laid down, may direct such re- 
muneration at any less rate as may be 
thought fit. With regard to the claim made 
here, the total remuneration claimed was 
Rs. 9,708 and. costs: and the Receiver was 
in charge of the property only until 
December 3, 1936. The total amount, 
therefore, would be very large if these 
individual payments were to be held 
justified. 

lam of opinion that the first item which is 
5 per cent. commission on Rs. 1,63,049 odd, 
being the daily receipts of the New Light 
of Burma as per statement ‘A’ attached, 
is not justified. The circumstances were 
these : the daily receipts of the “New Light 
of Burma” were paid over to the Receiver and 
it is true that he was obliged to appoint some 
one to be the manager of the business, and the 
Manager, Maung Tin, had his expenses paid, 
and his remuneration paid, out of the estate. 
In thess circumstances, he did the lion's 
share of the work, amd jt does not appear 
that the Official Receiver, in respect of these 
matters, did anything more than taking 
charga of the moneys which would come 
under the second sub-head and entitled him 
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. + See 
prima facie to a commission of One per 
cent. only. Where 5 ‘per cent. is charge- 


able, it is chargeable because certain work, 


has been entailed in recovering moneys 
due, or the proceeds of a sale of the pro- 
perty. And the Court will take into account 
the circumstances of each particular cdse 
in deciding whether a sum so claimed falls 
more properly under sub-head (1) or sub- 
head (2) of r. 205 (b) In this case Lam 
of opinion that the 5 per cent. commission 
charged on Rs. 1,63,049 odd ought to be 
1 per cent. 

With regard to the 5 per cent. commis- 
sion on Rs. 705, rent for No. 58, Churchill 
Road, Iam of opinion that that should 
stand. 5 per cent. commission has also been 
charged on Rs. 218-50 being the amount 
paid for the use of a motor car: and it 
appears that Maung Tin’s salary was sub- 
ject to deductions forthe use of one of the 
motor cars belonging to the estate in and 
about the business. But I cannot think that 
commission should be paid on this, or that 
the amount falls into the category of rent, 
or that there is any proof that what was 
done in relation to the motor car was of 
value to the estate : it may only have been 
sufficient to cover depreciation. This 
item must, therefore, be excluded. With 
regard to the other items, they are allowed, 
with the exception of the 1 per cent. com- 
mission on the Rs. 15,000, being the value 
of the gosdwill of the New Light of 
Burma, an item which was expressly 
excluded by my learned brother Ba U in the 
trial Court. The effect of this appellate 
order will be that the amount to which the 
Official Receiver is entitled is Rs. 3,175-9-0, 
and he must pay back the difference be- 
tween this sum and what he has already 
received by way of commission to the 
appellants. The order of the learned trial 
Judge will be varied accordingly. No order 
as to costs. 4 

Dunkley, J.—I agree, 


8. Order varied, 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Oivil Revision No. 133 of 1938 
August 12, 1938 
Aumonp, J. O. 
ZAMIN SHAH MIR AHMAD—Perrriongr 
X versus ° 
MUKAMIL SHAH AND ANOTHER— 
RESPONDENTS 
Provincii, Small Cause Courts Act (IX of 1887), 
Sch, II, Art, 283—Allegation in plaint and not position 
of defendant determines jurisiliction. . 
The question of ques iction ‘depends entfrely on 
the allegations made in the plaint and not upon tae 
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position of the defendant; it is not material as to 
whether the defendant is a rival claimant to the estate 
or merely a person in wrongful possession of the estate. 
Itis the nature of the suit and not the position of 
‘the defendant which must govern the question, 
and where the suit is one for the share of the pro- 
perty of the deceased who died intestate, it is 
not triable by the Small Oause Judge. Samu 
Asari v. Anancht. Ammal (4), Rethineswami Thevar 
v. Nataraja Thevar (6) and Prianath Sardar v. 
Mohendra Nath (7), relied on. Khursed Rustomji 
Kolah v. Pestonji Cowasji (1), Chedi.v, Gulabo (2), 
Tika Shahu v, Chirkat Shahu (3) and Ma Pu y. Ma 
Su (4), referred to. a 

Ohaudhri Jai Krishan, for the Petitioner. 

Mehta Ramji Das, R. B., for the Res- 
pondents. 

Order.— This is an applicktion for revi- 
sion of the decree of the Small Cause Court, 
Mardan, whereby he granted to the plain- 
tif Mukamilshah a decree for Rs. 77-80 
against defendant No. 1, Zaminshah. De- 
fendant No. 1 applies that the decree be 
set aside on the ground that the case 
was excluded from the cognizance of the 
Small Gause Court by Art. 28, Provincial 
Small-Cause Courts Act, That Article reads 
as under: 

“A suit fora legacy or forthe whole or a share of 
a residue be Seed by a testator or for the whole 
or a share of the property of an intestate.” 

The plaint in the present case was to the 
following effect: That 3} months ago Muza- 
milshah, the brother of the plaintiff, had 
died leaving a widow, a step-mother and a 
consanguine brother, that when the decea- 
sed's clothes were taken off in order to have 
his body washed before burial, 5 sovereigns 
were found tied upin the deceased's trou- 
sers string: that the plaintif made over the 
coins for safe custody to his uncle defen- 
dant No, 1 who was present at the time, that 
the plaintiff asthe heir of the deceased was 
entitled to th of the estate and that defen- 
dant No. 1 refused to hand back his share of 
the coins recovered from the body of the 
deceased. Learned Counsel for the respon: 
dents has relied on the following cases in 
support of the fact that the case was cogni- 
zable by a Small Oause Court. Khursedji 
Rustomji Kolah v. Pestonji Cowasji (1). 
That was a suit by an executor. The 
defendant set up in defence a gift by the 
testator to him and it was found that there 
had been an incomplete gift. Chedi v. 
Gulabo (2): This is a case of 1905 in which 
it was held in effect that Art. 28 apphed 
only to rival claimants to the estate. Tika 
Shahu v. Chirkat Shahu, 27 Ind. Oas. 773 
(3) a judgment of the Calcutta High Court. 


(1) 12 B 573. ‘ 
(2) 27 A 622;2 A L J 388; A W N 1905,434. 


< (8) 27 Ind, Gas. 173; A Į R 1915 Oal 740; 19 0 WN 
614 | . 
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In that it was held that Art. 28 only referred 
to cases between rival claimants to -the 
estate or to suits against persons adminis- 
tering the estate. Chedi v. Gulabo (2) 
was cited with approval in that case. 
Ma Pu v. Ma Su, 37 Ind. Oas. 75 (4) a 
judgment of the Chief Oourt of Lower 
Burma. The suit in that case was by an 
executor and the question of the jurisdiction - 
of the Small Cause Court was not disputed 
by Counsel who appeared in the case. 

As against these rulings, learned Counsel, 
for the petitioner cites Samu Asari v. 
Ananchi Ammal. (5), Rethinaswami Thevar 
v. Nataraja Thevar (6) and Prianath 
Sardar v. Mohendra Nath \7). In the firat- 
of these Madras cases the matter was dis- 
cussed in detail and it was held that the 
question of jurisdiction depanded entirely: 
on the allegations made in the plaint and 
ib was immaterial whether the defendant 
was arival claimant tothe estate or merely 
a wrong-doer. It specifically dissented’ 
from the view given in Chedi v. Gulabo’ 
(2). Rethinaswami Thevar v. Nataraja’ 
Thevar (6) approved of the principle laid 
down in the earlier Madras case and in 
Prianath Sardar v. Mohendra Nath (7) 
the same view was taken but no reference’ 
was made to the earlier ruling, Tika Shahu 
v. Chirkat Shahu, 27 Ind. Cas. 773 (3), 
which was a decision of two Judges, where- 
as the later case was a decision of a single’ 
Judge. 

In my opinion this case is clearly exclud-" 
ed:from the cognizance of the Small Cause“ . 
Courts. It does not appear to me to bé 
material as to whether the defendant is a’ 
rival claimant to the estate or’ merely a 
person in wrongful possession of the estate, 
It is the nature of the suit and not the’ 
position of the defendant which must 
govern the question, and the suit is clearly © 
one for a share of the property of a person ' 
who died intestate. For these reasons I 
accept this application and set aside the 
decree of the Small Cause Court Judge on 
the ground that the case was not cogni“ 
zable by him. The plaint will be returned | 
to the plaintiff for presentation in a Court | 
exercising jurisdiction. Costs in the trial 
Court and costs in this Court will abide 
the event. 

8. Application allowed. 


(4) 87 Ind. Oas. 75; AI R 1917 LB 61. 

(5) A I R 1926 Mad. 37; 91 Ind. Oas. 561; 49ML J` 
554; 22 L W 462. 

(6) A I R 1933 Mad. 346; 142 Ind, Cas, 613; Ind. Rul, 
(1933) Mad. 232- (1933) M W N 208. 

(7) AIR 1924 Oal, 536; 70 Ind, Oas. 316. s 
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_PATNA HIGH COURT 

Civil Appeal No, 400 of 1935 

November 12, 1937 
- Wort AND VaARMA, Jd. 
Shaikh TAHIR HUSSAIN—Prarntirr— 
APPELLANT 
Mi versus 
Syed BASIRUL HAQUE LND ofuzes— 

DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s 11— 
Prior mortgage suit—Another mortgagee who had 
prior as well subsequent mortgage made party only 
as puisne mortgagee—No decision as regards his 
prior mortgage—Subsequent suit by puisne mort- 
gagee onhis prior mortgage held not barred—Res 
judicata. : 

The plaintiff had a usufructuary mortgage of 
1910; he also had a simple mortgage of 1919. 
The defendants in the meantime had obtained a 
simple mortgage of the same property executed 
in- 1913, and in 1926 brought an action on 
that simple mortgage impleading the plaintiff 
asa pune mortgagee. No relief was claimed in 
that plaint against the plaintiff who was one 
of the defendants in that action, in his capacity 
as prior mortgagee under the usufructuary mortgage 
of 1910, although as defendant in that action the 
plaintiff mentioned in his written statement 
the prior mortgage of 1910. In that case the dec- 
Yee was passed without any reference to the prior 
mortgage as the Court thought it unnecessary to 
decide that matter. The property was sold and 


purchased by the present defendants, the then 
plaintifis. Subsequently in 1932 an action was 
‘brought by the plaintif against the defendants 


amongst others who were the plaintiffs in the 
former action claiming possession ofthe property. 
It was contended that the decree in the previous 
suif wasa barto the suiton the principle of res 
judicata: 

_ Held, that the suit was not barred by res 
judicata as in the previous 
tendant had sued tbe plaintiff not as a prior 
mortgages but only as a puisne mortgagee. 
Radna Awhun v, Khurshed Hossuin (1), applied, 
Syed Mahomed lbruhim Hossain Khan v. Ambika 
Persad Singh (2), distinguished, Brijmohan Singh v. 
Dukhon Singh (3), explained. 

O. A. trom 
the Sub-Judge, Monghyr, dated March Lo, 
1935. | 

Messrs. Khurshed Husnain and Ahmad 
Raza, for the Appellant. 

Messrs. 9. M. Mullick and A. C. Roy, 
for the Kespondents. 


Wort, J—This appeal raises a question 
as to priority of morigages and a question 
whether in the events which have hap- 
pened the action of the appellant who was 
the Plamtiff inthe Court below was barred 
by res judicata. ‘the facts are simple. 
The plamtifi-appellant had a usufructuary 
mortgage dated November 30, 1910; he 
also had,a simple mortgage of October 29, 
1919, The defendants-regpondents in the 
meantime had obtained simple mortgage 
of the same property executed on May 


Lido & 6 


‘purchased by the then plaintiffs. 


suit the de-- 


the appellate decree of - 
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12, 1913, and in 1926 brought an action 
on that simple mortgage impleading the 
present appellant, who, as I have already 
said, was the plaintiff in the action in the 
Court below, as a puisne mortgagee, and in 
the plaint (which my learned brother has 
read) claimed the relief which is usually 
claimed in an action of that kind calling 
upon the principal mortgagor and the pre- 
sent plaintiff-appellant to redeem if they 
thought so. It is quite clear that no relief 
was claimed in that plaint against the pre- 
sent plaintiff-appellant, who was one of the 
defendants in that action, in his capacity 
as prior mortgagee under the usufruc: 
tuary mortgage, dated November 30, 1910, 
although a3 defendant in that action the 
present plaintiff-appellant mentioned in his 
written statement the prior morigage of 
1910. In that case the decree was passed 
without any reference to the prior mort- 
gage but in the judgment this passage 
appears: 

“Defendants Nos, 1 and 6 of the sscond party (Ci, e. 
the present plaintifi-appellants) have prior as well 
as subsequent bonds, The matter requires no adjudi- 
cation, It is sufficient that the defendants have 
asserted their claim.” 

As I have said nothing was mentioned in 
the decree and the property was sold and 
Subse: 
quently in 1932 this action was brought by 
the plaintiff appellant against the defendants 
amongst others who were the plaintiffs in 
the former aclion claiming possession of 
the property. Olause (itz) of the relief 
claimed in the plaint was: 

“The Court may be pleased to hold that as the 
defendant first party made purchase subsequent 
to the sudbharna bond, he is liable to pay the 
sudbharna money and a mortgage decree for the 
sudbharna money—Rs, 1,12: odd—may be passed 
subject to the mortgage lien on the sudbharna and 
the mortgaged property.” 

Shortly stated, the Judge of the lower 
Appellate Court in allowing the appeal and 
reversing the decision of the trial Court 
has held that the decree in the former suit 
of 1926 is a bar on the principle of res 
judicata to the plaintiff's present action. It 
seems to me that the only question which 
reaily arises is whether the decision of 
their Lordships of the Judicial Committee 
of the Privy Council in Radha Kishun v. 
Khurshed Hossain (1) is distinguishable 
from the facts of the present case. T'nere 
in the tircumstances which I shall state in 
a moment, their Lordships of the Judicial 


(1) 471A 14; 58 Ind. Oas. 959; A IR 1920 P O 8l; 
470662; 18 A'L J 401; (1920) M W N 308; 38 M 
LJ 44:11 LW 518, 22 Bom, L R 557;98 ML T 


425; 25 0 WN4I7 PO) « i “3 
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Committee held that the acticn of the 
plaintiff in the matter before them was not 
-barréd on the principle of res judicata. 
The facts of that case were slightly different 
but in only one material. There the 
plaintiff had brought an action against his 
mortgagore and the assignor of the plaintiff 
was joined as a prior mortgagee. No relief 
was claimed against him and judgment 
was obtained, the decree being silent as 
to the prior mortgage. Their Lordships of 
the Judicial Committee, as I have already 
said, held that the action which the plaintiff 
admittedly brought was not barred on the 
principle of res judicata. It will be seen 
that the difference between the facts of that 
ease and those of the present case is this, 
that whereas in the case before the Privy 
Council the plaintiff was admittedly joined 
as a prior mortgagee, in this case he is 
joined admittedly as a puisne mortgagee 
and relief was claimed accordingly. There 
is perhaps the other difference which does 
not distinguish the case on principle, and 
that is that in the case before us mention 
was made of the prior mortgage. 

Before dealing with the authority quoted 
I would refer to one other fact, reference 
to which has already been made, that is 
the observation made by the Judge in the 
former suit in this case, that no adjudi- 
cation on the prior mortgage was necessary 
but it was sufficient that the defendants 
asserted their claim. Quite apart from (ne 
principle to be applied to this case, it will 
be seen that the plaintiff-appellant was in 
difficulty; he had nothing to appeal against 
and any observation made in the judgment 
was an observation to his benefit. If any 
party had any grievance with regard to the 
matter, it was the plaintifis in that action, 
that is to say, if they were desirous of 
attacking the validity of the prior mort- 
gagee'’s mortgage. To complete the history 
of this case, when the property wassold in 
execution of the former decree, an applica- 
tion was made by the present plaintiff- 
appellant under s. 47, Civil Procedure Oode, 
but upholding the contention of the opposite 
paity it was held by the Judge deciding 
that case that the present plaintiff-appel- 
lant had no locus standi. lt is urged by 
Mr. Sushil Madhab Mullick on behalt of the 
respondentsthat this appeal is incompetent 
because the appellant should have appealed 
from the decision under s. 47, Civil Pro- 
cedure Code. That argument in my judg- 


. ment is unfounded. It seems tò me that 


the decision of thb learned Judge under 
& 47° wae corrett. The ‘respondents were 
A ; 
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not judgment-debtors; and if they were 
judgment-debtors, they mere only judgment- 
debtors, not in the capacity of prior mort- 
gagees but in their capacity as subsequent 
mortgagees in which capacity the plaintiff 
had joined them. They were entitled to no 
relief under s. 47 as subsequent mortgagees, 
and they were not judgment-debtors as I 
have pointed cut and repeat in the action 
as prior mortgagees because nothing was 
decided with regard to the prior mortgage. 
Now, it seems to me that the point decided 
in Radha Kishun v. Khurshed Hossein 
(1) a reference to which has already been 
made (the judgment being delivered by Sir 
Lawrence Jenkins on behalf of the Board) 
was to this effect: 

“It was a suit brought by the Sahus to enforce 
against the mortgagor their mortgage deed of April 
24, 1894, Bakhtaur Mull was joined as a defen- 
dant, but whether any or what relief was sought 
against him does not appear," 

Then later Sir Lawrence Jenkins 
observes: a 

“Consequently, to sustain the plea of res judicata 
it is incumbent on the Sahus in the circumstances 
of this case toshow that they sought inthe former 
suit to displace Bakhtaur Mull’s prior title and 

ostpone it to their own. For this it would have 
bean necessary for the Sahus as pleintifis in the 
former suit to allege a distinct case in their plaint 
in derogation of Bakhtaur Mull's priority. 


Then the following passage occurs: 

“But from the records of this suit it does not 
appear that anything of the kind was done, and, 
as has been observed, of things thut do not appear, 
and things that do not exist the reckoning in a 
Court of law is the same.” 


It is quile clear in my judgment that the 
gravamen of the decision of their Lordships 
of the Judicial Committee of the Privy 
Council was that in order to sustain the 
plea of res judicata, it was necessary for the 
plaintifis in the former action to allege or 
Claim some relief against the holder of the 
prior mortgage, in other words, to use the 
expression of Sir Lawrence Jenkins, “to 
allege a distinct case in their plaint in dero- 
gation of the priority.” The oue contended 
tor by Mr. Sushil Madhab Mullick is that 
although the claim for relief against the 
present plaintiff appellant was as subse- 
quent mortgagee, they (the respondents) 
also sued him in his cupacity as prior morte 
gagee. ‘I'he correct view in my judgment 
would be that the respondenis sued the 
appellant in the capacity which they stated 
in their plaint and, more particularly by — 
reason of the fact that under O, XXXIV, 
r. l,the Explanation makes it no longer 
necessury to join the prior mortgagee as 
a party tothe suit on mortgage. “A puisne— 


1988 


menortgagee may sue,” says the Explana- 
ion: + 

“without making the prior mortgagee a party to 
he suit and a prior mortgagee need not be joined 
n a suit to redeem a subsequent mortgage.” , 

I mention that in pərticular as their 

ordships of the Judicial Committee of the 
Privy Council, in referring to one of the 
leading cases on this point, viz. Syed 

—VMahomed Ibrahim Hossain Khan v. Ambika 
Persad Singh (2; say that it isa decision 
which although binding on them can be 

«distinguished. And I think, if I may say 

mao, the distinguishing feature of the case 

meoported in Syed Mahomed Ibrahim Hossein 
Khan v. Ambika Persad Singh (2) is that 
at the time that decision was arrived at, 
B. R5, Transfer of Property Act existed, 
under which on the construction placed 
upon it by the High Oourts in India it was 
necessary to join prior mortgagees as 
persons interested in the security. That, as 
I say, appears to me to be the distinguishing 
feature and makes the decision inapplicable 
to the facts of the present case. 

I need mention only one other case and 
that is the decision of Ross and Jwala 
Prasad, JJ. in Brijmohan Singh v. Dukhan 
Singh (3). This was a case in which the 
plaintiff claimed priority by reason of sub- 
rogation. Ross, J. in delivering the judg- 
ment of the Court in the latter part of his 
judgment made a statement of what he 
thought were the principles which appeared 
from the various decisions relating to 
me matter and ihe third proposition is 
this: 

“Where the party impleaded is a puisne morb- 
gagee and therefore a necessary party, but claims 
Priority, he must assert and prove his priority, 
otherwise he is barred.” 

J am not quite sure, if I may say so with 
great respect to the learned Judge, exactly 
what the learned Judge there means. If the 
facts which were visulized by the learned 
Judge were such as appeared in the case 
which he then decided, I could quite under- 
stand the proposition “if he claims priority 
he must assert and proveit” But where, as 
in this case, the priority of the mortgage 
was admitted, where the plaintiffs made no 
attempt to attack it, and where it did not 
depend on proof of facts as was the case in 
that decided by Ross, J., I have some doubt 
whether the proposition would apply. But 
with great respect to the learned Judge, it 


(2) 391 A 68; 14 Ind. Cas, 496; 39 0527; 150 L 
J 411;16 O WN £03; 11 MLT '265; (1912) M W N 
30; SAL J 332; 14 Bom, LR 280; 22M LJ 468 
PÒ) 

“ (3)1LP J T 883; 130 Ind. Das, 168; A IR 1931 
Pat. 33; 9 Pat. 816; Ind. Rul, (1931) Pat. 152, 
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must be stated that his statement of the 
law was unnecessary for the purpose of the 
decision of that case, the learned Judge 
having come to the conclusion that the 
plaintiff was not entitled in that case to 
rely upon the doctrine of subrogation. In 
my judgment, as [ have already indicated, 
the facts of this case cannot be distin guished 
from the facts to which the principle laid 
down in the case reported in Radha Kishun 
v. Khurshed Hossein (1) applies. For that 
reason I would hold that the decision of 
the Jearned Judge in the Court below was 
erroneous and must be set aside and the 
judgment of the trial Court restored. The 
appeal is, therefore, allowed. The appellant 
is entitled to his costs in this Oourt and in 
the Court below. 
Varma, J.—I agree. 
8. Appeal allowed, 


LAHORE HIGH COURT 
First Civil Appeal No. 105 of 1936 
May 21, 1937 
DALIP Sine. AND Skemp, JJ. 
Sheikh ABDUL MAJID—PLatntipr— 
APPELLANT 
É VETSUS 
MOTOR UNION INSURANCE Co., Lrp.— 
DEFENDANT-~RESPONDENT 

Insurance—Fire—Warranty in policy that 
no hazardous goods shall be stored in premises— 
That he can store one per cent. of such goods, if 
can becontended by assured—Fire occurring from 
such breach of warranty-—-Claim against company, 
if can be had—Company taking possession of salvage 
and keeping it for month, if estopped from contest- 
tng claim. 

Insurance policy is a document complete in itself, 
The contract between the insured and the company 
is a policy. 

Where in a fire insurance policy there is a 
warranty by the assured that no bazardous goods 
will be stored by the assured in the premises, 
he cannot plead that he can store one per cent. of 
hazardous goods on the ground that under the terms 
on which fire insurance companies generally do 
business or accoiding to other rates of premium or 
according to warranties in force at other times or 
allowed by other companies one per cent. might 
have been allowed. 

And if the assured commits breach of the war- 
ranty and the premises are destroyed by fire, he 
will not be entitled to any claim against the com- 

any. 
Where in such a policy there is no clause relat- 
ing to salvage, the mere fact that the company takes 
the salvage and keeps it for abouta month does 
not operate as an estoppel against its pleading that 
the assured cannot make a claim under the policy, 
Yorkshire Insurance Co. v, Craine (1), distinguish. 


d, 
F. C. A. frome the decree of the Senior 


Sub Judge, Rawalpindi, dated December 9, 


1935. & 
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Messrs. J. N. Aggarwal and S. N. Bali, 
for the Appellant. 

Messrs. S. C. Isaac and R. B. Sawhney, 
for the Respondent. 
Skemp, J.—This appeal has been lodge 
against a judgment of the Senior Subordi- 
nate Judge, Rawalpindi, dismissing a claim 
brought on a policy of fire insurance. The 
plaintif Sheikh Abdul Majid of Abdul Majid 
and Sons of Majid's house, Murree and 
Rawalpindi, was insured with the defendant 
Company. the Motor Union Insurance Oom- 
pany of Calcutta. He was insured with 
them in respect both of his Rawalpindi and 
Murree premises. On April 12, 1933, his 
premises and stock as a general retail 
merchant at Murree were largely destroyed 
by fire. The Company refused to pay the 
amount claimed on the grounds of misdes- 
cription of the premises and breach of a 
warranty not to stcre hazardous goods. ‘The 
plaintifi then on August 1, 1933, brought 
the present suit for Rs. 48,000. His buiide 
ing was insured under the policy for 
Rs. 20,000 and his stcck for Rs, 15,009 
(reduced to Its, 10,000) but the plaintiff 
claimed Rs. 48,000 including building 
Rs, 20,000,. stock Ks, 22,684, furniture 
Rs. 1.315 and other items inciuding rent 
and interest. The defendant Company 
resisted the claim on a large number of 
grounds including fraudulent claim, mis- 
description of buliding and breach of 
warranty. The learned Senior Subordinate 
Judge framed no less than 29 issues, and 
after a trial which was unusually expedi- 
tious considering the complexity of tne case 
disposed of them in a clear and exhaustive 
judgment. He found most of the issue for 
the plaintiff but dismissed the suit on a 
finding that the plaintif bad stored on the 
premises hazardous goods in breach of his 

warranty. 

The plaintif has appealed and the first 
point for determination is, what are the 
actual terms of the warranty on the plain- 
tiffs policy? ‘Che original of the plaintifi's 
Policy No. 5251014 with the defendant 
Company was recovered in a half burnt 
condition after the fire and is marked 
Ex, P-1. The defendant Company produced 
a duplicate, Commissioner's Ex. 31. This 
is proved by the evidence of Mr. V. J. 
Alexander, Secretary of the Valcutta Branch 
of the’ defendant Oompany. It appears 
from his evidence (pp. 73, 74,75, Vol. 4 
of the printed books) that two carbon copies 
of every fire policy are madeg dne for the 

: Company’s London Office and one for the 
Obleutta Office. - They, are typed together 
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and bound in a book, the duplicate being, 
Commissioner's Ex. 31. The warranties are: 
impressed by stamps automatically. The» 
warranty in question as given on Gommis- 

sioner’s Ex. 32 is Mx. 31in the following 

terms : MATAG 

“During the currency of the policy it is hereby 
warranted: 

That ao hazardous goods are stored and that no 
hazardous trade or process is carried on in the 
builaing described or in any building communicating 
therewith,” 

On the half-burnt policy Ex. P-l, the 
following words and letters can be read in 
fragmentary form ; h 
Wa wes the currency of this....it is hereby war- 


eses 


found : i 

"A comparison of the warranties on these two 
policies made it clear beyond a shadow of doubt that 
these two warranties were the same" 
and Lagree. ‘I'he plaimint's case was that 
the warranty was we same as that stamped 
on his Kawaipiudi poncy Hx. P 3, which 18 
as follows : | | 

“That no hazardous goods be contained in the 
premises described but allowing storage of hazardous 
goody to the extent of une per vent. only of the total 
value of stock such quantity of hazaiuous goods not 
to melude more than six wallons ot petrol or other 
volatile spirits,” 

A comparison of legible parts of the 
warranty un Mix. P L witu this warranty made 
it quite clear hau hey are nol the same 
and ibis was ulumately admitted by. 
Mr. J. N. Aggarwal for the appellant. 
Agrecing witu the Subordinate Judge, 
would und that the terms of the warranty 
are us stamped on Kx, di, the materal 
part being ‘that no hazardous goods are 
stored’. Jue plalatift’s pleadings about 
hazardous guods are found in para. 13 of 
tne plait : 

“That while repudiating the plaintiff's claim, the 
defendants based their repudiation on misdescription 
of property and storage of hazardous yoods, which 
the plangi tovally aenics and whereot he puts the 
delengdalbb LU prouls.. : i 

ao hazardous goods were stored in the premises 
aud whut goods were stured could not and did not 
constitutes hazardous goods causing any change in 
the rave of premium applicable. in any case accord- 
ing tu the warranty applicable to retail premises 86 
those of plainvifi's huzardous oi the value of one per 
cent, of total shock were exempt... 


The defendants dealt with these pleas in 
paras. 19 (wv) aud 17 b) of, their written 
statement. Paragraph lo (10) “denies the 
allegation that no nazardous goods wero 
sored ın the premises”. raragiaph "11 Wb) 
alleges thal at tue time of fire ; 
w. “there weie stored on the seid premises Shot less 
than 10 rollis of coir matting, not less than six dozen 
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ting of paint and/or enamel. All of these were 
hazardous goods for insurance purposes.” 

The Subrodinate Judge framed three 
main issues dealing with hazardous goods : 

(5) Was the plaintiff entitled to store hazardous 
goods to the extent of one per cent. of the total value 
of stock ? (6) Was the plaintiff entitled to store 5 
per cent, hazardous goods in tins, bottles, or cartridges 
according to ths terma of the warranty. attached to 
the retail premises? (8) Did the plaintiff store any 
hazardous goods, and if so, what was the percentage 
of hazardous goods to the total stock ? " 

On these issues he found : (5) that accord- 
ing to the terms of the warranty on the 
policy ‘the plaintiff was not entitled to store 
hazardous goods to the extent of even one 
per cent. of the total value of the stock on 
account of the warranty being the essence 
of the contract’. On Issue No. (6) he found 
that according to the warranty, the plaint- 
tif was entitled to store goods of which the 
detail ig mentioned in the copy of the rule 
Bx. P-46 provided their value did not 
exceed in all 5 per cent. of the total value 
of the stock. On Issue No. (8) he found 
that the plaintiff had in stock at the time 
of the fire ten rolls of coir matting, three 
dozen coir doormats and three or four dozen 
tins of paints, the total value of which was 
approximately Rs. 263-10 0, more than one 
per cent, of the stock insured. 

Mr. Isaac for the respondent Company 
urged that the findings were inconsistent 
and apparently this is so; though perhaps 
the Subordinate Judge gave a finding on 
every issue which he had framed for the 
sake of completeness. It is clear tha in 
face of the warranty that no hazardous 
goods are stored, the plaintiff could not be 
allowed to plead that he might keep one per 
cent. of hazardous goods or under certain 
conditions 5 per cent. The policy is a docu- 
ment complete in itself. As Mr. Maitland 
said: ‘The contract between the insured 
and the Company is the policy’. It isirrele- 
vant that under the terms on which Oal- 
cutta fire insurance companies generally do 
business or according to other rates of 
premium or according to warranties in 
force at otber times or allowed by other 
companies one per cent. might have been 
allowed. z . 

The plaintiff relied on Ex P-46, a manus- 
cript extract from Ex, P-152. Exhibit P-152 
and Ex. P-153 are mofussil tarifs of the 
Calcutta Fire Insurance Association. Exhi- 
bit P-153 is marked “Private and Con- 
fidential”, end these tariffs must have 
come into the hands” of the plaintiff by 
back-dotr methods. They were used for 
cross-examination of witnesses and at the 
very end of the case placed on the record 
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by consent of both parties. It is pointed 


out to us that neither of these tariffs 
apply to the policy in suit which was 


entered into with effect from June 13, | 


1931, and renewed from June 13, 1932. 
Exhibit P-152 expired in the year 1925 
and Ex. P-153 began in October 1932. 
Mr. Isaac for the respondent Company 
stated that he had with him the tariff 
relating tothe date on which the policy 
was entered into and offered to produce 
it; but it appears to us that the whole 
discussion isirrelevant and that the matter 
is concluded by the terms of the warranty 
“hat no hazardous goods are stored’, 
The findings on Issues Nos. 6 and 8 are 
irrelevant. It was also argued that coir 
matting was not ‘stored’ but was in use 
on the floor of the shop. This point wag 
not pleaded or put in issue nor referred 
to in the judgment of the Subordinate 
Judge, although Mr. Bali says that it was 


raised in final arguments. The argu- 
ment really depends on expres- 
sions used by Mr. Warrington, who 
took over the salvage on behalf of 
the defendant. Company, and Kahan 
Chand,a clerk of Lloyds Bank. Mr. 


Warrington said : 

“Phe coir matting rolls were spread throughout 
the debris and from the position of these rolls it 
wasevident that they were situate on thefloor at 
the shop at the time of the fire, as the masonry 
had fallen on the top of these rolls. (Vol. 2, p. 54)", 

Kahan Chand said: “the coir matting 
was not lying in a heap but scattered 
inside the shop” (Vol. 2, p.22). I do not 
think weight can be attached to such 
expressions, used when the point was not 
in issue or before the minds of the witness- 
es. Mr. Isaac drew our attention to the 
fact that several of the witnesses spoke of 
rolls of coir matting, 
showing that the matting was not spread; 
but in most instances the word “rolls” or 
any equivalent is not found on the verna- 
cular record. Kahan Ohand, however, said 
according to both yecords, that he saw 
two rolis one day and eight rolle the next. 
Mainly because the point was not plead d, 
I think it is without force. 

The next question that would appear to 
arise is, what are hazardous goods? I do 
not think, however, that it arises in this 
case. The pleadings of both parties and 
the issues have been quoted and it will be 
seen that the plaintiff did not say clearly 
that coir matting, coir mats and oil paints 
were not hazardous goods or that he did 
not know that they were hazardous goods. 
The plaintiff put inno, replication and his 


and relied on this as, 


e 
` 


® 
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Counsel’s opening statement was merely a 
repetition or summary of what had been 
pleaded. This is Particularly important 
because in their letter Ex. P.-62, dated 
May 13, 1933, the defendant Company 
had rejected the claim on the ground 
-inter alia of breach of warranty. They 


said : 
“Requisite warranty appears on the policy, 4 e, 
that nohazardous goods are stored ..s Whereas 


we find that there were hazardous foods such ag 
coir matting, coir mats, oil points, etc., in the 
premises at the out-break of the fire”, 


If the plaintiff had not known that 
these goods were hazardous, one would 
have expected him tosay so in the Plaint 
and before it. If he had been able to 
plead that no doubt he had coir matting, 
etc., but that hè had never been told and 
did not know that these things were 
hazardous goods, this case might have been 
on avery different footing. One would 
expect the Oompany when insisting on 
warranty that hazardous goods should 
not be stored to specify the hazardous 
goods and this is done generally or at 
any rate frequently; for instance, the 
plaintiff's father Muhammad Din pro- 
duced his policy with a list of hazardous 
goods attached and Macgillivray, Law of 
Insurance, p. 884, refers to three cases 
on the construction of the words “hazar- 


dous goods”, (two from the United 
States and one from Canada) in which 
articles denominated “hazardous” were 


annexed to the policy. The point does 
not arise in thiscase because ihe Plaintiff 
did not plead it specifically although he 
knew thatit was a specific ground of the 
Oompany’s refusal to pay his claim. This 
consideration is re-enforced by some others. 
The plaintiff produced Ex. P-46, a list of 
hazardous goods. His father produced 
Ex. P. W. 10-5, alist of hazardous goods 
attached to his policy by another 
company. His witness Inayat Ulah 
stated : 

“I read out thelist of hazardous goods to 
plaintif and asked him whether he stored any of 
these goods .... I told the plaintiff that according 
to the rules of the Insurance Company he could 
store one per cent, of the hazardous goods in 
accordance with the rates quoted by me. The 


plaintifitold me that he did not deal in hazardous 
goods.” . 


1 doubt very much whether this evi- 
dence is true, and if it is, what Inayat 
Ullah told the plaintiff is unavailing in 
face of the terms of the warranty. Imen- 
tion it only as tending *to*show that the 
plaintiff knew-what hazardous goods wera, 
, Thus we now coms to the question!:whether 


the 
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the plaintiff had in his shop hazar 

dous goods at.the time of the fire, A. 
already noted, the’ learned Subordinat 

Judge found that he had ten rolls of coi 

matting, three dozen coir doormats, thre. 

dozen tins of paints valued approximate 
ly Rs. 263-100. The plaintiff admitter 

in his evidence thathehad in his shop 
one rell ot cuir matting, three dozer 
doormats and less than six dozem 
of paint tins valued about Rø. 30m 
The plaintiff gave evidence that the value 
ofthe coir matting and the doormate 
was Rs, 48-10 and this was substantiated 

by the invoice Ex. P-91 produced by the 

vendor. 

The defendants’ case isfounded on -th 
salvage reports. They appointed Mr. War 
rington, Manager of Messra. Cox anga 
Kings, Ltd, Murree, to represent thei» 
interest, and he prepared a number o 
reports which were signed by Abdul Majic 
and himself (Vol. 2, p. 43). The .mos» 
important of these reports is. Ex. D-2% 
dated April 15, 1933, the correctness o 
which the plaintiff admitted in cross» 
examination with the exception of twi 
details which do not affect this point (Vol. 2 
P. 7). Exhibit D 26 says; 

“Two rolls of coir matting have to-day bean store 
in the same godown as used for remainder o 
to-day’s salvage and that salvaged yesterda: 


(approximate total eight rolls) has been store 
outside the said godown.” 


That is why the Subordinate Judge 
found thatthere were ten rolls of coi 
matting. He didnot believe the evidence 
of the plaintiff that some of it came fron» 
his father’s shop adjacent and was mixes 
up with the salvage of his own shop= 
The plaintiff's evidence consists of hi» 
father Muhammad Din, Rattan Singh ane 
Suleman; the defendants produced Kahay 
Chand but Muhammad Din said “I hae 
two rolls of coir matting and three 
bundles of dcormats'. The doormatr 
are irrelevant, because the plaintiff's owm 
statement proved that he had three doze» 
dcormats and not more are asserted. I 
Muhammad Din’s. evidence be acceptedi 
it still leaves the plaintiff with eight roll 
of coir matting to be accounted for. 
am inclined to agree with the learnen 
Subordinate Judge for the reasons which 
he gave and notice that Kahan Ohandl 
Head Clerk of Lloyds Bank, said that k 
had seen two rolle of coir matting on 
day and eight rolls of coir matting th 
next day when the goods were sorted 
He added that «the plaintiff eave m 
explanation and did not say that the coj 
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matting did not belong to him. He 
alsó said that after the salvage was sorted, 
a Statement was prepared every evening. 
_ Buteven iftworolls be deducted, it still 

leaves the plaintiff with eight rolls of 
coir matting. These rolls were valued 
by the Subordinate Judge at Rs. 20-14-0 
per roll and the valuation has not been 
objected to. Three bundles of coir mats 
valued at Rs. 30 are admitted and as the 


Plaintiff himself admitted ‘less than 
six dozen of paint tins" it seems unduly 
"to favour him to hold that there were 


only three dozen. Taking the figure at 
five dozen tins, the total value of the 
goods by this calculation would amount 
approximately to Rs. 223-3-0 which cannot 
be called entirely negligible. 

It may be noted in passing that although 
the plaintiff's case is that only liquid 
paint was hazardous goods, there is 
nothing on the record toshow how much 
of this paint was dry or how much 
liquid. The question of kərosine oil was 
also raised, two or three bottles being 
found in the salvage, but it was dropped 
by the Company because it was found 
that the kerosine oil was introduced 
the evening before the fire. A British 
Officer deposed that he wanted to try 
alampand the plaintiff sent a servant 
for oil. The Company did not press this 
point and indeed the important part of 
their argument is that ten (or at the very 
least eight) rolls of coir matting were 
found among the salvage of the plaintiff's 
shop. It was also argued that the defen- 
dant Company took possession of the 
salvage, and that this operated as an 
estoppel. against their pleading that the 
plaintif could not make a claim under the 
policy. This question formed the subject 
of Issue No. 14: the Subordinate Judge 
found that the defendants took possession 
of the salvage, but that this had no effect 
on the suit. After hearing arguments we 
are not prepared to find otherwise on 
the facts, Mr. Alexander, Secretary of the 
defendant Company, himself wrote, in 
disclaiming liability in letter Ex. P-62 


dated May 13, 1933: “We are advising 
our assessors to make over to you 
all salvage in their possession imme- 


diately.” 

But how does the mere fact that the 
assessors took the,salvage and kept it 
for about a month operate as an estoppel ? 
The plaintiff-appellant’s learned Oounsel 
was guite unable, to explain this on 
principle. He relied on a passage in 
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Yorkshire Insurance Co. v. Craine (1) 
at p. 546*, That proceeded on the construc: 
tion of cl. 12, relating to salvage in the 
policy in question; whereas in policy - 
Ex. P-l there is no corresponding clause 
about salvage. The facts were also differ- 
ent: in that case the Insurance Company 
had taken possession of the assured’s pre- 
mises, his machinery and paint (which 
were not insured) and his stock of motor 
cars and remained in possession despite 
the protests of the assured for four months. 
Here the Company took possession only of 
the salvage stock which was of little or 
no value and for one month. Thereis no 
force in this point. The plaintiff's main case, 
‘however, is that he was covered against 
additional risks caused by the storage of 
these goods. This case falls under two 
main heads: (1) that he had actually 
received cover notes and (2) that he was 
covered by reason of certain correspone? 
dence between himself and Messrs. Laurels, 
Lahore Agents of the defendant Company. 
The plaintiff mainly relies on (1) a post card 
marked Ex. P. W. No. 18/2, dated 
March 23, 1933; (2) a letter Ex. P-118, 
dated March 25, 1933, and (3) a post card 
Ex, P-119, dated April 7, 1933. (After dis- 
cussing evidence his Lordship came to the 
conclusion that cover notes were not receive 
ed and correspondence was not sent and 
then proceeded further). In final arguments, 
for the first time Mr. Bali contended that 
leaving everything else, the plaintiff was 
covered by reason of the action taken by 
the defendant Company on the admitted 
part of the post card Hx. P. W. No. 18-2. 
This was not pleaded. In my opinion it is 
not covered by any of the Issues Nos. 5, 8 
or 13, it is not referred to in the judgment 
and it was not even raised in opening 
arguments. S 
The admitted part of the post card was 
communicated to the defendant Uompany 
by Laurels by letter Ex. P. W. 18/3, dated 
March 27, 1933, in reply to which the Oom- 
pany issued a letter, the original of which 
is Ex. P. W.No. 18/16 and the copy sup- 
plied to the plaintiff is Ex. P-49, dated 
March 30, 1933. This letter repeats the 
information received, asks for the exact 
amount of cover as soon as possible in 
order that the requisite endorsement may 
issue -and says that ‘in the meantime we 
are holding the risk covered”. After the fire 
in a letter Ex. P-55, dated April 19, 1933, 


(1) (1922)"2 £ O 541;91 L J P 0226; 66 SJ 708 
38 TLR 845. è A 
*Pago of (1922) A. O.—j Ed} ‘ ° 
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the defendant Company said that in the 
latter portion of the letter (Ex. P. W. 
No. 18/2) 


“you requested us to hold you covered for a week 
when the shop would open and you could supply 
us with full details. In reply we agreed to hold 
you covered for the period mentioned in your 
letter but no further particulars have been re- 
ceived upto date and as the fire 
three weeks afterwards” 


the Company disclaimed liability except 
for amounts for which endorsements had 
jesued. This letter strikes me asa bit of 
sharp practice. Itis not really what the 
plaintiff wrote but I do not think that the 
plaintiff can be held covered by reason of 
the admitted part of his post card dated 
March 23, and of the defendant Com- 
pany’s communication to Laurels not only 
because the point was no part of the 
plaintiff's original case but because this 
reply was never communicated to the 
plaintiff and was simply a communication 
from the defendant Company to their own 
agents. This point, therefore, also fails. The 
result of all this is that the appeal fails 
and must be dismissed with costs. It is 
unnecessary to consider the issues as to 
misdescription of the property, fraudulent 
claim, and some other minor points and 
these issues were not argued before us. In 
his judgment the Senior Subordinate Judge 
directed the parties to bear their own 
costs because “the plaintiff had suffered 
heavy loss and the suit fails on a 
technical plea”. The defendant-respondent 
in cross-objections applied for costs in the 
trial Court. They also applied for special 
cosis of the appeal which was argued 
before us on 12 days. 

On consideration I would not interfere 
with the discretion of the trial Judge as to 
the costs, although it would appear that 
the plaintiff has fabricated some evidence 
to support his case. At the same time he 
did suffer a heavy loss by the fire after 
being insured with the defendant Company 
for some years and it has not been sug- 
gested that the fire was anything but 
accidental or that the loss was not severe. 
His case has failed because he stored 
hazardous goods. The nature of the hazar- 
dous goods forbidden was never communi- 
cated to him by the Company and it has 
not been shown that they contribufed in 
any way to the fire. Indeed as eight or 
ten rolls of coir matting were recovered 
they could not have been burnt. I would, 
therefore, leave the order of the Senior 
Subordinate Judge as it stands. The appel- 
`- Jant, must pay the costs of this appeal 


occurred nearly 
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because we have substantially agreed withe 
the Senior Subordinate Judge and" when 
we have differed, it has been to the disad- 
vantage of the plaintif but I see no reason 
to grant more than the ordinary costs of 
this appeal. There will be no order as to» 
the costs of the cross-objection. 

Dalip Singh, J.—I agree. 

D. Appeal dismissed. 


ak MADRAS HIGH COURT. 
Criminal Revision Case No. 1005 of 1937 
(Criminal Revision Petition No 910 
of 1937) 
May 4, 1938 
HorwILL, J. 
T. N. BORAI GOUNDA R — Àcousen— 
PETITIONER 
versus 
COMMISSIONER, OOTACAMUND 
MUNICIPALITY —COMPLAINANT— 
RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 526, 
53l1—-Case transferred but order not communicated 
to Magistrate trying case—Accused conricted— 
Action, if without jurisdiction—Conviction, if void 
~N. 531, effect of. 

With regard to stay applications in criminal 
matters, the stay order operates only from the date 
on which the order is communicated to the Court 
whose proceedings are stayed. The order of pro- 
hibition does not take away the jurisdiction of the 
trial Court, it merely suspends it. If, therefore, 
the order has not been received, the Court does not 
lose its jurisdiction because the order has been 
passed. This reasoning would not, however, apply 
to an application for transfer. The ordinary rule 
ig that any order operates from the date on which 
it is passed, the rule with regard to stay proceed- 
ings and injunctions being exceptions to that 
general rule. Hence the Magistrate acts without 
jurisdiction when he ' convicts the accused after 
the order of transfer but before its communication. 
Nevertheless it does not follow from the mere fact 
that the Magistrate had no jurisdiction, that his 
order is void. Section 531, Criminal Procedure 
Code, would apply to a case of this kind and so 
prevent the passing of this order without jurisdic- 
tion from being void. The whole principle under- 
lying the various provisions of Ohap. XLV is that 
no order or sentence shall be void on the mere 
ground of some irregularity or want of jurisdic- 
tion, unless it leads to a miscarriage of justice or - 
prejudices the accused. Venkatachalapathi v. 
Kameswanna (1), referred to, Adenama v. Venkata- 
aubbayya (2), applied. ; 

Cr. R. C. and P. under s. 435 and 
439 ofthe Code of Criminal Procedure, 
1898, praying the High Court to revise 
the order and conviction passed by the 
Court of the Bench of Magistrate at Ootaca- 
mund, dated Semtember 9, 1937 in S. T. 
Case No. $07 of 1937. 


Mr. P. S. Narayanaswami Ayyar, gor the 
Petitioner. 
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Mr. N. Somasundaram, for the Public 
Prosecutor, for the Crown. 

Mr. K. V. Muthukumarasawmi for Mr. 
N. Gopala Menon, for the Complainant. 


Order.—The petitioner was charged 
before the Bench of Magistrates, Ootaca- 
mund, under ss. 249 and 313 of the District 
Muncipalities Act for storing fire wood. 
During the pendency of the case Before 
the Bench, the accused putin a transfer 
application in the Court of the joint 
Magistrate of Coonoor, who ordered the 
transfer of the case to the Court of the 
Stationary Sub-Magistrate, Coonoor. 
Before, however, that order had been 
communicated to the Bench Magistrate 
Court the case cameup before the Bench 
and on the accused’s plea he was con- 
victed and sentenced to pay a fine of Rs. 5. 
This petition has been filed on the ground 
that the Bench Court ceased to have 
jurisdiction afterthe order of tbe Joint 
Magistrate and that, therefore, the order 
of that Court is illegal. 


With regard to stay applications in 
criminal matters, it has been held by the 
Full Bench in Venkatachalapathi v. 
Kameswanna (1) that the stay order 
operates only fromthe date on which the 
order is communicated to the Court 
whese proceedings are stayed. The 
reason seems to be thatthe Court having 
seisin of the matter in question has 
jurisdiction to proceed with it and 
that the Appellate Court in ordering stay is 
merely prohibiting that Court from pro- 
ceeding further into the matter until fur- 
ther orders. But the order of prohibition 
does not take away the jurisdiction of the 
trial Ocurt, it merely suspends it. If 
therefore, the order has not been received 
the Court dces not loose its jurisdiction 
because the order has been passed, 
It, therefore, follows that any act done after 
the order of stay is passed is still valid unless 
the order of the higher Qourt has been 
disobeyed. This reasoning would not, 
however, apply to an application for trans- 
fer. The ordinary rule is that any order 
operates from the date on which it is 
passed, the rule with regard to stay pro- 
ceedings and injunctions being exceptions 
to that general rule. Although no authority 
has been quoted which deals with the 
date on which a eriminal order of transfer 


- (1) 41 M 15l; 43 Ind. Oas. 214; 22 M LT 330; 33 
MJ 515; 6 L W 617; dinm WON ‘785 
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operates; Adenama v. Venkatasubbayya (2) 
deals with that question with regard to 
civil suits. It was there held that the 
order for transfer must operate from tHe 


date on which that order is passed and - 


that, therefore, any amount which con- 
tinues to do any act after the order is 
passed even though a copy ofthe order 
has not been received by it, is acting 
without jurisdiction. The same reasoning 
wou'd, Ithink apply to criminal proceed. 
ings, and Iam, therefore, of opinion that 
inthe present case the Bench Court, when 
it took upthe case of the accused and 
disposed of it, had no jurisdiction to do 
80. 

Nevertheless it does not follow from the 
mere fact that the Bench Court had no 
jurisdiction, that its order is void. I think 
that s. 531, Criminal Procedure Code, 
would apply toa case of this kind and so 
prevent the passing of this order without 
jurisdiction from being void. The whole 
principle underlying the various provisions 
of Chap. XLV, isthat no order or sentence 
shall be void on the mere ground of some 
irregularity or want of jurisdiction, unless 
it leads to a miscarriage of justice or 
prejudices to the accused. It seems to me 
in the present case that it is immaterial 
whether the case of the accused was ccn- 
sidered by the Bench Court or by the 
Stationary Sub-Magistrate. No miscarriage 
of justices having occured, this Court will 
not interfere in revision and set aside the 
order. 

The petition is therefore, dismissed. 

Nop. Petition dismissed. 

(2) 56M 692: 144 Ind. Oas. 923 (2); (1933) M W 
N 789; 65 M LJ 137; 38 LW 133; 6RM26;A IR 
1933 Mad. 627. 


PATNA HIGH COURT 
Civil Revision No. 46 of 1937 
August 25, 1937 


ROWLAND, J. 
RAMESH WAR LAL JHUNJHUNWALA 
— PETITIONER 
versus 
RAM CHARAN PRASAD SAHU AND GTagRsS 
—Opposits PARTY . 

Civil Procedure Code (Act V of 1908), ss. 144, 
151, 0. XXI, rr. Land 93—Third party estab- 
lishing title to property soldin ezxecution—Court's 
order directing refund of purchase money to 
auction-purchaser whether comes under s. 144 or 
8. 151~Whether, appealable—Right of purchaser to 
apply fer sefund of purchase money, when arises 
— Proper 
order refund under s. kol —Application for tefund 
without first applying under O. AN 91, to set 

. . L] 

: e 


procedure not followed—Court, if can - 


. 
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—Amendment by adding prayer for setting aside 
sale held should be allowed in circumstances of 
case—Principle that there isno right of suit for 
$ et of purchase money, if applies to cases of 
refund. 

Section 144, Civil Procedure Code, isintended tobe 
confined to cases in which the decree of a trial Court 
has been varied or reversed by some superior Court 
or by reason of some order passed by a superior 
Court. In other cases the order for restitution 
comes anders. 151 of the Code and is not appeal- 
able. Where, therefore, a third person establishes 
his titleto the property sold in execution, the 
order of the Court directing the decres-holder to 
refund the purchase money tothe sauction-purchaser 
comes under s. 151, Civil Procedure Oode and is 
therefore, not appealable, Chintaman Singh v. Chuni 
Sahu (1), Ashutosh Nandi v. Kundalkamini Dasi (2), 
Ram Ratan Prasad v. Banarst Lal (3) and Sukh- 
deo Das v. Rito Singh (4), relied on. [p. 43, col 1.] 

Where the property purchased at an auction- 
sale is lost by the purchaser in consequence of a 
decree passed ina suit brought by 8 third party 
for a declaration that he and not the judgment 
debtor was the owner of the same, the only remedy 
of such a purchaser for the return of the pur- 
chase money is that provided for by O, XXI, 
yr, 91 and 93, Oivil Procedure Oode, There. 
is no warranty of title at Court sales. The 
right to refund only arises when the sale has been 
set aside and without getting the sale set aside, 
there isno independent right to ohtain such a refund 
under the power of the Oourt unders. 151. Radha 
Kishen Lal v. Kashi Lal (7) and Amba Lal v. Ram- 
gopal Madho Prasad (9), explained, Nagendra Nath 
Ghosh v. Sambhu Nath Pandey (8) and Sahu Deputy 
Shankar v. Mangal Sen (10), followed. {p. 45, col. |, 

It is a well-recognized principle that where the 
party has another remedy and will not adopt or 
negligently fail to pursue it, the Oourt will not, 
as a general rule, grant him relief under its in- 
herent powers under s,151 [p. 45, col. 2.] 

A third party having established his titls to 
the property sold in execution of a decree. The 
wuction-purchaser applied for refund of purchase 
money without first making an application to set 
aside the saleunder O. XXI, r. 91, Civil Procedure 
Code. The limitation for making such an. application 
had expired. His contention was that the auction 
sale was due to fraudulent device of the decrea- 
holder and that he could not be aware of the 
absence of title in the judgment-debtor until the 
decision of the title suit of the claimant and that 
the justice, therefore, demanded that he should be 
given relief onthe principle that it would be 
jniquitous to let the decree-holder profit by his 
own fraud : 

Held, that if the petitioner could establish all 
that, he might be in a position to claim the 
penefit of s. 18, Limitation Act, and count time 
from the date of the decision of that title suit: [p. 
45, col 2 

Held also, that in the circumstances of the case 
the auction-purchaser should be permitted to amend 
his application for refund of purchase money by 


adding a prayer for setting aside the sald and 
by adding facts relied on by him to avoid the 
bar of limitation. . 


Quaere.—Whether the principle that there is no 
right of suit for the refund of the purchase- 
money to the auction-purchaser, appligs to cases 
where fraud is alleged and can be” proved. Bal- 
‘want Raghunath v. Bala (11) and Rishikesh Lala 
v. Manik Molla (12), referred to, . 

s 
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O. R. against an order of the District 

ae Bhagalpur, dated September 4, 
5. 

Mr. S. N. Bose, for the Petitioner. 

The Advocate-General and Mr. P. Jha, for 
the Opposite Party. 

Order.—The petitioner was auction-pur- 
chaser of a property in execution of a money 
decree. A third party claimant having 
established title to the property, the auction- 
purchaser wanted to get back his money 
which had already been paid out to the decree- 
holders. The Subordinate Judge allowed the 
prayer of tha petitioner and passed an ordar 
allowing him to recover a sum Of Rs. 2,425 
which the decree holders had withdrawn. 
From this decision an appeal was presented 
to the District Judge who reversed it. 

In revisicn, it is contended first that 
no appeal lay, and secondly, that the 
Subordinate Judge's order on the decree- 
holders to re-pay tothe petitioner the sum 
of Rs. 2,425 paid to them out of the sale 
proceeds was a correct order. As the 
statement of facts in the order of the 
Subordinate Judge is incomplete and not 
quite accurate, I sha'l re-state them. The 
money decree was passed on December 12, 
1929, by the Subordinate Judge at Monghyr, 
opposite parties Nos, 1 to 5 being the 
plaintiffs and opposite parties Nos.6 to 10 
the defendants, and this decree is stillin 
force; it has not been set aside as the 
Subordinate Judge thinks. The dec‘ee was 
transferred for execution to the Gourt of 
the Subordinate Judge at Bhagalpur who 
attached acertain house as being the pro- 
perty ofthe defendants judgment-debtors. 
A claim under O. XXI, r. 53, Uivil Procedure 
Code, was presented by Musammat Parbati 
and was allowed on January 12, 1931. 
The decree-hoiders opposite parties Nos, 1 
to 5 brought Title Suit No. 108 of 1931 
under O. XXI, r. 64, claiming a declara- 
tion that the property was the property of 
the judgment-debtors and was liable to be 
attached and sold in execution of the 
decree. In this suit a compromise petition 
was filed and in pursuance of it a compro- 
mise decree was passed on December 14, 
1932, declaring the house to belong to the 
judgment-debtors and giving them time 
to pay up the decree, The money not 
being paid, the decree-holders took out 
execu‘i n (No. 58 of 1933) on which the 
house was put to sale. and sold on July 3, 
1933, to the petitioner for Rs. 2,755, of which 
sum the decree-holders withdrew Rs.*°2,425 
on May 15, 193i, after the sale had been 
confirmed. Inthe meantime the claimant, 
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opposite party No.11, whois the successor 
and heir of Musammat Parbati, brought Title 
Suit No. 84 of 1933 in the Munsif's Court for 
a declaration that the compromise decree 
was fraudulently obtained. It was alleged 
that the decree-holders and judgment- 
debtors had obtained the thumb impres. 
sion of the claimant on a blank paper 
pretending that it was intended for an 
adjournment petilion only and had fraudu- 
lently filed it in as a compromise petition. 
The suit was decreed on December 22, 
1934, and the compromise decree vacated. 
The application of the auction-purchaser 
to get back the purchase money was pre- 
sented on January 4, 1935. The decree- 
holders appealed fromthe decree in Title 
Suit No. 84 of 1933, but the decision was 
confirmed in appealon June 29, 1935, and 
in second appeal on December 5,1935. The 
order of the Subordinate Judge directing 
the decree holders to bring into Court the 
sum of Rs, 2.425 which they had drawn was 
passed on September 26, 1935. 

The first point for consideration is whether 
this order of the Subordinate Judge was 
appealable. An appeal lies from an order 
for restitution passed under s. 144, Civil 
‘Procedure Ocde,. as frem a decree, but it 
is said that this was not an order passed 
under s. 144 but passed in exercise of 
the inherent powers of the Court under 
s. 151. Section 144 isintended to be confined 
to cases in which the decree of a trial 
Court has been varied or reversed by 
some superior Court or by reason of some 
order passed by asuperior Court. In other 
cases the order for restitution comes under 
s. 151 of the Oode and is not appealable. 
It was so held in Chintaman Singh v. 
Chuni Sahu (1), and this decision was 
approved by the Caleutta High Court in 
Ashutosh Nandi v. Kundal Kamini Dasi (2). 
It has been also held in Ram Ratan Prasad 
v. Banarst Lal (3), that when an execution 
sale is set aside an order for restitution 
would not come under s. 144, because in 
such a case the decree is not varied or 
reversed but would come under s. 151 and 
would not be appealable. In Sukhdeo Das 
v. Rito Singh (4) a somewhat anomalous 
position had arisen. The decree-holder 
brought certain property to sale. The sale 
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was seb aside by the first Court at the in- 
stance of Ritu, the auction-purchaser, on the 
ground that the judgment-debtor had no 


saleable interest in the property, but on. 


appeal the order setting aside the sale was 
reversed and the sale was confirmed. Tn 
the meantime Ritu Singh had withdrawn 
the purchase money from the Court and 
so when the sale was confirmed on appeal, 
he was called on to bring into Court 
the purchase money. It was held that the 
first Court’s order must have been made 
unders. 151, Civil Procedure Code, in exercise 
of the Court's inherent powers and no 
appeal lay againstit. In the light of these 
decisions, I am of opinion that the first 
point taken in revision before me succeeds, 
The order of the Subordinate Judge was 
not appealable and the District Judge had 
no jurisdiction to set it aside. Apparently 
the remedy of the decree-holder, if aggriev- 
ed, was to present an application to thig 
Court in revision. 

It remains to consider the propriety of 
the Subordinate Judge’s order, for this 
Court obviously ought not to interfere in 
revision so as to restore an order, which 
itself is without jurisdiction or founded on 
irregularity in the exercice of jurisdiction. 
Mr. Bose for the petitioner urges me to hold 
that the relief is one which the Court ought 
to give in pursuance of the well-recognized 
principle that : 

“one of the first and highest duties of all Courts is 


to take care that the act of the Court does no 
injury to any of the suitors,” 


This observation was quoted by Lord 
Oarson in Jai Berham v. Kedar’ Nath 
Marwari (5) reproducing the dictum of 
Cairns, L. O. in Rodger v. Comptoir d‘Escome 
pte de Paris (6), and the circumstances of 
the present case are prima facie, such 
as to entitle the auction-purchaser ag 
against the decree holders to the sympathy 
and assistance of the Court so far asit 
can lawfully be given. For on the 
face of judicial pronouncements to which 
the decree-holders as well as the auction- 
purchaser were parties, it would appear 
that the decree-holders first put up to 
sale a house which was not the property 
of the judgment-debtors; then a claim 
resented by the owner was allowed; 
hereafter the decree-holders in a suit 
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brought to set aside that decision: fraudu- 
lently obtained a compromise decree in 
pursuance of which the house was put to 
sale and the petitioner purchased it on 
the faith of the compromise decree which 
has since been found to be tainted with 
fraud onthe part of the decree-holders. 
Tf those are the facts, it hardly seems 
to accord with principles of natural 
justice that the decree-holders should 
retain the money which would never have 
come into their hands but for their own 
fraud which has been exposed. 

But the opposite party relied on the rule 
that in a Court sale there isno warranty 
of title and contends that when property 
is sold unless and until the sale is set aside, 
the purchaser has no cause to claim 
refund merely because the title of the 
judgment-debtor was defective. It is 
further said that the sale can only be set 
aside in the manner provided by the Oivil 
Procedure Code, that is to say, on an 
application by the auction-purchaser under 
O. XXI, r. 91. It is said that where a 
party is entitled to relief and a particular 
procedure is provided by the Code laying 
down the manner in which he is to get 
such relief, the Court has no jurisdiction 
to go outside that procedure and give 
relief purporting to act under its inherent 
power. Thefirst contention, that before 
the purchaser can recover his money 
the sale must first be set aside, appears to 
be well-founded. All that was sold in the 
auction sale was the right, title and interest 
ofthe judgment-debtors in the property. 
It might be werth more than the auction 
price, it might be worth less, it might be 
‘worth nothing but whatever, it might be, 
it passed by the sale to the auction- pur- 
chaser who thereafter may be said to stand 
in the shoes of the judgment-debtor so far 
as title tothe properly is concerned ; and 
until the quits or is removed frem that 
position it can reasonably be argued that 
tLe occasion. for refunding the money has 
not arisen. He must give back what 
was sold to him before he gets back what 
he paid for it. 

It is argued for the petitioner that as a 
result of the decree in T. S. No. 84 of 1933 
the eale should be considered in the eye of 
law to have been set aside. For this I am 
referred tq tke decision in Radha Kishun 
Lal v. Kashi Lal (7). This was a case 
jn which after preperty had been sold and 
the sale confirmed a third party’ sued 
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fora ‘declaration of his title and for pos- 
session over the property which had 
been sold tothe decree-holder. The suit 
was decreed and the decree-holder then 
claimed to execute the decree afresh 
against other property of the judgment- | 
debtor asif the property in question had 
never been sold tohim. He was allowed 
todo so. Mullick, J. after referring to 
cases in which it has been held that 
the auction-purchaser cannot bring a suit 
to recover from the decree-holder the 
auction-purchase money on the ground 
that the judgment-debtor had no saleable 
interest in the property and that the 
only remedy open to the auction-pur- 
chaser isto apply under O. XXI, r. 91, 
to have the sale set aside, said that 
these authorities had no bearing on the 
question before him. He observed: 

“The effect of the decree, in favourof Firangi 
Lal, was to setaside the sale and no formal order 
to that effect was required. The decree-holder and 
the judgment-debtor were both parties tothe suit 
and, therefore, they are bound by the order. The 
argument that under the present Civil Procedure 
Oode, no sale can be set aside, except by a resort 
to the procedure of O. XXI, is,in my opinion, 
not well-founded; nor is it necessary that the exe- 
cution Court should formally cancel the order of 
satisfaction which was recorded after the sale of 
lot No. 1, before the decree-holder can proceed to 
recover the debt which has been revivedin con- 
sequence of the decree declaring the sale of lot 
No. 1 to be invalid.” , 

The decision just cited appears to have 
been given with reference to its own facta 
and the authority of the previous cases is 
not questioned. The position was more 
exhaustively examined in Nagendra Nath - 
Ghosh v. Sambhu Nath Pandey (8; where the 
whole history of the legislation from Regu- 
lation VIE of 1825 down to the Code of 
1908, was reviewed. Kulwant Sahay, Jes 
with whom Jwala Prasad, J., agreed said: 

“Under the present Code, an auction-purchaser 
may apply under r.91 to set aside a saleon 
the ground that the person whose property was 
sold had no saleable interest therein; and, if the 
sale ie set aside upon such application, he may 
apply under r. 93 for an order for re-payment _ 
of his purchase money. Ifhis application is dis- 
allowed, the Court has under r. 92 to make an 
order confirming the sale, whereupon the gale 
becomes absolute, and when an order confirming 
the sale is made, then under sub-r. (3) of r. 92 
no suitcan be maintained to set aside that order. 
Tomy mind the present Codeof Oivil Proce- 
dure makes a material alteration in the provisions 
of the Code of 1882, and it is, under the present 
Code, no longer open to an auction-purchaser to 
maintain a regular suit for a declaration that 
the judgment-debtor hadno sajeable interest in the 
property which amounts toa declaration that the 
order confirmingthe sslewas bad and for setfing 
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aside the same and for a refund of the purchase 
money. Whereas under s. $15 of the Uode of ldz, 
it was optional to enforce re-paymeut ofthe purchase 
money upon setting aside or a sale by huving 16- 
conise to the proceaure provided lur execution of 
a decree for monty, and the auction-purchager was 
not limited to tuat remedy which was not un 
exclusive remedy, but he could, zt he so chose, bring 
a regular suit tọ eniorce payment of the purcnage 
money; under the present uue, no such option is 
left to the auction-purchaser and his only remedy 
is by way of un applicurionunder O, AAI, r. Wi 
of the Code,” 

For the petitioner, | am referred to Amba 
Lal v. kamgopal Madho Prasau (9) where 
Yestitullon ot tnae purcnase mouey to the 
auction- purchaser was ordered to be Made 
in exercise ot the wherent powers ot tue 
Court under 8. ial, but ws lke tne 
decision in Kadha Kishen Lat v. Kashi Lat 
(7) was a Casein which the auction-pur- 
Chaser was tue accree-hoider himself and 
in faci the learnea Judges found it neces- 
sary to distiuguisn cases in waich the 
property purchased ab an auction sale 18 
lost by the purchaser in consequence of a 
decree passed in a suit brougut vy a thud 
Party tora declaration hab ue and not 
the judgment-dacbior was tue owner ol Lhe 
same. ln sucu a caseu hau been ueld by 
the same Court in Sahu Deputy snankar v, 
Manga. Sen (iV) that the ouly remeay ot 
such a purchaser for the ielurn of the 
purchase money 18 that provided for by 
UO. XXL 3-9 and O. XAL r, 938, Uivu 
Procedure Vode. ‘Ihe Juages who daeciaed 
Amba Lal v..bamgopal Mauho rrtasad |3) 
did not quesiicn ae correctness ol tue 
decision in Sahu Deputy Shankar v. Mangal 
Sen (10) which proceeded on wwe principle 
thal there was no warrauty of wile ab Gourt 
Sales, dt was observed uab tue right to 
refund only arises whet tue bale has Deen 
set aside and without geting tne sale 
set aside, there is no indaepenaenl right Lo 
obtain suca a refund, 

i think that whe decisions in Hadha Kishen 
Lal v. Kashi Lal u; and amoa Lal v, 
fiumgopat Mauho Prasad \y) musi be 
taken tu Lave been given Wibu rTelerence 
to the special tacts of wose cases, aud 
that wituout expressing any opiuiou as tO 
the correctness UL those aecisions, L should 
lollow the principle laid down in Nagendra 
Nath Ghosh V. Samvhu Nuth Panuey Ibo) 
andin Sahu Deputy Shankar v. Mangas sen 
(QU. Wath regacu to wuatis there salu, 
however, 4s o there being no right of suit 
for the same rehet, | reserve my opinlun 
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as to whether those remarks apply to cases 
where fraud is alleged and can be proved 
There are observations in Balwant Haghu- 
nath v. Bala (ll) and Rishikesh Laha v: 
Manik Molla (12) to the effect that such 
suits may be maintainable. It is a well- 
recognized principle that where the paity 
has another remedy and will not adopt or 
negligently > fails to pursue it, the Court 
will nct, as a general rule, grani bum relief 
under its inherent power under s. 191. 

The opposite party relies on this princj- 
ple and contends that the remedy provided 
by the Code being an application under 
O. KAI, r. 91, and the period of 30 days 
irem date of sale (Art. 166, Limitation Act) 
having expired, the petitioner can have no 
relief. ne petitioner's answer is that it 
was due to the fraudulent device of the 
decree-holders that he was brought into 
his present position as he could not be 
aware of the absence of title in the judg- 
ment-debtor, untiltne result of the ‘litle 
Suit No. 84 of 1933, and that justice 
demands that the peutioner be given relief 
on the Principle tnat it would be iniqui- 
tous tu ict tue decree: Lolders profit by their 
own flaud. It the petitioner can establish 
all that, De may be iu a position to claim 
tne benent of s. 16, Limitation Act, and 
count lime trom the date of tue decision 
of that uwe suit; and on that view on the 
daie ot the application for 1etund presented 
by bin cn January 4, lddo, it was compe- 
lent to nim to apply for selling aside he 
Sale wild rejund of tne money as a neces- 
Sary Cousequence. 

His application was not so framed, it is 
sald, under the impression that the ettect 
ot we decree in ‘Lite Sus Nou. 34 of 1933 
was automatically to seb aside tne sale, 
relying on Kadha Kishen Laiv. Kashi Lal 
(7) and though L Casuwi bold the present 
case to be guverued by that principle, | do 
mot consider Wat ibe petinoner can fairly 
be peuslzed for the misvake. Lt is a case 
for allowing suck aMenument to be mate 
as will enabie the mallers in dispute 
between the parues tu be properly neard 
and decided. L'herelore, aithougn | am 
Unable to BUpport tue Order of the Subordi- 
nate Judge as it siands, J taluk the pour 
tiomer ought bo have an oppurtunity of 
gerug auy relet he may be egtitied to, 
inthe result, 1 set aside tne Appellate 
ourt’s order and in lieu of restoring ube 
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order of the Subordinate Judge, direct 
that the petitioner be permitted to amend 
his application of January 4, 1935, adding 
a. prayer for the setting aside of the sale, 
, and adding facts relied on by him to 
avoid the bar of limitation; and if he 
does so within atimeto be fixed by the 
Subordinate Judge, the opposite party be 
given an opportunity to answer the amend- 
ed application which the Subordinate 
Judge will then proceed to deal with in 
accordance with law. There was another 
point taken on behalf of the opposite party, 
that in any event the petitioner should 
not have been allowed any interest because 
he has been enjoying the property. It 
will be forthe Subordinate Judge to deal 
with this. Parties are to bear their own 
costs here and before the District Judge. 
Costs of the first Court will be in'the dis- 
eretion ofthat Court. 
B. Order accordingly. 
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RANGOON HIGH COURT 
Insoivency Case No. 124 of 1937 
December 22,1937 
Braunp, J. 

Inthe matter of MOTILAL 
PREMSUKUDVAS AND OTHERS 
Presidency Towns Insolvency Act (III of 1909), 
(Rangoon) 8s. 22, 17—Adjudization of firm first in 
Calcutta and then in Rangoon—Subs:antial assets of 
firmin Rangoon—Bulk of business not established to 
be in Calcutta—Proceedings under Rangoon adjudica- 
tion, if should be siayed—Certain persons trading at 
Calcutta under certain jirm-name — Some of them 
trading ut Rangoon under different firm-name—Such, 
. persons, whether constitute ‘same debtors"—Order of 
adjudication in India after separation of Burma— 
Property in Burma, if can vestin Oficial Assignee in 

dia. 
Tihe jurisdiction of the Court to annul or stay 
proceedings on an adjudication order is a discre- 
tionagy jurisdiction, lt is a jurisdiction which 
cannot be invoked as of right though no doubt 
there are settled principles upon which the disaretion 
ig either exercised or not. And assuming the malter 
to fall within s. 22, Presidency Towns Insolvency Act, 
at all, then the dominating factor which decides the 
Gourt whether to exercise its discretion or not is 
whether the assets can be more conveniently and 
efficiently administered in the one Oourt than in the 
acer partners in a certain firm were first adjudged 
insolvents in the Oalcutta High Oourt and subse- 
quently inthe Rangoon High Vourt, The firm had 
substantial assets in Rangoon and it was not estab- 
lished to the satisfaction oi the Rangoon High Coust 
that the bulk of the business of the firm lay in India 
or that thefe werenot considerable liabilities in 


Burma : 5 NA 

Heid, that the proceedings under Rangoon adjudica- 
tion order ought not to be stayed and the case was 
not a proper one to exercise discretion wnd&r s. 22, 
Provincial Insolvency Act (Burma), In re Aranvayal 
Rabhapathy Moodliar (3), explained. 
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Quaere.—Where certain Persons carry on business 
at Oaleutta under a certain Arm-name and some pf 
the partnersof that firmare also partners ofa firm 
trading under a different name in Rangoon, it is 
doubtful whether they constitute‘same debtors’ within 
the meaning of 8. 22, Provincial Insolvency Act. 

An ol der of adjudication made in Calcutta after the 
Separation of Burma is not sufficient to vest, under 
8. 17, Presidency Towns Insolvency Act, in the Official 
Assignee of Calcutta immovable property of the in- 
solvent in Burma. Sumermull Surena v. Bansilal 


Abirchand (1) and I Binjraj S - 
plained. a) n re Binjraj Sagarmal (2),ex 


Mr. Chatterjee, for the Official Assignee, 
Calcutta. 
Mr. Choudhury, for the Insolvents. 


i Messrs, Hormasji and Nair, for the Oredi- 
018, 


“Order.—This application raises a ques- 
tion of considerable interest. 'The facts are 
not very long and I can state them quite 
briefly. On July 9, 1937, an order was 
madein the High Courtof Judicature at 
Fort William in Bengal, adjudicating nine 
persons insolvents. I need not set out the 
actual names of those nine persons, as it is 
sufficient to say that they constituted all 
the partners in a firm called “Ramnibas 
Ramnarain.” That firmis described in the 
petition as carrying on business among 
other places at No. 192, Cross Street, in 
the town of Calcutta. Iam told that since 
the making of that order of adjudication, 
ithas been annulled as against two of the . 
individual partners aguinst whom it was 
made. In the result, therefore, seven part- 
ners in the firm have been adjudicated in 
Calcutta. The petition upon which that 
adjudication order was made was filed on 
July 5,1937, and the petitioning creditors 
were a firm of Messrs. Bangshider Gaza- 
nand of Calcutta. On June 29, 1937, that 
is to Say six days before the filing of the 
Calcutta petition, a petition had been filed . 
in this Court, i. e. in the Rangoon High 
Court, asking for the adjudication of six of 
the nine persons who had been originally 
adjudicated in Calcutta. The respondents 
to the Rangoon petition were the whole nine 
of the persons originally adjudicated in 
Calcutta except three, namely, Ghasilal, 
Jugalkishore and Ramnibas, the two form- 
er of whom were the two persons against 
whom the adjudication order was subse- 
quently annulled by the Calcutta High Court. 
The Rangoon petition is by a firm of Javeri- 
lal Anandjee and is addressed not only to 
the six insolvents by name but to the firm 
of ‘Motilall Premsukhdass'® the partners of 
which, it was alleged, the six insolvents 
were. On Afigust5, 1937, an adjudication 
order was made in the Rangoon High Odurt 
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adjudging the “firm of Motilall Premsukh- 
dase" insolvents. 

The position, therefore, was that there first 
occurred the adjudication in Calcutta of 
seven persons trading under the name of 
‘Ramnibas Ramnarain’ anda month later 
there was the adjudication in Rangoon of 
the firm of ‘Motilall Premsukhdass’ of which 
six of those seven persons were partners. | 
do not think that I am at present concern- 
ed with the acts of insolvency upon which 
those orders were made. The application 
which I have before me now is an applica- 
tion dated October 26, 1937, by the Official 
Assignee in Calcutta asking under s. 22, 
Rangoon Insolvency Act to have the Rangoon 
adjudication order annulled or alternatively 
to have all proceedings thereon stayed. 
Since that was filed there has been added 
to it a petition dated December 3, 1937, 
asking for the same relief by the insolvent 
firm ‘Motilall Premsukhdhass’ itself. It is 
with those two petitions thatI now have 
to deal. 1 desire to point out that neither of 
the petitioners has challenged the jurisdic- 
tion of the Rangoon High Court to make 
an order of adjudication in the face of the 
adjudication order already made in Cal- 
cutta. Indeed, upon the authorities the 
jurisdiction could not, I think, be challenged. 
What ‘the petitioners do, however, state is 
that, in the particular circumstances of this 
case, ‘the same debtor’ has been adjudicat- 
ed in two places, and moreover, that the 
properties of the debtor can be more con- 
veniently distributed by the Calcutta High 
Court in its insolvency jurisdiction than by 
the Rangoon High Court. A number of 
facts are alleged upon which that conten- 
tion is founded. Before going any further, 
it will be convenient, and I think desirable, 
for me to refer specitically to s. 22, Rangoon 
Insolvency Act. It runs thus: 

“Where it is proved to the satisfaction of the Court 
that insolvency proceedings are pending in any 
other British Court whether within or without 
British Burma against the same debtor and that 
the property of the debtor can be more conveniently 
distributed by such other’ Court, the Court may 


annul the adjudication or may stay all proceedings 
thereon.” 


As I conceive, the jurisdiction of the Court 
to annul or stay proceedings on an adjudi- 
cation order under this section isa discre- 
tionary jurisdiction. It is a jurisdiction 
which cannot be invoked as of right though 
no doubt there are settled principles upon 
which the discretion is either exercised or 
not. eAnd I take it as settled that, assum- 
ing the matter to fall within s. 22 at all, 
then*the dominating factor which decides 
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the Court whether to exercise its discretion 
or not is whether the assets can be more 
conveniently and efficiently administered in 
the one Court than in the other. I entertain . 
some doubt as to whether it can be said 
with truth in this case that there were in- 
solvency proceedings pending both in 
Calcutta and in Rangoon against ‘the same 
debtor.’ The pcsition, as I have pointed 
out, is that there were nine or seven people 
carrying on businessin Calcutta under the 
name of ‘Ramnibas Ramnarain’. In Rangoon, 
six out of these seven or nine persons were 
carrying on business under another name 
altogether, namely that of ‘Motilall Prem- 
sukhdass.’ And Ihave been exercised in my 
mind whether, for the purpose ofsa. 22, 
Rangoon Insolvency Act, they really consti- 
tute ‘the same debtor’. Looking at it from 
the angle of a debt, there was a joint and 
several liability of nine persons in Calcutta 
trading under one name, while there was a 
joint and several liability of six persons in 
Rangoon trading under a different name 
altogether. I am not altogether sure, as [ 
have said, that, for the purpose of a. 22, 
Rangoon Insolvency Act, they constitute 
‘the same debtor.” lam ‘bound to concede, 
and I do concede, that the adjudication of 
seven partners in Calcutta carries with it 
and brings aboutthe insolvency also of the 
firm in Rangoon of which six ot the indivis 
dual Calcutta insolvents formed partners, 
lf A, B and C are adjudicated insolventgs 
under a firm name, then A, B and C indi- 
viduaily become insolvents. And if A and 
B are carrying on business elsewhere under 
another firm name,they and the firm are 
automatically involved in insolvency by 
their previous adjudication. While, there- 
fore, it may well be that the Oaleutta order 
of adjudication involved the adjudication 
of the Rangoon firm, that is not, tomy mittd 
quite the same thing as saying that they 
constitute the ‘same debtor’ which is the 
necessary qualification for the exercise of 
jurisdiction under s. 22. 

I donot, however, propose to decide this 
matter upon that ground. There is another 
matter with which I must deal. Prior to 
the separation of Burma from India, the 
whole of the insolvency jurisdiction in the 
Presidency towns of both countries was 
governed by the Presidency Towns Ingol- 
vency Act. That Act was an Act of the 
Indian Legislature. The effect of separation 
has-been this. The Presidency Towns Insol- 
vency Aci has remained in force in India, 
But in Rangoon, the insolvency jurisdiction. 
has come to be governed by what mus sbe 
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treated as a new Act altogether, namely, 
the Rangoon Insolvency Act, which has been 
made applicable to Rangoon by the Adapta- 
tion Order of British Burma. And it fol- 

< lows that, in the insolvency relations be- 
tween India and Burma, Burma has now 
become a foreign country so faras India 
18 concerned, or, at all events, another part 
cf the British Empire. And the question 
which arises—and it may one day form a 
more serious matter for debate—is whether 
an adjudication order in India has the effect 
of vesting in an Official Assignee in India 
immovable property in Burma. ‘lhe prin- 
ciple underlying that question, of course, 
would operate both ways and would be 
applicable equally as to whether the adjudi- 
cation order Madein Rangoon would vest 
in the Official Assignee of Rangoon immov- 
able property in india. ‘ne view which 
seems to be taken by Sir Dinshaw Mulla in 
his work on the Presidency ‘Lowns {nsol- 
vency Act appears to be thut in the altered 
relations between Burma and India, an 
adjudication order in India will not vest in 
an Official Assignee in India immovable pro- 
perty of tue insuivent in Burma. “This, of 
course, was written before separation, but 
nevertheless is exactly applicable, in my 
view, tothe position uf Burma since the 
separation, He says in discussing this ques- 
tion : 


“The Presidency Towns Insolvency Act, however, - 


isan Act of the Indian Legislature, and consequent- 

ly ib can operate only in British ludia,” g 
1 Pause to observe that, since separation, 

Burma is no longer part ot British ludia. 


°- “Therefore, though the Act provides that on the 
making of an order of adjudication the properiy of 
the iusvlvent wherever sijuate vests in the Ofhvial 
Assignee, the order, it is cunceived, cannot operate 
asa transfer of mmmovable property within the 
British Empire outside British ludia, and.as to 
momofable property in a foreign country, it would 
certainly not be efiective unless specially recognized 
by the iaw of that country, Jt is not to be supposed 
that the framers of the act were not awale ot this 
limitation to ite scopo, ‘Lhe whole question was 
fully considered, anu the words ‘wherever situate’ 
were auded in the section to give to un. order of 
adjudication made by Uourts under the Presidency 
‘Towns Insolvency Act the widest possible eftect.” 
lt taut expression of Opinion be the true 
one—aud withthe greatest respect to tue 
learned author ot this book 1 am inclined 
< toagree that it is~then tue elect would 
be wnat an order of adjudication made 
to-day in Calcutta, is not sufliclent LO vest, 
under 6. 17, Presidency Towns Insolvency 
Act, 1D the Othcial Assignee of Calcutta 
_immovabie propery of the inselv8nt in 
Burma. l have been relerred to two cases 
in the Vaivutta Higa Qouyt. The nret of 
6 x 
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it is Sumermall Surena v. Bansilal Abir- 
chand (1). That however is not, in my 
opinion, an authority ina sense contrary to 
the view expressed by Sir Dinshaw Mulla. 
What the learned Chief Justise of Calcutta, 
if I understand him rightly, says there is 
that while an insolyent’s interest in immov- 
able property in another part of British 
India does not automaticaliy vest in the 
Olficial Assignee, nevertheless, it is avail- 
able for creditors in the sense that if the 
insolvent is ameoable to the jurisdiction 
of the Calcutta Court, he can be made to 
make the property available for his 
creditors. ‘That is expressed by Sir Dinshaw 
Mulla at p. 09 of nis work on the Presi- 
dency ‘towns Insolvency Act. Tne other 
case inthe Calcutta High Court is that of 
In ve Binjraj Sagarmal (2). Toat is a very 
recent case of a Single Judge in Calcutta 
and it is quite true that in that case he 
suggests that, where the law of insolvency 
is identical in the two places, the ummov- 
able pruperty in one place vesis in the 
Official Assignee by virtue of the adjudica- | 
ton order made in the other. Applying 
that to the present case before me ıt 
is, in my view, to put it at its lowest, 
doubtful whether toe immovable pro- 
perties of the insolvents in Burma have 
ever vested in the Orticial Assignee in 
Valoutta. 

L now pass on to deal with the applica- 
tion upon its facts. Allidavits nave been 
nied ou behalf of the applicant in which 
tuey concede that there was in Burma not 
less than a lakh and a quarter rupees 
worth of immovabie property. It may 
well be that that is an understatement, 
because | have before me an attidavit made 
by one ot the parmers of the insolvent 
firm, in Orvil Regular No. s of 1937 of tms 
Court in wmcu be said on May ð this 
year, that his trm owned immovable 
property in. Akyab and Unittagong worth 
10-day about three lakhs of rupees. Putting 
it however at its lowest, ib cam be said with 
truth that there 19 a very substantial quantity 
of immovable property in Burma More- 
over, it 18 quite clear, buth from the affidavits 
of tne petitioners and from the affidavits of 
the respondents, that a substantial business, 
if not, the buik of the business of the 
trading concern in Calcutta and Rangoon 
was carried on at Kangoon. They were 
purchasers of paddy, gold and other com- 
modities in Burma waich were—some, at 

(1) 85 O W N 997; 137 Ind. Oas, 299; A I R 1932 Gal. 


310; Ind, Kul. (19482) Ual. gus, * 
(#) 02 O 659; oy O W Nags, 
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any rate of which were—shipped to India 
for sale, The petitioners say that practic- 
ally the whole was shipped to India for 
Bale but the petitioning creditors in 
Rangoon deny that and they say that, in 
truth, as much as 95 per cent, of the pro- 
duce purchased in Burma was disposed of 
in Rangoon itself. I am satisfied on the 
evidence that it is certainly not possible at 
this stage to predict that there are not in 
Burma assets of a very substantial nature 
or that the liabilities in Burma are less 
than the liabilities in India, Noneof the 
insolvents has, as yet, filed his schedule and, 
accordingly, their statements of what the 
assets are that will have to be administered 
are not yet available to the Court. 

. Before closing this judgment, I want to 
refer very brieflytoa casein the Bombay 
High Court to which I have been referred 
by Mr. Ohatterjee as correctly setting out 
the principles upon which the Court has to 
exercise its jurisdiction in matters of this 
kind, The case is the case in In re 
Aranvayal Sabhapathy Moodliar (3). There 
was there an adjudication first in Madras 
and then in Bombay and, in due course, an 
application was made in Bombay to annul 
the adjudication upon the ground of 
previous adjudication in Madras. That the 
Court refused to do, Lt pointed out that, 
on the authority, among other cases, of the 
well-known case in In re Artola (4) an 
adjudication order ought to be made whe- 
ther the necessary qualifications exist note 
withstanding that there is at the time 
another adjudication in another place and 
not theless so, because there are or may 
be no assets for it to act upon. It is 
pointed out that the question of the Court 
in which the assets ought ultimately to be 
administered is one for future determina- 
tion, Asa result of that case, the Bombay 
High Court refused also to stay its own 
adjudication, holding that it was not suffi- 
cient to show thatthe assets had already 
vested in the Madras Oourt. But it was 
carefully recognized that the Madras Court 
by virtue of its prior order, had the right to 
control proceedings and that care’ had to 
be taken that nothing was done which 
would interfere with the exercise of that 
order. On the facts of the present case, it 
would seemtome, acting in my discretion 
under s. 22, that I ought not to stay the 
proceedings under the Rangoon adjudica- 
tion order, at any rđe as yet. In the first 


(3) 21 B 297, - 
(4) (1890) 24 Q B D 640;.59 LJ Q B 254; 62 LT 781; 
7 Morr811 80. 
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place, as I have pointed out, there are 
admittedly very substantial assets in Burma 
and it is not established to my satisfac: 


tion either that the bulk of the business. 


lay in India or that there are not consider- 
able liabilities in Burma. Again, there 
remains the question upon which I have 
expressed 4 view, but not decided, whether 
the immovable property in Burma ever 
has vested in the Oalcutta Official Assigaee. 
The view I take is that, before this Court is 
asked to commit itself to stay its own 
adjudication, this insolvency should have 
advanced considerably further than it has 
at present: If, when the assets and 


-liabilities have been ascertained in the 


usual way and when the assets have been 
collected or are in process of collection, it is 
then ascertained that the interests of 
creditors would be better served by continu- 
ing the administration in Calcutta, then it 
can be done; but,on the materials before 
me now, [I should not feel justified in 
saying that the administration of the Burma 
assets should be taken away from the 
Burma Official Assignee and handed 
over to the Oalcutta Official Assignee. 
Accordingly, in my view, this is not a 
proper case for me to exercise my discre- 
tion under s. 22 and I propcse to dismiss 
both the petitions. ‘The petitions are, 
therefore, dismissed with costs against the 
petitioners, Advocate’s fee five gold mohurs 
on each petition. 


8. Petitions dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No. ill of 1937 
October 24, 1937 . 
ADDISON AND DIN Mosammap, JJ. 
MUNICIPAL COMMITTEE, AMRITSAR 
—DREFENDANT—APPELLANT 


versus 

KANSHI RAM—Pratyrirs—Responpent 

Limitation Act (IX of 1908), Sch. I, Arts. 115, 
39, 120—Municipal Committee holding cattle fair on 
land of another for several years—Agreement to 
compensate land owner, if implied—Suit for com- 
pensation-—Article applicable. 

From the fact that a Municipal Committee con- 
tinues to hold a cattle fair every year on the land 
of another, an inference can be drawn that there is 
an implied contract between the owner of the land 
aad the Committee that the latter should pay to 
the owper and that the owner should allow the 
Oommittee to hold the fair. 

Consequently where the owner files a suit against 
the Committee for compensation not received, the 
suit will be Joverned by Art. 115 and not by 
Art, 39 or Art. 120, Limitation Act, 


F. O. A. from the decree of the Sxb- 


. 
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Judge, First Class, Amritsar, dated Decem- 
ber 7, 1936, 
Messrs. M. Sleem and Behari Lal, for the 


- Appellant. 


Messrs. Achhru Ram and Vishnu Datta, 
for the Respondent. l 

Judgment.—The Municipal Committee 
of Amritsar holds a cattle fair twice a 
year. The land on which the fair is held 
did not belong to the Committee but to 
different landowners. The fair has been 
held on the same ground for a considerable 
number of years, though it is not definitely 
established when this commenced. No 
compensaticn was paid to the various 
landowners up to 1919. In that year com- 
pensation was claimed by the plaintiff and 
other landowners. Most of the claims have 
been settled but the Municipal Committee 
and the plaintiff did not come to terms. 
Accordingly the plaintiff instituted the 
present suit against the Committee on 
July 23, 1935 for Rs. 7,250 as compensation 
for the land from 1929 to Baisakhi 1935. 
Various defences were raised. The trial 
Court decreed tke claim to the extent of 
Rs. 5,800 with proportionate costs and the 
Municipal Committee has appealed. 

It was held by the trial Court that 
Art. 120, Limitation Act, applies, In our 
opinion this is not so, Nor do we think 
that Art. 39 applies as it cannot be said 
that there was any trespass, for obviously 
there was an implied understanding or 
contract that the fair should be held there. 
This is the only possible inference from 
the fact that it has been held there for 
po many years. This means that the 
proper Article is 115, that is the suit must 
be treated asa suit for compensation for 
a breach of an implied contract not in 
writing registered and not specially pro- 
vided for. The time when limitation begins 
under this Article is when the contract 
is broken or (where there are successive 
breaches) when the breach in respect of 
which the suit is instituted ocours, or 
(where the breach is continuing) when it 
ceases. Ib seems to us, however, that the 
question of limitation does not arise in 
this suit. The plaintiff has been asking 
for compensation since 1929. For the 
first three years from 1929 to 193la 
cheque for Rs. 2,400 was actually made -out 
in thee Committee's office and on June 13, 
1931, the President, to whom full powers 
had been handed over to settle the matter, 
ordered the cheque to be paid. It was 


- not, however, paid but the fair continued to 


bp held on the Jand and the Committee 


. 
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and the plaintiff continued to dispute as 
to what was the proper rate of compensa- 
tion. The land supervisor of the Committee 
(D. W. No. 1) has stated that so far as he 
knew the matter was still pending before the 
Committee. This means that the Committee 
has never refused to pay though the rate 
of compensation has been in dispute. 
No breach, therefore, can be said to have 
occurred and limitation cannot be held to 
have started. 

The trial Court has taken the report of 
the Tahsildar as the best basis for com- 
puting the compensation due. It is in 
evidence that many of the other landowners 
have been compensated at that rate. 
There was another report by a servant of 
the Committee, but it is not so reliable 
as that of the Tahsildar, while the 
principal reason given in that report for 
reducing the Tahsildar’s figure was that 
the plaintiff did not own much of the 
land which he claimed. There is not much 
difference as tothe actual rate. Tunere is 
now no dispute that the land ag mentioned 
in thé plaint did belong to the plaintiff. 
On the record, therefore, there is no question 
but that the report of the Tahsildar, 
(who went into the witness-box) corroborat- 
edas it is by certain other evidence, is 
the best evidence as to what should be 
given in the present case. The Tahsildar, 
however, allowed a special rate for 25 kanals 
of land for the firet three years. It does 
not seem to: have been established that 
this special rate is correct. We therefore 
reduce the compensation for the first three 
years by Rs. 1,000. The rate allowed -for 
the subsequent years is reasonable and is 
justified on the record. In the result we 
accept the appeal so as to reduce the 
decretal amount to Rs. 4,800 with propor- 
tionate costs on that amount in the trial 
Qourt. The parties will bear their own 
costs here, The cross-objections were not 
pressed and are dismissed without costs. 

D. Order accordingly. 





NAGPUR HIGH COURT 
Civil Revision No. 315 of 1937 
January 20, 1938 
Nryoa!, J. 
SUKHDEO PRASAD BALDEO PRASAD 
—APPLIOANT 
Versus 
J. MICHAEL—Opposirge Party 
Limitation Act (IX of 1808), Sch. I, Art. 52— 
More debts than one, due- Payment not specjfcally, 
appropriated—Appropriation, proof of, 
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_ Tf more debts than one are due and a payment 
is made which is not specifically appropriated, it 
is & question of fact in respect of which debt the 
payment was made. This appropriation need not be 
proved by any express declaration of the debtor at 
the time of the payment but any expression used 
by him, either before or after that time, or any 
other circumstances from which it may be inferred 
that the payment was intended to be appropriated 
to any particular debt or debts, or was made on 
account of all the debts collectively will be suffici- 
ent for the purpose, If the evidence shows that 
the payment was made on account of all, if will 
prevent any of the debts being barred by statute. 


App. for revision of decree 
Court of the Small Cause, Nagpur, dated 
March 13, 1937 in ©. 8. No. 1124 of 1936. 

Messrs. K. A. Pote and J. M. Thakar, 
for the Applicant. 

Mr. R. F. Rustomji, for the O pposite Party. 
_Order.—This is an application in revi- 
sion against the judgment of the Small 
Oause Oourt in Oivil Suit No 1124 of 
1936, dated March 13, 1937. 

The question is whether the plaintiff's 
suit which was filed on September 10, 
1936, to recover the price of the goods 
purchased from time to time by the de- 
fendant’s father on credit was barred by 
limitation. The plaintiff pleaded that the 
defendant's father owed Rs. 746-0 on 
January 19, 1932, which represented the 
total debt due by him and thatthe paid 
Rs. 40 leaving balance of Rs. 34-6-0 out- 
standing, that thereafter he continued his 
Purchases on credit and that on Decem- 
ber 9, 1933, he re-paid Rs. 11. The plaint- 
iff relied on that re-payment to extend 
limitation The lower Uourt held that as 
under Art, 52 of the Limitation Act, the 
time began to run from the date of 
the sale of each article, the re-payment 
made on. December 9, 1933, could not save 
the claim prior to September 10, 1933, 
from the bar of limitation. 

The dealings began in 1932 and the 
Te payment was within three years from 
‘that date. The question is; Will it extend 
the limitation in respect of the claim to 
recover the total amount found due on 
December 9, 1933, or only those items 
which were within three years before the 
suit, that is to say, subsequent to 
September 10, 1933. 

To sustain the lower Oourt’s view the 
learned Oounsel forthe defendant relies 
on Abdul Aziz v. Munna Lal (1), Puttu 
Lal v. Jagannath (27, Dansford v, Shaw 


j maf R 1921 All, 325; 63 Ind. Cas, 435; 19A L 


(2) A TR 1935 All, 53; 155 Ind, Oas. 44; (1935 
ALJ 33; 7R A 863; (1935) A L R 303, ea 
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and (Oo. 183) and Mukat Lal v. Gulab Singh 
(41. Of these the last two cases do not 
afford any guidance. Puttu Lal v. Jagan» 
nath (2), follows Abdul Aziz v. Munna Lal 
(1). These cases are similar to the present 
case and it was held there that the credi- 
tor is not entitled to credit the payment 
made by the debtor towards the entire 
balance found due on the date of pay- 
ment soas to save limitation for each item. 
In my opinion the principle is too broadly 
stated without qualification. If more debts 
than one are due and a payment is made 
which is not specifically appropriated, it 
isa question of fact in respect of which 
debt the payment was made (see Halsbury's 
Laws of England, Vol. XX, p. 637, s. 607, 
2nd Edition). The true rule appears to 
be that stated at p 428, Vol. 1 of 
Mitra’s Law of Limitation as follows:— 
“This appropriation need not be proved by any 
express declaration of the debtor at the time of the 
payment but any expression used by him, either 
before or after that time, or any other circum- 
stances from which il may be inferred that the 
payment was intented to be appropriated to any 
particular debt or debts, or was made on account 
of allthe debts collectively will be sufficient for 
the purpose. It must be observed that if the 


evidence shows that the payment was made on 
account of all, it will prevent any of the debts 


being barred by statute,” 
This is an extract from Darby & 


Bosanquet, 2nd Edition, p. 710. 

In view of the above-mentioned rule, it 
has io be seen whether there is any 
evidence or circumstance from which it 
can be inferred that the debtor intended 
the payment to be appropriated towards 
the enire balance outstanding against 
him on the date of payment. The learaed 
Counsel for the applicant contends that 
debtor’s signature made on the endorse- 
ment. evidencing the payment was not 
proved. The lower Court has exhibited 
the document as proved and it bears 
No. P-93. That contention, therefore, must 
fail. There is another document Ex. P-L 
dated January 19, 1932, which contains 
several petty ilems making up a total of 
Rs. 74-6-0. ‘The debtor paid Ks. 40 and 
acknowledged the balance of Rs. 34-6-0 in 
his own handwriting. That goes to prove 
that the debtor made the re-payment of 
Rs. 40 on account of all the small items 
noted in that document. Unless there is 
proof tb the contrary, it must in view of 
this circumstance, be presumed that the 
payment of Rg, 11 made on December 9, 


(3) A IR 1925 Pat, 806; 88 Ind. Oas, 747. 
() A TR 1931 All, 228; 132 Ind. Gas, 422; 11931} 
A LJ 363; Ind, Rul. (193f) AL. 518, ae 
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1933, evidenced by Ex. 93-P was a pay- 
ment made on account of the total balance 
due and not on account of any specific 
item. There is no evidence adduced by 
the defendant to displace this presump- 
tion. It must follow that the payment 
made on December 9, 1533, extended 
limitation for the total debt due on that 
date. The suit which was filed on 
September 10, 1936, was, therefore, amply 
within time. 

The result is that the lower Court's decree 
is modified by the addition of Re. 92-4-3. 
The non-applicant will pay the applicant’s 
costs in both the Oourts. Pleader’s fees 
Ks. 10. 

D. Decree modified, 


CALCUTTA HIGH COURT. 
Oriminal Revision No. 384 of 1937. 
August 9, 1937 
GUHA AND LETHBRIDGE, JJ. 

R. B. SETT SUKHLAL KARNANI 

—ACCUSED—PRTITIONEE 
versus 
EMPEROR~Opposits Party 

Criminal Procedure Code (Act V of 1898), s. 107—~ 
Object of, is prevention and not punishment of 
offences, 

The Magistrate has, under the law, to satisfy 
himself that a person is likely to commit a breach 
of the peace or disturb the public tranquility as 
mentioned in s 107, Oriminual Procedure Code, 
before taking action. The object of the provisions 
contained in 8. 107, is prevention and not punish- 
ment of offences ; it is intended not to punish persons 
for anything that they have done in the past, but to 
prevent them from doing in future something that 
might occasion a breach of the peace, Srikantha 
Nath Shaha v, Emperor (1), Emperor v, Jiwan 
Singh (2) and Shadi Lal v. “emperor (3), relied on, 

Messrs. S. N. Banerjee, S. C. Talugdar, 
Provash Chandra Basu and Biswanath 
Dhar, for the Petitioner. 

Mr. Bireshwar Chatterjee, for the Oom- 
plainant. k 

Mr. D. N. Bhaitacharjea, for the Orown. 

Guha, J.—This Rule was issued on April 
30, 1937, calling upon the District Magis- 
trate of 24-Parganas to show cause why the 
prcceedings complained of shouid not be set 
aside or, in the alternative, the order of 
transfer of proceedings to the Police Magis- 
trate quashed or such other order or further 
orders made as to this Oourt may seem fit 
and proper. The proceedings referred to 
are proceedings under s. 107, @riminal 
Procedure Code. It appears that proceedings 
under s. 107, Criminal Procedure Code, were 
started on a petition held beft&re* the Subar- 
ban Police Magistrate of Alipur on Septem- 
ber ‘ll, 1936, .by ope Hasanera Begum 
$ . ; in 
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against certain persons named in the petition 
of complaint, Hamid, Nazir, Wazid, Soleman 
and five or six other Gcondas whose 
names are not known. The Police Magis- 
trate before whom the petition of complaint 
was filed on September 11, 1936, sent the 
same to the Police Officer in charge of 
section “S” for enquiry and report by 
September 18, 1936. A report was submit- 
ted by the Police on October z, 1936. On 
that report the Police Magistrate was satisfi- 
ed that there was a case against the 
petitioner before this Court and passed an 
order to draw up proceedings against him 
under s. 107, Criminal Procedure Oode. 

At one stage the case came up before 
this Court and in the order passed on 
February 1, 1937, discharging the Rule 
issued by this Court an observation was 
made that the petitioner could go to the 
District Magistrate of 24-Parganas who wasin 
a position to decide the question of jurisdic- 
tion of the Police Magistrate to initiate pro- 
ceedings as wasraisedin the case. The case 
then came before the Additional District 
Mayistrate of 24-Parganas and he decided 
the question of jurisdiction by the judgment 
recorded by him on April, 24, 1937. The 
Additional District Magistrate held that 
the proceedings under s. 107, Oriminal Pro» 
cedure Code, as started by the Police Magis- 
trate were without jurisdiction. The learned 
Additional District Magistrate, however, on 
his own initiative took proceedings against 
the petitioner in accordance with the pro- 
visions of s. 10/7, sub-s. (2), Criminal 
Procedure Code. The proceedings initiated 
by the Additional District Magistrate were 
under his orders, transferred to the Police 
Magistrate of Alipur for disposal. This Rule 
as issued on April 30, . 1937, was directed 
against the orders aforesaid passed by the 
Additional Magistrate of 24-Parganas on 
April 24,1937. Thereis no question that 
the Additional District Magistrate had jurig- 
diction to take proceedings under s. 107 (2), 
Criminal Procedure Code. ‘The question for 
consideration is wnether there were materials 
before the Additional District Magistrate on 
April 24, 1937, on which such proceed- 
ings could be based. The materials on 
wuich the Magistrate was prepared to act 
were those supplied by the petition of com- 
plaint led by Hasanera Begum on Septem- 
ber 11, 1936, and the Police report dated 
October 2, 1936. ; 

The law as it stands provides for a 
proceeeding under s. 107, Criminal Procedure 
Code, being started on information received 
if in the opinion uf the Magistrate there 
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is sufficient ground for a proceeding, The 
Magistrate has, under the law, to satisfy 
himself that a person is likely to commit 
a breach of the peace or disturb the 
public tranquility as mentioned in s. 107, 
before taking action. The object of the 
provisions contained in s. 107, Oriminal 
Procedure Oode, is prevention and not 
punishment of offences; itis intended not 
to punish persons of anything that they 
‘have done in the past, but to prevent 
them from doing in future something that 
might occasion a breach of the peace : see 
in this connection the cases in Srikantha 
Nath Shaha v. Emperor (1), Emperor v. 
ia Singh (2) and Shadi Laly. Emperor 
(ð). 


On an examination of the case before 
us from the above standpoint the order 
directing the initiation of a proceeding 
under s. 107, Criminal Procedure Code, by 
the Additional District Magistrate may be 
supported under ‘the law. But before any 
action was taken and a proceeding drawn 
up and a direction given for the transfer of 
the proceeding to the Police Magistrate as was 
done by the Additional District Magistrate 
in the case before us, he should have, in our 
judgment, satisfied himself that the cause 
for initiation of a proceeding which existed 
on October 2, 1936, as disclosed in the 
Police report, still exists or in other words, 
the learned Additional District Magistrate 
must hold that there was sufficient ground 
at present, for a proceeding under s. 107, 
Criminal Procedure Code. It was, in our 
judgment, necessary for the Additional 
District Magistrate to refer the petition of 
complaint filed, by Hasanera Begum on 
September 11, 1936, to the Police for 
further enquiry and report. In the above 
view of the case before us the orders 
against which this Rule was directed are 
` set: aside; and we send the case back to 
the Additional District Magistrate for pro- 
ceeding in accordance with law in the 
light of the observations made in this 
judgment. 

Lethbridge, J.—I agree. 
8. Order set aside. 

(1) 90 WN 898;1 OL J 616; 2 Or. L J 554. 

(2) 52 A 593; 124 Ind. Cas, 706; A IR 1930 All. 
408; (1930) Cr. Cas. 565; 31 Or. LJ 710; (1930) A L 
J 866; Ind, Rul. (193) All. 562, 

(3) 12 Li 457; 134 Ind. Cas, 585; A I R 1931 
Lah. 191; (1931) Or. Oas. 311; 32 Or, LJ 1207; 32 
P L R138; Ind, Rul. (1931) Lah. 969. 
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LAHORE HIGH COURT 
First Civil Appeal No. 79 of 1937 
December 2, 1937 
ÅDDISON AND ABDUL Rag:tp, JJ. 
SONUN RAM-MUKHI LAL OHAND AND 
oTaBRS—PLAINTI#FS—APPBLLANTS 
versus 
SEWA RAM AND OTAERS-- DEFENDANTS 
— RESPONDENTS 

Partnership—Dissolution—Individual partners, 
when can sue for their shares of separate partner- 
ship assets. 

After dissolution until the accounts of the part- 
nership are completely settled, individual partnere 
cannot sue for their share of any separate part of 
the partnership assets. Such a suit will be main- 
tainable where the partnership has been completely 
wound up andthe assets have become available to 
the partnership thereafter. 

F. O. A. from the decree of the Sub- 
Judge, First Olass, Dera Ghazi Khan, dated 
November 4, 1936. 

Mr. R. L. Anand I, for the Appellants. 

Mr. L. M. Datia, for the Respondents, 

Addison, J.—The plaintiffs are the 
descendants of Lal Chand. They pleaded 
that there was a firm whose partners were 
Lal Chand (a five annas share), Gonda 
Ram, the deceased father of Pari Ram 
minor, defendant No. 2 (a four annas share), 
Khan Chand, the deceased uncle of Lekhu 
Ram, defendant No. 3 (a three and a half 
annas share) and Ganga Ram, the deceased 
nephew of Tharia Ram, defendant No. 4, 
{a three and a half annas share). It was 
stated that Gonda Ram, the father of Pari 
Ram, minor, usually worked at the shop and 
that he got from defendant No, 1, Sewa 
Ram, a registered mortgage deed, dated 
January 18, 1924, for Rs. 2,500 in his own 
favour, though the money was really 
advanced by the firm. Gonda Ram died 
in 1927 and it is alleged that after his death 
the mortgagor, Sewa Ram, borrowed a further 
sum from the firm and executed a new mort- 
gage deed, which is, in suit, for Rs. 4,(00 
on November 13, 1929, in favour of the 
firm which ab' that time was made up of 
the plaintiffs, Pari Ram, the minor son of 
Gonda Ram, Khan Chand and Ganga Ram. 
It was further stated that Ganga Ram, now 
deceased, who is represented by Tharia 
Ram, defendant No. 4, orally transferred 
the right under the last mortgage deed, 


‘whieh included the sum due on the first 


mortgage deed, in favour of the plaintifis 
on July 20, 1932, and had this transaction 
entered in the firm’s books. Accordingly 
the plaintifis, brought the present suit on 
the basis ef the mortgage, claiming to 
be entitled to the whole mortgage money., 
The suit was resisted by the morfgagor 
: e 
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and by the minor Peri Ram, defendant 
No. 2. The siortgagor pleaded that there 
was a contractual partnership, registration 


“of which was necessary, that he had no 


dealings with, and did not know of, such 
a firm as was setup in the plaint, that 
his dealings were with Gonda Ram alone in 
whose favour the first mortgage-deed was 
executed and that the second deed was 
secured from him by Lal Chand, a member 
of the plaintiff's family, by undue influence 
and fraud. The minor Pari Ram, defen- 
dant No. 2, pleaded that the debt was due 
to him alone, that he was not bound by 
the subsequent deed, and that Ganga Ram 
had no right to transfer his rights in 
favour of the plaintiffs. He pleaded that 
the partnership must be taken to have 
been dissolved by the death of his father. 
The trial Oourt held thatthere was a part- 
nership and that the dealings were those 
of the partnership. It found that Ganga 
Ram made the transfer in favour of the 
plaintifis but that he had no right to do 
go without the consent of the minor Pari 
Ram, who stcod in his father's shoes with 
respect to the partnership and whose 
grandfather was not consulted though he 
was alive. With respect to Khan Chand's 
share it held that the transfer of it was 
valid as Lekhu Ram, his nephew, defen- 
dant No. 3, did not object to it. It then went 
on to hold that the plaintiffs could not 
sue for the entire mortgage money as the 
rights of Pari Ram minor could not be 
transferred and thata suit for the plain- 
tiffs share of the mortgage money would 
not, lie. The suit was, therefore, dismissed 
and the plaintifs have preferred this 
appeal. | 

In our judgment this suit was properly 
giamissed. Under s. 263, Contract Act, 
after dissolution of partnership, the rights 
and obligations of the partners continue 
in all things necessary for winding up the 
business of the partnership. It is true 
that, seeing that Gonda Ram died in 1927, 
a suit for dissolution of partnership and 


“settlement of accounts will not lie at the 


inetance of any of the parties except Pari 
Ram minor, limitation for whom is pro- 
tected by his minority. Until the accounts 
of the partnership are completely settled, 
individual partners cannot sue for their 
share ‘of any separate part of the partner- 
ship assets. Itis alleged that this mort- 
gage ls a partof those assets. As a suit 
for accounts is still maintaimdble at the 
instance of Pari Ram, with whom no 
sbttlement has been made, the suit of any 
A p 


. 


partner for his share of this mortgage 
cannot lie. It would have been different 
had the partnership been completely wound 
up and this asset had become available to 
the partnership thereafter. In such cases 
it has been held that a suit will lie for 
its recovery and that when recovered the 
money should be distributed according 
to the shares of the partners. This 
follows from s. 263, Contract Act, which 
was in force at the time while s. 47 of 
new Partnership Act is more or less to 
the same effect. For the reasons given 
above we dismiss this appeal but make 
no order as to costs of this Court. 
D. Appeal dismissed. 





NAGPUR HIGH COURT 
Oriminal Revision Application No. 66 
of 1938 
April 5, 1938 
QRUER, J: 

QAMARALI AND OTHERS-—APPLIOANTE 
VETSUS 
Musammat TULSI— NON: APPLICANT 

Criminal Procedure Code (Act V of 1898), ss. 202, 528 
— Scope—First part of section, if applies to transfer— 
Second part, if excludes case of transfer under s, 528 
—Reference under s, 202, whencan be made—Inter- 
pretation of Statutes — Language of section clear— 
Court should not indulge in surmises. 

The first part of s. 202, Oriminal Procedure Oode, 
applies only to cases in which the Magistrate has 
taken cognizance himself and cannot apply to-a 
transfer, and the second part deals only with a trans- 
fer under s. 192 and therefore excludes the case of a 
transfer under s. 528, Criminal Procedure Oode. 
Mohammad Imamuddin v. Debendra Nath (1) and 
Ram Barai v. Ram Pratap (2), referred to. 

A reference under s. 202, Criminal Procedure Oode, 
cannot be made after evidence has been taken for 
the complainant and process issued. The Magis- 
trate cannot go back beyond the stage reached by 
his predecessor, A neceseary preliminary to an 
enquiry under s. 202 is postponement of issue of 
process, Where that was not done by the first Court, 
which in fact procured the attendance of the accused, * 
the stage for holding enquiry under s. 202 has passed 
and cannot be revived subsequently. Sadagopa- 
charyar v. Raghvacharyar (3), relied on. 

Where the language of a section is clear, it is not 
for a Court to probe into the mind of the Legislature 
orto indulge in surmises. 


Or. R. App. of the order of the 
Court of the Additional Sessions Judge, 
Nagpur, dated January 24, 1938, in 
Cr. R. No. 99 of 1937 reversing the order 
of the Court of the Tahsildar and Magis- 
trate, First Class, Katol, dated August 9, 
1937, in Or. C. No 28 f 1937. 

My. P. K. Salve, for ihe Applicants: 


Order.—The Additional Sessiong Judge, 
Nagpur, acting under s. 436, Criminal 
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Procedure Code, has set aside the dismissal 
of ‘a complaint under s. 203, Criminal 
Procedure Code, and remanded the case 
for further enquiry. The case, whichis a 
complaint one under s. 323 and other 
sections of the Indian Penal Code, was 
started in the Court of an Honorary Magis- 
trate, First Class, Digras, on September 6, 
1937, it was transferred to the Tahsildar 
and Magistrate, First Class, Katol, by the 
Additional District Magistrate, Nagpur. 
The first Magistrate had examined the 
complainant and had summoned the 
accused persons, who were present in his 
Court on June 12, 1937. The Second Magis- 
trate re-examined the complainant, and 
then directed a Preliminary enquiry. 
The accused had not appeared in his 
Court and no process was issued against 
them. The question is whether in 
these circumstances it was open to 
the second Oourt to order enquiry under 
s. 202, Oriminal Procedure Code. 

The transfer was not made under s. 192 
Oriminal Procedure Code, as the Additional 
District Magistrate did not himself take 
cognizance of the case; he in fact acted 
under s. 528, Criminal Procedure Code, 
Now, s. 202 can be applied by a Magistrate 
in two cases; first, on receipt. of a com- 
plaint of an offence of which he is authorized 
to take cognizance; and second, 


1 on receipt 
of a complaint of an offence which has 
been transferred to him under s. 192, 


Criminal Procedure Oode. for the present 
applicants it is urged that the first clause is 
very wide, and when the case came to the 
second Magistrate on transfer, he received it 
asa complaint of an offence of which he 
was authorized to take cognizance. It ig 
urged that if the section were otherwise 
interpreted, it would preclude the Possibility 
of preliminary enquiry when a case was 
transferred by the High Court under s. 526 
Criminal Procedure Code, even before 
any action at all had been taken in the first 
Court. It is also said that in any case 
there will be no prejudice to the com- 
plainant if a preliminary enquiry were 
ordered in such cases also. Bat in the 
present case the Preliminary enquiry has 
been followed by dismissal, whereas under 
the procedure now ordered, the complainant 
might possibly succeed: the complainant, 
therefore, might be prejudiced if the action 


of the second Oogrt alth l 
still upheld. ough illegal were 


Tie Additional Sessi 
the view that the, dean ea 
Oriminal Procedure Code, 


takes 
Part of s. 202, 
cannot apply to 
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a transfer, and the second part deals only 
with a transfer under s. 192 and, therefore, 
excludes the case of a transfer under s. 528,, 
Oriminal Procedure Code. It isto be noted 
that all this part of the section was amended 
in 1923 as the result apparently of the 
rulings to the effect that a Magistrate to 
whom a case had been transferred for 
disposal bad no jurisdiction to direct an 
enquiry or investigation under this section : 
Muhammad Imamuddin v. Debendra Nath 
(1); Ram Barai v. Ram Pratap (2). If 
the first part of s. 202 were to include all 
cases of transfer, then the second part would 
be redundant. Clearly the first part applies 
only to cases in which the Magistrate has 
taken cognizance himself. Although it is 
not proper to rely on Select Committee's 
reports for interpretation of a statute, I 
may just note that the Select Committee of 
1916 said that the words ‘transferred to 
him under s. 192° were inserted to cover 
cases which have been transferred to a 
Magistrate under s. 192 as well as cases of 
which he has taken cognizance himself. 
Section 192 is specially meutiond. We 
must conclude that the other kind of trans- 
fer under s. 528 does not come within the 
abmit of s. 202. This is on the principle 
of expressio unius est exclusio alterius. 

It may be urged that there is no apparent 
reason for distinguishing between two kinds 
of transfers and allowing preliminary enquiry 
in the case of one only. But where the 
language is clear, it is not fora Oourt to 
probe into the mind of the legislator or to 


indulge in surmises such that the case ofa . 


transfer under s. 528 was overlooked . when 
the section was amended. As the section 
stands, I think that the interpretation of the 
Additional Sessions Judge is correct. As 
was held in Sadagopacharyar v, Raghva- 
charyar (3) a reference under s. 202, 
Criminal Procedure Code, cannot be made 
after evidence has been taken for the 
complainant and process issued. The 
Magistrate cannot go back beyond the stage 
reached by his predecessor. A necessary 
preliminary to an enquiry unders. 202 is 
postponement of issue of process. That 
was not done by the first Court, which in 
fact procured the attendance of the accused. 
The stage for holding enquiry under s. 202 
had, therefore, passed and could not be 
revived subsequently. 


(1) 22 Ind. Oas. 422; 16 Or. L J 70; 180 W N 95; A 
IR 1915 Cale 20. 
(2) A IR 1920 Pat. 563; 57 Ind. Oas, 162;5P L J 47; 
210r. LJ 594, Ae 5 
(3) 9 M 282. ° . one 
j e 
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I, therefore, uphold the order of the Addi- 
tional Sessions Judge, and dismiss this appli- 
gation for revision. 

D, ; Application dismissed. 





CALCUTTA HIGH COURT 
Criminal Revision No, 1263 of 1937 
May 25, 1938 
BARTLEY AND Kaunpkar, JJ. 
SATISH CHANDRA DAS—Perttriongr 
versus 
CHINTA HARAN SAHA AND ANOTHER— 

. Opposits Party 

Criminal Procedure Code (Act V of 1898), e, 439 
— Power of High Court to interfere in revision 
with appellate judgment of acquittal—Criminal 
trial Revision. 

The High Court has power to interfere in revi- 
sion with an appellate judgment of acquittal, and 
though that power should be sparingly exercised, 

“it would be wrong to refuse to exercise it in cases 
where there has been a failure of justice by reason 
of the Appellate Court not having brought ite judi- 
cial mind to bear upon the evidence. Faujdar 
Thakur v. Kasi Choudhury (1), Basu v. Raika Singh 
(2), Basirulla v. Asadulla (3) and Nabin Chandra v. 
Rajendra Nath (4), relied on. 

Messrs. Sudhansu Sekhar Mukherjee and 
Satya Priya Ghose, for the Petitioner. 

Messrs. S. K. Basu and Surendra Mohan 
Das, for the Opposite Party. i 


Khundkar, J.—The two accused, oppo- 
site party Kala Chand Saha and Chinta 
Haran Saha, are brothers who were on 
July 15, 1937, convicted by a Magistrate 
under s. 323, Penal Code, for causing hurt 
to Harimati, the wife of the accused Kala 
Chand, and were sentenced to undergo 
rigorous imprisonment for six months and 
to pay a fine of Rs. 200 each. The convic- 
tions and sentences were set aside on appeal, 
and it is against the appellate order of ac- 
quittal that this Rule is directed. Harimati, 
a girl of about 18 years of age had been 
married to the accused Kala Chand for two 
years. Thereis evidence to show that the 
husband and his family were dissatisfied 
over the dowry and ornaments which the 
gir] had received from her relatives on the 
occasion of her marriage, and the mother 
and a brother of the girl have stated that 
they used to ill-treat her. On January 15, 
1937, at abont noon the accused Chinta 
Haran informed the girl's family that-the 
girl had, hanged herself on the previous 
day and that she was lying “unconscious. 
It is not disputed that though the girl 
had been lying in a state of yngenscious- 
ness for some time, no attempt had been 
“made to summon medical assistance. The 
mother of the girl preceeded to the ac- 

b : 


. . 
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cused’s house and found her daughter 
lying unconscious covered with a quilt. She 
summoned a dector who found her condi- 
tion to be so serious that he advised her 
removal tothe hospital. The girl was ad- 
mitted into the Dacca Mitford Hospital 
where she died on January 19, without 
recovering consciousnéss. The medical evi- 
dence was that death was due to pneu- 
monia and meningitis. Her body revealed 
marks of various injuries which included a 
number of braises on the back, buttocks, 
and back of the thigh, and a ligature mark 
with abrasions across the throat. The 
opinion of the doctor who conducted the post 
mortem examination was that the injuries 
might have had some effect in causing pneu- 
monia or meningitis, 

On January 16, the girl's brother Satish 
Chandra Das laid a first information, as a 
result of which a Sub-Inspector of Police 
conducted an investigation, which his own 
evidence shows to have been perfunctory. 
This investigation was closed with what is 
known as a “final report” the reason given 
being that the case was non-cognizable. 
In this connection the Police Officer also 
said: “We had no breathing time then on 
account of the election at the time.” A 
very significant feature of this investigation 
is the fact that though two witnesses, 
Subal and Anil, to whose evidence refer- 
ence will next be made, were examined by 
the Sub-Inspector on January 24, that 
officer stated in the final report that no 
one saw Harimati being beaten. In cross- 
examination he had to admit that this 
statement. was incorrect. The prosecution 
was launched as a result of a complaint sub- 
sequently presented by Satish Chandra Das 
to a Magistrate. The witnesses Subal and 
Anil stated at the trial that on the night of 
January 14, they were out canvassing for 
votes in connection with an election. At 
about 9 p. m. they heard a woman in the 
house of the accused crying babare, mare, 
marlore. They went up to the house and 
pushing open a window saw the two accused 
“raining fists and blows on Harimati,’ 
while some women of the household were 
standing by encouraging them. They ex- 
postulated with the accused who told them 
to mind their own business. It was after 
Satish Das lodged the first information 
report that these witnesses met him and 
acquainted him with what they had seen. 

The defence was a denial of the sory of 
assault. On behalf of the accused it was 
stated that Harimati had tried to commit 
suicide by hanging after shutting herself 
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into a- room and that the attempt had been 
frustrated with the assistance of some 
masons who happened to be working in the 
house and who had broken open the door. In 
support of this story the defence examined 
two masons and three neighbours. The 
masons stated that they were working at 
the rear of the house when they were 
called by Chinta Haran’s wife. They went 
up and peeping through a broken window 
saw the girl hanging.. They then broke open 
the door and the girl was brought down 
The evidence of the three neighbours was 
that they had not heard that the girl had 
ever been molested and that they saw her 
lying in an Unconscious or semi conscious 
condition on January 14, and were told 
that she had tried to hang herself. The evi- 
dence of these neighbour witnesses is partly 
hearsay and is negative and inconclusive. 
As regards the masons their testimony is of 
a character difficult to believe. The evi- 
dence of the Resident Medical Officer of the 
Mitford Hospital was that a period of from 
5 to 8 minutes is fatal in hanging. Yet the 
accused Kala Chand had stated to him that 
the. girl had been hanging for nearly 15 
minutes. It is clear that Kala Chand’s 
estimate of the time which it took to bring 
the girl down, if indeed she hanged herself, 
is the outcome of the story advanced on 
behalf of the defence that the girl had shut 
herself into a room in such a way that it 
had to be broken open. After the girl hang- 
ed herself, something must have attracted 
the attention of Chinta Haran’s wife She 
discovered the girl hanging and then sum- 
moned the masons from the rear of the 
house. The masons first went to look through 
a broken window before they made their 
assault upon the door. In these circum: 
stances itis impossible to understand how 
the girl did not die of strangulation before 
she was brought down. The evidence of 
the defence witnesses does not ring true. 
‘The trying Magistrate who heard the 
witnesses dépcse was obviously impressed 
by the evidence of the witnesses Subal and 
Anil. He stated in his judgment that he 
had considered their evidence very care- 
fully. He adverted to the fact that there 
was nothing in their cross examination to 
indicate that they were hostile to the accused 
or friendly with the complainant. He was 
satisfied that they were not biassed against 
the accused or intergsted in the case made 
by the complainant. There are considera- 
tions which the Appellate Coure- quite 
ignorgd; the injuries pn the girl’s body even 
excluding the mark on the throat are un- 


questionably indicative of assault, and just 
such an assiult as Subal and Anil say they 
witnessed. The oral evidenee is consistent 


with the girl’s condition, and is not unsup-' 


ported by probability. In circumstances 
such as were establisLed in this case, the 
reasons which actuated the learned Addi- 
tional Sessions Judge in setting aside the 
judgment ofthe trial Court are vague and 
insufficient. The learned Additional Ses- 
sions Judge apparently appreciated this 
position. for in the concluding portion of 
hia judgment he has made the following 


observation: 

“It appears to me to be one of those unfortunate 
cases in which a young married girl has to suffer 
indignities for no fault of hers. Assuming that 
the girl altempted to commit suicide as defence 
suggests, there must have been some reason for her 
doing so. From reading the case as a whole, one 
cannot but come to the plausible conclusion that 
she was the victim of mal-treatment. Morally, 
probably all the household was indirectly guilty 
of killing the girl but from the legal evidence the 
appellants are entitled to the benefit of the doubt 
for the offences with which they have been 
charged,” 


Incidentally this observation would seem 
to indicate some confusion of issues. The 
accused were not on their trial for having 
compassed the death of the girl but for 
causing hurt, and the evidence which bore 
directly on that question was the evidence 
of the witnesses Subal and Anil supported 
as it was by the injuries on the girl's body. 
How any real doubt arose about the evi- 
dence is not made clear, Two circumstances 
to which the learned Judge referred, the 
fact that the informant was not aware 
when he went to Thana that Subal and 
Anil had seen the assault of his sister and 
the fact that they were what is loosely and 
inaccurately described as “chance witness,” 
are notin themselves sufficient reasons for 
discrediting their testimony. We do not wish 
to be understocd as expressing an opinion 
upon the merits. It may be that upon a 
full and proper examination of all materials 
wpon the record, facts will emerge which 
will throw a real doubt upon the prose- 
culion case, crit may be otherwise. All we 
desire to say is that upon a careful consi- 
deration of the judgment of the learned 
Additional Sessions Judge, we are satified 
thah he has not directed his mind to the 
evidence and the circumstances on the re- 
cord in amanner consonant with 4 proper 
exercise of appellate discretion. 

On behalf of the opposite party it is 
urged tht ¢his Court should not interfere 
if revision with an order of acquittal upor 
questions uf fact, and a number of decisions 

kd e 
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have been cited as supporting this view. 
Those cases are undoubtedly correct deter- 
minaticns upon the special facts to which 


‘each relates, but we are “unable to deduce 


from them a general rule that this Court 
must never interfere in revision with an 
appellate order of acquittal which has been 
occasioned by a failure to judicially exa- 
mine and appreciate evidence. 

In Faujdar Thakur v. Kasi Choudhury 
(1) it was stated that according to settled 
practice, the Court would not ordinarily in 
terfere to set aside orders of acquittal in 
revision. But in that case, as appears 
clearly from the judgment of Fletcher, J. 
at' p. 624*, there was no reason to think 
that the Magistrate whose judgment rested 
upon an appreciation of the evidence that 
had been given before him, came to a 
wrong conclusion. 

In Basu v. Raika Singh (2) this Court on 
an application of the complainant set aside 
an order of acquittal on the merits in a case 
in which the trying Magistrate in his judg- 
ment while laying great stress on all consi- 
derations that might affect the credibility 
of witnesses for the prosecution, omitted to 
consider what might be advanced in their 
favour, and also failed to appreciate the 
corroborative value of an important witness 
for the prosecution. 

In Basirulla v. Asadulla (3) it was 
stated that in private prosecutions where 
the Crown does not think it proper to move 
against an order of acquittal, the High 
Court should not ordinarily interfere, but it 
does so when it is satisfied that there has 
been an error of law committed by the 
acquitting Oourt or where there has been a 
gross miscarriage of justice or in public 
interest. 

Nabin Chandra v. Rajendra Nath, 18 
Cr. L. J. 519 (4) was a case in which 
this Oourt in revision set aside an appel- 
late crder of acquittal where the judgment 
did not contain a proper discussion of 
the evidence and of he questions in- 
volved. The case referred to suffice to 
show that this Cuurt has power to interfere 
in revision with an appellate judgment of 
acquittal, and that though that power 


(1) 420 612; 27 Ind. Oas. 186; A I R 1915 Cal. 3&8; 
21 O LJ 53:190 WN 184; 16 Or. LJ 122. . 

(2) 18 CW N 244; 26 Ind, Oas. 170; A IR 1915 
Oal. 235; 15 Or. L J 72°. : 

(3) 33 O WN 576; 119 Ind. Oas. 130; AI R 1929 
Cal. 639; (19:9) Or, Gas. 35°; 30 Cr. L J 1013; ind. 
Rul. (1929) Cal, 738 . 


(4) 18 Or. L J 519; 39 Ind. Cas. 487; AIR 1218 
< Cal. 392, 
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should be sparingly exercised, it would be 
wrong to refuse to exercise jt in éases 
where there has been a failure of justice 
by reason of the Appellate Court not hav- 
ing brought a judicial mind to bear upon 
the evidence. This Rule must be made 
absolute. The order of the learned Addi- 
tional Sessions Judge is set aside and it is 
directed that the appeal be re-heard by 
some other Judge in. accordance with law. 

Bartley, J.—I agree. 

8. Rule made absolute. 





LAHORE HIGH COURT 
Seccnd Civil Appeal No. 336 of 1937 
June 14, 1937 
DALIP SINGH AND BKEMP, JJ. 
GHULAM MOHY-UD-DIN AND OTHERS 
Ke PLAINTIRFS-—-A PPRLLANTS 


versus 
Musammat HAJRAN BIBI AND ANOTHER 
— DERENDANTS-~RESPONDENT 

Second appeal—Appellate Court erring in law in 
arriving at conclusion upon facts~—Interference in 
second appeal. by High Court.. 

Where the lower Appellate Court has erred in law 
in holding that on the facts the descent has 
not been from preceptor to disciple the finding can 
be interfered with in second appeal. Mehraj Din 
v. Ghulam Muhammad (1), distinguished. 

S. O. A. from the decreeof the District 
Judge, Amritsar, dated January 2, 1937. 

Mr. Muhammad Monir, for the Appellants. 

Mr. Barkat Ali, for the Respondents. 

Skemp, J.—This second appeal has arisen 
from a suit brought by three Muslims of 
Amritsar as well-wishers of a takya for a 
declaration that the takyain question known 
as takya Billu Sain is wakf property and 
seeking that Ghulam Moby-ud Din, plaint- 
iff No.1, be appointed its mutwalli. The 
plaintiffs obtained sanction of the Collector 
under s. 92, Civil Procedure Oode, to their 
suit. The suit was mainly contested by 
Atdul Karim, who hada timber stall on 
the spot and relied on a willin his favour 
executed by the last fakir. The Courts 
below dismissed the suit on the ground that 
it was not proved that the property was 
wakf. The plaintiffs have ceme here in 
second appeal, The only questions argued 
before us are: (1) is the property wakf, 
and (2) is the finding of the learned District 
Judge on this point a question of fact not 
assailable in second appeal. From the ear- 
liest British, records yntil the year 1934, 
the Crown has been recorded the owner of 
the land in question which measures 2 
kanals 18 marlas. Various fakirs, have 
been shown in possession: in 1865 Rode 
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Bhah Fakir, in 1887 Kamal Bhah Fakir, in 
1892, Phine Shah under Kamal Shah and 
in 1911 certain potters under Kama! Shah. 
Throughout this period, the land has been 
described in the columu of cultivation as a 
takya and in the column of revenue as 
kharij as bachh. On December 23,1925, Phine 
Shah made a will in favour of the contesting 
defendant in which he described himself as 
Chela Kamal Shah Fakir. In the course of 
-the will Phine Shah stated that the tomb of 
his dada murshad Billu Sainis si tuate at the 
takya which his murshad Kamal Shah had 
tended and Phine Shah himself for a period 
of 48 years. The will also mentioned that 
Abdul Kurim had a timber stall of which 
he was owner, that Abdul Karim and his 
ancestor had looked after him, that Phine 
Shah left his so-called “rights of possession” 
to Abdul Karim. The will also spoke of 
income from offerings. There is some oral 
evidence which is not very conclusive, and 
there is no possible ground for dissenting 
from the remarks of the learned District 
Judge that besides the timber stall : 

“the remaining portion contains an akhara or 
wrestling ground, a mosque,two tombs, a well with 
two bath rooms, three shops adjoining the road side, 
a kothri and a verandah, The evidence shows that 


the mosque is a mere peo without any roof. 
The well was a gift to Billu Sain bya lady.” 


_ A copy of the inscription on the well 
was brought on to the record ; it is both in 
Gurmukhi and in Persian and is to the effect 
that “Alif’ Sain's widow, Jawai, sunk this 
well in the name of God and gave it to 
Billu Fakirin charity.” The date is 1282 
Hijra (1866 A.D). Inthe year 1934; by 
order of the Deputy Oommissioner a muta- 
tion was sanctioned transferring the rights 
of Government asowner to takya Phine 
Shah. It appears to me that all the facts 
taken together, namely that the place has 
always been a takya, that no land revenue 
has ever been paid, that there are tombs, 
that Government has ultimately recognized 
the rights of the takya to ownership, that 
Phine Shah’s will speaks of offerings, that 
the well was gifted in the name of God 
and by way of charity, are sufficient to 
prove that this institution is wakf. Further 
the succession has been from murshad to 
aa The learned District Judge says 
that : 


“The presumption in favour of the wakf nature of 
the property arising fromthe fact that it deacended 
from preceptor to disciple is not applicable in the 
present case becausesit is not shown that there 
were in existence any natural heirs of Kamal Shah 
who Were excluded. The mutation on the death of 
Phine Shah was contested by two men, Nathu Sain 
andd@iahni Shah, both of whom are shown therein 
to be balkas of Phine Shah. Nathu stated before 
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the Revenue Officer that Phine Shah was his cousin 
as well as his murshad and that Kamal Shah was 
his uncle and the murshad of Phine Shah and that 
Kamal Shah's property was inherited by Phine Shah.” 

From this it would appear that although 
Phine Shah was a natural heir of Kamal 
Shah and so also was Nathu Sain, yet Phine 
Shah was preferred to Nathu Sain, This 
can only be explained on the presumption 
that Phine Shah was preferred as disciple 
of Kamal Shah. In other words in this in- 
stance at least the descent was from pre- 
ceptor to disciple as such and the mutation 
order saysse. Moreover, according to the 
mutation by which Abdul Karim succeeded 
to Phine Shah, he succeeded in his capacity 
as balka. As already noted, it is also 
argued that in any case, the finding of the 
learned District Judge is one of fact and 
Mehraj Din v. Ghulam Muhammad (1), was 
quoted as authority, but this is a ruling on 
very different facts. In this case the learn- 
ed District Judge has erred in law- in hold- 
ing that onthe facts the descent has not 
been from preceptor to disciple. 

For these reasons I would accept the 
appeal and grant the plaintiffs a declara- 
tion that the takya Billu Sain is wakf pro- 
perty. It will be necessary to remand the 
case forfurther enquiry into the prayer 
whether Ghulam Mohy-ud Din ought to 
be appoinied ils mutwalli and for decision 
of the issues left undecided by the trial 
Judge. The parties have been told to appear 
in the Court of the learned trial Judge, 
Mr. J. N. Kapur, Subordinate Judge, First 
Class, Amritsar, on July 12, 1937, in order 
to obtain orders. Costs are to be costs in the 
litigation. 

Dalip Singh,J .—I agree. 
Tp. Appeal allowed. 


(2) 12 L 540; 134 Ind. Cas, 492; A IR 1931 Lah. 
607; 32 P L R 276; Ind. Rul, (1931) Lah. 949, 





MADRAS HIGH COURT 

Criminal Revision Case No. 972 of 1937 

Crin inal Revisicn Petition No. 911 of 1937 
May 6, 1938 
PANDRANG Row, J. 
Inre A 8. PANDIAN - PETITIONER 

Telegraphy Act (XIII of 1885). s. 20—Person con- 
picted and sentenced under ss, 3 and 6 of Wireless 
Telegraphy Act (XVII of 1933) if can be convicted 
under s, 20 im respect of same wireless set—Sud- 
sequent issuing of license to take effect, from date 
earlier than one on which person was in possession 
without license, if converts possession to one with 
license—Held, that under the circumstances nominal 
fine was esuficient —Use of wireless receiving set 
without license, whether amounts to offence under 
s. 20. i 

Where a person is convicted and sentertced Önder 

ih : 


Ad 
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ss. 3 and 6 ofthe Wireless Telegraphy Act, there is no 
justification for a separate conviction under s. 20 of 
the Indian Telegraphy Act or for a separate sentence 
under that section in respect of the same wireless 
receiving set. 

A license issued subsequently by the postmaster to 
take effectifrom a date earlier than the date on which 
the accused is said to have been in possession without 
a license, has no effect of converting what was posses- 
sion without a license into possession with license, 
or in other words of givinga sort of a pardon in 
respect of an offence already committed. It is not in 
accordance with the spirit of the law that any 
official should have the power to convert what is 
an offence into whatis not an offence by the mere 
issue of a license subsequent to the event. 

Held, that in the circumstances of the case, a nomi- 
nalfine wae sufficient. 

Quaere.—Whether the use of a wireless receiving 
set without a license would amount to an offence under 
s, 20 oftheIndian Telegraphy Act which in view of 
s.4 of that Act could not have been intended to 
include wireless receiving sets used ordinarily to 
receive broadcast programmes. 


Cr. R. Case and P. under gs. 435 and 
439 of the Code of Criminal Procedure, 
1898, praying the High Court to revise the 
judgment of the Court of Session of the 
West Tanjore Division at Tanjore in C. A. 
No. 28 of 1937 preferred against the judg- 
ment of the Court of the Sub-Divisional 
Pablo of Tanjore in ©, ©. No. 57 of 
1937. 

Messrs. K. S. Jayarama Iyer and K. 
Venkataramani, for the Petitioner. 

Mr. K. Venkatraghavachari, for the Public 
Prosecutor, for the Crown. 


Order.—The petitioner was convicted of 
being in possession of a wireless raceiving 
set without a licence under ss. 3 and 6 of 
Act XVII of 1933 and also of working the 
same without a license under s. 20 of 
Act XIIL of 1885 and sentence to pay a fine 
of Rs. 60 under the Wireless Telegraphy Act 
and a fine of Rs.75 under the Indian Tele- 
graphy Act in respect of the same wireless 
receiving set. These fines were reduced on 
appeal by Session Judge to Rs. 20 and 
Rs. 25, respectively ; it will thus be seen 
that even in the Appellate Court the sepa- 
rate sentences were retained. It is, tosay 
the least, extremely doubtful whether the 
use of a wireless receiving set without a 
license would amount to an offence under 
s. 20o0f the Indian Telegraphy Act which in 
view of s. 4 of that Act could not have been 
intended to include wireless receiving sets 
used ordinarily to receive broadcast pro- 
grammes: In my opinion, there is no justi- 
fication for a separate conviction under s. 20 
of the Indian Telegraphy Act or for a sepa- 
rate sentence under that sections, The con- 
viction and sentence under s. 20 of the 
Indian Telegraphy. Act are, therefore, set 
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aside. Itis argued that even the conviction 
under ss. 3 and 6 of the Wireless Telegraphy 
Act cannot stand because actually a license 
had been issued by the postmaster to take 
effect from a date earlier than the date on 
which the petitioner is said to have been in 
possession without a license. It is not, hcw- 
ever possible to say that the license issued 
subsequently by the postmaster has the 
effect of converting what was possession 
without a license into possession with license ` 
orin other words gives a sort of a pardon in 
respect of an offence already committed. It 
is not in accordance with the spirit of the law 
that any official should have the power to 
ecnvert what isan offence into what is not 
an offence by the mere issue of a license 
subsequent tothe event. I am, therefore, 
of opinion, that the conviction cannot be 
objected to successfully. At the same time 
there is justification for the complaint that 
even the reduced fine of Rs. 20 is excessive 
in the circumstances of the case. The 
offence was trivial and technical. The peti- 
tioner is apparently a respectable man who 
has been taking out license for some years 
before the offence and it would appear that 
the delay in paying the license fee was due 
to the fact that he was not quite satisfied 
with the wireless set which he had purchas. 
ed and wanted either to get it put right 
or toexchange it for another set. It was 
in these circumstances (viz.) because he had 
not made up his mind which set he should 
have permanently that he did not pay 
the license fee in time. The learned Judge 
also says that there could have been no 
intention in this case to evade payment of 
the fee or defraud the revenue. In these 
circumstances it would have been quite 
sufficient to impose only a nominal fine. |, 
therefore, reduce the fine from Rs, 20 to 
Re. 1. The excess fine, if paid, must be re- 
funded. 


N.B. Fine reduced. 


pn 


LAHORE HIGH COURT 
Second Civil Appeal No. 303 of 1937 
June 22, 1937 
DALIP, SINGH AND Skemp, JJ. 
KARTAR SINGH AND orizRs — 
DaFenpANTs—A PPELLANTS 
VETSUS 
Musammat BHAGQGAN-—PLAINTIFF AND OTHERS 
— DEFENDAN TS— WESPONDEN Ts. 
Res judicata —Question of plaintiff's title Faised 
in appeal—Suit dismissed entirely on another 


ground—Question of title ecannot become rewjudi- 
cata. A : 
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Where in an -appeal in a declaratory suit, 
plaintiff's title is challenged but the High Oourt 
dismisses the suit on another ground, not going 
into the grounds of title, the question of title is 
sub judice and cannot act as res judicata in a sub- 
sequent suit. Veerasami Mudalt v. Palaniyappan 
(1) and Murad Biswas v. Basti Mondal (9), distin- 
guished, Midnapore Zemindari Co., Ltd. v. Naresh 
Narain Ray (3), Runbahadur Singh v. Luch Koer 
(4), Nunde Lal Bhuttacharjee v. Bidhoo Mookhy 
Debee (5), Kumarappa Chetti v. Muthurijaya 
Raghunatha (7) and Venkatachala Padayachi v. 
Velayudha Padayachi (7), relied on, 

8.0. A. from the decree of the District 
i Gujranwala, dated December 2, 

36. 


Mr. J. G. Sethi, for the Appellants. 
Mr. Bashir Ahmed, for the Respondents. 


Dalip Singh, J.—One Taj Din died 
some time in 1920 and his land, 236 kanals 
and 14 marlas in area, was mutated in 


favour of his widow Musammat Bhagan on- 


December 29, 1920. Musammat Bhagan 
re: married on January 25, 1922. On Febru- 
ary 21, 1923, she executed a gift deed in 
favour of three sets of persons who con- 
stituted her own relation as well as her 
husband's relations. She gifted the pro- 
perty that she had left with her, that is 
216 kanals and 14 marlas, to these persons 
in equal shares in the early portion of the 
deed. In an addendum to the deed, how- 
ever, she stated that she was only entitled 
to one-fourth of her husband's property, 
that is to about 59 kanals, and that she 
had sold 20 kanals out of this and was, 
therefore, cnly gifting 39 kanals and 
3 marlas to the three sets of persons in 
equal shares. Mutation following this gift 
took place on June 21, 1924, and the 
entire landed property which then stood in 
the name of Musammat Bhagan was trans- 
ferred to the donees. Defendants Nos. 1 
and 2, who are some of these donees, on 
January 27, 1931, mortgaged a portion of 
the property to defendants Nos. 7 to 9. 
Defendants Nos. 4 and 5, wbo are other 
donees, on February 3, 1931, mortgaged 
certain portions of the property to defen- 
dants Nos, 10 and 1l. After this on 
February 9, 1931, Musammat Bhagan 
brought a declaratory suit for a declara- 
tion that the gift was void altogether on 
various pleas. 

The trial Court held that the gift was 
good only so far as 39 kanals and 3 marlas 
of land was concerned. He dismissed the 
suit on the ground that it was time barred 
and that a suit ira mere declaration did 
not’ lie for Musammat Bhagan was no} in 
possession of the suit property. Oa appeal 
thé District Judge”’held that the suit was 
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not time-barred, that a suit fora mere de 
claration did not lie; he held that Musam+ 
ma? Bhagan should have been asked to 
amend the plaint into one for possession 
and gave her a decree for possession of 
177 kanals and 14 marlas on payment of 
court fee presumably converting the plaint 
into one for possession. The defendants 
appealed to the High Court and the High 
Court, holding that the procedure followed 
by the learned District Judge in allowing 
amendment which had never been esked 
for at any stage and, further in not con- 
sidering that there might be defences open 
in a possessory suit which were rob open 
in a declaratory suit was wrong and that 
the learned District Judge should at least 
have given the defendants a chance of 
replying to a possessory suit if he had 
allowed amendment, accepted the appeal 
and dismissed the suit with costa through- 
out. 

On May 10, 1935, the present suit for 
possession of 177 kanals and 14 marlas 
was brought by Musammat Bhagan. Various 
issues were framed which do not concern 
us. The trial Court held on the merits 
that the suit could proceed, was not barred 
by time, there was no res judicata, the 
defendants Nos. 7 toll were not shown 
to be transferees in gocd faith and with- 
out notice, and that the gift was valid only 
to the extent of 39 kanals and 3 marlas 
and, therefore, decreed the suit. On 
appeal the learned District Judge held that 
the decision of the learned District Judge 
in the declaratory suit to which reference 
has already been made, had held that the: 
gift of Musammat Bhagan was valid only 
to the extent of 39 kanals and 3 marlas. 
According to him, this was a finding of 
fact and could not be disputed by the 
High Court. Relying on two rufings 
Veerasami Mudali v. Palaniyappan (1) and 
Murad Biswas v. Basti Mondal (2) he held 
that the finding was res judicata and, 
therefore, dismissed the appeal. Defendants 
Nos. 7 to 11 have appealed against this 
decision urging Ihat the ruling cited do 
not support the inference drawn by the 
learned District Judge and that there is no 
res judicata in the finding of the learned 
District Judge. 

"In Veerasamt Mudalt v. Palnniyappan 
(1). it was held that the decision gua certain 


GQ) A I R1924 Mad, 626; 84 Ind. Cas. 799;46M L 
J on dp W 513; 34 MLT 175; (1924) MW N 
46 ° 


°2) Ind. Rul. (1930) Cal. 243; 122 Ind. Cas, 547; ` 
AJR 1929 Cal. 449, l s 
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tights of the plaintiff was res judicata but 
the decision proceeded on the ground that 
as by reason of that finding costs had not 
been allowed to the defendant, the finding 
in plaintiff's favour on these rights was 
res judicata because the defendant could 
have appealed to the High Court by reason 
of the costs having been disallowed. It is 
unnecessary to go into the question whe- 
ther that ruling was rightly or wrongly 
decided but it is distinguishable on the 
simple ground that in this case the judgment 
and decree of the learned District Judge 
were not allowed to stand and were 
appealed against to the High Court. It was 
sought to be argued that the grounds of 
the decision about the plaintiff's title to 
the land were not challenged in the High 
Court. A reference to the grounds of 
appeal, however, shows, that the title of the 
present plaintiff was challenged and the 
High Court which dismissed the plaintiff's 
suit throughout did not go into those 
grounds because it accepted the earlier 
ground that the procedure of the learned 
District Judge was entirely wrong. In these 
circumstances I am unable to see how the 
matters which became sub judice by reason 
of the appeal to the High Court became 
res judicata when the suit of the plaintiff 
was entirely dismissed by the High Court. 

In Murad Biswas v. Basti Mondal (2) the 
suit was both for a.declaration of title 
and for actual possession by judgment, 
A declaration of title was given, but actual 
possession was refused on the ground of 
lack of notice. The defendant had plead- 
ed that he was not a tenant but a co 
sharer. In a’subsequent suit for ejectment 
after notice, it was held that as the suit 
had not been dismissed but a declaration 
of “title had been given to the plaintiff, the 
finding was res judicata on the ground of 
Plaintiti’s title. The facts are clearly quite 
different and have nothing to do with the 
present case. There was no decree given 
in the present case to the plaintiff whose 
suit was dismissed in toto. ‘lhe learned 
Counsel for appellants has cited the follow- 
ing rulings, Midnapur Zamindari Co., Ltd. 
v. Naresh Narayan (3), Runbahadur Singh 
v. Luch Koer (4), Nundo Lal Bhutiacharjee 
v. Bidhoo Mookhy Debee (5), Kumarappa 
Cheti ve Muthuvijaya Raghunatha (6) and 

(8) 48 © 460; 64 Ind. Cas. 231; AI R 1922 PO 
241; 48 I A 49:14 LW 265; 30M L T 279 (P 0). 

(a 11 0301; 12 TA 23; 4 Sar, 602 <P O} 

: te, 55 M 488; 137 Ind. Oas. 616; AI R 1932 Mad, 
207; £ M L J 141,35 L W 35; (1931) M W N 1323; 
Ind, Rui. (1983) Mad, 413, * i 
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Venkatachala Padayachi v. Velayudha 
Padayachi, 161 Ind. Oas. 103 (7). These 
rulings support his contention that the 
tinding is not res judicata. J would, theré- 
fore, accept the appeal and ‘remand the 
case back to the learned District Judge for 
decision according to law. Stamp on ap- 
peal will be refunded to the appellants who 
will also have costs of this appeal. 

Skemp, J.—I agree. 

D. Appzal allowed, 


(7) 161 Ind. Oas. 103; A IR 1935 Mad. 701; (1935) 
MW N 871;8 R M 776. 


CALCUTTA HIGH COURT 
Appeals Nos, 192 and 193 of 1937 
March 22, 1938 
Drepyshire, O. J. AND B. K. 
MUKAEBJEA J. 
Maharaja Bahadur Sır 
PRODYOT UOOMAR TAGORE— 
APPELLANT 
5 VETSUS 
MATHURA KANTA DAS— 
RESPONDENT 

Limitation Act (IX of 1908), Seh. I, Art, 182 
(2)3—Appeal neither registered nor numbered due to 
deficiency in court fee—Deficit not paid within 
time allowed—Order rejecting appeal, whether decree 
—If gwes fresh start for limttation—Appeal en- 
tertained and heard—Order dismissing appeal even 
on ground of incompetency in law is final judicial 
order, 

Where a memorandum of appeal is presented to 
the Appellate Court but it is neither registered nor 
numbered as an appeal and the memorandum 
being insufficiently stamped, the Oourt allows time 
to put in the deticiency and the deficient con t-tes 
not being paid in time the appeal is rejected, the 
order rejecting the appealhas not the effect of the 
decree and does not deal with the appeal at all 
which has not yet come into existence. It amounts 
merely to this that the appellant has not complied 
with the conditions under which alone he was com- 
petent to file an appeal and, therefore, the posi- 
tion is exactly thesame as if no appeal has been 
filed, The order, therefore, does not give a fresh 
start for limitation. Batuk Nath v. Munni Dei 
(i), Harendra Lai Roy v. Haridasi Debi (2) and 
Sachindranath Roy v. Maharaj Bahadur Singh (3), 
explained, Nagendra Nath Dey v. Suresh Chandra 
Dey (4), distinguished, 

Obiter.—It may be that for purposes of Art, 182 
an appeal may not be a proper or a competent 
appeal. But once it is entertained and heard by 
the Appellate Court, the mere fact that the final 
order dismisses the appeal on the ground that it 
is incompetent in law is nonetheless a judicial 
order which finally disposes of the appeal. 

As. from the appellate orders of the Sub- 
Judge, Mymensingh, &ated January 30, 
1937. . 

Messrs. Gopendra Nath Das and Jaga- 
dish Chandra Ghose efor Mr. Satiwdra 


Nath Chatterjee, for the Appellant. 
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Dr. N. C. Sen Gupta, Messrs. Amaren» 
dra’ Mohan Mitra, Dwijendra Narayan 
Ghose and Tarun Kumar Dhar, for the 
Respondent. 

B. K. Mukherjea, J.—These are two 
appeals arising out of two orders passed 
in certain proceedings in execution of a 
rent decrees. Appeal Na. 192 of 1937 is 
directed against an order dismissing the 
decree holder's application for execution 
on the ground that it was time-barred, 
whereas Appeal No. 1930f 1937 is against 
an order rejecting the appellant’s applica 
tion for amendment of the execution 
petition. The material facts may be 
shortly stated as follows: Maharaja 
_ Tagore, who is the appellant before us, 
instituted a rent suit against the respon- 
dent for recovery of arrears of rent due 
in respect of two tenancies held by the 
defendant as a tenant under him. The 
two holdings were séparately described 
in the schedules to the plaint and there were 
two separate decrees passed by the Munsif 
on May 13, 1932, in respect of them under 
the provisions of s. 144 (2), Bengal Tenancy 
Act. There were two appeals taken against 
these two decrees by the tenant defen- 
dant. The appeal in respect cf the 
holding described in Sch. II of the plaint 
was heard aud dismissed by the Appellate 
OCoart on contest on December l, 1932. 
The other appeal which related to the 
holding of Sch. 1 was not registered at 
all as it was filed with deficit court+fees 
and asthe requisite stamps were not put 
"in within the time allowed by the Court, the 
memorandum of appeal was rejected on 
August 25, 1932. 

The present application for execution 
which-was in respect of the Sch.I holding 
was filed by the decree holder on 
July 16, 1935, and the objectioa taken by 
the judgment-debtor was to the effect that 
the execution petition was time-barred, 
the starting point for limitation under 
Art. 152, Limitation Act, being the date 
of the trial Court's decree which was May 
13, 1932. The decreesholder wanted to 
get round this plea of limitation by 
bringing the case within the purview of 
Art. 182, cl. (2), Limitation Act, and his 
contention, in substance, was that the 
decision of the trial Court having been 
challenged by way of an appeal, it is the 
Appellate Courts order rejecting the 
appeal on August 23, 1932, which should 
be taken as the starling point for tke 
purpose of limitation uader Art. 1dz. 
As inthe execution ‘petition the number 


of theappeal and its daté of disposal 
were incorrectly stated, there was an 
application for amendment of the execu- 
tion petition andforleave to insert the 
correct particulars. The trial Ocurt 
decided both tte matters in favour of the 
decree-holder. It held that the execution 
petition was not time-barred and that 
time would run from August 25, 1932, 
which was the date of the final order 
passed by the Appellate Court. It allowed 
the prayer for amendment alsoas the 
Wrong entries according to the trial 
Court were the result of a bona fide 
mistake onthe part ofthe decree- holder. 
On appeal by the judgment-debtor the 
lower Appellate Cort has set aside both 
the orders of the trial Oourt. It hus dis- 
missed the decree-holder’s application for 
execution and has also disallowed the pray- 
er for amendment. It is against these 
two orders that these two second appeals 
have been preferred. As regards tue main 
appeal which is Appeal No. 192 of 1937, 
Mr. Das who appears fzr the appellant has 
contended before us that the lower 
Appellate Court ought to have held that 
the facts of this case did attract the opera- 
tion of Art. 182, cl. 12), Limitation Act, 
and that the period of three yeara should 
be counted from August 25, 1932, which was 
the date of the finalorder passed by the 
Appellate Court, 
Article 182, cl. 12), Limitation Act, pro- 
vides thatthe time of three years which 
is allowed for execution of a decree, would 
Tun, when there has been an appeal from 
the decree, from the date of the final 
decree or order of the Appellate Oourt. 
The question, therefore, arises as to whether 
in the present case there was an Appeal 
against the decree which was disposed 
of by any decree or final order of the 
Appellate Court. The Qourt of appeal 
below relied in support of its decision 
upon certain pronouncements of the 
Judicial Committee in Batuk Nath v. 
Munni Dei (1), Harendra Lal Roy v. 
Haridast Debi (2) and Sachindranath Roy 
v. Maharaj Bahadur Singh (3). Io all 
(1) 41 I A104; 23 Ind. Oas, 644; A I R 1914 
PC 65; 36 A 284; 18 C WN 740; 12A LJ 596: 
19 O L J 574; 16 Bom. L R 360; 27 M LJ l; 16 
M LeT 1,1 L W 729; 1914) M W N 437 (P O). 
(2) 41 I A 110; 23 Iod. Cas, 637; A IR 1914 P O 
67; 41 © 972; 27 M L J 80; (91l) M W N 463: 16 
ML T 6; 180 WN 817; 19 OL J 484; 16 Bom. 
L R 400; 12 A LJ 774; 1 L W 1050(P 0), 
(3) 48 IA, 336; 74 Ind. Oas, 660; ATR 1992PC 
187; 49 O 203;°4U P L R (PO) 37; 30M LT 96: 


24 Bom. L R 659; (1922) M W N 338; 2 00W N` 
id ` 
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these cases the appeals to the Privy 
Council were dismissed by tLe Registrar 
for non-prosecution according to cerlain 


< Standing Orders in Council and it was 


held that no fresh starting point for 
limitation would accrue from the date 
when this order of dismissal was passed. 
As Lord Moulton observed in one of these 
cases, the order dismissing the appeal 
for want of prosecution did not deal 
judicially with the matter of the suit and 
could in nosense be regarded as an order 
adopting or confirming the decision appeal- 
ed from. In a latter decision ofthe Judi- 
cial Committee, this point was discussed 
and Sir George T.owndes who delivered 
the judgment ofthe Board pointed out 
that the principle enunciated in these cases 
would not apply, when the Appellate Court 
passed an order holding that the appeal 
had abated, forthat would be a judicial 
order finally disposing of the appeal, and 
as, such would give a fresh starting point 
for limitation under Art. 182, cl. (2) 
Limitation Act, 

In the case before us it appears that 
though a memorandum of appeal was pre- 
sented to the Appellate Court, it was 
neither registered nor numbered as an 
appeal. The Court allowed time to put in 
the deficit-court fees presumably under 
s. 149, Civil Procedure Code and Miscell- 
aneous Case No. 77 of 1932 was started 
on the basis of this order. Asthe requisite 
court fees were not putin within the time 
allowed the memorandum of appeal was 
rejected. In my opinion this order had 
not the effect of a decree and it did not 
deal judicially with the appeal at all 
which bad not yet come into existence, 
It amounted merely to this that the 
appellant had not complied with the con» 
dftions under which alone he was com- 
petent to fle an appeal and therefore, 
the position was exactly the same as if no 
appeal had been filed. The decision in 
Nagendra Nath Dey v. Suresh Chandra 
Dey (4) which has been referred to by 
Mr. Das, does not, in my opinion, really 
assist his client. It may be that for 
purposes of Art. 182, an appeal may not be 
a proper or a competent appeal. But 
once itis enterfained and heard by the 
Appellate Court the mere fact that+the 
final order dismisses the appeal on the 


(4) 59 I A283; 137 Ind. Oas, 529; A IR 1932 
P`O 165; 60 O1; Ind, Rul. (1932)P O 195; 36 O W 
N 803; (1932) A'L J 643; 34 Bom. Ba I 1065; 55 © 


-L J 528; 33? LR 621; 36L W 7; 90 WN 681; 


(1982) M W N 817; 63 M L J 329(P Ò). 
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ground that it is incompetent -in law 
is nonetheless a judicial order which 
finally disposes of the appeal. I am, there: 
fore, of the opinion that the view taken, 
by the lower Appellate Court in this case 
is correct and this appeal must fail. As 
the petition for execution is held to be 
time-barred, even if it did contain the 
correct description regarding the number 
ofthe appeal and the date ofits dispo- 
sal, the question of allowing the petition of 
amendment does not arise at all. The 
result is that both these appeals are dis- 
missed with costs. The hearing-fee is 
aseessed at two gold mohurs for the two 
appeals. 

Derbyshire,C. J.—I agree. 

; . Appeals dismissed. 





LAHORE HIGH COURT . 

First Civil Appeal No. 364 of 1937 
April 1, 1938 

ADDISON AND Din MOHAMMAD, JJ. 

SEWA AND ANOTHER—PLAINTIFFS— 
APPELLANTS 

; versus 
MOHAN SINGH AND OTHERS — DBFANDANTS 
—RESPONDENTS 

Punjab Land Revenue Act (XVII of 1887), s. 111 
~~Mortgagee, if can claim partition. 

Section 111, Punjab Land Revenue Act, confers 
the right of partition only on joint-owners or join- 
tenants and unless a personfalls under either of 
these categories, he cannot claim partition of agri- 
cultural land as of right. And whenonce itis held 
that a mortgagee isnot an owner of land, he can- 
not enforce partition under s. 111 in any manner, ' 
Buta v, Jiwani (i)and Mahomed Din v. Mahomed 
(2), relied on, Nihal Singh v. Rajon (4) and Badar 
Din v, Buramal O). referred. to, Rup Koer v. 
Kishen Singh (6), explained. A 

.C. A. from the decree of the Senior 
Sub-Judge, Lyallpur, dated July 9, 1937. 

Mr. Ram Lal Anand I, for the Appel- 
lants. 

Messrs. Achhru Ram, Qalandar Ali 
Khan and M. L. Chawala, for the Res. 
pondents. 

Din Mohammed, J.—Tae facts of the 
case out of which this appeal has arisen 
may shortly be stated, One Sawan Singh 
mortgaged his land to three sets of 
persons in three different shares, and of 
these an 815th share was mortgaged to 
Sewa and Kahan Singh. The mortgage 
relating tothe remaining 7-15th share was 
redeemed but the mortgage in favour 
of Sewa aud Kahan*.Singh continued. 
These two morigagees instituted a suit for 
possession of the whole land and on appeal 
to this Court obtainéd a decree for joint 


è 
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possession of an 8/l5th share in the land, 
in guit. This happened on November 6, 
1935. Having obtained this decree they 
made an application to the Reveuue Officer 
concerned for partition under the Land 
Revenue Act. Tae Settlement Officer who 
heard the petition dismissed it on the 
ground that the petition could not succeed 
so long as the petitioners did not obtain 
an order from the Civil Court. Thereupon 
Sewa and Kahan Singh institutad the 
present suit praying for a declaration that 
they were entitled to have their own 
Share separated off. This suit was resisted 
by the mortgagors and dismissed by the 
Senior Subordinate Judge mainly on the 
ground that a mortgagee was not an owner 
of land within .the meaning of s. ill, 
Punjab Land Kevenue Act and could not, 
therfore, claim partition. The plaintifs 
have appealed. Counsel for the appellants 
has referred us to the definition of the 
term ‘land-owner’ as contained in cl, (2) 
of 8. 3, Land Revenue Act and argued 
that inasmuch as a mortgagee is covered 
by this detinition, he is a person contem- 
plated by s. 111, Land Revenue Act, and 
the words “owner of land” convey the 
same meaning as the term “land owner.” 
We, however, consider that the interpreta- 
tion put on the words “owaer of land” 
by tne appellants’ Counsel is not legally 
Correct, In Buta v. Jiwani (1), a Full 
Bench of the Punjab Chief Court observed 
as follows: 

“The word used in s, 111 is ‘owner’, not ‘land- 
owner’ and, in our opinion, the two terms are not 
synonymous. ‘Land-owner’ has a very wide signi- 
fication and includes many persons whose interesis 
in land are of a limited or ephemeral character. 
The word ‘owner’ has not been defined in the Act 
and according to the accepted canons of inter- 
pretation we must, unless the context negatives 


such a construction, take it to have been used in 
its ordinary sense,” 


In Munomed Din v. Mahomed (2), Abdul 
Raoof, J. approved of the observations 
_ made in Thakur Das v. Sultan Baksh (3), 
and remarked that a mortgagee wita 
possession might come under the definition 
of landlord but he was im mo sense an 
owner and had consequently nu,loeus standi 
to object to the correctness of the parti- 
tion proceedings, We are in respectful 
agreement wita the observations made in 
these judgments and consider bnat unless 
the interpretation as suggested by these 


(1) 82 P R 1898 (F B). © 
JẸ} ATR 1921 Lah, 33; 67 Iad. Cas, 425; 3 Lab, L 


(3)2 P R1918 Rav; 4j Iad. Uas. Wi; 3 PW R 
1918 R8. S 
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judgments is adopted, a queer situation 
is likely to arise in certain cases inasmuch 
as a land owner as defined in s. 3 includes 
even a person to whom a holding has been, 
let in farm for the recovery of an arrear 
of land revenue or of a sum recoverable 
as such an arrear. Referance has been 
made to Nihal Singh v. Aijon (4) and 
Badar Din v. Buramal (5), in support of 
the contention: that in case a mortgagee 
obtains a decree from a Civil Oourt estab- 
lishing his right to partition, a Revenue 
Officer is bound to enforce that decree. 
It is trus that while holding that a morte 
gagee as such was not entitled to partition, 
some remarks to the effect indicated above 
were made in these two judgments; but 
wa doubt the correctness and legality of 
those remarks. Section 111, Land Revenue 
Act, confers the right of partition only on 
joint-owaers or joint tenants and unless a 
person falls under either of these cate- 
gories, he cannot claim partition of agricul- 
tural land as of right. And when once it 
is held that a mortgagee is not an owner 
of land, we fail to see how he can enforce 
partition under s, 111 in any manner and 
how a Civil Court can support his claim. 

Our attention was further drawn to Rup 
Koer v. Kishen Singh (6), where Mr. Young, 
Financial Commissioner, lays down that 
no one even though he may be a land- 
owner as defined in 8, 3 is entitled to 
claim partition unless he fulfils one or other 
of the three conditions of s, lil, Land 
Revenue Act. But with all respec: we 
consider that while using the term ‘land- 
owner the Financial Gommissioner did 
not clearly realize its full implications. 
The term usedio s. 11) is ‘owner of lund’ 
and not lJand-owner, and the conditions 
laid down in cls. (a), (b) and (¢)ofs LLL 
come into play only if the requirements 
laid down in the substantive part of the 
section are satistied. So long, therefore, as 
a person cannot claim the benefit of the 
substantive part, the conditions enumerated 
in cla. (a), (b) and ie) would not avail 
him in any manner. Holding that the 
plaintiffs as motgagees are nob owners of 
land within the meaning of s. 111, Land 
Revenue Act, we maintain the decision of 
the Court below and dismiss this appeal 
with costs. 

D., Appeal dismissed. 
(4) 11 P R 1885. 

(5)4 P R 1903. 

16) 9 P Re 1885. 
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ALLAHABAD HIGH COURT 
SecondtCivil Appeal No. 1197 of 1936 
August 4, 1938 


: Bennet, Ac. O. J. AND Verma, J. 
KANHAIYA [CAL—DEFENDANT— APPELLANT 


. versus 
BANKE BEHARI AND OTAERS—PLAINTIFFS 
AND DEFENDANTS— RESPONDENTS 

Res judicata—Defence which might have been 
raised in prior suit cannot be subject-matter of aub- 
sequent suit—Civil Procedure Code (Act V of 1908), 
0. XXI, rr. 63, 66—Objection to sale proclamation 
—Summary order on—Whether has effect of conclu- 
sive order under r. 63. ‘ 
_. Where a party did not plead a matter in defence, 
it is debarred from raising it as the subject-matter 
in a subsequent suit. 

The mere question of whether there wasa prior 
charge would not be an objection to the attachment. 
It is when an inquiry is held and an order is passed 
under one of the rules 60 or 61, in O. XXI, Civil Pro- 
cedure Code, that there isan order which is con- 
elusive under r. 63 and without an inquiry, there can 
be no such conclusive order. Consequently where 
on an objection to the sale proclamation a summary 
order is passed, it has not any of the effects of an 
order under r. 63. Radha Kishun v. Khurshed 
Hossein (1), distinguished, 

8. O, A. from the decree of the Temporary 
Oivil Judge, Cawn pore. 

Mr. S. N. Verma, for the Appellant. 

Messrs. P. L. Banerji and Govind Das, 
for the Respondents. 


Bennet, Ag. C. J.—This is a second ap» 
peal by a defendant against a decree of the 
lower Appellate Court in favour of the 
plaintiff, Musammat Sundar Kuer. ‘The cir- 
cumstances are that one Musammat Tulsa 
Kuer who was not a party to this litigation 
brought Suit No, 129 of 1926 for her main- 
tenance and obtained a decree on Octo- 
ber 26, 1926, for arrears of maintenance and 
Rs. 8 per month as future maintenance 
which was made a charge on the shares of 
the branches of Bindeshri Prasad and Kali 
Prabad, On July 11, 1928, Bindeshri Prasad 
executed a simple mortgage for Rs. 550 in 
favour of Bachan Lal. Musammat Tulsa 
Kuer in execution of her maintenance de- 
cree applied for sale of two annas share of 
a house and there was an auction sale and 
the property was purchased by Musammat 
Sundar Kuer. On December 2], 1932, 
Bachan Lal and his representatives brought 
a suit No, 741 of 1932, for sale on his 
mortgage of July 11, 1923. Musammat 
Sunder Kuer was made a party to that sait. 
She did not defend the suit and an ex parte 
decree was passed against her. She then 
made an objection in execution that her 
two annas share was not liable dor sale. 
The Courts below treated that objection 
as puit under s. 47 and treated her asa 
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plaintiff. The trial Court dismissed her suit 
and the lower Appellate Court has decreed 
her suit for a declaration that her property 
was not liable for sale. Now the first 
matter which arises is in what way Musam- 
mat Sundar Kuer was impleaded in Suit 
No. 741 of 1932, The lower Appellate Court 
sets out in regard to that point that it 
stated: 

“Musammat Sundar Kuer who hada share in the dis- 
puted house and was also a purchaser of the part 
of the mortgaged property was liable for its pay- 
ment.” 

We are of opinion that this allegation in 
the plaint clearly was against her rights 
which she now claims to be exempt from 
this mortgage decree. Her claim for exemp- 
tion is that becuse she purchased on what 
was the prior charge of the maintenance 
decree, therefore she is not liable for the 
subsequent mortgage charge, No doubt that 
would have been a perfectly god defence - 
for her to put forward in the Suit No, 741 
of 1932. She did not put that defence 
forward and when a decree was passed she 
did not make any appeal, nor has she asked 
for any review of judgment. Under these 
circumstances, the question is whether she 
can raise this matter again by a subsequent 
suit which is not a suit based on any 
allegation of fraud. Is she not barred by 
the rule of res judicata ? 


On her behalf it has been argued that 
there was an application made by Bachan 
Lal in the course of execution proceedings 
on the decree for maintenance. All that is 
on the record of the present suit is a copy 
of the vernacular order of June 6, 1934, and’ 
this refers to an English order of which 
no copy is produced. Now learned Counsel 
for Musammat Sundar Kuer claims that this 
was an application under O. XXI, r. 58, and 
that it terminated in an order under r. 62 
and that accordingly under the provisions of 
r. 63 .that order would be final between 
Bachan Lal and Musammat Tulsa Kuer, Bub- 
ject to Bachan Lal bringing a suit within 
one year, and that as Bachan Lal brought no 
such suit, therefore he would be barred 
from raising the matter subsequently. Now 
in the first place, assuming all this argu- 
ment to be correct, this was a matter 
which should have been pleaded in defence 
by Musammat Sundar Kuer, but Musammat 
Sundar Kuer did not plead this as a defence 
in Suit No. 741 of 1832. As she did not 
plead this in defence, if our opinion, she 
ig debarred from raising it now as the 
subject-matter of her present suit, Farther, 
we do not think that the claim has deen 
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mstablished that the order was one under 

Ah r. 62, As the Court below sets 
mat: 

“By an order dated June 6, 193, it was ordered 
Moat it should be clearly notified in the sale pro- 

Paste vet the charge undat which the property 

oe ee prior to the mortgage in favour 
S Now, this appears to be an order in 

‘egard to the sale proclamation. A sale 
-roclamation is drawn up under O. XXI, 
p 66 and objections to the sale proclama- 
tion would be subsequent to the drawing 
wip of the sale proclamation. In regard to 
r. 58 and subsequent rules up to 63, there 
is a heading “Investigation of claims and 
“objections” and r. 58, sub-r. (1) states: 

_ “Where any claim is preferred to, or any objec- 
Kion is made to the attachment of, any property 
attached in execution of a decree on the ground 
that such property is not liable to such attach- 
ment, the Court shall proceed to investigate the 
claim or objection with the like power as regards 
“the examination of the claimant or objector, and 
in all other respects, as if he was a party to the 
suit, 

Now it will be noted that the procedure 
of asuit is to be adopted where an objec- 
tion is made to the attachment on the 
ground that the property is not liable to 
be attached. The mere question of whether 
there was a prior charge would not be an 
objection to the attachment. Rule 59 pro- 
vides for evidence to be adduced and r. 60 
provides for release of property from at- 
tachment andr. 61 provides for disallow- 
ance of claim to property attached. In our 
opinion it is when an inquiry is held and an 
order is passed under one of those rules 60 or 
61, that there is an order which is conclusive 
under r. 63 and without an inquiry there 
can be no such conclusive order. Rule 62 
is a different kind of rule and merely pro- 
vides for the continuance of attachment, 
subject to the claim of an incumbrancer. 
Learned Oounsel contends that the claim 
of Bachan Lal would come under this rule. 
We do not think that in regard to sucha 
claim there would be a conclusive order 
under r, 63. Further, as already observed, 
it has not been shown that there was any 
inquiry held or evidence taken by the exe: 
cution Court such as would result in an 
order under r. 63. So far as the copy of 
the order shows, there was merely a sum- 
mary order passed on an objection to the 
sale proclamation. There is no provision 
for such a summary order in regard to a 
sale proclamation to have any of the effects 
of an order under 63. We consider 
therefors that on all these grounds this 
objection in regard to the order of June 6, 


In re KANNRGATI OHowDRAYYA (MADR) 67 


1934, is unsound. Learned Counsel for the 
respondent has invited our attention to the 
ruling reported in Radha Kishun v. Khur- 
shed Hossein (1). That ruling does not 
appear to deal with a case similar to the 
present. In that ruling, itis set out that a 
prior mortgagee has a paramount claim and 
although made a party in a suit by a puisne 
mortgagee, need not intervene unless his 
mortgagee is impugned. In the present case, 
however, the rights of Musammat Sunder 
Kuer were definitely impugned in the plaint 
asit was stated that she was liable for 
this simple mortgage. Moreover, Musammat 
Sundar Kuer was a purchaser at an auc- 
tion sale and she was not the prior mort- 
gagee. No doubt her claim would be that 
she, as purchaser at an auction sale on a 
prior charge, was entitled to hold this 
property free from the subsequent mort- 
gage and to that extent her position may 
be somewhat parallel to a prior mortgagee, 
but where her interests are directly im- 
pugned, she must appear and defend the 
suit. As she failed to do so, the decree 
against her became final. It amounts, there- 
fore, to res judicata and she cannot now in 
her present suit raise points which she 
might have raised in her defence in the 
suit on the subsequent mortgage. For these 
reasons we consider that the decree of the 
lower Appellate Court is incorrect and we 
allow this appeal with costs of this Court 
and of the lower Appellate Oourt and we 
restore the decree of the trial Court, dis- 
missing the suit of the plaintiff; that is, the 
suit of the plaintiff is dismissed with costs 
throughout, 

D, Appeal allowed. 

(1) 18 A L J401; 55 Ind. Cas. 959; A I R 1920 
P O Bi; 47 O 662; 47 I A 11: (1920) M W N 308; 38 
M L J 424; 11 L W 518; 22 Bom. L R 557; 28M L T 
425; 925 O W N 417 (P 0). 





MADRAS HIGH COURT 
Criminal Appeals Nos. 456 and 465 of 1937 
February 22, 1938 


Bourn, J. 
In re KANNEGATI OCOHOWDRAYYA 
AND ANOTdER—APPELLANTS 

Penal Code (Act XLV of 1860), 88. 361, 363—Father 
deceitfully enticing his own child from custody of his 
mother—Conviction under 8. 363, held not proper — 
Evidence Act (I of 1872), 8. 105—Case for prosecution 
itaelf showing that accused's act fellunder exception 
in Penal. Code — Accused is relieved of the bur- 
den. 

Téa person who in good faith believes himself to 
be entitled tothelawful custody of a child cannot 
commit an offehce*under s. 361, Penal Code a fortiori 
a person who isin fact the father of the child, and 
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therefore in law entitled to the lawful custody of the 
child cannot come within the scope of s. 361, Penal 
Code. Inthiscase it can besaid that he did not 
merely in good faith believe himself to be entitled to 
the lawful custody of his child, but that he was be- 
. yond the possibility of any challenge entitled to the 

lawful custody of the child, and that therefore his act 
in takingthe child from the keeping of his mother 
by deceitful means, and who was deserted by him 
and in whose keeping the child was since its birth, 
could not amount to an offence of kidnapping from 
lawful guardianship, He does not commit any offence 
under s. 361 and therefore he cannot be convicted 
under s, 363, Penal Code, Saharali Mahommad v. 
Kamizuddin Mahamad (1) and Emperor v. Sital 
Prasad (3), relied on. [p. 69, col. 2] 

By s. 109, Evidence Act, it is of course the duty of 
the accused to show that his offence falls within any 
ofthe exceptions in the Penal Code; but where it 
appears from the prosecution evidence itself that the 
act falls within the exception, the accused will clearly 
be relieved of that burden, ` 


Cr. As. against the sentences of the 
Sessions Court, Guntur Division, in Gase 
No. 22 of 1937. 

Messis. S. Vepa, N. V. B. Sankara Rao 
and T. Krishnamurthi, for the Appellants. 

The Public Prosecutor, for the Orown, 


Judgment.—This is a case of an unusual 
kind. Infact I am informed that it is the 
first case of its kind. The appellantin O. A. 
No. 456 of 1937 was accused No. 1 and the 
appellant in O. A. No. 465 of 1937 was 
accused No. 2in 8.0. No. 22 of 1937 on the 
file of the learned Sessions Judge of Gun- 
tur. Along with them two Muhammadans 
were tried and the charges upon which 
they were put up for trial were that 
accused No. l kidnapped a minor boy from 
lawful guardianship with intent that he 
should be murdered (s. 364, Indian Penal 
Code). Accused Nos. 2, 3 and 4 were 
charged with abetment of this offence. 
The learned Sessions Judge found accused 
No. 1 guilty of an offence under s. 363, indian 
Penal Code, holding it not proved that the 
kidnapping was in order that the little boy 
nfight be murdered. Accused No. | has 
been sentenced to 7 years’ rigorous im- 
Prisonment. Accused No. 2 was convicted 
of abetment of the offence under s. 363, 
Indian Penal Code and _ sentenced to 
five years’ rigorous imprisonment. Accused 
Nos. 3 and 4 were acquiited. The re- 
markable feature of this case is that ac- 
cused No. 1 is the father of the boy, whom 
he is said 10 have kidnapped irom the 
Keeping of the boy's mother (P. W, 
No. 1). P. W. No. 1 and accused No. 1 
were married several years ago and ac- 
cording to P. W. No.1 her husband deserted 
her. She filed a suit for maintenance and 
this was compromised on termseby which 
. accused No. 1 gave her rome land to defray 
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her costs and some additional land for her 
maintenance. This compromise took place 
on July 19, 1933, and in 1935, P. W. No. 1 
put the decree in execution and got delivery 
of the lands. In the meanwhile in 1935, 
accused No. | had filed a suit in the 
Court cf the District Munesif, Guntur, to 
set aside the compromise entered into in 
July 1933, on the ground that it had been 
obtained by fraud. A copy of the plaint 
has been filed as Ex. Land it shows that 
accused No. | alleged that his marriage with 
P. W. No.1 had never been consummated, 
that her child was illegitimate, and that 
she was actually pregnant as the 
result of adulterous intercourse at the 
time the compromise took place. The plaint 
was dated November 22, 1935. In that it 
is alleged that P. W. No. l's son was born 
on January 2, 1934. 

In these circumstances on April 11, 1937, 
it was alleged that accused No. 1, with 
the help of the other three, kidnapped his 
own son from the guardianship of the little 
boy’s mother. Learned Oounsel for the 
appellants has argued that the evidence of 
P. Ws. Nos. 1 to 5 who speak to the 
kidnapping ought not to be accepted. 
P. W. No. 1 is the mother of the child; 
P. W. No. 2 is a woman with whom P. W. 
No. 1 was lodging while she was in Guntur 
for the purposes of her litigation: P. W. 
No. 3 is another woman who was lodging in 
the same house, and P. Ws. Nos. 4 and 5 
are boys aged 13, and 11, respectively, who 
were employed in sweetmeat shops in 
Guntur. lhe boys described how accused 
No. 2 picked up the child in front of their 
shops, took him down a side lane and 
handed him over to accused No. 1. These 
two boys picked out accused Nos. 1 and 2 
at an identification parade which was held 
on April 12, aud there is really no reason 
for rejecting their evidence. In addition to 
this there was a confession (Ex. O) made 
by accused No. 2 to the Taluk Magistrate, 
Guntur, on April 17. The learned Ses- 
sions Judge discarded this confession on 
the ground that the Taluk Magistrate had 
not in spirit observed the proper precau- 
tions to ensure that the confession shculd 
be vcluntary. Mr. Vepa who appears for 
the appellants contenas that the learned 
Sessions Judge was right. The learned 
Public Prosecator on tue other hand con- 
tends that the learned Sessions Judge was 
wrong, and that there aye no proper reasons 
for supposing accused No, 2's confession to 
have been anything but voluntary. I do not 
Bee any necessity to djscuss this question at 
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ength, because I am satisied, as the 

earned Sessions Judge was, that the other 
Vidence in the case is sufficient to establish 
the fact. 

The facts proved therefore are that the little 
boy (the son of accused No. 1 and P. W. No.1), 
who had been brought up by his mother 
from the date of his birth, and who was in 
her keeping on April 11,1937, was taken 
from her keeping by accused No.2 who 
handed him over to accused No. 1, and who 
must of course. have been acting under 
instructions from accused No.1. Accused 
No. 1 does not now deny the paternity of 
the child. He alleges that he was ill- 
advised when he filed his suit against his 
wife. He says that the plaint was not 
drafted on his own instructions but on the 
advice of his Pleader’s clerk. This is not 
of course true. The Pleader was examined 
as P. W. No. 12 and he testified that the 
plaint (Ex. L) was prepared in ac- 
cordance with the instructions of accused 
No. 1. His evidence is no doubt true. 
The interesting question which arises is 
whether in these circumstances accused 
No. 1 can be held guilty of an offence 
under s. 363, Indian Penal Code. I am told 
that there is as yet no record of any case 
in which a father has been convicted of 
kidnapping his own child from the guardian- 
ship of the child’s mother. I have, therefore, 
to decide the matter as well as I can without 
the assistance of any reported cases. There 
is no doubt of course that P. W. No. 1, the 
mother of the child, was on April 11, 1937, 
the lawful guardian of the child for the 
purposes of s. 361, Indian Penal Code. 
The parties being Hindus, the father is 
the lawful guardian, whose rights of 
guardianship until they are taken away by 


a decree of a competent Court or surrender-’ 


ed by himself are paramount to those of 
any other person. The father having 
acquiesced in the retention by the mother 
of the custody of this child from the date 
of his birth for over 3 years and 3 months, 
the mother clearly comes within the mean- 
ing of the explanation to s. 361, Indian 
Penal Oode. It was observed by Rankin, O. J. 
in Saharali Mahommad v. Kamizuddin 
Mahammad (1): 

“I do not doubt at all that the explanation to 
s. 361 was intended to extend the meaning of the 
words ‘lawful guardian’ beyond their ordinary 
scope. It is extended toeinclude any person law- 
fully entgusted with the care or custody of such 
minor or other person, I donot doubt either that 


(1) 58 @ 897; 132 Ind. Oas. 216; A I R 1931 Oal. 446; 
(1931) Cr. Oas. 598; 32Cr, L J 888; 35 O W N 195; Ind. 
Rul. (1931) Oal, 566. f 


where, by consent of the relatives, a minor has 
beon allowed to be in the custody of a particular 
relative, the definition given by the section will be 
satisfied. In such a case there may be no definite 
transaction of entrustment, but the consent of 
the relatives would be quite sufficient to make the 
guardianship lawful guardianship.” i ; 

Therefore what wa have proved in this 
case is that the child wasin the keeping of 
his mother who was a lawful guardian 
within the meaning of s. 361, Indian Penal 
Code, and. that the child was taken or 
enticed away out of her keeping. Bec» 
tion 361 says that “whoever takes or 
entices......... is said to kidnap” and there 
can be no doubt that the word “whoever” 
will include P. W. No. 1's husband. But 
this is not quite sufficient. ‘I'he exception 
tos. 361 states as follows: 

“This section does not extend to the act of any 
person who in good faith believes himself to be 
the father of an illegitimate child, or who in good 
faith believes himself to be entitled to the lawful 
custody of such child, unless such actis committed 
for an immoral or unlawful purpose.” 


Now, if a pereon who in good faith 
believes himself to be entitled to the law- 
ful custody of a child cannot commit an 
offence under s. 361, Indian Penal Code, it 
seems to follow a fortiori that a person 
who is in fact the father of the child, 
and therefore in law entitled to the 
lawful custody of the child cannot come 
within the scope of s 36l, Indian Penal 
Code. In this case it can be said on behalf 
of accused No. 1 that he did not merely in 
good faith believe himself to be entitled, to 
the lawful custody of his child, but that he 
was beyond the possibility of any challenge 
entitled to the lawful custody of the child, 
and that therefore his act in taking the 
child from the keepiag of his mother could 
not amount to an Offence of kidnappin 

from lawful guardianship. I think this 
Contention is correct. The learned Publie 
Prosecutor has drawn my attention to the 
final words of the exception to s. 361, 
Indian Penal Code, “unless such act is com- 
mitted for an immoral or unlawful purpose.” 
He points out that according to the finding 
of thelearned Sessions Judge, accused No. | 
had a strong motive to get the child away 
from his mother in order to stifle any suit 
for partition on behalf of the child. The 
learned Public Prosecutor suggests that 
this is an immoral or unlawful purpose, 
and invites my attention to the case reported 
in Mahendranath Chakravarti v. Emperor 
(2). Tbat’svas a case in which the father 
of an illegitimate child was said to have 
taken the child away from his mother at 


(2) 62.0 629; 33 0 WN 396, - ° 


cumstances the father of the 
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the age of ten days, in order to hush up 
a scandal, It was held that in such cir- 
illegitimate 
child might not be protected by the excep: 
tion to s 361, Indian Penal Code. There 
was, however, no decision in the case, the 
appeal being remanded for re-hearing, but 
I notice that in the judgment of Hender- 
son, J. it is observed that it is for the prose- 
culion to show that the act was committed 
for an immoral or unlawful Purpose. By 
8. 105, Evidence Act, it is of course the 
duty of the accused to show that his offence 
falls within any of the exceptions in the 
Penal Code; but where it appears from the 
prosecution evidence itself that the act 
falls within the exception, the accused will 
clearly be relieved of that burden. In this 
case the exception itself states that s. 361 
does not extend to the act ofa person who 
in good faith believes himself to be entitled 
to the lawful custody of the child, unless 
such act is committed for an immoral or 
unlawful purpose; and that, as Hender- 
son, J. observes, lays upon the prosecution 
the burden of proving that the act was 
committed for an immoral or unlawful 
purpose. 


In the present case it cannot be said 


_ that the prosecution has established that the 


act of accused No. 1 was committed for an 
immoral or unlawful purpose. The charge 
against accused No. 1 was that he had 
caused this child to be kidnapped in order 
that he might be murdered, but the learned 
Sessions Judge has expressly fround that that 
charge was not established. No other ob ject 
was attributed to accused No. 1 and it ig not, 
in my opinion, justifiable to say that even 
though he has not been proved to have in- 
tended to murder the child, yet he must 
have had some other unlawful or immoral 
purpose. In the. absence of proof of the 
purpose for which the accused caused the 
child to be taken away from the keeping 
of his mother, all that we have proved is 
that the father of the child by deceitful 
means got the child from the keeping of 
his mother to his own. This, in my judg- 
ment, is not an offence unders. 361, Indian 
Penal Code, and I am fortified in this 
opinion by the reasoning of Rankin, C. J. 
in the case in Seharali Mahommad v. 
Kamizuddin Mahammad O). The learned 
Chief Justice quoted with approval the 
decision in Emperor v. Sital Prasad (3) as 
authority for the Proposition that 

“the explanation to s. 361 cannot be used to mean 


€) 42 A 146; 54 Ind. Cae.402; ATR 1919 
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that, as against person who, in fact, is the civimm 
guardian of the minor, mere de facto guardianshi ngg 
can be set up so as to convict the real civi 
guardian of an offence under s, 361.” 


I therefore find that the appellant ir 
©. A. No. 456 of 1937 has been Wrong) yasa 
convicted of an offence under s, 363, Indiar 
Penal Code. I set naside the conviction anc 
acquithim. The conviction of the appellani 
in ©. A. No. 465 of 1937 also for abetment 
must be eet aside for the same reason. He 
is also acquitted. The appellants have 
been released on bail and I direct that thei 
bail bonds be cancelled. 


Ne-D. Conviction set aside. 





ALLAHABAD HIGH COURT 
Civil Revision No. 393 of 1936 
August 8, 1938 
Motta, J. 
Messrs. KISHAN LAL MATRUMAL— 
PLAINTIFF—APPLICANT 
versus 
B. BéC. I. RAILWAY COMPANY 
AND OTHERS—DEFENDANTS —Opposits Party 

Railways Act (IX of 1890), s. 72—Contract betwee: 
company and consignor necessarily implying that good 
would be carried by ordinary route—On this under 
standing consignor packing and loading goods and b: 
executing risk-notes A and B taking risk of loss an. 
deterioration upon himself — Breach in line due t 
floods—Goods diverted by another route, inpolvin, 
transfer of goods from smaller wagon to bigger—Con» 
signor not informed — Shortage in goods occurring~ 
Company held liable. 

The law places an obligation upon the bailee t 
deliverthe goods consigned tohim at their destine 
tionin proper time, but he cannot be held to hay 
committed default within the meaning of p, 16) 
Contract Act, if he is prevented from fulfilling tha» 
obligation not by any mistake or négligence on hi» 
part but by some circumstance entirely beyond huma» 
control, as for instance, a breach caused in the railwa; 
line by floods, On the other hand, if the baileo jm 
unable to fulfil that obligation by some circumstance 
entirely beyond human control and in order to dos 
he adopts some other course necessarily attende: 
with risk, which is not contemplated in the contrac 
between him and the bailor without the latter’ 
knowledge and consent, he does so at his ow. 
risk. Jp. 72, cols. 1 & 2] 

The exemption from liability afforded to the Tailwa; 
administration by the risk-note forms A and B js 
operative and available tothe railway administratio 
only during the transit on the ordinary route an 
once The gocds are diverted from that route, the pre 
tection afforded by these risk-notes ends. In tb. 
absence of a clear and unambiguous stipulation t 
the contrary the presumption is that the consignor i 
the time of consigning his goods contemplates thp 
the goods would be transmitted across the ordinar 
Toute within a reas®nable time and the Teilwa- 
administration must, in such cases, always be deeme 
to haveaccepted the goods for despatch by tł 
ordinary route, {p. 73, col, 1] 

In acontracs betwéen the consignor fnd the Rai 
way Company it was necessarily implied that tt 
consignments were to be taken to their destination k 
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the ordinary route. Upon this understanding the 
consignments were packed and loaded, and thecon- 
signor took the risk of lossor deterioration upon him- 
self by executing the risk-note forma AandB. The 
company, due to breach caused by floods, diverted the 
consignment to another route which involved transfer 
of goods from small to bigger wagon. The consig- 
nor was not informed. There was a shortage in the 
goods consigned : 

Held, that the diversion of route and the transfer of 
goods from a small wagon to a bigger one constituted 
a breach of a necessarily implied term in the contract 
between the parties, and the Railway Oompany could 
not, therefore, claim any protectiontunder the risk-note 
forms A and B. Ifthey had informed the consignor 
he would have taken the necessary measures, but they 
did not convey any information to him. It could not 
therefore be held that they acted like an ordinary 
prudent man dealing with his own goods and that 
they were therefore guilty of negligence and were 
consequently liable for the loes caused. Secretary of 
State v. Kesho Prasad Sheo Prasad (1), relied 
on. [p. 72, col. 1; p. 73, col. 2.) 

O.R from an order of the Judge, Small 
Oause Court, Hathras, dated May 30, 
1936. j 

Mr. S. B. L. Gaur, for the Applicant. 


Mr. A. M. Khwaja, for the Opposite Party. 


Order.—This isa plaintiff's application 
in revision from a decree of the Court of 
Small Causes in a suit brought by him for 
damages for shortage in the goods consigned 
by bim toa Railway Company. The plaint- 
iff isthe proprietor of a firm called Kishan 
Lal Matru Mal which owns an oil mill at 
Hathras. He loads tins of mustard oil in 
railway wagons at a siding in his own 
mill for being despatched to various places. 
In this case we are concerned with two 
consignments of 420 tins of oil each which 
he delivered tothe B. B. 40. I. Railway 
Company at Hathras on two different dates, 
one on August 15, 1934, for being despatched 
to Narainganj and the other on August 
23,1934, for being despatched to Dacca. 
Each consignment occupied a four wheeler 
wagon of the B. B & C.I. Railway Company. 
These consignments were accepted by the 
Railway under risk-note forms A and B. 
The acceptance of goods under these forms 
implied that owing to the kad condition 
and defective packing of the goods, the 
Railway Company was not prepared to 
take any responsibility for the condition in 
which they might be delivered to the con- 
signee and for any loss arising from the 
same except upon proof that such loss arose 
from misconduct on the part of the rail- 
way administration's servants. It implied 
further that the Railway Company would not 
be -responsible for any loss, destruction 
or deterioration of or damage to the con- 
sigament from any cause whatever except 
upon proof that such loss, destruction, de- 
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erjoration or damage arose from the mis- 
kaa of the railway administration's 
Tvants. ga A 
Sehe ordinary route by which the two- 
consignments in question had Lo be taken 
to their destination was via Qasganj, Sita- 
pur, Gorakhpur and Katihar. The goods 
had consequently to pass in transit not only 
on the B. B.& ©. I. line, but also on the 
B.N, W. and R. K. lines. It is to be noted 
that all these lines are metre-gauge lines 
so that the two wagons containing the tins 
of oil despatched by the plaintiff could reach 
their destination without the necessity of 
the goods being transferred from one wagon 
to another at any place on the way. It 
must be presumed that when the plaintiff 
despatched the two consignments from 
Hathras and the Railway Company accept- 
ed the consignments, it was clearly under- 


stood between the parties that the ordinary 


route will be followed. In this case, how- 
ever, there were breaches caused on the 
B. N. W. line by floods and hence the two 
consignments were diverted either from 
Sitapur or from Gorakhpur to a different 
route and were sent to Benares, It is ade 
mitted that no information of this diversion 
of route was conveyed tothe plaintiff. At 
Benares both the consignments were trans- 
ferred from the four-wheeler wagons of the 
B. B. & C. I. to bigger wagons of the E. L 
Railway. Itis again admitted that the 
plaintiff was not given any information of 
this transfer of the consignments from one 
class of wagon to another. As the E. L 
Railway wagons were biggerin the size, , 
the tins of oil were necessarily packed rather 
loosely so that there was likelihood of the 
tins striking against each other and against 
the sides of the wagon. The consigaments 
reached their destination and were unload- 
ed in the presence of the railway autho- 
rities. Ancte was made at the time that 
there was a shortage of J1 maunds, 7 seers 
and 4 chataks in weight. Ib was in order 
to recover damages for this shortage that 
the plaintiff brought the suit out of which 
this application in revision arises. The suit 
was brought in the Court of the Munsif at 
Hathras on the Small Cause Court Side. 

It may be mentioned here that the 
plaintiff had despatched nine other consign- 
mepts on different dates to a place called 
Bhairavbazar. These consignments had also 
to be taken by the same route and they 
were so. diverted to Benares with the 
exception of one which was detained at 
Sitapur. When these consignments reached 
their destination end the plaintiff's, agents 
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took delivery, it was found that there was 
a shortage and the tins bore marks of 
having been cut or bored with some pointed 
instrument. The consignment which had 
been detained at Sitapur reached its des- 
tination later on by the ordinary route, 
and it was found atthe time of delivery 
that there was noshortage in it. The plaint- 
iff brought a regular suit for damages in 
tespect of the eight consignments in which 
there was ə shortage. The learned Munsif 
disposed of both the suits by the same judg- 


ment. He gave the plaintiff a decree in ' 


respect of the eight consignments in the 
regular suit on the ground that the shortage 
was due to misconduct cn the part of the 
railway servants. In the other suit out of 
which this application arises he held that 
owing to the diversion of ronte without tbe 
plaintiff's knowledge the defendants could 
not claim any protection from liability under 
risk-note forms A and B and their liability 
had tc be determined under the Contract 
Act, but he found that in transferring the 
goods from a small wagon to a bigger one, 
they had not done anything which a prudent 
man would not have done in the circum- 
stances and hence they were not responsi- 
ble forthe loss. Upon this finding the suit 
has been dismissed and the plaintiff has 
come up in revision. 

Now the first question for consideration 
is whether the diversion of route in this 
case Was or was not a circumstance which 
deprived the defendants of the exemption 
from liability afforded to them by the risk- 
note forms A and B. The lower Court has 
answered that question in the affirmative, 
but it has been contended on behalf of the 
defendants that in diverting the consign- 
ments to Benares, the defendants only tried 
to fulfil their obligation to deliver the goods 
at their destination in proper time. It was 
suggested that if they had failed to do so 
and there had consequently been a delay in 
the delivery of the goods at their destination 
causing Icss to the plaintiff, the defendants 
would have been held liable for that loss 
and hence they acted in gocd faith in divert- 
ing the consignments to Benares in order 
to save themselves from that liability. Ido 
not find much foree in that contention, It 
is true that the law places an obligation 
upon the bailee to deliver the goods 
consigned to him at their destination 
in prceper time, but I do not think 
tha he can be held to  haye com- 
mitted a default within the meaning of 
s. 161, Contract Act, if he is pevented from 
fulfiing that obligation not by any mistake 
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or negligence on his part but by some 
circumstance entirely beyond human control; 
as for instance, à breach caused in the 
railway line by floods which happened in the 
present case. On the other hand, I think that 
if the bailee is unable to fulfil that obligation 
by some circumstance entirely beyond 
human control and in order to do so he 
adopts some other course necessarily attend- 
ed with risk which is not contempted in the 
contract between him and the bailor without 
the latter's knowledge and consent, he does so 
at his own risk. 

In the present case it was necessarily 
implied in the contract between the plaintiff 
and the defendants that the consignments 
would be taken to their destination by the 
ordinary route. He hed loaded and packed 
the consignments upon that clear under- 
standing and he had taken the risk of loss 
or deterioration upon himself by executing 
risk-note forms A and B. Ifthe defendants 
had followed the ordinary route they would 
have been free from all responsibility for 
any loss, destruction or damage except upon 
proof of misconduct on tke part of their 
servants. When they found that they could 
not take the consignments to their destina- 
tion by the ordinary route, I think it was 
their duty to inform the plaintiff before 
diverting the consignments to another route, 
and specially. so, because the diversion 
necessarily involved a transfer of the goods 
from a small wagon to a bigger one which 
introduced a new factor for causing loss 
or damage. If the plaintiff had been advis- 
ed of the intended diversion of route involv- 
ing a transfer of the goods from a small 
wagon to a bigger one, he could have exercis- 
ed his option either to direct the defendants 
to detain the goods at the point beyond 
which thep could not be taken by the 
ordinary route or to take the necessary 
measures himself to prevent loss or damage 
which was likely to be caused by the 
transfer of the goods from a small wagon to 
a bigger one. 

In the course which the defendants adopt- 
ed in the present case an important condition 
of the contract between the parties was 
varied without the plaintiff's knowledge and 
he was given no opportunity of safeguarding 
himself against any loss or damage likely to 
result from the change. I am, therefore, of 
the opinion that the diversion of route and 
the transfer of goods from a small wagon 
to a bigger one constituted a breaeh of 
a necessarily implied term in the contract 
between the parties and the defenéants 
cannot, therefore, claim any protecion under 
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the zisk-note forms A and B. This view is, 
1 think, fully supported by a Single Judge 
decision of this Court in Secretary of State 
v. Kesho Prasad Sheo Prascd (1). The learn- 
ed Judge of this Court who decided that case 
made the following observaticns relevant to 
the present case : 

“It appears to me that the exemption from liabi- 
lity afforded to the railway administration by the 
risk-note forms A and B is operative and available 
to the railway administration only during the 
transit on the ordinary route and once the goods 
are diverted from that route the protection afforded 
by these risk-notes ends, In the absence of a clear 
and unambiguous stipulation to the contrary the pre- 
sumption is that the consignor at the time of consign- 
ing his goods contemplates that the goods would be 
transmitted acrcss the ordinary route within a rea- 
sonable time and the railway administration must, 
in such cases, always be deemed to have accepted the 
goods for despatch by the ordinary route. The con- 
tract evidenced by risk-note forms A and B does not 
contemplate the carrying of the goods otherwise than 
by the ordinary route, and if there isa diversion from 
the ordinary route, it does not matter for what dis- 
tence, the railway administration cannot invoke to 
its aid the benefits of the said forms.” 

With these obeervaticns, which to my mind 
lay down a general proposition relating to 
the liability cf railway companies, J entirely 
agree. The learned Counsel for tke defen- 
dants, however, argued that these observa- 
tions must be deemed to be confined to a case 
where the diverson of route takes place 
owing to a mistake or negligence on the 
part of the railway company, but they can- 
not be applied to the present case where the 
diversion was deliberately made in good 
faith. | am unable to agree with tnat con- 
tention, for tomy mind the ratio decidendi of 
the case to which I have referred was the 
breach of contract involved in the diversion 
of route and not the mere fac: that the 
diversion was due to some mistake or negli- 
gence on the part of the railway company. 
I am, therefore, of the opinion that the 
defendants in this case cannot invoke the 
protection initially given to them by the 
risk-note forms A and B under which they 
accepted the two consignments in question. 
The next question for consideration ig whe- 
ther the diversion of route and the transfer 
of the goods from a small wagon to a bigger 
one did actually cause the loss or shorlage 
in the present case. 

_ The lower Court has answered that question 
in the affirmative relying principally upon 
the indisputable fact that no shortage occur- 
red in the solitary consignment which was 
. detained at Sitapur mstead of being diverted 
to Benares like the other consignments: That 
finding cannot but be accepted as correct, 

(1) (1932) A L J 788; 139 Ind. Cas. 381; A I R 1932 
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and all that remains for consideration is 
whether the defendants can be absolved of 
negligence and the consequent responsibility , 
for the shortage. The lower Court has found 
tbat they did nothing which a prudent man 
would not have done in the circumstances, 
but { cannot agree with that finding. In 
my opinion, when the gods were transferred 
from a small wagon to a bigger one, it 
was the duly of the defendants to see 
that they were so packed as to prevent 
the possibility of the tins striking against 
each other and tke sides of the wagon. 
It is admitted that they tcok no steps to 
prevent that possibility. If they had inform- 
ed the plaintiff he would have taken the 
necessary measures, but they did not 
convey any information to him. I cannot, 
therefore, hold that they acted like an 
ordinary prudent man dealing with his 
own goods and I find that they were guilty 
of negligence and are consequently liable 
for the loss caused to the plaintiff. 


The reason given by the lower Court for 
arriving at a finding in favour of .the 
defendants is that it was proved upon the 
evidence that the plaintiff himself had 
not put any grass or bhusa round the tins 
so as to prevent them from striking 
against each other and against the sides 
of the wagon, The plaintiff had made an 
allegation to that effect, but the lower 
Court found that it bad not been proved. 
That does not, however, afford a ground for 
holding that the defendants were not guilty 
of negligence. It appears to me that the 
lower QOourt entirely ignored the fact that 
when the plaintiff loaded the consignments 
at Hathras, he did so in small four- 
wheeler wagons of the B. B. & C. I. Railway 
and it may not have been necessary to put 
any grass or bhusa round the tins hav- 
ing regard to the small space inside the 
wagon. That did not, however, afford any 
justification to the defendants for omitting 
to take that precaution when the goods 
were transferred from the small wagons 
lo bigger ones, It appears from the judg- 
ment of the lower Court in the regular 
suit that one of the defendants, namely 
the R. K. R. could not be held respon- 
sible for any loss or shortage because it 
had- obtained a clear receipt and that the 
suit was accordingly dismissed against the 
R. K. R. That consideraticn applies to 
the present case also. In the result I allow 
this application in revision and setting aside 
the decree passed by the lower Court decree . 
the plaintiff's suit with costs and efuțare 
and pendente lite interest at 3$ per vent. 
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per annum against all the defendants 
excepting R. K. R. defendant No. 3. As 
against defandant No. 3 the suitis dismissed 
with costs. 

D. Application allowed. 


LAHORE HIGH COURT 
Seccnd Civil Appeal No. 205 of 1936 
May 18, 1937 
Ter OHAND AND ABDUL Rasuip, JJ. 
MOHAMMAD NAWAZ AND ANOTHER — 
JUDGMENT: DEBTORS— APPELLANTS 
versus 
KAURA RAM— .DRORERSHOLDER— 
RESPONDENT 
Custom (Punjab)—Alienation—Ancestral property 
—Sanda jats and agriculturists of Mianwali Listrict 
—Powers of male proprietor—Such property, if can 
be attached for realization of his unsecured debts 
after his death—Punjab Laws Act (IV of 1872), a. 5 
—Person asserting that he ia ruled by custom— 
Burden of proof. ; A 
Among Sanda Jats, and the agriculturists of 
Mianwali District generally, a male proprietor has 
unrestricted power of alienation in respect of an- 
cestral property and such property can be attach- 
ed and temporarily alienated for realization of his 
unsecured debts after his death. f 
In all cases under the Punjab Laws Act, it lies 
upon the person asserting that he is ruled in 
regard to a particular matter by custom, to prove 
that he is so governed, and not by personal law, 
and further to prove what the particular custom 
is, There is no presumption created by s. 5 of 
the Act in favour of custom; on the contrary it 
is only when the custom is established that it is 
to be the rule of decision, Abdul Hussein Khan 
v Bibi Sona Dero (1) and Daya Ram v. Sohel Singh 
(2), followed. av 
S. 0. A. from an order of the District 
Judge, Mianwali, dated November 13, 1935. 
Mr. Abdul Karim, for the Appellants. 
Mr. J. G. Sethi, for the Respondent. 


Tek Chand, J.—Sarwar, a Sanda Jat 
ôf Chah Sandanwala, Dakhli Harnoli, Tahsil 
and District Mianwali, had money dealings 
with Kaora Ram. After Sarwar’s death, 
Kaura Ram brought a suit against Moham- 
mad Nawaz and Mchammad Zaman, sons of 
Sarwar (defendants-appellants), for recovery 
of the amount due to him by their father. 
In this suit a decree was passed for the sum 
claimed against the appellants, realizable 
from the estate of Sarwar in their hands. 
In execution of the decree the decree-holder 
attached the land in dispute and applied 
for its temporary alienation for a perjod not 
exceeding 20 years. The appellants object- 
ed that the land was ancestral and was not 
liable to attachment and temporary alien- 
ation in execution of a decree*for an unese- 
`” eared, debt of their father obtained after 
his death. The ‘decree-hoider replied that 
e . 
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the land was not ancestral, and that among 
Sanda Jats, and the agriculturists of Mian- 
wali District generally, a male proprietor 
had unrestricted power of alienation in 
respect of ancestral property and that such 
property could be attached and temporarily 
alienated for realization of his unsecured 
debts after his death. 


The Subordinate Judge found the land 
to be ancestral, but held that among the 
agricultural tribes of Mianwali District, a 
male proprietor could alienate ancestral 
land without necessity, uncontrolled by his 
reversioners, and that after his death such 
land was liable in the hands of his legal 
representatives for payment of his unsecur- 
ed debts. On appeal by the judgment- 
debtors, the learned District Judge; after 
further inquiry, held that the powers of 
alienation possessed by a proprietor in the 
Mianwali District, though extensive, were 
not unrestricted, but that it had been 
proved that in this District, or at least in 
the tribe to which the judgment debtors 
belonged, ancestral property is considered 
to be that of the last male-holder and the 
judgment-debtors are his legal representa- 
tives sothat such property in the bands of 
the latter is liable to attachment in execu: 
tion of a decree for an unsecured debt 
obtained against the deceased's estate. He 
accordingly dismissed the judgment-debtors’ 
appeal, but left the parties to bear their 
cwn costs. On an application by the judg- 
ment-debtora, the learned Judge granted a 
certificate under s. 41 (3), Punjab Courts 
Act, for a second appeal to this Court on 
the question of custom involved. 


Before discussing the evidence on the 
record bearing on this question, the learned 
Counsel for the appellants asked us to raise 
certain initial presumptions as to the in- 
alienability of ancestral agricultural 
land in the Punjab, and from these pre- 
sumptions to infer by a process of inductive 
reasoning the existence of certain customs. 
This is a line of argument which we cannot 
accept. Wedo not think in a matter like 
this, we can start with any presumption in 
favour of the existence of any particular 
custom. Aslaid down by their Lordships 
of the Privy Council in Abdul Hussein 
Khan v. Bibi Sona Dero (1) at p. 459*, 
approving the dictum of Robertson, J. in 


. A 
(1) 45 O 450; 43 Ind. Oas. 306; A I R1917 P O 
18]; 45 IA 10:128 L R 104; 16 ALJ 17;4P L 
W 27; 34 ML J48; 22 O W N 353: 270 LJ 240; 
1PL R191; 20 Bom. LR 528 (P 0). ° 
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Daya Ram v. Sohel Singh (2), at p. 4105, 

“In all cases under the (Punjab Laws) Act it lies 
upon the pereon asserting that he is ruled in regard 
to a particular matter by custom, to prove that he is 
s0 governed, and not by personal law, and further 
to prove what the particular custom is. There is no 
presumption created (by s.5 of the Act) in favour of 
custom; on the contrary it is only when the custom 
is established that itis tobe the rule of decision. 
The Legislature did not show itself enamoured of 
custom rather than law, nor does it show any tendency 
to extend the principle of custom to any matter to 

‘which a rule of custom is not clearly proved to 
apply. It is not the spirit of Customary Law, nor any 
theory of custom, or deduction from other customs, 
which is to be a rule of decision, but only, ‘any 
custom applicable to the parties concerned which is 
Dot... land it therefore appears to me clear that 
when either party to a suit sets up custom as a rule 
of decision, it lies upon him to prove the custom 
which he seeks to apply: if he fails to do so, cl. tb) 
of s. 5, Laws Act, applies and the rule of decision 
must be the personal law of the parties subject to 
the other provisions of the clause. It is not sufficient 
to show that in regard to certain other matters the 
parties are governed by custom.” 

Sarwar, deceased, was a Muhammadan, 
and admittedly his personal law was Muham» 
madan Law. It lay therefore on those who 
asserted that in any particular matter he 
was governed by custom, to prove the 
existence of the alleged custom. This they 
could do by entries in the Riwaj-i-am to 
which a presumption of correctness attaches 
or by proof of instances of tLe exercise of 
the custom in the tribe. No copy of the 
Riwaj-i-am has been placed on the record ; 
and the “Customary Law of Mianwali Dis- 
trict’, published in 1908, does not contain 
any entry to the effect that in this tribe, or 
among agricultural tribes of this district 
generally, a male proprietor has restricted 
power of alienation in respect of ancestral 
property. Nordoes the Customary Law of 
the Mianwali District deal specitically with 
the question of the liability of ancestral 
property for payment cf unsecured debts of 
a male proprietor in his lifetime, ar after 
his death. The presumption arising from 
the correctness of entries in the Riwaj-i-am 
is, therefore, not available to the appellants 
in this case, and the matter must be decided 
on the evidence produced by the parties. 
The extracts from the revenue papers which 
have been placed on the record, show that 
in the village of Harnoli to which Sarwar 
deceased, belonged, there have been no less 


than 252 sales and 1,461 other alienations ` 


of agricultural Jand from 1907 to 1927 and 
that not a single one of these alienations 
hed been challenged by the sons or other 
reversioners of the alienor. We also find 
are 110 P R 1908; 81 P L R 1907; 59 P W R 1807; 
JA 
*Page of 110P. R. 1906—{Ed.] 





that Sanda Jats living in this village had 
effected 209 sales and 29 mortgages from 
1878 to 1923 ; but during this long period 
none of them was assailed by the rever- 
sioners. ee 
The absence of any entry inthe Riwaj-i am 
restricting the power of alienation and 
the fact that male proprietors of this and 


other tribes living in this village have so p 


extensively exercised their power of alien- 
ation from 1878 up to the present day 
without control or chalienge by the rever- 
sioners, clearly indicates that the proprie- 
tors in this village enjoy unrestricted right 
of alienation. In addition to this, as has 
been pointed out by the learned District 
Judge, there is on the record proof of seven 
instances in which ancestral property has 
been attached and alienated in execulion 
of money decrees, or otherwise alienated 
for satisfaction of unsecured debts of male 
proprietors, and there is not a single 
instance cited on behalf of the appellants 
to show that any such alienation or attach- 
ment was challenged by the reversioners, 
Further, there is the significant fact, that 
every one of the witnesses produced by the 
judgment-debtors admitted that he had 
alienated his ancestral land, without objec» 
tion by his reversioners, and as found by 
the learned District Judge, none of these 
alienations was effected for valid necessity. 
The learned Counsel for the appellants 
contended that in certain other matters 
this tribe is governed by custom, but as 
ruled by their Lordships of the Privy 
Council in the case cited above, this cir* 
cumstance by itself is not sufficient to prove 
that the tribe is governed by custom in 
this particular matter also. We are of 
opinion that the decision of the learned 
District Judge overruling ths appellants 
objection is correct. The appeal fails and 
is dismissed. Having regard to all the cir- 
cumstances we leave the parties to bear 
their own cists throughout. 
D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 9 of 1936 
July 25, 1938 
MouamMaD ISMAIL, Je 
MUNNU LAL—— APPELLANT 
versus 
P. K.eBANERJI, OFFICIAL RECEIVER — 

° RESPONDENT 
Res judicata — T getting preliminary dgeree in 
mortgage suit—Tragsfer of decree in A gag of M 
>T applying in insolvency and being adjugged in- 
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solvent—M applying for final decree—Objection by 
Official Receiver that transfer was fraudulent, dis- 
missed—Application before Insolvency Court under 
s. 53, Provincial Insolvency Act (V of 1920), if 
barred by res judicata — Insolvency—Stay order by 
Oudh Court, whether binding on Cawnpore Court— 
Cawnpore Court staying proceedingsin pursuance of 
such order, without acting under s. 36, Provincial 
Insolvency Act (V of 1920)—If can re-open proceed- 
ings—Onus of proof in proceedings under s. 53, Pro- 
vincial Insolvency Act. 

T had amortgages right in a mortgage. He obtain- 
ed preliminary decree in the enforcement of 
the mortgage and transferred his rights under 
the decree in favour of M. The transferee thereupon 
applied for a final decree. During the pendency of 
the above-mentioned suit, T applied to the Insolvency 
Judge, to be adjudged an insolvent The Insolvency 
Judge declared him an insolvent. An Official 
Receiver made an objection to the application of M 
for the paesing of the final decree on the ground that 
the transfer was fraudulent and without considera- 
tion. The Court dismissed the objection and passed 
a final decree as prayed by M. The Official Receiver 
thereafter applied to the Insolvency Court, under 
s 53, Provincial Insolvency Act, for a declaration 
that the transfer was null and void againsthim. The 


-Court granted the declaration asked for and held 


that the transfer was fictitious and without considera- 
tion and was made with the object of defrauding 
the creditors. On appeal it was contended by M 
that the dismissal of the Receiver’s objection in the 
final decree proceedings operated as res judicata to 
the proceedings under £. 53: 
eld, that as the genuineness of the transfer by 
T in favour of M was not a question directly and 
substantially in issue inthe suit on foot of the mort- 
age, the subsequent trial of this question by the 
solvency Judge was in no way barred. The ques- 
tion had erieen only incidentally. 

The Ohief Court of Oudh cannot passan order of 
stay of a case pending inthe Oourt of the Inaolvency 
Judge, Cawnpore, unless the direction of the Chief 
Court is confirmed by the Allahabad High Court. 
Where upon receipt of such an order the Oawnpore 
Court stays proceedings, without being directed to 
act under s. 36, Provincial Insolvency Act, it is 
authorized to re-open the proceeding stayed by 
itself. 

In a proceeding under s. 53, the onus of proof is 
on the Receiver in the first instance. Oficial Receiver 
v. BR L. K. M. R. M. Chettyar Firm (1), follow- 

d. 


i B. O. A. from an order of the District 
Judge, Cawnpore. 


Mr. P. L. Banerji, for the Appellant. 

Mr. I. B. Banerji, for the Respondent. 

Judgment.—This is a second appeal 
from order arising out of an insolvency 
matter. It appears that cne Tulsi Ram 
had a mortgagee right in a mortgage, 
Tulsi Ram obtained a preliminary decree 
jn the enforcement of the mortgage in his 
favour on, July 31, 1931, from the Court 
of the learned Munsif of Hardoi. On Sep- 
tember 29, 1931. Tulshi Ram transferred 
his rights under the decree in fayoyy of the 
appellant Munnu Lal. The transferee there- 
upon, applied to the Munsif for a final 
qecro During the: pendency of the above- 
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mentioned suit, Tulshi Ram applied to the 
Insolvency Judge, Cawnpore, to be adjudged 
an insolvent. Tce learned Insolvency Judge 
declared him an insolvent on January 15, 
1932, An Official Receiver was appoinied 
by the Insolvency Court and he made an 
objection to the application of Munnu Lal 
for the passing of the final decree on the 
ground that the transfer in favour of 
Munnu Lal was fraudulent and without 
consideration. The learned Munsif framed 
several issues and ultimately dismissed the 
objection of the Official Receiver and pass- 
ed a final decree as prayed by Munnu Lal. 
The Official Receiver on March 23, 1934, 
applied to the Insolvency Court, Cawn- 
pore, under s. 53, Provincial Insolvency 
Act, for a declaration that the sale deed 
dated September 29, 1931, was null and 
vuid against him. The appellant made an 
objection but the Court of first instance 
granted the declaratinn asked for and held 
that the transfer was fictitious and with- 
out consideration and was made with the 
object of defrauding the creditors. The 
learned District Judge on appeal affirmed 
the decision of the Court of first instance, 
Munnu Lal now comes to this Court in 
appeal. 

Learned Counsel for the appellant has 
reiterated the objections taken by his 
client in the Court of first instance and 
decided against him by the learned Dis- 
trict Judge. The first question that has been 
argued is that the order of the learned 
Munsif of Hardoi, dated March 6, 1934, 
was res judicata and it was not open to the 
learned Insolvency Judge to allow the 
Official Receiver to re-open the same ques- 
tion. In my judgment the contention of 
learned Counsel for the appellant on this 
point is untenable. The main issue which 
the learned Munsif, Hardoi, was called 
upon'to decide in the civil suit was whe- 
ther the preliminary decree passed in 
favour of Tulshi Ram could be made abso- 
lute. The Official Receiver was no party to 
the suit and the learned Munsif definitely 
held that he had no locus standi. On the 
objection of the Official Receiver the 
learned Munsif did frame certain issues 
and came to the conclusion that the trans- ` 
fer in favour of Munnu Lal was genuine 
and for consideration. But this question 
was not germane to the suit and incidental- 
ly arose because of the” objection of the 
Oificial Receiver who intervened as a repre- 
sentalive of the judgment-debtor. As the 
learned Munsif came to ‘the conclusion that 
the Official Receiver had no authority to 
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intervene, the matter ended there as far as 
the civil suit was concerned. Under s. ll, 
Civil Procedure Code, no Court shall try any 
suit or issue in which the matter directly 
and substantially in issue has been directly 
and substantially in issue in a former suit 
between the same parties. As the genuine- 
ness of the transfer by Tulshi Ram in 
favour of Munnu Lal was not a question 
directly and substantially in issue in the 
suit on foot of the mortgage, the subsequent 
tria! of this question by the Insolvency 
Judge is in no way barred. In my opinion 
the Court below has come io a right con- 
clusion on this point. 

The next question pressed in appeal is 
that the learned Insolvency Judge had no 
jurisdiction to proceed with the application 
of the Orficial Receiver in view of an order 
of stay passed by his predecessor. It 
appears that an application was made by 
certain creditors of Tulshi Ram for the 
declaration of the latter’s insolvency in the 
Court of the Insolvency Judge, Hardoi. On 
February 13, 1933, the Hardoi O.urt ad- 
judged ‘lulshi Ram an insolvent. Later, 
on August 23, 1933, the same Court annul- 
led previous order of adjudication. 
The aggrieved party appealed from the 
order of annulment to the Chief Oourt of 
Oudh. The learned Judge of the Ohief 
Court seized of the cage, gave a direction 
that the proceedings in insolvency Oase 
No. 57 of 1931 (the present proceedings) be 
stayed. This order of the Chief Court was 
communicated to the Registrar of this 
Court and the Deputy Registrar forwarded 
it to the Insolvency Judge, Cawnpore, say- 
ing that it was for the Insolvency Judge to 
decide whether he was bound by the order 
of the Chief Court or not. The Insolvency 
Judge at Cawnpore stayed the proceedings 
but on the application cf the Official 
Receiver revived it, with the result stated 
above. On these facts itis argued that the 
Insolvency Judge having elected to stay 
the proceedings was not entitled to re- oper 
it until the final decision of the insolvency 
appeal pending before the Chief Court. 
Learned Counsel for the appellant has 
referred me tos. 36, Provincial Insolvency 
Act. In my judgment this section inno way 
helps the conteuticn of the learned Couneel. 
The Onbief Court of Oudh could not pass 

-an order of stay of a case pendirg in 
the Court of the Insolvency Judge, Cawn- 
pore, unless the direction of tke Chief 
Court ,was confirmed by this Ocurt. The 
letter of the Registrar clearly shows tiat 
this Qourt did not, in any way, direct the 
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Insolvency Judge tc act under 8. 36. The 
stay order was not for any particular 
period and the re-opening of it did not 
depend on the happening of any event. 
That being so, the Court that had jurisdic- 
tion to pass the order of stay was undoubt- 
edly authorized to re-open the proceedings 
stayed by itself. In my judgment the deci- 
gion of the learned District Judge on this 
point is perfectly correct. 

The last point pressed by the learned 
Counsel for the appellant relates tothe merits 
of the case. It is urged that the Insolvency 
Judge had erred in throwing the onus of 
proof on the transferee. Tne learned Dis- 
trict Judge has fully discussed this matter 
and I entirely agree with him that on 
merits the decision of the Court of first 
instance is correct. In view of the case in 
Official Receiver v. P. L. K. M. R. M. 

zettyar Firm (1) it must now be held that 
the onus of proci in proceedings under 
s. 53, Provincial Insolvency Act, is on the 
Receiver in the first instance. The {nsol- 
vency Judge was wrong in holding that the 
onus of proof was on the transferee but the 
learned District Judge has fully analyzed 
the evidence and has considered the cir- 
cumstances of the case, and upon a consi- 
deration of the materials on the record, it 
has come to the conclusion that the trans» 
fer in favour of Munnu Lal, appellant, was 
not genuine. The vendor Tulshi Ram about 
the time of transfer was hard pressed for 
money, Apparently his creditors were cla- 
mouring for the re-paymeat of the debts 
due to them. Within three months of the 
date of the transfer, Tulshi Ram applied to 
the Insolvency Judge to be declared insol- 
vent and some creditors about the same 
time moved the Insolvency Judge at Har- 
doi to the same effect. In the sale deed it is 
atated that the money was required to pay 
certain creditor. The creditor himself did 
not enter the witness-bex but sent his son 
to prove a receipt purporting to have been 
given by him to Tulshi Ram in proofof the 
payment ofthe money due tohim. But no 
books of the firm of the creditor were pro- 
duced before the Court nor did Munnu Lal 
himself enter the wilness box. Having 
regard to all the circumstances there 
appears no doubt whatsoever that the 
transfer was not bona fide and was made 
with the intention of defrauding the credis 


(1) (1931) A L J 444; 181 Ind, Cas. 767; A I R 1981 P 
© 25; 9R WOR LA 115;35 O W N 577; Ind, Rul, 
(193i) P 0159; 53 G L J 373; 60M L J 652; (1931) ° 
M W N 615; 33 Bom, LR 867; 34 L W 36(P Oy 5° 
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tors. In the result, I dismiss the appeal 


with costs. 
D. Appeal dismissed. 


. 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 493 of 1936 
January 13, 1938 


Divatra, J. | 
RAMCHANDRA GOVIND UNAVNE— 
APPELLANT 

‘ versus 
LAXMAN SAVLERAM RONGHE— 
RESPONDENT 

Limitation—Judgment-debtor asked to deposit cer- 
tain sum within fifteen days from certain date—That 
date, if should be excluded, 

It is desirable for the sake of uniformity that the 
same interpretation should be given to an expres- 
sion occurring in a judicial order as would be 
given to it in a statute under s. 9, General Olauses 
Act 1897, Hence where in an execution of a decree 
judgment-debtor is asked to deposit a sum within 
fifteen days from a certain date, that date has to be 
excluded, 

S. 0. A. against the decision of the Assist- 
ant Judge, Poona, in Appeal No. 80 of 1936. 

Mr. J. G. Rele, for the Appellant. 

Mr. V. D. Limaye, for the Respondent, 


Judgment.—This is an appeal by defen- 
dant No. 2 against a decree directing that 
the amount deposited by him should not be 
accepted and that the decree should be 
executed as if default had taken place in 
the deposit of the amount. The decree 
paseed against the appellant directed that 
the defendant should deposit Rs. 200 in 
Court within fifteeo days from that day, 
1. 6., January 23, 1936, that the plaintiff 
should pass a sale deed of the suit property 
to the defendant and then recover the 
amount deposited in (Gourt, and that if the 
defendant failed to pay Rs. 206 within 
fifteen days as ordered, the plaintiff was at 
liberty to recover possession of half of the 
property from the defendant upon an equit- 
able partition. 
Rs. 200 on February 7, 1936, but the trial 
Court held that the deposit was not made 
within fifteen days as directed but that it 
was made on the sixteenth day, and that 
therefore it was not made in time and the 
decree was to be executed on the basis that 
the deposit was not made. There was an 
application by the defendant to extend the 
time by one day, but the learned Judge 
was of opinion that s. 5, Limitation ‘Act, 
did not apply to execution proceedings and 
therefore he had no power to extend ihe 
time. . . 
On appeal the learned Judge has con- 

. . 
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The defendant deposited : 
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firmed that decision on the ground that s. 12, 
Limitation Act, and s. 9, General Clauses 
Act, which were invoked on behalf of the 
appellant, did not apply as this was not a 
case of a provision in a statute or related 
to the limitation of guits, and he was of 
opinion that the first day of the order, viz, 
Junuary 23, should be included within the 
period of fifteen days, and therefore the 
fifteen days would expire on February 6. 
With regard to the prayer about extension 
of time, the learned Appellate Judge 
thought it was entirely within the dis- 
cretion of the trial Court and he was not 
prepared to disturb the order based on such 
discretion. 

It is contended here on behalf of the 
appellant that the lower Courts were wrong 
in holding that the deposit was not made 
within time, and I am of opinion that that 
contention is correct. The material words 
in the decree are that the defendant was 
to pay Rs. 200 “within fifteenth days from 
this day". Now it is clear that if these 
words occurred in a statute, the first day 
would be excluded, and the fifteenth day 
would expire on February 7. It is enacted 
ins. 9, General Olauses Act of 1897, that 
in any Act of the Governor-General in 
Council or Regulation, it shall be sufficient 
for the purpose of excluding the first ina 
series of days or any other period of time 
to use the word ‘from’, and, for the purpose 
of including the last in a series of days or 
any other period of time to use the word 
‘to's Thus the word ‘from’ excludes the 
first day in a series of days. So that the 
days mentioned would be clear days. It 
is true that s.9 would not apply here in 
terms as the words do not occur in a statute 
but in an order of the Court, but it is 
desirable for the sake of uniformity that 
the same interpretation should be given to 
an expression occurring in a judicial order 
as would be given toit in a statute, and I 
think, therefore, the expression ‘fifteen days’ 
would mean fifteen clear days, and that 
the date of making the ordershould be 
excluded. 

The learned trial Judge who made the 
order says that he intended that the fifteenth 
day should expire on the 6th. Whatever 
might have been the intention of the 


learned Judge, it is to be made out from” 


the expression he has used, and it is the 
meaning cf the expression and not his 
intention that is material, The order of the 
lower Appellate Court is, therefore, reversed 
and the darkhast filed by the plaintiff on 
the basis that the amount has not been paid 
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in time is dismissed. The appellant is at 
iberty to file a darkhast for requiring the 
plaintiff to pass a sale deed on the basis that 
the deposit was made in time. The appeal 
is allowed with costs in this Court and in 
‘the lower Appellate Court. 
D. Appeal allowed 


ALLAHABAD HIGH COURT 
Second Civil Appeal No, 1657 of 1934 
July 29, 1938 
Hareizs AND MISRA, JJ. 

RAM NARAIN—Puaintize— 
APPELLANT 
versus 
MUNICIPAL BOARD, MUTTRA— 

DBFENDANT—RESPONDENT 

U, P, Municipalities Act (II of 1916), a. 326 (1) (3) 
—Work done under contract — Suit for balance due 
—Whether falls under s. 326 (1)—Limitation for such 
euit--Precedent—Conjlict between Privy Council 
decision and Full Bench decision—Latter explaining 
and limiting the former — Which should be jollow- 

d. 

: A suit claiming the balance due for work done 
under a contract between the parties is not a suit 
falling within s. 326 (1), U. P. Municipalities Act, 
1916. If itis, thena notice complying with that Act 
is essential, but if itis not, the action can proceed 
without any euch notice The period of limitation 
for sucha suit is not six months as provided by 
s. 326 (3), but three years as provided by the Limita- 
tion Act. Municipal Board, Agra v. Ram Kishen (1) 
and District Board, Allahabad v. Behari Lal (3), 
relied on, Cantonment Board, Allahabad v. Hazari 
Lal Ganga Prasad (2) and Revati Mohan Daa v. 
Jatindra Mohan Ghose (5), explained. 

Where there is a conflict between a Privy Council 
case anda Full Bench case of a High Court which 
in terms purports to explain and limit the Privy 
Council decision, the Court is bound to follow the 
Full Bench case of its own High Court. 

8. U. A. frem the decree cf the Additional 
Civil Judge, Muttra, dated October 5, 
1934. 

Messrs. N. P. Asthana and Nanak Chand, 
for the Appellant. 

Mr. G. S. Pathak, for the Respondent. 


Harries, J~—Thisis a plaintiff's second 
appeal against concurrent decrees of the 


Courts below dismissing his claim for certain - 


moneys due under a ccutract entered into 
between him and the Municipal Board of 
Muttra. The plaintiff is a contractor and 
performed certain work for the defendant 
Board under a conlract entered into between 
the parties. After the work was completed, 
a dispute arose and the defendant Board 
tefused to pay a sum of Rs. 3,019 which 
the plaintif alleged wus due to him upon 
tle coatract. Eventually the plaintif 
brought this suit claiming a sum of Re. 3,347 
being this alleged sum of Rs: 3,019 alleged 
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to be due to him under the contract together 
with cerlain security money and interest. 
The defendant Board raised a number of 
defences and eventually the plaintiff's claim 
was dismissed by the Court of first instance. 
On appeal to the learned Civil Judge the 
decision of the learned Munsif was upheld 
upon the ground that the plaintiff had failed 
to serve a notice upon the defendant Board 
as required by s. 326 (1), Municipalities Act, 
1916. The only question considered by the 
learned Civil Judge was the question of 
limitation and upon that issue he found in 
favour of the plaintiff. No findings have 
been reccrded by the lower Appellate Court 
upon any of the other issues in the case. 
On behalf of the appellant it has been 
urged before us that the present suit is 
not a suit falling within s, 326 (1), Munici- 
palities Act, 1916. and that being so, no 
notice was necessary as required by the 
terms of that sub-section. Section 326 (1), 
Municipalities Act, 1916, reads as follows: . 
“No suit shall be instituted against a Board, or 
against a member, officer or servant of a Board, in 
respect of an Act doneor purporting to have been 
done in its or his official capacity, until the expiration 
of two months next after notice in writing has been 
in the case of a Board, left at its office, and in the 
cage of a member, officer or servant, delivered to him 
or left at his office or place of abode, explicitly stating 
the cause of action, the nature of the relief sought, the 
amount of compensation claimed, and the name and 
place of abode of the intending plaiotiff, and the 


plaint shall contain a statement that such i 
has been so delivered or left.” POME 


Section 326 (3) of the Act is in these 
terms : 


“No action such as is described in sub-s 1) shall 
unless it is an action for the recovery of anes 
able property or for a declaration of title thereto, 
be commenced otherwise than within six months 
next after the accrual of the cause of action.” 


The plaintiff did serve a notice u on t 
defendant Board, but it is Saree 
that this notice did not contain the matters 
mentioned in s 326 (1) of the Act. 
The learned Civil Judge, therefore, held 
In consequence that as no notice had 
been given which complied with this 
sub-section, the suit failed. The question 
which we have to consider is whether a 
suit claiming’ the balance due for work 
done under a contract between the parties is 
a suit falling withing 326 (1), Municipalities 
Act, 1916. [f itis, then a notice complying with 
that Act is essential, bat if it is not, the 
action Gan proceed without any such ñotice. 
On behalf of the plaintiff-appellant a num- 
ber of cases have been cited, and in our 
judgment, iż bas been consistently held of 
later years by this Court that s. 326 (1) 
Municipalities Act, 1916, can have no appli: 
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cation to a suit Such as the present one. 

In the case in Municipal Board, Agra 
v. Ram Kishen (|), the very point which 
‘we have to decide was decided by a Bench 
of this Court. That Bench held that the 
pericd of limitation of six months in 
s. 326, Municipalities Act, did not 
apply to a suit on contract. That section, 
it was said, was intended to cover 
wrongful acts done by a Municipal Board 
or by officers or servants of the Board. 
The claim in that case was a claim for the 
balance due under a contract to execute 
certain public works. The ccntractor had 
completed the work and had brought the 
guit for an alleged balance due to him. 
The Bench decided that the period of 
limitation for such a suit was not six months 
as provided by 8. 326 (3), Municipalities Act, 
1916, but three years as provided by the 
Indian Limitation Act. In deciding that 
the pericd of limitation for such a suit was 
three years they had to decide whether 
the suit fell within s. 326 (1), Municipalities 
Act, because s. 326 (3) only prescribes a 
period of limitation cf six months for suits 
described ins. 326 (1) of the Act with two 
exceptions. Unless the case fell within 
s. 326 (1), the period of limitation was 
three years and not six months. This case 
in terme holds that a claim such as the 
present claim is nut one which falls within 
s, 326 (1), Municipalities Act, 1916. If the 
claim does not fall within that sub-section, 
then no notice is required, because the 
notice is prescribed by that very sub-section 
We can see no distinction whatsoever 
between the case in Municipal Board, Agra 
v. Ram Kishen (1) and the present case. 

The learned Civil Judge appears to have 
thought that the casein Municipal Board, 
Agra v. Ram Kishen (1) had been doubted 
in Cantonment Board, Allahabad v. Hazari 
Lal Ganga Prasad (2). That was a Bench 
case decided by Sulaiman, O. J. and Mukerji, 
J. and weare wholly unable to agree with 
the learned Oivil Judge that this case 
throws any doubt whatsoever upon the earlier 
case to which we have referred. In fact it 
appears fairly clear from the judgment of 
Sulaiman, C. J. that he approved of the 
view which was expressed in Municipal 
Board, Agra v. Ram Kishen (1). 

The matter is, however, in our Judgment 
concluded by a Full Bench decision of this 
Court in District Board, Allahabad v. 


I) (1933) AL J 1414; 147 Ind, Ong 189; A 1 R 1933 
AÑ. 785; 55 A 1002; 6 R A 415, A 
- “p d934 A Ld 805; 149 Ind. Oas, 49; AIR 1934 
alag 56 A 885; 6B A 847, 
e . 


BAM NARAIN V. MUNIOIPAL BOARD, MUTERA (ALL.) 


17810 


Behari Lal (8). That was a case under 
s. 192 (1), District Boards Act, but we have 
compared that section with s. 326, Munici- 
palities Act, and there is no difference 
whatsoever in the wording of the twosections, 
They are in precisely similar terms and 
both are sections dealing with the protection 
of public authorities and their servants. 
In the Full Bench case in District Board, 
Allahabad v. Behari Lal (3) it was held 
that where a contractor had entered into 
a private contract with the District Board 
and had brought a suit against the District 
Board for refund of a deposit made by 
him as security and for recovery of money 
on account of extra work done by him 
under the orders of the overseer and 
engineer of the Board, which was not 
expressly sanctioned by a resolution of 
the Board, such a suit was not governed 
by s. 192 (1), District Boards Act, but was 
governed by the ordinary three years’ rule 
under the Limitation Act. It is to be 
observed that the claim in that case was ` 
a claim for security money and for a sum 
in respect of work alleged to have been 
done. The claims were similar to the claims 
in the case which we have now to decide. 
In deciding that the three years’ rule applied, 
the Full Bench held in terms that the 
suit before them was not a suit fa!ling 
within s. 192 (1), Districts Boards Act. As 
we have stated earlier, that section of the 
District Boards Act is in the very same terms 
as 8, 326, Municipalities Act, 1916, and if a 
claim for the balance due for work done 
against a District Board does not fall wicnin 
s. 192 (1), District Boards Act, it tollows 
that a similar claim against a Municipal 
Board cannot fall within s. 326 (1), 
Municipalities Act. The effect of this Full 
Bench case is that the present claim cannot 
possibly be regarded as a claim falling 
within s. 326 (1) of the Act. That being 
so, the form of notice prescribed by that 
Act was unnecessary and failure to give such 
a notice was no ground whatsoever for 
dismissing the suit. 

Mr, Pathak, who has appeared for the res- 
pondent Board, has urged strenuously that 
the present case is governed by two recent 
cases decided by their Lordships of the Privy 
Council, namely Bhagchand Dagdusa FV. 
Secretary of State (4) and Revati Mohan Das 


(3) (1935) A L J 1214; 160 Ind. Cas. 226; A I R 1936 
All. 18; 58 A 569; 1936 A LÈ 64; 8 R A 576 (F B). 

(4) 54 LA 338; 104 Ind. Oas. 257; A I R 1927,P © 176; 
51 b 725; b3 MLJ 81; 25 A L J 641; 29 Bom. LR 
1227; (1927) M W N 561; 46 O LJ 38; 1 Luck Cas, 291; 
32 O W N 61; 26 L W 8091P O). s. 


1938 
v. Jatindra Mohan Ghose (5). This latter 
case .of the Privy Council is discussed at 
‘great length in the Full Bench case in 
District Board, Allahabad v. Behari Lal (3); 
to which we have referred, and further 
in arriving at their conclusion the Full 
Bench purport to apply the principles laid 
down inthe Privy Council case to which 
we have referred, It has been contended 
by Mr. Pathak that we should follow these 
decisions of the Privy Council, but in 
‘our judgment we are bound by our cwn 
Full Bench case which has explained the 
effect of the Privy Council cases. We see 
no Conflict between our Full Bench case 
and the Privy Council cases, but even if 
there was such a conflict, we would be 
bound to follow the Full Bench case of our 
own Gourt which in terms purports to 
explain and limit the effect of the Privy 
‘Council decisions. Mr. Pathak's argument 
in effect amounts to this, that the Full Bench 
decision of this Court is notin accordance 
with law. As we have stated, we cannot 
accept such an argument and we must 
follow the [ull Bench case of our own 
Court. 

Certain earlier decisions of this Court which 
appear to be in favour of the respondent 
were cited before the learned Civil Judge, 
but it is clear that the later view of this 
Court is in favour of the plaintiff and, as 
we have stated, there is nowa Full Bench 
decision of this Court which concludes the 
matter in the plaintiff's favour. The result, 
therefore, is that we are bound to hold that 
the cleim out of which this suit arose was 
“mot one falling within the purview of s. 326 
(1), Municipalities Act, 1916, and that being 
80, no notice as prescribed by that sub- 
section was necessary. This appeal, there- 
fore, must be allowed and the decree of the 
lower Courts set aside, As the lower Appel- 
late Gourt has not considered the other 
issues in the case,we remand the case to that 
Oourt to be heard and determined according 
to law. Toe Court must consider the remain- 
ing issues and then pass such a decree as it 
deems proper. The costs of this appeal and 
of the previous proceedings in the Courts 
below will abide the event. The plaintiff 
is, entitled to a refund of the court-fee. 


“D. Case remanded. 
(5) (1934) A LJ 408; 148 Ind. Oas. 482; A IR 1934 
P O 96; 61 O 470; 6L IA 171;6R PO 121; 388CWN 
517; 11 O WN 463; 66ML J 506; (1934) MW N 831; 
H W 501; 59 O L mi 252; 36 Bom. L R 544 
). 
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LAHORE HIGH COURT 
Second Oivil Appeal No. 286 of 1937 
June 11, 1937 
DaLIP SINGH AND Scemp, JJ. 
LABH SINGH AND ANOTHER—PLAINTIFFS 
-—~APPELLANTS 
versus 
Musammat J ASSO AND ANOTHER— 
DuvENDANTS—HasPoNDEN™ RIARI 
iab)—Ancestral ang non-ance ja 
aa kom ai distinguishable Whole should be 
laken as non-ancestral—Second appeal — Interpreta- 
tion of facts by lower Court—If can be dealt with in 


d appeal. , 
“is Ce ig unable to find what proportion of land 


i d which is non-aucestral, the whole 
iasanen iaa tobo non-ancestral. Attar Singh v. 
Thakar Singh (1) and Lehnun v. Guptu (2), relied 


on. . . 4 . 

he facts are clearand what isin dispute is 
KG banah a ra of the facts by the lower Appellate 
Court, its findings are not the findings of fact and 
they can be dealt with in second appeal. o. 

3, C. A. from the decree of the Additional 
District Judge, Hoshiarpur, dated January 
7, 1937. | 

Messrs. Amar Singh, D. N. Aggarwal, for 
Mr. Krishan Sarup, for the A ppellante. 
Messrs. Harbhajan Das and J. N. Talwar, 


for the Respondents. 


Skemp, J.--This appeal concerns the 
holding saa 86 kanals 12 marlas 
of Khushal Singh wh died in 1934. 
Khushal Singh woo had no son made a 
will leaving this land and also a house to his 
daughters. Tne will was contested by the 
two sons of Khushal Singh's first cousin 
who brought this suit for possession of the 
land and the house. The learned trial 
Judge found that the will was proved 
and that in accordance with the Customary, 
Law. of the district, if the land were ancestral, 
the collaterals were entitled to it, if non- 
ancestral, the daughters. He found that 
part- of the land was ancestral and part 
noneancestral and decreed accordingly. 
Both sides appealed to the learned District 
Judge who found that the whole of the 
property in dispute was non-aneestral. He 
accepted the appeal and dismissed the 
suit entirely. The collaterals have come 
here in second appeal. We overruled the 
preliminary objection that the finding of 
the learned District Judge was a finding 
of fact on the ground that the facts are 
clear and what is in dispute is his interpreta- 
i the facts. Te 
"oi admitted before the District Judge 
that 9 khasra numbers Measuring 42 kanals 
14 marlas wege ancestral qua the plaintiffs 
reversioners at the time of the Settlement of 
1911-12 but it was contended that the romaine 
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der of the land was non-ancestral. The 
District Judge went through the fourteen 
numbers alleged to be non-ancestral and 
* divided them into several categories. One he 
found to be untraceable, two or three non: 
ancestral simpliciter and his findings about 
these numbers are not contested. He found 
that two sets of numbers in the year 1852 be- 
longed in part to Khushal Singh’s father 
Jaimal Singh and in part to astranger named 
Ram Dhan. In reference to these areas, he 
held tha: asout of the whole it could not be 
said which was ancestral and which was 
non ancestral, the whole must be presumed 
to be non-ancestral. He applied the same 
principle to the remaining numbers. These 
numbers were either part of shamilat which 
had. gone to Jaimal Singh by partition 
between the Settlements of 1852 and 1884 
but it was impossible to say how much 
was on account of ancestral land held by 
Jaimal Singh or on account of non-ancestral 
land held by him. He, therefore, held 
that these 14- numbers were all non- 
ancestral. : 
> Then the District Judge came to a 
later period and found that the whole of 
the property held to be ancestral and 
non-ancestral was exchanged by consolida- 
tion of holdings for other lands, that it was 
not possible to say which of the exchanged 
land corresponded to the ancestral - and 
which corresponded to the non-ancestral land 
and, therefore, he had the whole to be non- 
ancestral. The other findings of the. learned 
District Judge about the house property 
and about the land which he definitely: 
held to be non-ancestral have -not been 
attacked, what has been attacked being 
his findings about consolidation and 
about shamtlat. The argument is the same 
in both cases that ifit could be ascertained, 
as it probably could, how much ancestral 
and how much non-ancestra) Jaimal Singh 
held the shamilat land which came to him 
ought to be divided in those proportitions; 
and similarly that at the time of consoli- 
dation new consolidated holdings which 
Khushal Singh acquired should be regarded 
as ancestral, and non-ancestral in the same 
proportion as his original hoidings. In 
other words, if before consolidation he 
held 40 kanals ancestral and 60 kanals 
non-ancestral that out of his new con- 
solidated helding 40 per cent. skould be 
recorded as ancestral 60 per cent. as non- 
ancestral. This indeed was the, argument 
adopted by the learned trfl*Judge and 
it has undoubtedly the advantage of equity. 
But Pdo not myself see and the appellants’ 
e . 
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Oounsel was unable to explain how this 
rule of proportion can be brought into line 
with any legal principle. Ever since the 
well-known Privy Council ruling, Attar 
Singh v. Thakar Singh (1), the principle, has 
been followed that if a Court is unable 
to find what proportion of land is ancestral) 
and which is non-ancestral, the whole must 
be held to be non-ancestral. We were 
referred to a particular case, Lehnun v. 
Guptu, 60 Ind. Cas. 520 (2), where that 
principle was followed in regard to land, 
part of which had been acquired by the 
common ancestor of the parties and part 
broken up by his successors. I do not. 
see how any other principle can be applied 
to the present case,and appellants’ Counsel 
cited no authority in support of his argu- 
ment. : 

This may possibly have unfortunate results 
if it is applied to consolidation of holdings 
but all I am concerned with is the applica- 
tion of a legal principle. Ifthe result is 
unfortunate, it is either for the revenue 
authorities to lay down that at the time 
of consolidation of holdings, it shall be 
laid down what area each owner obtains 
for every field which he exchanges or for 
the Legislature to remedy the evil by laying 
down a rule of proportion such as is suggest» 
ed by Counsel for the appellants, I would 
dismiss the appeal with costs. 

Dalip Singh, J.—I agree. 

D. i Appeal dismissed. 

(1) 42 P R1910; 6 Ind. Cas, 721; 35 O 1039,35 I A 
206; 12 O W N 1049; 8C L J 359; 18 M L J379; 128 
P W R 1908; 4-M L T 207; 10 Bom, L R 790 (P 0). 

(2) 60 Ind: Cás. 520. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 243 of 1938 
October 12, 1938 
ZIaUL Hasan AND YORKE, Jd. 
Srimati DEO SARAN KUMARI 
DEVI—DEFENDANT—APPELLANT 


versus 
HER HIGHNESS tas MAHARANI 
Srimati PRITAM KUMARI— 
PLAINTIFE— AND OTHERS-——DEFENDANTE— 
RespcoNDENTS 

U. P. Stamp (Amendment) Act (III of 1936), s. 6-A, 
proviso(2), Sch. I-A, Art. 48 (c)—Power-of-attorney 
—Stamp duty payable—Power of Court to give time 
for making good deficiency—Special power-of-attorney 
executed outside British Lndia—Duty payable, 

Stamp duty payable on a power-of-attorney executed 
at Ajmere under Art, 48(chof Sch. I-A of the U. P. 
Stamp (Amendment) Act (IJI of 1936) is Re. 1-8. 
If it is not properly stamped under the proviso to 
s. 6-A (2) of the Amendment Act, the Appellate 
Court can admit this power-of-attorney oa the duty 
chargeable being paid thereon. ~ 
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Under Art. 48 (e) of Sch. I-A of the Amendment Act, 
read with s. 18o0f the Stamp Act, a special power-of- 
attorney executed outside British India is chargeable 
with aduty of Re 1-8. Under the proviso to s.6-A 
(2) of the U. P. Amendment Act (III of 1936) the 
scart can allow time to pay the necessary stamp 

uty. 


8. O. A. against an order of the District 
Judge of Gonda, dated May 27, 1938. 


Judgment.—The parties have compro» 
mised the appeal but the appellant has filed 
a power-of-attorney executed at Ajmere. 
Itis a Stamp of Re. 1 but the stamp 
duty payable on it under Art. 48 (e) of 
Sch. 1-A of the U. P, Stamp (Amendment) 
Act. (III of 1936) is Re. 1-8-0. Under 
the proviso tos, 6-A (2) ofthe Amend- 
ment Act, we can admit -this power-of- 
attorney on the duty chargeable being paid 
thereon. f 

'The learned Counsel for the appellant 
i given a week's time to pay the duty 

ue. 

One of the respondents Maharaj Jai 
‘Singh who represents himself and his 
five brothers, has filed a copy of a power- 
of-attorney executed outside British 
India. The office report is that the original 
is chargeable with a duty of Rs. 7-8-0 and 
this report is not objected to by the said 
respondents, We allow hima week's time 
to get the original stamped by the 
Collector and then to produce it in 
Court. 

On behalf of respondent No. 7, a special 
„ power-of-attorney hasbeen filed which has 
“also been executed outside British India. 
Under Art. 48 (c, of Sch. I-A of the 
Amendment Act read with s. 18of the 
Stamp Act it is chargeable with a duty of 
Re. 1-8-0 as is conceded by the learned 
Oounsel for respondent No. 7. Under the 
proviso tos. 6-A (2) of the Amendment 
Act (III of 1936) we allow one week's time 
for the Counsel for respondent No. 7 to 
pay the necessary stamp duty on this docu- 
ment. 

Put upthe compromise after the Stamp 
Duty has been paid. 


D: Order accordingly. 





RANGOON HIGH COURT 
First Civil Appeal No. 100 of 1937 
March 7, 1938 
RoBERTS, C. J.anp DUNKLEY, J, 
, RAHIMA BIBI—APPELLANT 
versus ` 

8. MUSTAFA AND OTHERS—— RESPONDENTS 
Muhammadan Law-—-Wakf — Creation of— There 
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must be dedication of specific property—Contract Act 
(IX of 1872), ss. 17, 18, 19 — Joint owner attaining 
majority, executing deed accepting partition made 
during minority—Execution under misrepresentation , 
of person standing in fiduciary position — Deed, if 
soidable—Limitation Act (IX of 1968), Sch. I, Art. 91 
—Suit by lady to set aside deed executed under mis- 
representation of person holding fiduciary position— 
—Burdento prove suit time-barred. 

Whether a dedication was made or not isa ques- 
tion of fact, to be proved in the same wayas an 
other fact, and it is for the Oourt to decide in eac 
case whether the evidence adduced suffices to prove 
the fact. Inorder to create a wakf, there must be 
a dedication of specific property tothe charitable 
purpose. |p. 85, col. 2.) 

Mere expression of intention of the deceased 
Muhammadan on the death bed of his pious hope that 
his son would creat a wakf without declaring that 
any particular piece of land should be reserved for 
the site of the proposed mosque and building, or 
that the expenses of their erection should be met from 
any particular fund, held did not amount to declara- 
tion of wakf by the deceased. 

There is nothing in law to prevent a joint owner 
of the property, on reaching majority, accepting and 
agreeing to a partition of the joint property which 
was made during his (or her) minority. This is un- 
doubtedly true as long as the statement was made 
fairly and honestly, without misrepresentation and 
without concealment of material facts. But when 
such person is persuaded to execute a deed aceepting 
the partition by misrepresentation and undue in- 
fluence of person standing in fiduciary position by 
concealing material facts, such deed is voidable at 
the instance of such person under s. 19, Contract 
Act. [p. 86, col. 1.] 

Where a lady brings a suit to set aside a certain 
deed executed by her under misrepresentation and 
undue influence of a person in a fiduciary position 
with her, the burdento prove,that her suit is out of 
time and that she had definite knowledge of the facts 
which constituted fraud or misrepresentation, at a 
date beyond the statutory pariod, is heavily on such 
person. Rahimbhoy Habibbhoy v. ©. A. Turner (2); 
Nibaran Chandra Mukerji v. Nirupama Debi (3) and 
Bhusan Mani Dasi v. Profulla Kristo Deb (4), relied 


on, 

F. O. A. from the decree of the High 
Oourt, dated May 25, 1937. 

Dr. M. A. Rauf, for the Appellant. 

Mr. D. V. Irvine Jones, for Respondents 
Nos. 1, 2, 3 (a), 3 (b) and 3 (e). 

Mr. S. N. Sastry, for Respondent No. 4. 


Dunkley, J.—One Mahomed Yusuf, a 
Sunni Muhammadan, died at Rangoon on 
February 9, 1928, possessed of a consider- 
able estate. He left no written will. His 
heirs were the appellant Rahima Bibi, a 
daughter, respondent No, 1,8. Mustafa, a 
son, respondent No. 2, Zohara Bibi, a daugh- 
ter, and respondent No. 4, Ma Ohn Khin, a 
widow. The three third respondents are 
the trustees of a mosque which respondent 
No. 1 has built out of the funds of his 
father’s estate on land belonging to the 
estate. The,” Advocate General has been 
joined pro forma as a public trust - 
appeared to be in question in the suit. , He 

. 6 


. 


64 
has not taken an active part in the suit. 
Rahima Bibi brovght a suit against the 
respondents for the administration of her 
< father's estate by the Court, She was a 
minor when her father died, there is evi- 
dence on record to show that she was born 
on September 26, 1913, and we are prepar- 
ed to accept that evidence ; consequently, 
she came of age on September 26, 1931. 
Zohara Bibi is, and always has been, a 
person of unsound mind. One of her aunts 
Amina Bibi, was appointed guardian of her 
person and property on June 15, 1931; prior 
to that her estate was unrepresented. On the 
death of his father, S. Mustafa appointed him- 
self administrator de son tort of the estate 
and proceeded a partition it among the heirs 
in accordance with his will and pleasure. He 
took out letters of administration only on 
May 1, 1930, and inthe proceedings for 
letters, the appellant, who was a minor, was 
inadequately represented.’ I notice that he 
has filed no accounts in that proceeding, 
althongh he did file an inventory. 

In 1929 Mustafa caused a number of 
deeds to be prepared, and these were exe- 
cuted by himself and Ma Obn Khin. He 
executed them on behalf of his lunatic and 
minor sisters, purporting to act as their 

uardian. They are Exs. A, B,C, D and E on 
the record on the original suit. Admittedly 
all these documents are void as againat the 
appellant and respondent No. 2. Exhibit A, 
dated February 28,1929, is an agreement 
which purports to convey certain immovable 
properties, shares and cash deposits to a 
lawyer named S. Dhar in order that he 
should partition these properties among the 
heirs according to their respective shares 
under Muhammadan Law. The importance 
of this deed consists in a recital to the 
effect that the deceased Mahomed Yusuf 
had left a direction that a certain piece of 
land in Botataung and a sum of rupees 
one lakh out of his cash deposits should 
be set apart for the erection of a mosque 
and three-storeyed building, and a direction 
in the body thereof that this land and this 
money should be kept apart for this pur- 
pose and not divided among the heirs Ex. B, 
dated April 30, 1929, is the award of 
S, Dhar made in accordance with the direc- 
tions contained in Ex. A. Dhar did keep 
apart the piece of land in Botataung and 
the one lakh of rupees for the prejected 
mosque and building. Exhibit O, dated 
July 15, 1929, is a deed of release executed 
by Ma Ohn Khin, acknowledgjng the con: 

. veyance to herself of the properties given 
to her under Dhar's award, and releasing 


AI 
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the estate from all claims by her. Exhibit D: 
dated July 15, 1929, is a deed of partition 
in accordance with Dhar’s award. Both 
Exs. C and D recite that the piece of land 
in Botataung and one lakh of rupees had 
been set aside for the erection of the mosque 
and building. Exhibit- E, dated July 15, 1929, 
is a transfer by the four heirs to S. Mustafa, 
as mutwalli of the land in Botataung and 
the sum of one lakh of rupees. 

Then follows a series of deeds executed on 
November 30, 1931, that is, two months 
after the appellant attained her majority. 
Exhibit F refers to the purchase of Ma Ohn 
Khin’s share in the estate by Mustafa 
(which purchase was made for a sum of 
Rs. 45,000) and agrees that the purchase 
price shall be paid out of the estate. It is 
executed by the appellant and the guardian 
of the second respondent. The deed where- 
by Ma Ohn Khin transferred all her interest 
in the estate to S. Mustafa for Rs. 45,000 
is Ex. 3. It is dated February 7, 1930. 
Exhibit G is a mere ratification of the trans» 
fer of the alleged wakf property, which was 
made by Ex. E, and is admittedly void as 
against the appellant. Exhibit H isa re- 
lease by S. Mustafa, as mutwalli granted 
to S. Mustafa, as administrator, Exhibits J 
and K are affidavits regarding the age of 
the appellant, one sworn by the appellant 
and one by Mustafa. Exhibit L is a con- 
veyance of the alleged wakf by S. Mustafa 
as administrator to S. Mustafa as mutwalli, 
Exhibit M is aconveyance by 5. Mutsafa 
as administrator, to S. Mustafa as heir, of 
the latter's share in the estate. Exhibit'N 
is styled a release. Is is executed by the 
appellant. By it she acknowledges that 
the properties falling to share under Dhar's 
award have been conveyed to her, and she 
accepted them in full satisfaction of her 
claims to the estate. This important docu- 
ment will have to be referred to again. 
Exhibit R is a deed of trust of the proposed 
mosque and buildings, executed by 
Mustafa. Olearly, no valid wakf was creat- 
ed by the heirs after Mohamed Yusuf's 
death, for all the deeds relating thereto 
are void. Therefore the first question for 
consideration ig whether the deceased 
Yusuf created a valid wakf prior to his 
death. For the: respondents, it is now con- 
fended that the deceased made an oral 
will declaring this wakf. Learned Coun- 
sel has been forced to adcpt this stand- 
point because of the failure of the deceased 
to divest himself of any property ih fav- 
our of the proposed charity during his life- 
time. The evidence às to this alleg&d oral 
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will, or death-bed declaration, is given by 
three persons, who are all highly interested. 
They are S. Mustafa himself, his brother- 
in-law Samad, who isa trustee of the wakf, 
and Amina Bibi who is his mother in-law 
and the mother of Samad. Even if their 
evidence is accepted, it falls far short of 
proof of declaration of a wakf. S. Mustafa's 
evidence is that in 1926 and 1927 his 
father caused 2 pieces of land to he vacat» 
ed, one in Thompson Street and one in 
Botataung, for the purpose of building a 
Mosque. Then he goes on to say: 

“Before he died and while he was ill, he told me 
in the presence of my aunt Amina Bibi and my cousin 
to build a three-storeyed pucca building near the 
mosque—the mosque and that building at a cost 
of Rs. 1 lakh.” 

When asked in cross examination to re- 
peat the words used by his father in direct- 
ing a wakf to be made, he said : 

“My father said. ‘I have deposited money with 
the Ohettyar. IfI recover from my illness, I will 
build a mosque and a three-storeyed house in 
Botataung. IfI die you build that mosque.’ ” 

Further on he said : 

“For the last ten years before his death he kept 
on saying that he intended to build a mosque and 
that I should build a mosque if he died. When my 
father said this on his death-bed, my aunt Amina 
Bibi and my elder brother Samad and Ma Ohn Khin 
Wore present,” 

Ma Ohn Khin, of course, denies that the 
deceased ever made any such statement, 
but at its highest this alleged statement of 
the deceased is nothing more than a state- 
ment of a pious intention. He also said in 
examination-in-chief, “the suggestion to set 
aside a certain sum for the wakf was made 
by me,” thus showing that the deceased 
never made a dedication by way of wakf of 
the sum of one lakh, 

There is also nothing in Mustafa's evi- 
dence to suggest that the deceased ever 
dedicated any specific immovable property 
by way of wakf. Samad's evidence is even 
more vague. He says; 

“Mahomed Eusuf, told his son to make a wakf 
about 2 or 3 years before his death. 1 heard him 
say go on several occasions, The last occasion on 
which Mahomed Eusuf, told this to his son was at 


his death-bed. He told his son to build a 
mosque. 


Further on he says, “I heard the de- 
ceased say that Rs. 1 lakh was set apart for 
a wakf," a flat contradiction of Mustafa’s 
evidence. In ercss-examination he stated : 

“Owing to a lapse of time I do not remember 
exactly what Mahomed SZusuf, said to his son." 

ibi says: 

“I last heard Mahomed Eusuf speak about build- 
ing a mosque about half an hour before his death. 
Be th8n told his gon “and family to build a 
mosque.” 
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Further, “at that moment he did not say 
how much money should be set apart.” In 
cross-examination she said, “hs used to. 
talk about building a grand mosque at a 
cost of over a lakh of rupees.” 4 


This is all the evidence regarding the 
alleged creation of a wakf. The learned 
Judge who tried the suit has cited the 
judgment of a-Bench of this Court as autho- 
rity for the proposition that the declara- 
tion of a wakf can be established by vague 
evidence, but what is meant by this? I 
regret that I am unable to understand. 
Whether a dedication was made or not is 
a question of fact, to be proved in the same 
way as any otter fact, andit is for the 
Court to decide in each case whether the 
evidence adduced suffices to prove the fact. 
One thing is absolutely certain, and that is 
that in order to createa wakf, there must 
be a dedication of specific property to the 
charitable purpose. In the extremely vague 
evidence called in this case to establish the 
wakf there is not the slightest suggestion 
that the deceased ever declared that any 
particular piece of land should be reserved 
for the site of the proposed mosque and 
building, or that the expenses of their erec- 
tion should be met from any particular 
fund. This is fatal to the assertion that 
there was a declaration of wakf by the 
deceased. From the evidence it is, in fact, 
clear that what really happened was that 
on several occasions during his lifetime the 
deceased expressed an intention of build- 
ing a mosque some day and then on his 
death-bed expressed the pious hope that, 
ifhe did not recover so as to be able to 
carry this intention into effect himself, 
his son would do so. After his death 
Mustafa invented the figment of a dediga- 
tion of the Botataung land and one lakh of 
rupees in order to be able to carry his 
father’s wishes into effect at the expense of 
the estate. It was easy for him to accom- 
plish his design as the three other heirs 
were a lunatic, a minor, and a Burmese 
woman who knew nothing of Muhammadan 
Law or customs; and subsequently, when 
Ma Ohn Khin began to be obstructive 
regarding the building of the mosque, he 
took advantage of urgent need for cash to 
buy up her interest in the estate. - In my 
opinién, it is abundantly clear that fo wakf, 
as alleged by respondents Nos. 1, 2 and3 
was ever created. 


The real tase of these respondents rests. 
upon the so-called deed of release, Ex, N. 
The appellant, first of all; asserts thateit is 

. ° 
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void because it is a mere ratification of the 
deed of partition Ex. D, which is void. For 
.respondent No. 1 it is contended that Ex. N 
is more than a mere ratification, and that 
jt ia really an acceptance by the appellant 
of the partition of the joint property which 
was made during her minority, and it is 
urged that there is nothing in law to pre- 
vent a joint owner of the property, on 
reaching majority, accepting and agreeing 
to a partition of the joint property which 
‘was made during his (or her) minority. 
This is undoubtedly true as long as the 
statement was made fairly and honestly, 
without misrepresentation and without 
concealment of material facts, and, as a 
matter of fact, the appellant is still pre- 
pared to abide by the partition made in 
the deed Ex. D, to the extent to which 
it deals with the estate. The appellant 
really relies on para. 2 of her amended 
plaint, which avers that she was persuaded 
to execute this deed, Ex. N by the fraud of 
respondent No, 1 who concealed material 
facts and falsely alleged the existence of a 
wakf. Itis,in reply, contended on behalf 
of respondent No. | that fraud was not 
alleged in the original plaint, but this point 
is immaterial, for the original plaint alleged 
misrepresentation and undue influence, and 
on either ground the deed Ex, N must be set 
aside. Respondent No. 1 was acting ina 
fiduciary capacity to the appellant. He was 
her elder brother. During her minority he 
administered their father's estate without 
authority, and by purporting without legal 
authority to act as her guardian he partition- 
ed the estate and gave the other heirs shares 
in it, but set apart a very large portion of the 
estate without partitioning it. Heset apart 
this portion by persuading a Burmese 
weman, a lunatic and a minor that his father 
had made a declaration of wakf in regard 
thereto, although he was well aware that 
his father had done nothing of the kind. 
Within a little more than two months after 
the appellant had attained her majority, he 
‘persuaded her to execute the deed Ex. N 
‘although he well knew that she was under 
the false impression that her father had 
‘created this wakf, which false impression 
had been deliberately induced by him, 
However pious may have been respondent 
No. Yg motive in setting apart this por- 
tion of his father’s estate for the erection of 
a- mosque and another building, his action 
was Plainly fraudulent, within fhe, meaning 
of s. 17, Contract Act, and algo amounted 
‘to ,misrepresentation within the meaning 
pf 8. 18; see Toolseydas Ludha v. Premji 
@ . 
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Tricumdas (1) at p. 66*. The deed, Hx. N 
is, therefore, voidable at the instance of 
the appellant, under s. 19. 

It is claimed on behalf of the respondents 
(except the fourth, Ma Oho Khin), that 
before she can succeed in her suit for ad- 
ministration the appellant must get this 
deed Ex. N set aside and this contention 
is correct. Itis further urged that before 
the deed can be set aside, the burden is 
upon the appellant to show that her suit is 
in this regard within time, under the pro- 
visions of Art. 91, Limitation Act. This 
last contention is wrong. As I have said 
respondent No. 1 stood in a fiduciary 
relation to the appellant; he was bound to 
safeguard her interest, and he deliberately 
forfeited them. Under the circumstances, 
the burden lay heavily upon him to prove 
that appellant's suit was out of time, and 
that she had definite knowledge of the facts 
constituting the fraud or misrepresentation 
of respondent No. 1 at a date beyond the 
statutable period: Rahimbhoy Habibbhoy 
v.C. A. Turner (2) at p. 5f}, Nibaran 
Chandra Mukerji v. Nirupama Debi (3) at 
p. 528} and Bhusan Mani Dasi v. Profulla 
Kristo Deb (4) at p. 122§. The so-called 
deed of release, Ex. N must, therefore, 
be set aside. It is necessary to deal with 
the case of respondent No. 4, Ma Ohn Khin. 
It is now urged on her behalf that she is 
entitled to her share in that part of the 
estate which has not yet been administered 
but this argument cannot prevail. By the 
deed Ex. 3, she soid all her right, title and 
interest in her late husband’s estate to 
Mustafa for a sum of Rs, 45,000. She has 
received the consideration. She entered into 
this agreement with her eyes open and she 
was a woman of full age. She was in urgent 
need of cash at the time, and she allowed 
herself to be bought out and her objections 
to the proposed wakf to be silenced by this 
cash payment. She cannot now receive any- 
thing. She is, therefore, dismissed from the 
suit, but as she was a necessary party to 
the original suit in order that all the 
matters in issue might be decided, her 
taxed costs of the suit and this appeal will 
be paid out of the estate. 


(1) 13B 61. 

(2) 17 B 341; 20 I A 1; 6 Sar. 256 (P O). 

(3) A I R 1921 Oal. 131; 69 Ind. Cas. 476;34 O L J 
563; 26 C WN 511. 

(4) A I R 1921 Oal. 251;e60 Ind. Cas, 801; 48 0 
119. 
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. The share of the estate which she re- 
ceived under the deed of partition Ex. D, 
and also the share which (but for the deed 
of sale Ex. 3) she would have received out 
of the unadministered portion of the estate, 
will be divided among the other three heirs 
in accordance with their respective shares. 
` As it has been decided that no wakf was 
ever established, the question, which has 
‘been raised, whether the sum of Rs. 45,000 
was paid to Ma Ohn Khin out of the sum 
‘of one lakh set apart for the building of 
the mosque or out of the rest of the estate, 
becomes of no importance. All the cash of 
-which the deceased died possessed, less the 
sum of Rs. 45,000 paid to Ma Ohn Khin, 
will have to be divided among the other 
three heirs. The Advocate-General is an 
unnecessary party to this suit,and he is 
dismissed from the suit without costs. The 
judgment and decree ofihe Original Side 
of this Court are set aside. The appellant 
is entitled to a decree for administration 
against all the remaining respondents, and 
these respondents must personally pay her 
costs of this appeal and the original suit. 
As the appellant was permitted to sue in 
forma pauperis and to appeal in forma 
pauperis, the couri-fees payable on the 
plaint and on the memorandum of appeal 
will be recoverable from these respondents 
and will be a first charge on their shares 
of the estate. There will be a preliminary 
decree in the usual form for the adminis- 
tration by the Court of the unadministered 
‘ portion of the estate of the deceased Maham- 
ed Yusuf. The unadministered portion 
comprises the whole estate, except that 
portion dealt with and partitioned by the 
deed of partition Ex. D. It includes inter 
alia (1) the land in Botataung and the sum 
of one lakh of rupees set apart for the 
mosque and three-storeyed building, (2) 
jewelleries, cash and investments and other 
movables not partitioned by Ex. D (3), 
the rents and profits received, or which 
ought to have been received but for his 
own default, by respondent No, 1 from the 
unadministered portion of the estate and 
from the administered portion during the 
period when it was in his possession, (4) 
the share of Ma Obn Khin which she 
received under Ex, D and which she might 
bave received in the administered portion 
‘of the estate, which share is to be divided 
among the other three heirs in accordance 
with their respectiv® shares. In the estate 
now to-be administered, the appellant 
«Rahima Bibi is entitled to a quarter share, 


-Tesportdent No. 2, Zohura Bibi, is entitled to 


RAHIMA BIBI v. S. MUSTAPA (RANG) 


87 

a quarter share, and respondent No. 1 8° 
Mustafa, is entitled to a half share. The suit 
will be remanded to the Original Side, for 
the necessary accounts and inquiries to be. 
made by the Official Referee and for his re- 
port, and for a final decree to be passed and 
for the delivery of possession of their res- 
pective shares to the three remaining heirs. 

Roberts, C. J.—This is an appeal from 
a judgment of Ba U, J., dismissing a suit 
brought by one Rahima Bibi for adminis- 
tration of the estate of her father Mohamed 
Yusuf, and for consequential relief. Moha- 
med Yusuf died in Rangoon in February 
1928, when the plaintiff-appellant was 
about 13 years old. He left a widow, Ma 
Ohn Khin, who is respondent No. 4 and by 
whom he had children, 8S. Mustafa, res- 
pondent No. 1, a son, and Ma Bi, otherwise 
known as Zohara Bi, a lunatic daughter, of 
whose estate her paternal aunt Amina Bibi 
was appointed guardian by order of the 
Oourt. The appellant isa daughter by an- 
other wife who pre-deceased Mohamed 
Yusuf, On the death of Mohamed Yusu 
respondent No. 1 took possession of the estate 
and on February 28, 1929, there was an 
agreement between Ma Ohn Khin and 
Mustafa, both for himself and as younger 
brother of Ma Bi, and alsə as natural guar- 
dian of the appellant, to refer to Mr. 8S. 
Dhar all matters respecting the administra: 
tion of the estate. This is Ex. A. The 
agreement set out that a piece of freehold 
land in Botataung Street, measuring 57% 
feet by 100 feet and known ag fifth class 
Lots Nos. 2 and 3 in Block, J. and valued 
at Rs. 25,000 be set apart for the purpose 
of erecting a musjid on 574 feet by 75 feet 
out of the said land and a three-storeyed 
pueca house on the remaining 574 feet by 
25 feet and that a sum of rupees one lakh 
be taken out of the estate of the deceased 
for the erection thereof. Accordingly, there 
was an award by Mr. Dhar, which is Ex. B. 

In pursuance of the award there was a 
deed of partition of July 15, 1929, 
(Ex. D) and a deed of conveyance of the 
same date (Ex. EH) reciting the existence of 
a wakf, and the heirs conveyed to Musafa 
as mutwalli thereof the land to errect the 
said musjid. Mustafa did not take out an 
Originating Summons in order to have the 
existence of a wakf declared by the Court 
but he obtained letters of administration to 
the estate of his deceased father. 

Exhibit © is also dated July 15, 1929. 
It is a release by Ma Ohn Kain of all claims 
on the estate in consideration of receiving 
certain lands, valaed at Rs. 54,000 anda 
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sum of Rs, 426-14-0 in cash, and a declara- 
tion that after having provided for the wakf 


_ any residue from the lakh of rupees shall 


s 


` various other 


be divided amongst Ma Ohn Kbin and the 
other heirs pro rata. The appellant now 
says that no wakf was ever created, but 
the learned Judge has held that it was. By 
deeds executed on Novem- 
ber 30, 1931, if was agreed that the sums 
expended in buying out Ma Ohn Khin and 
on the musjid should come out of the estate. 
Mustafa a8 mutwalli released himself as 
administrator from all claims relating to 
the wakf, and as udministrator he conveyed 
the lands in respect of which a wakf was 
alleged to have been created to himself as 
mutwalli; and the lands due under the 
Partition to him, to himself as heir. On the 
same date the appellant executed a deed, 
which is Ex. N. She acknowledged the 
receipt of her share and released Mustafa 
from all further claims. She must be held 
to have been at maturity on this date. 
According to her own affidavit (Ex. J), there 
was a note in her father's handwriting to 
say she was born on September 26, 1913. 
This date was noted in an account book by 
Mohamed Yusuf in 1913 and tke date of 
her birth is recited in Ex. A, dated Febru- 


ery 28,: 1929, and in the deed of partition 


dated July 15, 1929, so that it is clear 
that the note was already in existence on 
those dates. The plaintiff pleads that in 


_ 1985 she realized for the first time that in 


the deed which she signed on November 30, 
1931, the existence of a wakf had been 
taken into consideration. Her husband 


` gives evidence that in 1985 she said on 


being told that there was a wakf that no 
wakf had ever been made, The learned 
trial Judge, has rightly held that the pur- 
ported agreement cf February 28, 1929, is 


. null and void. l agree with him and it 
_ follows that the supposed award and deed 


` held that Ex. 


of partition are of no effect. He hag then 
N entered into by the 
appellant on maturity is a valid release and 
not a mere purported ratificaticn of void 
agreement made during minority. The first 
question we have to consider is whether a 
valid wakf was created by the deceased. 
Mustafa’s account of it is as follows: 

“My father said by word of mouth to make a 
wakf. Hesaid: ‘I have deposited money with the 
Chettyar. If I recover from my illness] will build 
a mosque and a three-storeyed house in Botataung, 
If I die you build the mosque.’ My father said 
this several times during his lifetime: 1 cannot say 
how many times. Even on the nitht*on which he 
died he said this in his death bed. My father did 


ot say this during his last illness, He used to b. 
ir pe and en, I do not,remember when he said 
° 5 ; 


. 
. 
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this, He used to say this even ten years before his 
death. For the last ten years before his death he 
kept on saying that he intended to build a mosque 
and that I should build a mosque if he died.” 

At another point in his evidence he says: 

“Before my father died and while he was ill he 
told me in the presence of my aunt Ameena Bibi 
and my cousin Samad to build a mosque there.” 

Then he says: 

“In 1929 a number of deeds were signed. I, 
Rahima Bi and Ma Ohn Khin made over the 
matter to Mr. Dhar. We three went to Mr, Dhar 
and [ left the matter to Mr. Dhar to do what he 
should in the way of legal documents. The plain- 
tif and Ma Ohn Khin knew about the wakf aod 
they both agreed to it, The suggestion to set aside 
8 certain sum for the wakf was made by me. As 
the other two were women, they did not know any- 
thing about it. They agreed to what was suggested 
by me. Before going to see Mr. Dhar, they knew 
about the wakf.” T 

“a 


In his cross-examination he said: 
created the wakf because my father had 
left word with me.” It seems clear from 
this that no specific sum was ever men- 
tioned by the deceased, who could have 
made the appropriation complete in bis 
lifetime. Mustafa’s own evidence falls short 
of establishing the fact that he did so, It 
is admitted that Mr. Dhar, who has the 
misfortune to be blind, took all his instruc- 
tions from Mustafa and he said in his 
evidence that the recital stating that the 
late Mohamed Yusuf left directions for 
the transfer of the property for the purpose 
of a wakf was inserted by him on instruc- 
tions which he received from respondent 
No. 1. Rahima Bibi said in her evidence 
that she did not know that her father had 
made a wakf during his lifetime, Ma Ohn 
Khin, the widow, said thatshe knew her 
husband had never dedicated any property 
for religious purposes. Ameena Bibi says 
that she heard a conversation which took 
place about half an hour before Mohamed 
Yusuf's death and that at that moment he 
did not say. how much money should be 
eet apart, but that on previous occasions he 
had said he weuld build a mosque ata cost 
of over a lack of rupees. Samad was called 
as a witness and said he was present at. 
the death-bed and heard the deceased say 
that a lakh of rupees was set apart for 
the wakf. In cross-examination he said 
that owing to the lapse of time he did not 
remember exactly what Mohamed Yusuf 
said to his son. The mosque was completed 
in 1932. Samad claimed to be a trustee 
of the mosque but there was Lever any 
meeting of ihe trustees which he attended. 
In reexamination he said that there had 
been twoor three meelings of t.e trustees 
but nothing was recorded by them. e 


Bearing in mind the decisions in 
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Jugatmoni Chowdrani v. Ramjani Bibee (5) 
where it was held that the “appropriation 
must be at once complete in order to 
satisfy the requirements of a valid wakf” 
and in Muhammad Kazim v. Abi Saghir 
(6) (see p. 324* where the above case was 
followed), I have come to the conclusion, 
in agreement with my Jearned brother, that 
no valid wakf was ever here created. I 
have had the advantage of reading his 
judgment and I agree with him that the 
deed Ex. N must be sef, aside both by 
reason of misrepresentation on this point 
and also by reason of undue influence. 
The judgment and decree of the Original 
Side of this Court must be set aside. The 
appellant is entitled to a decree for ad- 
ministration, as there will be a preliminary 
decree for the administration by the Court 
of the unadwministered portion of the 
estate of the deceased. In all res- 
pects I agree with the order proposed to be 
made by my learned brother. 
D. Case remanded. 


(5) 10 0 533, 

(6) 11 Pat, 288; 136 Ind. Cas. 417; AI R 1932 Pat. 
33; 12 P L T 817; Ind, Rul, (1932) Pat. 81. 

*Page of 11 Pat.—[Hd.] 


pa al 


ALLAHABAD HIGH COURT 
Leiters Patent Appeal No. 106 of 1935 
Bennet, Ac. O. J. AND VERMA, J. 

July 28, 1938 
OHIMMAN LAL AND OTHERS—PLAINTIPES 
— APPELLANTS 
versus 
Syed ZAHUR UDDIN—Degrenpant 
— RESPONDENT 

U.P, Municipalities Act (II of 1916), ss. 118, 124 
(1), 116 (b)—Trust or wakf created long before Board 
came into existence—Whether comes under s. 118 
or.s. 124 (1)- Private well and land dedicated to 

blic for specific purpose—Board, if can transfer 
wt—Civil Procedure Code (Act V of 1908), 0. XLI, 
T. 30--Appellant not appearing and arguing case— 
Court, if can deeide appeal on merits. 

Trust or wakf which bad been made long before 
the Board came into existence comes under s. 118 
or s. 124 (D), U. P. Municipalities Act. [p, 90, col. 2] 

A private individual made a dedication or wakf 
oi his well in favour ofthe public, that ig that 
the public had a particular right of user to use 
this well and the adjoining land for the purpose 
of fairs on certain festivals; 

Held,that there is a difference between a public 
well and the well which has been dedicated to 
the public for certain specific purposes only, not 
a transfer of the proferty to the public and that 
the well and the ground appurtenant to it did not 
‘come under a, 116(b), U P. Municipslities Act, The 
well andthe land appurtenant to it came under 
the fords “property held by it in trust” and, 
therefore, the Board was not entitled to transfer 
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this property by the sale deed, as s. 124 (1) pre- 
vents a Board from transferring such property, 
Chimman Lal v. Syed Zahur-ud-din, 160 Ind. Cas, 
943, reversed. . , i 

When inspite of several opportunities given to 
him the appellant fails to appear and argue the 
appeal, the Appellate Court is not debarred from 
deciding the appeal on merits. This power is not 
taken away whena notice is issued to the respond- 
ent, and in accordance with it, he appears. Nasir 
Khanv, Itwari (3), not followed, Baldeo Prasad v. 
Kunwar Bahadur (4) and Mohammadai Husain v. 
Chandro (5), relied on. Ti 

L. P. à. against the decision of Mr, 
Justice Ganga Nath, reported in 160 Ind. 
Cas. 943. 

Mr. P. M. Verma, for the Appellants. 

Messrs. Mushtaq Ahmad, G. S. Pathak 
and Waheed Ahmad Khan, for the Respon- 
dent. 


Bennet, Ag. C. J.—This is a Letters 
Patent Appeal by Chimman Lal and certain 
other Hindus of Bareilly City, plaintiffs, 
whose suit has been dismissed by a learned 
Single Judge of this Court. The plaintiffs 
brought a-suit on the allegation in para. 10 
of the plaint that there was a pucca well 
known as “Chah Sheran” and pucca steps 
and some land on the four sides of the well 
appurtenant thereto and some trees in 
Bareilly City entered in the village papers 
of Qasba Hafizpur as a public wakf pro- 
perty, and that the Hindus had acquired 
rights of easement in the property, asking 
that an injunction should be issued against 
the defendant to restrain him from inter- 
fering with the general public taking water 
from this well and the general public using 
the land appurtenant to the well as a 
resting place at certain Hindu and Muham- 
madan fairs. The defence was that the 
Municipal Board of Bareilly had been in 
possession of the well and land for more 
than 50 years and had made a sale deed of 
the property in question to the defendant. 
The facts were that the Municipal Board 
had acquired some land for a site of a 
school from the defendant Syed Zahurud- 
din, and they gave him asum of money 
in payment and a transfer uf this well and 
the adjoining land as part of the considera- 
tion. On receiving this sale deed dated June 
9, 1931, the defendant began to exclude 
the public from the property. The trial 
Court decided in favour of the plaintiffs, 
The defendant appealed to the lower Appel- 
late Court and failed to appear although 
he was given several opportunities and the 
lower Appellate Court decided the appeal on 
the merits"in the presence of the respon- 
dants-plaintifis. The lower Appellate Court 
confirmed the findings of the trial Court. 
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Those findings were: si 

“Tt is satisfactorily proved from the oral and 
. documentary evidence that the land in suit be- 
longed toone Jmamud-din Ashraf, which is entered 
“as ‘parti gadim' in the old settlement. The plain- 
tiff's witnesses proved: that the land was given by 
-Imamud-din Ashraf to Chhatu Bhagat, who con- 
‘structed the well in question with ornamental 
carvings and lion statues. The mortgage deeda, 
' Exs. 2. and 3 of 1888 ‘and 1890, show clearly that 
the well in suit was built by Chhatu Bhagat, The 
defendant could not show any title deed of the 
Municipal Board relating to the land. From 1922 
the Board began to record the land in its own 
name. This is no evidence of title ........... For the 
defendant reliance was placed on s 116, Munici- 
palities Act. It does not confer any title on the 
Board, because the land was already a dedicated 

roperty....... It is satisfactorily proved not only 
= plaintiff's evidence but also from the defendant's 
-own evidence that the land and well wae being 
used by the public, Hindus and Muslims, at the 
time of various fairs such as Nekpur, Naryawal, 
Madar (Muslim fair, Dasehra, ete Under the 
‘circumstances there can be no question of adverse 
possession by the Board, who was acting or 
managing merely as a trustee. Part of the land 
was sometimes let out by the Board to vegetable 
vendors, through a thekadar. Such use of open 
land cannot amount to adverse possession, and 
did not, in any wey, interfere with the public right 
of holding fairs and user of the land and the well. 
I hold thatthe land was a wakf property and was 
dedicated to the public and that the Municipal 
Board was not owner of the land and that the 
-suit is not time-barred,” 

Now, when the case came before the 
learned single Judge, the Judge states: 
. “It was argued by Dr. Katju on behalf of the 
appellant that accepting the findings of the lower 
Courts the plaintiff had no case.” 


The learned Judge sets out those findings 
‘but he does not state clearly the finding 
that the land was wakf property and dedi- 
cated to the public. He has apparently only 
considered the finding that there was a 
customary right of easement of the public 
in the Jand as well as for the use of the well. 
We consider that the findings of the lower 
Appellate Court go beyond this point and 
clearly set out that the land was dedicated 
property for the use of the public and there- 
fore was trust property and wakf. The posi- 
tion in our opinion would be somewhat 
different if the rights ofthe public in the 
property were merely those taken by the 
learned single Judge asa right of easement 
in the land andthe well. The learned single 
Judge proceeded to treat the land as land 
in which there was 4 customary right of 
the public and he considered that under 
s. 116 (b), United Provinces Municipalities 
Act of 1916, the property in question, that 
is the public well and the adjacent land 
appurtenant to it, was propenty which 
-“vested in land belonged to the Board.” 
Further he held that as the property had 


. 
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vested in the Board, it could be subject of 
sale by the Board under s. 124 (1).- In 
regard to the question of trust he merely 
stated: 

“It cannot be said that the well and land in dis- 
pute was held by the Board in trust inasmuch as 
no trast was created.” . 


Now, his statement that no trust was 
created is directly contrary to the finding 
of fact by the lower Appellate Court that 
the land was a wakf property and was 
dedicated tothe public. It was not there- 
fore correct, where learned Counsel for the 
appellant accepted the findings of the lower 
Courts, to discard one of those findings of 
fact in such a summary manner. This 
pariicular point in regard to a trust has 
been argued by learned Counsel for the 
Municipal Board before us in the following 
manner. He argued that the only trust which 
could be considered was a trust which 
would come under s. 118, Municipalities 
Act, which states: 

“Subject to the provisions of the next section 
and to any condition imposed by the owner of the 
property, a Board may manage and control any 
property entrusted toits management and control.” 

According to him, s. 118 requires that 
there should be a trust in favour of the 
Municipal Board and in that case. the pro- 
perty would be held by the Board as pro- 
perty entrusted to it and such property 
entrusted to the Board would come within 
the words in s. 124 (1): “Not being pro- 
perty held by it on any trust,” and in that 
case the Board could not sell such property. 
Learned Oounsel, however, argues that the 
present trust or wakf had been made long 
before the Board came into existence and 
therefore could not be a trust which would 
come under s. 118 ors. 124 (1). We consider, 
however, that that is much too narrow 
a meaning to give tothe words “property 
entrusted to its management and control” 
or “property held by it on any trust.” In 
our opinion when the Board was created in 
accordance with the earlier Municipalities 
Act, the land was in existence as wakf. By 
its action in the year 1922 in entering 
this land and well as ‘property of the Board, 
the Board assumed the control of this trust 
property. The mere fact that the Board 
may not have been entitled to assume con- 
trol of the trust property in this case does 
not in our opinion act in favour of the 
Board or entitle the Board to transfer that 
property. There can be no question of the 
Board having acquirell title by adverse 
possession of this trust property, nor has 
any such point been argued. . 

The contention of learned Counsél for 
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the appellant was that because this parti- 
cular property consisted of a well and land 
appurtenant tothe well therefore the pro- 
perty would become the property of the 
Board under s. 116 (b). That section refers 
to “all public streams, lakes. springs, tanks, 
wells, etc”. Now the question is, can it be 
said that the well in question is a public 
well in the sense of this Section. In our 
opinion the well in question was the pro 
perty of a private individual and that pri- 
vate individual made a dedication or wakf 
in favour of the public, that is that the 
public had a particular right of user to use 
this well and the adjoining land for the 
purpose of fairs on certain festivals. It was 
not a transfer of the property to the public 
and we do not consider that the well and 
the ground appurtenant to it did come 
under s. 116 (b). There is, in our opinion, 
a difference between a public well and the 
well which has been dedicated to the 
public for certain specific purposes only. 
On that view, as the well and ground 
appurtenant to it do not come under 
8. 116, Municipalities Act, no question arises 
of the Municipality acquiring rights of 
property from the words “shall vest in and 
belong to” in that section. The well and 
the land appurtenant to it in our cpinion 
come under the words “property held by 
it. in trust” and therefore the Board was 
not entitled to transfer this property to the 
defendant by the sale deed, as s. 124 (1) 
prevents a Board from transferring such 
property. | 

< A further matter was pointed out by the 
learned Counsel for the appellants to the 
effect that the words ins. 116 have been 
interpreted by their Lordships of the Privy 
Council in a particular sense. In Man 
Singh v. Arjun Lal (1) there was a 
case from this city of Allahabad in regard 
to a portion of a land owned by H. H. the 
Maharaja of Jaipur which comprised a shop 
and the street in front of it. Apparently 
this was a public street. Their Lordships 
of the Privy Oouncil held that the ruling 
in Municipal Council of Sydney v. Young 
(2) at p. 459* applied to the case before 
them, and they made a quotation from the 
judgment as follows: 


4B R 1;1987A L R780; 10 R PO 102; (1937M 

WN 1202; 18 PL T957; 66 CLJ 158; tiasa 1 

ML J 78:47 LW 799 (PO) 

É (2) 168) A O 457; 67 L J P © 40; 78 LT 365; 45 W 
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“Lord Morris said: “Now it has been settled by 
repeated authorities. i ..... that the vesting of a 

street or publio way vests no property in the 

Municipal authority .béyond the surface of the, 
street, and such portion’ as may be absolutely 

necessarily incidental to the repairing and proper 

management of the street, but that it does not vest 

the soil or the land in them as the owners. If that 

be so, the only claim thatthey could make would 

be for the surface of the street as being merely 

property vested in them gua street, and not as 

general property,” and observed: “This passage puts 

forcibly the restricted sense to be attributed to the 

word ‘vest’ in enactments such as s. 116, United 

Provinces Act now in question . 

From this passage it is clear that the 
words ins. 116, Municipalities Act, “shall 
vest in and belong to the Board” do not in 
the case of a public street give the Muni- 
cipal Board proprietary rights in the soil 
but only a control over the surface of tle 
street. Learned Counsel argued that this 
meaning and interpretation of the word 
was only in regard to public streets. That 
may be so, but we think that it indicates 
that the words cannot be used ina wide 
sense in regard to the other sub-sections of 
s. 116. In particular, we consider that this 
sub-section cannot be used in the way in 
which the learned Counsel for the respondent 
desires to use it, that is, he thinks that the 
Municipal Board is entitled to assume pro- 
prietary rights over any property which is 
the subject of a public trust. For these 
reasons we consider that the decree of the 
learned single Judge must be set aside and 
the decree of the lower Appellate Court 
restored. 

A further point was argued as a last 
resort by the learned Counsel for respondent 
and that was the first ground of his second 
appeal to this Court: “Because the lower 
Appellate Court acted illegally in deciding 
the appeal on the merits... For this propos 
sition he relied on a certain ruling of .a 
Bench of this Court in Nasir Khan v. 
Itwart (3). In that case on the date fixed 
for appeal, which we are not told was an 
appeal in which a notice had issued or 
not, there was the absence of Counsel for 
the appellant and of the appellant, but a 
person alleging himself tobe the brother 
of the appellant applied for an adjournment, 
and the lower Appellate Oourt refused to 
grant the adjournment. In a few lines the 
Court stated that the Court considered 
the reasons given by the Subordinate 
Judge’ were sound and the appeal was 
dismissed on the merits with costs. The 
Bench of this Court held that the order 
should bë phased that the appeal to the 


(3) 21 A L J 667; 74 Ind, Cas. 905; A I R 1924 All, 
144; 45 A 669, . : o 
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Court below was dismissed for default, and 
if the appellant wished to restore the 
. appeal, be should apply tothe Court below 
and satisfy that Court that the appeal should 
be restored. We are unable to understand 
how the Bench of this Court could have 
legally passed such an order. Only the 
Court before which an appeal is pendinz 
can dismiss that appeal for default. The 
proper order for the Bench of this Court to 
have passed, if it had considered that the 
Court below was wrong, wae to restore the 
appeal and direct that the Court below 
sbould dispose of it according to law. We 
do nut think. therefore, that this ruling is 
one which we can follow. 
Contrary to this ruling, there are two 
decisions of this Court, one of whichis a 
Bench ruling, Baldeo Prasad v. Kunwar 
Bahadur (4), The circumstances there 
were very similar. On the date fixed for the 
hearing of the appeal, one of the two appel- 
lants appeared before the Court and applied 
for the adjournment of the appeal. He was 
called on to argue his appeal but as he 
had nothing to say, the appeal was dismissed 
on the ground that it had not been sup- 
ported. The Bench of this Court held 
that the appeal should have been disposed 
of on its merits and the mere fact that it 
was ‘not argued did not justify the District 
Judge in dismissing it without going into 
the merits. Similarly a learned single 
Judge of this Oourt in Mohammadai Husain 
v. Chandro (5) held that where a Pleader 
appeared and stated that the file of the case 
was heavy and that he could not prepare 
the appeal and was unable to address the 
Court and asked for an adjournment which 
was refused, the learned Judge was wrong 
in dismissing the appeal for want of prosecu- 
tion and that the Judge of the Court below 
should Lave decided the case on the merits 
following O, XLI,r. 30. Learned Counsel 
argued before us that under r. 30 it is pro- 
vided ; “The Appellate Court after hearing 
“the parties or their Pleaders, etc.” shall 
decide the appeal. We consider that these 
words apply only if the parties or their 
Pleader address the Court and thatin case 
they do not address the Court, the Rule does 
not prevent the Court making a judgment 
on the merits. Learned Counsel further 
alluded,to r. 17 which deals with dismissal 
for default. In sub-r. (1) it is provided that 
if “the appellant does not appear when the 
appeal is called on for hearing, the Court 
(44)11 ALJ 18:18 Ind. Oas. 364; 35 A 105. 
(69, (1987) A L J174; 168 Ind. Cas, 1001: AI R 1937 
All. 284; 1937 A L R439; 9 R A 697. n 
J . 
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may make an order that the appeal be, dis- 
missed.” Itis not provided that the Court 
shall make an order that the appeal be dis- 
missed. Itis optional for the Court to take 
that course. 

Learned Counsel argued that the only 
alternatives were for the Court to make an 
order of dismissal for default or to make 
an adjournment. This is not provided by 
the section and there is nothing to show 
that the Gourt is now allowed by the Rules 
to make a decree on the merits. In: sub- 
r. (2), it is no doubt provided in regard 
to the respondent that “where the appel- 
lant appears and the respondent does not 
appear, the appeal shall be heard ex parte.” 
That, however, provides that there shall be 
a hearing on the merits. When an appeal 
is heard under O. XLI, r. 11, the Oourt 
may either act under suber. (1) or sub-r, (2). 
Under suber, (1) the dismiseal may be on 
the merits and this may be after hearing 
the Pleader if he appears, but the words ` 
indicate that a dismissal on the merits may 
also be ordered if the Pleader does not 
appear. Under sub-r. (2) if the appellant 
does not appear, the Court may dismiss for 
defualt. Bat this does not prevent a dis- 
missal onthe merits where there is no 
appearance under sub-r. (l). The power of 
the Appellate Court, therefore, to take these 
two courses under r. 11 is not, in our 
opinion, taken away when a notice is issued 
to the respondent and the respondent 
appears in accordance with that notice, For 
these reasons we do not consider that this 
ground No. lis sound. We may also note 
that in this particular case before us this 
ground was abandoned when the learned 
Counsel for the defendant-appellant befora 
the learned Single Judge stated that he 
accepted the findings of the Court below and 
desired to argue the case on points of law. 
which arose on those findings. 

For these reasons we are of opinion that 
the plaintiffs have proved their case that 
the property is wakf and such wakf is not 
affected by the provisions of the Municipa- 
lities Act and accordingly the plaintiffs are 
entitled to the reliefs for which they ask. 
We, therefore, restore the decree of the lower 
Appeilate Court and allow this Letters 
Patent Appeal with costs throughout and 
set aside tue decree of the learned Single 
Judge. 

D, e Appeal allowed. 
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LAHORÉ HIGH COURT 
Letters Patent Appeal No. 24 of 1937 
April 28, 1937 
COLDSTREAM AND Din MOHAMMAD, JJ. 
INDAR RAM AND ANOTHER— JUDGMENT- 
DEBTORS —- APPELLANTS 


| versus 
LILA DHAR—DECREE HOLDHR— 
RESPONDENT 

Ezecution—Mortgage decree, execution of, by 
Revenue Officer—Procedure—Civil Procedure Code 
(Act V of 1908), O. XXI, rr. 66, 90—Application 
for sale giving required information— Presumption 
that proclamation issued by Collector did sa— 
Material irregularity in publishing and conducting 
sale—Auction price grossly inadequute~Substantial 
loss, if can be presumed. 

In the absence of any rules by the Financial 
Oommissioner or declaration by the Local Govern- 
ment, the procedure to be followed by a Revenue 

cer carrying outa sale of land in satisfaction 
of a mortgage decree is that laid down in the Civil 
Procedure Code, the rules applicable being rr. 65 
to 69, 71,72, 73, 84,85, 88 and 89 of O. XXI. [p. 
94, col. 1.] 

The fact that the decree-holder’s application for 
sale gave most of the information required by the 
sub-r. (2) ofr. 66, O. XXI, raises no presumption 
that the proclamation issued by the Oollector did 


#0, 

Where there has been material irregu- 
larity in publishing and conducting a sale, and the 
price fetched by the auction is proved to be grossly 
inadequate, the Court may presume that substantial 
loss has been suffered by reason of the irregulari- 
ty. Tekatt Krishna Prasad Singh v Moti Chand (1), 
relied on, 
` L. P. A. from the judgment of Mr, Justice 
Tek Chand, dated November 21, 1936. 

Sardar Sahib Sardar Igbal Singh, for the 
Appellants. 

Messrs. Mehr Chand Mahajan, ‘and 
Krishna Swarup, for the Respondent. 


` Coldstream, J.—On March 15, 1935, 
two properties belonging to Indar and 
Rawat (1) a halfshare in 1,307 bighas of 
land with shamilat rights in Risalia 
Khera, and (2) a half share in 234 bighas in 
Ratta Khera with shamilat rights in Sirsa 
Tahsil, were sold by auction in execution 
of a final mortgage decree for Rs. 17,375 
with costs and future interest passed on 
October 1, 1934, in favour of Lila Dhar 
against the owners. The purchaser was 
the decree-holder Indar and Rawat filed 
objections to the sale under O. XXI, r. 90, 
Civil Procedure Code, These were dismissed 
by the (executing Court, Seni r Subordinate 
Judge of Hissar), on May 9, 1936, who con- 
firmed the sale. An appeal by the judg- 
ment-debtors was dismissed on May 21, 1936, 
by Tek Chand, J. and the judgment- 
debtors have preferred an appeal under 
B. 10, Letters Patent of the Court. 

The? executing Coult was moved to se’! 
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the land by a regular application submitted 
on November 10, 1934, by Lila Dhar under 
r. 66 of O. XXI, and a notice to settle the 
terms of the proclamation was served on- 
the judgment-debtors for appearance on 
January 25, 1935. The judgment-debtors 
refused (and this is clearly proved) to 
accept these notices, but on January 12, 
1935, Indar and Rawat put in an applica- 
tion asking that the lands be not sold but 
leased as the owners were members of an 
agricultural trike. On January 25, on 
which date Indar appeared in Oourt, the 
Senior Subordinate Judge dismissed the 
application for having the land leased 
instead of sold as it was found that the judg- 
ment-debtors were not members of an agri- 
cultural tribe, and ordered the sale to be 
conducted through the Collector to whom 
the papers were to be sent. The Collector 
was asked to sell, or have the land sold, by 
an Extra Assistant Commissioner (‘deputy’) 
after proper proclamation. The execut- 
ing Court at the same time allowed the 
decree-holder to bid at the auction on 
condition that the Court might reject bis 
bid. Next day the Collector ordered that 
the warrants of sale with sale proclama- 
tions be issued, that the sale be conducted 
by the Tahsildar to whom the papers were 
to be sent and thatthe Tahsildar should 
report about the sale before March 30. 
The warrants were sent to the Tahsildar 
and a note on them shows that copies of the 
sale proclamations had been affixed to the 
Oourt door, On February 2, the Tahsildar 
forwarded the papers to the Naib Tahsildar 
of Dabwali and on -February 6, the Naib 
Tahsildar passed an order that the sales 
be proclaimed and the sale be held on 
February 24, 1935. 


On February 22, the sale was proe 
claimed by beat of drum, in both the vil- 
lages in which the land is situated, for the 
February 24, On the 24th the Naib Tahsil- 
dar postponed the sale to March 15, 
because be could not goto the place that 
day. He ordered that the sale be pro- 
claimed again for March 15. On March 
4, the sale was proclaimed in one village 
Risalia Khera by beat of drum and the 
proclamation was put up in the village. 
The sale of all the land was held in 
Risalia Khera on March 15, and as already 
stated? the decree-holder’s bids wére suc- 
cessful. It is ccutended that the procedure 
in ordering proclamation and conducting 
the sale was” materially irregular through- 


out, that the prices fetched by the two - 


parcels of land were, ridiculously low ,aid 
X . e 


lé 


94 INDAR RAM v. Lita DHAR (LAH) 


that the inadequacy of the prices may fairly 
be attributed to the irregularities. 
It is conceded that the procedure in 


“ordering and conducting the sale was not 


regular. In view of the provisions of 
s. 141, Punjab Land Revenue Act, the 
executing Court acted rightly in forwarding 
the order for sale to the Collector. 
According to that section, the Oollector in 
such cases has to proceed in conformity 
with the law applicable to the Oourt issu- 
ing the order for sale and with any 
rules made by the Financial Commissioner. 
The rules in the Financial Commissioner’s 
Standing Order 64 about the attachment 
and sale of agricultural produce and of 
land, which embody the rules made by 
this Court and set forth in Ohs. 12M and 
N, of its Rules and Orders, Vol.I, do not 
appear to relate to sales in execution of 
mortgage decrees. To such sales, s. 72, 
Civil Procedure Code has no application 
norhas the Local Government issued any 
declaration under s. 68 of the Code. In 
the execution of mortgage decrees no 
attachment is necessary. It follows that 
the procedure to be followed by a revenue 
officer carrying out a sale of land in 
satisfaction of a mortgage decree is that 
laid down in the Civil Procedure Code, 
the rules applicable being rr. 69 to 69, 71, 
72, 73, 84, 85, 88 and 89 of O. XXL 
Assuming that r.11 (i) of the High 


Court Rules in Ch. 12M of Vol. I of the’ 


Rules and Orders does not apply, the sale 
ought to have been carried out by the 
Gollector himself for the order for sale was 


not addressed to any other officer. The | 


executing Oourt did authorize the Collector 
to depute his Extra Assistant Commissioner 
(described as ‘deputy’ in the order) but 
there was no order authorizing a sale by 
a Tahsildar or by a nominee of the 
Tahsildar. Ifr. 11 of the High Court Rules 
is applicable to sales under a mortgage 
decree, the sale of property worth many 
thousand rupees by a Naib Tahsildar was 
not only not anthorized by that Rule but 
contrary to its provisions. 

It is contended that no proclamation 
ander r.66 of O. XXI,of the Procedure 
Code was issued by the Colleztor. It is 
clear that some kind of proclamation was 
issued by the Collector for the warrant 
of sale issued bythe Collector on January 
26, 1935, bears a note that one copy of the 
“notice” had been affixed to the door of 
the Court and an order that’.tRe warrant 


‘ with g notice of the sale be sent to the 


Tahsildar of Sirsa. The Naib Tahsildar's 
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order of February 6, that the sale be 
proclaimed and that it be held on Fébru- 
ary 24, 1935. contravened the provision of 
r. 68 of O. XXI, of the Oode and. the fixing’ 
of the sale fora date before the expiry of 
thirty days from January 26, was a material 
irregularity. The Naib Taheildar, as already ` 
mentioned, postponed the date of the sale 
to February 24, 1935. Power to postpone in 
the circumstances is nowhere expressly con- 
ferred upon a delegate of the Collector. 
The postponment by the Naib Tahsildar. 
was not an adjournment under r. 69 of. 
O. XXI. That Rule contemplates an ad- 
journment when the sale is beginning or. 
has begun, that is to say, when the bidders 
are present and can take notice of the date 
when the sale will be held. Rule 33 does © 
not apply to sales in execution of mort- 
gage decrees, but allows adjournment of 
sales in other cases to make a judgment- 
debtor to raise the amount of the decree. 
The adjournment was materially irregular., 

Next it is contended that the proclamation 
issued by the Collector was not in confor- 
mity with the provisions of r.66 of O. XXI.’ 
Unfortunately we do not know what the 
contents of the proclamation published 
were, for no copy is on the record 
of the proceedings either of the executing 
Court or of the Collector. The executing 
Court as already mentioned issued notice 
under suber. 2 of the Rule which notice was 
refused. I can find nothing on the record 
to show that the executing Court drew up, 
any. proclamation, the record indicates that 
it did not. As the executing Gourt could 
not fix the time and date of sale, it could 
not have drawn up a proper proclamation 
which only the Collector could do. The 
Oollector did not issue any notice under 
that sub-rule at all. The fact that the 
decree-holder’s application for sale gave 
most of the information required by the. 
sub-rule (it did not state the estimated 
value of the land) raises no presumption 
that the proclamation issued by the 
Collector did so. It follows that the sale 
tock place without the Court having given 
notice to the jadgment debtor under sub- 
r. 2. This was certainly a material 
irregularity. Proclamation for sale 
on February 24 was made in both Ratta 
Khera and Risalia Khera. But no pro» 
Clamation for the sale cn March 15 was 
published in Ratta Khera which is about 
two miles from Risalia Khera. The 
omission contravened r. 67 read with r. 54 
of the Procedure Code. ‘ 

As regards the auction iteelf, I may men- 
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tion that besides the decree-holder himself, 
five persons bid for the property in Ratta 
_. Khera and six for the land in Risalia 
` Khera, the-number of bids. made being 24 
‘and 43, respectively. The bidders were 
all Mahajans except one who was a Khatri. 
It isnot proved that the other bidders 
colluded with the decree-holder. A large 
‘number of local gamindars was present 
but, as stated by them tothe Naib Tahsil- 
dar, they were unable to bid as they had 
not the money ready for the required 
. deposit. (They asked for pcstponement of 
the sale until July by which time their 
.crops would be sold). There was also a 
Suit of the usual obstructive kind pending 
by a son of a judgment-debtor for a de- 
claration that the mortgage was invalid. 
That there were material irregularities in 
proclaiming and selling the lands is not 
now disputed before us for it is clear that 
the procedure in the Revenue Courts lead- 
ing up to the sale was wholly irregular, 
but. the sale cannot be set aside unless 
upon the facts proved, we are satisfied 
that the appellants have sustained sub- 
naa injury by reason of the irregula- 
rites, 

_ That where there has been material 
irregularity in publishing and conducting 
a sale, and the price fetched by the auction 
is proved to be grossly inadequate, the 
Oourt. may presume that substantial loss 
has been suffered by reason of the irregu- 
larity seems clear from the judgment of 
their Lordships of the Privy Council in 
Tekait Krishna Prasad Singh v Moti Chand 
f1), at p. 643*. The questicn is whether it 
is satisfactorily proved that the price 
Obtained in this case was substantially 
below tLereal yalue of the property. The 
area soid in Ratta Khera fetched about 
Re 19 and that in Risalia Khera about 
Rs. 24 per acre not including the shamilat 
rights which in Ratta Khera extended to 
abcut 100 acres. The revenue payable on 
the Ratta Khera land was Rs. 01-15-0 and 
on the Risalia Khera land Rs. 340-4 10 
and the price fetcLed was roughly 35 times 
the revenue in Ratta Khera and 46 times 
the revenue in Risalia Khera. This is 
certainly a low price if we compare it with 
that fetched on tLe average ior land sold 
in the Province which in the five years 
ending 1930-31 was 260 times the revenue, 


(1) 40 O 635; 19 Ind. Cas, 296; 40 1A 140;17 © 
W_N 687; (1913) MW N 487; HA LJ 617; 17 CL 
J513; 15 Bom, L R 415; 14 M L T37; 25 MLJ 140 
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in 1933-24, 311 times the reVenite, and in 
1934-35, 241 times the revenue (see Report 
on the Land Revenue Administration of the, 
Punjab for the year ending September 30, 
1935). Unfortunately we do not know 
what was the quality of the land sold, nor 
what was the estimate of its value (if any 
estimate was made) proclaimed by the 
Oollector. One witness, a potter by caste, 
produced by the judgmen:-debtor, stated 
that the land was worth Rs. 50,000 or 
60,000 but he had never bought land 
himself. Another, a nephew of the judg- 
ment-debtor, Indar stated he had bought 
160 bighas (about 80 acres) of laad for 
Rs. 10,C00 (Rs. 125 per acre) jointly with 
nine other men, For his share he had 
paid Rs. 500. Tris sale was, however, 
about six months after the auction. A 
copy ofthe sale deed was produced (it is 
on the record). The decree holder pro- 
duced no evidence about value. Ons Ghu- 
man Offered Rs. 17,000 for the land in 
Risalia Khera, that is to say, Rs. 1,300 
more than the auction price. He was 
allowed ten days to deposit a fourth of 
the sum offered. This he failed to do. 

From the judgment of the executing 
Court confirming the sale, it appears that 
the only objections raised before it 
(although the application set forth a great 
number of other objections) were that 
there wasno proclamation and no beat of 
drum so that only afew bidders came to 
the auction, that the institution of the 
declaratory suit by one of the judgment- 
debtor's sons made people afraid to bid, 
and that the land was not saleable because 
the owners were members of an agricul- 
tural tribe, Having regard to the objece 
tions pressed before the executing Oourt and 
the inconclusive nature of the evidenee 
regarding the real value of the property 
sold, Iam unable to find it proved that 
substantial loss was caused to the judg- 
ment-debtors by reason of the irregularties 
in the proclamation and sale of the land. 
I would accordingly dismiss the appeal 
with costs, 

Din Mohammad, J.—I agree. 


D. Appeal dismissed. 


OUDH CHIEF COURT 
Criminal Reference Register No. 50.0f 1930 
October 12, 1938 
Tomas, AG. O. J. 
EMPEROR—Compiainant—APPLioant 
> versus 
BEHARI—Acoussp>—OpposIta Party. 
Criminal Tribes Act (VI of 1924), a 23—Scope 
. ® 
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of—Refera only to convictions for offences specified 
in Sch, I. 

Section 23 of the Oriminal Tribes Act, refers 
only to convictions for offences specified in Sch. I 
nd has no application to a conviction for an 
offence which is not contained in Sch. I. The 
words “any other such offence“ used in the section 


mean one of those offences mentioned in the 
Schedule, 
_ Section 23 (1) ofthe Criminal Tribes Act, has 


in mind not only the previous convictions of the 
recor a but also the offence for which he is being 
tried, 


Cr. Ref. made by the Sessions Judge, 
Sitapur, dated September 3, 1938, 

The Assistant Government Advocate, for 
the; Crown. 


Order.—This is a reference under s. 438 
of the Code of Criminal Procedure by the 
learned Sessions Judge of Sitapur recom- 
mending that the order of commitment 
passed by Mr. D. P. Hardy be quashed. 

One Bihari, a member of a registered 
Criminal Tribe, was sent up before the 
learned Sub-Divisional Magistrate, First 
Olass of Misrikh on the charge of being 
found under suspicious circumstances. The 
learned Magistrate came to the conclusion 
that the offence under s. 24 (a) of the Crimi- 
nal Tribes Act was established against the 
accused, but as the accused had several 
previous convictions, he thought he was 
unable to pass an adequate sentence. The 
learned Magistrate has given the follow- 
ing explanation :— 

“In committing these cases I had regard rather 
to the previous records of the accused and the 
limitation of my powers than to the strict interpreta- 


wa of the words ‘such offence’ in s. 23 (1), Act VI of 
24." 


. What the learned Magistrate really thought 
was that if he was to convict the accused 
under s. 24 of the Criminal Tribes Act, the 
accused was liable toenhanced punishment 
one account of his previous convictions. 
Therefore the Magistrate was not able to 
inflict an adequate sentence. This is a 
wrong view of the law. Section 23 of the 
Oriminal Tribes Act refers only to convic- 
tions for offences specified in Sch. I and 
has no application to a conviction for an 
offence which is not contained in Sch. I. 
The words “any other such offence” used 
in the section mean one of those offences 
mentioned in theschedule. As far as I have 
been able to find, there is only one convic- 
tion against the accused under s. 457, Indian 
Penal Code, which offence is specified in 
Sch. I. Thereis, therefore, no question of 
a second or third conviction undef cl. (a) 
or el. (6) of 5.23 of the Crimihal Tribes 
‘Act, Lhe learned Sessions Judge is right 
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in remarking thats. 23 (1) of the Oriminal 
Tribes Act has. “in mind not only the -pre- 
viovs convictions of the accused but also 
tke offence for which he is being tried.” 

I accordingly accept the recommendation - 
of the learned Sessions Judge, quash the 
akan and send back the case for 
trial. 

As Mr. Hardy, on the evidence, has form- 
ed an opinion adverse to the accused, the 
case will be laid before the learned District 
Magistrate who will either try it himself or 
transfer it to the file of some other Magis- 
trate of the First Class. 

D. Order accordingly. 


paue 


MADRAS HIGH COURT 
Oivil Revision Petition No. 1577 
of 1937 
April 22, 1938 
Stropart, J. 
In re PONNAMBALA MUDALI 
-——PETITIONER 

Civil Procedure Code (Act V of 1908), O. XXI, 
r, 86— Forfeiture of deposit- Whole amount of 
purchase money paid, forfeited, as cost of general 
stamp to be affixed to sale certificate was not paid— 
New rule as to deposit of cost coming into force 
recently—Deposit held should be returned subject 
to prescribed deductions. 

A purchaser in Oourt auction paid the whole of 
the purchase money but failed to deposit the 
costs of the general stamp to be affixed to the 
sale certificate as required by the new rule which 
had been in force since only six months, The 
Court forfeited the whole of the purchase money : 

Held, that although in such a case the High 
Qourt would not ordinarily interfere, it was right in 
this case to set aside the order and return ths 
deposit subject to deductions as. .are prescribed, 
The clerk of the Court who -issued the challan 
should have drawn the purchaser's attention to 
the new rule and asked him to pay the small sum 
necessary to defray the cost of the stamp. 

CO. R. P. under s. 25 of Act IX of 1387, . 
praying the High Courtto revise the order ` 
of the Court of the Distict Munsif, 
Thindivanam, dated May 17, 1937, and 
made in M. P. R. No. 447 of 193/, in 8. O. 8. 
No. 1215 of 1935, on the file of the Cours of 
the District Munsif, Tiruvannamalai. 

Order.—Petitioners brought some pro- 
perty in Court auction. ‘The whole of 
the purchase money paid by him was for- 
feited under r. 86 of O. XXI, Oivil 
Procedure Code. He now asks to revise 
the order of forfeiture. Only the initial 
deposit of 25 per cent. could, in any case, be 
forfeited. To that extent the District Mun- 
sif's order is wrong. As for the initial 
deposit the District Muneif certainly had 
discretion to order its forfeiture since the 
party had not, along with the balanee of 


. 
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the purchase money, deposited the cost of 
the general stamp to be affixed to the gale 
certificate but having regard to the fact that 
the new rule requiring payment of the 
cost of the stamp was fairly recent having 
been in force for only six months and also 
to the fact that the clerk of the Oourt who 
issued the challan should have drawn the 
petitioner's attention tothe new rule and 
asked him to pay the small sum necessary 
to defray the cost of the stamp; I think 
the Court need not have ordered forfeiture 
of the initialdeposit and though this is a 
casein which this Oourt would not ordi- 
narily interfere, I think it is right that 
the District Munsif's order be set aside 
and that the whole sum including the 25 
per cent. initial deposit be returned to 
the petitioner subject to such deductions 
as are prescribed, 

Both parties to bear their own costs of 
this petition. 


Nes, Order set aside, 


NAGPUR HIGH COURT 
Civil Revision No. 483 of 1937 
January 20, 1938 
Niyoar, J. 

Pandit MOTILA L—-DBFENDANT— 
APPLIOANT 

es VETSUS 
SHAMBHOOLAL-— Opposite Party 


=e RESPONDENTS 
_ Civil Procedure Code (Act V of 1908), 0. XLIII 
r.1(a)—Court Fees Act (VII of 1871), ss. 12, 7, el. 510) 
Sch. II, Art. 17 (6)—8. 12, applicability of — Section 
relates to valuation and not to decision of jurisdiction 
on question of principle — Appeal, if lies~Suit for 
possession of temple for worship by rotation — Pro- 
Perty dedicated to deity—Nature of claim— Court-fee 
payable, 

Section 12, Oourt Fees Act, only makes a deci- 
sion final as to any question “which relates to 
valuation for the purpose of determining the amount 
of any fee, that is to say, that section applies 
toa case where the contestants are agreed as to the 
particular section of the Court Fees Act which is 
applicable to it, but dispute the valuation of the 
Property. It doesnot apply where there is a dispute 
asthe class in which the suit falls. If there isa 
doubt as to what section would spply to the suit as 
framed by the plaintiff and relief formulated, then it 
Talas a question of principle, the jurisdic- 
tion to determine which is not impaired by 
£. 12 of the Court Fees Act, Consequently the 
Court has power to decide the question of juris- 
diction in an appeal filed under O. ALIH, r. 1 (a), 
Civil Procedure Code, from an order returning the 
plaint for presentation t proper Oourt. Govind v. 
Vithabai (1), Dade v. Nagesh (2), Peari Sha v. 
Surujmal-Marwari (3) and Sundar Lal Marwari v. 
Jessie C. M. Murray (4), relied on, 

A temple which „is devoted absolutely to religious 
purposes, even if ;it is regarded as a house, has no 
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market value within the terms of s, 7; cl. (e); Court 
Fees Act, and a suit for recovery of possession of 
it by a person claiming as a trustee against 
another also claiming as a trustee falls under 


‘Art. 17 (6), Sch. IT of the same Act. It makes 


no difference whether it is a public or 8 private 
temple. The temple, so long as it stands as 
a temple dedicated to a deity installed in it, remains 
asa property of the deity and consequently where it 
is private inthe sense that it is meant mainly or 
exclusively for the worship of the persons who found- 
ed it does notmake it any more marketable than it 
is when the public at large are allowed to enter and 
worship there, In either case the property belongs 
primarily to the deity and therefore it must fall with- 
in the category of res extra commercium. Where a 
person sues for possession of a temple by rotation for 
12 months under an alleged agreement with the 
defendant, the question of ownership does not enter 
intothe picture at all. The nature of the right 
which is claimed is that of a manager, shebatt or an 
archak and not that of an owner. Rajagopal Naidu 
v. Ramasubramania (5), U Pyinnya v. U., Dipa (8) and 
Parsottamanand v. MayanandGiri (7), followed. 


App. by defendant for revision of 
the order of the Oourt of the Additional 
District Judge, Bhandara, dated July 6, 
1937, in Miscellaneous Appeal No. 8 of 1936 
arising out of Civil Suit No. 167-A of 1935 
dated Nevember 11, 1936, by First Sub- 
ordinate Judge, Second Olass, Gondia. 

Messrs. A, R. Kulkarni and N. K., 
Banerji, for the Applicant, 

Mr. R. N. Padhye, for the Opposite Party. 

Order.—This is a defendant's applica- 
tion in revision against an order passed 
in Miscellaneous Appeal No. 8 of 1936 by 
the Additional District Judge, Bhandara, 
on July 6, 1937. f 

It involves a question as to the court- 
feeg leviable on the relief claimed in the 
plaint. The Court of ñrst instance was 
of opinion that the court-fees were levi: 
able on the adzalorem basis on the value 
of the property in dispute of which the 
plaintiff sought possession, waereas the 
lower Appellate Court took a contrary 
view and held that the nature of the 
property was such as was incapable of 
valuation and that the court fees were 
payable in actsrdance with Sch. II, Art. 
17 (6) of the Court Fees Act. 

The plaintiff claims to be a member of 
a joint family of which the defendant is 
also a member. He avers in the plaint 
that the property in dispute which is a 
temple was the joint property of the 
parties and that on November 8, 1929, 
there was an agreement between ‘them 
whereby it was settled that ‘each party 
was to manage the temple in annual 
rotation and,” appropriate the offerings 
made to the deity. The plaintiff- there- 
fore prayed for the reliefs that the posses 

a e 
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sion of the temple incjuding its premises 
and the materials of worship should be 
delivered to him for one year for tne 
purpose of conducting the worship there 
and appropriating the offerings and 
generally to manage it. It is unnecessary 
to reiterate the other reliefs as there is 
no dispute regarding them. The defend- 
ant pleaded that the market value of the 
temple was Rs. 10,000 and that the plaint- 
iff should be called upon to pay court- 
fees on that amount which, according to 
him, was also the value for the purposes 
of jurisdiction. The Court of first instance, 
as already mentioned, upheld this plea, 
and being of opinion that the market 
value of the temple was Rs. 8,000 which 
was beyond its jurisdiction, returned the 
plaint for presentation to the’ proper 
Court. The plaintiff went up in appeal 
with the result already mentioned. 

it is vigorously argued on behalf of 
the applicant here that no appeal lay to 


| the lower Appellate Court in view of the 


terms of s. 12 of the Court Fees Act. 
The ‘appeal was filed under O. XLIIL, r. 1 
(a), on the ground that the plaint was 


- returned for presentation to proper Court. 


“The plaintiff had, therefore, apart from 


_ any bar arising from s. 12 of the Court 


Up in 


Fees Act as contended here, right to go 
appeal, Therefore the question 
would be whether in that appeal it was 
Dot open to the lower Appellate Court to 
consider the question as to the court-fees 
payable on the plaint. In my opinion 
the lower Appellate Court wag quite 
competent to deal with the matter as 
to the couri-fees, because s. 12 only 
makes a decision final as to any question 
which relates to valuation for the purpose 
eof determining the amount of any tee, 
that is to say, that section applies to a 
case where the contestanis are agreed as 
to the particular section of the Court 
Fees Act which is applicable to it, but 
dispute the Valuation of the property. Lt 
does not apply where there is a dispute 
as the Class in which the suit falls. lf 
there is a doubt as to what section 
would: apply to the suit as framed by 
the plaintiff and relief formulated, then 
it raises a question ci plinciple, the 
jurisdiction to determine which ıs not 
impaired by s, 12 of the Court fees Act: 
see Govind V. Vithabai (1), Laue v. Nagesh 
(2), Peart Sha v. Surujmal Marwari (ë) 
(1) A I R 1925 Nag. 435; 87 Ind. Uhs, 91. 

e (223 B486. 

BDI CWN 503; 16 Ind. Oas. 575; 16 OL Jd il, 
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and Sunder Lal Marwari v. Jessie C. M. 
Murray (4). I therefore hold that the 
lower Appellate Court had jurisdiction to 
decide tne issue relating to court-fees. 
Undoubtedly it had power to decide the 
question of jurisdiction, 

The next question is whether the temple 
of which possession is sought by the 
plaintif is capable of being valued. In 
flajagopala Naidu v. Ramasubramania 
(5) it was held that a temple which is 
devoted absolutely to religious purposes, 
even if it is regarded as a house, has 
no market value within tke terma of s. 7, 
cl. 5 ie), and that a suit for recovery of 
possession of it by a person claiming as 
28 trustee against another also claimmg 
as a trustee fails under Art. 1716), Sen. 
II, of the same Act. “The principle applied 
to this case was that there is no market 
for a public temple and therefore it can 
have no market value. The same view 
was taken in U Pyinnya v. U Depa (6) 
and Parsottamanand v. Maynand Giri (i). 
It is further contended that the temple 
in dispute is not a public but a private 
temple. 1 do not see what dilference it 
makes to the marketability of tue temple 
wuether it is private or puble ‘he 
temple, so long as it stands as a temple 
dedicated to a deity installed in it, remains 
as a property of the deity and conse- 
quentiy where it is private in the sense 
that itis meant mainly or exclusively tor 
the worship of the persons who founded 
it does not make it any more marketable 
than it is when the public at large are 
allowed to enter and worship there. In 
either case the property belougs primarily. 
to the deity and therefore it must fall 
Within the category of res extra commercium 
It 18 pointed out that the plaintiff in 
Kajagopuia Naidu v. kamasubramania (5), 
claimed as a trustee but in this suit he 
claims as an owner. l do not tind any- 
where in the plainu or in the pleadings 
that the plainuit sets up nis ownership as 
such. He ıs only trying to assert his 
Tight 10 manage the temple and to con: 
duct worship of the deity and appropriate 
the offerings for a pericd vf 12 months. 
The question of-ownership does not enter 
into tue picture at all. Tne nature of the 

(4) 16 U L J 375; 16 Ind, Cas. 963, ae 

(9) 40 M 782; 74 Ind.’ -Cas, 190; 923) M W N 550; 
49M LJ 274; 18 L W326; 33M L T 21; A lR 1924 
Mad. 19. MA 

(6) 418 Ind. Cas, 609; A 1 K 1929 Kang, 372; TR 
245; Ind, Kul. pe) Rang. 2of {F b), 

(i) A LR 102 Al. 6935 142 ind. Gas. 251; 61932) A L 
J 777; tod, Rw, (1933) All, 101; 54 A BLY, e eS 
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right which is claimed by him is that of 
a manager, a shebait or an archak and 
not that of an owner. It is, therefore, 
clear that the present case falls within the 
ambitof Rajagopala Naiduv. Ramasubra- 
mania (5). 

On this view the court-fees are payable 
according to Sch. II, Art. 17 (6). The 
plaintiff has already paid Rs. 15 which is 
quite sufficient to cover the claim made 
by him. 

The application is dismissed with costs. 
Pleader’s fees Rs. 15. 

D. Application dismisse d. 


CALCUTTA HIGH COURT 
Civil Suit No, 692 of 1935 
January 28, 1938 
Loet WiILLIAMS, J. 
CORPORATION or CALCUTTA 
— PLAINTIFF 
Versus 
BON BEHARY SHA W—-DRFENDANT 

Calcutta Municipal Act (III of 1923), 5. 133 (i)— 
Scope and applicability—Testator bequeathing por- 

tion of premises to deity and rest to hise sons— 
Portions neither structurally separate nor capable 
of separate enjoyment—S. 138 (i) applies and whole 
premises are subject to statutory charge for rates. 

Although generally speaking, the provisions of 
8, 133 (i), Oaleutta Municipal Act, seem to be 
directed to apply more particularly to property of 
a joint Hindu family, yet the section was intended 
to have and hasa wider application. 

Where a testator has bequeathed a portion of 
certain premises to a certain deity and the rest of 
the portion to his sons, but the two portions are 
not structurally separate and entirely independent 
nor capable of separate enjoyment and there is 
only one assessment of the whole premises, the case 
is covered bya. 183 (i), Oaleutta Municipal Act, 
and the whole premises remain subject to the 
statutory charge for rates. 

Messrs. N. C, Chatterjee and H, N. Sanyal, 
for the Plaintiff. 

Messrs. 9. R. Das Gupta and A. K, Hazra, 
for the Defendant (Bon Behary). 

Mr. P. N. Sen, for the Puisne Mortgagee 
(Thakurdas Sett). 

Judgment.—in this suit, instituted in 
April, 1935, the Corporation of Calcutta 
claims to enforce a statutory charge for 
Rs. 1,937-11-0 on account of consolidated 
rates due in respect of premises No. 122, 
Manicktolla Street, Calcutta. These rates 
became due between October 15, 1931, and 

-January 15, and include both the owner's 
and the occupier’s shaves. The suit is now 
contested only on behalf of defendant 
No. 1, Bon Behary Shaw, who is sued 
both pgsonally and as shebait of certain 
Thakurs. p 
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The material facts are that one Banku 
Behary Shaw died in 1927, leaving a will 
whereby he dedicated and bequeathed 
absolutely to certain deities the outer portion 
of the premises in suit, and bequeathed 
the remaining portion to his four sons in 
equal shares absolutely, which portions are 
delineated as A and B, respectively, on a 
plan annexed to the will, and he appointed 
his son, Bon Behary Shaw, sole executor 
and sole shebait. Bon Behary Shaw 
obtained probate of the will in March, 1928, 
and in April his attorney wrote to the 
assessor of the Corporation informing him of 
these facts enclosing a certified copy of the 
probate, and a plan, and asking him to sub- 
divide the assessment according to the 
valus of the portions A and B, respectively, 
and to issue two separate rate bills, one in 
the name of Bon Behary Shaw as executor, 
and the other in the names of Bon Behary 
Shaw, Pulin Behary Shaw, Bepin Behary 
Shaw and Brojo Krishna Shaw. In a 
further letter he asked that the assess- 
ment of portion B also should be similarly 
sub-divided, and that four separate rate 
bills for both the owner's and the 
occupier’s shares should ba issued in respect 
thereof in the names of the four brothers, 
respectively. 

In May, the assessor wrote asking for a 
further plan ‘saowing the portions required, 
separately assessed and numbered.’ After 
further correspondence and after a furtner 
plan had been submitted, the assessor replied 
in July that as the portions sought to ba 
separated had not been demarcated by 
metes and bounds, the question of separa- 
tion culd not then be dealt with (Hx. E). 
In March, 1929, the attorney wrote asking 
that the assessment of the premises No, 122, 
Manicktolla Street, should be appo: 
tioned into two portions under s. 133, cl. (2), 
Oaleutta Municipal Act, and that two 
separate bills should be issued (Ex. A). To 
this the Corporation assented, and in July, 
1929, the assessor issued notices in Form 
No. A-105 (Ex.1) which is the usual form 
issued under that clause. Tne Oorporation 
made an order accordingly in October 1929. 
Thereafter the rates payable bythe shebast 
were paid regularly by Bon Behary Shaw, 
but those payable by the brotners personally 
fell into arrear owing to family squabbles. 
In October, 1934, the property was parii- 
tioned, and in 1936, after the institution 
of this suit and upon the application of the 
defendants mide on May 22, 1935, a further 
apportionment was made, and the varique 
portions of the premises having been sepas 


aq 
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rated by metes and bounds and structurally 
divided were separately numbered under 
-the provisions of cl. (ii) or cl. (iti) of s. 133. 

The contention of defendant No. 1 is 
that the Corporation is not entitled to 
enforce its statutory charge under s. 205, 
Calcutta Municipal Act with regard to the 
debuttar portion of the premises in suit. 
Evidence has been tendered on behalf of 
this defendant to show that the two portions 
were made structurally separate and entirely 
independent and capable of separate enjoy- 


. ment prior to 1929. But I am _ satisfied 


beyond any dcubt that he has failed to 
prove these facts; on the contrary, the 
evidence is conclusive against his conten- 
tion. The result is that the assessment was 
properly dealt with as coming under the 
provisions of cl. (7), unless it can be estab- 
lished that that clause is not applicable 
to the circumstances disclosed in the 
present case. Moreover, the defendant 
specifically asked that the apportionment 
should be made under the provisions of that 
clause. But it is contended that the 
Corporation ought to have known that the 
provisions of that clause were not applicable 
and to have so informed the defendant, and 
that in any case the defendant's mistake 
cannot affect the point in issue, Section 133 
reads as follows : 

“Tf, during thecurrency of any period prescribed by 
sab-s. (1) of s. 131, the ownership of any land or 
building, or portion thereof, is sub-divided into 
separate shares, the Executive Officer may, on the 
application of any of the co-owners, divide the 
assessment of such land, building or portion in the 
following manner, namely : 

(i) if the ownership be sub-divided into two or 
more shares without separate allotments, or if as 
the result of such sub-division there is a separate 
allotment of such land, building or portion into two 
or more separate portions, which are not entirely 
independent and capable of separate enjoyment, the 
Executive Officer may, if he thinks fit, apportion the 
assessment among the share-holders according to the 
value of their respective shares without assigning 
any separate number; 

(ii) if, as the result of such sub-division there 
are separate allotments of such land, building or 
portion and if such allotments are made entirely 
independent and capable of separate enjoyment but 
not in conformity with the provisions of this Act, 
or of any rules or by-laws made thereunder, relating 
to buildings, the Executive Officer may, if he 
thinks fit, assess such portions separately after 
assigning to them separate numbers under this 


ter, 

Provided that by such separate assessment the 
total assessment forthe entire premises shall not be 
increased ; 

(iji. if such separated portions of such land, 
building or portion are, or ares made, entirely 
independent and capable of sepfirate enjoyment 
ig conformity with the provisions of this Act, or of 
any,rules or by-laws made thereunder, relating to 
guildings, the xcoutive ‘Officer shall assess each 


portion separately by assigning 8 separate number 
thereto: . 

Provided that by such separate assessment the 
total assessment for the entire premises shall not be 
increased : 

Provided also that such apportionment or separa- 
tion of the numbers and assessment, as the case 
may be, shall remain in force and the consolidated 
rate shall be levied accordingly until the expiration 
of the said period,” 

I have, somewhat reluctantly, come to the 
conclusion that the defendant's contention 
is unsound. The real dispute between the 
patties is overa question of costs. because 
the value of the other portion of the 
premises is more than ample to meet the 
plaiitif's claim. But it may have been 
necessary for the Oorporation to add the 
shebait asa party in order to obviate pos- 
sible objections by the other defendants. 
It is true that 8. 133 refers to ‘“‘sub- 
division into separate shares" and to “co- 
owners” and that cl. (i) refers to ownership 
divided into shares without separate 
allorments, and that generally speaking, 
the provisions of the section seem to be 
directed to apply more particularly to 
property of a joint Hindu family, and it is 
true that the owners of portions A and B 
were not co-sharers or co-owners, 10 the 
ordinary sense in which those terms are 
generally used, , i 

But in my opinion the section was intend- 
ed to have and has a wider application, 
and covers the circumstances disclosed in 
the present case. No other section of the 
Act was or is applicable, and no such 
division of the assessment was or is possible 
except under its provisions. The property 
was assessed as a whole in 1928, presunably 
prior to the defendant's first application. 
Under s. 131, such assessment remains in 
force for six years. During that period any 
change in the assessment must be made, if 
at allunder either s. 13l or s. 133 ors. 134 
or ss. 139 to 142 or ss. 145and 146. Of those, 
none but s, 133 can have any application, 
Section 135 refers only to buildings. More- 
over, the Executive Officer has discretionary 
power under this section. Sections 145 
and 146 apply only where the premises are 
structurally separate and independent: 
and/or entirely independent and capable 
of separate enjoyment. Itis clear, in my 
opinion, and it has not been disputed on 
behalf of the defendant, that if the division 
of assessment is made under the provisions 
of s. 133, cl. (i), the whcle of the premises so 
affected remain subject to the statutory 
charge. No separate numbers are assigned, 
and there remains only one assessment of the 
whole premises, though that assessment 18 
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apportioned among the share-holders or co- 
owners, according to the value of their 
respective shares. The result is that there 
must be judgment for the plaintiffs in terma 
of the prayer of the plaint with costs. The 
premises in suit are now numbered 122-A, 
B, O, D and E, Manicktolla Street. 


8. Suit decreed. 


NAGPUR HIGH COURT 
First Civil Appeal No. 39 of 1934 
December 21, 1936 
Strong, O, J.anp Nryoat, J. 

VASANT RAO—Puatntire—ApPPRLLANT 

versus 
BEHARILAL AND ANOTAER— 
DrvENDANTS—RESPON DENTS 

Hindu Law--Widow—Suit against, on promissory 
note—No issue or evidence aa to binding nature of 
debt raised—~Suit, if personal against her—EHaecu- 
tion of decree against her—Only widow's interest 
can be taken—Adoption by widow few days before 
judgment, if alters legal position—In execution, 
whole estate attached—Adopted son raising objection 
that decree being personal, only widow's interest 
could be attached—Objection dismissed and whole 
estate put to sale—T'o avoid sale, adopted son paying 
decretal amount—Amount so paid, if can be re- 
covered back, as paid under compulsion~Fact that 
he could have been made liable by suitable proceed- 
ings, if makes any difference—Contract Act (IK of 

72), 3. 72. 

The unsecured debt ofa Hindu widow incurred 
for legal necessity is binding on the estate. She 
not only has her widow's estate but for certain 
purposes represents the inheritance, Any action 
against her upon that debt may or may not be 
launched and pursued in a way which shows that 
she is being sued as representing the inheritance. 
Prima facte if she issued ona promissory bond 
and no prayer is to be found which shows that the 
widow is sued as representing the estate the case 
must be regarded as personal. The fact that the 
debt is of a kind that is binding on the estate 
makes no difference, The suit being personal, the 
decree must be personal and being personal only, 
the widow's property, including her widow's estate, 
can be proceeded against in execution. In deter- 
mining the nature of the suit, it is better to regard 
not the intention of the plaintiff but the object of 
the suit, that is: thematters which the Court is 
called upon to decide. If the binding nature of 
the debt is put in issue and evidence is tendered 
so that the Court could hold that the debt is bind- 
ing then the inference may be drawn that the 
suit is brought as a representative suit. If there 
is an allegation in the plaint which can be con- 
strued as raising the case of legal necessity, that 
is certainly not enough, if it appear that the 
plaintiff was proceeding under a misapprehension 
which, while entertained, would make a repre- 
sentative suit in appropriation, A mere allegation of 
a fact which shows that the loan was madefor a 
necessary purpose is not®nough to make the suit 
@ representative one. This legal position would 
not be altered if tho widow takes in adoption a son, 
a few days before the judgment. Ifa suit against 
her is Wrought as representing the estate, then the 
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estate being bound, the adopted son's interest 
would be bound, If on the other hand, the suit 
is personal and the adopted son is not a party, 
neither he nor his estate is bound [p. 105, col, 2.) 

[Case-law discussed.] 

In a guit against a Hindu widow on a promis- 
sory note executed by her, a personal decree was 
passed, in execution of which the decree-holder 
attached the estate, whereupon theowner of the 
estate raised an objection that since the decrees under 
execution was a personal decree against the widow, 
the decree-holder could not proceed against the 
whole of the estate. The objection was dismissed 
and the whole estate°was put to sale. Thereupon 
to avoid the sale, the owner paid the decretal 
amount: : 

Held, thatthe money could be recovered by the 
objector as paid under compulsion. The fact that the 
objector could have been made hakle for the amount 
paid, had suitable proceeding been taken, made no 
difference Kanhaya Lal v National Bank of 
India (21) and Dulichand v. Ramkishen Singh (22), 
followed. 


F. O. A. from the decree of the Court of the 
Second Sub-Judge, First Olass, Saugor, 
dated December 22, 1933, in Civil Suit No, L 
of 1933. 

Messrs. W. B. Pendharkar and R. R 
Dandige, for the Appellant. 

Mr. M. R. Bobde, for the Respondents. 

Judgment.—This appzal raises a point 
of some difficulty. The essential facts are 
simple. One Venkatrao had four sons. 
Tae eldest, Shanker Rao, d:ed separate 
from his brothers leaving two widows, 
one Shantabai and another (whose name 
does not matter) who had adaughter. At 
the time of his death there were surviving 
three separated brothers of whom the 
eldest was Bhargav Rio. Money being 
required for the marriage of the aforesaid 
daughter, shaotabai arranged a loan with 
a money-lender who took as personal security 
for that loan a promissory note mide by 
Bhargav Ranto which note Shantabai put 
her name. The loan not being re-paid, the 
lender sued on the note (O. S. No. 43 of 1929 
in the Oourt of the First Subordinate 
Judge, First Olass, Saugor). The case 
procesded ex parte against Shantabai. 
Baargav Rao (his name in that case is 
spelt Bhargasrao) merely claimei some 
small set-off and asked for time. The 
judgment ends: 

“It is accordingly ordered and decreed that the 
sum of Rs. 41,229-3-6 and proportionate costs of the 
suit be paid by the defendants to the plaintiff in six 
months and that interest be paid on Rs. 4,000 at 


6 per cent. per annum from the date of the suit to the 
date of payment.” 


hatqudgment was delivered on Novèmber 

9, 1929; a decrees was drawa up ia cone 

formity with that jadgment and execution 
proceeded. * ,* 

Prior to that judgment two events 

oceurred: (1): There, was an, attachmedt 

A , ` 


102 l 
effected of the widow's estate before judg- 


ment; (2) On October 23, 1929, Shantabai 
adopted Vasant Rao, minor son of Bhargav 


.Rao, to her deceased husband, Shanker 
Rao. 

In the execution proceedings Vasant 
Rao, as adopted son to Shanker Rao, 


objected to the taking in execution of 
the widow's estate being the 4 annaa share 
in a certain village. His case was that upon 
adoption the widow's estate terminated, 
that he thereupon became the owner, that 
the suit C. BS. No 48 of 1929 was against the 
widow personally, that the decree was a 
personal decree, that it could only be 
executed against the widow's property and 
that at all material times the widow's 
property did not include the said 4 annas 
Share her interest therein being a widow's 
estate, being divested by the adoption 
aforesaid. The objection was dismissed. 
“The order dismissing states that: ‘‘the only 
question is whether the debt had been incurr- 
ed by-Shantabai for performing the marriage 
of her step-daughter Pramila or not.” That 
question being resolved, it was regarded as 
necessarily following that “the objector 
who was adopted after the transaction 
cannot by any means avoid it.” The 
nature of the action was not apparently 
considered. 

Vasant Rao now brings this action 
under the powers conferred by O. XXI, 
r. 63. The result in the lower Court is 
that the suit is dismissed with costs. 


It is necessary to add a few further facts. 
The plaintiffs in O.S. No. 48 of 1929 on 
September 2, 1931, as decree-holders, had 
the case struck off as unsatisfied. That, it 
is said, resulted in the attachment which 
had been obtained very early in the litiga» 
tign as an attachment before judgment 
terminating. Thereupon on October 4, 
1931, another attachment was effected and 
theC Form was sent to the Collector for 
execution. Then there was the above- 
mentioned abortive objection. That having 
failed, the 4 annas share was advertised 
for sale in execution. To avoid that sale, 
the present plaintiff paid the decretal 
amount which then came to Rs. 5,454-10-0. 
He now claims that back as money paid 
under compulsion of law. 

An examination of the plaint in C. 5. No. 
48 of 1929 shows that it was in form an’action 
upon a promissory note. Two passages 
only need be quoted: . 

«i. The defendants took a loan of.R8. 4,000 from 
the plaintiffs on December 17, 1928, at Saugor for the 

“mayriage of Premabai (elsewhere referred to as 


e | . 
a, 


. 
a. 
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Pramila) the daughter (it should be step-daughter) 
of defendant No.2 (Shantabai) on the hand-note in 
suit, and agreed to re-pay the amount on demand...... 

7. The plaintiffs pray that a decree for 
Ra. 4,301-5-6 with costs of the suit be passed in 
plaintiff's favour against the defendants; and interest, 
EtG.. sesane A 


As above observed, an ordinary money 
decree was passed. 


No question was raised before us as to 
the binding nature of the debt. It was 
not disputed that the loan was fora step- - 
daughter's marriage and that such a loan 
would bind the estate. What is urged by 
the plaintiff-appellant is that the decree 
being a personal decree, al] that can be 
taken in execution is the property of the 
judgment-debtor and that this 4 annas 
share is not her property; that to reach 
the estate in which she had, when the 
debt was incurred, when the suit was 
launched, and when the attachment before 
judgment was effected, a widow's estate, 
it is necessary so to frame the suit against 
her as to evince an intention to bind 
the estate. Even this, it was urged, would 
not avail because, pending the suit, she 
was divested and the trans-vestitive act of 
adoption is not subject to the rules of lis 
pendens. 

On the other hand, no attempt was made 
before us to maintain the position that the 
plaintiff was a “constructive” party to 
©. 8. No. 48 of 1929 (see Issue No. 1). No 
attempt has been made before us to 
maintain that a payment made under 
protest is a voluntary payment. The 
respondents rely on the fact that when 
suing a widow in possession of a widow's 
estate there is, it is said, no way of sọ 
framing the action as to show an intention 
of binding the estate. She has, it is said, 
the estate, she makes it liable for neces- 
sary debts and a successful action against 
her, though the action be personal and 
the decree a money decree, enables the 
estate to be pursued. It is urged that 
the only way in which reversioners or 
others who obtain the estate, after the 
widow's estate has become divested by 
adoption or terminated by death, can 
challenge the right of such a decree-holder 
to take the estate in execution is by show- 
ing that the debt is not binding on the 
estate. [t is said if the debt is binding 
on the estate the estate can be taken; if. 
the debt is not binding the estate, as 
distinct from the wid®w's interest, cannot 
be taken. gih 

The matter is by no means easy owing 
to a decision of the Privy Council Which, 
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‘though extremely short, is binding upon 
us. Jn order to evaluate that decision, it 
is necessary to state the vital facts in that 
case as they appear in Dayamoyee Ray 
v. Lalit Mohan (1). The decision of the 
Judicial Committee is reported in Lalit 
Mohan Pal Roy v. Srimatt Dayamoyi Roy 
Chowdhurani (2). We have been at pains 
to condense. the facts, we believe accurately, 
as follows: 

A, a father, left M, an unmarried daughter, 
who, on. X's death succeeded to a Hindu 
woman's estate in the estate left by X. 
A left debts. In respect of one, R. K. N.sued 
and obtained a decree. To pay off that 
decree K, the guardian of M (who was a 
minor), borrowed on simple money bond. 
No charge on the estate was created. 
That bond was renewed by another simple 
‘money bond. That bond was sued on, K 
and M being defendants. An ex parte 
decree was obtained against M in terms 
similar to the one here passed, In execu- 
tion of that decree properties, part of the 
estate, were sold and purchased .by 
R. K.N. R.K.N.died leaving ason. M 
died. The reversioner of X’s estate sued 
the son of R. K. N. The point was: Did the 
sale in execution pass the whole estate or 
only Ms limited estate? A Bench of the 
aaa High Court observed as fol- 
OWS :— 

“It is possible that although no charge was 
created, the original debt having been for lawful 
purposes, the creditor might have recovered his 
debt from the estate left by Bharat, if he had 
chosen to do so, Butin order to make the estate 
liable he ought to have framed his suit in a proper 
manner. What he asked for was simply to havea 
personal decree against Monomohini and the guardian 
who was made the second defendant, The Court 
passed a decree against the minor alone. It does 
not appear anywhere that the minor was made a 


party tothe suit as representing her father's 
estate.” 


On appeal their Lordships of the Privy 
Oouncil upheld that decision in a judgment 
that can be quoted verbatim. It is as 
follows: : 

“Their Lordships are of opinion that the judg- 
ment of the High Court isright for reasons given by 
that Court and especially for the -reasons (stated in 
the above quotation). Their Lordships will only 
add to this that they have been very much struck 
by the different framing of the two suits, the suit 
against the father's estate in which the original 
debt was created, and the suit against Monomohini 
and her guardian,” 

Not unnaturally that decision, which is 
binding cn us, is strongly relied upon by 
the appellants. It iseaid on the other side 
GQ) AL R 1925 Cal. 40}; 82 Ind. Cas. 1001. 

(2) A IR 1997 P C 41; 105; Ind. Cas, 469; (1927) M 
W N 95: 52 ML J 426; 29 Bom. L R759; 95 L W 
709; 45 OL J 404 (P O). se, ol ee 
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that their Lordships could not have intended 
by that short judgment to work a revolu- 
tion in the law relating to execution In 
this country, and to show that it would work 
a revolution, we have been invited to 
consider the principles controlling this 
branch of law as developed in a long series 
of cases. 

We accordingly pass in review the cases: 
Veerabadra Aiyar v. Marudaga Nachkiar 
(3) considers what estate passes where, in 
execution of a simple money decree 
obtained against a widow, on a debt 
incurred for legal necessity, the subject- 
matter of the widow's estate is sold. Is the 
revisioner bound? It is to be under- 
stood that the question is posed assuming 
that the widow is not sued in her repre- 
sentative capacity. 

After an exhaustive consideration of the 
cages as they stood at that date (1910), the 
Bench of the Madras High Oourt at pp. 204, 
205* summarise the law. They point out 
when the sale would bind the estate. They 
observe at p. 205* as follows: 

“Tf the co-parceners or reversioners were not parties 
to the suit, and the.....widow was not sued as 
representing the estate, and the decree was not 
against the estate but a personal decree, and the 
co-parceners or reversioners were not joined in the 
execution proceedings, it would be open to them to 
contend that the judgment-debt was not such that 
their sharesor interests could be sold in execution 
thereof,” f 

As an example of a personal suit (where a 
mortgage suit could have been brought) 
resulting in a decree which their Lordships 
of the Privy Council had only bound the 
widows estate, see Nugenderchunder Ghose 
v. Kaminee Dossee (4) as an example of a 
suit against a widow as representing the 
estate of the last male-holder where their 
Lordships held the whole estate was bound; 
see General Manager of the Raj Durbhunga, 
v. Maharajah Coomar Ramaput Singh (5), 

Cases like KistoMoyee Dassee v. Prosunno 
Narain Chowdhry (6) turn on what was 
sold. On the other hand Suraj Bunst 
Koer v. Sheo Persad Singh (7) seems to 
turn on the nature of the debt, not the 
kind of decree. Conversely in Deendyal 
Lal v. Jugdeep Narain Singh (8) though 

(3) 34 M 188 at p. 196; 8 Ind. Oas. 1072; 21M L 


4 CAN MIA 241;8 WRIT, 2Suther. 77; 2 Sar. 


5 (P 0). 
net 14 1A605;17 W R459; 10 BL R294, 3 


Suther. 575; 3 Sar. 117 (P 0). 


6) 6 W R 303. 
(2 50148 61 A 88; 4 OL J 226; 4 Sar. 1 


re 3 O 19% 41 A247; 10 LR 49; 3 Suther. 


468; 3 Sar. 730 (P ©). 
*Pages of 34 M.—! Ed.] . ee 


. 


104 


the debt was for legal necessity, it was 
held- that, as the decree was against the 
father and the son was not made a party, 
the father’s interest alone could be sold 
in execution. Their Lordships relied on 
Nugenderchunder Ghose v. Kaminez Dossee 
one Batjun Doobey v. Brij Bhookun Lall 


- So far it appears (apart perhaps from 
Suraj Bansi Koer v. Sheo Persad Singh (7)] 
that the same principle is found underlying 
all the cases. We now turn to Jugul Kishore 
y. Jotendro Mchun Tagore (10). 

. There their -Lordships of the Judicial 
Committee obsérved that although a widow's 
. estate was for some purposes a limited 
estate; yet for other purposes she represent- 
ed the whole estate. But they resolve the 
question as to whether on the sale of the 
right; title and interest of the widow in 
execution of a decree obtained against 
the-whole estate, i. e. the inheritance in 
the. family estate as distinct from the 
widow's estate, passes, by considering the 
nature of: the suit brought against her. 
There it was urged, and so found, that 
the debt of the widow was not a mere 
personal debt but a debt incurred in 
protecting the interests of allthose who had 
any interest in the family estate, as well as 
her own right. It was (see page 988*) held 
that the suit was brought upon a cause of 
action not personal to her but upon one 
which affected the whole inheritance. The 
plaintiffs action was not to make the 
widow personally liable but to obtain posses- 
sion of the plaintiff's father’s share by 
inheritance in the ancestral property of 
which she had been deprived under colour 
of an alleged gift. A decree having been 
obtained in such a suit against the widow, 
their Lordships held that the estate sold 
in execution was the whole inheritance 
and not merely the widow's estate. 

Relying on this case and others referred 
to in Roy Radha Kissen v. Nauratan Lall 
(11) Mookerjee, J., laid down the test to 
be applied in order to determine the 
interest which passes on a sale in execution 
of a decree against a Hindu widow as 
follows: Is the suit one brought against 
the widow upon 4 cause of action personal 
to herself or upon a cause of action 
which affects the whole inheritance ? That 
observation was made in a case. which 


- (9) 1.0 133; 2 IA 275; 24W R 306; 3 Suther. 207; 
3 Bar. 541 (PO). i 
(10)-10 © 985; 11 I A 66;-4 Sar. 593 {P O). 
“(lly 6O L J 490 at p. 519. 
* > Page of 10 O.—[Hd.] - mt : 
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arose out of a morigage suit upon 4 
mortgage which was so worded as to be 
consistent. with either the view that the 
limited estate (a Hindu woman's estate) 
or the inheritance was charged. The Court 
applied (page 519*) as a test the nature 
of the debt; if the loan was for the 
protection of the estate then the mortgage, 
and following action thereon, the decree 
were construed as binding the estate. 

Ameer Ali, J., in Nagendrabala Dasee v. 
Panchanan Mourie (12) based his exception 
to the rule following his second proposi- 
tion upon the above case in Roy Radha 
Kissen v. Nauratan Lall (11) loc cit and 
upon two old cases Bistobehari Sahoy vV. 
Baijnuth Prasad (13) and Mohima Chunder. 
Roy Chowdhry v. Ram Kishore Acharjee 
Chowdhry (14). That observation is as 
follows: Proposition Il. Debt of a widow, 
Suit against a widow on her own debt, 
Rule: Estate not liable; Exception to Rule: 
Necessity. 

Bistobehari Sahoy v- Baijnath Prasad 
(13). was a case where what was sold was 
ihe right and interest of the widow following- 
upon a personal decree against her. It 
was held that if the suit debt was one 
incurred for necessity, the sale might pass - 
the entire estate. This case cannot, in 
our opinion, be reconciled with many” 
later cases and is in conflict with Lalit 
Mohan Pal Roy v. Dayamoyi “Roy 
Chowddurani (2), Mohima Chunder Roy 
Chowdhry v. Ram Kishore Acharjee 
Chowdhry (14) on this branch of the case 
follows Nugender Chunder Ghose v. Kaminee 
Dossee (4) where, as we have seen, 
the estate sold in execution of a decree 
obtained in a suit against a widow was 
held to be limited to the widow's estate. 
However in that case their Lordships: 
observed at p. 2671 : 

“They (the Board) leave unimpaired the general 
rule that in a suit brought by a third person, 
the object of which ia to recover, or to charge 
an estate of which a Hindu widow is the pro- 
prietress, she will...... represent and protect the 
estate, as well in respect of her own as of the 
reversionary interest.” , 

Apart from Dulhin Parbati Kuer v, 
Baijnath Prasad Narain Singh (5) Sethue 
rama Ayyar v. Varadaraja Ayyar (16), 

(12) 60 01236; 149 Ind. Cas, 1053; A IR 1934 
Oal. 162; 6 R O 689, 

OD UPB LW ii 28 W R174 

a i Pat. 518; 155 Ind. Cas. 213; A IR 1936 
Pat, 200, 16 PLT 713;7 PP 557. 


16) A I R 1932 Mad. 185; 136 Ind. Oas.. 773; 35 
n W253; (1931) M W N 1282; Ind. Rul. (1932) Mad. 309 


* Page of ô O LJ.—[Ed } 
t Page of lL MI A [Ed] 
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Lakshmana v. Chella Goundan (11) and 
Dhondu Yeshwant v. Mishrilal Surajmal 
(18) the above, together with the cases 
therein cited, appear to exhaust the case- 
law on the subject. As to Dulhin Parbati 
Kuer v. Baijnath Prasad Narain Singh 
(15) at p. 540* et seg. the observations 
there do not advance the matter beyond 
the rule laid down in Jugul Kishore’s 
case (10). So far as this present point 
isconcerned, Dhondu Yeshwant v. Mishrilal 
Surajmal (18) is concerned with the ques- 
tion as to in what circumstances a widow's 
contract binds the estate in the hands of 
a- reversioner and decides that such cir- 
cumstances are not limited to the case 
where the contract creates a charge but 
jiacludes cases where the contract debt is 
an unsecured debt incurred for legal neces- 
sity. There the widow incurred a debt 
for what was assumed to be necessity. 
She gave a promissory note to secure 
re-payment. She then died and the rever- 
sioner as sued, the purpose of the suit 
being to recover the amount from the 
estate of the widow's husband in the 
possession of the reversioner. The case is 
an imrortant one. It is the decision of a 
Tull Bench of the Bombay High Court. 
It decides that a widow’s unsecured debts, 
incurred for necessity, are binding on the 
estate, so that, if the widow dies, the 
person who as reversioner had come into 
the enjoyment of the estate may be sued 
thereon. That decision means that here 
the plaintiff could, had he known of this 
adoption, have joined the son; it suggests 
that the suit could have been framed 
against the widow in her representative 
capacity (see the quotation at pp, 332, 3237) 
as representing the husband who is deemed 
to live in her. It does not carry the 
matter further. 

Sethurama Ayyar v. Varadaraja Ayyar 
(16) is said to have explained Lalit Mohan 
Pal Roy v.Srimati Dayamoyi Roy Chow- 
dhurant (2). In that case it was held that 
where a suit is filed against a limited 
owner as a simple money claim, and no 
issue is raised whether the debt is binding 
on the estate, then the question whether a 
sale in executton will bind the reversioner 
will depend upon whether the suit can 
be regarded as a proceeding against the 


(17) AT R 1935 Mad. 145; 155 Ind. Cas. 574; 68 
yL J104; 41 L W 6l; (1935) MW N38;7R M 


590. . i 
(18) §0 B 311, 160 Ind. Oas 1046; A IR 1936 Bom. 
59; 38 iem. L R6; 8 R B290 (F B). 

-*Page of 14 Pat,—(Bd.] 
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estate; the plaintiff to establish that should 
make it clear that he asks for a decree 
against the whole interest. In order to 
construe it as a representative suit, some, 
indication, however slight, must be found to 
show that the creditor intended so to frame 
it; if the suit is in form only a simple 
money claim against the limited owner, 
then though the debt was incurred by 
reason of necessity, the reversionary interest 
is not bound. That is a Single Judge 
decision. In Lakshmana v, Muthu Chella 
Goundan (17) a Bench of the Madras High 
Court held that when a suit is instituted 
on & promissory note, itis prima facie a 
personal claim. 

We believe the above may be summarized 
as follows: 

The unsecured debt of a Hindu widow 
incurred for legal necessity is binding on 
tLe estate. She not only has her widow's 
estate, but for certain purposes, represents 
fhe inheritance, Any action against her upon 
that debt may cr may not be launched 
and pursued in a way which shows that 
she is being sued as representing the in- 
heritance. Prima facie if she is sued on 
her bond and no prayer is to be found 
which shows that the widow is sued as 
representing the estate, the case must be 
regarded as personal. The fact that the 
debt is of a kind that is binding on the 
estate, makes nodifference. The suit being 
personal, the decree must be personal, and 
being personal only, the widow's property, 
including her widow’s estate, can be proceed- 
ed against in execution. In determining 
the nature of the suit it is, we think, 
better to regard not the intention of the 
Plaintiff but (to use the Judicial Com- 
mittee’s phrase) the object of the suit, that 
is, the matters which the Court is called 
upon to decide. Ifthe binding nature of 
the debt is put in issue and evidence is 
tendered so that the Court could bold that 
the debt is binding then the inference 
may be drawn that the suit is brought as 
a representative suit, If there is, as here 
[and as in Sethurama Ayyar v. Varadaraja 
Ayyar (16)] an allegation in the plaint 
which can be construed as raising the 
case of legal necessity that is certainly not 
enough, if [as in Sethurama Ayyar v, 
Varadaraja Ayyar (16) and herejit appears 
that the plaintiff was proceeding .under a 
misapprehension which, while entertained, 
would make a representative suit in appro- 
priation. In Sethurama Ayyar v, Varadaraya 
Ayyar (16) the mistaken belief was that. 
the widow had an absolute estate. eIn this’ 
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case the plaintiff thought defendant No. 1 
was the reversioner so that defendant No. 1 
and defendant No. 2 between them had an 
absolute estate. Indeed a mere allegation 
Of a fact which shows that the loan was 
made for a necessary purpose, is not enough 
It is necessary to have an issue as to the 
binding character of the debt and to follow 
that up with proof. When, the issue as to 
the binding nature of the debt being taken, 
the Court can answer that issue in favour 
of the plaintiff. Here the promissory note 
was put in evidence and it states the 
purpose of the loan, viz., to pay for the 
marriege of Prema Bai. Upon that point 
of necessity, however, no issue was taken, 
and no adjudication made. The whole suit 
was fought as a personal action in debt. 
Against the widow it proceeded ex parte. 
The decree was a simple money decree. 
We cannot regard it as being different 
in kind from the decree in Lalit Mohan 
Pal Roy v. Srimati Mayamoyi Roy Chow- 
dhurani (2). The facts here are weaker 
than in that case. 

We arrive at this result with regret but 
we are of the opinion that any other con- 
clusion would be contrary to Lalit Mohan 
Pal Roy v. Srimati Dayamoyi Roy Chow- 
dhurani (2) a decision with is binding 
upon Us. 

“Does the fact that the adoption took 
place some few days before judgment was 
delivered make any difference ? The direct 
effect of that adoption is of course tc divest 
the widow of her estate, and consequently, 
to make the decree infructuous. - If it had 
been established that the adoption was a 
fraud, then other considerations would 
apply. In the absence of such proof, we 
find it difficult to see how the fact of this 
adoption makes any difference to the legal 
position. If the suit against the widow is 
brought against her in her representative 
capacity, then the estate being bound, the 
adopted son's interest would be bound: 
Ganpatrao v. Laxmibai (19) and Hari 
Saran Moitra v. Bhubaneswari Debi (20). 
On the other hand, if the suit is personal 
and he isnot a party, neither he nor his 
estate is bound. 

. The next point concerns the effect of the 
attachment before judgment and the later 
attachment. Here a few dates make for 
lucidity. The attachment before judgment 
was before October 23, 1929, on which 
date the boy was adopted. Judgment was 


a9) 15 N LR24; 43 Ind. Oas. 649, Ae R 1918 
Nag. 1. i 
- CD 16 40; 15 IA 195; 5 Sar. 198 (PO). 
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delivered on November 9, 1929. Decree is 
of the same date. The attachment before 
judgment was lifted on September 2, 1931,, . 
and a new attachment effected on October 
4, 1931. It is to that attachment that 
objection was taken and to avoid the sale 
in execution that the payment was made. 
In these circumstances, whether or not 
s- 64 would’ prevent the property passing 
from the adopting mother to the adopted 
son, a point on which we express no 
opinion, its effect was terminated when, 
on September 2, 1931, the attachment was 
lifted and with it the bar, if bar 
existed, preventing the divesting of the 
widow. 

Finally, the plaintiff having paid, is he 
entitled to recover the money back? On 
this branch of the case, we consider that 
the matter is covered by two rulings of 
the Judicial Committee, Kanhaya Lal v. 
National Bank of India (21) and Dulichand 
v. Ramkishen Singh (22). The fact that 
the person paying could have been made 
liable for the amount paid, had suitable pro- 
ceedings been taken, makes, in our opinion, 
no difference. He had to pay or lose the 
property. Had he lost the property and 
sued for a declaration that the property 
could not be taken in execution, he would 
have won and got back the property. 

It follows that the appeal succeeds, It 
is, however, an action completely lacking 
in merits. No interest is allowed and the 
decree will be for Rs. 5,454-10-0 with 
Rs. 100 costs only. 

D. Appeal allowed. 

(21) 40 O 598; 18 Ind. Oas. 949; 40 IA 56; 170 
W N 541; (1913) M WN 406; 13M L T 406; 11 A 
L J 413; 17 OL J 478; 15 Bom. LR 472; 184 P 
R 1913; 25M L J 104 (P O), 

(22)7 O 648; 8I A 93; 4 Sar, 245 (P O). 





CALCUTTA HIGH COURT 
Civil Suit No. 1729 of 1936 
February 8, 1938 
PANOKRIDGE, J. 
RAMNARAIN TRIVEDI—P tarnrigr 
versus 
SHIB KUMAR TEWARY AND ANOTHER 
— DEFENDANTS 
Copyright Act, 1911 (1 & 2 Geo. V, Ch. 46), a. 1— 
Traditional poems given literary form—Result is 
original literary work—Copyright—Passing of— 
Literary work—Bssentials tobe proved. i 
To give the traditional poems even the primitive 
literary form demands comsiderable powers of 
adaptation and polishing, and the result jg an 
original literary work within the meaning of s. 1 
of the Copyright Act. Walter y. Lane (1), applied. 
[p. 108, col. 1.] eof 
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Before a case of passing off can be proved, it 
must be shown that the public connect a particu- 
jar title with a particular work written by a par- 
ticular author. Again as to get-up,it must be 
shown that a particular style of printing or illus- 
tration indicates to the public that the work is of 
such a particular author. [p 109, col 2°] 

Messrs. Sudhis Roy and A. K. Hazra, for 
the Plaintiff. 

Messrs. Arun Sen and S. Mitra, 
Tewary. 

Nehal Chand Verma, Defendant No. 2 
in person. 


dudgment.—In this case the plaintiff 
claims to be tte owner of the copyright 
in “Sorothi Brijabher” a book in Hindi 
published by him in Calcutta in the year 
1931. The alleged author of the book 
is named Mahadeo Prosad Singh and a 
document (Ex. A) has been tendered, 
whereby Mahadeo on October 11, 1931, 
purports to sell to the plaintiff “all rights 
in respect of “Sorothi Brijabhar” in 16 
parts. The document states that the 
plaintiff “alone will have henceforth the 
right of printing and selling the same.” 
About the time of the assignment, the 
plaintiff made a declaration in respect 
of his ownership of the book under Act 
XXV of 1867 (Ez. ©), The plaintiff and 
Mahadeo have given evidence on this 
point, and I may say that in the light of 
that evidence, corroborated as it is by the 
documents, I have no doubt as to the 
genuineness of the assignment. The plaint- 
iff complains that his copyright in ‘“Sorothi 
Brijabhar” has been infringed by a book 
called '‘Sorothi Panwara,” This book was 
ostensibly published by defendant No. 1, 
Shib Kumar Tewari, in 1935, and the 
plaint states that defendant No.2 Nehal 
Chand Varma “is aiding and directing 
defendant No.1." The plaint contains an 
alternative claim for relief on the basis 
that the defendants have passed off 
“Sorothi Panwara” (to which I shall here- 
after refer as “Sorothi II"), as and for 
“Sorothi Brijabhar” (to which I shall here- 
after refer as “Sorothi I”), The allega- 
tion as to passing off is based on the 
similarity of title and get-up. Defecdant. 
No. 2 has not entered appearance or 
filed a written statement, though he has 
been present throughout and has mani- 
fested considerable interest in the pro- 
ceedings. He has also asked a few ques 
tions of one of the witnesses called by 
the plaintiff. . ° 

Deféndant No. 1 by his written state- 
ment denies the plaintiff's copyright, and 
on thf assumption that the plaintiff has 


for 
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the copyright, he denies that Sorothi II 
infringes it. Analogous defences are taken 
with regard to the charge of passing off. 
In arriving at a conclusion with regard , 
to the existence of copyright in Sorothi 

I, it is necessary to consider the nature 
and origin of the publication. Sorothi 
and Brijabhar are respectively the names 
of the heroine and hero of a legend or 
series of legends, well-known in various 
parts of India and specially in Western 
Behar. The plaintiff and his witnesses 
say that the legends have never been 
reduced to writing, or versified, but have 
been handed down in prose form from 
generation to generation, It is his case 
that in the verse form to which they are 
to be found in Sorothi I, they are the 
independent composition of Mahadeo. The 
defendants and their witnesses say that 
the verses in Sorothi I are not the plaintiff's 
composition, although it is admitted they 
have never been printed. The defendants’ 
case is that they are traditional songs, 
and that what Mahadeo has done is 
merely to copy them from the dictation of 
another person. 

Mahadeo has given evidence in support 
of the plaintiff. He says that he is a 
poet, although in the course of his life 
he has followed the diverse callings of a 
bill collecting sarkar, a sepoy in the 
Bengali regiment and an omnibus con- 
ductor. He says be has written and had 
published 200 books, of which he admits 
that a dozen are compilations of other 
Persons’ works. He was tested in crcss- 
examination and he certainly cannot be 
described as a man of a high standard 
of education, although he is by no means 
illiterate. Nonetheless he has, in my 
opinion, a considerable talent for rhyming 
and rough versification. He was called 
upon by the plaintiff's Oounsel to produce 
a verse on a subject named by Ovunsel 
on the other side. I suppsse the Muses 
have seldom been required to work at 
such short notice, but although the verse 
produced was rough and inelegant, it was 
very far, in my opinion, from being a 
ludicrous failure. Witnesses have been 
called on each side varying from Univer- 
sity graduates to Behari rikshaw coolies 
to deny or to affirm that, prior to the 
publication of Sorothi I, verses , setting 
out the legend of Sorothi and Brijabhar, 
were current in Behar. The most sub- 
stantial ‘points made by the defendant 
depend on suggested admissionsin Sorothi I 
It is pointed out that Mahadeo ds des-° 
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cribed as lehkar and it is said that the 
meaning of this term is not “author” but 
“geribe” or “copyist.” In my opinion the 
evidence shows that the word is ambiguous, 
that isto say, it may mean either “author” 
or “compiler,” though I doubt if it can 
be properly used of a scribe Certain 
passages in the body of the work are 
more important. At p. 208 (Translation 
No. 1311 B), there isa passage which does 
not appear to be of any value for the 
present purpose. A passage on p. 4 
(Translation No. 1311 A) is, however, signi- 


nt Itruns: 
pee Sorothi legend is sung by Ganga Sabu, who 
is an inhabitant of Ohapra. Imiron Sahu joins in 
chorus with him, and sings Sorothi in Ohapra (a 
pun). They have a shop at Manicktollah and deal 
jn rice and pulse. Mahadeo Singh writes the same 


having got it sung.” 

The defendant with considerable plausi- 
bility urges me to treat this as an admis- 
sion that Mahadeo does no more than 
transcribe the words as sung by Ganga. 
Mahadeo in crosseexamination says that 
the passage means that when he has 
written the poem he asks Ganga to 
sing it so that he may judge the effect. 
The defendant's construction of the 
passage is certainly more convincing than 
Mahadeo’s. Finally at p. 244 there is an 
invocation (No. 238-38) in the course of 

i é iter Says : 
ma See ar relict nor wisdom. After hear- 
ing the details, I have reduced the same into 
writing. Missing words supply and read. 

‘Why’ asks the defendant's Counsel 
“should there be any missing words ina 
poem composed during the last decade ? 
In my opinion the truth lies somewhere 
between Mahadeo’s story and the sugges- 
tion of the defendants. 


eI think there are poems current in which 
the main incidents of the legend are 
embodied and that Mahadeo has used these 
poems as the basis of the versified portion 
of Borothi I. At the same time I think 
that his work has been very much more 
than that of a transcriber. To give these 
traditional poems even the primitive 
literary form they now possess, demands 
considerable powers of adaptation and 
polishing, and I consider that the result 
is an original literary work within the 
meaning of s. 1 of the Oopyright Act, 
1911. Moreover, even if the suggestion*made 
by the defendant is correct that all that 
Mahadeo has done is to take down the 
words as sung by Ganga Saht, “Tam still 


‘disposed to hold that there is copyright 


in the result. In Walter v Lane (1), the 
House of Lords held that a person, who 
had taken down shorthand notes of ʻa 
Speech made by the Earl of Rosebery, 
and after transcribing them had published 
a verbatim report in a newspaper was 
entitled to ths copyright in the report; 
Walter v. Lane (1) was decided before the 
Act of 1911, but it appears to be generally 
held that it is still authoritative: See 
Copinger on Copyright, Edition 7, p. 45. 
I cannot see how a man who gets another 
to sing or recite traditional poems for the 
express purpose of recording the words 
can be in a worse position as regards 
the record than a stenographer, who takes 
down and transcribes the speech of a 
politician delivered at a publice meeting. 
In both cases there has been “a change of 
medium” to adopt the phraseology of the 
text book referred to. 

I may add that it is admitted that Sorothil 
contains directions indicating the Rag 
or musical form in which the various poems 
are,or should be sung and these directions 
cannot be regarded as merely the result 
of copying or transcribing. An important 
feature of Svrothi I and Sorothi II consists 
of ‘notes'—a somewhat inaccurate descrip- 
tion of a series of narrative passages in 
prose which serves to link together the 
various poems. The defence admits that 
there is a copyright in the notes in Sorothi I 
but denies infringement submitting that 
any similarities that there may be in 
Sorothi II are no more than are to be 
expected where independent writers are 
describing the same events. I will now 
consider Sorothi Il and I åm compelled to 
state that I think the history of the pro- 
duction cf the work given by defendant 
No 2 is highly suspicious. The author or ` 
compiler is said tobe a man named Rames- 
war Chobey. The defendant is unable to 
produce him, and does not know where he 
is. He says that Rameswar handed over the 
manuscript of Sorothi If to him for publi- 
cation, but did not ask for anything in the 
way of remuneration or royalty, saying it 
would be enough for him if the defendant 
published the book. The manuscript is not 
forthzoming, and ihe defendant's story is 
that it was destroyed with his authority after 
the book had been printed. In my opinion 
there are substantial grounds for accepting 
the plaintiff's suggestion, that Rameswar 
Obobey is a myth and that the true facts 
as to the production of Soruthi I have been 

(1) (1900) A O 539; 69 L J Oh. 699; 83 L T289; 49 
WR 95;16T LR 591. ë 
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withheld from the Court. I have had the 
advantage of a very careful examination on 
the part of the learned Counsel of the two 
books. Idonot think it necessary to go into 
the matter at great length. It will be 
enough if I say that I am satisfied that 
Sorothi IL reproduces a substantial part of 
Sorothi I in a material form. I do not think 
comparison of the following passages leaves 
any doubt as to tois: 

“Q) Translation No. 30-A, p 7, Sorothi I, with 
translation No. 31-A of 1937, p. 9, Sorothi II, 

(2) Translation 30—~37-D note of p. 10 with cor- 
responding note translation No. 31—37-B, p. 12, 
Borothi II. 

(3) Translation 30-D of 1937, Sorothi I, with 
translation 31-D of 1937, p. 27, Sorothi II (poems 


and notes). 
30-E of 1937, note p. 205, 


(4) Translation 
Sorothi I with translation 31-E of 1937, note 


p. 285, Sorothi II.” 

_ I might say here that in view of my 
ignorance of Hindi, I suggested to Counsel 
that the two Borothis might be sent for a 
report to a Oommissioner familiar with that 
language, but both sides found the sugges- 
tion unacceptable, and asked me to decide 
the case on the basis of the official trans- 
lations. Apart from the passages which I 
have held to be direct infringements of the 
Plaintiff's copyright, there are various facts 
which taken together make it abundantly 
clear that the case is one of deliberate 
Oopying. First there is the title. A preli- 
minary advertisement of Sorothi II appeared 
in a bcok published by defendant No. 2, 
but the forthcoming work was described as 
“Sorothi Brijabhar”, the title of the plaint- 

8 book, and not as “Sorothi Panwara,” 
the title under which it was eventually 
offered to the public. The plaintiff suggests 
that an eleventh hour alteration was made 
because the defendants were alarmed by 
injunctions issued against defendant No. 2 
in respect of other publications I think 
this very probable, because the alteration 
from Brijabhar to Panwara is only to be 
found on the cover of the book, the pages of 
Sorothi II being all headed “Sorothi 
Brijabhar.” Also it is not without signi- 
ficance that the same incident in the legend 
is the subject of the illustrations on the 
covers of both bcoks, and in these illus- 
trations the treatment of the incident is 
very much the same. 

Again there are 12 illustrations in Sorothi 
II of which seven depict incidents that are 
the subjects of illustrations in Sorothi [L 
The effect of these alleged coincidences is 
cumulative. Taken with the passages to 
whichel have referred in the poems and 
motes, and the absence of any reasonable 
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account of the genesis of Sorothi II, they 
leave no doubt in my mind that I have to 
deal with a case of systematic and deliberate 
piracy, in spite of the fact that Sorothi IT 
contains chapters and materials not to be 
found in Sorothi I. 

1 hold it proved that defendant No. 2 was 
a party to the infringement complained of ; 
indeed I am by no means certain that he 
was not the moving spirit in it. Be that as 
it may, it has been shown that he adver- 
tised Sorotbi II in his publications and 
placed the orders for the illustration blocks. 
He admittedly received nothing as remu- 
neration or commission, and I do not accept 
the evidence of defendant No. 1 that defen- 
dant Nu. 2acted aske did merely to oblige 
defendant No.1. Before considering the 
relief to which the plaintiff is entitled, I 
must briefly deal with his claim on the 
basis of passing off. In my opinion the 
cause of action on that basis has not been 
established. I will assume that the assign- 
ment by Mahadeo conferred on the plaintiff 
any rights to the title of the work and its 
get-up that Mahadeo might have. I think, 
howeyer, that before a case of passing off 
can be proved, it must be shown that the 
public connect the title ‘‘Sorothi Brijabhar” 
with a particular work written by Mahadeo. 
Again as to get-up, it must be shown that a 
particular style of printing or illustration 
indicates to the public that the work is 
Mahadeo’s. There is not a jot or tittle of 
evidence to show that either of these con- 
ditions is fulfilled and in these circumstances 
the question of passing off needs no 
further consideration. On the basis of 
infringement of copyright, the plaintiff is 
entitled to the following reliefs against both 
defendants: (1) The injunction asked for 
in para. (c) of the prayer to the plaint; (2) 
An order for delivering up in terms of 
para. (b); (3) An enquiry as to the damages 
sustained by the plaintiff by reason of the 
breach of copyright complained of; (4) The 
costs of the suit with interest at 6 per cent. 
per annum. The suit will appear for fur- 
ther directions when the enquiry which I 
have directed is completed. 

B. Order accordingly. 
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NAGPUR HIGH COURT 
Miscellaneous Appeal No. 311 

of 1936 
January 3, 1938 
POLLOCK, J. 

DEOSTHAN NARSINGJI MAHARAJ 
AND DHARMASHALA TAROUGH 1's 
SECRETARY Seth PRATAPCHAND 

NARAYANDAS AGARWALA— 
APPELLANT 
versus 
Me. V. D. BHAKE, Reoniver OF THB 
Estate or GOWARDHAN GANESHRAM 
or WARDHA AND ANOTHER—— RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 68, 4— 
Sale of property by Receiver under Court's instructions 
—Whether act of Receiver — 8.68, if applies—Ap- 
plication to set aside sale after 21 days after sale, if 
within time. 

Where the Receiver considers that certain property 
belonging to a deosthan of which the insolvent is the 
trustee should not be sold, and he merely invites 
bide under the instructions of the Court and refers 
these bida to the Court which accepts the highest bid, 
the sale, 4E a sale is held, is not the action of the 
Receiver and s. 680f the Provincial Idsolvency Act, 
would not apply. Anapplication toset aside such a 
sale does not therefore come under s, 68 but under 
8. 4 and is not barzed by time eventhough ıt is filed 
after 21 days after the date of thesale. Nathu Ram 
v. Madan Gopal (1), relied on, 

Section 68 is intended to provide an appeal to the 
Court against the acts of the Receiver and notan 
appeal to the Court against the acts of the Court done 
through the Receiver. 

Misc. A. from an order of the Oourt 
of the lst Additional District Judge, 
Wardha, dated Octeber 28, 1936, in 
Miscellaneous Civil Appeal No. 8 of 1936, 
confirming : the order of the Court of the 
Additional Sub-Judge, First Class, Wardha, 
at June 26, 1935, in Case. No. 74 of 
1931. 

Mr. M. Adhicari, for the Appellant. 

Mr. Abdul Razak, for the Respondents. 


-eOrder.—On a petition by one of his 
creditors Gowardhan was adjudged insol- 
vent on March 16, 1932. Mr. Bhake was 
appointed adinterim Receiver on January 
8, 1932, andon March z4, 1932, he was 
‘appointed Receiver on the same conditions 
as before. One of those conditions was: 

“The Receiver shall not dispose of any property 
or money coming into his hands without the 
express permission of the Court...No sale of im- 
movable property would be knocked down by the 
Receiver but he shall ascertain the highest bid 
on the spot and reserve final acceptance of the 
confirmation by this Court,” 

Certain property was sold by the Reteiver 
but his report of January 40, 1932, shows 
that he regarded some of the property 
in possession of the insolventa’ belong- 

-ing toadeosthan, of which the insolvent 
waha trustee, and not to the insolvent 
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himself. On April 24, 1933, the Insolvency 
Court ordered the Receiver to sell this 
property. On May 23, 1933, the Receiver 
held an auction, and on June 21, 1933, 
the Insolvency Court accepted the highest 
bid or, as it put it, confirmed the sale. 
Subsequently the Receiver recommended 
that this sale should be set aside because 
the land sold was malik makbuza land 
which ought to have been sold by the 
Collector. It has apparently not yet been 
decided whether this sale should be set 
aside, but the purchase money has been 
refunded. 

On January 4, 1934, the deosthan, which 
claims to be the owner of the property 
sold, applied to have the sale set aside. 
That application has been dismissed in, 
both the lower Courts on the ground 
that it fell within s. 68 of the Provincial 
Insolvency Act and ought to have been 
filed within 21 days of the sale by the 
Receiver. Now it may be that a Recaiver 
has a statutory authority under s. 59 of 
the Act to sell all or any part of the 
property of the insolvent, which in fact 
vests in the Receiver, and that the Court 
has no power to limit the Receivers 
authority to do such acts. On that point 
1 express no opinion. It is, however, 
clear from the facts stated above that 
the Receiver considered that the property 
should not be sold, and that he merely 
invited bids under the instructions of the 
Court and referred these bids to the 
Court which accepted the highest bid. In 
such circumstances it seems to me that 
the sale, if a sale has been held, was 
not the action of the Receiver and that 
8, 68 of the Act would not apply. Tue 
facts in Nathu Ram v. Madan Gopal (1) 
were very similar and there the Court 


remarked: 

“The actual attachment was a mere ministerial 
act done in pursuance of the order of the Court, 
The objector was not challenging the act of the 
Receiver, who had no voice inthe matter, but the 
order of attachment passed by the Ovurt ex parte, 
It seems to us that it was not an act or decision 
of the Receiver within the meaning of s. 68. On 
the other hand,it was a claim put forward by a 
stranger to the insolvency proceedings setting up 
his own independent title and it fell within the 
scope of 8. 4, Provincial Insolvency Act.” i 

Section 68 is intended, ın my opinion, 
to provide an appeal tothe Court against 
the actis of ihe Receiver and not an 
appeal to the Court against the acts of 
the Court done through the Receiver. I, 


therefore, hold that s. 68 does not ‘apply 


(1) AIR 1932 All, 408; 136 Ind, Cas, 791; (4932) A 
LJ 391; Ind, Rul, (1932) All, 242, eae 


+ 


1938 


and that the application falls under s. 4. 
It follows, therefore, that the application is 
not barred by limitation. 

The appeal is accordingly allowed and 
the case is remanded to the trial Court 
for a decision on the merits. Tne costs 
will abide the event. Counsel’s fee Rs. 25. 


D. Case remanded. 


CALCUTTA HIGH COURT 
Petition in re: Small Cause Court Suit 
No. 10300 of 1930 
January 18, 1933 
Lorr-Wiu.iamg, J. 
MOHAMMAD YUSUF—PLAINTIFE 

versus 
ABDUL MAJID—Dargnpant 

Civil Procedure Code (Act V of 1908), s. 115— 
Applicability of,to suits and proceedings in Presi- 
dency Small Cause Court, 

The High Court's revisional powers over decrees 
and orders of the Presidency Small Oause Court 
are sanctioned by s. 6, Presidency Small Oause 
Courts Act; for these powers, a Presidency Small 
Cause Court is placed in the same position as & 
Court subject to the High Oourt'’s appellate 
diction, section 115, Uivil Procedure Uode, there- 
fore, applies to suits and proceedings in the Presi- 
dency Small Cause Oourt, Shew Prosad Bunsidhur 
v. Ramchunder Haribux (1), followed, 


Mr. S. N. Rudra, for the Plaintiff. 

Mr, N. C. Chatterjee, for the Defendant. 

Order.—This isa petition under the pro- 
visions of s. 115, Oivil Procedure Code, in 
respect of a decree of the t residency Small 
Oause Courts, the main ground being that 
the Oourt has erred in law.. I gave oral 
judgment on April 29, 1937, but subsequent- 
ly recalled that judgment and heard further 
arguments on points of law. A prelimi- 
nary point was raised that s. 115 does not 
apply to the Presidency Small Cause Courts. 
Section &, Civil Procedure Code, provides 
inter alia that save as provided in certain 
Secliuns, and by the Presidency Small 
Cause Courts Act, the provisions in the body 
of the Code shall not extend to any suit or 
proceeding in the Court of Small Uauses in 
VUalcutta, provided that the High Court, sub- 
ject to certain conditions, may extend any 
of such provisions to tne Small Cause 
Qourt. Secticn 115 is not included in those 
sections, and its provisions have not been 
so extended. Section 6, Presidency Small 
Cause Courts Act, provides as follows : 

“The Small Cause Uourt shall be deemed to be a 
Court subject to the syperintendence of the High 
Court of Judicature at Jfoit-William, Madras or 
Bombay, as the case may be, within the meaning 
of the Letters Patent, respectively, dated December zo, 
1865, fr such High Courts, and within the meaning 
of the Oode of Civil Procedure and tobea Court 
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subordinate to the High Oourt within the meaning 
of s. 6, Legal Practitioners Act, 1879, and the High 
Oourt shall have in respect of the Small Oause 
Court the same powers ag it has under the 24th 
and z5th of Victoria, Obap. 104, 8. 15, in respect’ 
of Courts subject to its appellate jurisdiction,” 
The 24th and z5th of Victoria, Chap. 104, 
s. 15, provided that eacn of the Hign 
Courts should have superintendence over 
all Couris which might be subject to its 
appellate jurisdiction and should have cer- 
tain administrative powers therein speci- 
fied. This section was replaced bys. 10/, 
Government of India (Consolidating) Act ot 
1915. Both these sections were interpreted 
as giving powers of judicial superintendence 
as well as of administrative superinten- 
dence to High Oourts, and cl. 15, Letters 
Patent of toe Calcutta Higa Cours (1865), 
which provides for certain appeals, ex- 
pressly excludes therefrom orders made in 
the exercise of revisional jurisdiction and 
sentence or orders passed or made in the 
exercise of the power of superintendence 
under the provisions of s. 107, Government 
of India Act, orin the exercise of criminal 
jurisdiction. Section 107, however, has been 
re-placed by s. 224, Government of India 
Act (1935), the provisions of which are des- 
cribed in the marginal note as having refer- 
ence to “administrative functions of High 
Oourt.” Tne result, if the marginal note 
is to be read as part of the section is that. 
the powers of judicial superintendence of 
High Courts can no longer ‘be said to be 
derived from these Acts or sections. 4 
The Legal Practitioners Act is irrelevant 
so far as the point in issue is concerned. 
There remains, therefore, to be considered 
the effect of the references in s. 6, Presi- 
dency Smail Oause Courts Act, to the Letters 
Patentand the OUivil Procedure Oode. ‘Tne 
only mention of “superintendence” in the 
Gode is in s. 122, and this merely refers to 
Civil Courts subject to superintendence and 
confers no power of judicial superinten- 
dence. Section i115 deals only with revi- 
sion, which is nos tue same thing as super- 
intendence.” We are left, therefore, with 
the Letters Patent, and though they contain 
several references to Courts "subject to its 
superintendence,’ suca as ia ‘cls. 13 and 
16, they do not deline or describes such 
Courts, nor do they confer upon tue High 
Oourt any such powers of judicial superin- 
tendehce. The reason for this omission 
will be found discussed in cl. 4 of the Des- 
paich from the Ry. Hon'ble Sir Cnarles 
Wood, Neafetary of state for India, to 
His Kxcellency the Kt. Hon'ble the 
Governor-General of India in Uouncil (Pudi 
. e 
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cial), No. 24 dated India Office, London, 
May#14, 1862. This Despatch is reproduce- 
ed in Mulla’s Civil Procedure Oode, Edn. 10, 
„at pp. 1322 to 1330, namely, that it was 
unnecessary because all hitherto existing 
powers of the Supreme Court and the Court 
of Sudder Diwany Adawlut, except so far 
as otherwise directed by the Charter, were 
vested in the High Court by s. 9 of the 
94th and 25th of Victoria, Chap. 104. 
Clause 4 reads as follows : 

“It abolishes, in the first place (as soon as the 
cherter shall issue), the Supreme Court and the 
Court of Badder Dewany Adawlut. It vests in the 
High Court (by the last provision of s. 9)the powers 
and authorities of those Courts respectively except 
zo far asthe Crown may by suchcharter otherwise 
direct. And (by the first part of the same section) 
it invests the High Court with such Oivil, Orimi- 
nal, Admiralty, Vice-Admiralty, Testamentary, Intes- 
tate and Matrimonial Jurisdiction, and all such 
powers and authority in.relation to the administration 
of justice in the Presidency, as the same charter may 
confer, With respect, therefore, to the fusion of the Sup- 
reme and Sudder Courts, it appears obvious that the 
` Act itself speaks and that to assume and effect the 
same purpose by affirmative declaration in the charter 
would be superflous. It has been consequently deem- 
ed unnecessary that the charter should exhibit on 
the face of it anexplicit statement of the powers 
and jurisdiction to be possessed by the new QOourt 
in consequence of the fusion as would have been 
the proper course ifthese powers and jurisdiction 
had been entirely new. Recourse has been had in 
some places in lieu of such explicit statement to 
reference to statutory provisions, and in others, to 
the charter of the Supreme Court when the object 
of clearness appeared to require it. But wherever 
the charter does not otherwise specify, the High 
Court will use powers and administer the jurispru- 


Py 


dence appertaining to those Courts respectively to 
whose authority it now succeeds.” 

The High Court undoubtedly has such 
powers, because its Justices have such juris- 
diction and authority as our “Justices of 
our Court of King’s Bench have or may 
lawfully exercise within that part of Great 
Britain called England, by the common 
Jaw thereof.” These powers were conferred 
on the Supreme Court by cl. 4 of the Chap- 
ter of 1773 and have been preserved and 
handed down to this High Court by reason 
of the provisions of s. 9 of the 24th and 25th 
of Victoria, Ohap. 104, s. 106 (1), Goveru- 
ment of India (Consolidating) Act, 1915, 
and s. 223, Government of India Act, 1935. 
Inter alia, these. powers include the power 
to issue the prerogative writs of certiorari 
and prohibition. There can be no doubt 
that both the Supreme Oourt and the High 
Court have always exercised powers of 
superintendence over the Presidency Small 
Cause Court, and that it and its predecessor, 
the Court of Requests, have always been 
subordinate to and subject to the superin- 
‘tendenee of the Supreme Court and the 

| | . 
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High Oourt. But these powers are not 
derived from any of the sources mentioned 
in s. 6, Presidency Small Cause Courts Act, - 
and apartfrom that section, itis doubtful 
whether the High Court was intended to 
have any power of judicial superintendence 
over the Presidency Small Cause Court. 
Upon this point, reference may be made 
tocl. 19 of the Despatch to which 1 have 
already referred. It reads as follows : 

“It bas been suggested that the Small Oause Court 
should be placed on the same, footing ag a Zillah 
Court in its subjection to the High Court as a Court 
of Appeal and general superintendence. But 1 do 
not consider that it was the purpose of the Act of 
Parliament of last Session that the Crown, in fram- 
ing a charter under it for the High Oourt, should 
interfere with the present position and jurisdiction 
of other and independent Oourts. This subject, if 
desirable, is properly to be attained by legislation. 
Should you be of opinion that the Small Cause Court 
ought to be placed in the same relation tothe High 
Court as any other Court subject to its appellate 
jurisdiction and general control, the measure can bé 
carried into effect by an Act of the Governor-General 
in Council” f 

The Secretary of State seems to have 
overlooked the effect of the provisious of 
s. 9 of the 2tth and 25th of Victoria, 
Chap. 104, or to have been unaware of the 
exercise by the Supreme Court of p.wers 
of judicial superintendence over the Presi- 
dency Small Oause Court, The result is that 
in my opinion the provisions of s. 115, 
Civil Procedure Code, do not apply to suits 
or proceedings in the Presidency ‘Small 
Oause Court, though similar relief may 
always be granted by the High. Court -by 
means of prerogative writs - However, I 
find thatin Shew Prosad Bunshidhur v: 
Ramchunder Haribux (1), at pp. 333 and: 
338*, it was decided by Jenkins, C. J. and 
Woodroffe, J., sitting in appeal from origi~ 
nal civil, that : noo 

“The High Oourt’s revisional powers over decrees’ 
and orders of the Presidency Small Qause Court, 
are sanctioned by s.6, Presidency Small Oause Courts 
Act; forthese powers a Presidency Small Cduse 
Court is placed inthe same position as a Court sub- 
ject to the High Court'sjurisdiction ” 
and the learned Ohief Justice continued as 
follows: F 

"I think the fair reading of the Charter Act, the 
Letters Patent, and the Presidency Small (ange Courts 
Act, leads tothe result that the High Court has @ 
Tight to interfere by way of revision.” 

The learned Chief Justice was referring 
to the powers of revision given to the 
Court under s.115 of ‘the Civil Procedure 
Code. This decisionis binding upon - me, 
and until, if ever, which is unlikely, the 
matter is taken to the Privy Council; it must 
be held that 6/*115," applies to suits and 

(1) 41 O 393; 23 Ind. Cas. 977; A I R 1914 Cal, 383, 

*Page of 41 C.—[#d.] Seales 
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‘Proceedings in the Presidency Small Oause 
Oourt. Upon the merits [have already inti- 
mated thatin my opinion the grounds set 
out in the petition do not fall within the 
provisions of s. 115, for the reasons given 
in the report to which I have referred, and 
in other decisions of this and other Courts 
in India and of the Privy Council, some 
of which are referred to in that report. 
Therefore the petition must be dismissed 
with costs. 

8. Petition dismissed. 


_ RANGOON HIGH COURT 
Oriminal Appeals Nos. 1041 and 1064 
of 1937 
October 12, 1937 
Maoxnzy, J. 

MAUNG BA THWIN AND ANOTHER 
— APPZLLANTS 
versus 
Tus KING— Opposite Party 

Penal Code (Act XLV of 1860), s. 420—Charge of 
dishorestly running a lottery—Essentials to be 
proved—Organizers of certain loan company charg- 

and convicted under s. 420, for dishonestiy 
running lottery —Rvidence showing that people pur- 
chased tickets with knowledge that they were tak- 
ing part in lottery and application for loan was 
mere camouflage—Conviction held was unsustain- 
able. 

Before a charge under s. 420, Pena! Code, of dis- 

honestly running a lottery could be established 
-against the organizers of a company, it would have 
to be shown definitely that the company disnonest- 
ly failed to pay the amounts to the persons shown 
in the list. It would, moreover, have to be shown 
that the persons who purchased the tickets pur- 
chased them under the influence of the apparent 
guarantees of good faith held cut by these lists in 
regard to the higher “ prizes.” 

A certain loan company offered to give loans to 
persons for which the persons had to apply on 
special forms or tickets for which they had to pay 
two annas, The company gave no guarantee of 

, granting loans, It published from time to time 
‘lists of persons to whom loans were granted. 
‘The evidence showed that the persons purchased the 
‘tickets with a knowledge that they were taking 

rt in the lottery and that the business of apply- 
ing for loans, ete, was understood by them as a 
mere camouflage. The organizers of the company 
were charged and convicted under s. 420, Penal 
Oode, for dishonestly running a lottery : 

Held, that under the circumstances of the case, the 
conviction was unsustainable. 

Or. As. from the order of the Fourth 
Additional Magistrate, Rangoon, dated 
August 9, 1937. 

Messrs. Kyaw Zan and Hunoose, for the 
Appellants. 


dJudgment—The appellant Maung Ba 
Thwin was the organizer of a company 
calling itself the Wuntha Kalyana Loan 
Company. During the latter half of 1935 
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the office of the company was at Nyaung- 
lebin and_during the early part of 1936 
it was at Rangoon. The appellant Lat Pan 
was in close association with Ba Thwin. 
Both the appellants have been convicted 
under s, 420, Indian Penal Oode. The 
charge against them is that during the 
period between August 1935 and February 
1936, at Rangoon, they cheated the general 
public of Burma including persons like 
Maung Thaw, Maung Thein Aung, Maung 
Han Tin, Maung Po Thein, U Pwa Gyi, 
Maung Po Yin, Maung Tin and others 
mentioned in the Ex.O series of lists by 
dishonestly inducing them by sale of 
tickets like Ex. T to deliver money to 
them through their agents at two annas 
per ticket and which money was the 
property of the persons to whom such 
tickets were sold. It may be said at once 
that this charge does not satisfactorily 
set out by what means the appellants 
are supposed to have cheated the general 
public, and the appellants must have been 
gravely prejudiced in their defence by this 
failure. The prosecution set out to prove 
that the appellants caused a large number 
of books of tickets to be printed ; each ticket 
bore a distinct numberand contained words 
to this effect : 

“I agree to abide by the rules of the Wuntha 
Kalyana Company of Nyaunglebin and hereby apply 
for any loan that the said company may deem fit to 
grant to me,” 

These tickets were sold for two aunas 
each. The professed object of the company 
was to grant loans at a low rate of interest. 
Persons purchasing these tickets were con- 
sidered, to have applied for loans and the 
company reserved the right to grant loans 
of such amount as it thought fit to such 
persons as it thougat fit. The purchasers of 
tae tickets did not specify any particulars 
amount of loan waich they required and 
they evidently purchased tickets whether 
they required loans or not. From time to 
time, lisis were published showing tne 
persons to whom loans were granted. 
There would bed or4 loans of Rs. 1,450 
to say, Rs. 150 and smaller loans of Rs, 30 
and Rs. 25. The persons who drew these 
loans had to sign promissory notes for the 
amount. fividence was led to show that 
although the persons who were shown in 
the list, as having been granted small 
loans do appear to have received these 
loans, several persons mentioned in the 
list as having received larger amounts did 
not receive the amounts specified but only 
smaller amounts such as Ks, 90 or Rs, 40 


“if they did not get a loan. 


114 


although they signed promissory notes for 
the larger amounts. They say that when 
they signed these promissory notes they 
were blank. There is some difficulty in 
deciding whether these witnesses can be 
believed. It does not seem very likely that 
they would have signed promissory notes in 
blank in sucha manner, and if they knew 
that their names appeared in the list as 
entitled to loans of the larger amount, it is 
not in all cases apparent why they should 
have been content with taking so much 
smaller amounts. On the other hand 
for the defence it has been shown 
that some persons did receive the larger 
amounts shown in the list against their 
names. 

Of course in a case like the present 
where these tickets were sold all over 
Burma, itis not at all surprising that even 
with the best of intentions the organizers 
of the company were unable to trace all 
the persons who had bought the “winning” 
tickets, and it is not surprising tkat the 
Criminal Investigation Department also 
has not been successful in tracing all 
these persons. It is very difficult to see 
in what way the Magistrate thought the 
appellants could be said to have cheated 
the general public of Burma. Ostensibly 
they offered to give loans to persons who 
applied for them on special forms for which 
they had to pay two annas. There was no 
guarantee to grant loans and presumably 
persons who did not want loans would not 
buy the tickets, Those who did want loans 
and bought the tickets could not complain 
However, it is 
quite obvious from the mouths of the wit- 
nesses themselves that when they bought 
these tickets, they understood that they 
were taking part in a lottery. This 


* business of applying for loans and of sign- 


ing promissory notes and so forth was 
understood by them to be a mere camouflage. 


“ Indeed no intelligent person could possibly 


have supposed that the business was what 
it professed to be. That being so, it is 
hard to see howthe appellants can be said 
to have dishonestly induced the witnesses 
icpurchase tickets at two annas each, The 
persons who purchased these tickets knew 
quite well that in all probability they 
would get nothing at allfor their two annas 
butthey were prepared to take the risk in 
the hope of making greater gain. It 
might be argued that if in fact the appel- 
lants failed to pay out the amounts set out 
in their lists, but published these lists 


“58 “an inducement to people to buy the 
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tickets, they deceived the purchasers of 
tickets, who might not have bought the 
tickets if they had known that the “lottery” 
was not being run in a straightforward 
manner. 

This, however, is not the offence with which 
the appellants have been charged. More- 
over, before such a charge could be 
established, it would further have to be 
shown definitely that the company dis- 
honestly failed to pay the amounts to the 
persons shown in the list. It would, more- 
over, have to be shown that the persons 
who purchased the tickets purchased 
them under the influence of the apparent 
guarantee of good faith held out by these 
lists in regard to the higher “prizes”. 
Whether this can be doneor not is not at 
all clear in the evidence. In effect the 


-appellants have been convicted for not 


runnivg a lottery in an honest manner. 
Such a charge as that would in any case 
be extremely difficult, if nct impossible, 
to establish, and I would have thought 
that it would have been hetter for “the 
prosecution to have been content ‘with 
establishing an offence punishable under 
s. 294-A, Penal Code. However, the Court 
cannot take cognizance of such an offence 
save on ccmplaint made by order of, or 
under authority from, the Governor or some 
officer empowered by the Governor in 
this behalf: s 196, Criminal Procedure 
Code. In these circumstances it appears to 
me that the convictions of the appellants 
are clearly unsustainable. Theit appeals 
are allowed, the finding and sentences 
passed upon them are set aside, the fines» 
paid by them shall be refunded and they 
shall be set at liberty. I refrain from pass- 
ing an order of acquittal as I am of the 
opinion that further investigation should 
indicate that the appellants have committed 
possibly an offence punishable under s. 420, 
Penal Code, such as I have indicated inmy 
judgment, or more probably an offence 
punishable under s, 294-A, Penal Code. 
1 think it is desirable that if the authorities 
concerned find that such offences can bes 
established, the appellants should again be 
prosecuted. | 
8. Appeals allowed. 
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Criminal Appeal No. 682 of 1937 ` 
È March 29, 1938 


Burn AND Sropart, JJ. i 
PUBLIO PROSECUTOR—APPELLAN 
, versus 
RAJU NAICKEN—RESPONDENT 
Penal Code (4ct XLV of 1860), s. 302—Accused 
making confesaion and producing jewels removed by 
him from corpse, within short time after murder— 
Confession subsequently retracted but sufficiently cor- 
roborated by evidence—Acquittai by Sessions Judge on 
ground of discrepancies in evidence—Acquittal held 
was miscarriage of justice, 
accused was charged with a murder of a young 
woman. Within a short time after the murder, the 
accused confessed to the murder and said that he 
had taken the jewels from her corpse and concealed 
them in the cattle shed. He went to the cattle shed 
and produced them. The confession was subsequent- 
ly retracted’but it was sufficiently corroborated by 
other evidence. The Sessions Judge acquitted the 
accused on the ground of certain discrepancies in the 
evidence: 
Held, that the acquittal of the accused was a clear 
miscarriage of justice, The evidence proved beyond 
the possibility of any reasonable doubt that he was 


guilty of the murder, 
Or, A. against the acquittal by the 
Sessions Judge, North Arcot Division, 


Vellore, in Session Case No. 30 of 1937. 
Appellant in person. 
Mr. G. Chandrasekhara Sasiry for Mr. 
a A Subramania Iyer, for tke Respon- 
ent, 


„Burn, J.—This an appeal by the Pro- 
vincial Government from the judgment of 
the learced Sessions Judge cf North Arcot 
in 8, C. No 30 of 1937. The respondent 
Raju Naicken was charged with.the murder 
of a woman named Angammal, said to have 
been committed by him on the afternoon 
‘of March 27, 1937. The learned Sessions 
Judge agreeing with the assessors, found 
the respondent not guilty and acquitted 
him, Angammal was a young woman scme- 
what distantly related to the respondent. 
They were said to be on terms of illicit 
Intimecy and they lived close together. On 
the afternoon of March 27, 1927, Angam- 
‘mal left home and failed to return in the 
evening. A search was made and about 8 
P. M. her brother P. W. No.3 and cthers found 
a dead body in a well belonging to oue 
Kanda Goundan about half a mile away 
from her home.’ A report was made to the 
Village Munsif, and in that it was men- 
tioned that the respondent was suspected. 
It so happened that about 11 o'clock that 


night, the Sub-Inspector P. W. No. 14 hap-. 


pened to pass by the well and hearing 2 

sound of lamentation? he stopped to enquire 

what itewas, He found the corpse of Angam- 

mal in the well with a rope of cocoanut 
n 
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fibre tied round the neck. He says that he 
questioned P. W. No.3 and Angammal’s 
mother P. W. No. 6 and both of them told 
him that they suspected Raju Naicken. 
An inquest was held the next morning 
and after that inquest was over, the Police 
went to the house of the accused and 
searched it but nothing was found in the 
house. The respondent was questioned 
after the search and the prosecution case 
is that he then confessed to the murder 
of Angammal and said that he had taken the 
jewels from her corpse and concealed them 
im his cattle shed in a chatty. He went tothe 
cattle shed and produced anearthern chatty 
in which were seven pieces of jewellery M. 
Os. 3, 3-a, 4, 4-a, 5, 6 and 6-a. Of these 
M. O. 5 is described as a “High Oourt 
screw” and the corresponding jewel M. O. 
5a was found on the corpse. It is a kind 
of stud, inserted into the ear and fastened 
with a screw. The respondent was sent to 
the Magistrate at onceon March 28, and 
on April 13, he made a confession, Ex. F 
before the Taluk Magistrate, P. W. No. 11. 

- There is some evidence that the respon- 
dent had been seənin the company of the 
deceased woman on the afternoon of March 
27, 1937. The learned Sessions Judge 
found this evidence unsatisfactory and in 
many respectsit is ucsatisfactory. It is not 
fit to be relied upon. The more important 
evidence is that which deals with the pro- 
duction of the dead woman's jewels and 
the confession made by the respondent 
before the Taluk Magistrate. The discovery 
of the jewels was spoken to by four wit- 
nesses of whorn-two, P. Ws. Nos. 14 and 15, 
are Police Officers; P. W. No, 13 is the 
Village Munsif and P. W. No. 10 a disinter- 
ested witness living in the village. All 
these witnesses say that the respondent 
when questioned admitted that he had killed 
Angammal and said that he would producé 
her jewels. A mahazar Ex. O was prepared 
which was signed by P. Ws. Nos. 10 and 
13 and by two other witnesses, who have 
not been examined. The learned Sessions 
Judge has discarded the evidence regarding 
the recovery of the jewels. He points out 
that the statements in Ex.C attributed to 
the respondent did not agree entirely with 
his statements in his confession Ex. F before 
the Taluk Magistrate. They are also incon-- 
sistent with the statements which he is 
said to have made to the Inspeotor of 
Police, P. W. No. 15, and which were record- 
ed by the Inspector in the case diary, Court 
Ex. I. We dp not think that these discre- 
pancies are sufficient reasons for rejecting | 


. 
e . 
$ e 


116 
the evidence regarding the recovery of the 
jewels. The discrepancies are in the narra- 
tion by the respondent of what happened 
. before he murdered Angammal. In Ex. O, 
be said that he had solicited the woman 
for sexual intercourse and that as she did 
not consent, he tied the rope of fibre round 
her neck. In his confession Ex. F, he does 
not say that he solicited the woman for 
sexual intercourse but that he reproached 
her for taking up with an oilmonger 
named Balasundara Chetti. To the Inspec- 
tor of Police, in Court Ex, I, the respondent 
seems to have said thathe had an accom- 
plice in the murder of the woman. The 
accomplice was his friend Vettakra Vellai 
who had come to the scene of murder by 
previous arrangement with the respondent. 
The respondent told the Inspector that 
. this shikari pushed the woman flat on the 
ground ina pit near the welland that he 
(the respondent) then had intercourse with 
her and that it was to prevent her from 
shouting that he and the shikari tied the 
coir rope round her neck. These discre- 
pancies are found in the dccuments but it 
is to be noticed that they are discrepancies 
created by the respondent himself—not 
discrepancies created by the prosecution 
witnesses. We cannot think that these are 
grounds for rejecting the evidence of the 
Police Officers and of P. Ws. Nos, 10 and 13 
which shows that the respondent said he 
had hidden the jewels, knew where they 
were to be found, and produced them 
within 24 hours after the woman was 
murdered. f 

If the evidence regarding the production 
of the jawels is accepted, as we think it 
must be, the confsssion Ex. F must also 
be accepted. The Taluk Magistrate P. W. 
No. 11 stated that he took the necessary 
precautions to ensure that the respondent 
would not make a confession, unless, he 
wanted voluntarily to do so. The Taluk 
Magistrate thought that he was speaking 
voluntarily and we are satisfied that he was. 
In the Committing Magistrate's Court and in 
the Sessions Court, the respondent alleged 
when questioned that he had been induced 
to make this ccnfession by a promise that he 
would be let off on the occasion of the 
. King’s Coronation. It is, however, noticeable 
that neither of the Police Officers was 
asked, any question regarding this alleged 
inducement. The confession though re- 
tracted in sufficiently corroborated by the 
production of the jewels and,’ it is also 
corroborated by tbe evidence of the doctor 
ip, ge small but not an important point. In 
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Ex. F the respondent said that he-had 
induced the woman to come to the mango 
tope of which he was the watchman by 
promissing to cut and give her mangoes. 
The doctor who made the post mortem 
examination found partly digested mango 
in the woman's stomach. Even apart from 
the confession, the evidence that the res- 
pondent produced the jewels within such 
a short time after the murder of the 
woman is sufficient to show that he must 
have been concerned in her murder. The 
evidence of P. W. No. 13 and P. W. No. 10 
in particular, has not, we think, received 
proper consideration atthe hands of the 
learned Sessions Judge. He discredits 
P. W. No. 10 because P. W. No. 10 said that 
he did not know of the recovery of any 
material objects at the scene of the crime, 
although he attested the mahazars prepared 
with reference to them. This is very unfair 
to the witness. P. W. No. 10 was asked 
if he had signed the mahazars for the 
recovery of the material objects at the 
scene of the crime and he said that he 
had. He also was present when the jewels 
were recovered and after being questioned 
about these and the clothes worn by the 
accused, he said that “so far as I remember 
nothing else was discovered. I am not aware 
of the discovery of anything else.” In 
the context, it is obvious that the witness 
was referring only to what was found at 
the house and cattle shed of the accused. 
He was not crosseexamined in any way 
with regard to the objects that were found 
at the scene of the crime. The acquittal 
of the respondent is, we think, a clear 
miscarriage of justice. The evidence proves 
beyond the possibility of any reasonable 


doubt that he was guilty of the murder of 


Angammal. We convict him accordingly. 
The only possible sentence in this case is 
the sentence of death and we accordingly 
sentence the respondent Raju Naicken to 
be hanged by the neck until he be dead. 
N-A. Accused convicted. 


BOMBAY HIGH COURT 
First Oivil Appeal No. 112 of 1935 
June 22, 1938 
MAORLIN AND SEN, JJ. 
GOPAL TRIMBAKRAO CHANDWADKAR 
AND OTHERS~—-APPELLANTS 


vergus 
CHIMaABAI PRABHAKAR NAGPURKAR 
AND OTHERS—RuEsron DENTS 
Bombay Civil Courts Act (XIV of 1869), s. 8—Suit 
for accounts valued at Ra. 200 before SecOnd Oloss 
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—ub-Judge—Deeree passed over Re. 5,000—Appeal, 
mrm OF. 
. In a suit for accounts valued at Re. 200 and tried 
ya Sub-Judge of the Second Class, the appeal lies 
->the District Court and not tothe High Court, 
though the decree passed is for over Rs. 5,000, 
brahimji Issaji v. Bejanji Jamsedji (1), distinguish- 
d, Ijjatulla Bhuyan v. Chandra Mohan Banerjee 
=), a followed. Shet Kavasji v. Dinshaji (2), fol- 
owe 


Messrs. H.C. Coyajee and S. Y. Abhyan- 
sar, for the Appellants. i 
Messrs. K. H. Kelkar, N. M. Hungund for 
«ir. Safai and P.V. Nijsure, for the Respon- 
Rents. ; 


Macklin, J.—This is an appeal from a 
lecree of the Second Olass Subordinate 
Wudge of Poona, directing the payment by 
be defendants of more than Rs. 5,000. The 
wuit was one for an account, and the plaint 
was valued at Rs. 200. A preliminary 
bjection has been taken that this Court 
1a8 no jurisdiction to hear the appeal, it 
veing an appeal from a decision of a Bub- 
ordinate Judge of the Second Olass. Reli- 
ance is placed upon s. 8, Bombay Civil 
Sourts Act, which appears to conclude the 
woint. There is, however, a decision of thia 
Jourt, Ibrahimji Issaji v. Bzejanji Jam- 
sedi (1), in which it was held that in a case 
where a claim valued at Rs. 600 was tried 
Hy a First Class Subordinate Judge who 
aventually passed a decree exceeding 
Ws. 5,000, the appeal lay to the High Court 
winder s. 26, Bombay Civil Courts Act, in 
view of the fact that the subject-matter of 
khe suit exceeded Rs. 5,000 though the claim 
«was originally valued at Rs. 600 only. The 
weason for the citation of [brahimji Issaji v. 
Wejanji Jamsedji (1), in this appeal is that 
the Court then stressed the subject-matter 
of the suit as finally determined ; and it 
8 argued that by analogy the guiding 
wrinciple should be the final valuation in this 
tase also. But on no view could s. 8, Bom- 
vay Civil Courts Act, have been applicable 
0 Ibrahimji Issaji v. Bejanjt Jamsedji (1), 
which was decided on an interpretation of 
s26 of the Act), while here we are con- 
yerned only withs. 8. Moreover, the princi- 
“le of this decision (though not the correct- 
1688 of the decision itself) was doubted in 
het Kavasji v. Dinshaji (2). That was a 
sase of a decree exceeding: Rs. 5,000 being 
-assed by a Second Class Subordinate 
‘udge in whose Court the original relief 
laimed had been valuedeat Rs. 130. It was 
neld that an appeal lay not to the High 
Jourt but to the District Court in view only 
(1) 20 B 286, 
{3 22 B 963, 
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of the fact that the decision was by a 
Judge of the Second Class. 

The Full Bench of the Caleutta High 
Court in Ijjatulla Bhuyan v. Chandra 
Mohan Banerjee (3), came to a decision 
similar to that of this Court in Ibrahimji 
Issaji v. Bejanjt Jamsedji (1). But the 
local law governing appeals within the 
jurisdiction of the Oaleutta High Oourt 
would not necessarily be of assistance in 
deciding a case governed by the local law 
of Bombay. We therefore prefer to accept 
what appears to be the plain meaning of 
the Bombay Civil Courts Act and to hold 
that by s.8 of that Act, the appeal lies not 
to this Oourt but to the District Court, 
The appeal must, therefore, be returned 
for presentation to the District Court of 
Poona. Costs will be costs in the appeal. 

D. Order accordingly. 
(3) 34 O 954; 60 LJ 255; 11 O W N 1133 (F B). 





_ , MADRAS HIGH COURT 
Oriminal Revision Oase No. 132 of 1938 
and Oriminal Revision Petition No. 129 
of 1938 
May 4, 1938 
Horkwitt, J. 
In re W. K. DEVARAJA MUDALIAR— 
AcousED—PBTITIONER 

Motor Vehicles Act (VIII of 1914), s. 
Accused must know that lorry wads overloaded. 

The wording of s. 15-A and the general plan of 
the Motor Vehicles Act, show that the burden is on 
the prosecution to show that the accused knew that 
the lorry was overloaded. Such knowledge could 
be proved by adducing evidence, that for example, 
the lorry had just left the owner's premises or that 
all the goods on the lorry had come from there, 

Or, K. O. & Or. R. P. under ss. 435 and 
439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judg- 
ment of the Second Presidency, Magistrate 
of the Court of the Presidency Magistrates, 
George Town, Madras, in M- V, No. 905 of 
1937 

Mr. K. V. Eswaran, for the Petitioner. 

Mr. K. V. Ramaseshan, for the Crown 
Prosecutor, for the Crown, 


Order.—The petitioner is the owner of 
a lorry that was overloaded; and he was 
Convicted under s. 15 A. of the Motor 
Vehicles Act of suffering the lorry to be 
overloaded. à 

The working of s. 15-A and the general 
plan of the Act show that the burden 
was on the ‘prosecution to show that the 
accused knew “that the lorry was over- 
loaded. Such knowledge could be proved- 
by addueing evidence,* that for example, 


15-A— 
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the lorry had justleft the owner's pre- 
mises or that all the goods on the lorry 
had come from there. Ali we know in 
the present cuse, however, is that the 
lorry was overloaded. It is stated at the 
Bar that the lorry was actually on its way 
from Conjeevaram to Madras. If so, itis 
unlikely that the accused knew that the 
lorry was overloaded. 

The prosecution did not, therefore, prove 
its case. The petition is accordingly allowed, 
the ccnviction set aside and the fine orderd 
to be refunded. 

N-D. Petition allowed. 


RANGOON HIGH COURT 
First Civil Appeals Nos. 87 and 88 of 1937 
December 7, 1937 
MosELY AND DUNKLEY, JJ. 
8. T. R. M, FipM-— APPELLANT 
- versus 

ANDATHAL AND OTABRS— RESPONDENTS. 

Ciril Procedure Code (Act V of 1908), 3. 47, 0. XXI, 
rr. 22 and 90, Proviso (b) (Rangoon Amendment)— 
Application under O. XXI, r. 22, falls under s. 41— 
Application under O. XXI, r. 90—Deposit, if neces- 
sary. 

Application vnder O. XXI, r. 22, Civil Procedare 
Qode, falls under s. 47 and can be gone into by the 
executing Court, 

Proviso (b) to r. $0, O. XXI, Oivil Procedure Code, 
as amended in Rangoon requiring depositis ultra 
vires and Schedule Notification No. 44 of January 27, 
1937, has removed the necessity for such a deposit. 
0. N. R.M. M. Chettyar Firmv.Central Bank of 
India, Ltd. (1), relied on. 

F.O. A, against an order of the Assistant 
District Court, Hanthawaddy, dated 
April 24, 1937. 

Mr. P. B. Sen for Mr. D. R. Mitter, for 
the Appellant. 

Mr. R. A. R. Atyar, for Respondent No. 1. 

w Kalyanwalla, for Respondents Nos. 2 
an ` 


Mosely, J.—These two appeals, Nos. 87 
and &8 of 1937, are against two orders of 


_the Assistant District Court of Hantha- 


waddy, dated April 24, 1937, and June 14, 
1937. There was an applicaticn for execu- 
tion of a decree against a firm and partners 
in it. It is said by the appellant in this 
case that two of tne partners had been 
adjudicated insolvents, and the Official 
Reeeiver had been appointed receiver of 
their estates. Whether that is so or not 
is apparently in dispute: at all events, the 
second judgment-debtor, R. M: S. M. Soma- 
sundaram Chettyar, put in an application 
.orf March 23, 1937, purporting to be under 
D. XXI, r. 90, Civil Procedure Code, in 
respect of certain properties, apparently 
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properties of the firm which had been soldi 
in these proceedings in execution. Them 
first ground appears to have been mis: 
understood by the Court—it is said to have» 
been made under O. XXI, r. 22 (b)» 
Oivil Procedure Code—that an applicatione 
for execution was made, or should haves 
been made, against the Receiver as thee 
leg.l representative of two of the partners 
in their personal capacity who were parties= 
to the decree, and that, therefore, the Court 
executing the decree should issue notice» 


to the Official Receiver. The learned Addi: 
tional District Judge in refusing to ge 


into this appears to have been under the» 
misapprehension that the application waga 
made under O. XXI, r. 22 (a), whichu 
refers to applications for execution made 
more than three years after the date of 
the decree. Secondly, the application set. 
out aground under O. XXI, r. 54, to them 
effect that no attachmant by prohibitory= 
order had been made or proclaimed. Last 
ly, the applicant's application fell unde» 
OÒ. XXI, r. 90. He applied to set aside 
the sale on the ground of fraud andl 
material irregularity in conducting the sale 

The learned Additional District Judge im 
his first order, as I have said, wrongly re 
fused to go into the application unden 
O. XXI, r. 22, which admittedly fell 
under s, 47, Civil Procedure Code. He 
went into the application so far as it dealt 
with matters falling under O. XXI, r. 54, 
and in his second order dismissed the 
application as groundless. He refused te 
go into any question falling under O. XXI 
r. 90, on the ground that no deposit hadi 
been made as required by Proviso (b) t 
that Rule. The learned Judge, and alse 
the Advocates engaged on both sidega 
appear to have been in ignorance of the 
fact that Schedule Notificaticn No. 44 of 
January 27, 1937, had removed the necessity, 
for sucha deposit. It may incidentally be 
remarked here that in O. N. R, M. 
Chettyar Firm v. Central Bank of India 
Ltd. (1), which dealt with a similar case 
occurring before the date of the Notifica 
tion in question, which had to be decidee 
as Notifications are not retrospective, it wan 
held that that proviso is ultra vires. It in 
admitted in this case by the Advocates om 
both sides that it is necessary to set aside 
both orders of the learned Additiona 
District Judge, as the matter under O. XXII 
r. 52, may also fall under O. XXI, r. 90 
and bas tu be considered when enquiry i 

(1) 1937 RLR 268; 172 Ind. Oas. 102; A I R 193 
Rang. 419; 10 R Rang, 217 (FB). 
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made into those matters. For these reasons 
these two appeals will be allowed and the 
orders in question set aside and the learned 
Additional District Judge will be directed 
to enquire into the thres matters mention- 
ed inthe application by the second judg- 
ment-debtor specified there as falling vari- 
ously under O. XXI, rr. 22, 54 and 90, 
Oivil Procedure Oode. In the circum- 
stances, there will be no order as to costs 
of these appeals, as clearly the appellant's 
Advocate was in default in the trial Court 
in not drawing the attention of the Judge 
` to the Notification in question. 

Dunkley, J.— I agree. 

8. Appeals allowed, 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 47 of 

1938 

April 7, 1938 

Davis, J. O. AND Lego, J. 
GOBINDRAM JAMIATRAI~ 
APPLIOANT 
versus 
KARAOHL MUNICIPAL CORPORATION 

— OPPONENT 

Bombay Prevention of Adulteration Act (V of 
1925), s. 4 (1) (a)—Proprietor, a sleeping partner— 
Liability of—Purchase by public officer as such— 
Offence, if committed. ngi. 

A proprietor of a shopis liable for the sale of 
adulterated food sold in his shop even when he is 
a sleeping partner, for it is not only the actual 
salesman who is responsible and who can be con- 
victed under the Act for sale of adulterated food. 
Brown v. Foot\1) and Parker v. Alder (2), relied 


on. 
Even when a purchaser of adulterated food is a 


public officer, an offence under s, 4 (1) (a), Bombay 
Prevention of Adulteration Act, is committed in 
respect of adulterated food purchased by him as 
such public officer. Pearks, Gunston & Tee, Lid, v. 
Ward (3), explained and relied on. 

Cr. R. App. against conviction and sen- 
tence passed by the Special First Olass 
Magistrate, Karachi. 

- Mr. Hari Charan Jagumal, for the Ap- 
plicant. 

Mr. Sunderdas Jethanand, for the Op- 
ponent. 

Mr. Partabrai D. Punwani, 
General, for the Crown. 

Davis, J. C.—The applicant in this 
revision application has been convicted by 
the Special First Class Magistrate, Karachi 
ofan offence under s. 4 (1) (a) Bombay 
Prevention of Adulteration Act, and sen- 
tenced toa fine of Rs. 30. The Magistrate 
foundethat the Assistant Health Officer of 
Karachi took five samples of ghee from a 


Advocate- 


GOBINDRAM JAMIATRAI V. KABAOHI MUNIOIPAL CORPORATION (SIND) 


119 


shop of Gobindram Dhanomal, the appli- 
cant, and thab of the five samples one was 
shown to contain 37 per cent. of foreigh fat. 
It was not therefore genuine but adul- ' 
terated ghee. Now we admitted this appli- 
cation on the argument that this applicant 
Gobindram was a sleeping partner, and as 
such, was not responsible for the sale at 
his shop of adulterated ghee. But after 
having looked into the record, we are not 
Satisfied in any way that the applicant 
proves that he was a sleeping partner. His 
shop is named after himself and his merə 
allegation that he is a sleeping partner is 
not sufficient, in our opinion, to establish 
that fact. But even if he were, we think, 
that following the decisions in the two 
English cases in Brown v. Foot (1) and 
Parker v. Alder (2), it is clear that he 
would be liable, for it is not only the actual 
salesman who is responsible and who can 
be convicted under the Act for sale of 
adulterated food. 

In Brown v, Foot (1), the master was 
convicted as a seller of adulterated milk 
under s.6, Sale of Food and Drugs Act, 
1875, though the servant had adulterated 
it with water. It was urged on behalf of 
the master in appeal against his conviction 
that he had not connived at the adultera- 
tion, nor had he actually sold the milk, 
and therefore he could not be rightly con- 
victed. Hawkins, J. said: 

“Now I am of opinion, as I have already said 
that the conviction ought to be affirmed, I think 
myself that the master for all purposes must be 
deemed to be the seller of the milk; that is to say, 
it is impossible to say that he is not a seller of the 
milk, It may be said that the person who actually 
deals with the milk, and sells it, and delivera it 
for the master, may also, within the provisions of 
this Act of Parliament, be the seller of the milk; 
but at the same time, even if he is so, as I think 
he is, I think that the master himself is also the 
seller of the milk. There isno doubt that civilly 
he would be the person alone who would be to 
blame.” 

The learned Judge goes on to say: 

“1 think, however, that it isnot necessary at all 
that the man who sells the milk, that ie to say, 
the principal or seller, is necessarily to be taken to 
be cognizant of the adulteration, the law making 
it, I think, an offence if adulterated milk is sold 
in point of fact, unless, indeed, the person who 
sells it is able to protect himself from liability to 
a penalty by reason of the provisions to be found 
in s. 25.......3. 6 does not say, ‘No person shall 
knowingly sell to the prejudice of the purchaser 
any article of food which is not of the nature, 
substance and quality demanded’. Ths word 
‘knowingly’ seemsto have been carefully excluded 
by the Legislature from this s. 6, and I can very 


(1) (1892) 66.«L T 649; 61 L J MO 110; 17CoxUG 
509; 56 J P 581, 

(2) (1899) 1 Q B 20; 79 T T 381; 68 LI QB 7.47 ° 
W R142; 15 TLR 3; 1900x006 191; 62 JP 779, 
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well understand good reasons for it. A master 
might in that case protect himself by saying: 
‘Although it is perfectly true my servant sold 
adulterated milk, and I received the proceeds of 
‘the milk which he so sold, yet I ani not to be 
rendered responsible, because you failed to prove 
I had any cognizance, or that I was conniving 
at the wrongful act of my servant’............... No 
connivance being therefore necessary to establish 
the offence under this section, is there any reason 
for saying that the man is not to be responsible 
for the act of a servant in the same way that the 
master is ordinarily responsible for the act of a 
servant? The Magistrate dves not put it that it 
is a criminal act on the part of the master, but 
the penalty is inflicted, it seems to me, for the 
purpose of making people exercise care in selling 
articles which they have no right to adulterate. 
If what was done was the act of the servant, no 
one could doubt that the master would be res- 
ponsible for the act,” 

‘Then the learned Judge goes on to say: 

“It does not seem to me that connivance would 
make the smallest difference. It would not have 
made the agent more or less the agent acting for 
the appellant, selling the milk taken from the 
appellant's premises, It strikes me if he had gone 
with the milk, his master knowing perfectly well 
he was going to adulterate it, and sell it as adul- 
terated milk, no one would, for a moment, have 
contended with anything like a hope of success 
that the master was not responsible under such 
circumstances for the act of the person who was 
acting under his direction, Connivance is imma- 
terial,and the mere actual sale of the milk is that 
which creates what it is difficult to call an offence, 
if it is done without anything like a guilty know- 
ledge; but call it an offence for the purpose of 
defining and expressing what I mean, it is not the 
less an agency on the part of the man who sold 
the milk, because, cognizance being immaterial, it 
isnot proved or shown that the master had any 
knowledge of the fact of the adulteration.” 

This case, Brown v. Foot (1), was followed 
in Parker v, Alder (2), In that case, the 
seller undertook to sell pure unskimmed 
new milk in specified quantities and prices 
to be sent by the Great Western Railway 
to its destination: but it was adulterated on 
the way and nevertheless the farmer who 
gupplied the milk was held liable for its 
adulteration. Lord Russel, O. J. said : 

“Phe sole remaining question is this: Take it 
that the respondent was entirely innocent morally 
of the adulteration to which he, was no party and 
could not protect himself, is he to be held answer- 
able for it? I think he has brought himself within 
the Act, taking into consideration the object and 
scope of the Act of Parliament. An innocent ven- 
dor is liable for the unauthorized act of his servant 
beyond the scope of his employment, and even 
when the act is done in express disobedience to his 
orders. I think, therefore, looking to the object of 
the Act and the absence of any provision or any 
reference to scienter he has brought himself within 
it. If he were to be relieved of responsibility, a 
wide door would ba open to evade the beneficial 
provision of the Legislature.” 

The learned Judge goes on to gaye: 

“Assuming the Magistrate was right in holding 
‘that the, respondent has acted innocently, it was 
obvfougly s casein which fhe fine ought to be a 

e : s 
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nominal one, but we cannot be deterred by the 
hardship of the case from giving full effect to the 
intention of the Legislature,” 


Now, in eack of those cases the circum- 
stances were far more strongly in favour 
of the appellant than the circumstances in 
this case. The words of s. 4, Bombay Pre- . 
vention of Adulteration Act, are even wider 
than ihe words in the corresponding pro- 
vision of the English Act. For whiles. 6, 
Sala of Food and Drugs Act, 1875, says : 

“No person shall sell to the prejudice of the pur- 
chaser any article of food or any drug which is not 


of the nature, substance and quality of the article 
demanded by such purchaser.” 


the words of the Bombay Act are: 

“Any person who (a) sells or causes to be sold or 
offers for sale to the prejudice of the purchaser...” 
so that there is nothing in the provisions 
of the English -Act which prevent the 
rulings under it operating with greater force 
in cases coming under the Bombay Act. 
The learned Advocate who appeared for the 
applicant has raised another point urging 
that it cannot be said that a Municipal 
Officer who purchased food for the purpose | 
of analysis can be prejudiced, should it 
subsequently appear that. the food is adul- 
terated, and he referred us to the case in 
Pearks, Gunston & Tee, Ltd. v. Ward (3) 
at p. 10* relying upon the judgment of 
Darling, J. But we do not think that the 
learned Advecate has correctly apprecia‘ed 
the meaning of that judgment. In fact 
Darling, J. seems to say that which is con- 
trary to what the learned Advccate thinks 
he says. Darling, J. does not say, it is 
necessary to prove that the purchaser was 


“in fact prejudiced, but he says: 


“I think the words (of the section) ‘to the pre- 
judice of the purchaser’ are used in the sense that 
there. is a sale to the prejudice of the purchaser if 
a purchaser in the abstract would be prejudiced, 
although the actual purchaser may for some 
reason peculiar to himself not be prejudiced. 
Goods might be sold under a false description and 
might not inflict any actualinjury, because they 
where in fact of a better quality than the goods 
demanded; but it waa never intended that in such 
a case there should be a prosecution; and I think 
that isthe reason why the words ‘to the prejudice 
of the purchaser’ are inserted in the section, Pro- 
vision is made ins. 13 for the purchase by Inspec- 
tors, of Nuisance, Officers of Health, and other 
similar persons, of samples of food or drugs for the 
purpose of analysis, and if it were necessary to 
prove that the sale was to the prejudice of the 
particular purchaser, it never could be proved in 
such a case as that, because the purchaser is pro- 
bably provided with money out of the public funds 
to pay for the article and however bad it may be, 
he is none the worse off because the article is not 
intended to be used ky him, But it is to be analysed. 


(3) (1902) 2 KB 1; 71LJ KB 656; 87 LT 5l; 66 
J P 774; 20 Oox O C 279; 18 TL R 538. ° 
*Pago of (1902) 2 K B.—[Hd.] 
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A person in that position cannot, in the nature 
things, be prejudiced by the sale.” 

And, apparently, it is upon the last sen- 
tence here quoted that the learned Advocate 
relies in proof of his argument that if the 
purchaser was a public officer, an offence 
cannot be committed in respect of adul- 
terated focd purchased by him as such 
public officer, but that is not the meaning 
of the words used by Darling, J. at all, and 
the meaning of his words is precisely to 
the contrary effect We think, therefore, that 
there is nothing in this revision application, 
and it must be dismissed. 


Be Application dismissed. 





RANGOON HIGH COURT 
Oriminal Revision No. 173-B of 1938 
May 18, 1938 

Roserts, O, J. AND BPARGO, J. 
BUX SOO MEAH CHOWDRY—A PeLiosnt 
versus 
Tas KING—Oprposire Party 

Penal Code (Ast XLV of 1880), s3. 40, 79—Local 
law declaring punishuble breach of rule framed 
thereunder— Its breach, if offence under s, 40-—-Good 
faith, meaning of — Person allowing coolies to work 
erie his licensed area does not act in good 

arth. 

Where a local law declares a breach of the rules 
made under its authority to be punishable, then a 
breach of such rules might constitute an offence 
within the meaning of s. 40, Penal Code. Ma Khwet 
Kyi v. Emperor (1), relied on. [p. 121, col. 2. 

Absence of good faith within the meaning of the 
Penal Code (ss. 52 and 79), means simply carelessness 
or negligence, 

A person who permits his coolies to work inan 
area which is outside the licensed area at a consider- 
able distance, cannot be said to be acting in good 
faith, 7. e, with proper care and attention as dis- 
tinguished from dishonestly or fraudulently. 


Cr. R. from review of order of the 
Headquarters Magistrate, Mergui, dated 
October 14, 1937. h 

Mr. Foucar, for the Applicant. 

Mr. E. W. Lambert, Government Advocate, 
for the Crown. 

Roberts, C. J.—In this case the applicant, 
one Bux Soo Meah Chowdry, was convicted 
of an offence under r. 107-I of the Land 
Revenue Rules published under the authority 
of the Burma Land and Revenue Act, 1876, 
read with s. 109 of the Penal Code; that is 
to say, he was charged with abetting per- 
sons who were committing an offence under 
8. 1071. That rule lays down that whoever 
mines, quarries, digs for, excavates or 
collects,any mineral other than those referred 
to in the previous chapter, or in contraven- 
tion of the terms or limitations of any 
such license or lease, or removes any such 
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mineral, shall be punished. The preceding 
chapter relates to ston, laterite, limestone, 
sandstone, marble, gypsum, clay, or other | 
minerals: and it is agreed that this 
particular r. 107-1, punishes anyone who 
mines for tin in contravention of the 
limitations of a license issued to him. 
Now s. 60 (2), Land Revenue Act says: 
“All rules made under this Act shall be 
punished in the Gazette and shall teres 
upon kave effect as if enacted in this Act.” 
And it is clear from s. 38-A (3)that the 
Local Government may make rules for 
regulating or prohibiting the mining, quarry- 
ing or digging for or the excavating or 
collecting of minerals, and for the disposal 
of the right to work the minerals by 
way of lease, license or otherwise; and by 
s. 59 they may, in making any such rule, 
attach to the breach of it, in addition to 
other consequences, a punishment. Accord- 
ingly, this case, in my opinion, falls within 
the class of cases which were referred to 
in passing by my learned brother Mya 
Bu in Ma Khwet Kyiv. Emperor (1). The 
learned Judge said (at page 793*): 

“It is conceivable that where a local law declares 
a breach of the rules made under its authority to 
be punishable, then a breach of such rules might 
constitute an offence within the meaning of s. 40, 
Indian Penal Code.” 

It clearly does so here, because it is 
not merely a matter of the local law 
declaring a breach of the rules made 
under its authority punishable (whieh it 
does by virtue of s 59}, but of the Act 
itself expressly saying in 8. 60 (2) that 
the rules made under the Act skall have 
effect as if enacted therein. Accordingly, it 
is no part of our duty in this case to 
review any other aspect of the decision 
in Ma Khwet Kyi v. Emperor (1), to which 1 
have referred, although in the terms of 
reference it is suggested that such a 
task might have been ours. In considering 
whether we would interfere in revision 
upon this matter, we have had the benefit 
of careful argument by Mr. Foucar, who 
says first of all, that the prosecution had 
not proved that the work was done 
outside the area, and,if they have, still there 
was no proof that the applicant knew 
that it was outside, and that the provisions 
of s. 79 of the Penal Code should be 
applied as a defence on his behalf, That 
section runs, so far as the material words 
are concerned as follows: 

“Nothing „is an offence which is done by any per- 


d)6 R791; 115 Ind. Oas. 664; A I R1929 Rang, , 
75; 30 Cr. L J 509; Ind. Rul. (1929) Rang. 120e A 
*Page of 6 R.—[Ed.] ° i . 
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son who, by reason of a mistake of fact and not 
by reason of a mistake of law in good faith, be- 
lieves himself to be justified by law in doing it.” t 
‘And when one looks for the meaning 
of “good faith,” one finds in s. 52 it is 
said: 

“Nothing is said to be done or believed in good 
faith which is done or believed without due care and 


attention.” 


Accordingly, the question really is whether 
the applicant permitted his coolies to work in 
an area which was outside the licensed 
area, and, secondly, whether in so permitting 
them and abetting them in the work they 
were doing, he was acting witbout due care 
and attention, having regard to the limits of 
the licensed area. It is not strongly contend- 
ed for the defence that the work done 
was not ovtside the area. Thereis ample 
evidence upon which the Magistrate could 
find, and did find, that it was along way 
outside the area: in particular, E Ohwein, 
who built barracks on the east side of 
a range of hills, says that they were two 
miles away from the storeshed of Gul 
Mohamed’s licensed Pyicha-Chaungpya area. 
I should. explain that Gul Mohamed was the 
holder of the license and he had a manager 
named Francis, who controlled the transpcrt 
of ore, whilst the appellant was a person who 
had entered into a business arrangement 
with Gul Mohamed and was employing 
coolies to work in supposed conformity 
with the terms of the license issued to the 
latter. The area which was subject to the 
license most have been welieknown to Gul 
Mohamed. He first applied for a license 
as far back as 1933 submitting plans and a 
Point was fixed on the land and various 
measurements are said to have been m ide. 
With whatever degree of accuracy that 
application purports to express what was 
actally done, at all events this is certain, 
that the application was for between 
five and six hundred acres, and that the 
land upon which the applicant's coolies were 
working was two miles away from the store- 
shed, and well over a mile away from any 
part of the licensed area. When we 
come to enquire what precautions the appli- 
cant took to see that he was acting in con- 
formity with the law in permitting his coolies 
to work in that area and how he put 
forward his defence, the 35th question in 
his exdminaticn and his reply thereto are 


of importance: , 

` “Question.—It is in the evidence of Maung Thwin 
that the area your employees worked was) outside 
the, licensed area of Qul Mohamed. What have 
"yuu got ġo say?” ` ‘ 

a NA aor do not know the place where my 
employees worked fallg inside or outside Gul Moham- 


BUX 800 MEAH CHOWDRY v. THE KING (RANG) 


17810 


ed's area. As faras I know, the place was pointed 
out to me as being inside Gul Mohamed’s licensed 
area. 

He also said in the course of his examinae 
tion: i 

“Gul Mohamed's manager, Mr. K. K. Menon, and 
Mr, Francis told methat this area fell within the 
licensed area of Gul Mohamed. Both these managers 
told me that I should work in that area and they- 
alsohad worked in the same. place before. Hence I 
worked in this area." 

Neither of these two persqns was called by 
him as a witness. Then it is clear that the 
applicant was told by one Mr. Idris, who was 
a clerkor manager of his, that the area 
which was being worked was outside the 
licensed area, although it transpired that 
the views of Idris were either altered or 
silenced by assurances from Mr. Francis 
and Mr. Menon. Having regard to the 
nature of the accused's own frank statements 
in the course of setling’ up the défence 
that he used due care and attention, I 
cannot see any ground to interfere in revision, 
and indeed, speaking for myself, I am not 
surprised that the Magistrate came to the 
conclusion to which he did. But it is desire 
able, although this application must be 
dismissed, to refer to one matter, namely 
the absence of good faith. Absence of 
gcod faith in this connection and within 
the meaning of the Penal Code (ss. 52 
and 79, means simply carelessness or 
negligence. Absence of good faith,. under 
the General Olauses Act, means “want of 
honesty.” And, so far as the applicant's posi- 
tion may be, or might have been, prejudiced 
by reason of a conviction, it is perhaps 
desirable to point out that what he has been, 
convicted of in the present instance is a, 
want of care rather than a dishonesty or 
fraudulent act. Jt was pointed out to us 
that this application was of great importance 
tothe applicant, not by reason of the fine 
inflicted, which, of couise, must stand, but’ 
because his certificate of approval in relation 
to mine working has been denied to him. 
We have nothing to do with that; but it 
is fair to say, in dismissed .this applica- 
tion, that it must be dismissing not bes 
cause of any fraudulent action on his part 
(which is no part of the charge against him) 
but because of his want of due care and 
attention in neglecting to see that the 
area which his coslies worked over was that 
over which Gul Mohamed was licensed to 
do work. 4 | 

Spargo, J.—I agree that the application‘ - 
must be dismissed, and that the appKcant is 
guilty not of dishonesty ~ but of not taking. ` 
due and proper gare. . 
B. Application dismissed. ` 


. 
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MADRAS HIGH COURT 
Criminal Revision No. 636 and Petition 
No. 599 of 1937 
February 10, 1938 
HoRWILL, J. 

In re K. M. T. T. KULANDAIVELU 

OHETTIAR AND otaers— PETITIONERS. 

Madras Gaming Act (III of 1930), sse. 3,6, 5— 
Accepting rent for building used for gaming—W he- 
ther amounts to making p ofits—Warrant under s. 5~ 
Finding of instruments of gaming—Whether proves 
that building is used jir gaming — Conviction, if 
warranted—Preaumption under s. 6—Evidence as to 
“proper injormation’— Presumption, if can be raised 
under Evidence Act (I of 1872), s. 114 (e) — Gaming 
house restricted to particular section of public—W he- 
ther common gaming house. 

Although theremay not bs any independent proof 
that any person makes a profit from gambling or from 
the use of the room for gambling, yet the mere find- 
ing of cards and: instruments of gambling in a house 
searched on warrant, issued under s. 5, Madras 
Gaming Act, is evidence that the room was used for 
gambling and that some person was deriving a profit 
from it, 

Even though there is nosuch presumption of guilt, 
there is nothing in the Aot which prevents a Magis» 
trate convicting upon that evidence alone, In accept- 
ing rent for the uss of a building for gambling, 
which the rentor knows is being used for gambling, 
he ie making a profit from the gaming. 

Before the presumption under s. 6 can be availed 
of, there need not be some evidence for the prosecu- 
tion that the warrant was issued under s. upon 
proper information, sufficient to lead a Magistrate to 
believe that the room in question was used as a come 
mon gaming house, Presumption raised under 
8 114, Illus. (e), Evidence Act, that judicial and 
official acts have been regularly performed should 
be here applied. It would be against public policy 
in most cases if the prosecution were compelled to let 
in evidence in regard to the material on which a 
Magistrate acted. If the nature and the source of 
such information were not concealed, the Police 
might be unable in future to obtain information at 
all, Walvekar v. Emperor (1), Emperor v. Dattatraya 
Shankar (2) and Kessana Chetty v. Emperor (3) 
dissented from. 

A common gaming house can include any gaming 
house in which there was any restriction on its use 
by auy section of the public, 

Or. R. and P.from the judgment of the 
Sub-Divisional Magistrate, Devakottai, in 
Oriminal Appeal No. 36 of 1937. 

Messrs. V. T. Rangaswami Ayyangar and 
G. N. Chart, for the Petitioners. 


The Public Presecutor, for the Crown. 


Order.—The petitionere were found in 
a small room of a building in Devakottai 
described as the ‘Jubilee Club’ with all the 
paraphernalia of gambling such as cards, 
coloured chips, beans and cash and it has 
been found by both the Courts below that 
thege persons were engaged in gaming in a 
‘common gaming house’ within the mean- 
ing of s. 3, Madras Gaming Act, 1930. 
Accused Nos, 1 to 12 were convicted under 
s. 9 of the Act of gaming in a ‘common 
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gaming house’ and accused No. 13 wag 
convicted under s. 8, which punishes the 
opening, keeping, using, or permitting to 
be used, any common gaming house or 
conducting or assisting in conducting such, 
etc. Accused No. 13 contends that the 
building in which the gaming tok p'ace 
was notacommon gaming house and that 
in any event accused No. 13 was not the 
keeper of that gaming house. Most of the 
arguments have turned on the legal effect 
ofs. 6, Gaming Act, which is that: 

“Any cards, dice, gaming table or cloth, board or 
other instruments of gaming found in any place 
entered or searched under the provisions of the 
last preceding section, or on any person found 
therein shall be evidence that such place is used 
as a common gaming house and that the persons 
found therein were there present for the purpose of 
gaming. 


Secticn 5 empowers a salaried Magi 
not below the rank of a Sect Gi 
Magistrate, and certain Police Officers to 
issue a warrant to a Police Officer upon 
the belief that a certain place was used 
as a common gaming house, to search such 
a place and seize any property therein 
which are instruments of gaming, moneys 
securities connected therewi'h and to 
arrest all persons found there. The exe 
pression “c.mmoa gaming house” is defined 
ins. 3 asany room. ete. in which cards 
dice, tables, or other instruments cf ganing 
are kept cr used for the profit or gain of 
the person owning, occupying, using, ete, 
tha: rocm. It is said that the prosecu- 
tion have not been able to prove that any 
person bas received any money or profit 
for the keeping of this room for the purpose 
of gaming; but I cannot altogether agree 
that this isso. The club appears to have 
been a begus one ; accused No. 13's partici« 
pation inthe gaming ie proof that he knew 
the purpcse for which he was letting the 
building. In accepting rent for the use of a 
building for gambling, he was making a 
profit from the gaming. Apart from thig 
common sense deduction from the facts 
1 should still be of opinion that the room 
in which the gambling took place was a 
“common gaming house.’ Section § clearly 
makes the finding of cards or instruments 
of gaming not merely evidence that cardg 
or instruments of gaming were found: but 
that the building in which they were 
found was a “common gaming house,” pro- 
vided that these articles were found’ there 
in & search conducted upon a warrant issued 
under 8. 5. That means that although 
there may not be any independ&nt. proof 
that any person ‘makes a profit from, this 
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gambling or from the use of the room for 
gambling, yet the mere finding of cards 
and instruments of gambling in a house 
searched on such a warrent, is evidence 


* that the room was used for gambling and 


that same person was deriving a profit 
from it. 

It is, however, contended that the section 
does not raise a presumption that a room 
in which these articles were found was a 
common gaming house. That contention 
may be right, although in the majority of 
cases quoted before me by the learned 
Advocates for the petitioner as well as from 
the Crown, the effect of finding the articles 
mentioned ins. 6is referred to as raising 
a presumption. Even though there is no 
such presumption of guilt, there is nothing 
in the Act which prevents.a Magistrate 
convicting upon that evidence alone. I do 
not propose to decide the asbtract question 
whether such evidence alone would be 
sufficient or pot to sustain a conviction ; for, 
in almost every case, there must be some 
other evidence lessening the effect of the 
evidence operated on by s. 6 or increasing 
it. In the present case, there is evidence to 
this effect that this room in which the 
gambling took place was not part of a club 
at all; and it would appear that the name 
“Jubilee Club” was intended merely to 
screen from the public the nature of the 
building and the purpose fur which the 
building was used. The Circle Inspector 
deposes that when the Police pariy entered, 
the petitioner signalled to the other 
accused and they tried to extinguish the 
petrcmax light which was burning and to 
conceal the particles of gambling by stand- 
ing round them. Thisis furiher evidence 
upon which the Magistrate was entitled to 
act,; and I cannot say that on the evidence 
before ihe Magistrate he was not justified 
in convicting the accused of gambling in a 
common gaming house. 

It is further argued that before the pre- 
sumption under s. 6 can be availed of, 
there must be some evidence for the prose- 
cution that the warrant was issued under 
8. .5 upon proper information, sufficient to 
lead a Magistrate to believe that the room 
in question was used as a common gaming 
house. This contention has some support 
from some observations foundin Walvekar 
v. Empetor (1), Emperor v. Dattatraya 
Shankar, 25 Or. L. J. 531 (2) and 


(1) 53 0 718; 96 Ind. Cas, 264; A I R 1924 Cal 966; 
27 Or. L J 920; 300 W N 713. ’ 

+ (2) 25 Oy. L J E31; 77 Ind. Oas. 995; AIR 1994 
Bom. "164; 47 B 960; 25 Bom, L R 1089. 
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Kessana Chetty v. Emperor (3), but I see 
no reason why the presumption raised 
under s. 134, Illus. (e), Evidence Act, 
that judicial and official acts have been 
regularly performed should not be here 
applied. It would be against public policy 
in most cases if the prosecution were come 
pelled to let in evidence in regard to the 
material on which a Magistrate acted, If 
the nature and the source of such informa» 
tion were not concealed, the Police might 
be unable in future to obtain information 
at all. Another contention is thit a com- 
mon gaming house cannot include any 
gaming house in which there was any 
restriction onits use by any section of the 
public. The definition of a common gaming 
house ins. 3 warrants no such limitations. 
Any room is a common gaming house if 
instruments of gaming are kept or used 
there for the profit of a person owning, 
occupying, etc., that house. If a common 
gaming house had the limited meaning 
ascribed to it, it would be possible for any 
person to avoid the application of the 
Gaming Act by introducing some petty 
restrictions on certain classes of persons. 
Members of a particular caste mizht be 
excluded or even more fanciful restrictions 
might be applied, such as by excluding 
persons above or below a certain height or 
weight. I cannot accept this contention. 
Clearly, accused No. 13, who was gambl- 
ing in that house, could have been convicted 
under s. 9, Gaming Act, as the other 
accused were. He has, however, been con- 
victed under s. 8 simply because the 
Magistrate thought that 8. 8 was a more 
serious offence and that the grater offence 
included the lesser. It has been argued 
that it has mot been satisfactorily proved 
that he derived any benefit from this gam- 
ing house. If, by the application of s.. 6, 
the Court is satisfied that the room in 
question was a common gaming house, 
then it would follow that gaming was con- 
ducted there for some person’s profit. The 
person mentioned in the warrant as using 
the gaming house is the Secretary of the 
Olub; but as the Police was given to 
understand that he had not been present 
in the room for 10 or 15 days, he was not 
charged. The petitioner, who wae found 
participating in the gaming, was charged 
as the owner of the room and one who had 
derived a profit from the gaming that was 
going on there. The petitioner has produced 
(3) (1937) M W N 1068; 172 Ind. Oas. 909; (1937) 2 M 


LJ 741; A I R1933 Mad. 29; 46 L W 855;390eL J 
236; 10 R M F00. 


1938 


a document under which the house in ques- 
-tion purports to have been sold to his 
daughter; but whether the sale is a genuine 
one or not matters little; for it is clear 
that it wasthe petitioner who was acting 
as the owner of the place—whether on 
behalf of himself or his daughter—and as 
presumably rent was being paid for that 
building, the owner of the house was receiv- 
ing profit from it. Even otherwise, the 
petitioner had the control of the house and 
knew that gaming was going on there. He 
would, therefore, be guilty under 8. 8 
because he was permitting his property to 
be used asaccmmon gaming house. He was, 
therefore, rightly convicted under s. 8, 
The punishments awarded are not exces- 


sive. Section 8 prescribes a maximum fine ` 


‘not exceeding Rs. 500 or imprisonment not 
exceeding three months; and accused No. 13 
has been sentenced only to a fine of Rs. 75. 
This cannot be said to be heavy. The 
other petitioners were sentenced only to a 
fine of Rs. 50. The petition is, therefore, 
dismissed. 


N.-D. Petition dismissed. 


Del 


LAHORE HIGH COURT 
Second Civil Appeal No. 242 of 1937 
June 14, 1937 
Bains, J. 
MOHAMMAD DIN AND orners——-DeranpaNnts 
— APPELLANTS 


versus 
MOHAMMAD DIN AnD OTHERS, PLAINTIFRS 

AND OT HERS—DgFENDANTS—RESPONDENTS 
| Limitation Act (IX of 1908), Sch. I, Art. 120— 
Suit by certain Muhammadans in representative 
capacity for declaration that certain land is grave- 
yard and for injunction directing defendanis to 
ete buildings erected thereon—Article applic- 
able. 

Oertain Muhammadan residents sued on behalf 

of all the Muhammadans residents of the Mohalla 
for a declaration that certain property is a grave- 
yard and for an injunction directing the defend- 
ants toremove the buildings erected by them on 
portions thereof: 
- Held, that asthe acts of the defendants amount- 
ed to ouster of the pleintifis from the use of the 
common land which was reserved for specific pur- 
pose, 1. e., for graveyard, the suit was governed by 
Art, 120, Limitation Act, Mastan Singh v. Santa Singh 
(2), relied on, 

8. ©. A. from the decree of the Dis- 
trict Judge, Sialkot, dated October 29, 1936, 
Mr. Shabir Ahmad, for the Appellants. 

Mr. Mohammad Amin, for the Respon- 
dents. 

Judgment.—This .second appeal arises 
out of a suit by certain Muhammadan resi- 
dents of Sialkot City suing on behalf of 
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all the Muhammadan residents of Mohalla 
Sharianwala for a declaration that cer- 
tain properiy is graveyard and for an 
injunction directing the defendants to 
remove the buildings erected by them on 
portions thereof. The suit has been 
decreed by the Oourts below and defend- 
ants have appealed. Four points were 
raised by the learned Counsel for the 
appellants, viz., (2) that the suit was barred 
by time under Art. 32, Limitation Act, (ii) 
that it was barred by the rule of res 
judicata, (iii) that the decree for posses- 
sion was not justified, and (tv) that costs 
should not be allowed. 

As regards the first point, the learned 
Counsel relied mainly on Nand Ram ~. 
Jai Chand (1). But this ruling was con- 
sidered in the Full Bench ruling reported 
as Mastan Singh v. Santa Singh (2), 
and in view of the remarks at p. 280* 
of that ruling, I think the present suit was 
rightly held to be governed by Art. 120, 
Limitation Act. It was found by the Courts 
below that buildings were constructed 
within four or five years and this finding 
of fact must be accepted as final. The 
suit was, therefore, within time. There is 
no force in the next contention. The pre- 
vious suits were not of a representative 
character and Explanation 6 tos. 11, Civil 
Procedure Code, is clearly inapplicable. 
The decree for possession seems to be 
wrong, the suit being for a declaration 
and injunction. This was conceded by 
the learned Oounsel for the respondents. 

As the defendants have succeeded to 
the above extent, and in view of all the 
circumstances, I think that parties should 
bear their costs in this Court. I accept the 
appealto the extent of setting aside the 
decree for possession and granting plaintiffs 
the declaration and injunction as prayed 
for. Defendants must remove the buildings 
within three months of this date, otherwise 
plaintiffs can take out execution for removal 


thereof. Parties to bear their costs in this 
Court. 
D. Appeal allowed. 


(1) A IR 1929 Lah. 186; 112 Ind. Cas, 844. 
(2) 14 L 267; 145 Ind. Oas, 553; A IR 1938 
WUnN 


Lah. 705; 34 P L R618; 6 R L 113(F B). 
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SIND JUDICIAL COMMISSIONER'S 
l COURT - 


Oriminal Revision Application No. 14 
of 1938 
April 6, 1938 
Davis, J. O. AND Les», J. 
EMPEROR —Prosrovror 
versus 
KAURO MIZ ARI—RESPONDENT 

Bombay Children Act (XIII ' of 1924), ss. 3 (a), 
(0), 22—Accused, child and youthful offender— 
When can be committed to prison under s. 22. 

Where the accused is a child within the provisions of 
cl. (a) of s. 3, Bombay Children Act, and is a youthful 
offender within the meaning of cl. (c), the Court can 
only lawfully commit the accused to prison under the 
provisions of s. 22 of the Act after it certifies that 
the boy is so unruly or of so depraved character 

that he is not a fit person to be sent toa certified 
` school and that none of the other methods by 
which a case may be legally dealt with is suit- 
able. 

Mr. Partabrai D. Punwani, Advocate: 
. General, for the Crown. 


“Davis, J.C.—In this case one Kauro, 
- gon of Mizari, caste Brohi,’a boy of 14 
years, has been found guilty on his own 
plea of killing his mother whom he said he 
found at night in illicit intercourse with her 
paramour Imamdin and the Sessions 
Judge of Sukkur sentenced him to five 
years’ rigorous imprisonment. The atten- 
tion of the learned Judge, however, was not 
drawn to the relevant provisions of the 
Bombay Children Act and we have beep. 
moved by the learned Advocate-General 
to modify the order of the Sessions Judge 
that the accused should be sentenced to five 
years’ rigorcus imprisonment and kept in 
the juvenile. section of the prison and 
bring it in accordancé with the provisions 
of the Children Act. 

The accused in this case ia a child with- 
in ‘the provisions of cl.{a) of s. 3 because 
he is under 16 years of age and heis a 
youthful offender within the meaning of 
cl. (c) because he has been found to 
have committed an offence punishable 
with transportation or imprisonment, but 
the learned Judge could only have law- 
fully committed this boy of l4 years to 
prison under tke provisions of s. 22 of 
the Act after he had certified that the 
boy is so unruly or of so depraved 
character that he is not a fit person to 
be sent to a certified school, and 
that none of the other methods by 
which, a case may be legally dealt with 
is suitable. But the learned Judge has 
not so certified, nor can we, upon the 
material before us, give thjs „certificate, 
without inquiry, as we cannot say merely 
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on the material before us that the boy is 
so unruly or of so depraved character that 
he is not a fit person to be sent to a 
certified school. Moreover, any order of 
ours to send: the boy to a certified 
school under s. 23 would be of no avail 
because the learned Advocate-General ine 
forms us that as yet there is no certified 
school in this province. Therefore it 
appears to us thatthe proper course for us 
to take is to pass an order under s, 26 that 
this youthful offender shall be kept where 
he is at present, in the Hyderabad Jail, 
and report the case to the Governor-in- 
Oouncil for ordere under sub-s. (1) of that 
section. Under sub-s. (2) the Governor-in- 
Council has ample powers to order this 
youthful offender to be detained in such 
place and on such coaditions as he thinks 
fit. We, therefore, modify the order of the 
learned Sessions Judge accordingly. 


8. Order modified, 


MADRAS HIGH COURT 
Oriminal Revision Oase No. 428 and Oase 
Referred No. 13 of 1938 
July 12, 1938 

© LAKSHMANA Rao, J. 
DISTICT MAGISTRATE, KURNOOL— 
REFERRING OFFIOER 


VETSUS 
CHANDRA TIRUMAL REDDY AND OTHERS 
- -—RESPON DENTS ° 
Criminal Procedure Code (Act: V of 1898), 
Costs, if can be awarded. 
A Magistrate has no power to award costs in 
applications under s. 528, Oriminal Procedure Code, 


Oase referred by the District Magis- 
trate, Kurnool, dated June 12, 1938. 

The Public Prosecutor, for the Crown. 

Order.—The view of the Joint. Magis- 
trate is untenable and he has no power to 
award costs in application under s, 528, 
Criminal Procedure Code. . The reference 
is, therefore, accepted andthe order as to 
costs is set aside. The amount, if levied, 
will be refunded. i 

NB. 


s. 528 


Reference accepted. 


1938 
PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision No, 390 of 1937 
July 9, 1938 
ALMOND, J. C. AND MIR AHMAD, J. 
BITAL RAM KALICHARAN— 
J UDGMENT-DEBTOR— PETITIONER 
versus 
THAKUR DAS—DEOREB-ROLDER— 
< j RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 39 (d)— 
Interpretation—Small Cause Court cannot confer 
jurisdiction upon itself to proceed against immov- 
able property by transferring execution application 
to its regular stde—Interpretation of Statutes. 

It is a principle of the interpretation of Statutes 
that where a list of certain circumstances in which 
‘a particular act can be done is followed by a 
general clause, that clause must be interpreted as 
‘referring to circumstances ejusdem generis as those 
which have been recited in the foregoing clauees. 
Sub-cl. (d) of s. 39, Oivil Procedure Code, must be 
interpreted on these principles and it was not in- 
tended by the Legislature that this sub-clause should 
be utilized in order that a Court should proceed 
in execution ina manner which was not otherwise 
permitted by law. The Legislature his provided in 
various ways that a Small Cause Court shall have 
no juriediction over immovable property and it was 
not intended that merely by transfer to another 
kind of Court those provisions should be defeated. 
A Small Cause Court, therefore, cannot, by trans- 
ferring execution application to its regular side 
under s. 39, Civil Procedure Code, confer upon 
itself jurisdiction to proceed against the immoy- 
able property. Fielding v. Janki Das &Sons (l), 
Siri Ram v. Tulsi Ram (2), Bhagwan Dayalji v. 
Balu (3), Gopal v. Nanku (4) and Dharam Das 
Santidas v. Waman Govind (5), explained. 


©. R. against an order of, the Small 
Cause Court Judge, Nowshera, dated Octo- 
ber 18, 1937. pee oe 

Ch. Jai Krishan, for the Petitioner. 

Mr, M. Sher Bahadur Khan, for Res- 
pondent No. 2. . 


Almond, J. G.—Regpondent No. 1, Dr. 
Thakardas obtained a decree against the 
Petitioner Sital Ram in the Court of Small 


Osuses and applied for execution on June - 


‘29, 1937. On July 3, 1937, the decree- 
- holder's Counsel was present and an affi- 
. davit was filed to the effect that the only 
property of the judgment-debtor was a 
house against which the decree-holder 
prayed that proceedings might be taken. 
The Judge of the Small Cause Oourt who 
exercises ordinary jurisdiction also ordered 
the case to be transferred to the regular 
side and proceedings to be taken against 
the judgment-debtor'’s immovable property. 
This was eventually put to sale and suld to 
respondent No. 2, Sarbiland Khan, and the 
sale was confirmed in his favour on October 
18, 1937. Against that order the judgment- 
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debtor has presented this petition .for 
revision in which he takes two grounds. 
The first is that the order of transfer to 
the regular side was wrongly made without 
notice being given to him, and the second 
is that the Court on its regular side had no 
jurisdiction to praceed against immovable 
property in execution of a decree which 
had been passed by a Small Cause Court. 
In our opinion the petition can be disposed 
of on this second point, In support of his 
case learned Counsel for the petitioner has 
argued on the analogy of gs. 24 (4), Civil 
Procedure Code which is to the following 
effect: 

“The Court trying any suit transferred or with- 
drawn under this section from a Court of Small 


Osuses shall, for the purposes of such suit, be 
deemed to be a Court of Small Causes.” 


Learned Counsel has referred us to a 
case of the Lahore High Court reported in 
Fielding v. Janki Das & Sons (1) in 
which it was held that the word “suit” in that 
sub-section includes execution proceedings. 
The question in that case was whether an 
appeal lay from an order made by the 
Court to which the suit was transferred. 
No question of the sale of immovable pro» 
perty was involved and the remark that 
a suit included an execution prozeeding for 
the purposes of that sub section was not 
supported by the citation of any authority. 
So far as the ruling goes, however, it does 
support the petitioner's case to a slight 
extent. | 

Learned Oounsel for the respondent on 


‘the other hand relies on the following four 


cases: Siri Ram v. Tulsi Ram (2), Bhagwan 
Dayalji v. Balu (3), Gopal v. Nanku (4) 
and Dharam Dus Santidas v. Waman 
Govind (5). In the first of these cases it 
was held that as no formal order of transfer 
had been passed by the ‘Court of Small 
Oauses transferring the suit to a Court 
having ordinary jurisdiction, the latter Court 
could not proceed against immovable pro- 
perty. The point for decision in this case, 
however, was not directly in issue in that 
case for no formal order of transfer had 
been made in that case whereas in the 
present case a formal order of transfer was 
made. Bhagwan Dayalji v. Balu (3) and 
Gopal v. Nanku (4) are both judgments 
relating to the time when neither the present 
Oivil Procedure Oode nor the present Pro- 


(YA IR 1926 Lah. 465; 95 Ind. Oas. 243. 

(2) A I R1929 Lah. 398; 114 Ind, Cas, 329; 30 P 
L R 40; Ind. Rul. (1929) Lah. 249, 

(3) 8 B,230, 

(4) 1 A624, 

(5) 9 B 237, 
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: nis] Small Cause Courts Act was in force. 
They were decided with reference tos. 20 
of Act XI of 1865, which was the Act 
then in force relating to Courts of Small 
Gauses, and s. 20 of that Act prescribed 
definite procedure whereby the immovable 
. property of a judgment-debtor could be 
proceeded against in a regular Court, ifa 
certificate of non-satisfaction were granted 
by the Court of Small Causes. There is 
no section in the present Small Cause 
Ocurts Act corresponding to 8. 20 of that 
Act. Dharam Das Santidas V. Waman 
Govind (5) was decided with reference to 
s. 323, Civil Procedure Code of 1882, which 
corresponds in part to 8. 39 of the present 
Code, In that case also, the question at 
issue was whether a formal order of transfer 
was necessary under that section before 
the Court on its regular side could proceed 
against the immovable property of the judg- 
mentdebtor against whom a decree had 
been passed on the Small Cause side. _ 

It will be seen, therefore, that none of 
these cases which have been cited before 
us isan authority for the proposition that 
a Small Cause Court can transfer an execu- 
tion application to its regular side under 
s. 39 of the present Code, thereby confer- 
ring upon itself jurisdiction to proceed 
against the immovable property of the 
judgment-debtor, and the question now 
before us must be decided by reference to 
s. 39 asit stands. Tnat section gives four 
circumstances under which a Oourt can 
transfer a decree for execution to another 
Court. The first three of these circumstances 
relate to the convenience of execution from 
a territorial point of view aud the fourth 


i ows: | 
a n Court which passed the decree considers 
for any other reason which it shall record in 
writing that the decree should be executed by such 


t" : | 
, ae principle of the interpretation of 


that where a list of certain circum- 
pi aa iu which a particular act can be 
done is followed by a general clause, that 
clause must be interpreted as referring to 
circumstances ejusdem generis as those 
which have been recited in the foregoing 
clauses, and it appears to us that sub-cl. (d) 
of 5.39 must be interpreted on these prin- 
ciples and that it was not intended by the 
Legislature that this sub clause should be 
utilized. in order that a Court should pro- 
ceed in execution im & manner which was 
not otherwise permitted "by law. The 
Legislature has provided in various ways 
that a Small Cause Court sifall’ have no 


" juziadietion over immovable property and - 
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we cannot believe that it was intended 
that merely by transfer to another kind of 
Court those provisions should be defeated 
and in particular we refer to the fact that 
s. 20 of Act XI of 1865 has been omitted 
from the present Provincial Small Cause 
Oourts Act.. It appears to us in these cir- 
cumstances that the intention of the Legis- 
lature is that in petty cases which are tried 

summarily by a Small Cause Court, execu- 

tion should not be taken out against im- 

movable property. We, therefore,- accept 

this petitition, set aside all the proceedings. 
of the executing Court from July 3, 1937, - 
onwards. In view of the fact that this peti- 

tion has been decided on a point of law for- 
which no authority existed. we direct that 

the parties should bear their own costs in 

this Court. 


8. Petition accepted. 
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LAHORE HIGH COURT 
Second Oivil Appeal No. 1617 of 1937 
February 16, 1938 
TeK OnAND, J. 

NAND LAL—Derenpant-—AppgRLLANT 


versus 
Firm KHARAITI LAL CHAMAN LAL— 
PLAINTIFF AND ANOTHER—DereNpaNtT— 
RESPONDENTS 

Specific Relief Act (I of 1877), 3. 42—In execu- 
tion decree-holder: trying to attach property 
belonging to K and O separated brothers of judg- 
ment-debtor—His attempts failing twice—Suit by K 
and O for declaration of their title to property, 
maintainability of. 

One L obtained a money decree against H, In 
execution of this decree, he got a warrant issued 
for, attachment of movable property of the judg- 
ment-debtor which he undertook to point out in 
the judgment-debtor's shop, He took the bailiff to 
a ehop which was being carried on by K and C, 
brothers of H. These persons told the bailiff that 
the shop belonged to them, and that the judgment- 
debtor H was separate from them and was not a 
partner in it, the bailiff returned without attach- 
ment, The decree-holder made another attempt to 
have the warrant executed by attachment of goods in 
the shop. K andC then instituted a suit for declara- 
tion that they were exclusive owners of the shop, 

had no concern with it and that their assets 
were not liable to attachment and sale execution of 
the decree against H: 

Held, that the suit was maintainable as there was 
not only an assertion of a hostile title, but an 
attempt to seriously infringe the plaintiffs’ rights. 
It was not necessary forthem to wait till their 
goods had actually been attached, and then to sue 
under O. XXI, r. 63, Oivil Procedure Code. — 

S. 0. A., from the decree of the District 
Judge, Gujranwala, dated October 6, 1937. 

Mr. Mohammad Amin, for the Appellant. 

Mr. J. L.. Kapur, for the Respondents... 


Judgment.—The appellant Nand, Lal 
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obtained a money decree against Hans Raj, 


defendant No. 2. In execution of this decree 
he got a warrant issued for attachment of 


movable property of the judgmentedebtor’ 


which he undertook to point out in the 
Judgment-debtor’s shop at Gujranwala 
(hasab nishan dehi digridar). He took the 
bailiff to ashopina bazarin Gujranwala, 
which was being carried on by Kharaiti 
Lal and Chaman Lal, brothers of Hans Raj. 
- These persons told the bailiff that the shop 
belonged to them, and that the judgment- 
debtor Hans Raj was separate from them 
and was nota partner in it, nor were any 
goods belonging to him kept in the pre- 
mises. The bailiff made enquiries from 
the neighbours who supported the allega- 
tion of Kharaiti Lal and Chaman Lal. He 
then returned without attaching any goods. 
The decree-holder made another attempt to 
have the warrant executed by attachment 
of goods in the shop, but the plaintiffs stood 
their ground again, and the bailiff seeing 
a signboard bearing the plaintiffs’ names, 
did not proceed to attach the property. 
There was, however, ascuffle on this occasion 
followed by a criminal prosecution. A few 
days later Kharaiti Lal and Chaman Lal 
instituted a suit fora declaration that they 
were the exclusive owners of the firm 
Kharaiti Lal Chaman Lal, that the judg- 
ment-debtor, Hans Raj, had no concern with 
it, nor had he any goods of his own lying 
in the shop, and that none of the assets of 
the firm was liable to attachment and sale 
im execution of the decree of Nand Lal 
against Hans Raj. The suit was resisted 
by Nand Lal who pleaded that Hans Raj 


was in fact joint with the plaintiffs and in, 


any case they had no cause of action to get 
the declaration prayed for. 

The trial Judge held that the repeated 
attempts of the defendant to get the goods 
in the shop attached afforded a gocd cause 
of action to the plaintifis for a declaratory 
suit. Ono the merits, he found, after a 
detailed examination of the evidence, that 
it had not been proved that Hans Raj was 
joint with the plaintiffs or that he had any 
interest in the goods in the shop. On these 
findings, he decreed the suit. The defen- 
dapt appealed to the District Judge, who 
has affirmed the findings of the trial Court 
on both points and has affirmed the decree. 

On second appeal, it is urged that the 
swt is premature; and that the futile 
attempts made by defendant No. 1 to have 
the movable in the shop of the plaintiffs 
attached do not afford them a good ground 
for maintaining a suit for a declaration 
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under s. 42, Specific Relief Act. It is argued 
that the plaintifs should have waited till 
some of the goods in their shop had been 
actually attached, and then they should 
have filed objections under O. XXI, r. 58, 
Civil Procedure Code, and if the executing 
Court had dismissed the objections, then, 
and not until then, would they be entitled 
to sue for a declaration of their title. In 
my opinion this contention is without foreé. 
A suit for declaration under s. 42 can be 
maintained inter alia if the plaintiff is 
“entitled to any right as to any property" ; 
and the defendani “has denied or is inter- 
ested to deny” the plaintiffs right. In the 
present case both these conditions are 
fulfilled. The plaintiffs claim to be the 
sole owners of the firm Kharaiti Lal Ohaman’ 
Lal and of the goods in the shop of the firm. 
The defendant Nand Lal has been denying 
their exclusive right to such property, and 
alleging that Hans Raj was a partner in 
the firm and that the goods in the shop, or 
some of them, belonged to Hans Raj, he 
has attempted to attach such goods. ‘Lhe 
attempt failed once, but was repeated 
again. ‘There was thus not merely an 
assertion of a hostile title, but an attempt 
to seriously infringe the plaintiffs’ rights. 
On these facts the plaintiffs clearly had a 
cause of action to sue for declaration under 
s. 42. It was not necessary for them to 
“wait till their goods had actually been 
attached, their business stopped, or at any 
rate, partially impaired, and then to sue 
under O. XXI, r. 63, Civil Procedure Code. I 
agree with the Courts below in holding that 
the suit was maintainable in the form in - 
which it was brought. The learned Counsel 
for the appellant attempted to challenge the 
finding of fact that the plaintiffs were the 
exclusive owners of the shop, but this find- 
ing is supported by legal evidence on the 
record, and cannot be impugned in second 
appeal. No other point was argued. The 
appeal fails and is dismissed; but in the 
circumstances, the parties are left to bear 
their own costs throughout. 


s. Appeal dismissed., 
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PATNA HIGH COURT 
Death Reference No, 4 of 1938 (Orissa) 
“and Criminal Appeal No. 21 of 1938 
i August 29, 1938 


MoHAMAD NOOR AND ROWLAND, Jd. 
EMPEROR-—-ProsroUTOR 


; versus 

SADASIBO MAJHI AND 0TARRS—AOGUSED 

Criminal Procedure Code (Act V of 1898), s3. 215, 
240—-One of charges framed against accused— 
Sessions Judge neither trying it nor dropping it 
——Propriety—Hvidence Act (I of 1872), s. 30—Con- 
fesston—Whesher should claim for maker the lead- 
ang part in crime—Confession of co-accused how 
far evidence against accused—Corraboration, neces- 
sity .of—Whether rule of law or practice, 

Once a charge has been framed, it should not 
be dropped until the conclusion of the trial 
unless on the face of it, it is wholly inap- 
propriate or the trial is open to attack on the 
ground of misjoinder or multifariousness of charges. 
Lp. 131, col. 1.] 

- Where the accused were charged under as. 449, 
396 and 302, Penal Code, and the Sessions Judge, 
as regards the charges under sg, 449 and 396 
against accused neither cancelled these charges 
nor took upthe trial of them nor gave any reasons 
for so doing: 

Held, that he ought to have recorded some order 
in respect of these charges and should not have 
left them inthe air. He was not competent (under 
s. 215) to quash the commitment, though he could 
(under s. 240) stay the trialof some charges or 
allow them to be withdrawn on conviction being 
had onthe murder charge; in that case the conse- 
quences set forth in s. 240 would follow in the 
event of the conviction being set aside. If his 
intention was tO -withdraw the charges, it would 
be “premature” to doso. Kunja Subudhi v. Emperor 
(1), relied on. [p. 131, col. 1.] 

No doubt s. 30 of the Evidence Ast, requires 
that the confession should be one affecting its 
maker but the law does not go so far as to require 
that the’ confession should claim for its maker the 
leading partin the crime. Empress of India v. 
Ganraj (2), referred to. |p. 132, col, 1.) 

It isa rule at ‘least of prudence if not of law, 
that the confession of a co-accused uncorroborated by 
any other evidence is not alone sufficient to support 
conviction. [ibid] 

Ouse-law discussed. ] 

- There is no magic about test identifications, 
The evidence on which the Court has to act is 
the identification by witnesses at thetrial and the 
question is, are the witnesses to be believed or not, 
|p. 133, col. 2.] ' 

Per Mohamad Noor, J.— The view that though as 
a matter of law a confession of a co-accused 
is sufficient forthe conviction of an accused, as a 
rule of prudence, one must seek corroboration of the 
confession before conviction, places the confessions 
of a co-accuged on the same footing as the evi- 
dence of an accomplice, but it isnot. The evidence 
of an accomplice is as a matter of law suficient 
for a conviction. He isa competent witness and 
a conviction isnot illegal merely because it pro- 
ceeds upén the uncorroborated testimony of an 
accomplice (8. 133 ofthe Hvidence Act), The Courts 
are by law allowed but not compelled to presume 
him unworthy of credence unless he js corrobo- 
rated. lf in spite of warning a jur} believes him 
without corroboration, the High Court cannot inter- 
feres Jf "the framers of the Evidence Act intended 
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to attach to the confession of an accused against 
a co-accused the same value as the evidence of 
an approver, they would have said so. The con- 
fession of an accused can only be considered 
against his co-accused. Even this would not have 
been permissible but for s. 30 of the Evidence 
Act, The Act itself gives it a position inferior to 


the evidence of an approver. Sheo Narain Singh v.. 


Emperor (9)and Emperor v. Mangru Kisan (10), 
commented upon. |p. 134, col. 1] 
Ref. and Or. A. made by Letter 
No. S. O. 5-28 C-L, dated June 30, 1938, 
from Agency Sessions Judge, Koraput. 
The Public Prosecutor, for the Orown. 
Mr. M. izizulla, for the Accused. i 
Rowland, J.—The Agency Sessions 


Judge of Koraput has made this reference, 


for confirmation of the sentences of death 
passed on Sadasibo Majhi and on Jalla 
Dhonorjoy Domb under s. 302 of the Indian 
Penal Oode for the murder of Sunamani 
Dondasena, a widow aged about (0, resident 
in village Jodapalli, a hamlet of Dungia- 
puttbi. The murder is said to have taken 
place on the night of November 8, 1937, 
in the course of a dacoity committed by 
the two prisoners above-named and Orjuno 
Challan, Akutia Gudia and Gusang Soma at 
the house of Sunamani Bewa. 

It was the prosecution case that this 
old woman was of substantial means and 
that in the dacvity considerable sums in 
cash as well as numerous gold ornaments 


including properties of the lady herself -. 


and articles deposited with her by way 
of pledge 


of the five persons I have named and also 
from Chanda Loichan and Kepai Ghasi 
who are said to have received such articles 
from the dacoits knowing them to be 
stolen property. 

On these facts the Stationary Sub- 
Magistrate of Jaypur committed for trial 
at the Court of Session these seven persons 
namely, Sadasibo Majhi (accused No. 1), 
Orjuno Challan (accused No. 2), Akutia 
Gudia (accused No. 3), Jalla Dhanurjoy 
Domb (accused No. 4), Gusang Soma 
(accused No. 5), Chanda Loichan (accused 


No, 6) and Kepai Ghasi (accused No. T). 


Against the first five he framed charges 
under ss. 449, 396 and 302 of the Indiaf 
Penal Code. Against the sixth and seventh 
the charge framed was under s. 414, The 
fourth accused was also charged under 
s. 75 of the Indian Penal Ccde as being 
liable to enhanced punishment by reason 
by previvus convictions. When thee case 
came before the Sessions Judge, he framed 
a new charge under ss. 302 and 84 of 


or pawn were stolen by the ` 
dacoits and that some of the stolen pro | 
perties were recovered from the possession `~- 
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he Indian Penal Code and proceeded to 
ty accused Nos. 1 to 5 on this charge. 
He excluded from the trial the charge 
against accused Nos. 6 and 7 reserving 
Mtheir case for a separate trial. As regards 
the charges under es. 449 and 396 against 
«accused Nos. 1 to 5, he appears neither 
to have cancelled these charges nor to 
have taken up the trial of them.. The 
mSessions Judge ought to have recorded 
some order in respect of these charges 
and should not have left them in the 
air, He has given no reason for not 
trying them; and he was not competent 
(under s. 215) to quash the commitment, 
though he could (under s. 240) stay the 
trial of some charges or allow them to 
be withdrawn on conviction being had on 
the murder charge: in that case the con- 
sequences set forth in s. 240 would follow 
in the event of the conviction being 
set aside. If his intention was to with- 
draw the charges,I would consider it, in 
the words of Fazl Ali, J. in Kunja Subudhi 
v. Emperor (1) “premature” to do so 
“before there was time to judge what 
value could be properly attached to the 
confession and which part of it was liable 
to be rejected and which part of it had 
been sufficiently corroborated." “The rule 
of caution” (it was there said) : 

“Is that it is better to have too many charges 
than too few and once a charge has been framed, 
it should not be dropped until the conclusion of 
the trial unless on the face of it, it is wholly 
inappropriate or the trial is open to attack on 


the ground of misjoinder or multifariousness of 
charges." 


The facts and the history of the investi- 
gation are stated in the judgment of the 
Sessions Judge and it is unnecessary to 
repeat them at length. The deceased was 
last seen alive in her own village Joda 
palli on November 8, and her body was 
found about a hundred yards from her 
house at a stream called Kusumjodi the 
next morning. Death was due to strangula- 
tion with dislocation of vertabrae of the 
neck, There were cut marks on her left 
ear from which a gold ornament appeared 
to have been torn. No fruitful clue was 
obtained till about the beginning of 
December when the Police got some in- 
formation which led them to make searches. 
Properties were recovered from the posses- 
sion of each of the five accused. I shall 
deal later with the recoveries and evidence 
of identification of some of the properties. 
Four of the accused, that is to say, all 

(1) 8 Pat.°289; 116 Ind. Oas. 770; 30 Cr. L J 675; 
ALR 1929 Pat, 275; 10 P L T549; Ind, Rul. (1929) 
Pat. 338, 6 
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except accused No. 1 made confessions 
before a Magistrate and substantially 

the convictions rested on the confessions 

coupled with recovery .of stolen and sus: 

picious properties. In addition there is 

some evidence of movements and suspicious 

acts of the accused persons. The first 

accused and the second, who is his brother- 

in-law, are residents of Jayantagiri, about 

twenty miles from the home of the deceased. 

Accused No. 3 is of the same village. 
Accused No. 4 is of village Mewa, twelve 

miles from Jayantagiri and accused No.5 

is of Sindhiput, six miles from Mewa. 

According to the confession it was accused 
No. 1 who organized and led the gang, 

He sent accused No. 3 to call accused 
No. 4 and accused Nos. land4 planned 
to murder Sunamani and take her money 
and ornaments. It was accused No. 4 who 
called accused No. 5 and brought him 
in. The description of the murder is given 
in the several confessions in substantial 
agreement, the principal difference being 
that according to accused Nos. 2,3 and5 
these persons were posted outside to keep 
guard against any interruption while 
accused Nos. 1 and4 entered the house, 
overpowered and killed the woman; where- 
as accused No. 4 says that while he and 
accused No. 1 took the principal parts 
in gagging the woman's mouth and twist- 
ing her neck, “the other three accused 
(Nos. 2,3 and 5) also assisted in over- 
powering her by catching her legs and 
hands. According tothe confessions each 

of the confessing accused got Rs. 60 cash 

and some ornaments. All the confessions 

were retracted before the Committing 

Magistrate and at the trialand the accused 
persons who made them have said that 

they gave those statements under pressure 

brought by the Police. There is no evi-. 
dence of any such pressure having been 

brought. The Magistrate recording the 

confessions questioned the accused with 

commendable care and I have no doubt 

that the confessions were entirely voluntary. 

One of the accused, namely, Gusang 

No. 5, told the Magistrate that there had 

been some attempt at tutoring him to 

change his story so as not to implicate 

accused No. l, but he did not yield to 

he suggestion. 

: It ee been argued that the confessions 

are self exculpatory, that is to say, they 

did not implicate the makers in the same 

way as the, other persons mentioned in 

them and therefore should not be con- 

sidered as against the other acoused, 


‘ e 
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particularly accused No.1. No doubts. 30 
of the: Indian Evidence Act requires that 
the confession sh.u d be one affecting its 
maker and this tas been always, since 
as far back .s in Empress of India v. 
Ganraj (2); understood to mean that the 
confession must incriminate its maker or 
it is of no value against a co-accused 
but each of the confessions in the present 
ease fully implicates its maker in the 
guilt of dacoity with murder and of 
participation by assistance at the actual 
murder, so that principle does not avail 
the defence here; the law does not go 
go far as to require that the confession 
should claim for its maker the leading 
part in the crime. Then it is said that 
a conviction cannot be based on confes- 
sions unless there is other circumstantial 
evidence sufficient to support the con- 
viction independently of the confessions, 
There is an obiter dictum to this effect 
in Peryaswami Moopan y. Emperor (3), 
where Keilly, J., observed that: 

“the confession cannot take the place of evidence 


against the co-accused, nor can it be added to supple- 
ment evidence otherwise insufficient,” 


Now undoubtedly the rule is that 
the confession of a coaccused un- 
corroborated by any other evidence is 
not alone sufficient to support con- 
viction. ‘There is some difference of 
Opinion as to whether this is a rule 
of law, that is to say, a conviction 
based -on confession of co-accused alone 
would be bad in law, or whether it isa 
rule of practice which has all the reverence 
oflaw. The former view is taken by 
the Judges composing a Full Bench of the 
@alcutta High Court which decided the 
leading case of  Queen-Hmpiess v. 
Ashootosh Chuckerbutty (4), and followed 
by Jenkins, O. J. in Emperor v. Lalit 
“Mohan Chuckerbutty (5). The latter was 
taken in the Allahabad High Oourt in 
Emperor v. Kehri (6) and in Bombay High 
Court in Emperor v. Gangappa Kardappa 
(7) where Macleod, J. said that “confession 
in s. 30 cannot be restricted to an 
unretracted. confession, as once a confession 
is proved, it may betaken into considera- 
tion” “Nor dol think”, he said : 

Or M75: 129 Ind 
; . Oas. : ; 
(1930) M W N 858; 3 L W 337; 38 Cr Ly ie ina 


Rul. (1931) Mad. 309; AI R1931 Mad. 
(4) 4.0 483, meee 


5) 38 O 559; 10 Ind. Oas, 582; 1 ' 
uF bie. nd. Oas. 582; 150 W N 593; 12 Or. 


AG) 29 A 434; 4 A Li J 310; A W N4907, 140 
(9) 38 B 156; 21 Ind, Cas. 673: eae p 
peu ee eS 
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“That words can beread into the section when 
there is nothing in the section to fetter the discretion 
of the Court, or that there is anything in the section 
itself which prevents a Oourt from convicting 
after taking the confession into consideration. 
But I do think that the High Oourts in India 
have, as they are entitled to do, laid down rules of 
practice which deserve all the reverence of law so 
that they oughtto be observed by Judges when 
exercising their discretion under s. 30.” 

In this High Court the Caleutta view 
was accepted in Devendra Bhattacharya 
v. Emperor (8), but not in Sheo Narain 
Singh v. Emperor (9) or in Emperor v. 
Mangru Kisan (10). The question which 
of those views should prevail is in the 
present case academic, for on the one 
hand the whole ofthe facts are open to us 
as a Court of fact, andon the other hand, 
none of the accused is sought to be convict- 
ed on an uncorroborated confession. The 
question may require consideration 
in a case in which it directly arises. But 
the point with which we are concerned here 
is whether the above rule is to be extended 
to the length of laying down that when a 
conviction is sought to be based on the 
confession of a co-accused together with 
corroborative evidence, there is a rule 
that such corroborative evidence cannot 
be used unless it is sufficient, if believed, 
itself to support a conviction. This was 
the opinion of Jackson, J.in Ashootosh's 
case above referred to. He said: 

“An accused person other than he who has 
confessed cannot lawfully be convicted upon such 
confession alone, norin my opinion ought he to be: 
convicted on the ground of such contession corro- 
borated by circumstantial evidence, yniess the 
circumstances constituting corroboration would, if 
believed to exist, themselves support a convic- 
tion,” 

This extension of the doctrine was not 
accepted by the majority of the Full Bench. 
Garth, O. J., said : 

“How far any corroborative evidence would be 
sufficient, coupled with confession, to convict a 
prisoner, must depend on the circumstances 
of each particular case.” 

In Devendra Bhatacharya’s case (8) 
Scroope, J. quotes both Ashootosh’s case 
and Lalit Mohan's case as laying down 
that corroboration by circumstantial evid- 
ence is not sufficient unless the circum- 
stances constituting corroboration would, 


| 


- if believed to exist, themselves support a 


conviction. With great respect, the 
majority of the Judges who decided 
(8) 8P L T 566; 101 Ind. Cas, 881; 28 Cr.L J 497; 
AIR 1927 Fat. 257. . 
(9) 8 Pat, 262; 117 Ind. Cas, 43; 10 P LT 228; AI 
R 1929 Pat, 212; 30 Cr. L J 716; Ind. Rul. (182%) Pat. 
63. 
(10) 16 Fat, 612; 173 Ind. Cas. 507; A IR 1938 Pat. 
108; 19 P L T 104; 10 RP 418;4 BR 283, 39Cr,Ld 
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Ashootosh’s case laid down no such pro- 
position, and it was advanced asa rule 
of prudence, and not of law, even by the 
minority as is clear from the words I have 
quoted from the judgment of Jackson, J. 
with whom McDonell, J. concurred, and I 
find nothing in tke judgment of 
Jenkins, C. J. inthe later case to support 
this extension of the doctrine. Jen- 
kins, C. J. said: 

“The Court can only treat a confession as 
leading assurance to other evidence against a 
co-accused. Thus to illustratemy meaning, in the 


view I take, a conviction on the confession 
of a co-accused alone would be bad in law.” 


I do not think the learned Chief Justice 
Meant to Jay down any doctrine as 
tothe amount of corrcboration required. 
The remarks of Scroop, J. seem tome to 
be obiter dicta and the supposed rule to 
be not well-founded. Its implication is 
that the Court must assess the effect of 
the corroborative evidence independently 
asa condition precedent to consider- 
ing the confession and applying its mind 
todetermine the cumulative effect of the 
confession and corroborative evidence 
taken together. This isa mental gymnas- 
tic which I find it difficult to believe that 
the law requires a Court to practise. The 
definition of proof in s. 3 of the 
Evidence Act makes the real test to be 
whether after considering the matters 
before it the Court believes a fact to exist 


or considers its existence so probable 
that a prudent man ought to act upon 
the supposition that it exists. The cri- 


terion is whether the matters before the 


‘Oourt taken as a whole carry conviction. 


I can find no warrantin the statute for 
requiring a Court to speculate as to what 
its findings would beif the materials had 
‘been something different, as a preliminary 
to making up its mind whatit thinks of 
the caseon the materials as they stand. 
Not that I wish in any way to minimise 
the importance which experience teaches 
should be attached to independent cor- 
roboration of a confession not only in its 
general outlines but alsoas against each 
individual accused affected by it. I 
would accept, asa rule, at least of prud- 
ence if not of law, the statement in 
Barnabas Christian v. Emperor (11), that 
against a co-accuged a confession “can 
carry no weight unless it is substantially 
corroborated by gocd evidence from other 
sources’, The judgment of the learned 


Ql) 15P LT 711; 152 Ind. Cas. 275; AI R 1984 
ere’ 5%; 7 RP 163; 36 Cr. L J12; (1934) Or, Oas. 
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Sessions Judge does not show separately 
the exient to which the case against each 
individual accused is corroborated by 


the finds of property; and this aspect 
of the case needs further examination. 
(After considering the corroborative 


evidence against accused No. by 
considering the evidence as to identifica. 
tion of property, etc., his Lordship proceed- 
ed), In argument it was sought to discredit 
the identifications of property on the 
ground that test identifications were not 
held. Personally I see no magic about 
test identifications. The evidence on which 
the Oourt has to actis the identification 
by witnesses at the trial and the question 
is, are the witnesses to be believed 
or not? Ihaveno doubt as to the identifi- 
cation of material objects XI, XII and 
XIII as articles stolen in the dacoity, and 
Iamof opinion that as against this 
accused there was sufficient corroboration, 
that the case is true and that he is guilty 
of the offence. [His Lordship then considered 
evidence against the other accused and then 
continued]. The explanations of the accused 
as regards the finding of articleshas been 
in each case on the same lines, that is 
to say,none of them have claimed to be 
the owner of any of these properties but 
allhave said that the articles were in 
some way foisted by the Police. Of this 
there is no evidence and the testimony 
of the witnesses who speak of the recovery 
of the articles inthe manner alleged by 
the prcsecution has not in any way been 
shaken. 

The Sessions Judge has referred to 
some other corroborative evidence as regards 
movements of accused. [His Lordship consi- 
dered this aspect of the evidence and then 
concluded].The result of this examination of 
the evidence is that the case is established 
fully against all the accused and I would 
affirm all the convictions. According to 
the confessions of accused No. 3 and 
accused No. 5, the murder of deceased as 
well as robbery was in contemplation from 
the outset, and I believe this to be true. At 
any ratethere isno room for doubt that 
the robbery and murder were done in 
one transaction. The sentence of death 
imposed on accused No. 1 and accused 
No. 4 is fully merited by them and I 
would accept ihe reference and confirm 
it and dismiss the appeals of all the 
accused. , : 

We have béen handicapped in our study 
of the evidence of this case by the illegible ` 
writing of the Sessions Judge. Parts of 

e 
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the record could not be correctly transcribed 
into the brief and there were words which 
we referring to the original could not read. I 
hope that the Sessions Judge will endeavour 
in future to prepare a legible record. 

Mohamad Noor, J.—I agree that the 
reference be accepted and the appeal be 
dismissed. i 

I would, however, like to make a few 
remarks of my own on the value of the con- 
fession of an accused affecting another 
accused who is being jointly tried with him 
for the same offence. The view taken in 
Emperor v. Mangru Kisan (10), which 
followed Sheo Narain Singh v. Emperor (9), 
seems to be that though as a matter of law 
a confeesion of a co-accused is sutficient 
for the conviction of an accused, as a rule 
of prudence, one must seek corroboration 
of the confession before conviction. With 
all respect to the learned Judges who 
decided the two cases, this view places the 
confessions of a Go-accused on the same 
footing as the evidence of an accomplice, 
but I venture to think it is not. The evi- 
dence of an accomplice is, as a matter of 
law, sufficient for a conviction. He is a 
competent witness and a conviction is not 
illegal merely because it proceeds upon 
the uncorroborated testimony of an accom: 
plice (6. 133 of the Indian Evidence Act). 
The Courts are by law allowed but not 
compelled to presume him unworthy of 
credence unless he is corroborated. If in 
spite of warning a jury believes him with- 
out corroboration, the High Court cannot 
interfere. If the framers of the Indian 
Evidence Act intended to attach to the 
confession of an accused against a co-accus- 
ed, the same value as the evidence of an 
approver, they would have said so. The 
confession.of an accused can only be con 
sidered against his co-accused. Hven this 
would not have been permissible but for 
s. 30 of the Indian Evidence Act. The Act 
itself gives it a position inferior to the evi- 
dence of an approver. 

In practice, however, in a large number 
of cases it is immaterial whether the rule 
of seeking corroboration be taken a rule of 
practice which has all the reverence of law 
or whether it be treated as a rule of law. 
But difficulty is likely to arise in cases 
tried by jury in which there ig nothing 
against an accused except the confession 
of his co-accused whether retracted or not. 
The question may then arjse, whether the 
Judge ought to direct the jury to return a 

.verdict of not guilty on the ground that 


_ there is no evidence against the accused, or 
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in case the Judge does not give this,direc- 
tion and the jury on this material. alone 
convicts the accused, whether the convic- 
tion can be interfered with by the High 
Court on the ground that it is based upon 
no legal evidence whatsoever. Garth, O. J., 
in the case of Queen Empress v. Ashootosh 


Chuckerbutty (4), observed as follows: 

“A confession by prisoner A, which involves the 
guilt of prisoner B, is of itself, unsupported by 
other testimony, evidence of the weakest possible 
kind against B. It is simply the statement of a 
third person, not made upon oath or affirmation, and 
Iam of opinion, that no Court ought to convict pri- 
soner B upon such evidence. I consider, moreover, 
that if a prisoner were convicted upon such evidence, 
whether by a jury or otherwise, and were to appeal 
to this Oourt, the conviction ought to be set aside; 
and further, that any Sessions Judge trying such 
@ case before a jury ought to direct them to acquit 
the prisoner. How far any corroborative evidence 
would be sufficient, coupled with the confession, 
to convict a prisoner, must depend upon the circum- 
stances of each particular case.” 

It is clear from this observation that the 
question whether there can be a conviction 
on the confession of a co-accused was 
treated as one of Jaw and not of prudence. 

In the case of Emperor v. Lalit Mohan 
Chuckerbutty (0), Jenkins, C. Ja, went much 
further and observed as follows : 

“Reliance has been principally placed on those 
(confessions) of the accused Soilen Das and Susil 
Biswas, and these the prosecution would use not 
only against the person making them but also 
against the rest of the accused. The warrant for 
this is to be found in s. 30 of the Evidence Act, 
which provides that, when more persons than one 
are being tried jointly for the same offence, and a 
confession made by one of such persons affecting 
himself and some other of such persons, is proved, 
the Court may take into consideration such con- 
fession as against such other person as well as 
against the person who makes such confession. The 
language of the section is guarded, and the history 
of this Act leaves me in no doubt that this section 
was designedly framed in these terms. While ad- 
missions, 8 word which embraces confessions, are 
by s. 21 relevant, and may be proved as against the 
person making them, all that s. 3U provides is, that 
the Court may take them into consideration, as 
againet other persons, This distinction of language 
is significant, and it appears to me that its true 
effect is, that the Court can only treat a confession 
as lending assurance to other evidence against a 
co-accused. Thus to illustrate my meaning, in the 
view I take, a conviction on the confession of a 
co-aceused alone would be bad in law. This reading 
of the section appears to me to gain confirmation 
from the language of s. 5.” : i 

This view was adopted in this Courtin 
the case of Devendra Bhattacharya v. 
Emperor (8), where Das, J., (Scroope, J. 
concurring) held that under s. 30 of the 
Evidence Act the Court may take into con- 
sideration a confession made by an accused 
person against the co-accused, but the 
Court can only treat a confessiongas lend- 
ing assurance to other evidence against 
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a co-accused anda conviction based on the 
confession of a co-accused alone would be 
bad in law. 

Tam inclined to agree with the views set 
forth in the two Oaleutta cases and that of 
Das, J., in the Patna case above referred 
to. The case of Devendra Bhattacharya v. 
Emperor (8), which was an earlier decision 
was not brought tothe notice of the learned 
Judges who decided the two cases reported 
in Sheo Narian Singh v. Emperor (9) and 
Emperor v. Mangru Kisan (10). If a ques- 
tion arises as to whether a conviction based 
upon an wuncorroborated confession of a 
co-accused is bad in law, a question which 
did not arise in the two cases, the matter 
may require re-consideration. I am not 
prepared to go to the length of saying that 
there must be, apart from the confession 
of a co-accused, independent evidence by 
itself sufficient for conviction as has been 
stated as an obiter dicta in a Madras case. 
This will be making s. 30 of the Indian 
Evidence Act practically useless. But I 
think that the broad proposition that a con- 
viction can legally be had on an uncorro- 
borated confession of a co-accused is 
somewhat too wide. In my opinion, the 
correct law seems to be that there must be 
some evidence which when weighed after 
considering the confession of the co-accused 
should bring the charge home to the 
accused. 

The question, however, is of academic 
interest in this case, as there is not only 
ample corroboration to the confession of the 
four prisoners, accused Nos. 2 to 9, but 
there is independent circumstantial evi- 
dence against every accused. 

So far as the accused Nos. 2 to 5 are 
concerned, they can safely be convicted on 
their own confessions supported as they are 
by the discovery of the material objects. 

So far as the accused No. 1 is concerned, 
the material against him is ample, There 
can be no doubt that the deceased was 
murdered on the night in question. She 
was seen alive in the evening. The ecndi- 
tion of the dead body wih lobes of ears 
cut off and the condition in waich the house 
was found, leaves no room for doubt that 
robbery was committed along with murder. 
Then some properties cf deceased which 
have been sufficiently identitied were practi- 
cally produced by the accused No. 1 and 
he must be taken to have been in posses- 
sion of them. One may, therefore, safely 
presume under s. 114 of the Evidence Act 
(the illustrations are not exhaustive) that 
the accused No. 1 was either involved jn 


BACHU MALLIKARJUNA RAO V, OFFICIAL REORIVER, KISTNA (MADR.) 


135 


the murder and robbery or, at any rate, 
he received the stolen property knowing 
it to be the proceeds of the robbery. 
Having come so far, the little aid taken 
from the confessions proves the guilt of the 
accused No. 1 beyond any doubt. 


D. Order accordingly. 
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Provincial Insolvency Act (V of 1920), 58, 28, 51 
(3)—Distinction between “ debtor” and "insolvent ” 
—Sale held after adjudication—S, 51 (3), if operates 
—Ezecuting Court selling judgment-debtor's property 
after his adjudication—Sale is inoperative ~In- 
terpretation of  Statutes—Value of headings in 
interpreting sections. 

A am and an insolvent are strictly speaking 

different persons. An insolvent under the Insolvency 
Act meang a person against whom an order of adju- 
dication has hace made and that a debtor is a per- 
son who has made himself amenable to adjudica- 
tion but who has not yet been adjudicated. [p. 139, 
col, 2, 
KA 51 (3), Provincial Insolvency Act, can 
only refer to all cases of execution sales held before 
adjudication. It cannot operate in cages of | Sales 
held after adjudication for the two reasons, wis., (1) 
that it comes in the Insolvency Act amongst a set 
of provisions dealing with the effect of insolvency, 
(i. e., adjudication) on antecedent transactions and 
(2) that after adjudication the debtor has no 
property which can be sold in execution. Once 
the judgment-debtor has been adjudicated insol- 
vent, the Court executing a decree has no power to 
sell his property. The fact that the Official Re- 
ceiver was given 8 notice in the execution proceed- 
ings, does not make him bound by the sale, That 
is a question of procedure only. Sucha sale is 
inoperative, . 

[Oase-law discussed.) 

In different parts of the Act there areto be found 
classes of enactments applicable to some special 
object. Such enactments are in many instances 
preceded by a heading, special no doubt in one 
sense, as addressed tothe object or purpose, but 
where not otherwise provided for, general in its 
application to the enactments passed to accome 
plish the object. These various headings are not 
to be treated as if they were marginal notes, or 
were introduced into the Act merely for the purpose 
of classifying the enactments, They constitute an 
important part of the Act itself. They may he 
read, not only as explaining the sections which 
immediately follow them, as a preamble to a 
statute may be looked to, to explain its enactments, 
but as affording, a better key to the construction 
of the sections which follow than might be afforded 
by a mere preamble. [p. 140, col. 2.] 

O. A. agdinst an order of the Sub-Judge, 
Bezwada, dated August 5,1936. ° |. 

. . | * 
. 
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i Mr. P. Satyanarayana Rao, for the Appel- 

ant. 

Mr. V. Govindarajachari, for the Res- 
pondents. 

Burn, J.—The facts in this case are quite 
simple. The appellant is the purchaser at 
a sale held in execution on December 10, 
1935. The decree was passed on April 16, 
1935, and the execution petition was put 
in on the next day, An order for sale was 
passed on October 21, 1935, but four days 
before that, namely, on October 17, 1935, 
one of the judgment-debtors (defendant 
No. 3 in the suit) had been adjudicated 
insolvent in I. P. No. 15 of 19:5. It was the 
property of defendant No. 3 that had been 
attached in E. P. No. 87 of 1935 and pro- 
claimed for sale in the order passed on 
October 21, 1935, On November 19, 1935, 

- one of the creditors of the insolvent judg- 
ment- debtor put in an application in which 
he informed the executing Court of the 
‘adjudication of defendant No. 3, but the 
learned Subordinate Judge refused to stay 
the sale. On December 4, 1935, the Official 
. Receiver was impleaded in the execution 
petition. He did not appear on December 
9, the date fixed for sale, but in response 

_ to the noticeserved upon him on December 
4,he replied to the executing Court that 
the property of the 3rd judgment-debtor had 
vested in him upon adjudication, and he 
requested that the property of the third 
gudeg KASAN might be handed over to 
“him. 

The learned Subordinate Judge allowed 
‘the sale to proceed, and the present appel- 
lant purchased what was put up for sale as 
the property of the 3rd judgment-debtor for 
Rs. 5,000 odd. The Official Receiver applied 
under s. 47 and O. XXI, r. 90, Civil Pro- 
cedure Code, to have tke sale set aside, 
alleging that after the adjudication of the 
8rd judgment-debtor the Court had no 
jurisdiction to sell his properties in execu- 
tion, and that the sale after adjudication 
was a material irregularity in the conduct 
of the sale. The learned Subordinate Judge 
-who disposes of this application was the 
successor of the Subordinate Judge who 
ordered the saleto proceed. He held that 
the sale was invalid on the ground that 
the property of the 3rd judgment-debtor 
had vested in the Official Receiver under 
a,'28 (2), Provincial Insolvency Act ard that, 
` therefore, no Court had power to proceed 
to.sell the property. The purchaser in exe- 
cution has preferred this appeal. ° 

s The question for consideration, therefore, 
ise wh&ther a Court executing a decree has 

i ; 
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power tosella judgment-debtor's property 
after the judgment-debtor has been adjudi- 
cated insolvent. The case for the Official 
Receiver (respondent) is, as stated by the 
learned Subordinate Judge, that upon ad- 
judication the judgment debtor's property 
vested at once in the Official Receiver, and 
that, therefore, tbe executing Court had no 
power tosell. The case of the appellant is 
based upon s. 51 (8), Provincial Insolvency 
Act, which declares that : 

“A person who in good faith purchases the pro- 
perty of adebtor undera sale in execution shall, 
in all cases, acquire a good titleto it against the 
Receiver.” 

Mr. Satyanarayana Rao who argued the 
case for the appellant points to the wide 
terms of s, 51 (3) and relies very strongly 
upon the case in Muthan Chettiar v. Ven- 
katuswami Naicken (1). He relies also 
upon the case in Ramanatha Mudaliar v. 
Vijayaragharalu Naidu (2), Dineshchandra 
Roy Chaudhuri v. Jahanali Biswas (3), 
Madhu Sudan Palv. Parbati Sundari, 35 
Ind. Cas. €43 (4), Sankaralinga Mudaliar 
v. Official Receiver, Tinnerelly (5)s and 
Rajagopala Ayyar Vv. Ramanuja Chariar 

Mr. Govindarajachariar, who appears 
for the Official Receiver, contends that since 
immediately upon adjudication the property 
of the third judgment-debter vested in the 
Official Receiver, there was nothing left 
for the executing Court to sellin execu- 
tion and he relies upon the Privy Cauncil 
in Raghunatha Das v. Sundar Das Katthrt 
(7), followed in this Court in Anantarama 
Atyar v. K. Kovilamma (8), some observa- 
tions of Odgers, J. in Nainar Rowthen v. 
Pichai Rowthen (9) and certain observations 
of Waller, J, in Sivaswami Udayar v. Sub- 
ramania Ayyar (10). 

` d. Cas. 510; A I R 1936 Mad 
ais: MF ito, vie W 194; (1936) MW N 753, 


M 201. 
(2) AIR 1927 Mad. 983; 106 Ind. Cas, 34; 39 
L J 369 


M f 
(3) 62 O 457; 157 Ind. Oas. 862; A IR 1935 Oal. 
503; 39 O WN 424; 8R O 130. 

(4) 35 Ind. Cas. 643; A I R 1917 Oal, 606. 

(8) 49 M LJ 616; 92 Ind. Oas. 504; AIR 1926 
Mad. 72; (1925) M 2. 

(6) 47 ut 288; 80 Ind, Cas. 92; A. I R1924 Mad, 
431; 46M L J 104; 19 LW 179; (1924) M W N 182; 
31 M L 'T 37 (FB). 

(7) 42 0 72; 24 Ind. Cos, 304; A I R 1914 PO 
129; 41 I A 251; 180 W N 1058; 1 L W 567; 27 M 
L J i50: 16 M L T 353; (914) MW N 747; 16 
Bom. L R 814; 200 L 1555; 13 A LJ 154 (P 0). , 

8) 30 ML J hi; 34 Ind, Oas, 829; A i E197 
Mad. 924,19 M L T 357; 5 

(9) A I R 1929 Mad. 609: 120 Ind. Cas. E89; (1929) 
M W N 168; Ind. Rul, (1930) Mad. 89, 

(10) 55 M $16; 136 Ind. Cas. 338; A I R 1932 Mad, 
95; 62 M LJ 66; 34 LW 908; (1931) MW eN 125]; 
Ind. Rul. (1932) Mad. 290. 
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Now there is no doubt about the all- 
embracing-character of the words in s. 5] 
(3), Provincial Insolvency Act. It does ex- 
pressly say that a person who in good faith 
purchases the property of adebtor under a 
sale in execution shall, in all cases, acquire a 
good title against the Receiver. But it must 
be borne in mind that s. 51, Provincial 
Insolvency Act, comes under the heading : 
“Effect of insolvency on antecedent trans- 
_actions” and although it has been pointed 
out by Waller, J. in Stvaswami Udayar v. 
Subramania Ayyar (10), thats. 52, in its 
present form is entirely out of place under 
that heading, it has never been suggested 
that s. 51,is out of place. It would seem to 
follow that s. 51, can only govern transe 
action prior to insolvency, i.e, prior toad- 
judication. If that is so, the words “in all 
cases” in s.51 (3),can only mean in all 
cases prior to adjudication, for no part of 
this section can have any bearing upon 
transactions subsequent to adjudication. 
This aspect of the matter has been more 
folly discussed by my learned brother whose 
judgment I have had the advantage of read- 
ing, and with whom I amin agreement. 


Again it must be noticed that s. 51 (3) 
deals with purchase of the “property of a 
debtor.” Now upon adjudication the pro- 
perty of an insolvent vests immediately in 
the Official Receiver, i. e. the property 
passes to the Official Receiver and in so 
far as the judgment-debtor is concerned, 
there isno property of his which can be sold 
by the executing Court. This was very 
clearly stated by their Lordships of the 
Privy Council in Raghunatha Das v. Sundar 
Das Kaithri (7). The judgment of Lord 
Parker states that in their Lordships’ 
opinion the sale in that case was altogether 
irregular and inoperative". His Lordship 
goes on to state three grounds for this 
opinion : 

“In the first place the property having passed to 
the Official Assignee, it was wrong to allow the 
sale to proceed at all. The judgment-creditors had 
no charge on the land, and the Court could not 
properly give them sucha charge at the expense of 
the other creditors of the insolvents. In the second 
place no proper steps had been taken to bring the 
Official Assignee before the Oourt and obtain an 
order binding on him, and accordingly he was not 
bound by anything which was done, In the third 
place the judgment-debtors had at the time of the 
sale no right, title or interest which could be sold 
` to or vested in a purchaser, and consequently the 
respondents acquired no title to the property.” 

It will be seen that the first two grounds 
_ Stated by Lord Parker relate to matters of 

Procedure, viz.,(1) the sale ought not to 
have been allowed to go on, and (2) that 
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sale should certainly not have been allowed 
to go on without notice to the Official 
Assigaee. Those clearly are the grounds 
on which their Lordships held the sale to 
be “irregular”. The third ground, however, 
is a matter of substantive right. The right, 
title and interest of the judgment-debtor 
having passed to the Official Assignee, there 
was nothing left for the Court to sell in 
execution. That is why their Lordships 
say that the sale, besides being irregular, 
was “inoperative”. 

The decision of their Lordships of the 
Privy Coucil is, in my judgment, conclu- 
sive. It has been referred to on many 
cecasions, and in some of the cases quoted 
by Mr. Satyanarayana Rao as those upon 
which he relies, but in none of those cases 
his any attempt been made to explain 
away the third ground for the decision of 
their Lordships of the Privy Council. For 


example, beginning with the earliest case 


in Madhu Sudan Pal v. Parbati Sundari, 
35 Ind. Cas. 648 (4) the learned Judges rely 
upon s. 34 (3), Provincial Insolvency Act 
of 1907 corresponding to s. 51 (3) of the 
Act of 1920, but they make no reference 
whatever to the decision of the Privy Council 
in Raghunatha Das v. Sundar Das Kaithri 
(7). The case in Rajagopala Ayyar v. 
Ramanuja Chariar (*) was not a case in 
insolvency. The question referred to the 
Full Bench in that case was one of limitation 
and the Full Bench held that a sale held in 
execution without notice tothe legal repre- 
sentative of the judgment-debtor under 
O. XXI, r. 22, Civil Procedure Code, was a 
nullity. The learned Chief Justice on 
p. 300* expressly relies upon the Privy 
Oouncil case in Raghunutha Dasv. Sundar 
Das Kaithri (7) as authority for the proposi- 
tion that a sale in execution without pre- 
per notice under the section of the old 
Code, which corresponded to O. XXI, r. 22, 
Civil Procedure Code, was a nullity, The 
case in Sankaralinga Mudaliar v. Official 
Receiver, Tinnevelly (5) deals with an en- 
tirely different point, viz. whether an attach- 
ment before judgment followed by a de- 
cree prior to the judgment debtor's death 
has the effect of precluding the accrual 
of title by survivorship as against the 
attaching creditor in the same way as an 
attachment after decree. There is no 
reference tos. 34 (3), Provincial Insolvency 
Act and no reference to the Privy Council 
case in Raghunatha Das v. Sundar Das 
Kaithri (7).» The judgment of Wallace, J., 
in Ramanatha Mudaltar y-Vigayaraghavqlu * 


*Page of 47 M.—[Hd.]. í i 
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Naidu (2) was delivered in a case which is 
hardly parallel. There the Court had 
ordered summary administration under 
s. 74 of the Act. Wallace, J. held that 
upon the order for summary administration 
the property of the debtor under s. 74 12) 
vests in the Ccurt as a Receiver on the date 
of the admission of the insolvency petition. 
It is clear that this is not an authority 
applicable to a case where the property bas 
vested in the Official Receiver. In Dinesh- 
chandra Roy Chowhury v, Jahanali Biswas 
(3) the question dealt with was the effect 
of service or non-service of a notice under 
O. XX, r. 22, Civil Procedure Code. On 
p. 480* it is stated as follows : 

“In support of the appeal to this Court it was 
argued before us that the sale sought to be avoided 
by the Receiver was a nullity in view of the non- 
compliance with the provisions of O. XXI, r. 22, 
Civil Procedure Code; it was contended that the prop- 
erty, having been sold on September 22, 1932, after 
the judgment-debtor was adjudicated insolvent, and 
no notices having been served on the legal represen- 
tative of the judgment-debtor as required by Ô. XXI, 
r. 22, the sale was void ab initio.” 

Their Lordships held that the sale in 
that case was not void because it was not 
the fault of the decree-holders that no 
notice had been served upon the Official 
Receiver. There is a reference to the 
Privy Council case but their Lordships 

- held that it had no application to the case 
before them. Their Lordships dealt with 
the judgment ofthe Privy Council only on 
the question of the effect of want of service 
of notice to the representative of the judg- 
ment debtor. They did not deal with the 
third ground upon which the judgment of 
the Privy Council was based. The most 
recent case and the one most strongly relied 
upon by Mr. Satyanarayana Rao is the case 
in Muthan Chettiar v. Venkataswami 
Naicken (1). That was a case of a sale 
‘held after the admission of the insolvency 
petition but before adjudication and it was 
decided that the sale was good as against 
the Receiver. Mr. Satyanarayana Rao re- 
lies upon certain observations made obiter 
by Sir M. Venkatasuba kao, J. The 
learned Judge considers that s. 51 (3) 
applies to all cases whetber the sale is held 
before the adjudication or after the adjudi- 
cation. He holds that the Privy Council 
case in Raghunatha Das v. Sundar Das 
Kaithri (7) does not apply because in 
the Insolvency Act there was ne provi- 
sion corresponding tos. 51 (2). There is, 
however no discussion by the learned 
Judge of what appears to me—I say it 
with great respect—to be the "most weighty 
+ #Pafo of 62 0.—[Ed] 
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reason for the decision of their Lordships 
of. the Privy Council, viz., that the insorvent’s 
property having vested in the Offcial 
Receiver upon adjudication, there is noth- 
ing left which an executing Oourt can sell 
as the property of the debtor. On the other 
hand Mr. Govindarajachari is able to point 
to an explicit authority in this Court, 
Anantarama Aiyar v, K. Kovilamma (8). 
This case is particularly important because 
it was decided under the Act of 1907 in 
which s. 34 (3) corresponded precisely with 
the present s. 51 (3). There is a reference 
to s.34(3}, andin spite of the existence 
of that provision, Sadasiva Iyer and Moore, 
JJ., held that a sale after adjudication 
must be a nullity. This they held on two 
grounds, firstly that the sale was altogether 
irregular having been made in Violation of 
the provisions of s. 34 (1) after the Official 
Receiver had notified the Court of the 
presentation of an insolvency petition. 
They go on to say thit the sale was also 
wholly inoperative: 

“Weare also of opinion that the judgment-debtor 
had at the time of the sale no right, title or 
interest which could be sold or vested in a pur- 
chaser, and that consequently the 2nd respondent 
acquired no title to the property, which had passed 
to the Receiver on the adjudication order _ being 
made : see Raghunatha Das v. Sundar Das Kaithri 


So far as I am aware, there is no autho- 
rity in this Court to the contrary and I 
am, therefore, bound to followit. Ido so 
with greater readiness because with due 
respect I cousider it to be altogether sound. 
This decision is supported by the observa- 
tions made by Waller, J., in Sivaswamit 
Udyarv. Subramania Ayyar (10). In that 
case, the Official Receiver, who had been 
appointed interim Receiver of a debtor's 
land, applied to the Oourt under s. 52, 
Provincial Insolvency Act, to adjourn the 
sale. The Court refused to adjourn the 
sale and the sale was ‘held, and subse- 
quently, on the Official Receiver's applica- 
tion to have the sale set aside, his applica- 
tion was dismissed by the executing Court, 
a decision which was finally upheld by the 
High Court in Subramania Iyer v. Official 
Receiver, Tanjore (11) Waller, J., however, 
held that: 

“The Official Receiver was quite justified in 
declining to recognize the title of the auction~pur- 
chaser under a sale that should not have taken 
place or been confirmed by a. Court which was 
required peremptorily by the statute to stay its 
hand and to transfer the attached property to the 
Receiver.” 

In Nainar Rowthan v. Pichat Rowthan 

(11) 50M LJ 663; 93 Ind. Oas. 877; A I R 10926 
Mad, 432; 23 L W. 300. . 
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(9),.Odgers, J., though not referring to 
Raghunatha Das v. Sundar Das Katihri 
(7) made certain observations which are 
in point. The learned Judge says on 


. 611; 

“It ig perfectly obvious why notice is necessary to 
the Official Receiver in a special sense, because 
as the whole right, title and interest of the 
insolvent’s property has after adjudication 
become vested in the Oflicial Receiver, no title 
by sale or otherwise can be acquired without his 
concurrence. 

I cannot accept the contention that since 
the Official Receiver was given a notice in 
the execution proceedings in this case, 
therefore, he is bcund bythe sale. That, 
as I have already observed, is a question of 
procedure only. It is quite true that under 
the decision of the Privy Council the sale 
would have been bad if the Official Receiver 
had not been given notice; but it does not 
follow that since the Official Receiver was 
given notice the sale is good. If A is the 
judgment-debtor andthe executing Court 
sells B's property in execution of the decree 
against A, the sale must be a nullity, (it 
seems to me) whether it is held behind the 
back of B or before his face. The mere 
giving of a notice to B in the execution peti- 
tion cannot confer upon the Court the power 
to sell his property to satisfy a decree against 
another. 

I do not think that this interpretation 
leads to any great difficulties s. 51 (8) in 
my judgment can only refer to all cases of 
execution sales held before adjudication. 
Section 51 (1) provides that no person shall 
be entitled to the benefit of execution against 
the Receiver except in respect of assets 
realised in the course of the execution by 
sale or otherwise before the date of the 
admission of the petition. If asale is held 
before the insolvency petilion is admitted, 
the judgment-creditor can retain the sale 
proceeds. Ifit is held after the presenta- 
tion of the insolvency petition, the judg- 
mentecreditor cannot retain the sale proceeds 
as against the Official Receiver. But under 
s. 51 (3) in all cases the purchaser of the 
property of the debtor acquires a good title 
as against the Receiver; in other words 
the sale cannot be set agide. It was neces- 
sary to make a provision like s. öl (3) 
by reason of the provision of s. 28. 
By s. 28 (7) an order of adjudication 
shall relate back to, and take effect 
from, the date of the presentation of the 
insolvency petition. This would have the 
effect’of making the insolvent’s property vest 
in the Official Receiver with effect from 
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the date of the insolvency petition and, there- 
fore, if there were no such provision as s. 51 
(3), any sales held in execution between the 
date of presentation of the insolvency 
petition and the date of adjudication would 
have to be considered null and void. It is 
to prevent this effect of the doctrine of 
relation back that s. 51 (3) is introduced; 
but it can clearly not operate in cases of 
sales keld afier adjudication for the two 
reasong which I have already indicated, viz., 
(1) that it comes in the Insolvency Act 
amongst a set of provisions dealing with 
the effect of insolvency, (i. e. adjudication) 
on antecedent transaction and (2) that after 
adjudication the debtor has no property 
which can be sold in execution. I would, 
therefore, hold that the decision of the 
learned Subordinate Judge is correct and 
that this appeal should be dismissed with 
costs of respondent No. 1. 

Mockett, J.—The difficulty in this case 
is, in my opinion, due to the use of the word 
‘debtor’ throughout the Provincia! Insolvency 
Act. In many sections it is used as meaning 
the insolvent although in s. 55 it is used 
as meaning the debtor. Itseems tobe clear 
that a debtor and an insolvent are strictly 
speaking different persons. The use of the 
word ‘insolvent’ in the Indian Acts is repre- 
sented by ‘bankrupt’ in the English Bank- 
ruptey Act, but in England ‘insolvenoy’ is 
used in a rather general sense as indicating 
a stage prior to adjudication, e. g. vide s. 94, 
Bankruptcy Act, 1914, where a trustee 
against whom a receiving order has been 
made has to vacate his office by reason 
of insolvency. Under the Bankruptcy Act, 
1914, the word ‘debtor’ is dealt with in 
s. |, sub-s. (2) and the meaning seems to 
be a person liable to bankruptcy proceed: 
ings who is unders.1 (2) amenable „to 
the jurisdiction of the English Bankruptcy 
Court: vide Williams Notes to s. 1, Bank- 
ruptey Act. He is a person liable to 
adjudication but not yet adjudicated. 
Section 18, Bankruptcy Act, emphasizes the 
difference. The section says : 

“Where a receiving order is made against a debtor 
then (if certain conditions are fulfilled) the Oourt 
shall adjudge the debtor bankrupt; and thereupon 
the property of the bankrupt shall become divisible 
among his creditors,” 

It seems to me beyond doubt that an 
insolvent under the Insolvency Act means 
a person against whom an order‘of adju- 
dictioa has been made and that a debtor is 
a person who has made himself amenable 
to adjudicftion but who has not yet been 
adjudicated. Can it be doubted, that it 
might well be defam atory to describe.a debtor 

J 
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against whom a petition was pending as “an 
insolvent” as in England a bankrupt? The 
fact that tbe draftsman of the Provincial 
Insolvency Act has had little regard to 
the special meaning of the words ‘debtor’ 
and ‘insolvent’ does not seem to me in 
any way to affect the matter. For instance 
in ss. 27 (1) and (2), Provincial Insolvency 
Act, a person who has been ajudicated is 

‘referred to as a debtor, whereasin s. 28 
(2) he is quite correctly described as the 
insolvent and s 28 (2), says: 

“On the making of an order of adjudication, the 
wholeof the property of the insolvent shall vest in 
the Court.... . ..." 

In s. 31 (1) a person who has been adju- 
dicated is described as an insolvent, whereas 
in sub-s. (2) he is spoken of as a debtor and 
in sub-s. (3) again heis referred to as an 
‘insolvent. It is unnecessary to give further 
examples but perhaps s. 59 is another ‘strik- 
ing example of an adjudicated person being 
called both a debtor and an insolvent in the 
same section. It is, therefore, necessary, 
in order to ascertain what meaning is to 
be given to the word ‘debtor’ in a particular 
section, to examine that section having 
regard to its context and we have to consider 
in this appeal what is its meaning in 
s. 51 (3), Provincial Insolvency Act. If the 
word ‘debtor is to be used as meaning an 
insolvent, 7. e. a person who has been 
adjiidicated, then in spite of the decision 
of the Judicial Committee in Raghunatha 
Das v. Sunder Das Kaithri (7), where no 
provision similar to s. 51 (3), Privincial 
Insolvency Act had to be considered. I 
should feel constrained to hold that the 
Indian Legislature intended to give sanctity 
to sales by the Oourt in all cases and 
that ‘all cases’ means sales both before and 
after adjudication. But can such a mean- 
ifg be attached to the word ‘debtor’ in 
s. 51 (3)? I think not. In such a case 
as this, it is necessary to call in aid the 
rules of construction of statutes and in this 

Matter I derive from them considerable 
‘assistance. Section 51, Provincial Insolvency 
Act, is the first of five sections under the 
heading “Effect of insolveney on antecedent 
transactions’, which paraphrased means 
“the effect on transaction which took place 
before the order of adjudication of the 
insolvent had been made.” In Easter 
Gounties Ry. Co.v. Francis Marriage (12), 
_which concerns the construction of two sec- 
tions of the Land Clauses Consolidation Act, 
Baron OChannell, in order to gscertain the 


(42) (2862) IHL 03% 31T, J Ex. 73; 7 Jur. (NG 
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meaning of the section, discusses the value 
of heading in interpreting statutes. He says 
at p. 41*: 

“In different parts of the Act there are to be found 
classes of enactments applicable to some special 
object. Such enactments are in many instances 
preceded by a heading, special no doubt in one 
sense, as addressed to the objeot or purpose, but 
where not otherwise provided for, general in its 
application to the enactments passed to accomplish 
the object. These various headings are nob to be 
treated as if they were marginal notes, or were 
Introduced into the Act merely for the purpose of 
classifying the enactments, They constitute an 
important part of the Act itself. They may be 
read, I think, not only as explaining the sections 
which immediately follow them, as a preamble to 
a statute may be looked to, to explain its enact- 
ments, but as affording, as it appears to me a 
better key to the construction of the sections 
which follow than might be afforded by a mere 
preamble,” ae 

Baron Channell was recording his opinion 
as one of the Judges summoned to the House 
of Lords. Lords Wensleydale says at 
page 68*: 

“T am of opinion that an Act, penned as this is, 
cannot be read as a continuous enactment would be; 
various clauses relating to each separate subject 
are collected under various heads; with an appro- 
priate heading to each class, which must apply to 
the whole of that class to which it is the heading 
and the meaning of this heading, “and with respect 
to small portions of intersected land, be it enacted 
as follows," is equivalent to saying, that all the 
enactments or sections of the statute contained 
under that head relate to small portions of inter- 
sected land nnd they must, therefore, be construed 
as to relate.” 

Lord Wensleydale approves the observa- 
tions of Baron Channel}. 

“Tt is a rule of construction that where in the 
same Act of Parliament and in relation to the 
same subject-matter, different words are used, the 
Oourt must see whether the Legislature has not 
made the alteration intentionally and with some 
definite purpose; prima facie such an alteration 
would be considered intentional.” — - $ 

Thus Lord Esher M. R. observes in 
Guardians of Parish of Brighton v. 
Guardians of Strand Union (13) at p. 167f 
Applying these rules this case seems to 
me to be free from any difficulty. The 
words “the property ofa debtor” in s. 51 
(3) read with the heading can only mean 
the property of a person which has been 
sold previous to adjudication, the ‘trans- 
action’ being the sale. This leads to a 
reasonable result, namely that all sales both 
before and after the presentation of a 
petition but before adjudication by the 
Court are protected so far as passing a 
good title to a purchaser is concerned. It 
would have the effect of overridng in such 
cases the “relation back”: s. 28, sub-s. (7), 

(13) (1891) 2 Q B 156. 
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To hold that s. 51 (3) applies to sales by 
the Court after adjudication would lead to 
a most anomalous position. Such a sale 
roust prima facie be inoperative because 
a baukrupt has nothing to sell, his pro 
perty having vested in the Official Receiver 
which position is emphasized by the 
Judicial Committee in the vase above cited. 
So far from extending the meaning of a 
word in order to produce suca a result, 1 
should require unequivocal words in con- 
straining me to arrive at a result so wholly 
opposed to principles of Insolvency Law. 

I have had the advantage of reading 
my learned brothers judgment with which 
1 entirely agree. I have arrived at the 
same conclusion approaching it from a 
somewhat different angle which makes it 
unnecessary for me to deal with the 
authorities which have been cited and 
which have been discussed by my-learned 
brother. [ would dismiss this appeal with 
costs of respondent No. 1. 


N.-D. Appeal dismissed. 





PATNA HIGH COURT 
Appeal from Original Order No. 131 of 1938 
September 14, 1938 

Mogamap NOOR AND Ouartersi, dd. 

Babu BANSI LAL AND oftanrs— 
APPRLLANTS 

versus 

Maulvi MOHAMMAD HAFIZ— 
i RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 60 (1) (i), 
2- (17) (h)—Dedt for being attachable, af should have 
become payable — Advocate's fee becoming due from 
Government but not payable—If can be attached— 
Government engaging Advocate to conduct suit— Whe- 
ther becomes public officer-~S. 60, as amended by Act 
IX of 1937, if applies to proceedings arising out of 
suit instituted before June 1, 1937—Applicability of 
8. 60 (1), if restricted tu cases coming under a. 60 (b) 
—“Salary”, meaning of. 

A debt for the purpose of being attachable need 
not necessarily had become payable. It is not an 
uncertain sum, nor merely a right to sue. It is 
an existing property vested in the judgment-debtor, 
though the time of its realisation has not come. 

_ Where the letter of Government appointing the 
judgment-debtor Advocate to conduct the case on 
behalf ofthe Government clearly specifies a certain 
daily fee payable to him, and also says that it would 
be convenient ifthe Advucate submitted his bills for 
the payment of the money at the end of each month, 
after each day's work the daily fee stipulated becomes 
due to the judgment-debtor trom the Government 
and all the daily fees of a month become payable to 
him at the end of the month. Therefore the re- 
Mmunerations earned by the judgment-debtor till 
May 16 are attachable when the application is made 
on May «17. There is no question that when the 
decree-holder applies fur attachment on May 17, 
1998, fees for the month of April were not only due to 
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ii; 
the judgment-debtor but in fact had become payable 
and the fees up to May 17 were due to the judg- 
ment-debtor though they had not become payable 
till then. 

m An Advocate who is engaged to conduct a case on 
behalf of a client is for the purpose of that case in 
the pay of his client, because he is being paidfor the 
work which he performs for him. Similarly if he is 
engaged by. Government to conduct a suit, heis in 
the pay of theGovernment and comes under the 2nd 
catagory mentioned in s. 2 (17) (A), Oivil Procedure 
Code, Assuming, however, that he does not come 
within the category of an officer being in the pay 
of the Government, he certainly comes under the 
third category because he is being paid by fees for 
performing a public duty. Oonduct of a suit on 
behalf of the Government for the recovery of public 
money is performing a public duty which an Advocate 
undertakes. Civil suits by the Government or 
against the Government are public suits though with 
some exception the procedure of trial is the same as 
of suite between two private individuals 

Such an Advocate ie an officer anda public officer, 
giving the word ‘officer’ ita dictionary mean- 
ing. i 

fiho amended s. 60, Civil Procedure Oode, has no 
application in proceedings arising out of a suit in- | 
stituted before June 1, 1937. 

Scope of cl. (1) of s. 60 cannot be restricted in its 
applicability to the case of those to whom ol. (h) ap- 

ies. 

k There is nothing which restricts the word ‘salary’ 
in s, 60 to an emolument which is payable monthly 
or to au emolument payable toa man who: holds a 
permanent or a semi-permanent employment, 

Appeal from an order of the Subordi« 
nate Judge, Patna, dated July 14, 1938, 

Mr. B. P. Sinha, for the Appellants. 

Messrs. K. Husnain, S. A. Khan, A. Reza, 
S. M. Saleem, M. Azizullah and A. Moin, 
for the Respcndent. 

Mohamad Noor, J.—This appeal 
arises out of an executicn proceeding 
and the facts leading up to'it are these: 

The appellants hold a decree for a 
certain sum of money against the respon- 
dent who is an Advocate of this Court. 
The Provincial Government engaged the 
Advocate to conduct a civil suit at 
Ohaibassa for recovery of public money, ` 
His remuneration was fixed at a certain 
sum as daily fee, which included the re- 
muneration of his clerk also. It was also 
understood that the fee for a month 
would be paid if billed for at the end of 
the month. It is not disputed that the 
Advocate judgment debtor began working 
for the Government at Ohaibassa in the 
month of April, 1933, and continued to do 
so till at least the end of May, or per- 
haps till some time in June, His ree- 
muneratıon for the month of April amount- 
ing to’ Rs. 1,950 and for the mdénth of 
May amounting to Rs. 3,120 were payable’ 
to him by the officers of the Provincial 
Government,*at the cluse of each of these: 
two months. A da 
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On May 17, the decreé-holder appellants 
executed their decree and asked for 
attachment of the remuneration of the 
Advocate which had already become due 
from the Government and these which were 
likely to fell due to him. Later on a 
second application was made some time 
in June for the attachment of remunera 
tion of May also which had, according to 
the contention of the decree-holders, be. 
come due by then. The attachments 
were accordingly ordered. 

The judgment-debtor raised two objec- 
tions to the attachment. One was that 
out of the money due to him from the 
Government, ten per cent. was the re- 
muneration of his clerk and to that extent 
it was potthe property of the judgment- 
debtor. Regarding the rest, he relied 
upon s. 60 (1) (4) of the Code of Civil Pro- 
cedure as it stood prior to the amend- 
ment of 1937, and contended that not 
more than half of it was attachable. 

The learned Subordinate Judge allewed 
the objections and he withdrew the 
attachment to the extent of -eleven- 
twentieths of the money due to the judg- 
mentedebtor from the Government and 
maintained the attachment for the rest of 
it, that is to the extent of nine-twentieths 
of the amount. 

The decree-holder has preferred 
appeal. . 

The judgment-debtor has also preferred 
a crosseobjection questioning the attach- 
ment itself. It will be convenient to 
dispose of the crossobjection first. Now, 
the objection that the money due to the 
judgment-debtor from Government was 
not attachable at all was not raised before 
the learned Subordinate Judge, and then 
the objection itself has no substance. 
The learned Advocate for the judgment- 
debtor contended that the judgment- 
debtor had only an actionable claim 
against the Government, and it was not 
attachable. We have seen the letter of 
Government appointing the judgment- 
debtor to conduct the caseon behalf of the 
Government. It clearly specifies a certain 
daily fee payable to him, and also says 
that it would be convenient if the Advo- 
cate submitted his bills for the payment 
of the money at the end of each month. 
I have no doubt that after each .day’s 
work the daily fee stipulated became due 
to the judgment-debtor . from the Govern- 
ment and that all the daily feeg of a month 
became payable to him at the end of 
the month. Therefore, there is no question 
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that when the decree-holders applied for 
attachment on May 17, 1938, fees for fhe 
month of April were not only due to 
the judgmentedebtcr but in fact had 
become payable and the fees up to May 
17 were due to the judgment-debtor 
though they had not become payable 
till then. A debt for the purpose of 
being attachable need not necessarily had 
become payable. For instance, a bond 
which has not matured and which will 
become payable after some time is cer- 
tainly a debt which can be attached 
and sold and the person who purchases 
it will be entitled to realise the amount 
of the bond or the debt when it becomes 
Payable. It is not an uncertain sum, nor 
merely a right to sue. It is an existing 
property vested in the judgment-debtor, 
though the time of its realisation has 
not come. Take another instance, a person 
has deposited his money in a bank on 
twelve months' or two years’ notice. The 
money is not payable by the bank till 
the time of payment comes, but neverthe- 
less the money is the property of the 
depositor and is liable to be attached 
and sold. Therefore, I have no doubt that 
the remunerations earned by the judg- 
ment*debtor till May 16 were attachable 
when the application was made on May 
17, and whatever objection could have 
been raised about the attachment of the 
remuneration of the subsequent period, 
which had not been earned and had not 
become due, the objection is not available 
to the judgment-debtor, as in the month 
of June an application for aitachment 
was made and no objection to the altach- _ 
ment was raised on his behalf. Tke Court 
rightly or wrongly ordered the attachment 
of it and the judgment-debtor acquiesced 
in it. On the whole, I am convinced 
that there is no merit in the cross-objec- 
tion, 


I now take up the main appeal itself. 
The learned Advocate for the appellants 
has contended, frst, that the judgment- 
debtor was not a public officer; and, 
secondly, that if he was a public officer, 
his remuneration is not exempt under s. 60 
(1) (i) of the Oode of Civil Procedure. He 
has also contended that ten per cent. 
allowed for the clerk is excessive. 


The first thing to be considered is 
whether the judgment-debtor during the 
time when he was acting for the Gov- 
ernment, was a public officer within s. 2 
of the Code of Civil Procedure. Tha only 
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lause which can be applied is (h) of s. 2 
17) which runs thus :-— 

“Every officer in the service or pay of the 
tovernment or remunerated by fees or commission 
òr the performance of any public duty.” 


This clause refers to three classes of 
“persons, first, every officer who is in the 
miervice of Government it does not matter 
mwvhether he is paid or not. As long as 
ae is in the service of the Government, 
x, in other words, he serves the Govern- 
«nent, he is a public officer. In the second 
sategory are those who are in the pay of 

he Government. Here the Legislature 
as not specified the work which these 
ersons are to perform, that is to say, 
it has been presumed that when an 
officer is in the pay of the: Governmant 
Moe must have been performing a public 
mduty. In the third category are those 
who are remunerated by fees or commis- 
ion and in order that they be held to 

e public officer, it is necessary that the 
moayment should be for the performance 
sof any public duty. In my opinion dur- 
ming the period the judgment-debtor was 
sengaged by the Gevernment to conduct 
ma civil suit, he was in the pay of the 
Government. An Advocate who is engaged 
Ko conduct a case on behalf of a client 
Ks for the purpose of that case in the 
Way of his client, because he is being 
Waid for the werk which he performs for 
lim. Assuming, however, that he did not 
some within the category of an officer 
being in the pay of the Government, he 
sertainly cames under the third categoiy 
Moecause he was being paid by fees for 
performing a public duty. Conduct of a 
suit on behalf of the Government for 
Khe recovery of public money is perform- 
Nng a public duty which an Advocate 
wandertaks, Civil suits by the Government 
or against the Government are public 
suits though with some exception the 
easels of trial is the same as of suits 

etween two private individuals. Gov- 
rernment property is public property and 
wecovering it is in the interest of the 
wublic and it is the duty of the Govern- 
ment to recover it from those who are 
mot entitled to retain it. A lawyer en- 
paged by the Government to represent 
it before a Court performs a public daty 
when he does so. When a Government 
enforces a claim or refutes a claim, it 
does so on behalf of the publie as the 
‘Governmeat is a public institution. 

The learned Advocate for the appellant 
<ontended that the judgment-debtor, though 
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he may be in the pay of the Government 
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and remunerated by fees for performing.a 
public duty, was not a public officer as 
he was not an officer. The word ‘officer’ has 
not been defined in the Code and, there- 
fore, we must apply the dictionary meaning 
of the word. InStroud’s Judicial Dictionary 
the word ‘officer’ is defined as “one who 
holds an office",and the word'office’ is defined 
as “a right toexercise a public or private 
employment, and to take the fees and 
emoluments thereunto belonging’. The 
judgment: debtor in this case on his appoints 
ment as a lawyer by the Government had 
to exercise a rigut of employment in the 
suit to conduct it on behalf of the Govern- 
ment. He was an officer and a public 
officer. 

The next consideration is whether the 
emoluments of the judgment-debtor come 
within the exemptions of cl. (¢) of 
s. 60 (1) of the Code of Civil Procedure 
Clauses (A), and (4) of s. 60 (1) which except. 
the salaries of public officers have been 
amended by Act IX of 1937. But the 
amended section hasno application in pro- 
ceedings arising out a suit instituted before 
June 1, 1937, As in this case the suit 
in which the decree under execution was 
passed was instituted -long before June 


1937, the law applicable will be the law: 


as it stood before the amendment. The 
two cls. (h) and (i) as they stood before 
the amendment must be read together. They 
ran thus:— 

“(A) allowances (being legs than salary) of any 
public officer or of any servant of a Railway Oompany 
or local authority while absent from duty;” 

“(4 the salary or allowances equal to salary of any 
such public officer or servant as is referred to in cl, (h) 
while on duty, to the extent of, kc. dc." 

They refer to three kinds of emoluments 
of a public officer. Clause (h) deals 
with allowances which are given to him 
while he is not on duty. If this allowance is 
less than his salary, it is absolutely exempt 
from attachment. Clause (i) deals with two 
One is toe “allowances” 
which are referred to in subecl. (h) but 
when they are equal to the salary, and 
the second refers to the salary itself. These 
two are attachable to a limited extent, as 
prescribed in the clause itself. The learned 
Advocate fur the appellants, howaver, con- 
tended that salary does not cover the daily 
fees which were payable to the judgment- 
debtor. He contended that salary is what is 
payabie toa permanent or semi-parmanent 
employee, and mot the remuneration of a 
Lemporary employee engaged on daily fee. 
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One need not refer to the new s. 60 of “the - 


\ i44 
Code of Civil Procedure which makes 
the matter clear where the salarly for the 
purposes of cls. (h) and (2). means the total 
monthly emolument excluding any allow- 
ance which is exempted by Government. 
I do not wish to take help from this 
amended section because it is not applic- 
able to the present case. But here again one 
` must have resort tothe dictionary meaning 
of the word ‘salary’, Stroud’s Judicial 
Dictionary defines the word ‘salary’ as 
“recompence or consideration given unto 
any man for his pains bestowed upon 
another man's business”. I do not find any- 
thing which restricts the word ‘sal-ry’ to 
an emolument which is payable monthly 
or that it refers to the emolument payable 
to a man who holds a permanent or a 
semi-permanent employment. 

The learned Advocate further contended 
that el. " is applicable to the case of 
those to whom cl. (h) applies, namely, the 
salary mentioned in cl. (i) refers to the 
salary of one who is entitled to get allow- 
ances mentioned in cl. (h). I see no reason to 
restrict the scope of cl, (i). Whether a par- 
ticular officer is entitled to get any allowance 
while absent from duty is a matter of contract 
between him and his employer, the Govern- 
ment. Then the exemptions are not in favour 
of public officers only. They extend to any 
servant of a Railxuay Company or local 
authority. There may be cases in which 
under the terms of employment a servant 
of a Railway Company or local authority 
is not entitled to any allowances while absent 
from duty.. No doubt cl. (i) refers to 
cl. (h) but only to avoid repetition of the 
description: of officers whose salaries have 
been exempted. It does not follow that 
their salary for the period for which they are 
on duty is not covered by cl. (i) of 
B. 60 (1). 

Regarding the fee of the clerk which the 
learned. Subordinate Judge has held to be 
ten. per cent. of the amount payable to 
the judgment-debtor, he is,in my opinion, 
correct. Under the High Court Rules a 
clerk. of an Advocate is entitled to get not 
less than five per cent. Ten per cent. is 
reasonable and not excessive. 

On the whole, I am of opinion that the 
learned Subordinate Judge had taken the 
correct View of the case and the appeal must 
be dismissed. g 

The result is that the appeal and cross- 
appeal are both dismissed but there will 
be. no order for costs. a 

The order of temporary attachment passed 
by. tife Registrar for the money beyond 

roe . 
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what has been attached by the Subordi- 
nate Judge is vacated. . 

The attachment to the extent ordered by 
the learned Subordinate Judge will remain 
in force. 

Chatter]i, J —I agree. 

D. Appeal dismissed, 


RANGOON HIGH COURT 
Civil Regular Suit No. 234 of 1936 
June 1, 1937 

Braunp, J. 
MARY K. NIEMEYER—P ranting 
versus ` 
EBRAHIM MOOSAJI MAMOOJEE 
AND OTHERS-— DEFENDANTS 

Stamp Act (II of 1899), ss. 12, 85-~H fective cancel- 
lation—Depends on circumstances of each case— Tests 
—Stamps held were not effectively cancelled—~Oiyil 
Procedure Code (Act V of 1908), O. Vi, r, I= 
Allowing amendment is discretionary — Exercising 
discretion, principles of--Suit on equitable mortgage 
for debt due on pro-note—Pronote inadmissible as 
stamps not effectively cancelled—Claim on pro-note 
barred—Amendment sought by alleging some anterior 
or collateral obligation to pronote-—-Amendment held 
could not be allowed. 

Whenthe Act speaks of an ‘effectual manner’ of 
cancelling a stamp, it means a manner which ig 
sufficient to render the stamp in the eyes of a 
normal and ordinary person one which has already 
been used and has ceased tobe a new stamp. Whe- 
ther the cancellation of a stamp on an instrument 
amounte to effectual cancellation under s. 12, Stamp 
Act, so that it would be admissible in evidence under 
s. 35 depends upon the circumstances of each case. 
The test to be applied is if the stamp became detach- 
ed from the document to which it has been affixed 
and came into the possession of a personof ordinary 
honesty and prudence, could he conscientiously use 
that stamp again. J.N, Ezekiel v, E. Mordecai O), 
relied on, [p. 145, col. 2; p. 146, col, 1,] 

The stamps upon the promissory note were inthe 
form of four single one anna stamps in the shape of . 
asquare, two stamps above and two stamps below. 
Across the two top stamps are written the name of the 
two promisors, while the right hand bottom stamp 
was quite clearly defaced by the thumb impression of 
one of them. The thumb impression from the right 
hand stamp impinged on the left hand stamp of the 
lower row to the extent of some millimetres. A very 
small portion of the performation itself was discolour- 
ed and a still smaller portion of the actual stamp : 

Held, that to all intents and purposes that stamp 
was a new and uncancelled stamp. [p. 145, col. 2; p. 
146, col. 2.) 

There is jurisdiction in the Court under O. VI, r. 17, 
Civil Procedure Code, to allow amendments, what. 
ever their character, provided they conform to what 
have been established by judicial decisions to be the 
proper principles upon which amendment ought to 
be allowed. It is a matter for the Court's discretion 
but the exercise of that discretion is exercised on 
certain well-defined principles. Speaking perfectly 
generally, the first principle which lies, at the 
bottom of the exercise of this descretion is that the 
Court does not allow a party by amendmeñt as g rule 
to raise against his opponent a new case. It allows 
him in certain circumstances and upon cestain cone 


1858 


ditions to implement or to perfect some case which he 
has already pleaded but in which for some reason or 
other, there is a defect. What it does not allow him 
to do ås a rule is to raise a fresh case. The second 
principle upon which the Court acts in these things is 
that, wherever it is necessary for ths purpose of doing 
justice, it will strive to allow amendments in all 
cases where the opposite party can be compensated in 
costs. Thethird principle upon which the Court 
exercises its discretion is this. The Court will not, as 
a rule, permit a party by smendment to take away from 
his opponent some legal right that that opponent has 
acquired. By far the most frequent illustration of 
that principle arises in connection with limitation. 
It may be that, before the time comes at which a 
plaintiff asks to amend kis plaint, the defendant 
has acquired a complete legal answer to the 
amended claim under the statute of limitation. 
The general principle is that, unless in very 
exceptional circumstances, the Court will not 
allow a defendant tobe dispossessed of that legal 
statutory defence by the expedient of the plaintiff 
making an amendment and then ante-dating that 
amendment tothe date of the delivery of the original 
plaint. Australian Steam Navigation Co. v. William 
Howard Smith & Sons (2) and Charan Das.v, Amir 
Khan (3), relied on [p. 147, cols. 1 & 2] 

The mortgagee brought a suit asking for the ordi- 
nary relief against the defendants upon the footing 
of adeposit of the title deeds of the mortgaged pro- 
perty tosecure a debt due upona promissory note, 
The stamps on the promissory note were not effective- 
ly cancelled and therefore it was not admissiblein 
evidence, Anapplication for leave to amend the 
plaint was made by alleging some obligation either 
anterior or collateral to the promissory note itself. 
The claim on pro-note was barred at such time : 

Held, that the amendment should uot be allowed ag 
there were no special circumstances in the case to 
deprive the defendant of the legal defence that he had 
acquired. The refusing of the amendment would only 
deprive the plaintiff of a personal right against the 
defendant leaving his remedy against the defendant's 
property intact. Maung Shwe Myat v, Maung Po Sin 
(5), Maung Chit v. Roshan N.M. A Kareem Oomer & 
Co. (6)and Ramendramohan Tagore yv, Keshabchandra 
Chandra (7), distinguished | 

Messrs. N. M. Cowasjee and Masani, for 

the Plaintiff. 

Messrs. Sulaiman Basu and C. K. Ray, 


‘for the Defendants. 


Judgment.—This is an unfortunate case. - 


The suit isone by a mortgages, a lady called 
- Mary K. Niemeyer, against the representa- 
‘tives of the original mortgagors. The 
“amended plaint, which is dated November 
‘19, 1936, asks for the ordinary relief against 
‘the defendants upon the footing of a de- 
‘posit of the title deeds of the mortgaged 
- property to secure a debt due upon a pro- 
‘misgory note. Itisof sone importance in 
“this case to notice particularly the exact 
- form in which the matter is pleaded by 
the plaintiff. Paragraph 1 of the plaint 
-pleads simpliciter that on September 6, 
1932, the two original mortgagors by a 
_promissory note of that date agreed to pay 
to Messts, Balthazar & Sons, Limited, the 
sum of Rs. 8,000. It is to be observed 
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therefore that the promissory note, and 
the promissory note alone, is from first 
to last pleaded by this plaint. The mort- 
gage debt, according to the plaint, arises 
upon the promissory note of September 6, 
1932, and upon nothing else. There is 
not asingle suggestion that the mortgage 
debt has any origin other than the promis- 
sory pote. That that is so 1 understand 
is to be conceded. When the case came on 
to be heard, I asked to see the promissory 
note and it thereupon became obvious that 
a serious question arose as to whether it 
was not on its face defective. "This point 
ought certaialy to have been taken by the 
defendants themselves and I complain that 
it should have been left to the Court to 
take it. Itis nevertheless the duty of the 
Court, where the statute provides certain 
positive requirements for the stamping of 
documents, to take cognizance suo motu of 
defects in stamping. 


The stamps upon the promissory note of 
September 6, 1932, are in the form of 
four single one anna stamps in the shape 
of a square, two stamps above and two 
stamps below. Across the two top stamps 
are written the name of the two promi- 
sors, while the right hand bottom stamp 
is quite clearly defaved by the thumb 
impression of one of them. The question 
that arises is in respect of the leit hand 
stamp of the lower row. As to that, a 
very serious question emerges as to who- 
ther it has beea effectively defaced at ali. 
At that point it is proper that I should 
refer to what exactly the requirements of 
the Stamp Act are. They are to be found 
in s. 12, Stamp. Act, which says by sub-s. (1) 
Ore TEN affixes any adhesive stamp to any instrue 
ment chargeable with duty which has been executed 
by any person shall, when affixing such stamp, cancel 
the same so that it cannot be used again.” 

And subes. (3) says i 

“The person required by sub-s. (L) to cancel an 
adhesive stamp may cancel it by writing on or 
across the stamp his name or initials or the name 
or initials of his firm with the trus date of his so 
writing or in any other effectual manner.” 


“The vital words of course are the last 


‘five ‘in any other effectual manner’. It 


seoms that any manner of cancelling a 
stamp-—it is more often referred to as 
‘defacing’ a stamp—is recognized by the 
Stamp Act provided that it be ‘effectual. 
Taere seems to me to be no doubt that 
when the*Aet speaks of an ‘effectual 
manner of cancelling a stamp, it megns a 
manner which is sufficient to render phê 
stamp ‘in the eyes of a hormal and ordie 


Via 
nary person one which has already been 
used and has ceased to be a new stamp. 
Therefore, the test provided by the Act 
seems to me to be quite a simple one, 
namely, whether or not that has been 
done to the stamp which, to the eye of 
any ordinary person is sufficient to render 
it a used stamp as opposed to 8 new 
stamp. By s. 35, Stamp Act, it is provided 
that no instrument shall be admitted in 
evidence for any purpose unless such in- 
strument. s duly stamped. I have there- 
fore to consider in the first place whether 
the left hand stamp of the bottom row on 
the promissory note of September 6, 
1932, has been cancelled in an “effectual 
manner”. A question somewhat similar 
in principle to this one has been very 
recently dealt with by my learned brother 
Dunkley, J. J, N. Ezekiel v. E. 
Mordecat (1), and will, as I understand, 
appear in the next number of the “Rangoon 
Law Reports.” In that case also there 
was a promissory note bearing four 
stamps in the form of a square. The 
question arose there as regards the right 
hand bottom stamp, the two top ones 
being obviously sufficiently cancelled by 
the signature of the promisor. So far as 
the bottom stamps however were con- 
cerned, it was only a continuation of the 
dash under the signature of the promisor 
that touched them at all. This dash ex- 
tended right across the left hand of the 
two bottom stamps and covered the right 
hand bottom stamp to the extent of a 
quarter of an inch. The result was that 
of the two bottom stamps one had a single 
line right across it and the other had a 
line upon it a quarter‘’of an inch long. 
The question before “the learned Judge 
was whether as regards that right hand 
bottom stamp there was a sufficient can- 
cellation. He observed~—and if I may 
say so with great respect, rightly observed 
—that each of these cases must depend 
upon their own particular circumstances. 
He went on to take the following as the 
true test to be applied. Hesays: 

“The question to my mind resolves itself into 
this: If the stamp became detached from the doeu- 
ment to which it has been affixed and came into the 
possession of a person of ordinary honesty and pru- 


dence, could he conscientiously use that stamp again? 
[at pe 410 of A IR 1937 Rang.].” 


That expresses, I think, the same view 
that I have been endeavouring to express 
as to what is the proper tosto be applied 
in cases of this kind. That case is, of 


2 
. gj 173 Ind. Oas, $04; A I R 1937 Rang, 408 at p 410; 
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course, on its facts of no assistance to me 
in this case. Looking, therefore, at the 
promissory note of September 6, 1932, 
Ihave to make up my mind whether the 
left hand one of the two bottom stamps 
has been cancelled in an “effectual man- 
ner” in the sense which I have described. 
In my view, this is avery much stronger 
case than the case which was before 
Dunkley, J. The perforation between the 
two bottom stamps has not actually been 
severed but itis quite easy, by putting a 
piece of paper along the line of division, 
to see what would be the result if the left 
hand stamp stood by itself. Doing that 
itistomy mind as clear as anything can 
possibly be that the left hand stamp is 
for all ordinary purposes a clean and un- 
defiled stamp. It is true that the thumb 
impression from the right hand stamp 
does impinge, on the left hand stamp to 
the extent of some millimetres. A very 
small portion of the perforation itself is 
discoloured and a atill smaller portion of 
the actual stamp. Looking at that stamp 
by itself, I am perfectly satisfied that in 
nine cases out of ten the blemish upon it 
would escape unnoticed altogether by any 
ordinary person, and even if it were 
noticed, it would be attributed, I think, to 
some soiling of the stamp rather than to 
any deliberate attempt to efface it. To all 
intents and purposes that stamp is, in my 
judgment, a new and uncancelled stamp. ° 

It follows, therefore, if the view I have 
laken is the right one, that it is impos- 
sible to use this promissory note for the 
purposes of this suit and, inasmuch as the 
suit as it stands is, as I have pointed out, 
based upon nothing but the promissory 
note, it is, in the form in which it now 
stands, doomed to failure. But the matter 
dces not end there because Mr. Cowasjee, 
who appears on behalf of the plaintiff, 
says that he ought to be allowed to amend 
his plaint; now that it has failed upon the 
promissory note he has pleaded by alleging 
some obligation either anterior or cole 
lateral to the promissory note itself. He, 
therefore, asks me for leave to amend the 
plaint in that sense and [ have to consider 
the question—which is not altogether an 
easy question—-of whether it is proper in 
circumstances like these to grant leave to 
amend the plaint. The power of the Court 
to grant leave to amend arises under 
O. VI, r. 17, which says : e 

“The Court may abany stage of the proceedings 


allow either party to alter or amend hi pleadings 
ingudh mapger end op such torma aa mey be 
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just, and all such amendments shall be made as 
-may be necessary for the purpose of determining 
the real question in controversy between the 
parties.” 
_Thereis no doubt that there is jurisdic 
tion in the Court under that Rule to allow 
“amendments, whatever their character, 
provided they conform to what Lave been 
established by judicial decisions to be the 
‘proper principles upon which amendment 
ought to be allowed. It is a matter for 
the Court's discretion but the exercise 
of that, discretion is—as in the cases of 
many other of the discreiions which are 
vested inthe Court—exercised on certain 
weil-defined principles. Speaking perfectly 
generally, the first principle which lies, I 
think, at the bottom of the exercise of this 
descretion is that the Court does not allow 
a party by amendment as a ruleto raise 
against his opponent a new case. It 
allows him, in certain circumstances and 
upon certain conditions to implement or 
_to perfect some case which he has already 
pleaded but in which for some reason or 
other there is a defect. What it dces not 
allow him to do as a rule is to raise a 
fresh case. The principle upon which the 
| Court acts in these things is that, wherever 
16 is necessary forthe purpuse of doing 
Justice, it wiil sirive to allow amendments 
in all cases where the opposite party 
can .be compensated in costs. ‘I'he 
principle, or at any rate the modern princi- 
ple, is to takea large view and, provided 
any detriment or prejudice that is suffered 
by the opposite party can be made good 
-by costs, the Court tends to allow amend- 
ments provided they fall within the 
general principles upon which they are 
- allowed. That was expressed by the 
Privy Council in Australian Steam 
Navigation Co. v, William Howard Smith 
Sons (2), where their Lordships 
Bay . 
“Their Lordships are strong advocates for amend- 
ment whenever it can be done without injustice 
. to the other side, andeven where they have been 
put tocertain expense and delay; yet if they can 
be compensated for that in any way, it seems to 
- their Lordships that an amendment ought to be 


» allowed for the purpose of 1aising the real question 
between the parties,” 


The third principle upon which the 
Court exercises its discretion is this, 
The Ovurt will not, as a rule, permit a 
party by amendment to take away 
from his opponent some legal right that 
that opponent has acquired. By tar the 
most frequent illustrauoh of 
ple atyes in connection with 


(2) (1889) 14 A O 318; 61 L T 184, 


Limitation. 
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It may bethat, before the time comes 
at whicha plaintiff asks to amend his 
plaint, the defendant has acquired a 
complete legal answer to the amended 
claim under the statute of limitation. 
That applies to this © case. The general 
principle is that, unless in very exceptional 
circumstances, the Court will not allow 
a defendant to be dispossessed of that 
legal statutory defence by the expe- 
dient of the plaintiff making an amend- 
ment and then ante-dating that amendment 
to the date of the delivery of the original 
plaint. That also has been expressed in 
the Privy Oouncil in Charan Dass v. 
Amir Khan (8). The late Lord Buck- 
master there says this: 

“That there was full power to make the amend- 
ment, cannot be disputed,and though such a power 
should not, as a rule, be exercised where its effect 
is to take away from a defendant a legal right 
which has accrued to him by lapse oftime yet there 
are cases, see for example, Muhammad 
Zahoor Ali Khan v. Thakooranee Ratta Koer (4) 
where such considerations are outweighed by the 
special circumstances of the case... .” 

That is the general rule, but it is subject 
to exceptions in special cases. Those.are 
the principles, as I conceive them, upon 
which the Court acts in this matter 
of exercising its discretion under O. VI, 
r. 17, Oivil Procedure Code, aad it remains 
for me to see how, in such circumstances 
as these, they have been acted upon in 
this and other Courts. The first case to 
which I have been referred in this Court 
is that in Maung Shwe Myat v. Maung 
Po Sin (5). When that case is carefully 
looked at, however, it does not appear to 
me to be of very great assistance to the 
present one. There was there a suit by a 
Plaintiffagainst two defendants upon a 
promissory note for Rs, 175. Of the two 
defendants one of them expressly denied’ 
inthe pleadings that he executed the 
Promissory note but equally expressly 
admitted inthe same pleadings that he 
had actually taken the sum in question 
as a loan from the plaintiff. There stood 
therefore on record in the pleadings 
themselves an admission on the part of 
that defendant that quite apart from the 
promissory note, there had been a loan 
by the plaintiff tohim of the sum in 
question. The only question which arose 

(3) 48 O 110; 57 Ind. Oas. 606; A IR 1921 PO 50; 
47 LA 255;39M L J 195; 28 MLT149;2UPLR 
(PC) 124; 18 A L J 1095; 22 Bom. L R 1370;13 L W 
49:25 0 W N 984; 3P W R i921 (P O). 

AJI MIA 462.9 WOR 9: 2 uth. 197; 2 Sar. 320 
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(5) 3 R 183; 89 Ind, Oae. 425; 41 R'1925 Rang. 292p 
4 Bur, L J 141, . 4 r | . 
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in that case was whether it was o en 

the Court, on the pleadings as thee: sie, 
fo give to the plaintiff as against that 
defendant relief upon the footing of the 
loan, when the case had failed on the 
promissory note. No question of actual 
amendment arose. That was the question 
which was referred to the Full Bench 
in that case and it was answered in the 
affirmative. It is true that Sir Sidney 
Robinson, the then Chief Justice, made 
certain observations about amendments, 
He Royi : 

“In the present case there 

decree based on the original Wey but Leh Aa ie 
appears tous to becovered by the previous Full 
Bench ruling, for an amendment of the pleadings 
can be allowed atany stage of the proceedings 
and could have been allowed in this case. After 
améndment, the case will be covered by the pre- 
vious Full Bench decision. Amendment could 
clearly be allowed in a case where the original 
loan is admitted and where the sole result of 


fo it would be to force plaintif to another 
suit. 


He refers in terms 


19 only toa case where 
original loan 


is admitted", The 


‘difference between that case and the case 


‘before me is that in the 


| ] leadings i i 
suit there is not a syllabi to. bo pei 
about any transaction other than that 
constituted by. the promissory note, I cone 
fess that Ind myself a little relieved at 
being able to distinguich this case from 
that Full Bench decision. The next case 
to which Ihave been referred is that in 
Maung Chit v. Roshan N. M. A. Kareem 
Oomer & Co. (6), That, however, again does 
not appear to assist. It also is a Full 
Bench decision of five Judges of this 
Court but it deals only with the question 


<. of the circumstances in which there may 


+ „(6312 R 500; 152 Ind, 


or may not exist an obligation collateral 
to that whic is contained in the promissory 
note itself. That dves not affect the point 
before me, because for the purposes of this 
question of amendment I am assuming, 
without of course deciding, that there does 
or may exist un obligation outside this 
promissory note. 

_ Chere is, however, a very recent deci- 
sion by my learned brotaer Dunkley, J 


. 


[see J. N. Ezekiel v. E. Mordecai (1)]. 1’ 


confess that it causes me some slight 
embarrassment. The learned Judge was 
there dealing with a case which on its 
face was strictly parallel to thé Present 
case. There a plaintiff sued ona promissory 
‘note and at the date of his plaint the 
limitation period had almbdst run out. 


Cas. 1038; 
589;7 R Rong 184\F Bjs 038; A IR 1934 Rang. 


MaRY K. NİBMEYBÈ V. BËRARİM Moosasi mamooste (RANG) 


11810 
The stamps on the promissory note were 
defective, and accordingly it became im- 
possible to admit the promissory note in 
evidence. The plaintiff there and then 
at the hearing applied to the Judge before 
whom the case was—it was the Sub-Divi- 
sional Judge of Yamethin—for leave to 
amend by pleading the original loan. 
Without any objection being taken by the 
other side, leave to amend was given on 
the spot and ultimately an amended 
plaint was delivered, and I think, an amend- 
ed written statement was delivered in 
answer. In that case, therefore, there had 
been de facto an amendment and no 
question as to the propriety of the 
amendment was in fact before my learned 
brother Dunkley, J. when he heard the 
case towhich I am referring. The only 
substantive question before the learned 
Judge waswhetherin the circumstances 
that leave toamend had actually been 
granted, theeffect of that was to ante-date 
the amendment back to the date of the 
original plaint so that the amended claim 
was saved from limitation in the same 
way as the original claim had been, 
The learned Judge in dealing with that 
case made a number of observations which 
must, I think, in all the circumstances, 
be conceded tobe obiter. He comments 
upon the case in Charan Dasv. Amir Khan 
(3) which I have already mentioned, and 
observes thatit has been followed by a 
Bench of the Calcutta High Court in a 
recent case with which I also shall deal in 
ae moments. He then proceeds to say 
this : 

“It seems tome to be clear that, that must be so, 
forinthe original plaint an alternative claim 
based upon the original consideration could have 
been made, and then no question of limitation 
could have arisen, and it would be monstrous, to 
my Mind,that the plaintiff should lose his money 
mereiy because of a technical error in ths 
execution of the promissory note, which 18 no more 


than a conditional payment and not a discharge of 
the debt.” 


He then goes on to point out himself 
that those observations do not strictly 
arise upon the point that was before him. 
But basing himself as it seems to me upon 
the Calcutta case and upon the Privy 
Council case, he expresses a robust view 
that it would be “inonstrous’ not to allow 
an amendment in cases such as these. 
The last case with which I propose to 
deal is the Oaleutta case to which I have 
just referred. That again is a ease ofa 
promissory note which failed as such be- 
cause of a formal defect. The eplaintiff 
there prayed to be allowed to amend his 
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plaint in order to enable him to sue upon 
the original debt. Now this case, when it 
is looked at carefully, appears to me 
again to be quite a different case from the 
case that is before me. In this case there 
had been pleaded all the facts in the 
original plaint which were necessary to 
found the plaintiff's alternative claim. All 
that had been omitted was that in the 
original plaint he had neglected to ask for 
alternative relief. That, that is so, seems 
to me to be quite clear from the judgment 
of Lort-Williams, J. in Ramendramohan 
Tagore v. Keshabchandra Chandra (7), 
where he says: “The questions which we 
have to decide are whether the amendment 
ought to have been allowed, and, secondly.” 
. he goes there to refer to another ques- 
tion with which I am not concerned. He 
then says: 

“There is no doubt that the general rule is cor- 
rectly stated in Mullas Oode of Civil Procedure, 
Edn. 9, at p. 499. Leave to amend ought to be refused 
where the effect of the amendment would be to take 
away from the defendant a legal right, which has 
accrued to him by lapse of-time and this general 
rule ought not to be departed from, except in very 
special cases. Upon this pointthe plaintiff has relied 
upon the case in Charan Das v Amir Khan (3), 
where their Lordships of the Privy Council refused 
to interfere with the discretion exercised in allowing 
such an amendment. Inthat case it was clear that 
the claim, which the party sought to raise by his 
amendment, had been sutficiently indicated in the 
pleadings, but the presentation of it had been 
bungled by the Pleader. In the present case, the 
facts about the account and the hatchita and the 
adjustments of the account appear clearly in the 
plaint. The whole story is set out there, except that 
the actual details of the account have not been 
reproduced, The amendment allowed the plaintiff to 
sue for the original debt without any further amend- 
ment of the plaint. In my view, no further amend- 
ment was necessary, because the facts upon which 
the amendment was founded already appeared with 
sufficient clarity in the plaint, For this reason, I 
am of opinion that the trial Judge was right in 
allowing the plaint to be amended.” 

So that it is quite plain that in that 
Calcutta case, Lort-Williams, J. was 
dealing with a case where he was merely 
allowing the plaintiff to base an alterna- 
tive claim upon a case which was already 
sufficiently indicated and was content to 
treat it as one of those “very special cases” 
whichis mentioned in the judgment of 
Lord Buckmaster in Charan Das v Amir 
Khan (3). That case, like the case 
Maung Shwe Myat v. Maung Po Sin (5), was 
a case in which there was already 
sufficient material on the record, at any 
rate to foreshadow the alternative claim 
that was going to be raised, 


(7) 61 O 433; 150 Ind. Cas, 982; A IR 1934 Oal. 554; 
380 W Ne88;7 R O47. 
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Now; referring again to the facts of 
this case, as I have said, there is pleaded 
in the pleadings here nothing whatever 
except the liability on the promissory note. 
There is no inkling of any fact at all to 
establish or indicate any liability consti- 
tuted by the promissory note. No anterior 
loan or obligation is mentioned, although I 
have heard Mr. Cowasjee in argument refer 
to an obligation existing as long ago as 
1922. Mr. Cowasjee admits that, so far as 
his suit is strictly a mortgage suit, that is 
to say, a suit designed to bring the morte 
gaged property to sale and to have the 
proceeds applied for his benefit, it is not 
now barred by any period of limitation. 
What will be barred, he tells me, is his 
personal remedy against the mortgagors. 
It follows that the effect of a refusal of 
this amendment will be that it will pre- 
clude the plaintiff from enforcing hig 
personal remedy against the mortgagors, 
Upon no footing, if his rights against the 
mortgaged property are not affected now 
by any period of limitation, will he be 
prejudiced, so far as his remedy lies against 
the property, if he withdraws this suit with 
the leave of the Court and starts another. 
By exercising my discretion in accordance 
with what I conceive to be the established 
principles, [ shall not, at any rate, be doing 
more than depriving the plaintiff of his 
personal remedy. His remedy against the 
mortgaged property will, upon his own ad- 
missions, remain. 

Taking therefore as my guide, the Privy 
Council casein Charan Das v. Amir Khan 
(3), I have, I think, to apply the ordinary 
rule, namely that I must not, except in 
very special circumstances, deprive a 
defendant of a legal defence that he may 
have acquired, and speaking for myself I 
can find no very special circumstance in” 
this case. The case differs completely to 
my mind from the case in Ramendramohan 
Tagore v. Keshabchandra Chandra (7), in 
which all that was required was a formal 
amendment based upon sufficient already 
pleaded facts. I feel, therefore, that [ 
shall- have in my discretion to refuse to 
allow an amendment in this case. That 
leaves me no alternative but to dismiss 
the ‘suit. The result may be a hard one. 
But it would in the long run be harder 
still for.litigants in general ifin individ- 
ual hard cases principles of practice are 
discarded. I shall make a special order 
for costs replacing the scale provided in 
cl. (1), para. Gat p.37 of the High Court 
Rules and Orders. The plaintiff must “pay 


. 
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defendant No. 2 (a)'s costs of the suit which 
I shall assess at ten gold mohurs and he 
will also pay defendants Nos. 2 (d) and 2 
(g) their costs of the suit which I shall 
together assees at ten gold mohurs. 1 should 
add that [ have given Mr. Cowasjee an 
opportunity of withdrawing this suit with 
leave under O. XXIII, to bring a new one, 
but that has been declined. 
6. Suit dismissed. 


PATNA HIGH COURT 

Appeal from Appellate Decree No. 289 

of 1937 
August 16, 1938 
Daavie AND AGARWALA, JJ. 
BAHURIA RAM SAWARI KUER 

AND ANU THER— DEFENDANTS— APPELLANTS 

versus 

DULHIN MOTIRAJ KUER AND OTHERS 

— Praintirrs—Responpents 

Civil Procedure Code (Act V of 1908), s. 2,0. VII, 
r. 11—Decree—Memorandum of appeal rejected on 
ground of deficiency in stamp— Order, if appealable— 
Court-fee—Appeal filed on deficient court-fee—Duty 
of Court to give time to make good deficiency, 

An order rejecting a memorandum of appeal on 
the ground that it was insufficiently stamped without 
giving the appellant any time at all tomake up the 
ontelt, amounts a decree, and as such, -is appeal- 
able. 

[Case-law referred to.] 

Tt is the duty of the Court in cases coming under 
el. (c) of x» 11 of O. VII, to require the plaintiff to 
supply the requisite stamp paper within a time to 
be fixed by the Court before rejecting the plaint, 

In case of appeal when the amount of the court- 
fee payable is open to doubt, or the amountof the 
fee cannot be ascertained by the Court till the record 
js received, or it appears that the appellant has made 
an honest attempt to comply with the law, the Court 
may properly receive the appeal and allow time for 
the deficiency, if any, to be made good. 

{Case-law discussed. ] , 

A. from a decision of the District Judge 
of Saran, dated November 18, 1936, affirm- 
ing that of the Munsif at Chaprua, dated 
September 28 1936. 

- Messrs. B. P. Sinha and S. C.Chakravarty, 
for the Appellants. 

Messrs. K. Husnain and Jaleshwar Pra- 
sad, for the Respondents. 

Judgment.—This is an appeal against 
an order of the District Judge of Saran, 
rejecting a memorandum of appeal on the 
ground that it was insufficiently stamped. 

The learned Advocate for the plaintiffs- 
respondents hus raised a preliminary ob- 
jection that no appeal lies against such an 
order, citing in support Jnanadasundari 
Shaha v. Madhabchandra Mala 41). That, 
: (1) 59 O 388; 138 Ind. Cas. 643; A I R 1932 Oal. 482; 
Ind.. RW. (1932) Cal. 462. i 
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however, was a case in which the point 
actually decided was that though the Dis- 
trict Judge had rejected a memorandum 
of appeal on the failure of the appellant 
to put in deficit court-fees by the time 
allowed, he had jurisdiction to entertain a 
fresh application for time under O. VII, 
r. 18, applying s. 5 of the Limitation Act. 
In the case before us the District Judge 
rejected the memorandum of appeal as soon 
as the deficiency in court fees was brought 
to his notice. In Suraj Pal Pandey v. Uttam 
Pandey (2), following the Allahabad and 
Madras rulingsin Rup Singh v. Mukhraj 
Singh (3) and Ayyanna v. Nagabhoosa- 
nam (4), moreover, it was held in this Oourt 
that an order of dismissal by a District 
Judge construed as an order rejecting a 
memorandum of appeal for the appellants’ 
failure to make up a deficit iù court- 
fees is tantamount to a decree within the 
meaning of the Civil Procedure Code. An 
order of rejection passed without. giving 
the appellant any time atallto make up 
the deficit would seem even more clearly 
to be a decree, for tosuch an order itis im- 
p-ssible to apply O. VII, r. 12, the provision 
on which the decision in Jhanadasundari's 
case (1), was rested. The learned Calcutta 
Judges did indeed make it clear that in their 
opinion the definition of “decree” ins. 2, 
as inclusive of the rejection of a plaint is 
not extended by s. 107 (2), tothe rejection 
of a memorandum of appeal. But the cases 
from Rup Singh v. Mukhraj Singh (3) and 
Ayyanna v. Nagabhoosanam (5), were de- 
cided under the Code of 1882 which pro- 
vided that an order rejecting a plaint “is 
within .the definition” of “decree” and this 
provision is substantially reproducedin the 
present Code, even though the clause de- 
fining decree" was materially modified in 
other respects in 1908. It may at first sight 
seem rather strange that the rejection of a 
plaint should under s. 2, be deemed to 
include the rejection of a plaint and yet 
under O. VII, r. 13, should not of its own 
force, preclude the plaintiff from present- 
ing a fresh plaint in respect of the same 
cause of action ; but this is probably to be 
got over by a reference to the usual words 
in the defining section (s. 2), “unless there 
is anything repugnant in the subject or 
context.” Be that asit may, the rejection 
of the memorandum of appeal in the pre- 


(2) AIR 1992 Pat. 281; 63 Ind, Oas. 99;6P LJ 
625; 3 P L T117; (1921) Pat. 337. 
x (3'7 A 887, 

E {e 16 M 285. . 
5)3PL J 443; 44 Ind. Cas. 50; (1918) Pat. 264; 4 
L W223. . 
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sent case was not rejection in any of the 
circumstances specified in any clause of r. 11 
of O, VII, as happened in Jnanada- 
sundari Shah's case (1) and r. 13, only refers 
to rejection on the grounds given in r, 11. 
If it had been the intention of the Legis- 
lature to make the rejection of a memo- 
randum of appealin circumstances to which 
O. VII, r. 18, does not apply non-appealable, 
the rulings under the Code of 1882 would, it 
may be presumed, have led to a material 
change as regards the rejection of a plaint 
in the definition of decree or to a clear 
provision to that effect somewhere else in 
the Code of 1908. From this point of view 
it is impossible to hold that the réjection of 
the memorandum of appeal in the present 
case is not a decree (and is, therefore, not 
appealable as such) merely because s. 107 
(2) of the Oode, as Suhrawardy, J. pointed 
out, 

“doea not purport to give the order passed by an 
Appellate Court the same effect as an order passed 
by an original Court of a like nature,” 

The preliminary objection must, there- 
fore, be overruled. 

The learned Government Pleader, who 
appears for the appellants, began by en: 
deavouring to show that the memorandum 
of appeal was not in fact insufficiently 
stamped. This is, however, opposed to an 
express decision of the Taxing Judge in 
T. K. Rowlins v. Lachmi Narain Jha (5). 
The learned Advocate referred to our recent 
Full Bench decision in Thakan Chaudhuri 
v. Lachhmi Narayan (6), where several 
Previcus decisions relating to court-fees 
Payable by a mortgagee decree holder when 
he appeals or proceeds to execution were 
approved. Butin the present case it was 
the defendants (the mortgagor and her trans- 
ferees} that appealed to the lower Appel- 
late Court. Ithas been pointed out in seve- 
ral cases that the relief that defendants in 
such suits have to seek from the Appellate 
Court is different from what a plaintiff-ap- 
pellant would have to seek. On this being 
realised, the point was not pressed, and it 
must be held that the appeal to the Dis- 
trict Judge was not in fact sufficiently 
stamped. 

It was next contended that the learned 
District Judge should not have summarily 
rejected the memorandum of appeal on 
noticing the deficiency, but ought to have 
given the appellants some time for filing 

e necessary stamps. Order VII, r. 1], 
which deals with the powers of original 


(6) 14 Pat. 4; 152 Ind. Cas. 244;7 RP 159A IR 
1934 Pat. 571; 15 P L T 548, 
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Courts in such matters has been recently 
considered by a Full Bench of this Oourt in 
Baijnath Prasad Singh v. Umeshwar Singh 
(7) and it has been held that itis the duty 
of the Court in cases coming under cl. (c) 
of r. 11 of O. VII to require the plaintiff to 
supply the requisite stamp paper within a 
time to be fixed by the Court before re» 
jecting the plaint. It has been pointed out 
on behalf of the respondents that there 
has been some difference of opinion on the 
question whether O. VII, r. 11, applies to 
courts of appeal. The Bombay High Court 
in Achut v. Nagappa (8), held that s. 107 
(2) of the Civil Procedure Code does make 
O. VII, r. 11, applicable to appeals. This 
view was not accepted in Madrasin Akka- 
raju Narayana Rao v. Akkaraju Seshamma, 
26 Ind. Oas. 33 (9), but the learned Judges 
in this case proceeded on what had been 
heldin Balkaran v. Gobind (10), regarding 
High Courts to which O. VII, r. 11 (c), is 
made applicable by O. XLIX, r. 3. In 
Jnanadasundari Shaha’s case (1), it seems 
to have been held that O. VII, r, 11, is 
applicable to the Oourt of the District 
Judge asa Court of Appeal ; and the same 
view is applied in Suraj Pal Pandey's case 
(2), which has been already referred to. 
In Allahabad and Calcutta the view also 
taken seems to be thai if an insufficiently 
stamped memorandum of appeal has in 
fact been accepted by the Oourt by inad- 
vertence, time may be given to the appele 
lant to supply the deficiency. Now, this is 
what happened in the present case, for the 
memcrandum of appeal was presented on 
November 17, 1936 (the first open day after 
the Civil Court vacation) and was ordered 
by the: District Judge on that date to be 
registered ; it was rejected on the following 
day on a stamp report pointing out the de- 
ficiency in court-fees. The learned Advocate 
for the respondents has relied on the obset- 
vation in Ram Sahay v. Lachmi Narayan 
(11), that s. 149, should not be construed and 
time extended in sucha way as tonullify s. 6 
of the Court Fees Act. But it was also 


said in that case that 

“when the amount of the court-fee payable is open 
to ‘doubt, or the amount of the fee cannot be ascer- 
tained by the Oourt till the recordis received, or 
it appears that the appellant has made an honest 
attempt to comply with the law, the Court may pro- 


(7) 16 Pat. 600; 172 Ind. Cas. 138, 18 P L T 685; AIR 
1937 Pat. 550; 4 B R 105; 10 R P 284. . 

(8) 38 B 41; 21 Ind. Cas. 337; 15 Bom, L R 902, 

(9) 26 Ind. Oas,33;27 M L J 667; AIR 1915 Mad. 


428. 
(10) 12 A f29°A W N 1899, 39, 
11) 3 P L J 74; 43 Ind. Oas. 675; 5 P L W 18, 
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pehy receive the appeal and allow time for the 
deficiency, if any, to be made good.” 


The appellants (as already indicated) were 
the defendants in the mortgage suit, and 
they valued their appeal at the figure at 
which the plaintifs had valued it in the 
trial Court... According to the ruling in 
Rowline’s case they ought to have valued 
it a little higher by including the interest 
pendente lite a relatively small matter. 
There was alsoa number of rulings which 
would at first sight suggest that the appel- 
lant need not pay court-fees of such inter- 
est. It is plain that the learned Judge's 
who decided Ram Sahay’s case (11), would 
have had no hesitation, on the principles 
laid down by them," in giving such an 
appellant the benefit of s. 149 or O. VII, 
r. 11. ‘The argument for the appellants 
become all the more irresistible when we 
see that the stamp report about the deficien- 
cy was evidently dealt with by the District 
Judge without the knowledge of the appel- 
lants. The learned Advocate for the res- 
pondents has endeavoured to argue thatno 
consideration ought to be shown to the 
appellants, because after the rejection of 
their memorandum of appeal, they applied 
tothe District Judge under s. 151 of the 
Civil Procedure Oode, and when it was 
pointed out tothem that their proper remedy 
was by anapplication under O. XLI, x, 1, 
which required the paymentof court-fees 
equal to half the court-fees payable on the 
appeal, they took no further action. What 
this, however, has to dowith the propriety 
of the order of rejection passed by the Dis- 
trict Judge on November 18, 1936, it is not 
very easy to see. 

The appeal must, in our opinion, be 
allowed, and the order of rejection passed 
by the lower Appellate Oourt set aside, the 
case being sent back to the lower Appel- 
late Court for disposal in accordance with 
the law. 


D, Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Rule No. 1339 of 1937 
February 16, 1938 
Enerey, J. 
SEORETARY or STATE——-CLATMANT— 
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valid transfer of them—Decree against assetsof R in 
hands of heirs—Attachment of deposit made in con- 
nection with Cash Certificates — Application under 
0. KAT, r. 58, by Postmaster-General dismissed—Court 
held ought to have adjudicated uponit—In view of 
8. 214 (b) of Succession Act (XXXIX of 1925), Court, 
held ought not to have proceeded to execute decree 
against cash certificates, 

The Postmaster-General was the custodian of 
certain Post Office Cash Certificates which he held 
on‘behalf of one R. On R's death hig heirs took no 
steps to obtain a valid transferto them of the Cash 
Certificates in accordance with the provisions of 
Post Office Rules. Subsequently, certain persons 
obtained a decree against the assets of R, which were 
in the hands of his heirs. The Court thereupon called 
upon the Postmaster-General to remit the sum which 
had been deposited in the Post Office in connection 
with Cash Qertificates. In reply, the Postmaster- 
General pointed out that owing to the provisions of 
the statutory rules onthe subject, he was unableto 
pay the proceeds of the Cash Certificates to the decree- 
holders. The Court refused to accept the contention 
of the Postmaster-General -and allowed the attach- 
ment to stand. The Postmaster-General there- 
upon made a formal application tothe Court under 
O. XXI, r. 48, Civil Procedure Oode; and the Court 
dismissed this application on the ground that it was 
not maintainable : 

Held, that the Postmaster-General being in posses- 
sion of the Cash Certificates, was only empowered to 
deal with them in conformity with the statutory rules 
published in the Post and Telegraph Guide and in 
accordance with the provisions of the Post Office 
Oash Certificate Act 1917, This being the case, ib, 
was the duty of the Court to treat the Postmaster- 
General's application as an application under O. XXI, 
x. 58 of the Oivil Procedure Code, and to adjudicate 
thereon in accordance with law. 

Held, further, that having regard to the provisions 
of a. 214 (b), Succession Act, the Court should not 
have proceeded to execute the decree against the 
Cash Certificates in the possession of the Postmaster- 
General except on production by the decree-holders 
of one of the documents mentioned in the latter part 
of the section. 

C. Rule from an order of the Munsif, 
Ranaghat (Nadia), dated June 14, 1937. 

Dr. Basak and Mr. Sarat Kumar Chat- 


terjee, for the Petitioner. 


Order.— This Rule is directed against the 
order of the Munsif of Ranaghat, dated 
June 14, 1937, by which he dismissed an 
application filed on behalf of the Secretary 
of State for India in Council under O. XXI, 
1. 58, Civil Procedure Oode, read with 
s. 151 of that Code. Jt appears that the 
Postmaster-General of Bengal and Assam 
was the custcdian of certain Post Office 
Cash Certificates to the nominal value of 
Rs. 10,000 which he held on behalf of a 
man named Ramdas Nath. This man died 
on July 26, 1933, and his heirs apparently 
took no steps toobtain a valid transfer to 
them of the Cash Certificates in accordance 
with the prcvisions of Post Office Rules, 
In 1936 certain persons obtained a.decree 
against the assets of Ramdas Nath, which 
were in the hands of his heirs, opposite: 
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arties Nos. 9 to 12. The Munsif of 
Reonagbat thereupon called upon tke Post- 
aster-General to remit to him a sum of 

s. 211-15 0 which had been deposited in 
he Post Office in connection with Cash 

MOertificate No. AJA 74413 of the nominal 
value of Rs. 1,000 issued in the name of 
Ramdas Nath. In reply, the Postmaster- 
General pointed out that owing to the pro- 
visions of the statutory rules on the sub- 
ject, he was unable to pay the prceceeds cf 
the Oash Certificates to the decree-holders 
unless they established their title thereto 
by the prceduction of the probate of the 
will of Ramdas Nath or produced letters 
of administration or a succession certificate. 
The learned Munsif refused to accept the 
contention of the Postmaster General and 
allowed the attachment to stand. The Post- 
mastersGeneral thereupon made a formal 
application to the Court of the Munsaif 
under O. XXI, r. 58, Civil Procedure 
Code, and the Jearned Munsif dismissed 
this application on the ground that it was 
not maintainable. 

In my view the learned Munsif wus in 
error in holding that the Postmaster 
General's application was not maintainable. 
The latter was clearly in possession of the 
Cash Certificates which stood in the mame 
of Ramdas Nath and he wag only em- 
powered to deal with them in conformity with 
the statutory rules which are published in 
the Post and Telegraph Guide and in 
accordance with the provisions of the Post 
Office Cash Certificate Act, Act XVIIL of 
1917. This being the case, it was, in my 
opinion, the duty of the learned Munsif to 
treat the Postmaster-General's application 
as an application under O. XXI, r. 58 
of the Code and to adjudicate thereon in 
accordance with law. In this connection it 
may be observed that having regard to the 
provisions of s. 214 (b), Succession Act, 
(Act XXXIX of 1925), the learned Munsif 
should not have proceeded to execute the 
decree against the Cash Certificates in the 
possession of the Postmaster General 
except on production by the decree holders 
of one of the documents mentioned in the 
latter part of the section. These documents 
include letters of administration evidencing 
the grant to the applicant of administration 
to the estate of the deceased person. Ina 
case such as the one now before me in 
which the heirs of Ramdas Nath had 
thereunder taken no steps to obtain the ad- 
ministration of their father’s estate, it would 
have been open to the decree-holders to 
apply for such administration under the 
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provisions ofs. 218, Succession Act, and in! 


my view, unless they take the requisite 
steps contemplated by the Succession Act, 
they have no locus standi to execute their 
decree against Post Office Certificates 
standing in the name of Ramdas Nath 
which are still in the legal custody of the 
Postmaster-General, 

In this view of the case the order of 
the learned Munsif dated June 14, 1937, 
must be set aside and in any execution 
proceedings which may subsequently be 
taken by the decree-holders, tha Munsif is 
directed to require them to produce one 
of the documents mentioned in the latter 
part of s. 214, Succession Act, in support 
of their claim. The Rule is accordingly 
made absolute No order is made as to 
costs. 


8. Rule made absolute. l 





LAHORE HIGH COURT 
First Civil Appeal No. 211 of 1936 
October 8, 1937 
ADDISON AND Din Monammap, Jd. 
SECRETARY or STATE AND ANOTHER— 
DEFENDANT3—Å PPELLANTS 
VETSUS 
B. A. MALAK—PLAINTIEF AND ANOT a ER — 
DEFSNDANT—RESPONDENTS 

Punjab Municipal Act (III of 1911), a. 41— 
“Unfit,” meaning of—Punjab Municipal Works 
Rules (1925), r. 11 — “ Professional stand- 
ing" is possible prior to obtaining degree from 
university—Executive Oficer or President, if can 
remove Municipal employee—Punjab Municipal 
Account Code—Servant holding substantive appoint- 
ment, if entitled to provident fund. 

The word ‘unfit’ in s. 4], Punjab Municipal Act, 
does not refer to the absence of professional quali- 
fications. 

The words ‘professional standing’ in r. 11, Punjab 
Municipal Works Rules (1925) are too vague to 
be properly defined and the mere fact that a per-e 
son obtains his degree from a university in a ecer- 
tain year does not necessarily exclude the possibi- 
lity of his having a professional standing prior to 
that period. 

Neither the Executive Officer nor the President of 
the Municipal Committee constitutes the committee 
nor can they exercise the powers which the com- 
mittee alone can do. There is no provision of the 
Municipal Act or the Executive Officers’ Act on 
the point nor in any rule or by-law made under 
those enactments which can authorize the Executive 
Officer or the President of the Municipal Committee 
to arrogate the powers to themselves. [p. 156, col, 


2. 

Under the Punjab Municipal Account | Code, 
every servant who holds a substantive appointment 
is entitled to the benefit of the Provident Fund and 
every person who holds a substantive appointment 
comes Within,the letter of that rule even though he 
is appointed onprobation. [p. 157, col. 1.] 

F. O. A. from the decree of the Subs 
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Judge, First Class, Lahore, dated February 
11, 1936. 

Messrs. J. N, Aggarwal and S. C. Chatterji, 
for the Appellants. 

Messrs. M. C. Mahajan, M. A. Majid and 
Darbari Lal, for the Respondent (Plaintiff). 

Din Mohammad, J.—This appeal has 
arisen out cf a suit instituted by Mr. B. A. 
Malak against the Municipal Committes, 
Lahore, and the then Executive Officer 
for recovery of Rs, 5,655-4-0 and for the 

* issue of an injunction against the Execu- 
tive Officer probibiting him from interfer- 
ing with the plaintiff in the performance 
of his duties. 

The plaintif alleged that by resolution 
No. 150, dated May 23, 1933, the Muni- 
cipal Committee, Lahore, appointed him 
to the post of Municipal Engineer (Build- 
ings and Roads) on Rs. 300 per mensem 
acd the usual conveyance allowance, if he 
actually maintained a car, and that in 
pursuance of that resolution, he took over 
charge on May 26, 1933. His appointment 
was on six months” probation but on the 
expiry of that period, the Municipal Com- 
mittee did not dispense with his services. 
On January 17, 1934, he was all of a 
sudden required by Mr. Richards, Munici- 
pal Engineer, Water Works, to relinquish 
charge of his cffice. Mr. Richards, howe 
ever, was notin a position to inform him 
of the circumstances in which his services 
were dispensed with and he consequently 
continued .to discharge his, official duties. 
Qn January 18 1934, the Executive 
Officer personally handed him a letter 
issued by himself stating that his services 
had been terminated under orders from 
the Government. He asked for acopy of 
the orders of the Government relied cn 
by tbe Executive Officer but this was 
refused. On January 26, when he went 
to attend his office he found the door of 
his room Iccked. On January 30,1934, he 
surrendered the charge under protest. 

The position taken up by the plaintiff 
was that neither had the Government dis- 
pensed with his services nor was it autho- 
tized to doso and that the only authority 
competent to dismiss him was the Munici- 
pal Committee which had not passed any 
resolution to that effect till then. On 
these grounds he claimed his full salary 
from the date of his appointment up to 
the time of the institution of the suit. In 
addition, he claimed his Provident Fand to 
which he alleged, he was entitled under 
the rules; and further statet] that if it 

. was foynd that the order of his dismissal 
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SEORRTARY OF STATE v, B. A, MALAR (LAH) 


17810 


was not ultra vires, he was entitled to one 
month's salary in lieu of one mọnth's 
notice which is necessary to be issued to 
every -Municipal employee whose services 


‘are dispensed with. 


Both the defendants submitted separate 
written statements but they were practi« 
cally to the same effect. Various pleas 
were raised by the defendants. It was- 
contended that the plaintiff did not possess 
the necessary qualifications as required by 
r. 11 of the Municipal Works Rules and 
could not be employed without the appro- 
val of the Local Government, presumably 
under s. 38, sub-s. (2), Municipal Act, it 
was further urged thatthe plaintiff was 
removed under the directions of the Secre- 
tary, Transferred Department, which direc» 
tions the Local Government was come 
petent to issue under s. 41, Municipal Act. 
The plaintiff's right to recover the Provi- 
dent Fund was denied as well as his right 
to recover one month's salary in lieu of 
one month's notice. Both the defendants 
further made an attempt to justify the 
withholding of the plaintiff's salary from 
the date of his appointment up to the 
time of his removal and even claimed a 
set. off, 

On the pleadings of the parties, the fol- 
lowing issues among others were struck: 

“1. Whether the appointment of the plaintiff as 
an Engineer of defendant No. L was made subject 
to the approval of the Local Government? O, P, 
on defendants. 

2, If not, whether the appointment of the 
plaintiff as Municipal Engineer by defendant No. 1 
was not valid? O. P. on defendants. : 

Whether the services of the plaintiff have 
been dispensed with validly under the provisions , 
of the Municipal Act and Rules thereunder? O. P 
on defendants. 

4, Whether the plaintiff is entitled to any con- 
tribution to the Provident Fund for the period 
during which he worked as Municipal Engineer of 
defendant No, 1?" 


The Subordinate Judge disposed of Issues 
Nos, 1, 2 and 3 together and came to the 
conclusion that the plaintiff's appointment 
did not require, and was not made subject to 
the approval of the Local Government, 
that his appointment was valid and that 
his services had not been validly dispensed 
with under the provisions of the Municipal 
Act, He also found that the plaintiff was 
entitled to the Provident Fund claimed by 
him. On these findings he decreed the 
plaintiff's claim in full. Hence this appeal. 

Counsel for the appellant has very 
frankly conceded that at the time when 
the appointment of the plaintiff wag made, 
s. 38, Municipal Act. as amended by the 
Amendment Act of 1933, was not ip force 
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mand thet consequently the approval of the 
Local ‘Government was not necessary to 

=the plaintifs appointment. He has, how- 
ever, strenuously contended that the Muni- 
cipal Committee was not empowered under 
the rules to appoint the plaintiff without 
the previous sanction of the Local Govern- 
mént inasmuch as his professional standing 
did not extend to a period of ten years‘and 
he thus lacked the requisite qualifications. 
In support of this contention he has relied 
on r 1l of the Municipal Works Rules, 
the material ‚portion of which reads as 
follows: 

“No person shall be appointed by a Committee 
as its Municipal Engineer if he does not possess at 
least the following technical qualifications: 

(a) In the case of a first class Committee such 
qualifications as are prescribed by the Local 
Government for the recruitment of Officere to the 
Provincia} Engineering Service and in ‘addition 
ten years’ professional standing. 

b) -sse e+ . Provided that a first class Oom- 
mittee with the previous sanction of the Local 
Government +1) see MAY, subject to such con- 
dition as may be prescribed, appoint an Engineer 
who does not possess these qualifications.” 


In support of the plea tbat the plaintiff. 


did not possess professional standing for 
the period prescribed by the rules, reliance 
is placed on the opinion expressed by the 
Chief Engineer as stated in the letter of 
the Secretary, Transferred Department, 
dated January 4, 1934, to the address of 
the Commissioner. Beyond this there is 
nothing definite on the record in support of 
this statement. In view of the fact that 
the appointment of the plaintiff did not 
require the approval of the Local Govern- 
ment, the onus lay upon the defendants to 
establish that his appointment was invalid 
and we have no hesitation in saying that 
they have failed to discharge the burden 
that lay on them. It was incumbent on 
the defendants to produce the Chief Engi- 
neer or the Secretary, Transferred Depart- 
ment, who had endorsed the opinion of 
the Chief Engineer to throw light on the 
matter and to state definitely as to how 
the Government had come to the conclu- 
sion that the professional standing of the 
plaintiff did not extend to the period pres. 
eribed in the rules, especially when the 
plaintif had claimed that experience in the 
application originally submitted by him 
and the Municipal Uommittee by majority 
nad decided that he did possess tbat 
standing. 

At the trial, the plaintiff offered himself 
as a witness and stated on oath that 
besides possessing the B. Se. (Honours) 
degree of the Glasgow University, he had 
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worked as an Assistant Civil Engineer to 
one Mr. Wilson, District Engineer to the 
Borough of Motherwill in Scotland, during 
the years 1921 to 1923. He spent about 
four years inthe University itself and 
after rezeiving his degree in 1927 he re- 
turned to India where he was employed by 
the Local Government in the Cadre of the 
Provincial Engineering Service. He spent 
three and a half years there and was then 
retrenched. He later continued to per- 
form his professional duties privately. Ac- 
cording to his calculation, therefore, his 
contact with Engineering work extended 
to more than ten years. He further pro- 
duced Mian Nasir Din, Municipal Commis- 
sioner, who was a member of the Public 
Works Sub Committee responsibie for re- 
commending the plaintiff for employment 
as Municipal Engineer, and he stated that 
from the papers submitted by the plaintiff 
along with his application, it was clearly 
established that his professional standing 
did extend to a period of ten years, This 
question was on objection raised by certain 
members of the Municipal Committee, dis- 
cussed at the time of the plaintiff's appoint- 
ment, too, and by majority it was resolved 
that the plaintiff was fully qualified as 
required by the rules. It is significant to 
remark that the then President of the 
Municipal Committee, who was examined 
as a witness for the defendants unequivo- 
cally stated that he “considered that ac- 
cording to the rules then prevailing. the 
plaintiff had due qualificatidns” and that 
no approval of the Local Government was 
necessary for his appointment. It is true 
that the testimonials on which the plain- 
tif relies have not been placed on the 
record but for this the plaintiff is not to 
blame. He had submitted his testimonials 
in original to the Local Government whert 
the question of his appointment was 
under consideration and there is nothing 
on the record to show that these testi- 
monials were ever returned to him. He 
made an application to the Court to send 
for those testimonials from the Local 
Government but the testimonials could not 
be procured. 

In the face of the positive evidence led 
by the plaintiff, and in the absence of any 
evidence led by the defendants to dig- 
charge-the onus that lay heavily one them, 
the only conclusion possible is that the 
plaintiff was in pos%ession of the requisite 
qualifications at the time when his appoint- 
ment was måde and that in these circum- 
stances no pravious sangtion of the’ Local 


. 
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Gévernment was necessary to validate his 
appointment. We may also remark in this 
connection that the words ‘professional 
standing’ are, teo, vague to be properly 
defined and that the mere fact that a per- 
son obtains his degree from a University 
in a certain year does not necessarily 
exclude the possibility of his having a 
professional standing prior to that period. 
To give a concrete instance, a person who 
has worked as Sub Assistant Surgeon in 
the Medical Department or as Overseer in 
the Engineering Department cannot be 
said tohave no professional standing dur- 
ing the period that he has so worked if 
later in order to gain superior qualifications 
he obtains a higher degree from a recogniz- 
èd University. 

It now remains to be considered whe- 
ther the removal of the plaintiff from his 
appointment. was in consonance with law. 
As stated above, the defendants relied on 
s. 41, Municipal Act, but a mere perusal 
of that section shows that it has no appli- 
cation to the facts of the present case. It 
is true that the section contemplates the 
removal of a person who in the opinion of 
the Local Government is unfit for employ- 
ment, but in our opinion the word ‘unfit’ 
there does not refer to the absence of pro- 
fessional qualifications. We are supported 
in our conclusion by the rules made by 
the Local Government itself under s. 240, 
Municipal Act, and published in the Punjab 
Government Gazette, dated September 23, 
1932 (see Notification No. 30255, dated 
September 16, 1932). Rule 7 which was 
added to the old rules then in existence 


` clearly lays duwn that if the Commis- ` 


sioner or the Deputy Commissioner pro- 
poses to remove a Municipal employee under 
s. 41, he will have to observe the proce- 
dare laid down in r. 3. That rule re- 
quires the framing of a definite charge 
against the employee so intended to be 
removed and also the holding of a regu- 
laf enquiry into the matter. From what- 
ever point of view, therefore, the matter is 
looked at, it cannot be gainsaid that the 
procedure adopted in the removal of the 
plaintiff was altogether illegal. In the first 
instance, the Local Government had no 
authority to remove him, and, secondly, if 
the Government did intend totake action 
unders 41, it was bound to observe the 
rules promulgated by itself under s. 240. 
What happened on receipt of the letter 
from the Secretary, Transferred Depart- 
ment, cannot be justified on &my grounds. 
“It. is stated that a copy of the letter 
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addressed to the Commissioner was sent 
direct to the Municipal Committee .and 
immediately on its receipt Executive Officer 
wrote to the President to order, the 
removal of the plaintiff and, although the 
President remarked that the. papers should 
be placed before the general meeting, no 
such action appears to have been taken 
and the plaintiff was forcibly removed 
from his office without any resolution by 
the Committee to that effect. . It cannot 
be seriously contended that either the 
Executive Officer or the President of the 
Municipal Committee constituted the Gom- 
mittee or could exercice the powers which 
the Committee alone could do. All that 
has been contended before us is that the 
Executive Officer could order the removal 
of the plaintiff from his office under the 
directions of the Local Government, but 
we have been referred neither to any pro 
vision of the Municipal Act or the Execu- , 
tive Officers’ Act on the point nor to any 

rule or by-law made under those enact- 

ments which could authorize the Execu- 

tive Officer or the President of the Munici- 

pal Committea to arrogate these powers to 

themselves. Had either of these officials 

conducted himself in a constitutional way, ` 
all this trouble would not have arisen. . 
Instead of taking a hasty step in the 
matter, they could have coolly deliberated 
on the action open to them under the law 
and secured a resolution from the Munici- 
pal Committee dispensing with or termi- 
nating the services cf the plaintiff in a 
manner which was permissible under the 
law. Instead of having recourse to legal 
action, these two officers appear to have 
taken the law into their own hands and, 
issued orders which they had no authority 
to do. We conclude, therefore, that the 
dismissal of the plaintiff in the circums 
stances in which he was dismissed was 
opposed to all canons of law and justice 
and that as he was forcibly removed from 
discharging his functions and actually 
locked out of the room, he is entitled to 
his full salary forthe period during which 
he was not allowed to hold his office and 
to perform his duties. 

The only other question that falls for 
determination is, whether the plaintiff is 
entitled ‘to recover his provident fund 
under the rules. The defendants contend 
that as the plaintiff had been appointed 
on probation, he was not entitled to that 
benefit. Here again they are wrong. Under 
the Municipal Account Code, every servant 
who holds a substantive appointment is 
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entitled to the benefit of the Provident 
Fund, and as explained by the Assistant 
Examiner, Local Audit Department, 
Punjab, at the trial, every person who 
holds a substantive appointment comes 
within the letter of that rule even though 
he is appointed on probation. In view of 
the findings arrived at above, the question 
whether the plaintiff was entitled to one 
month's salary in lieu of one month’s 
notice does not arise. On all the grounds 
stated above we uphold the judgment of 
the Subordinate Judge and dismiss this 
appeal with costs. We may add that the 
prayer for injunction which was granted 
by him has become ineffectual inasmuch 
as the plaintiff was reinstated after the 
issue of the injunction and is now said to 
have been removed once more by the 
Administrator, 


D. Appeal dismissed. 


RANGOON HIGH COURT 
Civil Miscellaneous Application No. 33 of 
937 
September 21, 1937 
Mosg.y, J. 
A. 8. CHETTYAR Firm—ApPLioant 
versus 
Po R. S, MEERA PILLAY AND ANOTHER 
— RESPONDENTS j 

Civil Procedure Code (Act V of 1908), O. II, r. 2 
-Suit for specific performance of contract of sale 
~—Cause of action, when arises—Claim for possession, 
tf distinct cause of action arising from deed—Sutt 
for declaration that certain decree was” not passed 
against fm but only against parinér—Claim for 
declaration of title to property already sold in 
execution and for possession, omilted—Subsequent 
suit for such reliefs, 17 barred, 

In a suit for specific performance of a contract 
of sale, the cause of action that first arises is one 
for performance of that contract by execution of: a 
Yegistered-deed of sale, it may be that possession 
will be handed over after a decree for specitic 
performance has been granted, and the question of 
possession is a contingency that need not necessari- 
ly arise until a decree for specilic performance has 
been passed, and is then a new and distinct cause 
of action arising trom the deed itself. 

Where in a suit tiled after certain land was suid 
in execution, for declaration that a certain decree 
passed was not 8 decree against a firm but only 
against a partner personally, the plaintiff fails to 
include the whole of the clazm which he was en- 
titled to make in respect of the cause of action in 
the execution proceeding and also omits to claim 
the relief of a declaration and restoration of pos- 
session in respect of the land sold in execution, 
and fails to obtain the leave of. the Court to sue 
for such relief, subsequent suit for a declaration 
of title to the property, for possession of the same, 
and for a declaration that the sale and purchase 

Jin th execution proceedings did not affect the 
property is barred by O. i, r. 2, Uivil Lroceduse 


. 
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Code. Maung On Gaing v. Ma On Sin (D, Ram 
Rao v. Venkayamma (3), Mohammad Fayaz Ali 
Khan v. Kallu Singh (4) and Kedar Nath Muker- 
jee v. Prosonna Kumar Chatterjee (7), referred 
to, Keshavlal Sakhidas v. Amarchand Somchand 
ah distinguished. 

O. Mise, App. from the decision of the 
High Court, in 8, A. No. 402 of 1936. 

Mr. N. K. Bhattacharyya, for the Appli- 
cant. 

Mr. E. Hey, for the Respondents. 


Order.—This is an application for 
review of an order summarily dismissing 
the appeal in second appeal of the plain- 
tiff’appellant, the A. S. Ohettyar Firm by 
its managing partner Annamalai Chetty. 

The facts of the litigation in question 
are as follows : Defendant-respondent No. 1 
P. R. S. Meera Pillay, obtained a decree for 
nearly Rs. 2,500 against A. S. Swaminathan 
Chettyar in Oivil Regular No. 295 of 1997 
of this Court. The decree was executed 
in the Sub-Divisional Court of Yandoon, 
Maubin District, in Civil Execution No, 95 
of 192x, by the attachment of the property 
now in suit said to belong to Swaminathan. 
The M. R. M. 5. Firm by its partner, the 
same Annamalai Chetty, tiled an application 
for removal of the attachment anda suit 
for a declaration of its title to the property 
attached, both of which were dismissed 
and the property was sold on March ll, 
1929, to Meera Pillay. Over a year later in 
May 1930, the same Annamalai Chetty 
filed Suit No. 246 of 1930 of this Court, 
this time as managing partner of the A. 5, 
Ohettyar Firm against Meera Pillay any 


“A. 8. Swaminathan Chettyar for a declarae 


tion that the decree in Suit No. 295 of 1997 
of this Court was not a decree against the 
A. S. Firm, but one against Swaminathan 
personally. A decree was given accordingly 
in August 1932. During the pendency of this 
last suit Meera Pillay conveyed the property 
in suit to’ second defendant respondent 
here, the 8. R. M, O. T. M. Ohettyar Firm, 
on April 7, 1932. Over three years later 
the A. S, Firm brought the suit now under 
appeal against P. R. B. Meera Pillay and 
the S. R, M. O. ‘I. M. Ohettyar Firm for 
a declaration of its title to the property 
in suit, for possession of the same, and for 
a declaration that the sale and purchase jn 
the execution proceedings in the Syb-Divi- 
sional Gourt did not affect the property 
which belonged to ib. | 

The trjal Court dismissed the suit on 
the finding Anter alia that O. I, r. 2 appli. 
ed and that as the plaintifis had neglected * 
to sue in Civil Regular No. 246 of 1980 of 

mee À 
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this Court for the present reliefs they 
were debarred from doing so in this suit. 
This contention was upheld by the lower 
Appellate Court. 

The lower Courts remarked that it was 
difficult to see what the plaintitfs' cause of 
action was in Suit No. 246 of 1930 unless 
it was an infringement of their rights to 
the property by the execution proceed- 
ings, for as was said in the decree in Oivil 
Regular No. 246 of 1930, the previous 
decree in Civil Regular No. 295 of 1927 
was clearly one against A. S. Swaminathan 
Chettyar personally, and it cannot be said 
that that decree was an infringement of the 
plaintifs’ rights. Had the execution pro- 
ceedings been brought tothe notice of the 
Court 10 the cvurse of Civil Regular No, 246 
of 1930. doubtless the plaintiff would have 
been directed to sue for further relief than 
a mere declaration. 

It is argued for the plaintiff in this case 
that his cause of action in Civil Regular 
No. 246 cf 1930 was the decree in Civil 
Regular No. 295 of 1927 only, irrespective 
of the execution proceedings, which of 
course had culminated in the sale of the 
property prior to the institution of Civil 
Regular No. 246 of 19-0. The authority 
relied con by the appellant is Keshaclal 
Sakhidas v. Amarchund Somchand (L). 
That was a case where a widow got an 
order from the High Court for the guar- 
dianship of the person and property ot ber 
minor son, 
certain piece of land to Sanghani. Some 
years later the minor's uncle as next friend 
of the mincr sued to revoke the widow's 
appointment as guardian, and for a dec- 
laration that the sale was not binding on 
the minor. He obtained a decree for both 
*relieis. Sanghanithen sued in the Thana 
Oourt to recover possession of the pro- 
perty, and it was contended that the 
decree of the High Court which declared 
that the sale was not binding was without 

- jurisdicticn as the property was situate out- 
side the limits of the original jurisdiction 
of the High Court, and it was also contended 
that the suit was barred by the provisions of 
O. I, r. 2. 

It was there held that the plaintiff could 
not have asked for possession in the suit 
on the Original Side of the High Uourt 
-until the sale was set aside, and that the 
cause of action was therefore different. 
Cases were relied on in thise connection 
where it had been laid down’ that toough 
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a claim for possession might have. been 


„made, it was not obligatory upon the plain“ 


tif to make a claim for possession in a 
suit for specific performance: but those 
cases, I consider, can be differentiated on 
the ground that ina suit for specific per- 
formance of a contract of sale the cause of 
action that first arisesis one for perform- 
ance «of that contract by execution of a 
registered deed of sale. Itmay be that pos- 
session will be handed over after a decree 
for specific performance has been granted, 
and the question of possession is a con- 
tingency that need not necessarily arise 
until a decree for specific performance has 
been passed, and is then a new and distinct 
cause of action arising from the deed itself. 
Keshavlal Sakhidas v. Amarchand Som- 
chand (|), however, where the property had 
already been sold, the right to get a de- 
claration that the sale was nct binding, 
and the right to claim possession were, in 
my opinion, reliefs in respect of the same 
cause of action. E 

It was also suid in that case that the 
plaintiff! could not have been granted the 
relief of possession, and that therefore no 
question arose on account of the Oourt not 
having granted leave under O, II, r. 2, 
sub r. (3): but here again I must differ 
wilh respect, for, it has been held in a series 
of cases that the competency of the Court 
to grant euch leave does not affect the 
quesuon' : see for example Maung On Gaing 
v. Ma On Sin (2) Rama Rao v. Venkay- 
amma (3) and Mohammad Fayaz Ali Khan 
v. Kallu Singh (4). The question which 
arises is what was the plaintifi’s cause: of 
action, for he cannot be allowed arbitrarily 
to split what is in essence one and the 
same cause of action. Order II, r. 2, Oivil 
Procedure Code, is as follows : 

“(1) Every suit shall include the whole of the 
claim which the plaintiff is entitled to make in 
respect of the cause of action; but a plaintiff may 
relinquish any portion of his claim in order to 
bring the suit within the jurisdiction of any 
Court. 

(2) Where a plaintiff omits to sue in respect of 
or intentionally relinquishes, any portion of his 
claim, she shall not afterwards sue in respect of 
the portion so omitted or relinquished. 

(3) A person entitled to more than one relief . in 
respect of the same cause of action may sue for all 
or any of such reliefs; but if he omits, except 
with the leave of the Uourt, to sue for all such 
reliefs, he shall not afterwards sue for any relief 
so omitted. 


cv oe L T93; 33 Ind. Gas, 135; A IR 1916 
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Ezplanation—For the purposes of this rule an 
obligation and a collateral security for its per- 
formance and successive claims arising under the 
same obligation shall be deemed respectively to con- 
stitute but one cause of action.” who 

The classic dennition of “cause of action 
by Brett, J. in Cooke v. Gill (5), is, 

“every fact which it would be necessary for the 
plaintiff to prove, if traversed, in order to support 
his right to the judgment of the Oourt.” 


That is to say a cause of action consists - 


of the facts upon which the plaintiff is 
entitled to base his claim (in respect of the 
cause of action), and therefore this defini- 
tion cannot be helpful in the present 
instance. Another definition given by Lord 
Buckmaster in Muhammad Hafiz v. 
Muhammad Zakariya (6), is as follows : 

“The “cause of action” is the cause of action 
which gives occasion for, and forms the foundatioa 
of the suit, and. if that cause enables a man to 
ask for larger and wider relief than that to which 
he limits bis olaim, he cannot afterwards seek to 
recover the balance by independent proceedings.” 

It appears to me to be impossible to 
hold that the decree in Civil Regular No. 295 
of 1927 of 1he High Court and tne execution 
proceedings of that decree in Yandoon were 
separate or distinct causes of action, and that 
would have perhaps been even clearer if 
the execution proceedings had been in the 
same Ovurt as the original decree. ‘his 
was not even a case where other execution 
proceedings might subsequentiy have fol- 
lowed in otner Districts of Burma in execu: 
tion of the same decree, for the decretal 
amount was fully satisfied by this one exe- 
cution. The appellant's proper course would 
have been to file a suit not in the High 
Oourt butin the Mufussil Court, for'a de- 
-claration that the decree of the High Court 
was one against A. 8. Swaminathan Onettyar 
- personally and that the property of the firm 
was unaffected by it and by the execution pro- 
ceedings : see on this Kedar Nath Mukerjee 
v. Prosonna Kumar Chatterjee (7), and other 
a cited in Mulla’s Commentary at 
p. 122. 

It appears to me, therefore, that the 
appellant failed to include in bis suit Civil 
Regular No, 216 of 1940 uf the High Oourt 
the whole of the claim which he was 
entitled to make in respect of the cause of 
action ın the execution proceedings; O. LL 
Ta 2, suber. (1), He also omitted to claim 
the relief of a declaration and restoration 

(5) (1895) 8 O PLR 107; 42L J O P98;28 LT 
32; 21 W R 334, 

(6) 49 I A 9; 65 Ind, Cas, 79; A IR 1922 P O 
23; 44 A 121; 200A LJ 17; 26 0 W N 297; (1922) 
M W N 89; 35C Ld 126; 42 ML J 20215 L 
W 377; 24 Bom. L R3il; 30 M L T 224;3PL T 
279; le P W R 1922 (PC), 

() 50W N 559, 
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of possession in respect of the land sold in 
execution, and failed to obtain the leave of 
the High Court to sue for such relief: O. L: 
r. 2, sub-r. (3). 1 agree, therefore, that 


the suit under appeal is barred by the pro- 
visions of O. II, r. 2, and this application 


in review will be dismissed with costs. 
Advocate’s fee five gold mohurs. 


8. Application dismissed. 


Bean e 


MADRAS HIGH COURT 
Full Bench 
Civil Appeal No. 77 of 1933 
December 2, 1937 
Leaos, O. J., VARADACHARIAR AND 
PANDRANG Row, JJ, 
S. N. V. R. NARAYANAN CHETTI 
-~APPRLULANT 
veTSUS 
S. Pr. AL, PERIAPAPN AND OTHERS 
— RESPONDENTS 

Court-fees—Suit for accounte—Valuation deter- 
mines forum of trial and appeal—Valuation in 
plaint, if can be changed in appeal—When can be 
changed, 

The scheme of the Court Fees Act, in respect of 
suit for accounts isto allow a plaintiff to value his 
relief at the figure he chooses, but it does not allow 
him to change that valuation. He is allowed to 
value for the purpose of the litigation and when he 
has done so his valuation governs the forum of trial 
and of appeal. There is no objection to an appel- 
lant abandoning on appeal a portion of the relief 
claimed in the lower Court or saying that he does 
not claim relief beyond the figure corresponding 
to the value of the stamp, but unlees he does this, 
he is bound by the valuation fixed by himeelf at 
the commencement of the litigation, An appellant, 
therefore, in an appeal against a decree dismissing 
a suit for an account cannot change his valuation, 
although the subject-matter of the appeal is the 
same as in the trial Oourt. In re Dhanukodi 
Nayakkar (2), Ramiah v. Ramaswamy (4), Aruna- 
chala Chetty v. Rangaswami Pillai (5), Muthuswami 
Jagavera Yettappa Naicker v. Venkateswata 
Yettia (7) and Arogya Udayan v. Appachi Rowthan 
(10), relied on, In re Venkatanandam (1), held 
overruled by. in re Dhanukodé Nayakkar (2) and 
Faieullah Khan v. Mauladad Khan (3), explain- 


ed, 

C. A. against the decree of the Sub-Judge, 
Sivaganga, in O. S. No, 61 of 1930. 

My. A. V. Viswanatha 1yer Sastri, for the 
Appellant. 

Messrs. M. Patanjali Sastri and N. G. 
Krishna Iyengar, fur the Respondent. 

The (rovernment Pleader, for the 
Crown. . 

Leach, C. J.—The question which we 
are called upon now to decide in this 
case is whether the memorandum of appeal 
has been properly stamped. ‘lhe suit out 
of which the appeal arises was tilet in the’ 
Court of the Subordinate Judge of Biya- 


. 
. 
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ganga forthe taking of the accounts of a 
dissolved partnership. The plaintiff valued 
his relief at Re. 16,500 and paid the court- 
fee of Rs. 1,004-15-0. The trial Court dis- 
missed the suit onthe ground thatit was 
barred by law of limitation. The plaintiff 
then appealed to this Court and in his 
memorandum of appeal valued the relief 
at Rs. 1,000 paying the corresponding 
court-fee of Rs. 112-7-0. In consequence 
of the decisión of this Court in In re 
Venkatanandam (1, this valuation was 
accepted by the officer whose duty it was 
to check the stamping of the memorandum 
of appeal. But that case has recently been 
overruled by a Full Bench, 8. A. No. 393 of 
1937, reported in In re Dhanuk di Nayakkar 
(2). The respondents have in consequence 
contended that the appellant should value 
his relief in accordance with the figure at 
which it was valved in his plaint. The 
appellant contends that notwithstanding 
the fact that In re Venkatanandam (1) has 
“been overruled, the case is governed by 
Faizullah Khan v. Mauladad Khan (8) 
and that the memorandum of appeal is 
properly stamped. 


The questicn resolves itself into this: 
Can the appellant in an appeal against 
a decree dismissing asuit for an account 
‘change his valuation, although the subject- 
matter of the appeal is the same as in tke 
trial Court? s.7 (iv), Court Fees Act, re- 
quires a suit for accounts to be stamped 
-“acgording to the value at which the relief 
is valued in the plaint or memorandum” 
‘and adds: “In all such suits the plaintiff 
. shall state the amount at whichhe values 
the relief sought.” It is said, that, as there 
_js a reference in this clause to the memo- 
randum of appeal, the appellant is allowed 
fo value the relief on appeal at whatever 
he likes, notwithstanding that he valued it 
‘in the trial Court at a higher figure and 
that the correctness of this course is ex- 
pressly recognized in Faizullah Khan v. 
Mauladad Khan (3). It was held by a 
Full Bench of this Court in Ramiah v. 
Ramaswamy (4) and by another Full Bench 


(1) 56 M705; 141 Ind. Oas, 602; A IR 1933 Mad. 
330; 64 MLJ 129; 37 L W 108; (1933) MW N 36; 
Ind. Rul. (1933) Mad. 149. 

(2) A T R1938 Mad. 435; 175 Ind. Cas, 470; IL 
R 1938: Mad. 598; (1938) 1M L J 628; 47 I: W’ 488; 
(1938) M WN 373; 10 R M 781, 

(3) 10 L 437; 117 Ind. Oas. 493; A I R 1929 
PO 147; 56 IA 232; 330 W N 781; 3l Bom. L R 
841; SOL W 10a Si ML J 281 eofn M w N 
818; 500 L J 89; Ind, Rul. (1929) P O 61, 
> 44) 24 M LJ 233; 18 Ind, Cas, 363; 13 M L T 128; 
(1019 MWN 105 (B) e ig 
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in Arunachala Chetty v. Rangaswami'Pillc 

(5) that a plaintiff. in a suit of tbis natur 
is entitled to value his relief at what b 
likes, it being no objection to his valuatio. 
thatit isan arbitrary one; and these deci 
sions have not been challenged before ut 
We, therefore, start with this. The plaint 
iff may, in his plaint, value the relief at hi. 
own figure. But having made the valua 
tion for the purpose of the litigation, can he 
reduce it when he comes to appeal? I 
has always been considered in this Cours 
andin the other High Courts in India that 
he cannot. Until In re Venkatanandam (1, 
was decided, a plaintiff appealing against a 
decree dismissing a suit for an account 
was required in this Court to stamp his 
memorandum of appeal according to the 
full amount of valuation on his plaint. 
Of course he could, if he so desired, waive 
some of the relief which he claimed in 
the trial Court and in this case he would 
stamp his memorandum of a appeal accord- 
ingly. : - 


The Court will not change a long estab- 
lished practice unless it is shown that 
the practice is opp2sed to law. Before 
we can hold that the practice which has 
been followed in this Court until the 
decision in In re Venkatanandam (1), and 
throughout in other Oourts should be altered 
it must be sbown that the practice is 
inconsistent with the provisions of s. 7 
(iv) (f) Oourt Fees Act. It must be re- 
membered that the valuation of the relief 
in the plaint decides the forum —for instance 
whether the suit shall be filed in the Dis- 
trict Munsif's Court or the Subordinate 
Judge's Court—and the valuation affects the 
forum of the appeal. In this case, if the 
appellant had valued his relief in the 
plaint at Rs. 1,000 the figure at which he 
values itin the memorandum of appeal, the 
suit would have been filed in the District 
Munsif's Court, and the appeal would be 
to the District Oourt. As the result of 
valuing his relief in the plaint at Re. 16;500, 
he has had the advantage of an appeal 
direct to this Oourt. In Second Appeal 
No. 393 of 1937 In re Dhanukodit Nayakkar 
(2), the Oourt held that where a defendant 
appeals from a preliminary decree for 
accounts, he must value his relief accord- 
ing to the value stated in the plaint. If 
the appellant's contention here is correct, 
it would mean that he could value his 
. (6) 38 M 922; 28 Ind. Oas. 79; AI R19 Mad. 
948; 28M L J 118; (1915) M W N18; 1M L T 
154 (F B) , 
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memorandum at what he likes but the 
defendants could not. It certainly could 
not. have been the intention of the Legis- 
lature to make any distinction between 
the plaintiff and the defendant in this 
respect. i 

The doctrine that a party cannot approbate 
and reprobate has been applied to appli- 
cation for leave to appeal to the Privy 
Council. In Mahendranarayana Ray v. 
Jankinath Ray (6), Rankin, J. and Ghose, 
- J. held that this doctrine applied to a case 
where a party appealed to the lower Court 
upon a valuation inconsistent with the valua- 
tion upon which he sought a certificate to 
enable him to appeal to His Majesty in 
Oouncil and that a party who sued or appealed 
in a Court which would have no jurisdiction 
if the value exceeded Rs. 10,040 -would 
debar himself from claiming at a later 
stage to have the subject-matter of -the 
suit in the Oourt of first instance treated 
for the purposes of an appeal to the Privy 
Oouncil as exceeding Rs; 10,000. The prin- 
ciple governing this decision was stated by 
their Lordships of the Privy Oouncil in 
Muthuswami Jagavera Yettappa Naicker v. 
Venkateswara Yettia (7), and has been 
applied by this Oourt in Alagappa Chetti 
:v, Nachiappan (8), and by the Bombay 
High Oourt in Lallubhai Pragji v. Bhimbhat 
Dhajibhai (9). We ‘see no reason why 
the doctrine reierred to should not apply 
. to a case like the present one. 

In Arogya Udayan v. Appachi Rowthan 
‘(10), Benson and Bhashyam Iyengar, JJ. 
held that a plsintiff could not change his 
- valuation in the trial Court although he 
- applied for leave to do so. This was a 
case in which the plaintiff bad sued for 
an account. He obtained a preliminary 
decree and the account was taken, the result 
being that he was entitled to a larger sum 


than that claimed in his plaint and in- 


respect of waich he had paid court-fee, 
When the report of the Commissioner who 
had taken the account was made, the plaintiff 
applied for leave to amend his plaint and 
leave was granted. The District Munsif then 
ordered that the plaint should be returned 
to the plaintiff for presentation in the proper 


(6) 58 O 66; 132 Ind. Cas. 910; AI R 1931 Cal, 
417; Ind. Rul (1931) Oal. 622, 


D 1OMIA 13; 1 Jur (N s) 205; 2 Sar. 131 


(8) 43 M L J 728; 69 Ind, Oas. 385; AI R 1923 
Mad, 125; 16 L W 517; (1922) M W N 683; 31M L 


(9) 53 B 522; 119 Ind, Oas. 782: A IR 1929 Bom 
341; 3L Bom, L R 632; Ind, Rul. (1929) Bom. 558, ` 
dotai 543; 12 MLJ3 (PEN) Bom. 558 
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Court. The Division Bench which heard 
the appeal held that this was wrong and 
that the suit had to remain in the District 
Munsif’s Court for the purpose of the 
passing of the final decree. 

Although there are all these indica- 
tions that it was not the intention to allow 
a plaintiff to change his valuation on 
appeal, the learned Advocate for the 


‘appellant has argued, as 1 have already 


indicated, that the Judicial Committee 
has decided that he can. In Faizullah 
Khan v. Mauladad Khan (8), the plaintiff- 
appellants stamped their memorandum of 
appeal at a higher sum than at which 
they. stamped their plaint, They sued for 
an account valued at Rs. 3,000. Their claim 
was dismissed by the trial Court and a 
decree was passed against them for 
Rs. - 19,991. On appeal they asked that . 
the decree against them should ba set aside 
and they valued their relief at Rs. 19,991, 
but they did not pay court-fee on their 
own claim for Rs. 3,000. The Appellate 
Court allowed the appeal and remanded 
the case for re-trial, but inasmuch as the 
appellants had not stamped their memoran: 
dum of appeal sufficiently to cover theit own 
claim, ordered that they should- not have a 
decies for any sum which might be found 
due to them, and to that extent, held that 
the appeal was barred by limitation. -The 
Privy Council held that the memorandum 
of appeal had been sufficiently stamped. 
This was a case in which the appeal was 
from the final decree, and, therefore, their 
Lordships were not considering the ques- 


“tion of an appeal from a preimindry 


decree. Tne question now before us was 
never under discussion. For these reasons, 
we are unable to ugree that Faizullah 
Khan v. Mauladad Khan (3), declares 
that the practice of the Higa Courts in 
India with regard to the stamping of 
appeals like the prasent appeal is contrary 


“to law. 


In our opinion the scheme of the Act 
in this respectis to allow a plaintiff to value 
his relief at the figure he chooses, but it 
does not allow him to change that valuation. 
He is allowed to value for the purpose of 
the litigation and when he has done so, his 
valuation governs the forum of trial and of 
appeal. Tnere is no objection to an appel- 
lant Abandoning on appeal a portion of tne 
relief claimed in the lower Cours or saying 
that he does not claim relief beyond 
the figdre* corresponding to the value 
of the stamp, but unless he dees this 
we are of opinion that -he.is bound 

` e 


a 
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-by. the valuation fixed by himself at the 
commencement of the litigation. Accord- 
ingly we hold that the memorandum of 
appeal in this case has been insufficiently 
stamped, and if the appellant wishes 
to continue the appeal, he must value his 
relief here in accordance with his valuation 
in the Court below and pay the correspond- 
ing stamp-fee. We will allow him time 
until January 5, 1938, in which to pay the 
additional court-fee. Lf the additional fee 
is paid by that date, the appeal will be 
placed in the ordinary lst for hearing. It 
it is not paid by that date, the appeal will 
be rejected. It follows, of course, that if the 
appellant wishes to limit his relief on appeal 
to any figure less than Rs. 16,500, he can 
do so provided the memorandum of appeal 
is stamped sufficiently. 
N.B. Order accordingly. 





_ OUDH CHIEF COURT 
Oriminal Appeal No. 233 of 1938 

: October 12, 1938 

- > ZIK UL Hasan AND YORKE, Jd. - 
RAJA RAM AND OTHEBS— APPBLLANTS 
versus 

EMPEROR—Oompialnant—RasPonDENT 
- Penal Code (Act XLV of 1860), ss. 34, 109, 802, 325 
—S. 34, applicability—Common intention of offence 
actually committed— Offence committed, murder, in- 
: tention being only to give beating — Persons not 
` aétually committing murder held guilty under s. 325 
> read with s. 1WU9-— Person causing fracture and killing 
` iby lathi blow—-Offence held murder. 

Section 34 was framed to meet a case in which it 

may be difficult to distinguish between the acts of - 
. individual members of a party or to prove exactly 
“ what part was taken by each of them but the section 

js not restricted to such cases only andit can well be 
, applied andhas been applied to cases, in which the 

offence was committed by cnly one of two or three 

persons who all had a common intention. The real 


H 


“ etest is the common intention. The “common inten- 


tion” referred to in s. 34 is an intention to commit the 
crime actually committed. Therefure only those per- 
sons can be held liable under s. 34 who had a com- 
mon intention to commit the crime which was actual- 
ly committed, 5 
[Oase-law referred to]. 

_ “Where the intention of the accused was to give the 
deceased a beating with lathis, but one of them 

`~ actually commits murder, others in reality abet an 
offence under s. $25, Penal Code, and are guilty under 
a. 325 read with s. 109 and though the act of murder 
committed by one of them was done with the aid of 
otheis, itcannot be said that it was a probable con- 
sequence of the abetment on their part. Bahal Singh 
v. Emperor (11), relied on. ; 

A lathi isa lethal weapon and anyone who usesit 
on the head ofanvther with such force as to fracture 
the skull must know that he is doing an act which, 
in all probability, must cause degtheand the offence 
is murder. Sarju Prasad v. Kéng-Hmperor (1), 

SheoPrasad v, King-Emperor (2) and Amar Nath 
. Singh v. King-Emperor ‘3 relied on, 
. 
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Cr. A. against the order of the Sessions 
Judge of Sitapur, dated July 1, 1938. ° 


Dr. J. N. Misra, for the Appellants. 
The Government Advocate, for the Crown. 


Judgment.—Three Brahman_ brothers, 
Raja Kam, Sheo Prasad and Sarda, re- 
sidents of village Ataura, Police Station 
Tambaur, district Sitapur, have been con- 
victed by the learned Sessions Judge of 
Sitapur under s. 302, Indian Penal Gode 
read with s. 34, Indian Penal Oode. and 
sentenced to transportation for life. They 
bring this appeal against their conviction 
and sentences. 

According to Musammat Keoli P. W. No. 1, 
widow of the deceased Gokaran, Raja Ram 
was formerly the priest of her husband's 
family. In April 1938 Gokaran wanted to 
build anew house and for that purpose he 
asked Raja Ram to fix an auspicious date 
and to perform the opening ceremony of 
the house, He accordingly fixed a date 
which he said was auspicious and also 
told him the fee he would charge for 
performing the opening ceremony. Gokaran 
however, consulted another Pandit named 
Bhola who told him that the day fixed by 
Raja Ram was not at all auspicious and 
he also offered to perform the opening 
ceremony on alower fee, Gokaran accepted 
Bhola’s terms and got the opening ceremony 
performed by him on April 15, 1938. 
This displeased Raja Ram and on 
April 16, 1938, at about mid-day he is said 
to have appeared along with his brothers 
Sheo Prasad and Barda at Gokaran's door 
and to have called him out. It is said 
that Raja Ram was armed with a lathi 
and the other two with kantas. Gokaran 
who was in the house did not respond 
through fear and then the three accused 
rushed into the house, Sheo Prasad and 
Sarda dragged him to the courtyard of - 
the house and Raja Ram gave him a 
lathi blow which felled him down. Sheo 
Prasad and Sarda are then said to have 
beaten him with kicks and fists. Musam- 
mat Keoli tried to intervene but, it is 
said Sarda aimed a blow at her with his 
kunta. ‘She, however, got behind a corn 
bin and the kanta fell on the bin. On 
the outcry raised by Keoli some people 
of the village arrived aad then the three 
assailants went away. ‘The deceased, who 
was at bhe time ab.e to walk, started for 
the Police Station accompanied by his 
brother Badri, and his wife Keoli but 
after going a short distance he was un- 
able to proceed further and tht party 
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returned to the village. Sometime after 
they ‘engaged a cart, put Gokaran on it 
and set out for the Police Station. The 
thana is six miles from the village and 
the party reached the Police Station at 
about 10 P. m. but Gokaran died a short 
distance away from it. A report was lodged 
by Musammat’ Keoli in which she gave 

„thè above facts in detail. Investigation 
followed and all the three appellants were 
prosecuted under s. 302, Indian Penal 
Code. 

In the Court of the Committing Magis- 
trate all the thres accused raised pleas 
of alibi but in the Ovourt of Sessions, 
while Sarda and Sheo Prasad struck to the 
plea of alibi Raja Kam stated that what he 

. had stated in the Court of the Committing 
Magistrate was not true but that a quarrel 
did ensue hetween him and the deceased 
on the latter's buffalo grazing his field. 
He stated that on his asking Gokaran 
to tie up the buffalo, Gokaran used abusive 
language towards him and also attacked 
him with a lathi but he parried Gokaran's 
blow and gave him a blow with his own 
lathi. He stated that his brothers were 
not present at the time of the occurrence. 
Witnesses were produced in support of his 
defence by each of the accused but the 
learned Judge disbelieved their evidence 
and holding the prosecution case to be 
true convicted the appellants. [After 
discussing the defence evidence the judg- 
ment continued]. The learned Judge was, 
im our opinion right in rejecting the 
evidence of the defence witnesses. In 

_ fact, the learned Counsel for the appellants 
himself did not place much reliance on it. 

... Turning now to the prosecution evidence, 
we find that though Musammat Keoli, P. W. 
No. | is wife of the deceased and Badri 
P. W. No. 4 is his brother, Rameshwar 
P. W. No. 2 and Shanker, P. W. No. 3 
are perfectly independent and as admittedly 
there was no previous enmity between 
the accused and Keoli or Badri, there 
18 nO reason to disbelieve Keoli and 
Badri also on the main facts. The evidence 
of these four witnesses proves to our 
Satisfaction that the deceased was given a 
latht blow on the head by Raja Ram after 
he was dragged out into the courtyard 
by Sheo Prasad and Sarda. It is also 
proved by these witnesseg that Gokaran 
himself named the present appellants as 
his assailants, e are not, however 
prepared to believe that Sheo Prasad and 
Sarda were armed with kantas as they 
made ‘ho use of them. Similarly we doubt 
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the truth of the statement that Sheo Prasad 
and Sarda gave kicks and fist blows to 
the deceased after he fell down on being 
hit on the head by Raja Ram with his 
lathi. The medical evidence shows that 


: the deceased had only one contused wound 


2" x 3" scalp deep on the top of the 
head. The second injury mentioned in the 
post mortem report, namely the whole of 
the scalp being ecchymosed and swollen 
was manifestly a consequence of the 
contused wound. The inquest report Ex. 2 
also shows no more than one injury on 
the top of the head. We are of opinion 
that the intention of the appellants was 
not to kill Gokaran but to give him a 
thrashing but nevertheless so far as Raja 
Ram is concerned, there can be no doubt 
that he was guilty of murder and not of 
culpable homicide not amounting to murder 
as his learned Counsel argued. A lathi 
is a lethal weapon and anyone who uses 
it on the head of another with such force 
as to fracture the skull must know that 
he was doing an act which, in all pro- 
bability, must cause death. The cases of 
Sarju Prasad v, King-Emperor (3 O. W.N. 
451) (1) Sheo Prasad v. King-Emperor 
4 0O. W. N. 445) (2) and Amar Nath 
Singh v. King-Emperor (5 O. W. N., 391) 
(3) are all cases in which the infliction 
of a single blow on the head which 
fractured the skull was held to amount to 
murder. 

The real question in the case is about the 
guilt of Sheo Prasad and Sarda, We have 
already said that they not only accompanied 
their brother Raja Ram to Gokaran’s house 
but dragged him out into the courtyard after 
which Raja Ram gave him a lathi blow. 
We do not, however, think that s. 34, Indian 
Penal Oode, can be applied to Sheo Prasad, 
and Barda. It has sometimes been held 
that s. 34 was framed to meet a case in 
which it may be dificult to distinguish 
between ihe acts cf individual members of 
a party or to prove exactly what part was 
taken by each of them but the section is not, 
in our opinion, restricted to such cases only 
and it can well be applied and has been 
applied to cases in which the offence was 
committed by only one of two or three 
persons who all had a common intention. 
We may cite as exapmles the cases of 


(1)3 O W N 451; 95 Ind, Cas. 286; 27 Or, L J 766; 
13 OLJ 461. 
(2)4 O W Ne44§; 101 Ind. Oas. 484; A I R 1927 Oudh 
174; 28 Or. L J 452. 
(3)50 W N 391; 113 Ind. Oas. 481; A I ® 1928 
Oudh 282; 30 Or. L J 173; Ind, Rul. (1928) Oudh 66, ° 
e 
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Lachho Singh v. Emperor, (18 Or. L. J. 382 
(4), Harihar Singh v. Emperor, 26 Or. L. J 5 
1498) (5), Emperor v. Sada Singh, (32 


Or. L. J., 56 (6) and Nga E v. Emperor, 


(1. L. R.8 Rang. 603) (7). The real test in 
our. judgment is the common intention. 
~The “common intention” referred to in 
8.34 is an intention to commit the crime 
actually committed as was held in Noga Tha 
Aye v. Emperor, 36 Cr. L. J., 1380 (8). 
Therefore only those persons can be held 
liable under s. 34 who had a common 
intention to commit the crime which was 
actually committed. In Empress v. Dharam 
Rai 1887 A. W. N. 236 (9), alahmood, J., re- 
ferring to the change brought about in 
`B. 34, Indian Penal Code, by Act XXVII of 
1870 remarked :— ' 

_ “This change in the law is very significant and it 
indicates to my mind that the original section having 
been found to have been somewhat imperfectly 


worded, these additional words were introduced to 


draw a clear distinction that unpremeditated acts 
done by a particular 


r individual, and which go 
beyond ‘the object and intention of the original 
offence, should not implicate persons who took no 
part in that particular act.” f 


Again referring to s. 149 hesaid ; 
“I have referred to this section (s. 149) to show that 
ib is more strongly worded than s, 34 and even upor 
this section a Full Bench of the Calcutta High Court 
in Queen v. Sabed Ali, 11.B. L. R. 347 (10), held that 
any sudden and unpremeditated act done by a 
member of an unlawfal assembly would not render 
- all the other members liable therefore, unless it was 
- shown that the assembly did understand, and realise 

either that such offence would be commited or was 
_ likely to be necessary for the common object.” 

Atp. 67 in Ratan Lals Law of Crimes 
14th Edition it is said :— 

“To establish guilt under s, 34, it is necessary to 
provea common intention as distingished from a 
common object as in s, 149, and it must be shown 
that the Criminal Act was committed in furtherence 
of that intention.” 

_ Similary in Nga E v, Emperor, I. L. Re 
- * 8 Rang. 603 (7), it was held that a common 
‘intention is an intention to commit the 
“Crime actually committed and each accused 
person could be convicted of that crime 
only if he had participated in that common 
intention. As we have he.d that the common 


- (4.18 Or. 
Pat. 456. 


1849 26 Or. L J 1498; 90 Ind. Oas. 154; A IR 1926 Pat. 


6) 32 Cr. L J 56; 127 Ind. Cas, 855; Ind. Rul, (1930) 
Lah. 887; A IR 1930 Lah, 338; 12 Lah. L J 33; (1930) 
Or. Gas, 386. 5 

(1) 8 R 603; 1:0 Ind. Cas. 355; A I R1931 Rang. 1; 
Ind. Rul. (1931) Rang. 99; (1931) Or. Cas. 17; 32 0 LJ 
495 (F B). 
(8) 36 Cr. L J 1380; 158 Ind. Cas, 441; 8 R Rang 
168; A I R 1935 Rang 299; (1935) Of. Oas, 995, 
(9b A W N 1887, 236. 
“ (10) 11BL R 347 Œ B). 


L 3 382; 38 Ind. Cas. 766; A I R 1917 
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intention of the three appellants was not 
to kill Gokaran but to give him a beating 
Sheo Prasad and Sarda cannot be held 
guilty of murder under s. 34, Indian Penal 
Code. 

The case of Sheo Prasad and Sarda in onr 
opinion comes under s.111, Indian Penal 
Code, which runs as follows :— 

“When an act is abetted and different act ig done, 
the abettor is liable forthe act done, in the same 


manner and to the same extent as if he had directly 
abetted it : 


“Provided the act done was a probable conse- 
quence of the abetment, and was committed under the 
influence of the instigation, or with the aid or in 


pursuance of the conspiracy which constituted the 
abetment.” 


As the intention cf the appellants appears 
to have been to give Gokaran a beating 
with lathis, Bheo Prasad and Sarda in 
reality abetted an offence under s. 325 
Indian Penal Code, and though the act of 
murder committed by Raja Ram was done 
with the aid of Sheo Prasad and Sarda it 
cannot, in our opinion, be said that it was a 
probable consequence of the abetment on 
their part. 

In the case of Bahal Singh v. Emperor, 
(20 Or. L. J., 711) (11), two persons armed 
with deadly weapons made an attack upon 
another and it was proved that death was 
caused by a blow inflicted by only one 
of them. Sir Henry Rattigan, C. J., and 
Abdul Raoof J., of the Punjab Ohief 
Court held that the one who struck the 
blow was guilty of murder and the other 
who must have known that grievous hurt 
would, in all probability, be caused is guilty 
of having abetted an offence under s. 325, 
read with s. 109, Indian Penal Code. Al- 
though in this case the learned Judges 
interpreted s. 34 as meaning that the eri- 
minal act must be done by all the accused, 
a view with which with respect we disagree, 
it is clear that the accused who did not 
strike the deceased was held to have abetted 
an offence under s. 325 and not murder. 

We, therefore, dismiss the appeal of Raja 
Ram, but accept that of Sheo Prasad and 
Sarda in so far that we alter their conviction 
from one under s. 302-34, Indian Penal 
Code, to one under 8.325 read with s. 109, 
Indian Penal Code, and reduce their sen- 
tences to rigorous imprisonment for three 
years each. 

D. Sentence reduced. 


(11) 20 Or. L J 711; 52 Ind. Oas. 791; 24 PR 
1919 Or. 
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. RANGOON HIGH COURT 
First Civil Appeal No 178 of 1936 
April 7, 1938 
Boszets, O. J. AND. Donkey, J. 
EUSOOF AUMED SEM A-—APPELLANT 
versus 
ISMAIL AHMED SEMA AND OTHERS—- 


RESPONDENTS 

Will—Probate—Onus of proof—Will made by sick 
and dying person—Degree of understanding required 
by testator, stated. ; 

The rules as to the burden of proof are two: The 
first, that the onus probandi lies in every case upon 
the party propounding a will, and he must satisfy 
the conscience of the Court thatthe instrument so 
propounded is the last will ofa free and capable 
testator. Thesecond is, that if a party writes or 
prepares a will under which he takes a benefit, that 
is a circumstance that ought generally to excite the 
suspicion of the Court, and calls upon it to bevigi- 
lant and jealous in examining the evidence in sup- 
port-of the instrument, in favour of which it ought 
not to pronounce unless the suspicion ig removed, 
and it is judicially satisfied that the paper propound- 
ed does express the true will of the deceased. Tyrrell 
v. Painton (1), followed. 

Willsare too frequently made by the sick and 
dying ; the degree of understanding therefore which 
the law requires is such as may reasonably be ex- 
pected from persons in that condition. It is not 
enough that a testator is able to answer familiar and 
usual questions. That has always been laid down. 
He must beable toexercise a competent understand- 
ing as tothe general nature of the property, as tothe 
state of hisfamily, and as to the general condition 
and claims of the objects of his bounty, as to the 
nature of the instrument which he executes, and as 
tothe general nature and general objects and the 
prorisiaus which it contains; if he can do that though 
he may be very feeble and debilitated in under- 
standing, and be at the point of death, it is enough; 
Woomesh Chunder Biswas v. Rashmohini Dassi (2) 
and Swinfen v. Swinfen (3), relied on. [p. 166, col. 


F. ©. A. against an order of the District 
Court, Mandalay, in Oivil Miscellaneous 
No. 35 of 1935. 

Mr. Doctor, for the Appellant. 


Dr. Ba Han, for Respondent Nos. 2 
and 3. 
Roberts, C. J—This is an appeal 


against an unsuccessful attempt to secure 
the revocation of probate to the will of 
one Suleman Ahmed Sema, who died at 
Mandalay on December 13, 1932. And it 
is alleged by his brother, the appellant 
Yusoof Ahmed Sema, that the will pro- 
pounded, dated December ll—two days 
before his death—is invalid for lack of 
testamentary capacity on the partof the 
testator. There has been in the case a 
great conflict of evidence as to the 
circumstances in which the alleged will 
came to be made, and we have to bear in 
mind the rule as to the burden of proof 
which is. concisely expressed, among other. 


2 


BUSOOF AHMED BEMA T, ISMAIL AHMED SMA (RANG) 


165 


places, in Tyrrell v. Painton (1) at p. 1575. 
by Lindley, L. J He says : 

“Thege rules are two: The first, that the onus 
probandilies in every case upon the party pro- 
pounding awill,and he must satisfy the conscience 
ofthe Gourt that the instrument so propounded is 
the last will of a free and capable testator. The 
second is,that if a party writes or propares & 
will under which he takes a benefit, that is a 
circumstance that ought generally to excite the 
suspicion of the Court and calls upon it to be 
vigilant and jealous in examining the evidence in 
support of the instrument, in favour of which it 
ought not to pronounce unless the suspicion is 
removed, and it is judicially satisfied that the 
paper propounded does express the true will of the 
deceased.” 

And the circumstances in which this 
alleged will came to be made were that 
the testator, who had been in his usual 
health to within about tendays preceding 
the will, had become ill and was in fact in 
the course of his last illness of which he 
died. And he was visited during the 
course of that illness on two or three 
occasions by Dr. Jones. We have also the 
evidence of a number of persons mostly 
interested on one side or the other, and 
their evidence is extremely at variance 
and cannot be with safety accepted on 
account of the bias which they have obvi- 
ously shown. Those who are anxious to say 
thatthe will propcunded was a good one 
suggest that the deceased was hale and 
hearty up to within the time of making 
itand only suffered from some slight 
soreness on the legs and was unable ‘to 
walk about. One witness goes so far as 
to. say that he could dictate for 15 
minutes or more a concise statement 
of his wishesto anyone who would take 
it down. The witnesses called on the 
other hand toimpugn the will say either 
that the deceased was unconscious or that 
he was quite incapable of understanding 
anything that was put to him. And in 
this mass of conflicting evidence we have 
to take, in my opinion, as the only reliable 
standard the evidence of Dr. Jones of 
Mandalay who came tosee him on these 
three or four occasions. Now, the evidence 
of this medical witness is not very con- 
clusive, for, it is extremely guarded in 
character. He says in effect that the 
deceased was in a very ill and feeble state, 
that he might have been ableto mumble 
assent to simple instructions and to have 
agreed toasimple will which had been 
prepared for him; and that to the best of 


(1) (1894) L R P D 151; 6 R 540; 70 L T 453; 42W R 
343. = 
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Dr. Jones’ knowledge he died within a 
day or two of the doctor's visit. 

We then turn to look at the will, and it 
is true that itis awill of simple charac- 
ter. It was prepared by his clerk, Mr, 
Desai, whocame and wrote out the will: 
at the time Ma U alias Mariam Bibi, the 
wife, wasin the room, and the will was 
prepared, in my opinion, by Mr. Desai and 
the testator was asked to assent to it. One 
cannot believe that in all the circumstan- 
ces of the case ihe testator dictated the 
paragraphs of the will, and it is necessary 
to bring to mind the circumstances in which 
one should consider the préparation of a 
will, which is made by a person whose 
mental’ capacity is challenged. In 
Woomesh Chunder Biswas v, Rashmohini 
Dassi (2) at p. 290* it is said ; 

“But where the mental capacity of the testator is 
challenged by such evidence as there is in the pre- 
sent case, the Qourt ought to find whether upon 
the evidence the testator wasof sound disposing 


mind and did know and approve of the contents 
of the will”. h 

“And later on a dictum of Byles, J. in 
Swinfen v. Swinfen (3) was quoted with 
approval : : 

“Wills are too frequently made by the sick and 
dyings the degree of understanding therefore, which 
the law requires is such as may reasonably be 
expected from persons in that condition., It ia not 
enough that atestator is able to answer familiar 
and usual questions. That has always been laid 
down.’ He must beable to exercise a competent 
understanding as to the general nature of the pro- 
petty as tothe state of his family, and as to the 
general condition and claims of the objects of his 
bounty, as tothe nature of the instrument which 
he executes, and asto the general nature and 
general objects and the provisions which it contains; 
if'he can do that though he may be very feeble 
and debilitated in understanding, and be at the 
point of death, it is enough.” 


. What- the doctor says is clear to this 
extent: he could if a document of a sim- 
ple character were placed before him in 
circumstances which did not give rise to 
any suspicion, assent to it so as to be 
ablé to makea valid will. But here in 
addition .to lack of testamentary capacity, 
undue influence was pleaded; and the 
circumstances are such, in my opinion, 
as te show that the paper placed before 
the téstatcr, which had been prepared by 
Mr. Desai, was a paper which those who 
seek to piopound the will have not satisfied 
methat the deceased fully understood. 
‘Haji Moot and Bafatia, the two witnesses 
who were supposed to be attesting wit- 
nesses, were called; and Haji Moot said 


age of 21 O.--|Hd.|- g*a 
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he did not see anyone else sign. the 
will and did not see Bafatia sign it. 
He then contradicted himself and said 
that the deceased signed in the witnesses’ 
presence. Bafatia said he did not: see 
Haji Moot and never heard of a will 
having been made and thought it was 
merely alist of property, and that there 
was no signature on the will when he 
signed it. I feel satisfied in my own mind 
thatthe contradictions of the witnesses 
who werein the room at the time and 
who are called to explain the circumstances 
in which the will was made lead one to 
the conclusion that a will was being hur- 
riedly prepared and the signature of the 
deceased obtained to it without such pre- 


paration as might be necessary to be 
able to acquaint him with the true 
facts. 


Moreover, when we come to consider 
the ‘circumstances in which probate was 
granted, it isclear thatit was the inten- 
tion of. the learned Judge who tried the 
case that probate should be in sclemn 
form. Yusoof Ahmed Sema was not in fact 
cited; and itissaid by Dr. Ba Han that: 
he did nothing when he came to know of 
the will different froma what he would 
have done if ke had received a special 
citation; and it is urged that he has waived - 
his rights, and alternatively, that he has- 
taken benefits under the willso as to raise 
an estoppel against him in the nature of” 
the case. But, inmy opinion, the fact.that; 
the learned Judge intended, as he obviously: 
did, the probate to be in solemn form- 
together with the consideration of the sus- 
picious circumstances in which the will: 
was made, shculd have made the Oourt’ 
very careful in examining the nature of the 
evidence upon which probate was granted 
and, in my view, it has been clearly shown. : 
that there is just cause for revocation of 
probate in this case. In my opinion, 
the appeal should be allowed with costs 
in both Courts, Advocate’s fee ten gold 
mohurs; and the probate of the will must 
be revoked. f 

Dunkley, J.—The three respondents in_ 
this appeal are the three executors who. 
propounded the will. Respondent No.1 
has now made common cause with the 
appellant, who is attacking the grant of 
probate. It is clear that the intention of 
the learned Assistant District Judge, 
who granted the probate, was that.the pro- 
ceedings should be in solemn form, although 
owing toa mistake in his office the grant 
was-actually made in common form. For 
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the respondents it is suggested that that 
now makes no difference because the 
appellant showed by his subsequent 
conduct that he accepted the will and 
the grant of probate to the respondents, 
and that therefore, even had he been 
cited during the pendency of the pro- 
bate proceedings, he would have taken 
no objection to the grant. But the conduct 
of the appellant after the grant of pro- 
bate seems to me to be of no importance 
in relation to the present matter, because 
there were other heirs besides the appel- 
lant who were not cited, and we have no 
indicaticn as to what their attitude should 
have been if they had been given notice 
of the application for probate while the 
proceedings were pending. Consequently 
Iam of opinion that Expln. (a) to s. 263, 
Succession Act, is applicable, and that the 
burden in the present proceedings is 
upon the propounders of the will to show 
that the testator was of sound disposing 
mind and that his signing of the will was 
his independent voluntary act. 

On both sides the evidence was, to a 
great extent, unworthy of credit, and with 
the exception of the evidence of Dr. W. D. 
Jones, who attended the deceased, I find it 
impossible to place any reliance upon 
the statements of the witnesses called on 
either side. The story which the respon- 
dents set up in their evidence, and by 
which they are bound in regard to show- 
ing that the willisa good will, is that 
the testator was, at the time of the 
` execution of this will, in a perfectly 
normal condition of mind and kody, except 
for an affliction to the legs which pre- 
vented him moving about, and that he 
gave long and detailed instructions re- 
garding the preparation of the will, and 
in fact according to the respondent Ma U 
dictated it word fer word and made cor- 
rections in the first draft, and then ulti- 
mately signed it, while sitting up in bed 
easily and without any assistance from any 
other person. That story is entirely incre- 
dible when viewed in conjunction with 
the evidence of Dr. Jones. It is clear from 
Dr. Jones’ evidence that the condition of 
the deceased concerning which he speaks 
relates to a visit which he made to the 
deceased either onthe day on which the 
will was executed or on the next day; and 
Dr. Jones has stated that at the time of 
this vigit the deceased was able to under- 
stand the questions putto him, but was 
only puis to answer very feebly, that it 
would be quite outside his power to give 
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anything except the simplest instructions 
aud nat if the very simple will, which 
was actually drawn up, was read over to 
him, he might be able to’ understand the 
terms of the will to a certain extent 
and give his assent, but then only .by 
nodding his head, and that the deceased 
could not have signed his name except 
with assistance. The evidence of the 
doctor is,in my opinion, fatal to the respon- 
dents’ case. They have not succeeded in 
showing either that the testator was ‘of 
sound disposing mind or that the signature 


on the will is the voluntary signature 
of the testator. Consequently, I agree 
with my Lord that this appeal must’ be 


in both Courts; aad 


ith 18 
net PRR of the will must be 


that the probate 


oe Appeal allowed. 
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OUDH CHIEF COURT 4 
Civil Revision A pplication No. 201 of 1936 
October D 55 
ZIa-UL HASAN AND YORKER, Jd, 
GANGA RAM JATTLEY— 
APPLICANT 
YO p 
J. N. JAITLEY-—-OpPOSITE Pasty 
Charitable and Religious Trust Act (AI V of 
1920), sa. 3, 5 (3) (4)—Order under s. 3—~Revision, if 
lies—Suit referred toin 8. 5 (3), not fled—District 
Judge, if can himself decide question—Civil Proce- 
dure Code (Act V of 1908), s. 115, 
Revision lies against an _ order assed under 
s. 3 of the Oharitable and Réligious Trust Act. 
In a case when no such undertaking to institute 
a suit for a declaration, as referred to ins. 5 (3) 
of the Act is given, sub-cl. 4 of the section applies 
and the Court shall itself decide the question. 
The section thus in terms gives the Court of the Disg- 
trict Judge jurisdiction to decide the question whe- 
ther the trust is one to which the Act applies. | Where 
therefore the District Judge so exercises a jurisdic- 
tion vested in him by law and there is no illegality, 
or material irregularity, no application under s, 115, 
Oivil Procedure Code, against his order shall be ene 
ined. < er 
0. B. App. of the order of the District 
Judge, Lucknow, dated November 12, 1936. 
Mr. K. P, Misra, for the Applicant. f 
Mr. B. K. Dhaon, for the Opposite 
Party. 5 a 
Order.—This is an application under 
s. 1150f the Code cf Civil Procedure by 
Dr. Ganga Ram Jaitley arising *out of 
an application under 8. 3 of Act XIV of 
1920. c i 
What h&ppened in this case was that on 
the application of the opposite party the, 
learned District Judge examined the docu- 
` Cd 
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menton which the original application was 
founded snd came to the conclusion that 
under that document, there was created a 
public trust. He further held that the 
original applicant was a person interested 
in the, trust and competent to make the 
application, He accordingly directed under 
s. 3 of the Act that the mutwalli or trustee 
should file accounts of the trust within one 
month. It is against that order that the 
present application has been filed and the 
contention is that the learned District 
Judge has acted illegally and with 
material irregularity in passing the order in 
question. 

A preliminary objection is taken that no 
revision lies. We understand that learned 
Counsel meant that in law no revision 
would lie from such an order, and in that 
particular form we would not be prepared 
to accede to the contention although that 
contention has been rested on reference to 
a number of rulings. Those rulings were 
not, howeyer, in connection with cases 
under this Act, and for the present appli- 
cant reference has been made to cases 
under this Act in which orders passed under 
the Act were considered by the High Oourt 
of Allahabad in revision. 


After hearing Oounsel for ihe applicant, 
however, at considerable length, we are 
satisfied that he does not make out any case 
for revision at all. His contention is that 
the learned District Judge acted with 
material irregularity in exercising his 
jurisdiction and thereby vesting himself 
with jurisdiction to pass the order which he 
has passed. Section 5 of the Charitable and 
Religious Trusts Act (XIV of 1920) in 
sub-s. 3 provides that 

“If any person appears at the hearing of the peti- 
titn and either denies the existence of the trust or 
denies that it isa trust to which this Act applies, 
and undertakes to institute within three months a 
suit for a declaration to that effect and for any 
other appropriate relief, the Court shall order a 
stay of the proceedinge and, if such a suit is go 
instituted, shall continue the stay until the suit is 
finally decided”. 

It is conceded on behalf of the present 
applicant that he did not in the lower Oourt 
give anv such undertaking. In a case 
when no such undertaking is given, sub- 
cl. 4 of the section applies. The sub-clause 
lays down that 

“If nd such undertaking is given or if after the 
éxpiry. of the three months no such suit has been 


instituted, the Court shall itself decide the ques- 
tion”. 


The section thus in terms gives “the Court 

‘of the District Judge jurisdiction to decide 

the question whether the trust is one to 
+ 
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which the Act applies, and that is precisely 
what the District Judge has done in the pre- 
sent case. 

In these circumstances we have only to 
consider whether learned Counsel has 
succeeded in bringing forward any point 
which will justify us in exercising the dis- 
cretion given by s. 115. It is clear that 
the Court below has not exercised a 
jurisdiction not vested in it by law nor has 
it failed to exercise a jurisdiction so vested 
in iton the contrary it has exercised a 
jurisdiction vested in it by law. Learned 
Counsel is really unable to suggest that the 
Court below has acted illegally or with 
material irregularity in the exercise of 
this jurisdiction and the grounds of the 
application do not suggest in what respects 
the Court below is to be supposed to have 
acted illegally or with material ir- 
regularity in the exereise of its jurisdic- 
tion. ; 

It follows that on the merits no case has 
been made out for this Court to accept this 
application under s. 115, which must, there- 
fore, fail and is dismissed with costs. 


D. Application dismissed. 


os 


LAHORE HIGH COURT 
Second Civil Appeal No. 1380 of 1936 
April 5, 1937 
Jat Lat, J. 

UDHAM SINGH—Dgrenpant~— 
APPELLANT 
versus 

Pandit BASHAMBAR DAS—PLAINTIFF 

AND OTHBRS— DEFENDANTS— RESPONDENTS 

Registration Act (XVI of 1908), 8. 17 29) Gi)—Mort- 
gagor selling mortgaged property—Purchaser redeem- 
ing mortgage out of money left with him— Receipt 
reciting extinction of mortgage—Admissibility——Suit, 
if can be instituted on such receipt — Question, if 
can be raised by way of defence in mortgagee's 
suit. 

Where the mortgagor of a certain property sub- 
sequently sells it and the mortgage is redeemed by the 
purchaser out of the money left with him, the receipt 
reciting the fact of the extinction of the mortgage is 
admissible in evidence on the ground that the tran- 
saction is not between the original parties to the 
mortgage. The purchaser can institute a suit to 
enforce the contract. He can also, ina suit by the 
mortgagee, raise the question by way of a defence, 
Gurdial Mal v. Jauhri Mal (2) and Ganga Bakhsh v. 
Jagannath (3), followed. a 

S. G. A. from the decree of the Additional 
District Judge, Lahore, dated July 22, 
1936. “ 

Mr. Harnam Singh, for the Appellant. 

Mr. Amar Nath Monga, for the Respondent 
(Plaintiff). 
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Judgment.—Girja Singh was the owner 
of the land in dispute. He had mortgaged 
it with possession to Udham Singh for 
Rs. 900. The plaintiff Bashambar Das 
purchased thisland from Girja Singh and 
undertook to redeem the mortgage on pay- 
ment of Rs. 900, which he retained out of 
the consideration for the sale in his favour. 
Alleging that he had paid Rs. 900 to the 
mortgagee Udham Singh, he instituted the 
suit, out of which this second appeal has 
arisen for possession of the land. The trial 
QOourt dismissed the suit holding that the 
document on which Bashambar Das relied 
in support of his allegation that he had 
paid Rs. $00 to Udham Singh required 
registration and being unregistered, was 
inadmissible in evidence. On appeal the 
learned District Judge has reversed the 
decree of the trial Judge and has decreed 
the suit on two grounds: (1) that the docu- 
ment did not require registration because it 
did not on the face of it purport to exting- 
uish the mortgage, and (2) that the docu- 
ment was not between the original parties 
to the mortgage and did not, therefore, 
require registration under the provisions of 
s. 17 Registration Act. 

On the first point the learned Judge relied 
upon a judgment of this Court in Muhammad 
Hussain v. Karam Ilahi (1) but that judg- 
ment, in my opinion, does not support his 
conclusion because the document in that 
case made no reference to the extinction of 
the mortgage whereas in the present case 
the document is to the effect that the 
mortgagee had received the Rs. 900 which 
had been kept in trust with Bashambar 
Das and had given possession to him and 
had no connection with the land in dispute 
which would be mutated in favour of 
Bashambar Das. He also added that the 
mortgage deed had been filed in a Oivil 
Court in Lahore. The document on the face 
of it, therefore, does make mention of the 
extincticn of the mortgagee’s rights. This 
distinction dces not seem to have been ob- 
served by the learned District Judge and his 
judgment, therefore, cannot be sustained on 
ine first ground. 

Thesecond ground taken by the learned 
District Judge is, however, supported by two 
authorities of the Allahabad High Oourt in 
Gurdial Mal v. Jauhri Mal (2) and Ganga 
Baksh v. Jagannath (3). The later judgment 
merely refers to the previous judgment and 


(1) 10 Lah. 709; 118 Ind. Cas. 533; A I R 1929 Lab. 
312;30P LR 717; Ind, Rul. (1929) Lah, 389, 

(2}7 A820; A W N 1885, 279. 

(3) 27 A 305; A W N 1904, 266; 1 A L J 693. 
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accepts as correct the law laid down there.. 
In Gurdial Mal yv. Jauhari Mal (2) 
several villages were mortgaged by the 
original owner who subsequently sold one 
of them and left Rs. 700 with the purchaser 
to redeem the village purchased by him. 
Rupees 700 was paid by the purchaser and 
an endorsement was made on the mortgage- 
deed reciting the extinction of the morte 
gage. It was held that this endorsement 
was admissible in evidence on the ground 
that the transaction, was not between 
original parties to the mortgage and that 
the subsequent purchase, who paid part of 
the mortgage-debt to redeem the village 
purchased by him, could enforce the con- 
tract by means of a suit and also could 
raise the question by way of defencein a 
suit brought by the mortgagee. Conse- 


‘quently it was held that the payment of 


the mortgage debt had been established 
and could be proved in the suit and the 
suit of the mortgagee was dismissed pro 
tanto. The principle of this judgment 
applies to the present case. The transac- 
tion is between persons who were not 
parties to the original mortgage deed and 
though the receipt relied upon by the respon- 
dent does recite the fact of extinction of the 
mortgage, if the view of the Allahabad High 
Court is correct, the matter could be raised 
both as a ground cf attack in a suit 
brought by the purchaser and also as a 
round of defence in a suit brought against 
im. No decision dissenting from the view 
taken in the Allahabad case has been cited 
at the bar. I consequently dismiss this 
appeal but leave the parties to bear their 
own costs throughout under the peculiar 
circumstances of the case. 

D. Appeal dismissed. 


OUDH CHIEF COURT 
Oriminal Revision Application No. 97 
of 1938 
October 11, 1938 
Yorxg, J. 

TAQI MOHAMMAD AND aNoTHER— 
APPLIOANTS 


versus 
Haji MOHAMMAD JAN—COMPLAINANT 
—OpposiTe PARTY 

Criminal Procedure Code (Act V of 1898), gs, 353, 
537-—-Crogs-cases—Evidence not recorded in accord- 
ance with s. 353-—Procedure followed at request of 
accused — No poe — Irregularity, if curable 
Criminal trigl—Evidence — Court removing excres- 
cences and ornamentation from complainant's story— 
Whether making out anew case. Š 

There were two cross-cases, When the accused-in 
{be one case. came to give «their evidence in defence 
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they only asked their witnesses orsome of them a 
few questions and then got their statements as 
prosecution witnesses in the cross-case brought on 
the record as their substantive statements in the 
case, In the case ofone witness what happened was 
that he made some statement in examination-in-chief 
aod when he was cross-examined, the prosecution 
Counsel after putting a question or two, asked him 
whether he had made inthe cross-case the whole 
statement in cross-examination recorded in that 
ease, That statement was then apparently brought 
on the record or at any rate utilised. The copies of 
statements in the cross-cases were not brought on the 
record and thus there was a contravention of s. 353, 
Oriminal Procedure Code: 

Held, that the procedure having been adopted at 
the request of the accused, there could not have been 
any prejudice to the accused. Though the procedure 
adopted by the trial Court was clearly irregular yet as 
the acoused could not be heard to say that they were 
prejudiced by this procedure. The trial of the case 
could not therefore be held to have been so vitiated 
that the irregularity could not be cured by the appli- 


cation of s. 537 of the Code of Criminal Procedure. : 


Ganga Singh v. Emperor (5), relied on. Allu v. The 
Crown (1), Hayat v. Emperor (2), Bishnath v. King- 
Emperor (3) and Sarju v, King-Emperor (4), explain- 
ed and distinguished. 

It is an everyday happening that the Courts have 
to sift the evidence and they frequently find that the 
éomplainant has enhanced the part taken by the ac- 
cused and minimised the part taken by himself in 
order to make the case look as black as possible 
against the accused. Removing of excrescences or 
ornamentation by the Magistrate doesnot amount to 
the setting up of new case. 


- Cr. R. App. against the order of the 
RE Judge, Lucknow, dated June 4, 
1 . 

- Mr. N.U. Beg, for the Applicants. 

Dr. Q. U. Ahmad, for the Opposite 
Party. - 

Order.—This application in revision 
arises out of a quarrel bet» een the owners 
of two shops next door ti one another in 
Hazratganj, Lucknow, which culminated in 
an occurrence of November 8, 1937, in 
which the complainant was attacked and 
‘beaten. The defence story was to the effect 
that there was a free fight between two 
parties, one of the complainant and the 
other of the accused Enayet Beg (who was 
acquitted) in which the complainant's 
party were the aggressors. The trial Magis- 
trate accepted the prosecution story and 
rejected the defence story, acquitted 
Enayet Beg on the ground that the evi- 
dence against him was insufficient and 
doubtful, and convicted Tagi Muhammad 
and Muhammad Umar of an offence 
under’ s. 323, Indian Penal Code, and 
sentenced the former to pay a fine of 
Rs. 25 with two months’ rigorous imprison- 
ment in default, and the lattes to a fine of 
Rs. 15 with one month’s rigofous imprison- 
ment în default. ; 

ș The parties went ip appeal to the District 
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Magistrate of Lucknow where the -same 
points which have been argued since 
before the Sessions Judge and again before 
me, were 'argued, but the conviction and 
sentences were maintained. The accused 
then went in revision to the learned Sessions 
Judge who held that there was no ground 
for interference and dismissed the applica- 
tion. 

The first point which is urged in this 
application is that although according to 
the prosecution story and evidence, Enayat 
Beg was the real ring-leader and instigator 
of the whole affair, he has been acquitted, 
and, therefore, the prosecution evidence 
against him has been disbelieved and the 
applicants before me should not have been 
convicted on evidence disbelicved against 
the third accused. It is scarcely 
necessary to say more than that this is a 
thing which happens almost everyday. 
Enayet Beg was only given the benefit of 
the doubt and J am quite satisfied that 
the cmviction could not be upset on this 
ground. 

The second point which is urged is that 
the applicants have been convicted on 
what amounts to the setting up on behalf 
of the complainant of a new story. The 
complainant said that he was the victim 
of aggression, that he did not put up a 
fight at all and he denied that there had 
been any exchange of words between the 
parties prior to the commencement of the 
assualt. The Courts have not accepted 
this story exactly as told, but have held 
that there wag something in the nature of 
a fight, but they have held consistently 
that the two applicants were the aggressors. 
Learned Oounsel emphasises that this 
amounts toa reliance on a story directly 
repudiated in part by the complainant. 
That may be the case, but again it is an 
everyday happening that the Courts have 
to sift the evidence in cases of this kind, 
and they frequently find that the comp- 
lainant has enhanced the part taken by the 
accused and minimised the part taken by 
himself in order to make the case look as 
black as possible against the accused. 
What has been done by the Oourts in this 
case by the removing of excrescences or 
ornamentation does not, in my opinion, 
amount to the setting up of a new case 
and the rulings quoted on this point do 
not really, therefore, help the applicants at 
all. . 

The third point has arisen in this way. 
There was something which was celled by 
Counsel who argued in all the Courts 


a 
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below and indeed even ab one stage in this 
Court a cross-case to the present case. 
The parties were not absolutely the same, 
but in the cross-case the applicants of the 
present case or other persons on their 
behalf were attempting to give a different 
account of the same occurrence. Prcesecu 
tion Witnesses were produced in the 
ordinary way in both cases and examined 
and cross examined. When the applicants 
came to give thair evidence in defence in 
this case, they only asked their witnesses 
or some of them a few questions and then 
got their statements as prosecution wit- 
nesses in the crosscase brought on the 
record as their substantive statements in 
the present case. In the case of one wit- 
ness what happened was that he made some 
statement in examination-in-chief and when 
he was cross-examined the prosecution 
Couneel after putting a question or two, 
asked him whether he had made in the 
cross-case the whole statement in cross- 
examination recorded in that case. That 
statement was then apparently brought on 
the record or at any rate utilised. It does 
not seem that copies of statements in the 
crogs-cases were brought on the record 
and there can be no doubt of the sub- 
stantial impropriety or irregularity of the 
method adopted by the trial Court in this 
connection, which is in contravention of 
the provisions of s. 353 of the Code of 
Criminal Procedure, which provides that 

“Except as otherwise expressly provided, all evi- 
dence taken under Chaps. XVIII, XX, XXI, XXII 
and XXIII shall be taken in the presence of the 
accused or, when his personal attendance is dis- 


pensed with (s,540-A), in the presence of his 
Pleader". 
this 


. Two questions arise (1) whether 
procedure Vitiates the trial entirely, and (2) 
whetLer, if it is only an irregularity which 
can be corrected by the application of 
8. 537, Criminal Procedure Code, 1t did or 
did not in fact prejudice the case of the 
applicants. We may take it for the purpose 
of answering the latter question that this 
evidence was used and relied upon cr dis- 
carded for reasons given in its judgment 
by the trial Court. 

-On the first question learned Counsel 
has referred to a number of rulings and 
has particularly relied on the view of 
the Lahore High Court set outin L L. R. 
4 Lahore. 376 Allu and others v. The Crown 
(1) and A. I. R., 1928 Lahore 380 Hayat and 
others vy. Emperor (2). In the former 

(1) 4 L 376; 75 Ind. Cas. 980; A I R 1924 Lah, 
104; 6 Lah. Li J 103; 25 Or. L J 68. 


-(2) AMIR 1928 Lah. 380; 107 Ind. Cas. 766; 19 Cr, Li 
d 282; 10 Lah, LJ 389, 
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case, a case. in which the accused them- 
selves wanted the evidence of prosecution 
witnesses in the cross case to be treated 
as defence evidence in the case under trial, 
it was held that: 

“the procedure adopted in these cases was a 
serious departure from the usual and proper course 
and the fact thatthe prisonora and their Counsel 
had consented to it could not give it a legal sanc- 
tion. It is a well-established principle of law that 
a prigoner can consent to nothing which is not 
authorised by law andthe consent of Counsel for an 
accused person cannot validate a course of procedure 
which the law does not authorise." 


It was further held that s. 537 of the 
Code does not apply to an infringement 
of statutory requirement, but only to errors, 
omissions and irregularities of a technical 
nature which may occur by accident or 
oversight in the course of proceedings 
conducted in the mode prescribed by 
Statute, and that as the trials were pro- 
hibited in the mode in which they were 
conducted, they were, therefore, illegal, In 
the latter case the Gourt followed I. L. Ry 
4 Lahore 376 Allu and others v. The Crown, 
(1) but the judgment makes it quite 
clear that the lower Court had relied against 
the accused on completely inadmissible 
evidence and in consequence the High 
Court set aside the convictions and order a 
re-trial of the appellants. 

Learned Counsel has also referred to 
two recent cases of this Court reported in 
12 O. W. N., 922 Bishnath and others 
v. King-Emperor (3) and 1938 O W., N. 
958 Sarju and others v. King Emperor, (4). 
The former case was one in which several 
persons Lad been tried together for an 
Ofence under s. 147, Indian Penal Code. 
Onone of the dates of hearing on which 
evidence was produced before the Court, 
one of the accused was absent, and in con- 
sequence the conviction and sentence of 
that particular accused was set aside, 
but the application of the remaining 
accused was rejected, that is to say, the 
trial was not treated as wholly vitiated by 
this errcr. In the latter case it was held 
by Zia-ul Hasan, J., that the procedure of 
treating the prosecution evidence in one 
case as defence evidence in the other and 
vice versa, eVen With the consent of the 
accused and the Government Pleader, ig 
entirely illegal and the convictions ‘and 
sentences of the accused were quashed and 
a re-trial ordered. It appears from the 


` (8) 12 O W, N 922; 157 Ind. Cas. 378; 1935 O L R 471. 
8 È O 20; 36On°L J 1198; AI R 19350 RAIL, 
Or Oas 1283 ore. 177 ad udh 488; (1935) 
(4) 1933 58; 177 Ind. Oas, 559; : 
a8 LB 0 58. aide: 1938 Q LR 


` 


172 


judgment in that case, however, that the 
question whether this was or was not a 
curable irreqularity as contrasted with an 
illegality vitiating the entire trial and 
necessitating its being set aside was not 
considered. That point was in fact not 
put before the Oourt at all. The view 
which has been taken in the Allahabad 
High Court on this point is set out in 
A.L R.,1935 Allahabad 647 Ganga Singh 
and others v. Emperor (5) where apparently 
what was done was precisely what has been 
done in the present case. Bennet, J. at 
p. €48* pointed out that it was not alleged 
. for “the applicauts that there was any 
„irregularity in the recording of the pro- 
‘secution evidence in the present case or 
that there was any defence evidence which 
they desired to produce and which was 
not allowed. Their objection was merely a 
technical one. He went on to refer to 
the Lahore case, which has been quoted 
before me, and to two other cases of 
Allahabad High Court and Calcutta, and 
he concluded that it had not been shown in 
the present case that there was any pre- 
judico to the case for the accused and 
therefore, he considered that no ground for 
interference in revision had been made out 
on this point. | 

In the present case also we have it that 
the procedure was really adopted at the 
request of the applicants. Possibly they 
wanted to save the time of the Court, or 
possibly they thought that by examining 
their witnesses in detail and their being 
cross-examined in detail, greater doubt 
might be thrown on their evidence. What- 
ever the reason was they themselves asked 
for the procedure to be adopted and the 
trial Court did make use of this evidence 
but rejected it on the merits, It seems 
to me clear that in these circumstances 
there could not have been any prejudice to 
the accused. It does not seem to me that 
the point is covered by either of the deci- 
sions of this Court which have been put 
before me, and Ihave, therefore, no hesita- 
tion in following the decision of the 
Allahabad High Court to which { have just 
referred. I hold that the procedure adopted 
by the trial Court was clearly irregular but 
that as -the applicants cannot be heard to 
say that they were prejudiced by this 
procedure, the trial of the case cannot be 
held to have been so vitiated that the 


. (5) A I R 1935 All. 647; 155 Ind. Oas. 911; (1935) A 
L.J 423;-1935 A È R 401; 7 R A937; 3 Or, L J 763; 
* (1935) Or Oas. 650. 
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irregularity cannot be cured by the appli- 
cation of s. 537 of the Oode of . Criminal 
Procedure. í 
No other point arises in this application 
which accordingly fails and is dismissed. 
D. Application dismissed. 





CALCUTTA HIGH COURT 
Civil Rule No. 1935 of 1937 
May 5, 1938 
S. K. Guosg AND Eneuey, JJ. 
RAM KRISHNA SUKUL AND ANOTHER — 
OREDITORS—PETITIONERS 
f VETSUS 
ALI NEWAJ AND anoTamr—DgBToRs— 
Opposite Party 

Civil Procedure Code (Act V of 1908),8, 115—~ 
Order of Special Appellate Officer appointed under 
a. 40, Bengal Agricultural Debtors Act (VII of 
1936)—If can be revised under s. 115, 

Under s. 115, QOivil Procedure Code, the High 
Court has no power to revise an order of a Special 
Appellate Officer appointed under s. 40, Bengal 
Agricultural Debtors Act, as such an appellate 
officer is not a Civil Court within the meaning of 
cl. 16 of the Letters Patent which does not cover 
Courts set up by a special statute for a special 
purpose. The fact that the special officer happens 
to be a Munsif makes no difference whatsoever in 
the case, Abdulla Shah Choudhury v. Giridhari Lal 
(1), relied on. 


O. Rule from an order cf the Special Appel-. 
late Officer, Netrokona (Mymensingh), dated 
September 28, 1937, 

Mr. Kumud Bandhu Bagchi, for tbe Peti- 
tioners. 

Edgley, J.—-This Rule was issued against 
an order of a Special Appellate Officer 
appointed under s. 40, Bengal Agricultural 
Debtors’ Act of 1936. The only point which 
arises for consideration in connection with 
this Rule is whether this Court has juris- 
diction tointerfere with this order under 
s. 115, Oivil Procedure Oode. It has been 
held by a decision of this Oourt, to which I 
was a party, namely the case in Abdulla 
Shah Choudhury v. Giridhari Lal (1), that 
the High Court has no power to revise-an 
order of this nature under s. 115, Civil Pros 
cedure Code, as suchan Appellate Officer is 
not a Civil Court within the meaning of 
cl. 16 of the Letters Patent which does not 
cover Courts set up by a special statute for 
a special purpose. The learned Advocate 
for the petitioners argues that the case now 
before us may be distinguished on account 
of the fact that the Special Officer, against 
whose decision this Rule is directed happened 
to bea. Munsif.. Tam of opinion, however, 


(1) 42 O W N 507; 176 Ind. Oas. 16; A I F? 1938 
Oal, 448; 11 R O 138 (1), 3 
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that this fact makes ño difference whatso- 
everin the case. The Munsif in question 
was clearly appointed for a special purpose 
under s. 40, Bengal Agricultural Debtors’ 
Act, which provides that the orders of the 
Appellate Officer shall be final. The proce- 
dure of this officer is regulated not under 
the ordinary provisions of the Code of Civil 
Procedure but it is provided by sub-s. 3 of 
8. 40 read with s. 55 of the Act that the 
Local Government may make rules not only 
as regards the procedure to be followed 
by the Appellate Officer but also with regard 
„tothe control and inspection of his work. 
It is clear from the provisions of the Act 
that this officer cannot, in any way, be sub- 
ordinate to the High Ccurt but, if he is 
subordinate to any authcrity, it would 
appear that he must be subordinate to the 

ocal Government, It therefore follows 
that this Court has no jurisdiction to inter- 
fere under s. 115, Civil Procedure Code. 
This Rule must, therefore, be discharged. 
The parties will bear their own costs. 

S. K. Ghose, J.—I agree. 

8 Rule discharged. 


remnant 


OUDH CHIEF COURT 
Oriminal Revision No. 32 of 1938 
October 10, 1938 
ZIA“UL Hasan, J. 

, LALLU RAM AND OTHERB—A PPLIOANTS 


versus 
EMPEROR Turcuas JHABBU 


LALL—Oppostrg Party 

Criminal Procedure Code (Act V of 1598), 8. 349 
"Case referred to superior Magistrate—He must come 
to independent judgment. 

It is not sufficient for a superior Magistrate, to 

«whom a case has been referred unders 349, Oriminal 
Procedure Code, to accept the findings of the inferior 
Magistrate making the reference and he should form 
his own independent judgment and write a judgment 
according to the provisions of 6. 367, Criminal Pro- 
cedure Qode. When the Magistrate to whom the case 
is referred merely. passes an order without coming to 
any independent judgment against his order, the 
Proper course for the Appellate Court is to send back 
the case to him for writing a proper judgment. 
Thakur Singh v. Emperor (2), relied on. 

The cage, however, was not sent back but the 
sentence was reduced under s. 147, Criminal Proce- 
dure Code to the term already undergone. | 

Or. R. cf the order of the Additional 
ois Judge, Keri, dated February 23, 


Dr, J. N. Misra, fur the Applicants. 


Order.—This is an application in revision 
against an order of the learned Additicnal 
bessions Judge of Kheri who dismissed the 
applicants’ appeal against’ their conviction 
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and sentences under s, 147, Indian Penal 
Oode. : : 
It appears that the applicants were tried 
by a Tabsildar Magistrate of the Second Class 
under ss.147 and 323, Indian Penal Code. 
The Tahsildar recorded evidence and came 
to the conclusion that the applicants were 
guilty under both the sections but was of 
opinion that they deserved severer punish- 
ment than he could inflict. He, therefore, 
referred the case to the Sub-Divisional 
Magistrate under s. 349, Criminal Procedure 
Code. The latter in his judgment after 
referring to tLe history of the case but 
without stating the facts passed the following 


order in the case :— 

“I have gone through the finding of the Tahsildar 
Magistrate and the evidence adduced by the com- 
plainant in that Court. I am fully convinced that 
the accused have committed the offence under which 
they have been charged. I hold them guilty under 
s8. 147, Indian Penal Code, and convict and sentence 
each of them to undergo three months’ rigorous 
imprisonment. 1 also hold them guilty under s 323, 
Indian Penal Code, and convict and sentence each of 
them to undergo six months’ rigorous imprisonment, 
bothsentences to run concurrently.” 


Against this order the applicants appealed 
to the Sessions Judge and contended that 
the judgment of the learned Sub Divisional 
Magistrate was no judgmentin law. The 
learned Judge agreed with this contention 
but refused to send back the case to the 
learned Magistrate for writing a proper 
judgment on the grounds that it would 
involve a waste of public time and that 
the accused have by their own dilatory 
tactics disentitled themselves to any indul- 
gence. The learned Judge was probably 
also influenced by the fact that the offence 
under s. 323 was compounded by the 
parties after the accused filed their appeal. 
So far as the applicants’ conviction under 
s. 147 was concerned, their appeal was 
dismissed. 

The learned Additional Sessions Judge 
has relied on the case of Queen-Hmpress 
v. Pandeh Bhat (I. L. R. 19 All. 506) (1) 
but that case relates to the judgment of 
an Appellate Uourt while in the present 
in question is the 
judgment of the trial Court. It has been 
held by various High Courts in India that 
it is not sufficient for a superior Magistrate, 
to whom a case-has been referred under 
s. 349, Criminal Procedure Code, to accept 
ihe finding of the inferior Magistrate 
making the reference and that he should 
form his own independent judgment and 
write a judgment according to the provisions i 


(1) 19 A 506; A W N 1899, 142, e 
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of s. 367, Criminal Procedure Oode. In 
Thakur Singh v. Emperor (20 Oriminal 
Law Journal 444) (2) the facts were very 
similar to those of the present case and 
the Sub-Divisional Magistrate’s order was 
also quite similar to the order passed by 
the Sub-Divisional Magistrate in this 
case. A learned Judge of the Patna 
High Court holding upon the test laid 
down by s. 367, Criminal Procedure Code, 
the Sub-Divisional Magistrate's judgment 
was not a judgment at all sent the case 
back tothe Magistrate’s Court for writing out 
& proper judgment. I would have adopted 
the same course in the present case but 
for the fact that in view of the special 
circumstances of the case, this is no longer 
necessary. As said above the parties have 
compounded the offence under s. 323, ‘The 
accused have already undergone some 
imprisonment under s. 147, also. The 
complainant does not appear to oppose this 
application. In view of these circumstances 
I accept this revision and reduce the 
gentence of the applicants under s. 147, 
Indian Penal Ocde, to that already under- 
gone by them. The order under s. 106, 
Oriminal Procedure Code, does not also 
seem to be necessary and is hereby set 
aside. 
“oD Revision accepted, 

af) Gr. LJ 444; 51 Ind. Cas, £68; A IR 1919 Pat. 


BOMBAY HIGH COURT 
Letters Patent Appeal No. 16 of 1937 
. June 23, 1938 

N. J. WADIA AND Wassoopew, JJ. 
BALKRISHNA MANSUKHRAM— 
DerEenpaNT—APPRLLANT 


. versus 
JAYSHANKAR NARAYAN—PLaintipF 
RESPONDENT 

Contract Act (IX of 1872), s. 25 (3)—There should 
be express promise to pay — Words and Phrases— 
“Deva sahi” in Gujarati, if connotes express pro- 
mise to pay. 

For the purpose of s. 25 (3), Contract Act, there 
must be an express promise as opposed toan un- 
conditional acknowledgment involving an implied 
promise to pay. Ghulam Murtaza v. Fasih-un-Nissa 
Bibi cD, doubted. Maganlal Harjibhai v. Amichand 
Gulabji (1), followed. , < i 

The words “deva sahi" in Gujarati do not connote 
an express promise to pay. Ranchhoddas Nathubhai 
v. Jeythand Khushalchand (8), relied on. e ; 

L. P. A. against the decision of Macklin, 
J., in Second Appeal No. 420 of 1933. 

Mr. H. M. Chokst, for the Appellant. 

Mr, J.G. Rele, for the Respbndent. 


Wassoodew, J.—This is a Letters 
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Patent Appeal from the decision of Macklin, 
J. in a case where the plaintiff sued to 
recover the balance of Rs. 1,603 due ona 
khata dated July 14, 1908. That khata 
was subsequently revived by acknowledg- 
ments from time to time each within the 
period of limitation till the filing of the 
suit. It has been found as a fact and that 
finding has been accepted as correct-—that 
the original debt fell due in the year 1890, 
and that in 1908, when the khata in suit 
was executed in acknowledgment of that 
debt, the debt had become time-barred. 
The khata is in the following form: 

“A balance is strack. The said rupees two thou- 


sand and six and two annas and six pies are found 
due, The same are duly payable.” 


The Gujarati words are baki niklya te 
deva sahi. The trial Judge and the Judge 
of first appeal held for the purpose of limi- 
tation that that khata constituted a fresh 
promise to pay within the meaning of s. 25 
(3), Oontract Act, and accordingly the. 
plaintiff's claim was decreed. Macklin, J. in 
second appeal came to a contrary conclu- 
sion holding that as the basis of a claim 
upon a writing reviving a time-barred debt 
must be anexpress promise to pay con- 
tained in the writing, requirements of 
B. 25 (3), Contract Act, were not satisfied 
by the khata, Accordingly the decree of 
the Qourts below was reversed and the 
plaintiff's suit dismissed, 

The distinction between a-mere acknow- 
ledgment under s. 19, Limitation Act, and a 
“promise” under s. 25 (3), Contract Act, 
nas been well-recognized. After the period 
of limitation there must be a fresh promise 
to pay. A Benchof this Court in Maganlal 
Harjibhai v. Amichand Gulabji (1) has held 
that (p. 527*) 

“If there is an express promise to pay, made in 
writing and signed by the person to be charged 
therewith to pay a time-barred debt, it may be 
made the basis of a suit, but... . that an implied 
promise to pay, to be inferred from an acknow- 
ledgment which contains no express promise to 


pay a time-barred debt, cannot be made the basis 
of a suit.” 


It has been arged by the learned Advo- 
cate on behalf of the appellant that as 
their Lordships of the Privy Council in 
Maniram v. Seth Rupehand (2) have held 
that “an unconditional acknowledgment 
has always been held to imply a promise 
to pay,’ a promise can be inferred from 
the khata in question: That was a case 


(1) 52 B 521; 112 Ind, Cas. 24; AIR 1928 Bom. 319; 
30 Bom. LR 733. i 

(2) 33 I A 165; 330 1047; 2 N LR 130;4 OL J 94 
10°C W N 874 (P O). 
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which dealt with an acknowledgment made 
within the period of limitation, and there 
was no occasion to consider the effect of 
such an acknowledgment on the provisions 
of s. 25 (3), Contract Act. Tne effect of the 
ruling in Maniram v. Rupchand (2) and 
Chunilal v. Lachman Govind . (8) which 
referred to it, was considered in Maganlal 
Harjibhai v. Amichand Gulabji (1) and it 
was held that an implied promise to pay 
inferred from an acknowledgment could 
not be made the basis of a suit to recover 
a debt barred at the time of the acknow- 
ledgment. We think forthe purpose of 
B. 29 (3), Contract Act, there must be an 
express promise as opposed to an uncondi- 
tional acknowledgment involving an implied 
promise to pay. There seems to be prac- 
tically a consensus of judicial opinion on the 
point that a mere implied promise to pay, 
which may be conveyed by an unconditional 
acknowledgment, would not be suficient for 
the .purposes of s. 2a (3): Contract Act: Bee 
Sashikanta Acharjya v. Sonaulla Munshi 
(4), Deoraj Tewari v. Indrasan Tewari (5) 
Kesar Singh v. Sant Ram (6) and Ghulam 
Murtaza v. Fasih-un-nissa Bibi (7). In the 
lastementioned case Sulaiman, O. d. in 
dealing with the requirements of s. 25 (3), 
Contract Act, expressed the view that 
(p. 4394): 

“If there is a fresh consideration proceeding from 
the promisee and the parties enter into a new con- 
tract which replaces the previous contract and 
supersedes it, then it certainly becomes the basis 
of anew cause of action anda suit would lie upon 
it because the contract 1s binding on the parties, 
‘being for consideration, but where there is no 
fresh consideration proceeding from the promisee, 
the transaction cannot be treated as an agreement 
between two parties as it is only a one-sided 
promise to pay a debt which was due.” 

Lf those observations imply that there 
should be a tresn considerauon from the 
promisee for the purpose of s, ző (3), Oon- 
tract Act, with great deference it seems to me 
difficult to agiee with that view. Section 22 
(3) in express terms refers to tne circum- 
stances under which a plea of absence 
of consideration cannot avail the promisor. 
It is therefore going contrary 10 the ex- 
press provisions of tae enactment to hold 

(3) 46 B 24; 63 Ind. Cas, 923; A 1 R 1922 Bom, 183; 
23 Bom, L R 006, 

(4) 57 C394; 121 Ind. Cas. 412; A I R 1929 Oal. 444; 
33 0 W N uta; Ind. Rul (1980) Cal, 124. 
| (5) 8 Pat. 706; 120 lnd. Uas. 470; A 1 R 1929 Pat. 258; 
10 P L T löy; ind, Kul. (1990; Pat. 38. 

(6) ið L 234; 1659 Ind. Cas. 608; A I R 1937 
we 065; 1 L R (1937) Lab. 234; 10 R L 23; 39P L 

yzi. . 


CI) d7 A 434; 159lnd. Cas. 370;A IR 193: All, 129 
(1434) A L J 1185; 7 R A 330. 
*Page 0151 A.— [Ha] 
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that there should be a fresh consideration 
for a promise of this kind. 

The question in this appeal is essentially 
one of construction of the language of the 
document itself. The words used are deva 
sahi and the questionis whether they can 
be interpreted to mean an express promise 
within the meaning of s. 25 (3), Contract Act. 
The words baki deva have been judicially 
interpreted in Ranechkoddas Nathubhai 
Y. Jeychand Khushalchand (8) and Magan- 
lal Harjibhai v. Amicnand Gutabji (1) 
as implying “balance due.” But it has 
been argued that the additional word sahi 
is of special significance which, coupled 
with the previous words expressly connotes 
a promise to pay the balance of the debt 
found due. We have been referred to the 
dictionary rendering of the term sahi. 
The word, according to Molesworth; 
(Marathi Dictionary), “is constantly attach: 
ed to notes, bonds, deeds, ete., ete., implying 
approval and acquiescence.” That is also, 
according to Pathak’s Etymological Gujarati 
English Dictionary, the Gujarati mean: 
ing of that word. Assuming then that 
sahi means “Il approve of or I ace 
quiesce in,” the question is whether that 
rendering of the word would be sufficient to 
constitute a promise to pay. Now express 
promise as stated ins. 9, Contract Act, im- 
plies that the proposal or acceptance of any 
promise is made in words. In so far as such 
Proposal or acceptance is made otherwise 
than in words, the promise is said to be 
implied. We think, after giving careful 
consideration to the language used, that 
those words cannot be interpreted as con- 
taining an express promise. It has not 
been suggested that the partiés used 
those words with reference to some well- 
known usage of the trade signifying an. 
express promise. Therefore applying the 
ordinary etymological meaning to the 
words in the interpretation of the language 
of this khata, we think that the view of 
Macklin, J. is correct. We, therefore, dis- 
miss this appeal with costs. 

N. J. Wadia, J.—I agree. 

D. Appeal dismissed. 

(8) 8 B 405. 
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“LAHORE HIGH COURT 
Second Civil Appeal No. 443 of 1937 
November 25, 1937 
ADDISON AND Din MoHAMMaAD, JJ. 
Messrs. JAINI Broragzs AND Co.— 
DEFENDANT—APPELLANT 
h versus 
SHANKAR LAL—PLANTIRE— 
RESPONDENT 
Accounts—Suit for—Oficial Receiver of ez- 
broker's assets in insolvency assigning definite 
sum due from latter's principal and not any right 
to one for accounts—Suit by assignee for rendition 
of accounta for recovery of sum assigned, compe- 
tency of—Pleadings—Amendment—Trial Court has 
discretion inthe matter—High Court will not in- 
terfere if it is not exercised arbitrarily —Deed— 
Construction—It should be in accordance with plain 
meaning—Intention should not be assumed before 


- Where, what was assigned by the Official Re- 
ceiver of an ex-broker's assets to the plaintiff was 
a definite sum of Rs. 2,600 due from the latter's 
principal and not a right to sue for accounts, if 
any, for the recovery of aspecified sum thus assign- 
ed, a suit for accounts does not lie, 

The trial Court has complete discretion in the 
matter of allowing or refusing the suggested 
améndment and where it has not been exercised 
injudiciously or arbitrarily, the High Oourt will 
hot interfere, 

Whatever the instrument, it must receive a con- 
struction according to the plain meaning of the 
‘words and sentences therein contained and it 
is arguing in a vicious circle to begin by assum- 
ing an intention apart from the language of 
the instrument itself, and, having made that 
fallacious assumption, to bend, the language in 
favour of the assumption 80 made, 

8,0, A. from preliminary decree of the 
Additional District Judge, Delhi, dated 
February 17, 1937. i 

Messrs. M. C. Mahajan and Shamsher 
Bahadur, for the Appellant. 

Mr.J. N. Aggarwal, for the Respondent. 

Din Mohammad, J.—The suit out of 
which this appeal has arisen was for ren- 
dition of accounts and was instituted by an 
assignee of an ex-broker’s assets in ingol- 
vency against the latter's principal. It was 
Tesisted on the grounds, inter alia, that a 
right to sue for accounts had not been 
assigned, that: a broker who worked on 
commission had no right to call for accounts, 
that even if he had such right, it could 
not be assigned in law, and that, in any 


. putting on construction. 


circumstances, the suit was time-barred. 
The Subordinate Judge held that 
a right to sue for accounts had been 


assigned by the Official Receiver, that a 
broker could under the trade usage pre- 
vailing in Delhi call for accounts from his 
principal, that the right tq take such 
accounts could be legally assigned and that 
the “suit was within time under Art. 120, 
Limitation Act. From this decision an 
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appeal was preferred to the District Judge’ 
who did not go into the matter whether what 
was assigned was an ascertained sum ora 
right to sue for accounts but agreed with 
the Subordinate Judge in holding that a 
broker could sue for rendition of accounts. 
He, however, based his decision on an ad- 
mission of a member of the defendant firm 
made in a previous suit between ‘another 
broker and a different firm. On the ques- 
tion whether such right could be trans- 
ferred, he relied on some judgments of the 
Allahabad and Calcutta High Courts, and 
treating ib as a claim for money had and 
received, came to the conclusion that its 
transfer was permissible. On the question 
of limitation, he was of opinion that 
Art. 113 and not Art. 120, Limitation Act, 
governed the matter and remanded the case 
under O. XLI, r. 25, Oivil Procedure Code, 
after indicating the points to be determined 
by the trial Court to fix the terminus a quo 
for the suit. The trial Court submitted its 
report in due course and the Additional 
District Judge who had succeeded the Dis- 
trict Judge in the meantime holding the 
suit to be within time dismissed the appeal. 
The defendant presented a second appeal 
tothis Court which came before one of us 
and, in view of the conflict of judicial 
decisions on some of the points involved 
in the case, was referred to a Division 
Bench for dispcsal. . 


After hearing Counsel on both sides;.we 
have come to the conclusion that this appea 
must succeed on the ground that what was 
assigned by the Official Receiver to the 
plaintiff was a definite sum of Rs. 2,609 and 
not a right to sue for accounts, if any, and 
that for the recovery of a specified sum 
thus assigoed, a suit for accounts did not 
lie. As stated above, this matter was 
decided against the defendant by the trial 
Oourt and thoughit was again raised in the 
grounds of appeal, was not considered by 
the District Judge in any explicit manner, 
The trial Court mainly relied on the word- 
ing of the deed as interpreted by the 
Official Receiver, but in spite of the 
fact that the Official Receiver could 
be taken to be the best Judge of 
the signilication of the words used by 
him in the deed of assignment, we 
are constrained to remark that the con- 
struction put by him on the plain wording 
of the deed is, to say the least, altogether 
far-fetched and erroneous. In the words of 
Lord Halsbury 

“Whatever the instrument, if must recgive a con- 
struction according to the plain meaning of the words 
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and sentences therein contained......and it is arguing 
in a vicious circle to begin by assuming an intention 
apart from the language of the instrument itself, and, 
having made that fallacious assumption, to bend 
the language in favour of the assumption so made. 
tery cl on the Interpretation of Statutes, Edo. 7, 
P. 6. 
The words used in the deed- were haquo 
«dakhli wa kharji wasuli wa adum wasuh 
which literally interpreted, mean “rights, 
internal and external, of recovery and non- 
recovery" and by no stretch of imagination 
could they be taken to include a right to 
sue for accounts, The words “external or. 
internal rights” are generally used in deeds: 


relating to immovable property and were- 


altogether out of place in this document 
which concerned. specific sums of money 
only. They appear to have been used as a 
mere matter of habit and conveyed no sense 
whatever in regard to the thing assigned. 
The sum in dispute was not the only sum 
assigned by the deed. There were two 
other sums also included in the schedule 
annexed to the deed of assignment and 
whatever rights the plaintiff possessed in 
respect of the other two items assigned to 


him, the same he could exercise in respect ` 


of the item in suit, too. It cannot be 
seriously urged on his behalf that he could 
sue for accounts for recovery of those ‘two 
items and if he could not do so in their case, 


it passes one's comprehension, how he could 
resort to that method in respect of this: 


item. We hold, therefore, thas what was 
assigned to the plaintiff was an ascertained 
sum of money and for the recovery thereof 


a suit for rendition of ‘accounts is incom: 


petent. In fact, the plaintiff himself realized 
the weakness for his position arid applied ‘to 
the trial Court for permission to amend the 
plaint so as to convert his suit in the 
alternative into one for recovéry of 
Rs. 2,660, This application of his was, how- 
ever, disallowed. Counsel for the respon- 
dent has submitted that he may now be 
allowed to amend his plaint and to bring a 
suit in the regular form on payment of 
proper court-fee, We are not, however, in- 
clined to accede to his request at this late 
stage, especially as there are no equities in 


favour of the respondent, he having pur-- 


chased: outstandings amounting to Rs. 6,900 
odd fora paltry sum of Rs. 70 only. Not 
being content with the profit he had made 
on tais bargain, he deliberately sought to 
evade the pruvisions of the Gourt Fees Act 
in this case and started with eyes open in 
a mannet which was obviously risky. 


Further, his prayer for amendment has. 
once beeh refused by the trial Court which: 
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had complete discretion in the matter- to 
allow or refuse the suggested: amendment 
and we are not prepared to say “that that’ 
discretion was Bo injudiciously or arbitrarily 
exercised as to call for-our interference. 

In the view of the case that we: have: 
taken, no other question arises and it would 
be sheer waste of time to attempt to decide 
other matters, the decision on. which will 
be mere obiter dictum. We accordingly 
accept this appeal and set aside the decisions, 
of the- Courts below. The appellant will 
get his costs from the respondent in all the , 
a Appeal allowed, 


es 


ALLAHABAD HIGH COURT | 

First Oivil Appeal No. 406 of 1936: . 

; May 4,1938 f 

_ BBNNETAND VERMA, JJ; B 

Haji Sheikh WAHID-UDDIN-—PLAINTIPH— 

KN APPELLANT. A 
versus 
B, MAKHAN LAL AND ANOTHER— 
DEFENDANTS —RBSPONDENTS 

U. P. Agriculturists’ Relief Act (XXVII of 1934), : 
s. 33—Usufructuany ‘mortgagor; if can maintain 
suit under s. 33—Mortgagor owning property tn 
U. P.and another province mortgaging property 
situated in both provinces wader one deed’ in lieu 
of single debt—Sutt under 8. 33, tf canbe main- 
tained—-Mortgage-—Construction—Morigage held not, 
usufructuary—Government of India Act 1419, 
(9 & 10 Geo. V, Ch. 101) 8. 80-A (3)—H fect explained. 
A person borrowing a loan and giving a usu- 
fructuary mortgage: in lieu thereof owes money to 
the mortgages and incurs a ‘debt’ and isa ‘dentor’: 
of hig mortgagee. He can, therefore, institute a 
suit under s. s3; U.P. Agriculturists’ Relief Act., 
p. 179; col: 2.} 
Pie lara ads by the local Legislature of one“ 
province cannot affect rights in lands situate out-. 
side the territories for the time being constituting 
that province. The U. P. Agriculturists' Relief Act 
affects, and is: intended to affect, substantive rights. * 


Therefore, a mortgagor owning property in the , 


United Provinces as well as in another province, 
who has mortgaged properties situatein both the 
provinces under ons “deed, in lieu of a single 
advance, is not entitled to take advantage of the’ 
provisions of s. 33, Agriculturists’ Relief Act passed 
by the local Legislature of the United Provinces, [p. 
180, col. L.J . : 

Where in a morigage deed the mortgagor says, 
“T have now morigaged with possession and pledged 
the: entire property...", the transaction does not 
amount to a usufructuary mortgage, pure and 
simple. . 

ie is not correctto say that dub-s, (3) of s. 80-A, 
Government of India Act, means that if the local 
Legislature of 8 province hus Obtained the | pre- 
vious sanction of the Governor-General, ib can make 
laws of the kind mentioned in cis, (2) gto(st) ot the 
Sub-section so as to affect righta and properties 
nut ‘only within tha boundaries of that province 
but also outside ¿"those boundaries. The effect of: 
sub-s. (3) is that without the previous sanction 
of the Governor-General, or atany:.rate hie sub- 
a a KA b $ 


. 
e 
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sequent abseritas mentioned in the proviso to the 
sub-section, the local Legislature of a province 
cannot validly make any such laws even for its 
own territories, and the previous sanction, or the 
subsequent assent of the Governor-General in 
Council only makes such laws valid and effective 
within the territories of that province, [p. 180, col. 2.] 


| F.O. A. from the decision of the Second 
Bub Judge, Meerut, dated October 1, 1936. 


Sir Syed Wazir Hasan and Messrs. P. L. 
Banerjee, 8. N. Seth and B.N. Misra, for 
the Appellant. 

Sir Tej Bahadur Sapru, Messrs. S. N. Sen 
and N. P. Asthana, for the Respondents. 


Verma, J.—This is an appeal by the 
plaintiff in a suit brought by him under 
8. 33 (2), U. P. Agriculturists’ Relief Act, 
No. XXVII of 1934, praying: 

“thet the amount payable by the plaintiff to the 
defendants under the document dated February 4, 
1932, executed by the plaintiff in favour of the 
défendants for Ra. 1,00,000 may be declared after 
deducting the amount paid and fixing the rate of 


N 


interest.’ i 

The.. plaintiff-appellant alleged that he 
was an “agriculturist” within the meaning 
of the Act; that he was an old resident of 
the United Provinces, and was entitled to 
the relief claimed; that he had executed a 
document for Rs. 1,00,000 in favour of the 
defendants on February 4, 1932; that the 
major portion of the property hypothecated 
under the said document lay in the United 
Provinces of Agra and Oudh, but at the 
instance of the defendants some property 
situate in the Province of Delhi was also 
mentioned in the document simply with the 
view that the document might be register- 
ed in Delhi, that the rate of interest agreed 
upon and mentioned in the document, was 
As, 12-6 per cent. per mensem compoundable 
six-monthly; that in lieu of the interest 
„aforesaid a lease was executed by the 
plaintiff in favour of the defendants on 
February 4, 1932; that as a matter of fact 
the two documents were parts of the same 
transaction and the object was to secure 
the payment of the interest; that the 
plaintiff had made payments towards prin- 
cipal and interest, the amount of which 
Was far in excess of the interest payable 
under the provisions of the U.P. Agricul- 
turists’ Relief Act; that the surplus should 
be set off against the principal; and that 
the plaintiff was entitled to the declaration 
prayed for. , 

' The defendants pleaded that the plaintiff 
was. not an “agriculturist” within the 
meaning of that word in the, Act; that the 
document executed by the plaintiff in their 
favour on February 4, 1932, was a deed 
+ 
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of usufructuary mortgage; that the pro 
perty situate in the Province of Delhi was 
of considerable value and had not been 
entered in the document fictitiously simply 
with the object of securing registration in 
that province; that it was agreed upon 
between the parties that the profts, which 
the property was capable of yielding, would 
amount to such a sum as would give the 
mortgagees a return which was equal to 
As. 12-6 percent. per mensem compoundable 
six-monthly on the amount advanced; that 
the defendants, usufructuary mortgagees, 
then gave a lease of the property to the 
plaintiff with the stipulation that the 
latter would pay a certainsum of money 
periodically to the lessors; that the rela- 
tionship of lessor and lessee was thereby 
created between the parties; that the pay- 
ments made by the plaintiff have all been 
duly credited; that the Agriculturiste’ 
Relief Act did not apply to the transaction 
in question; and that the plaintiff was not 
entitled to the relief claimed. a 


The Court below has held that the plain- 
tiff was an “agriculturist’; that the suit 
was cognizable by it, but that the transac- 
tion in question was a usufructuary morte 
gage; und that therefore the plaintiff was 
not a “debtor,” and so was not entitled to 
maintain the suit, as in addition to being 
an “agriculturist” a person must also be a 
“debtor” in order to have the right to bring 
a suit under s. 330f the Act. The learned 
Counsel for the appellant has urged before 
us (1) that the Court below has erred in 
holding that the transaction in question 
was a usufructuary mortgage and should 
have held that it was an anomalous mort- 
gage, and (2) that in any case, even if the 
transaction was a usufruciuary mortgage, 
pure and simple, the view that the mort- 
gagor was not a ‘'debtor” of the mortgagée 
is erroneous. We are of opinion that both 
these contentions are well-founded. We 
take up the second point firat. A mortgage 
as defined in s. 55, Transfer of Property 
Act, is 

“a transfer of an interest in specific immovable pro- 
perty for the purpose of securing the payment of 
money advanced or to be advanced by way of 
loan, an existing or future debt or the performance 
of an engagement which may give rise to a pecu- 
niary liability.” : 

‘hus tre essence of the transaction is a 
loan. The person who executes the mort- 
gage deed takes an advance cf money or, 
to put itin other words, takes a loan from 
the person in whose favour the deed is 
executed. The transfer of the interest in 
the immovable property is only for the 


1938 


purpose of securing the payment of the 
money advanced by way of loan. The sec- 
tion further provides that the principal 
money and interest of which payment is 
secured for the time being are called the 
mortgage money. Mortgages may be of 
several kinds, one of them being a usufruc- 
tuary mortgage which is thus defined in 
cl. (d) of tne section; 

“Where the mortgagor delivers possession or ex- 
pressly or by implication binds himself to deliver 
possession of the mortgaged property to the mort- 
gaxee, and authorizes him to retain such posses- 
gon until payment of the mortgage muney, and 
to receive the rents and protits accruing from the 
property, or auy part of such renis and profits and 
to appropriate the same in lieu of interest or in 
payment of the mortgage money, or paitly in lieu 
of interest or partly in payment of the mortgage 


money, the transaction is called a usufiructuary 
mortgage, and the mortgagee a usufructuary 
mortgayes.” 


Thus a usufructuary mortgage also is a 
transfer of an interest in immovable pro- 
perty for the purpose of sesuring the pay- 
ment of money advanced, and the object 
of giving possession to the mortgagee and 
aulnonZzing him to retain possession is to 
provide for the payment of interest or 
Principal or both. in our judgment the 
transaction, by taking the furm of a usu- 
fructuary morigage, does not cease to be 
one of loan in itsessence. The U. P. agri- 
culturists’ Relief Act does not detine “dept” 
and “debtor”, but it does derine “loan”, that 
definition being ; 

““Loan' means an advance to an agriculturist, 
whether of money or in kind, and shail include 


any transaction which is in substance a loan, but 
shall not include: 

_ ) a loan advanced by the Local Government or 
by any Municipal District or Cantonment Board 
authorizea by the Local Government.to advance 
loans, or by a Oo-operative Society : 

(41) except for the purposes ot ss. 7, 8, 33 (1) 
35, 36 and 3y (2), (3) and (4), small losna not exceed- 
ing Rs. z0 re-payabie within a year in fixed equated 
instalments, the total of which aoea not exceed the 
principal by more than lu or 20 percent., accord- 
lug as the imstaimeuts are spread over a period of 
less than sıx months or more than six months, 
provided that no further interest is charged in ad- 
dition to fixed equated instalments ; and 

(itt) a loan of agricultural produce repayable at 
the next harvest with not more than one-quarter 
of the quantity of the said produce by way of 
Interest, 

` &zpienation.—A loan advanced as one transaction 
shall for the purpose of sub-cl. (it) be deemed to 
be one loan, even though 1b 1s eviuenced by several 
separates documents or by separate entries in a 
document: 8. 2 A0) (a).” 


it will be notuced that the Legislature 
mentions three exceplions, but a usuiruc- 
Wary mortgage 18 nut une ot them. We 
are of, opiuiun that the mortgage money 
advanced by a usUiructuary morigagee aiso 
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Within this definition. The Act 
defines ‘creditor’ in sub-s. (7) of 8. 2, The 
Legislature, having detined ‘loan, evidently 
did not think it necessary to define ‘debt, 
and ‘debtor.’ In Wharton's Law Lexicon 
‘debt’ is defined as “a sum of money due 
from one person to another, and debtor’ 
as “he that owes some money to another. 

We are clearly of opinion that a person 
borrowing a loan and giving usufructuary 
mortgage in lieu thereof owes money to, the 
mortgagee and incurs a ‘debt’ and is a 
‘debtor’ of his mortgagee. The Oourt below 
has taken the View that ifthe creditor is 
not entitled to sue for the recovery of his 
money at any time he likes, the person to 
whom he has advanced the loan is not a 
‘debior in the eye of law. In our judg- 
ment this view is not correct. All that 
happens in the case of a usufructuary 
mortgage is that by the peculiar nature 
of the security given for the payment of 
the money advanced, the mortgagee is not 
entitled to sue for the mortgage-money 
except in certain contingencies provided for 
in the Transfer of Property Act. But the 
delivery of possession is only a mode of 
payment of the interest, or the principal, 
or both. Even where profits are agreed 
upon to be equal to the interest on the 
advance made, the liability to re-pay the 
principal amount is present. If the bore 
rower does not re-pay the money borrowed. 
within the period of limitation, the lendor 
becomes the owner ofthe property which 
has been in his possession as security for 
his loan, and that is tantamount to the 
re-payment of the money which he had 

need. : 

bai addition to what has been said above, 
there is this further point in this case that 
the transaction in question is not, 1R oup 
opinion, a usufructuary mortgage pure and 
simple. The mortgagor says in the mortgage 
deed: “Lhave now mortgaged with posses 
sion and pledged the entire property. ... 

‘here are various other portions of the 
deed which also are not reconcilable with 
a usufructuary mortgage pure and simple, 
for example, cls. (iti), (x) and (xi). We are, 
therefore, of opinion that the decision of 
the Court below cannot be supported on 
the ground on which it rests. The learned 
Counsel for the respondents, howevey, has 
urged ano.her ground in support of the 
dismissal of the suit. His contention 
is tnat a portion of the property morigag- 
ed under thé deed in question being 
admittedly situate in another province 
viz. the province of, Delhi, the provisions 
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of the U; P. Agriculturists’ Relief Act, 
cannot be applicable to that portion of the 
mortgaged property and as the mortgage 
is indivisible, this suit under the pro- 
visions of s. 33, U. P. Agriculturists’ Relief 
Act, is not maintainable. 

The learned Counsel has shown by a 
comparison ofthe list of the mortgaged 
property given in the deed, dated Febru- 
ary 4, 1932, and the Schedule appended 
to the Delhi‘Laws Act (Act VII of 1915), that 
Items Nos. 3 and5 to9 of the mortgage 
deed are alsoin the Delhi Province. Thus, 
out of the ten items mortgaged, Items 
Nos. 1 to 9are situate in the Province of 
Delhi, and were sosituate on February 
4, 1932. It may be noted that Item No. 3 
ofthe mortgage deed is wrongly printed 
as: Saholi in our paper-book, the - correct 
name being Sabauli. There are slight 
errors in the printing of the names of the 
other items-also, 

Learnéd Counsel for the respondents 
urges that the local Legislature of the 
United Provinces of Agra and Oudh had no 
power’ to niake any laws affecting lands 
situate outside the territories for the time 
being constituting the United Provinces, 
The U.P, Agriculturists’ Relief- Act was 
passéd inthe year 1934 and came into 
force in 1935. Thus the question that 
arises for ‘consideration is whether a 
mortgagor owning property in the United 
Provinces as well as in another province, 
who has mortgaged properties situate in 
both the provinces under one deed, in 
lieu ofa single advance, is entitled to 
take advantage of the provisionsof s. 33, 
Agriculturists’. Relief Act, passed by the 
local Legislature of the United Provinces. 
It-is to our minds clear that the 
provisions of the U. P. Agriculturists’ 
Relief Act do affect the rights of 
mortgagees, who under the Transfer of 
Property Act are transferees of an interest 
in ‘immovable property in the lands mort- 
gaged. Weare of opinion that the con- 
tention ofthe learned Counsel. for the 
respondents is well-founded. It seems to us 
that the point that the laws made by the 
local Legislature of one province cannot 
affect rights in lands situate outside the 
territories for the time’ being constituting 
that province is clear, s 

The learned Counsel for the respondents 
has referred tos. 80-A, sub-s. (1), Govern 
ment of India Act of 1919, which imme- 
diately preceded the Government of India 
` “Act, 935. The learned Counsel for the 
appellant has in reply referred to .sub-s. 
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(3) of that section and has contended. tha’ 
all that s. 33, United Provinces 


Agriculturists’ Relief Act, does is to make 
a provision which affects rules of pro- 


cedure. We find it difficult to follow this 
argument. for the Act affects, and is 
intended to affect, substantive rights.- 


In our opinion this argument of the learn- 
ed Counsel for the appellant has no 
force. The learned Counsel for the appel- 
lant further seems tothink that sub- 
s. (3) of s. 80-A, Government of India 
Act, mentioned above means that-if-- the- 
local: Legislature: of a province has--ob-’ 
tained the previous sanction of the Gover-’ 
nor-General, it can make laws of the kind 
mentioned in cls. (a) to (#) of the : sub- 
section go as to affect rights and proper- 
ties not only within the boundaries of that 
province but also outside those boundaries. 
In our judgment this is not correct. The 
effect of sub-s. (3) is that without the- pre- 
vious sanction of the Governor-General,- 
or at‘any rate his subsequent assent as: 
mentioned in the proviso tu the sub-section, 
the local Legislature of a province-cannot 
validly make any such - laws even for its- 
own territories, and the previous sanctions 
or the subsequent assent, of the Governor- 
General in Council only makes such ° laws: 
valid and effective within the territories of 
that’ province. 

Sir Syed Wazir Hasan, who appeared for’ 
the appellant, represented to the Court 
wher the-casé wás first heard that he did 
not expect that this point would be raised 
on behalfof the respondents. and so was: 
not fully prepared to urgue it and requested 
that thie case be adjourned ‘for a few days. 
We acceded -to the request and at the re- 
sumed hearing further arguments on behalf 
of the appellant were addressed to‘ us by: 
Mr. P. L; Banerji as Sir Syed Wazir Hasan 
has had to leave Allahabad. Mr. Banerji 
has argued that there was no bar to the 
passing of a declaratory decree. as contem- 
plated by s.33, Agriculturists’ Relief Act. 
His contention is that the mortgagee, if 
and when he desires to realize his money, 
should bring a suit on the mortgage-in’ the 
Court in Delhi, obtain a decree and execute . 
it there and try to realize the whole amount 
due to him from the property situated in. 
Delhi Province, and that if any balance’ 
is left over after the eatire property in 
that province had been sold, he suould then 
proceed against the property situated in- 
this province and that when he does so, he. 
would not be entitled to realizg from 
this property more than the amount.declar- 
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ed in, this suit under s. 33, Agriculturists’ 
Relief Act. We do not agree with this 
contention. Toe respondents advanced ihe 
loan in consideration of the security of 
the entire mortgaged property being 
given. The mortgage is indivisible 
and no apportionment of the mortgage 
Money can be made. The amount due 
under the deed isa charge on the entire 
property situate in both the provinces. 
Sub-s. (2) of s. 33, Agriculturists’ Relief 
Act, provides that Chap.IV of the Act 
and the Usuricus Loans Act shall be 
followed. Inotker words, the interest is to 
be reduced, accounts have to be taken 
and then a decree has to be passed. It 
is clear, therefore, that any decree passed 
under s. 83 of the Act will affect rights in 
the property in Delhi. That, in our 
opinion, is not permissible, For the reasons 
given above, w- hold that the suit was 
not maintainable. We accordingly affirm 
the decree of the Court below dismissing 
the suit,and dismiss this appeal with 
costs. 


D. . Appeal dismissed. 





BOMBAY HIGH COURT 
Civil Revision Application No. 246 of 1937 
February 4, 1938 
- Beaumont, O. J. AND .Wassoopew, J. 
‘MAGANLAL -PITAMBERDAS KHATRI— 
APPLIOANT 


versus 
DAHYABHAI CHHAGANLAL VYAS 
~~ OPPONENT. 

Provincial Small: Cause Courts Act (IX of 1887), 
8.17 (I), Proviso—Setting asideex parte decree— 
‘Furnishing of security—Decree set aside—Surety, if 
discharged, 

To set aside anex parte decree under Proviso to 
s. 17 (1), Provincial Small Cause Courts Act, security 
along with the application is furnished for the pay- 
ment-of the money under the actual decree, assuming 
:that it is not set aside andit is not lodged to abide 
the ultimate result of the suit. Where consequently 
an eg parte decree is set aside, the surety is dis- 
charged and isnot liable forthe decree that may 
ultimately, be,passed. Tulsi Misir v. Bindeshri Misir 
(1), followed. 

O. R. App. against . an order of the Small 
Oause Court. Judge, .Ahmedabad, in Dar- 
khast No. 31 of 1936. - 

Mr. P. A. Dhruva, for the Applicant. 

Messrs. I. I. Chundrigar and K, T. 
Pathak, for the Opponent. 

Beaumont, C. J.—This is a revisional 
application against an order made by the 
Small Cause. Uourt Judge of Ahmedabad. 
The facts are that on December 11, 1935, 
the plaintif obtained a decree eg parte 


. 
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against the defendant for Rs. 126. The 
defendant applied to set aside the ex parte 
decree under s. 17, Provincial Smail Cause 
Courts Act, 1887, and on that application, 
the present opponent became a surety for 
the defendant. Subsequently, the ex parte 
decree was set aside, and the suit was re- 
heard and resulted again in a decree in 
favour of the plaintiff. The question is, 
whether the surety is liable for the amount 
for which the decree was ultimately given 
in favour of the plaintiff, or whether he is 
only liable for the amount under the original 
decree, which decree was set aside. The 
learned Judge held that as the. ex parte 
decree was set aside, the surety was dis- 
charged. 

Now, the: suretyship bond was taken 
under the Proviso to s. 17, Provincial 
Small Oause Courts Act. That section 
applies the procedure prescribed in the Oivil 
Procedure Oode, 1908, to Small Oause 
Courts, but then it is provided that an 
applicant for an order to set aside a decree 
passed ex parte cr for a review of judg- 
ment shall, at the time of presenting his 
application, either deposit in the Court the 
amount due from him under the decree or 
in pursuance of the judgment, or give 
security to the satisfaction of the Oourt for 
the performance of the decree or come 
pliance with the judgment, as the Court 
may direct. So that when the defendant 
against whom an ea parte decree has been 
passed presents to the Court an application 
to set it aside, he must lodge in Court 
the decretal amount, or if he is not pree 
pared-to do that, he must previously have 
obtained an order entitling him to give 
security instead of lodging the money in 
Qourt. But the Proviso does not specify 
what the security is given for, nor dces it 
provide when the money paid into Court is to 
be withdrawn. It is, I think, quite clear that 
the object of the Proviso is to discourage 
frivolous applications to set aside ex parte 
decrees or to review judgmens. One view 
is that the money is lodged, or the security 
given, for the payment of the. money. under 
the actual decree, assuming that itis not 
set aside, the result being to discourage 
the defendant from making an application to 
get the decree set aside unless he is likely 
to succeed, at any rate, in that appljcation, 
An alternative view is that the money is 
lodged, or the security given, to abide the 
ultimate result of the suit, the effect being 
to discourag’ the defendant from applying 
to set aside the decree, unless he has some - 
substantial groundg on the merits. Id my 

= e 
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view, the language of the Proviso suggests 
the former view, since the reference at the 
end of the Proviso to performance of the 
decree or compliance with the judgment 
Seems to be to an existing decree or judg- 
ment, and not to one to come into exis- 
tence in the future. This view was adopted 
by Sulaiman, J., as he then was, in Tulsi 
Misir v. Bindeshri Misir (1), a case on 
which the learned Judge in the Court below 
relied. The actual bond passed by the 
surety in this case is almost nninteiligible, 
but, in my opinion, if it bound the surety 
to anything beyond payment of the amount 
due on the ex parte decree, it was not in 
accordance with the statute. I think, there- 
fore, that the learned Judge was right in 
holding the surety discharged, and the 
application must be dismissed with costs. 
But the learned Judges of the Provincial 
Small Cause Courta ought to see that a 
proper form of suretyship bond under the 
section is prepared. 

Wassoodew, J.—I agree. 

Application dismissed. 


D. PP 
: (1) AIR 1936 All. 593;164 Ind. Oas. 570; (1936) A 
L J 933; 1936 A L R 761; 9 RA 171. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Petition No. 115 of 1938 
July 2, 1938. 
Mir Anman, J. 
Musammat PUKHRAJ BEGUM— 
PETITIONER 
versus 
HIDAYAT ALI SHAH AND orsers— 
5 RESPONDENTS 
_ Muhammadan LawDower—Prompt dower. 
A wife can claim prompt dower before consumma- 


tion of the marriage. Hamira Bibi v, Zubaida Bibi 
(3), relied on. 


. ©. R. P. from the order of the Additional 
„Judge, dated January 21, 1938. 

` Mr. Anup Chand, for the Petitioner. 

Mr. Pir Bakhsh, for the Respondents. 


Order.—Musammat Pukhraj Begum is 
- married to Hidayat Ali Shah. The mar- 
| Tiage has not yet been consummated but dis- 
sentions have already begun between them, 
“Hidayat Ali Shah brought a suit for‘restitu- 
tion of conjugal rights and Musammat 
Pukhraj Begum instituted a suit for pos- 
“ session by partition of a shaze*in a house 
which had been given to her in dower. 
“The whole of the dower, I may note, is 
prompt. In the suit for [restitution of 
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conjugal rights, Musammat Pukhraj Begum 
pleaded that she had not been given the 
whole of her prompt dower and that there- 
fore the suit could not be maintained. The 
plea succeeded and the suit was dismissed. 

The suit of Musammat Pukhraj Begum, 
however, was decreed. The trial Judge 
passed a preliminary decree for possession 
by partition. It was found that the house 
was too small to be divided by metes and 
bounds and the trial Judge, therefore, pro- 
ceeded to act unders. 4, Partition Act. In 
the meantime an appeal was preferred by 
Hidayat Ali Shah, his brother and his 
father, the three defendants in the partition 
suit, against the preliminary decree. The 
Additional Judge who heard the appeal 
held that Musammat Pukhraj Begum could 
not claim herdower because she had not 
agreed to consummate the marriage. He 
therefore dismissed the suit. Musammat 
Pukhraj Begum has come up on revision 
to this Court, The question whether a 
dower debt which is prompt can be 
demanded before consummation has been 
dealt with by their Lordships of the 
Judicial Committee in the case reported in 
Hamira Bibiv. Zubaida Bibi (1),at p. 588". 
The relevant passage is as follows: 

“Dower is an essential incident under the Musal- 
man Law to the status of marriage; to such a 
tent this is so that where it is unspecified at then °x- 
the marriage is contracted the law declares that it 
must be adjudged on definite principles. Regarde 
as a consideration for the marriage, it is, in theory 
payable before consummation; but the law allows 
its division into two parts, one of which is called 
prompt, . payable before the wife can be called ' 
upon to enter the conjugal domicile; the other de- 
ferred, payable on the dissolution of the contract by 
the death of either of the parties or by divorce,” | 

It leaves no doubt that a wife can claim 
prompt dower before consummation and 
the judgment of the lower Appellate Court 
is, therefore, obviously wrong. I accept the 
petition, set aside the order of the lower. 
Appellate Court and restore that of the tria 
Court with costs throughout. 4 

B» Petition accepted. 

; 36 Ind. Cas. 87; A I R 1916 PO 46; 
Pereri or 1055; 21 © W N 1; 18 Bom. L R 
999; 31 M L J 799; 20 M L T 505; 4 L W 602; (1916) 
YM WN GAL; 1 P L W47; 250. LJ 517 (PO). 
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, ALLAHABAD HIGH COURT 
Criminal Reference No. 370 of 1938 
July 19, 1938 
BENNET, J. 

W. K. WESLEY—AccusrD 
versus 
EMPEROR—Oppostte Parry. 

Motor Vehicles Act (VIII of 1914),s.16—U. P. Rules, 
r. &7—Held accused not at fault — Accused leaving 
person at spotof accidentto carry injured person to 

ospital— Held elementary rule of rendering assistance 
was complied—Police report made next day—Held no 
delay — Method of ascertaining speed of motor car— 
Criminal Procedure Cede (Act V of 1898), a. 162— 
Contradiction of evidence of witness by alleged state- 
ment to Police—Conditions necessary. 

During the night the car of the accused and an 
ekka came to a collision at the crossroads. The 
driver of the ekka could have seen the car approach- 
ing and if the driver had acted with any care what- 
ever, he would have waited until the car had passed 
the crossing. The car on theother hand had no 
knowledge that a vehicle was approaching and it 
approached the crossing at a reasonable speed. 
After the accident the accused left another man on 
the spot to send the injured man to hospital, The 
injured man did actually arrive at the hospital. The 
accused had leftthe place because his wife was sick 
and inhis report he had explained the matter in a 
greater detail. The report was made not until the 
next morning when he sent one report to the Superin- 
tendent of Police and another in the course of the 
day tothe Police Officer of the Police Station. 

Held, that the accident was solely due to the ekka 
neglecting the slementary precautions; 

Held, also that since the accused had left a man 
on the spot to carry the injured person to hospital, and 
since he was actually so taken, it could not be said 
that the acoused did not comply with the elementary 
Tule to render assistance to the injured. 

Held, further, that the accused could not be said 
to have not complied withthe rule as to making 
report to the Police without delay. 

It is notoriously difficult to estimate the speed of a 
car when the only source of observation is the car as 
it passes in the dark. [p. 184, col. 1.] 

When the witness gays that the collision took place 
after the car had passed him, he should be asked 
how long after the car passed him he heard the 
crash. Another method of ascertaining the speed of 
the car is what was the distance in which the car 

bid) up from the time the brakes were applied, 
ibid. j 

Under s. 162, Criminal Procedure Code, the state- 
ment of a witness in evidence can only be contradict- 
ed by his alleged statement to the Police on two con- 
ditions; one is that the application for contradiction 
is made by the accused, and the other is that the 
statement of the Police should be proved by a certified 
copy of the diary. [p. 185, col. 1.] 

Cr. Ref. made by the Sessions Judge, 
Allahabad, dated April 25, 1938. 

Mr. B. S. Darbari, for the Accused. 

The Deputy Government Advocate, for 


the Orown. 


Order.—This is a reference by the 
learned Sessions Judge of Allahabad recom- 
_mending that the conviction of Mr. 
. W. K. Wesley, an Indian Christian Profes- 
_gor inthe Agricultural Institute of Allah- 
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abad, who has been convicted under ss. 279 
and 337, Penal Code, and under s. 16, 
Motor Vehicles Act, and who has been 
fined Rs. 75, Rs. 35, and Rs 15, should be 
set aside. The case was tried by Mr. A.D. 
Pandit, 1.0. S, City Magistrate of Allah- 
abad and was tried summarily, but certain 
statements of the witnesses have been 
recorded. The points taken by the learned 
Sessions Judge are that the evidence does 
not establish that the accused was driving 
bis motor car rashly or negligently or that 
he failed to comply with the rules under 
s. 16, Motor Vehicles Act. The small map 
will illustrate the scene of the accident: ` 


| 
| 














Olub Road ` 1 Olub Gate 
P, W. Mr. Lalta 
Prasad 
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The car of the accused was driving from 
north to south down Stanley Road and an 
ekka was approaching the crossing of Elgin 
Road with Stanley Road coming from 
west to east. These two vehicles came to a 
collision at the cross roads with the result 
that P. W. No. 3 Mahabir, sweeper, fell off the 
ekka and received two simple injuries. The 
Magistrate has not stated in his judgment 
or in his record of evidence whether the 
ekka was knocked over or not. Now a num- 
ber of . witnesses were produced for the 
prosecution. The only witness who gives 
any evidence that the motor car driven by 
the accused was going at a fast rate is 
P. W. No. 2, “Mr. Lalta Prasad, Advocate. 
The time was night, 9-15 p.m. and he 
states that he was riding a bicycle in the 


. 


a 
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same: direction as the car down Stanley Road 
and a car passed him at the club gate going 
at a rate which he estimates as 35 to 40 miles 
per. hour. Now the other witness to tbe 
occurrence. Mahabir, who was on the ekka 
does not allege that the car was going fast. 
“A. witness Chironji Lal had his back to the 
-accident and was cycling along the same 


-Stanley Road about 80 yards from the scene 


-of the accident when he heard the noise 
and turned round, but of course as the car 
had then stopped, he does not say anvthing 
about its rate of speed. For the defence, 
‘Mr. H.P. Singh, an Inspector of Agricul- 
ture in Partabgarh, gave evidence that an 
ekka suddenly -passed across the crossing 
and the horn .was blown by the accused 
twice and accused tried to swerve to the 
left to avoid the ekka, and he says that the 
accused is a cool driver. Owing to the ob- 
struction of hedges in the compounds of 
the houses close by, the ekka. was not visi- 
ble until the car came to within a yard or 
two of the crossing. This -fact has been 
accepted by the Magistrate as he says : 

“It is true that the crossing of Elgin and Stanley 
Roads requires more caution than an average cross- 
ing as one cannot see round the corner on account 
of the hedges of the bungalows.” 

The Magistrate refers to P. W. Chironji 
Lal as giving evidence of high speed of the 
accused, but this witness makes no state- 
ment whatever on this point. The only wit- 
ness who does make any statement is Mr. 
Lalta Prasad. Now this witness is not disin- 
terested because the man who was knocked 
down, Mahabir, is his sweeper. -The evi- 
dence of Mr. Lalta was that when the car 
passed him at club gate it was going at 35 
or 40 miles an hour. Now it is notoriously 
difficult to estimate the speed of a car when 
the only source of observation is the car as 


"ib passesin the dark. This witness has an 


opportunity of giving some evidence which 
would indicate the speed of the car. .He 
_could. have stated how long after the car pass- 
ed him he heard the crash, but he made 
no statement on that point and the Magis- 
trate did not inquire into that point. The 
distance from the Club Gate to the scene of 
the accident is considerable and the learned 
Sessions Judge states that it is more than 
_afurlong. Iconsider this is an under esti- 
mate ss there are two blocks between the 
‘Club Gate and the scene of accident. The 
first block lies between Olub Road and 
_Edmonstone Road and the second block lies 
between Edmonstone Road and Elgin Read. 
Another method of aecertaining the speed of 
_tbe car does not seem to have cecurred to 
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the Magistrate, that is what was the dim 
tance in which the car pulled up from th 
time the brakes were applied. Now it i= 
clear from the nature of the locality and th 
evidence that the car driver did not see the 
ekka and the brakes were not applied unt: 
the car wasayard or two away from th 


- ekka. If the car had been proceeding a» 


35 or 40 miles per hour and had collides 
with the ekka, the brakes being applied-only 
a yard or two away from the scene of the 
accident, the car’ would have broken thr 
ekka to pieces and knocked the ekka anc 
the horse down. which is not stated, anc 
further ‘the car would have proceeded fo» 
a distance of 20 or 30 yards before comingm 


“bo a stop, that is the car would have come 


toa stop on: the further side of the .cross: 
ing. No evidence of this sort is given anda 
the evidence gives the impression that the 
ekka was not knocked duwn or injuted inm 
any way and that the only result of «the 


„collision was that'Mahabir fell off the ekka 


on tothe ground and that the car did not 

even cross the crossing of the two roads, 

Obviously, therefore, the speed of the car 

could not have been anything beyond a= 
very moderate one. This isa matter which 

anyone can try for himself, if he desires , to 
see in what distance he can draw upa car 

from a-sudden signal. I consider, theres 

fore, that the learned Sessions Judge is 

right in saying that the evidence does not 

prove that the car-was being driven at any 

excessive speed. 

Now the Magistrate has not clearly 
stated what his finding is as .to the driving 
of the ekka. In the first place there is.@ 
contradiction:in the evidence of the pro- 
secution. P. W. No. 3 Mahabir states 
that he got on the ekka near the 
post-office in Elgin Road and was driving 
asa passenger on the ekka to his master’s 
house, No. 8, Elgin Road. He does not 
explain why he, as a sweeper thought it 
necessary to have an ekka to transport him 
for this short distance which is about half 
a mile at most. Mahabir further states 
that Nasir was driving the ekka. It is 
admitted; however, by Chironji Lal and 
Lalta Prasad that wben they came up the 
ekkawala meaning Nasir was not there. 
The evidence of P. W. No. 5 Nasir is that 
he was not there and that he was not driving 
the ekka. He says that he left the ekka 
standing at the Railway Station and went to 


.get some change and when he returned the 


ekka had disappeared. The prosecution 
treated this witness as hostile. The sug- 
gestion of Nasir was that Mahabir who was 
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a passenger on the ekka according to him 
at the Railway Station took the ekka away 
and drove it. The story of Nasir is svp- 
ported by the owner of the ekka, Buddhu 
-Myan who says that Nasir told this story 
to him and that he was informed that the 
ekka was in the Cannington Police Station 
and that he went there next morning at 
5a.M. to get it. The Magistrate has dis- 
believed the evidence of Buddhu Myan 
merely because the Sub-Inspector is taken 
down as saying: “It was not said that 
ekka was stolen". There is no record pro- 
duced of the Police diary and under s. 162, 
Criminal Procedure Oode, the statement of 
a witness in evidence can only be con- 
tradicted by his alleged statement to the 
Police on two conditions, one is that the 
application for contradiction is made by the 
accused, which was not the case here, and 
the other is that the statement of the Police 
should be proved by a certified copy of the 
diary. The Magistrate failed to carry out 
the provisions of this section and he was 
wrong in holding that the evidence of 
Buddhu Myan had been contradicated by 
the SubeInspector. Now even if the Magis- 
trate had been right in believing that 
- Nasir was driving the ekka, it does not 
improve the case for the prosecution much, 
. because the Magistrate states that Nasir 
has no driving license. Whether the ekka 
was driven by Nasir or Mahabir, the driver 
had no license. 

Another point which the Magistrate had 
failed to note is that the evidence of the 
prosecution witnesses shows that the ekka 

-had no lights. It is true that Mahabir 
‘says: “There was one lantern.” He does 
not say, however, that the lantern on the 
ekka was burning at the time. On the 
other hand Chironji Lal says that when 
he came up the ekka had no lights. He 
also says that the car had no lights, but 
he is contradicted in this by prosecution 
- witness Lalta Prasad who says that the 
lights of the car were on. Possibly what he 
means is explained by defendant witness 
Mr. H. P. Singh who states “after the 
accident one light was working.” Apparent- 
ly the other light of the car was injured. 
The situation, therefore, is that the ekka 
was being driven by a person whois not 
licensed and the light of the ekka was not 
burning. Now when the ekka was appro’ 
aching along Elgin Road to this crossing, 
the lights from the car which had the 
lights burning would have illuminated the 
crossing from the time when ‘the car was’ 
100 yards away from the crossing. . The 
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driver of the ekka could, therefore, have 
seen that there wasa car approaching and 
if the driver had acted with any care 
whatever, he would have waited until the 
car had pissed the crossing. The collision 
in my opinion was caused solely because 
the ekka which had the opportunity of see- 
ing that a vehicle was approaching did 
not act on that information. The car on 
the other hand had no knowledge that a 
vehicle was approaching and it was, there- 
fore, not incumbent on the car driver to 
do more than he did, that is to approach 
the crossing at a reasonable speed. The 
accident was solely due, I consider, to the 
ekka neglecting these elementary precan- 
tions. I may also point out that it is 
desirable that the authorities should have 
the obstructions which prevent persons 
seeing at these crossings, removed. For 
many years this matter has been the sub- 
ject of comment and the aathcrities have 
not taken any action in the matter. It is 
desirable that they should do so without 
further delay and this is a matter to which 
the Magistrate might well devote hig 
attention. 


Another matter on which learned Counsel 
for the prosecution has dealt is that the 
accused did not comply with r. 87 of the 
U. P. Motor Vehicles Manual which requires 
that where an accident has occurred to any 
person, the driver : 

“shall yrerider to such person such assistance as 
may be reasonably possible, and if the accident 
has been attended with injury....... shall fur- 
ther report the accident without delay to the 
nearest Police Station, or after conveying, where 
necessary, the injured person to hospital, at the 
Police Station nearest to the hospital.” 

Now defence witness Mr. H. P. Singh, 
Inspector of Agriculture, states that the 
accused left him on the spot tosend the 
injured man to hospital and that he got 
a tonga and he lifted the injured man 
to put him into the tonga. The injured 
man did actually arrive atthe hospital, 
as itis stated inthe injury report that he 
arrived at 12in the night. The accused 
said that he left the place because his 
wife was sick and in his report he 
explained this matter at greater length. 
The witness for the prosecution, Mr. Lalta 
Prasad, stated : 

“The driver refused not to bein a position to 
take “the injured. Tonga came after cdr left and 
wesent injured to Civil Hospital on car.” 

What he means by ‘we’ is not clear, 
Mahabir does not say who sent him to 
hospital. “The witness Jamil states,that he : 

“asked the accused to-take the man to hospital, but 


-họ said he was unable... wd put. boy’ in dag 
e 
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and brought to Oivil Hospital........Tongawala 
refused to take injured.........” 

It is not clear as to who took the injured 
man to hospital, but he was taken to 
hosipital and Mr. Singh had been left 
to see that this happened. I donot think 
that under these circumstances the Magis- 
trate is correct in finding that the accused 
did not comply with the elementary rule 
to render assistance to the injured. 
Another point is in regard to the finding of 
the Magistrate that the accused did not 
make a report. Now the occurrence was 
at 9-15 p.m. and the accused was a person 
living in the Agricultural Institute on the 
other side ofthe Jumna and he took his 
wife there andthen returned to the spot, 


` He did not make a report to the Police 


until the next morning when he sentone 
report to the Superintendent of Police 
and another in the course of the day to 
the Police Officer of the Oannington 
Police Station. As the accused made two 


detailed reports onthe day following the 


` night of the accident, I do not 


think he 


` failed to comply with the role in question. 
“Ido not think that many of the inhabitants 


of Allahabad are familiar with the limits of 


‘the different Police Stations or that they 


- would be able to ascertain which was the 


‘correct Police Station to approach when 


-an accident happens atnight at a place 


. far from 


their residence. I accordingly 
accept this reference and acquit the accused 


< of all the charges and direct that the fines, 
_if paid, be refunded. 


D. Reference accepted. 


CALCUTTA HIGH COURT 
Civil Rule No. 895 of 1937 
November 26, 1937 
HENDERSON, J. 
RAMENDRA NATH MONDAL— 
PETITIONER 
versus 
DHANANJOY MONDAL-—-OPP0SITE PARTY, 
Bengal Agricultural Debtors Act (VII of 1936), 


` g, 34—Property sold in execution and purchased by 


$ 


. amouñt. An application by the 


decree-holder for sum less than decretal omount— 
Application under O. XXI, r. 90, Civil Procedure 
Code (Act V of 1908) dismissed for default—Appli- 
cation under 0. IX, r.8 ands. 151, Civil Procedure 
Code (Act V of 1908) dismissed and sale confirmed—~ 
Notice under s. 34 issued—No evidence that notice 
was received before final order— Proceedings held could 
not be stayed. i 


` “The property of the judgment-debter Was sold in 
_ execution of a money decree and was purchased by 


the dgeree-holder for a sum lesser than the decretal 
judgment-debtor 
e 
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under O, XXI, r. 90, Civil Procedure Gode, was dis- 
missed owing to his failure to appear on due date. 
He then filed his application under O. IX, r. 8, and 
a. 151 of the Oode on January 28, It was dismissed 
on Maroh 13 aud the sale was confirmed on March 15. 
In the meantime the judgment-debtor had made an 
application to Debt Settlement Board, anda notice 
uuder s. 34, Bengal Agricultural Debtors Act was 
issued. There was no evidence that the Ocurt 
received the noticeon March 13 before an order was 
passed : 

Held, that further proceedings in execution of the 
decree could not be stayed. The mere fact that the 
price paid for the property was not sufficient to ex- 
tinguish the whole debt made no difference. 


O. Rule from the orders of the Court of 
Munsif, Naogaon (Rajshahi) dated 
March 13 to April 19, 1937. 

Mr. Jyotirindra Nath Das, for the Peti- 
tioner. 

Messrs. Chandra Sekhar Sen and Pha- 
nindra K. Sanyal, for the Opposite Party. 


Order.—This is a Rule calling upon the 
opposite party decree-holder toshow cause 
why an order rejecting an application 
made by the petitioner unders.. 151 and 
O. IX, r. 8, Civil Procedure Gode, and an 
order confirming asale held in execution 
of a decree should not be set aside. The 
Opposite party obtained a decree against 
the petitioner for Rs. 54649 on Janu- 
ary 27,1934. Hxecution proceedings were 
started and in Miscellaneous Case No. 589 
of 1934 certain property was put up to 
sale and purchased by the opposite party 
for Rs. 315. The petitioner then filed one 
of the usual sort of applications under 
O. XXI,r. 90. Asis frequently the case, 
he failed to appear on the date fixed for heare 
ing on a plea of illness and the application 
was dismissed. He then filed his applica- 
tion under O. IX, r. 8, ands, 151 of the 
Code on January 28, 1937. It was dis- 
missed on March 13, and the sale was 
confirmed on March 15. In the meantime 
the petitioner had made an application to 
a Debt Settlement Board established under 
the provisions of Act VII of 1936. It is 


' said that a notice issued by the Chairman 


under the provisions of s. 34 was received 
by the Munsif on March 13. 

It has accordingly been urged in supe 
port of this rule that in view of the provi- 
sions of that section, the Munsif was 
bound to stay the proceeding which was 
before him. On behalf of the opposite 
party, it has been urged that the alleged 
debt of Rs. 315 had ceased to exist and 
there was, therefore, nothing to cal this 
section into play. This question has been 
very recently considered in the two eases 
in Nrishinga Charan Nandi v. Kedar Nath 
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(1) and Monindra Mohan Ray v. Bepin 
Behari (2) They entirely support this 
view. It was contended on benalf of the 
petitioner that the present case is dis- 
tinguishable because the price paid for 
the property was not sufficient to extinguish 
the whole debt. In my opinion, that does 
not make the slightest difference. The 
practical result was that after the sale there 
was a debt of Rs. 231 4-9 instead of a 
debt of Rs 5316-4-9. No doubt, if the 
opposite party were to make any attempt 
to realise this balance, s. 34 would cume 
into play; but it has no effect upon the 
subject-matter of this rule. 

Then there is a further question as to 
the exact time when the learned Munsif 
Teceived this notice. It is rather strange 
to find that he himself does not mention it 
in the order sheet in connection with these 
two orders. The first reference to the 
petitioner’s application to the Debt Settle- 
ment Board is to be found in an order 
made on April 26, upon a petition made 
by the present petitioner. The learned 
Munsif naturally points out that the execu: 
tion case had been terminated and there 
was nothing before him which he could 
stay. 

Now the petitioner's case is that the 
notice was received by the Munsif on 
March 13, on the very same date that he 
dismissed the application filed by the peti- 
tioner. There is no evidence whatsoever 
to show that the notice was received before 
this order wes passed. It seems very 
doubtful whether the notice was received 
on March 13 at all. It does not bear the 
seal of the Munsif’s Court nor is there 
any endorsement by him as to the date 
when it was received, There is merely a 
note initialled by. some unknown person 
to. the effect that it was received on 
March 13. There is something distinctly 
suspicious in the matter and the petitioner 
has entirely failed to show that the notice 
was received by the Munsif before either 
of these orders was passed. It was further 
contended on behalf of the opposite party 
that even if the notice was really received 
on March 13, the Munsif would not be 
precluded {from confirming the sale on 
15th. The argument made was to the effect 
‘that this matter was purely automatic and 
“it would be impossible to say that there 


(1) 41 O W N 1307; 176 Ind. Oas. 330; AI R 1937 
Gal 713; 1 L R (1088) 1 Oal. 345; 66 OL J 433; 11 


(2) 41 OW N1368; I L R(1938) 1 Oal. 597, 
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was a proceeding pending before the 
Mansif on that date. In view of the failure 
of the petitiorer to show when the notice 
was received, itis not necessary to decide 
this point. The Rule is accordingly dis 
charged with costs. Hearing fee one gold 


mohur. 
i. aa Rule discharged. 


ALLAHABAD HIGH COURT |. 
Civil Revision Application No. 297 of 1937 
August 2, 1938 
MULLA, Je 
BRIJ BEHARI LAL—Durenpant— 
APPLIOANT 
versus 
UDAI NATH SAHAH—- PLAINTIFF 
AND ANOTHER— Pro forma DEFENDANT — 
RESPONDENTS. 

U. P. Encumbered Estates Act (XXV of 1934), 
sa. 7, 1 (2)—S. 7, if applies to Naini Tal Tahsil. 

“TInited Provinces” has nowhere been defined 
in the U. P. Encumbered Estates Act, and it must, 
therefore, be interpreted in s.7 and wherever it is 
used in the Actin its ordinary sense, Standing by 
itself “ United’ Provinces" must necessarily in- 
clude the particular areas which have been exclud- 
ed by sub-s. (2) of s.1 of the Act. If the Legis- 
lature intended “ United Provinces" to be inter- 
preted as “ United Provinces minus the areas ex- 
cluded under sub-s. (2) of s. 1,” it could have 
plainly indicated its intention to that effect. The 
exception contained in sub-s. (2) of s,1 should be 
interpreted in the limited sense, namely that the 
encumbered estates situated in the excluded areas 
cannot get any relief under the Act, thoagh other 
provisions of the Act which either confer some 
benefit upon the landlord or impose some disability 
upon the creditor can operate everywhere in the 
United Provinces including the excluded areas, 
Consequently s. 7 applies to Naini Tal Tabsil. 


©. R. App. against an order of the Civil 
Judge, Naini Tal, dated July <0, 1937. 
Mr. G. S. Pathak, for the Applicant. ° 


Order.—This is an application in revi- 
sion under s. 115, Civil Procedure Oode, 
against an order passed by the learned 
Civil Judge of Naini Tal refusing to dismiss 
a suit pending in his Oourt as against the 
applicant. The applicant here is one of 
three defendants in the suit pending in 
the Court of the learned Civil Judge at 
Naini Tal. It appears that he has made 
an application under s. 4, Hncumbered 
Estates Act, and the Collector has.issued 
an order under s. 6 of the Act. The Ool- 
lector’s order is dated October 29, 1936, 
while theesuit pending in the lower Court, 
which is seught to be dismissed as against 
the applicant, was instituted in Jude 1937. ` 
In these circumstances, the applicant 
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moved the lower Court under s. 7, Encum- 
bered Estates Act, to dismiss the suit as 
against him. His prayer has been rejected 
and he has come up in revision from that 
order. In rejecting the applicant's prayer 
for the dismissal of the suit as against him, 
the learned Civil Judge has relied upon 
8. l, sub-s. (2), Encumbered Estates Act, 
which lays down that the Act : 

“extends to the whole of the United Provinces of 
Agra and Oudh, except the districts of Garhwal 
and Almora, the Naini Tal Tahsil of the Naini Tal 
district and the tract of Jaunsar Bawar of the 
Dehra Dun district." 

The learned Oivil Judge has taken this 
sub-section to mean that the operation of the 
Encumbered Estates Act does not extend 
to the excluded areas, and hence s. 7 of 
the Act cannot apply to those areas. It 
was argued on behalf of the applicant that 
8 7 of the Act refers generally to the 
United Provinces without mentioning any 
excluded area, and hence its operation 
must be deemed to extend to the whole of 

ithe United Provinces including the areas 
excluded by sub-s. (2)ofs. lof the Act. 
Now the relevant provision of s. 7 runs as 
-follows : 
“No fresh suit or other proceedings other than 
- 8n appeal or revision against a decree or order, or 
-.& process for ejectment for arrears of rent shall, 
- except as hereinafter provided, be instituted in any 
Oivil or Revenue Court in the United Provinces in 


respect of any debts incurred before the passing of 
the said order.” 


It is upon this provision of s. 7 that the 
‘applicant relies in this case,-and his con- 
. tention is that the words “any Civil or 
“Revenue Court in the United Provinces” 
~ are general and they must be deemed to 
include any Civil or Revenue Court even 
in the areas excluded by sub-s, (2) ofs. L 
of the Act. The learned Civil Judge attach- 
„£d considerable weight to this argument, 
bu he could not reconcile this general 
Provision with sub-s. (2) of s. 1 of the 
Act, and he consequently rejected the ap- 
Plicant’s prayer for the dismissal of 
, the suit as against him. The simple ques- 
tion, therefore, is whether it is possible, 
having regard to the scheme and purpose 
„of the Act; to reconcile the apparent conflict 
between the general provisions contained 
in s. 7 and the exception made in sub- 
s. (2) of s. 1 of the Act. Having fully 
. considered the scheme and purpose of the 
. Act and all the relevant provisions, I have 
„arrived at the conclusion that the conten- 
tion made on behalf of the applicant is 
sound and ought to prevail. “The meaning 


- .of the exception laid down in sub's, (2) 


of's. 1 of the Act, to my mind, is only 
o 
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this, that encumbered estates which are 

situated within the excluded areas cannot 

gerne any benefit from the provision of the 
ct. 

It is .to be noted that the Act is intended 
to provide for the relief of encumbered 
estates in the United Provinces. The opera- 
tion of the Act extends to all encumbered 
estates in the United Provinces, excepting 
those that are situated in the areas exclu- 
ded by sub-s, (2) ofs. 1. This does not, 
however, mean that the benefits , which 
have been conferred by the Act upon the 
landlord and the disabilities which it has 
imposed generally upon the creditor do not 
take effect within the areas excluded by 
sub-s. (2)ofs. 1. “United Provinces” has 
nowhere been defined in the Act, and it 
must, therefore, be interpreted in its ordi- 
nary sense wherever itis used in the Act. 
Standing by itself “United Provinces" must 
necessarily include the particular areas 
which have been excluded by sub's (2) of 
s. lof the Act. If the Legislature intended 
“United Provinces” to be interpreted as 
“United Provinces minus the areas exclud- 
ed under sub-s. (2)ofs. 1,” it could have 
plainly indicated its intention to that effect. 
That it has not chosen to do so clearly 
shows that it wanted “United Provinces” 
to be interpreted in its ordinary sense. 

This conclusion is fortified by reference 
to certain provisions of the Act, for exam- 
ple, ss. 14, 24 and 4% Section 14, sub- 
s. (7) provides that no decree against the 
landlord shall be executable within the 
United Provinces, except under the provi- 
sions of this Act. If “United Provinces” 
in this section is given a limited sense, it 
would follow that any decree against the 
landlord may be executed within the areas 
excluded by sub-s. (2) of s. 1. This, is, to 
my mind, clearly inconsistent with the 
scheme and purpose of the Act. Again, 
s 24, subs. (3) lays down that for the 
purpose of execution against property out- 
side the United Provinces, the decree pass- 
ed by the Special Judge shall be deemed 
to be decree in favour of the Collector. I 
think there can be little doubt that “United 
Provinces" in this section includes the | 
excepted areas referred to in sub-s. (2) of 
s. 1. Now it is obvious that if “United 
Provinces” as used in ss. 14 and 24 of the 
Act includes the areas excluded by sub- 
s. (2) of s. 1, the same sense must be 
given to that expression as used, in s. 7 
of the Act. 

Lastly, I find: that's. 48 of -fhe+ Act 
lays down the general proposition that no 


. 
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creditor shall be entitled to present an 
insolvency petition against the landlord. 
Now if the operation of the Act does not 
extend to the areas excluded by sub-s. (2) 
of s. 1, it would follow thats. 48 also has 
no application to those areas and a creditor 
residing in those areas shall be entitled to 
present an insolvency petition against the 
landlord. No such conflict and anomaly can 
possibly arise if the exception contained 
in sub-s. (2) of s. 1 is interpreted in the 
limited sense referred to above, namely 
that the encumbered estates situated in the 
excluded areas cannot get any relief under 
the Act, though other provisions of the Act 
which either confer some benefit upon: the 
landlord or impose some disability upon 
the creditor can operate everywhere in the 
United Provinces including the excluded 
areas, The result, therefore, is that I allow 
this application, and setting aside the order 
passed by the learned Civil Judge, direct 
that the suit shall stand dismissed as 
against the applicant, but it may be con- 
tinued against the other two defendants. 
The application has not been opposed in 
this Court and I shall, therefore, make no 
order as to costs of this. Oourt. The appli- 
cant: shall, however, get -his costs in the 
lower Court. 


D. Application allowed. 





LAHORE HIGH COURT 
Execution First Appeal No. 312 of 
1936 
January 3, 1938 
ADDISON AND Din Monammap, JJ. 
OENTRAL BANK or INDIA, Lp, 
LAHORE—DEOREE xoLDER—APPRLLANT 


versus 
ATTAR OHAND AND OTHERS— 


J UDGMENT*DEBTORS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
T. 5(3)— Sale decree under 0. XXXIV, r. 5(3)— 
Application of sale proceeds—Should be applied first 
in dischargeofamount found duein preliminary 
decree and not towards costs or interest — Principle 
of s, 60, Contract Act (IX of 1872), applicability. 

There is no doubt that a creditor, to whom princi- 
pal and interest are due, is entitled to appropriate 
. against the interest any sum the debtor pays without 
stipulating that it isto be appropriated against the 
principal. But there is no reason why this principle 
should be imported into the execution of decrees 
Which are provided for by the Code of Civil Proce- 
dure. Incases in which a decree has been passed 
in'the usual form, prescribed under r. 5 of O. XXXIV, 
Oivil Procedure Code, costs cannot have priority over 
the ‘actual Mortgage debts declared to be due in the 
preliminary decree and the rule laid down in 
0. KAKIY, rr. 10 and 13, Civil Procedure ode, 
Felating to properties which are -subject to prior 
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mortgages cannot be inferentially applied to cases 
in which the property sold is not subject to any 
mortgage other than the one for the realization of 
which the property of the judgment-debtor was 
ordered to be sold. There is thus no express pro- 
vision for the payment of interest or costs to be 
made firet. Inthe preliminary decree, the sum found 
Cue is expressed and by the Vode the sale proceeds 
have to be applied in payment ofwhatis declared 
due to the plaintiff in the preliminary decree to- 
gether with subsequent interest and subsequent costs, 
The sum therefore found due should be first dis- 
charged and interest and costs should be subsequently 
discharged. RamChand v. Bank of Upper India, 
Ltd., Simla (3), dissented from. Maung Po Mya v. M. 
A. S. Chettyar Firm 1), approved. Sabapathy Pillai, - 
v. Chokalinga Pillai 2), Barclay v. Dhando (6) and 
Biswanath Bhattacharjee v. Someswar Sarma (7), 
not followed. 


Order of Reference. 


Tek Chand, J—On February 6, 1926, 
the appellant Bank instituted a suit 
against the respondents for recovery of 
Rs. 12,128-13-10, alleged to be due on foot 
of an equitable mortgage effected by the 
defendants in its favour. On August 5 
1927, a preliminary decree wus passed de- 
Claring that the amount due to the plain- 
tiff on account of principal, interest and 
costs calculated up to February 1, 1926, was 
Rs. 12,128-18-10 and that such amount shall 
carry interest at Rs. 10 per cent. per annum’ 
until realization. The decree further 
directed that if the defendants paid into: 
Ovurt the amount declared to be due on or 
before August 31, 1927, the plaintiff Bank 
shall deliver up to the defendants the title 
deeds, etc., and retransfer the Property to 
the defendants free from ali incumbrances 
bu, et i 

“if such payment was not mad : 
said day of "august 3l, 1927, the a Sa ie 
perty or a sufficient part thereof be sold and that 
the proceeds of the sale (after defraying theroout 
the expenses of the sale), be paid into Court and 
applied in payment of what is declared due to the 
plaintiff as aforesaid, together with subsequent inter-° 
est and subsequent costs, and that the balance, if 
any, be paid to the defendant.” i 

Nothing having been paid within the 
time fixed, a final decree was passed on 
August 31, 1927. The defendants came in 
appeal to this Court, but the appeal was 
dismissed on October äl, 1934. In execu- 
tion the moitgaged properties were sold 
in various lots. The lirst sale was on 
April 25, 1929, when a sum of Rs, 3,089 was 
realized after defraying the expenses of 
the sale, and paid to tne decree-helder. 
The second lot was sold on November 22 
1935, when a sum of Rs. 3.653 was paid 
to the decyse-holder. A third set ot the 
mortgaged properties was sold gubse- 
quently aud ihe sale- proceeds amountiny.to 
Rs. 21,700 were deposited in Court, A 
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dispute then arose between the parties as 
to the amount which was then outstanding 
against the judgment-debtors. The decree- 
holder contended that the payments of 
Rs. 3,089 and Rs, 3,633, made on April 26, 
1929, and November 22, 1935, respectively, 
should first be appropriated towards the 
Payment of costs and interest on the sum 
of Rs. 12,128-13-10 which had been declared 
to be due in the priliminary decree and 
which carried interest at 10 per cent. per 
annum from February 1, 1926. The 
judgment-debtors, on the other hand, main- 
tained that the aforesaid payments, should 
be appropriated towards the payment of 
the sum declared due in the priiminary 
decree, viz, Rs. 12,128-13-10. They urged, 
therefore, that the proper way of calculat- 
ihg the amount would be that the principal 
and interest due up to July 11, 1936, be 
made up, and then all the re-payments 
with interest thereon at Rs. 10 per cent. 
per annum be added up and the total of 
the latter be deducted from the former. 
The difference between the two modes of 
calculation comes to Rs, 2458-120. The 
executing Court has accepted the judgment- 
debtors’ contention and has ordered 
that out of the sale proceeds of the third 
lot of properties, Rs. 17,754-9-0 be paid to 
the decree-holder in full satisfaction of the 
decretal amount. 

The decree-holder Bank has appealed 
ahd on its behalf it has been contended 
that the mode of calculation followed by 
the lower Oourt is erroneous and that it is 
entitled to a sum of Rs. 2,458-12-0 over 
and above the amount which has been 
ordered to be paid to it by the lower 
Court. In support of this contention Mr. 
Tirath Ram has relied upon 7. 13 of 
O. XXXIV, Civil Procedure Code. That 
Tule, however, relates to cases in which the 
property is subject toa prior charge, and 
has been sold with the consent of the 
prior mortgagee, free from has incum- 
brance, as provided in r. 10. Rule 13, 
therefore, is clearly inapplicable. The Code 
appears to be silent on the particular 
point, which arises for decision in this case. 
The learned Judge of the Court below hus 
followed a Division Bench ruling of the 
Rangoon High Court in Maung Po Mya v. 
M. A. S. Chettyar Firm (1). In that case, 
after 4n elaborate discussion of the case-law 
on the subject, the learned Judges, disagree- 
ing with the decision of the Madras High 
Court in Sabapathy Pillai v, Choka linga 


. _ Q) AIR 1931 Rang, 153; 133 Ind. Oas. 225; 9 R 186° 
Jnd: Rul, (1931) Rang. 241. 
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Pillai, 21 Ind. Gas, 691 (2), held that in 
cases in which a decree has been passed 
in the usual form, prescribed under r. 5 
of O. XXXIV, Oivil Procedure Code, costs 
cannot have priority over the actual mort- 
gage debts declared to be due in the pre- 
liminary decree and that the rule iaid down 
in O. XXXIV, rr. 10 and 13, Civil Pro» 
cedure Code, relating to properties which 
are subject to prior mortgages cannot be 
inferentially applied to cases in which the 
property sold is not subject to any morte 
gage other than the one for the realization 
of which the property of the judgment- 
debtor was ordered to be sold. 

The only case of this Court which has a 
bearing on the point and which has been 
cited before me is a Single Bench judg- 
ment of Bhide, J. in Ram Chand v, Bank 
of Upper India, Ltd. Simla (3) in which 
the facts were somewhat similar to those 
of the present case and the decision was 
given in favour of the decree-holder. The 
question was not discussed at any length 
but the learned Judge relied upon the 
decision of their Lordships of the Privy 
Council in Nemichand v. Radha Kishan 
(4) which, however, was not a case of a 
mortgage-decree but in which the question 
raised was whether a creditor, to whcm 
the principal and interest were due was 
entitled to appropriate against interest 
any sum which the debtor had paid to 
him. That case, as also the earlier Privy 
Council decision referred to therein, 
Venkatadri Appa Row v. Partha Sarathy 
Appa Row (5) at p.573*, were decided on 
s. 60, Contract Act. [b is contended that 
the principle of s. 60 cannot be extended to 
morigage decrees passed under O. XXXIV, 
O:vil Procedure Uode. This argument 
does not appear to be without force, and 
as at present advised, I am inclined to the 
view taken by the learned Judges of the 
Rangoon High Court. In view of this 
contiict of opinion and having regard 
to the general importance of the question, 
E think the case should be decided 
by a larger Bench. Accordingly, I refer 
it toa Division Bench. An early date will 
be fixed, — 

(8) 2} Ind. Cas. 691. 25 ML J 552; 

(3) ALK 1926 Lah, 901; 109 Ind. Vas, 592, 

(4) 48 U 839; 63 Ind. Cas. 904; AIk 1922 PO 26; 
(GAYA M W N 411; la L W 391; 26 O WN lad; 30M 
LT 3y PU. 

(5) 44 M 5/0; 61 Ind. Oas. 31; A I R 1922 P O 233; 
48 LA loUily A L J 465,33 O LJ 447;40ML J 
549; 23 Bom, L R 614; IYA M W NY 30 PLR 
(PO) 27; 14 L W 2a; 26 O W N33; 30M UT 36 
(PO, f 

*Page of 44 M.—[Ed.] 
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Mr, Tirath Ram, for the Appellant. 

Mr., Ram Chand Manchanda, for the Res- 
pondents. 

Mr. Jhanda Singh, 
(Musammat Samitran). 

Judgment.—The facts have been fully 
stated by Tek Chand, J. in his referring 
order and need not be repeated. Besides 
Sabapathy Pillai v. Chokalinga Pillai (2) 
and Ram Chand v. Bank of Upper India, 
Ltd. Simla (3) there are two other cases 
which seem to take a somewhat similar 
view, namely Barclay v. Dhando, 71 ind. 
Cas. 937 (4) and Biswanath Bhattacharjee 
v. Someswar Sarma, 41 Ind. Cas. 348 (7). 

e are, however, in agreement with Tek 
Chand, J. that the decision in Maung Po 
Mya v. M. A. S. Chettyar Firm (1) is to be 
preferred. . There is no doubt that a 
creditor, to whom principal and interest 
are due, is entitled to appropriate against 
the interest any sum the 
without stipulating that it is to be ap- 
propriated against the principal. But there 
is no reason why this priuciple should be 
imported into the execution of decrees 
which are provided for by the Code of Civil 
Procedure. It was not contended before 
us that O. XXXIV, r. 13, Civil Procedure 
Oode applied but it was argued on the 
general principle that all payments should 
be applied first towards interest. By 
O. XXXIV, r. 5 (3), where payment in 
accordance with sub-r. (1) has not been 
made, the Court shall, on application made 
by the plaintiffin this behalf, pass a final 
decree directing that the mortgaged pro- 
perty or a sufficient part thereof be sold, 
and that the proceeds of the sale be dealt 
with inthe manner provided in sub-r, (1) 
ofr. 4. Sub-r.(1) of r. 4 is to the effect 
that in a suit for sale the Oourt shall pass a 
preliminary decree and that the plaintiff 
shall be entitled to apply fora final decree 
and that in default of the defendant paying, 
the plaintiff shall be entitled to apply for 
a final decree directing that the mortgaged 
property or a sufficient part thereof be 
sold, and the proceeds of the sale be paid 
into Court and applied in payment of what 
has been found or declared under or by the 
preliminary decree due to the plaintiff, 
together with such amount as may have 
been adjudged due jn respect of subse- 


for Respondent 


quent costs, charges, expenses and interest, 


and the balance, if any, be paid to the 
(6) 71 Ind. Cas, 937; A I R 1923 Pat.322;4P LT 
KG, fend, Oas, 348; AIR 1918 Oal. 605; 21 O W N 
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defendant or other persons entitled to 
receive the same. Lastly, by s. 73 (1) (e) it 
is enacted that where any immovable pro- 
perty is sold in execution of a decree order- 
ing its sale forthe discharge of an incum- 
brance thereor, the proceeds of sale shall 
be applied, first, in defraying the expenses 
of the sale, secondly, in discharging the 
amount due under the decree, thirdly, in 
discharging tha interest and _ principal 
mone}s due on subsequent incumbrances, if 
any, and, fourthly, rateably amongst other 
decree-holders. me 

There is thus no express provision for 
the payment of interest or costs to be made 
first. In the preliminary decree, the sum 
found due is expressed and by the Oode 
the sale proceeds have to be applied in 
payment of what is declared due to the 
plaintiff in the preliminary decree together 
with subsequent interest and subsequent 
costs. The sum, therefore, found due 
should be first discharged and interest 
and costs should be subsequently dis- 
charged. This is what has been done in 
the present dase and it seems to us the 
fairest method of discharging the decree. 
The judgment-debtor is, as a resultof the 
decree, having his property compulsorily 
sold and there is no reason why the decree- 
holder should be unduly favoured by being 
allowed to apply the sale proceeds first 
towards interest. The sum found due as 
laid down in the Oode of Civil Procedure 
inthe preliminary decree is the amount 
which has first to be discharged. There is 
no force in this appeal which we dismiss 
with costs. 

D, Appeal dismissed. 


ammensin 


MADRAS HIGH COURT 
Civil Miscellaneous Petitions Nos. 3166 and 
3167 of 1937 
November 6, 1937 
ABDUR RAHMAN, J. 
GUZULU DEVENDRA AYYAR— 
PETITIONER 


vETSUS 
P. O. MUTHU CHET TIAR AND ANOTHER 
— RESPONDE NTS 
Civil Procedure Code (Act V of 1908), O. XLI, r. 22, 
0. XIV, r. 1—Cross-objection, if can be filed by respon- 
dent against person who, though party to suitp was not 
impleadedas party to appeal by appellant—Parties 
should draw attention of Court to omission in framing 
issue—Person contending that he is not necessary party 
—No issue ‘preesed—Issue held must be held to have 
been waived, , f oe 
The provisions contained in O. XLI,r. 82, Qivil 
Procedure Code, are quite general and entitles roge 
e 
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pondent to take any cross-objection to the decree 
which he could have taken by way of appeal. A 
respondent's right to file cross-objections and ask 
for relief cannot be restricted to the parties only who 
have been impleaded in the appeal atthe instance of 
the appellant. Ifthe respondent could file an appeal 
against a respondent who although nota party to the 
appeal was yet a party to the suit, there is nothing 
in the words of O. XLI, r. 22, which would prevent 
him from raising the contention in his cross objections 
which. could be raised by him in an appeal. Ponnu- 
swami Asari v. Palaniandi Mudali (4), relied on. 
Ilahi Bakhsh v. Jawinda Mal (5), explained. Ayliu 
Reddi v. Venkata Reddi (6), distinguished. 

It is true that the duty of framing issues has been 
cast by the-Vivil Procedure Code on Uourts, But it is 
essential for the parties also to draw the attention 

` of the Nourt to an omission in framing issues. Where 
the issue in regard to a party as being an unnecessary 
party was not pressed on his behalf deliberately when 
the issues were being framed it must be held to have 
been waived by him. 


O. Misc. Ps. against. the decree of the 
Sub Judge, Madura, in A. S. No. 4 of 1935. 

Mr. T. S. Vaidhyanatha Aiyar, for the 
Petitioner, 

Messrs, T. S. Venkatesa Aiyar and K. 
Venguswami Iyer, for the Respondents, 


Order.—A. suit for possession and 
injunction was filed by one Guzulu Deven- 
dra Iyer against Muthu Chettiar as defen“ 
dant No. 1 and Venkateswara Iyer as defen- 
dant-No. 2 in July 1931 in the Court of the 
District Munsif at Melur in which the 
tenant was also impleaded as defendant 
No. 3.- Certain mesne profits were also 
claimed by the plaintiff in the suit. While 
filing his written statement, defendant 
No. | raised a number of contentions in 
which he attacked the locus standi of ‘the 
plaintiff to maintain the suit on the ground 
that he was not an occupancy tenant and 
asserted that the otha (Ex. A-1) was invalid. 
It was admitted by him that he was the 
landholder but alleged that defendant No. 2 
was in possession of the lands in suit and 
that the land was rightfully sold to him 
in a revenue auction for arrears of rent. 
It was also pleaded on his behalf that be 
was an unnecessary party to the suit. 
A number of issues were then framed by 
the lower Court, but the objection rdised 
by defendant No. 1 that he was an unneces- 
sary party did not form the subject-matter 
of an issue at all. 

It is true that as contended on behalf of 
the respondent, the duty of framing issues 
has been cast by the O:vil Frocedure Code 
on Coarts. But it must not be forgotten 
that-at least on a technical matter like 
this, itis essential for the parties also to 
draw the attention of the Oourt ¢o such an 
omissign. In view of serious *contentions 
` raised on: behalf of defendant No.1 on the 
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merits of the claim, it appears to me that the 
issue in regard to defendant No. 1 as being 
an unnecessary party was not pressed on his 
behalf deliberately when the issues were 
being framed, and must, in the circum- 
stances be held tohave been waived by him. 
This inference is further sirengthened by 
the fact that the trial proceeded for about 
an year and a half and yet nothing was 
said or done by or on behalf of defen- 
dant No. 1 who would have drawa the 
attention of the Court to such au omission, 
although another issue was subsequently 
In fact, the 
result of the case in which a decree for 
possession was passed againt defendant: 
No. 1 in addition to defendant No. 2 shows 
very clearly that there was no merit in that. 
objection and must be necessarily, although 
impliedly, taken to have been decided 
against defendant No.l. 

An appeal was filed by defendant No. 2 
against the judgment and decree of tke trial 
Court passed on January 30, 1933, to the 
District Court Judge at Madura to which’ 
defendant No. 1 was naturally impleaded 
asa respondent. Having been served with’ 
a notice of appealon July 14, 1933, he 
filed cross-objections on - August 14, 1933. 
The only ground which was raised in these 


- objections was that he should not have 


been held liable forthe costs of the suit.” 
When the matter came up for hearing, all , 
the grounds urged by the appellant @. e. 
defendant No. 2) failed but strangely 
enough the Subordinate Judge found - 
that defendant No. 1 was an unnecessary: 
pany. He came to this finding on’ 
the grounds that defendant No. 1 had 
first of all disclaimed possession and the 
relief askedfor by the plaintiff was one 
in which defendant No. 2 was alone intereste 
ed. Itwasapparently overlooked that the 
plaintiff had in this case asked for posses- 
siou against both defendant No. | and 
defendant No. 2. The allegations in the 
plaint alone should have been looked into 
in order to come to a finding whether 
defendant No. 1 was or was not a necessary, 
party. If the plaintiff had failed to establish 
his allegations, the suit should have been 
dismissed against him on the merits. ‘This 
was, however, not done. Tne finding 
arrived at by the Subordinate Judge is all 
the more surprising when one finds that this 
ground was not even taken by defendant 
No. 1 in bis eross-objecticns. 

Agegrieved by the judgment and *decree 
of tne lower Appellate Court, defendant 
No. 2, fled a second appeal and *since. 
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lefendant No. 1 was heldto be an unneces- 
mary party by the Subordinate Judge, he 
vas notimpleaded. The plaintiff has now 
miled cro:s-objections in which he prays that 
mr decree for possession and coste should have 
een passed by the lower Appellate Court not 
nly against defendant No. 2 but also 
«gainst defendant No.1. A separate petition 
mas also been given on his behalf that in the 
“ircumstances of the case, defendant No. 1 
‘hould be impleaded as a party to the 
~ppeal. Not being content with hie cross- 
bjections and the petition filed to implead 
lefendant No. i asa party to the appeal, 
ie has yet put in another petition in which 
me has asked his cross-objections to be 
“onverted into a second appeal and prayed 
ior the delay in filing the appeal to be 
sxcused. This has been done as stated by 
mis Counsel while arguing the case by way 
«f caution. 

The real point which I have now been 
salled-upon to decide is whether the cross- 
bjections filed on behalf of the plaintiff 
mre competent against defendant No. 1 
«ho. has not been made a party to the 
mppeal, and if not, whether he could be 
«rdered to be impleaded as a party to the 
mppeal under the provisions of O. I, r. 10 
‘ead with s.. 107, Oivil Procedure Code. 
i, I hold on either of the two points in 
avour of the plaintiff, it ia obvious that no 
wrders need. be passed on the third appli- 
sation of hisin which he has asked for 
mis. cross-objections to be converted into 
xD. appeal and for executing the delay 
wmode s. 5, Limitation Act. 
‘ontained in O. XLI, r 


22, are quite 


general in my opinion and entitle a res- , 


sondent to take any cross-objection to the 
iecree which he could have taken by 
way ofappeal. lt has been already held 
n.a Full Bench ruling of this Court given 
n Munisami Mudaly v. Abbu Heddy (1), 
and followed in Alagappa Chettiar v, 
Jhockalingam Chetty (2), and Chhajju v. 
duiab Din (3), thata respondent could urge 
“ross-objections against a co-Trespcndent in 
ny and every case, If this be so, why should 
x respondent's right to fle cross-objections 
«nd ask for relief be restricted to the 
sarties only who have been implead in 
he appeal at the instance of the appellant. 
í the respondent could file an appeal 
(1) 38 M 705; 27 Ind. Cas. 323; A IR 1915 Mad, 648; 
TM LJ 740; 1913) M WN 45 (F B). 


(2). 41 M 6045 48 Ind. Cas. 203; A I R1919 Mad, 784; 
OM L J 236;8 L W 240; 24 M L T137; (1918) M W 


$688 (F B), 
(3) A I R 1923 Lah, 39; 69 Ind. Cas. 330; 5 Lah, LJ 
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against a respondent who although not a 
party to the appeal was yet a party to 
the suit, there is nothing in the words of 
O. XLI, r. 22, which would prevent him 
from raising the contention in his cross- 
objections which could be raised by him 
in an appeal. I am supported in this view 
by a ruling of a Division Bench of this 
Court given in Ponnuswami Asari v. 
Polaniandi Mudali (4). 


The respondent's - Counsel cited Ilahi 
Baksh v. Jawinda Mal, 54 Ind. Oas 971 (5), 
in support of his contention that inasmuch 
as the respoadent was not a party to the ap- 
peal, no cross-objection could be entertain- 
ed against him. [a that case no notice was 
issued to a defendant who was affected 
by the cross-objections and the lower 
Appellate Court had, in spite of the 
absence of that defendant chosen to pass 
a decree against him. This was obviously. 


1 


wrong. Moreover, unlike the present case, : 
the defence of the two defendants, one of ` 


whom was impleaded in appeal and the 
other who was not, were not common. 
that ruling meant to 
general proposition that no cross-objections 
could be entertained against a person who 


although a party to the suit, was not - 


impleaded by the appellant as a party to 
the appeal, I would, with great respect, - 
disagree. [see nothing in the words of 
O. XLI, r. 22, and ne principle of law under 
which such a contention should be allowed 
to prevail. The other ruling cited on behalf 
of respondent, Aylin Reddi v Venkata 


Reddi (6), has no application to the facts 


of this case. 


At all events the Gourt has ample 


powers under the provisions of O. I, r. 10°‘ 


(2) read with s. 107, Civil Procedure Code, 
to implead any person inthe appeal asa 
respondent who ought to have been joined 
or whose presence before the Court may be 
necessary in order to enable the Court to 
adjudicate upou all the questions involved 
in the appeal effectively. ; 

In view of what has been said, I con- 
sider that by putting in cross-objections 
defendant No. 1 has been legally implead- 
ed in this appeal. In any case I would 
order him to be so impleadcd under the 
provisions of O. I, r. 10 (2) read with s. 107, 
Qivil Procedure Code. It is unnecessary 


4)11 L W 602; 56 Ind, Cas, 612; A I R1920 Mad. 


( 
120; 27MLJ 3679 _ 
() 54 Ind Cas, 9715 A I R 1920 Lah. 438; 1 Lah. 398; 


38 P W R1920. 


9 AIR 1931 Mad, 133; 130 Ind, Oas. 657; (1930) M.° 
WN 1236; Ind, Rul (1931) Mad, 401. < 


But if + 
lay down the ` 
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for me -now to consider the third 
application for converting the cross-objec- 
tions into a second appeal and for excus- 
ing the delay. I would prefer to pass 
no orders on this application. Defend: 


ant No. 1 shall bear the costs of the 
application. 
Ned Order accordingly. 


kanta 


PATNA HIGH COURT 
Appeals from Appellate Decrees Nos. 
972 and 973 of 1936 
August 9, 1938 
Wort, Aa. O. J. AND Manowar LALL, J. 
TIKAIT SRINIBAS HUKUM SINGH 
DEO—AppeLLant 


versus 
LAL NARAIN SINGH AND ornzrs— 
RESPONDENTS 

Landlord and tenant—Relationship—Relationship 
governed by patta between parties— Record of Rights 
tf can be considered to find out the nature of re- 
lationship. 

When oncs it is determined that the relation- 
ship between the parties is governed by a patta 
of acertain date, the rights are governed by it and 
depend on its proper construction and ‘not the 
Record of Rights. 

But where the patta does not rebut the Record 
of Rights, it stands to reason that the relationship 
between the grantor and the grantee is not governed 
by the patta. 


As. from the decision of the Judicial 
Commissioner of Ohota Nagpur, dated 
July 13, 1936, affirming that of the Subordi- 
nate Judge, Ranchi, dated July 11, 1935, 

Mr. B. P. Sinha, for the Appellant. 

Mr. K. K. Banarji, for the Respon- 
dents. 

Wort, Ag. C. J.—This isthe plaintif's 
appeal in an action to resume an estate 
which has been held by the Judges in the 
Courts below to be permanent muxarrari, 
Mr. Sinha who appears on behalf of the 
plaintiff appellant contends that the ques- 
tion whether it is a permanent ora life 
estate is to be determined on the proper 
construction to be placed on the patta of 
1882. The original grantee, it appears, had 
taken possession of certain parti lands for 
the. purpose of bringing them under 
cultivation and then in 1882 this grant 
was made by the Raja to that person, the 
grant including not only the lands thus 
reclaimed but the whole of the Village 
being of a very considerable area. 

The subsequent history of the matter 
was this that the original grarttee assigned 
his jnterest in the greater’ part of the 
village to the ancestor of the defendant 
eNo, 1, but retained-for himself 124 acres 
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which was the land he had reclaimed. 
Then there waga subsequent transfer of a 
part of those 124 acres, that is to say, 
about 110 acres, to the defendant No. 5. 
The history of the relationship of those 
assignees is different. As regards defend- 
ant No. 5 who is the assignee of 110 
acres he paid no rent to the original 
landlord. It ‘cannot be said, therefore, 
that there was any new contract or lease 
with the original grantor. His rights, 
therefore, are governed by the patta of 
1882 and I do not think there was any 
serious dispule that on the proper construc- 
tion of that grant the estate which was 
given to the original grantee was-a life 
estate only. So far as that part of the 
case ig concerned, that is to say, as regards 
110 acres, the decisions of the learned 
Judges in the Courts below were erroneous. 
Their decisions were based on the evi- 
dence in the case, particularly the Record 
of Rights. But when once it is determined 
that the relationship between the parties 
was governed by the original patta of 
1882 the matter is a very simple one 
and mn solution is the one which I have just 
stated, 


So far as the greater partof the village- 
is concerned and which was assigned to the 
ancestor of defendant No. |, the matter is 
entirely different. The original paita was 
in the early part of 1882 andthe assignment 
to the ancestor of defendant No. 1 -was in 
August 1882, whereupon the original grantor 
accepted defendant No. l's ancestor as a 
tenant and accepted rent. He was not 
bound to do so, but by doing so he created.’ 
a new tenancy or a lease. On the facts 
and circumstances of the case, as I have 
already indicated, the learned Judges in 
the Court below have come to the conclu- 
sion that the interest there was a perma- 
nent interest. It is true that in the rent 
receipt the word mukerrari, was used 
which does not necessarily imply anything 
more than a life estate; but there were 
facts and circumstances which were taken 
into consideration amongst which was 
the Record of Rights. The khewat was pre- 
pared in 1908 and the final publication 
some years later, In both of them the 
interest which the ancestor of defendant 
No. 1 or the defendant No. 1 was stated to 
have possessed was a permanent interest 
and not a life estate only. The learned 
Judge, therefore, was rigut in cbming to 
the conclusion that so far as defendant No.1 
or his ancestor was concerned, th8 estate 


- which he possessed was, as I have said, a 


2. 
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life estate. The Record of Rights being in 
no way rebutted by the document of 1882 
it stands to reason that the relationship 
between the original grantor and defend- 
ant No. 1 is not governed thereby. 

For those circumstances the appeal so far 
as it concerns 110 acres, i. e. the interest of 
defendant No. 5, is allowed and the suit 
decreed in favour of the plaintiff, but dis- 
missed as regards the balance. I should 
have observed that the considerations which 
apply to 110 acres necessarily apply to the 
balance being 14 acres and, therefore, the 
Plaintiff's suit should be decreed for 124 
acres. To make the matter clear, the 
appeal No. 973 is allowed with costs through- 
out and the Appeal No. 972is dismissed with 
costs 

Manohar Lall, J.—I agree. 

D. Appeal No. 973 allowed. 

Appeal No. 919 dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 8 of 1937 
April 21, 1937. 
TEK OHAND, J. 
KALA SINGH AND OTAERS—ÅPPELLANTS 


VETSUS 
BOOTA SINGH— RESPONDENT 

Civil Procedure Code (Act V of 1908 as amended by 
Punjab Relief of Indebtedness Act VII of 1933), 
a. 60 (1) (c) — Applicability of, before amendment— 
Property validly and legally vestingin Oficial 
Receiver in 1933 — Amendment coming into force in 
1935—Receiver, if divested of such property—Succes- 
ston opening out long after vesting—Legal representa- 
tive, if can claim exemption. 

Under s. 60, as it stood before the amendment by 
the Punjab Relief of Indebtedness Act, tha exemp- 
tion applied only if the houses were being used or 
occupied bona fide for purposes of agriculture at the 
time of attachment. 

Amendment of s. 60 (1) (e), Civil Procedure Code, 
by s. 35, Punjab Relief of Indebtedness Act, which 
came intoforce in 1935 dces not divest the Official 
Receiver of property which had validly and legally 
vested in him in 1933. Nor can the legal representa- 
tive of the insolvent claim exemption under g. 60 (1) 
(c). Oivil Procedure Code, when succession to them 
opened out lung after the vesting of the property in 
the Official Receiver. Bishen Chand v. Bakhshish 
Singh (1), distinguished. 

8. 0. A. from an order of the District 

Judge, Lyalipur, dated January 2, 1937. 

Mr. Hazara Singh Uppal, for the Appel- 
lants. 

Judgment. — The facts of the case, 
which has given rise to this second appeal 
are a8 follows: In 1932 Buta Singh, res- 
pondent, in execution of a money decree 
obtained by him against Hazara Singh, 
iather ofthe present appellants, got two 


ouses attached as the property of the 


. 
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judgment-debtor. The appellants objected 
that the houses belonged to them and not 
to the judgment-debtor. These objections 
were dismissed. They then filed a suit for 
declaration of their title under O. XXI, 
r. 63, Civil Procedure Code, but the suit 
also failed. In May, 1932, the judgment- 
debtor Hazara Singh applied for insolvency 
and on October 5, 1933, he was adjudicated 
insolvent and his property vested in the 
Official Receiver. This property included 
the houses in question. The applicants 
again objected before the Insolvency Court, 
that the houses belonged to them. After 
lengthy litigation this claim was disallowed 
by the District Judge, who held that they 
belonged to the insolvent. This order was 
passed on February 24, 1936. About a 
month later Hazara Singh, insolvent, died. 
About this time steps were taken to sell 
the houses, but the appellants, as the sons 
and legal representatives of the deceased, 
objected on the ground that the houses 
could not be sold as they were exempt 
under s. 60 (1) (c), Civil Procedure Code, 
as amended by the (Punjab) Act No, VII of 
1934, which had come into force on April 8, 
1935. The Isolvency Judge upheld the ob: 
jection and directed that the houses be 
released. On appeal by Buta Singh, the 
learned District Judge has come to a con- 
trary conclusion and has held that the 
houses vested in the Official Receiver in 
1933, that they were not exempt from 
attachment and sale under s. 60 (1) (e), Civil 
Procedare Code, as then in force, and that 
they could not be released in 1936 after 
the amendment introduced by Act VII of 
1934. 

As already stated, Hazara Singh had 
been adjudicated insolvent in 1933 when 
his property vested in the Official Re- 
ceiver. Hazara Singh lived for 24 years 
after the order of adjudication, but he 
never claimed that the houses were exempt 
under s. 60 (1) (c), Oivil Procedure Code. 
Nor did he claim that he was an agircul- 
turist and that the houses were “occupied by 
him.” It had been ruled in numerous cases 
under s. 60, as it stood before the amend- 
ment that the exemption applied only if the 
houses were being used or occupied bona 
fide for purposes of agriculture at the time 
of attachment. The insolvent in his bife- 
time never claimed that he was an "agri. 
culturist” within the meaning of s. 60 or 
that at theetims of attachment, or his 
insolvency the houses were being “used or 
occupied for bona fide agricultural pug- 
poses”. - The learned District Judge was 
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therefore right in holding that the houses 
had vested in the Official Receiver in 1933. 
It is no doubt true that 18 months later 
8. 60 was amended so as to enlarge the 
scope of the exemption. Under the amend- 
ed law the. houses of an agriculturist are 
exempt if they are not let out on rent or 
lent to others or left vacant for a period 
of a year or more. But I fail to see how 
this amendment which came into force in 
1935 could divest the Official Receiver of 
Property which tad validly and legally 
vested in him in 1933. Nor dol see how 
the appellants, as the legal representatives 
of the insolvent, can claim exemption, 
when succession to them opened out long 
after the vesting of the property in the 
Official Receiver, The learned Counsel for 
the. appellants has relied upon Bishen 
Chand v. Bakhshish Singh (1) but the 
an of that case are clearly distinguish- 
able, 
The. appeal fails and is dismissed. As 
the respondent ia not present, there will be 
no order as to costs. 
. D.’ Appeal dismissed. 
Y A I R1937 Lah. 52; 169 Ind. Oas. 656; 18 L 291; 
39 P L R 109;10 R L 33; I L R 1937 Lah. 291, 





; PATNA HIGH COURT 
Appeal from Appellate Decree No. 813 
ine - .. of 1936 
: September 2, 1938 _ 
sa is.) „MANOHAR LALL, J. : 
~- RAM DAS SAHU AND OTHRRS— 
hoot <a = APPRELANTS 
VETSUS 
: BUKHDEO RAM—ResponpEent 
Civil Procedure Code (Act V of 1908), 0. XXI, 
. B—Judgment-debtor paying money towards satis- 
Faction of decretal debt-—Payment not 
Ezxecution—Payment twice over—Suit by judgment- 


debtor for damages to recover back amount so paid. 


— Cause of action. 

li A executes a decree notwithstanding a pay- 
ment made by a judgment-debtor B, the latter can 
maintain a suit against Ato recover damages for 
breach of contract represented by this adjustment 
or payment, The reason for the rule is that the 
executing Court is debarred from looking into 
the question of payment if it is not certified 
under r. 2, l, Oivil Procedure Code, and 
if B is compelled to pay in execution of the 
deoree, the full amount of the decree over again, he 
is entitled to recover back that sum from the dec- 
ree-holder as damages. In such a suit B does not 
want the decree to be set aside or reversed, nor 
does he pray that any money which has been re- 
ceived thereunder should be paid hack to him. 
All he wants isto recover damages for the loss 
which he has suffered in having to re-pay the sum 
twieg over- in breach of the. agreement entered into 
between him. and A. The cause of action arises on 
fe date when the amount is paid twice over, to 
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save his property from sale, Abdul Hamid Khan v. 
Dhani Dusadh (1), distinguished. 

A. from 4 decision of the Additional Dis- 
trict Judge, Gaya, dated August 3, 1936, 
confirming a decision of the Munsif, 
Aurangabad, dated February 29, 1936. 

Mr. Raj Kishore Prasad, for the Appel-- 
lants. 

Mr. K. N. Moitra, forthe Respondent. 


Jdudgment.—-This is an appeal by the 
defendant who was a decree-holder having 
obtained the decree on September 19, 1929, 
against the plaintif for a sum of Rs. 368 
besides costs. The judgment-debtor under 
the decree has been found to have paid 
three sums, namely, Rs. 100 on September 
1, 1930, two sums of Rs. 50 on february . 
3, 1932, and July 13, 1932, under an agree- 
ment or understanding with the decree- 
holder that he would certify these sums 
towards the decree. Under that impression 
the judgmeni-debtor paid a further sum of 
Rs. 177 on September 17, 1932, which was 
the balance according to him then due 
under the decree, This amount of Rs. 177 
was certified ashaving been received by 
the decree-holder, the judgment-debtor 
being under the impression that the whole 
of the decree has thus been satisfied. But 
he was surprised to find that the defendant 
had taken out execution of the decree 
ignoring the payment of Rs. 200 stated - 
above. Hisproperty was put ùp, for sale... 
for.realization of this amount and about : 


.. December 1, 1934, the plaintiff: had -to - 
.- deposit the moréy, that is, Rs. 200 over 
~. and thus saved his properiy from sale... It; 

“ig. obvious, therefore, that theinjury. tothe ~ 


Plaintiff accrued about December |, 1934, - 
when he obtained the right to bring a. 
suit for damages to recover the sums if 
such asuit was maintainable. ‘lThedefence. 
to the action wasthat the earlier amount: 
was paid by the plaintiff to the defendant 
not in discharge of his liability in part 
under the decree of September 1929; but 
for. some other antecedent debts due on ` 
handnotes or otber rookas. This defence, 
has been concurrently disbelieved by the 
Courts below who have awarded a decree, 
fora sum of Ks. 200 besides interest in the 
sum of Rs. 838 and costs. 

In appeal it is argued that sucha suit 


is not maintainable; but there is a long 


current of authorities to the contrary, 
which is to be found in Mulla’s well- 
known Commentary lOth edition, at pp. 
694 and 695. It is well settled now. that if 
A executes a decree notwithstanding a pay- 
ment made by a, judgment-debtor B, the 
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latter can maintain a suit against A to 
recover damages for breach of contract 
represented by this adjustment or payment. 
The -reason for the rule is that the exe- 
euting Courtis debarred from looking into 
- the question of payment ifitis not certi- 
- fied under r. 2 and if Bis compelled to 
-pay in execution of the decree, the full 
amount of the decree over again, he is 
entitled to recover back that sum from 
the decree-holder as damages. My atten- 
: tion was drawn to the case of Abdul Hamid 
Khan v. Dhani Dusadh (1) wherethe facts 
‘were entirely different. In that case the 
‘suit was brought to enforce a pre-decree 
arrangement by which the decree-holder 
undertook to give credit for certain pay- 
ments, butin spite of those payments 
being made a decree had been passed. 
‘That was an entirely different case, because 
the question of whether the decree was 
correctly passed or not is no longeropen to 
controversy in a subsequent suit. The 
matter is res judicata ; and further as 
Lord Carson pointed out as was noticed in 
that judgment : f 
“that so long as the judgment or decree stands, 
any sum recovered underthe decree or judgment 
cannot be recovered back in a fresh suit whilst the 
judgment under which it was recovered remains 
n -force upon the ground that the original decree or 
judgment must be taken to be subsisting and valid 
cuntil'it is reversed or superseded by some ulterior 
proceeding”. 
“In the present case the plaintiff ‘did not 
‘want and does not want the decreeto be 
_-Set aside or reversed, nor does he pray that 


| any money which has been received there.. 


“under should be paid backtohim. All he 

‘wants is to recover damages for the loss 
; which he has suffered in having to repay 
- the sum of Rs. 200 twice over in breach of 
the agreement entered into between him 
and the defendant. The cause of action 
arose on December 1, 1934, and the present 
suit, therefore, is within time having been 
instituted on January 3, 1935. 

The only question which: appears to me 
on which the appellant can have any relief 
is the question of interest. The Oourts 
below bave not given any basis for allow- 
ing the amount of Rs. 83 as claimed by the 
‘plaintiff. Ib appears from the plaint that the 
‘amount of Rs. 83 was calculated by the 
plaintiff on the basis that the cause of action 
accrued tohim on September 2, 1930, for 
Rs. 100 February 4, 1932, for -Rs. 50 and 


July 14, 1932, for the last payment of- 


i 3 Rs. ‘50. . This obviously "WAS incorrect. 


“(| 18 P L T 896; 173 Ind. Cae: 123; AI R 1938. 


- (Pate 41; -4 BIR 217; 10-R P.378; 16 Pat. 748. |. 
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I, therefore, vary the decree of the Courts 
below on the question of interest and direct 
that the plaintiff do recover from the de- 
fendant besides thesum of Rs. 200 inter- 
est at the rateof six percent. only to be 
calculated from December 1, 1934. The 
plaintiff will also recover proportionate 
costs in all the Courts on this amount which 
will now be determined in pursuance of my 
order. 

The appeal is dismissed except with 
regard to the matter which has been indie 
cated. 

D, Appeal dismisssd. 


LAHORE HIGH COURT a 
Criminal Revision Petition No. 938 of 1937 
February 1, 1938 ; 


at Lat, J. 
Frem DULI CHAND MAIDHAN— 
PLAINTIFF — PATITIONER 
versus 
PANTHI AND ANOTHER——DEFENDANTS — 
RESPONDENTS 

Stamp Act (II of 1899), ss. 35 (a), 38—Striking of 
balance in account of book of creditor with statement 
baqi rehe lene signed by debtor — Document, whether 
agreement or acknowledgment — Document not duly 
stamped—Whether admissible after payment of 
penalty—Suit_for money on document executed by 
two persons—Document not duly stamped—Haecution 
admitted by one of them—Court, if can reject docu- 
ment as against him. h 

Where a balance is struck in the account book of a 
creditor and the phraseology of the account is bagi 
rehe lene lekha ker ke char so tees rupiya and it 
is signed by the debtor, the document is an agree- 
ment and nota mere acknowledgment because it 
contains a promise to pay. Such a document though 
not duly stamped is admissible in evidence after the 
penalty on the document is paid by ‘the party relying 
on it, Pahlad v Shiblal (1) and Nanak Chand v 
Fattu (2), relied on, Jagan Nath v. Chauli (3), dise 
sented from. , 

Where on a suit brought on the basis of a document 
executed by two persons, oneof the executants 
admits the execution of the document, it is not open to 
the Courtto reject it as against himeven -if the 
document ie not duly stamped. , 

Or. R. P. from the decree of the Senior 
Sub-Judge, Rohtak, dated October 7, 1937. 

Mr. Prakash Chandra, for Mr. Shamair 
Chand for the Petitioner. 

Mr. L. M. Datta, for the Respondents. 


Order.—This is a petition for revision of 
an order passed by the Senior Subordinate 
Judge of Rohtak dismissing the plaintiffs 
appeal: The appeal was against a decree 
of the trial Judge dismissing the suit on 
‘the ground that the document on ‘which the 
“suit ‘was based was inadmissible in evidence 
.as the stamp thereon had not been properly . 
‘cancelled. The document was:-held to be 
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an acknowledment of liability. The Senior 
Subordinate Judge agreed with the trial 
Judge and dismissed the plaintiff's appeal. 
It appears that the suit is based on a 
balance struck in the account-book of the 
petiticner. The phraseology of the occount 
is bagi rehe lene lekha ker ke char so 
lees rupiya. This issigned by the defen- 
dants. It is contended for the petitioners 
that the document in suit is an agreement 
‘and not a mere acknowledgment because 
it contains a promise to pay. This conten- 
tion of the learned Counsel is supported 
by Pahlad v. Shiblal (1), which incidentally 
was approved in Nanak Chand v. Fattu (2). 
In view of this finding, it is not 
„necessary to deal with the other two 
‘grounds taken by the petitioners that 
even if it were held that the document is an 
acknowledgment it was not open to the trial 
Oourt to entertain the objection after it had 
once been admitted in evidence, and 
further that, in any case, one of the 
defendants having admitted the execution 
of the document, it was not open to the 
. trial Judge to hold the document inadmis- 
-Bible even as against him. Reliance with 
- regard to the first objection was placed on 
s: 36, Stamp Act. What happened in this 
case was that the document was mentioned 
in the plaint and an issue was framed 
~ whether the document was executed by 
the defendant. Evidence was led by 
| the plaintifs and at the conclusion of oral 
evidence the document was sent to Phillaur 
for comparison of the thumb-impressions, 
That evidence was also in favour of the 
plaintiffs. It was after the evidence of 
‘the expert from Phillaur had been recorded 
that an objection was taken by the defen- 
dants that the document was not duly 
stamped. I am inclined to agree with the 
contention of the learned Oounsel for the 
petitioners in spite of the judgment which 
-has been relied on by the lower Courts 
which is Jagan Nath v. Chauli (3). With 
great respect I am inclined to differ from 
‘the view taken in that case and would have 
referred to the matter to a Division Bench 
were it not that the petiticners’ Counsel is 
prepared to pay penalty on the document 
and, therefore, the question does not then 
ar 86. - 
On the second ground also t 
Senior Subordinate Judge has raed 


(1) 411931 Lah, 631; 1 . 
wal dob Tak 16 32 Ind. Cas. 881; Ind. 
5 Lah. 567; 16 
A; ER L106 € B). 8 Ind. Oas. 234; 17 L, 

E 1933 Lah. 271; 142 Ind, | 

| aT; Ind, Ral. (1933) Lah $08," 8* $35: 34 PLR 
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The document having been admitted by one 
of the defendants, could not be rejected a 
against him. 1 accept this petition, set aside 
the decrees of the Courts below and reman 
the case to the trial Court with direction 
to admit the document in evidence ODm 
payment of the requisite stamp duty om 
Re. 1 and Re. 10 penalty by the petitioners» 
and then to proceed with the decision» 
of the case on the merits. Court-fee oD» 
the memoranum of appeal in the Court of 
the Senior Subordinate Judge and in thio» 
Court shall be refunded to the petitioners, 
The other costs shall abide the result. 
Parties have been directed to appear before 
the trial Judge on March 1, 1938. 
8. Petition allowed, 





PATNA HIGH COURT 
Appeal from Appellate Decree No. 762 
of 1936 ` 
August 31, 1938 
Wort, J. 
JADUNATH MITRA—PLaInTIFE— 
APPELLANT 
versus 
ISAR JHA AND OTHERS — DEFENDANTS — 
RESPONDENTS 


Civil Procedure Code (Act V of 1908), s.2(11)— 
Legal representative —His duty to take possession— 


'Mortgage—Estoppel—Mortgagor, if can say that he is 


not in possession of property — Evidence Act (Lo 
1872), s. 63 — Provisions are mandatory — Wor 
“Indian Registration Act 1908 in Proviso—Whether 
confined to particular Act. 

The fact that the legal representative has not taken 
possession ofthe property does not assist another, 
who is not in possession of the estate, to claim asa 
legal representative. If he is the legal representa- 
tive, it is his duty to take possession of the estate 
and itig no answer to the proposition that the legal 
representative has not taken possession of the pro- 

erty. 
A mortgagor ia estopped from asserting that he is 
not in possession ofthe property mortgaged. Bhola- 
nath Sen v. Balaram Das (1) and Brij Ratan Das v. 
Raghunandan Gir (2), referred to. 

Section 68 of the Evidence Act, is mandatory. 

When the words “Indian Registration Act, 1908" 
were used in the proviso to s. 68, Evidence Act, it did 
not confine the application of the provisions of that 
particular Registration Act but also previous Regis- 
tration Act. aoe , 

A.from a decision of the Subordinate 


Judge of Bhagalpur, dated May 9, 1936, 

confirming a decision of the Munsif, First 

Court of Bhagalpur, dated July 27, 1935. 
Mr. S. C. Mazumdar, for the Appellant. 
Mr. K. N. Lall, for the Respondents. 


Judgment—This appeal is by the 
plaintif in a mortgage action.” Both the 
Courts below have gone into a number of 
questions including the validity of the mort- 
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gage itself. They have held that it was the 
property of the deity and, therefore, in- 
alienable as T understand their judgments. 
The Judge in the Appellate Court expresses 
himself in these words 

“I see no reason to differ from the finding of the 
learned Munsif that the property mortgaged is debat- 
tar property.” 

The learned Judge has also held that as 
there was no proof of attestation the action 
was bound to fail. ` 

A further point is argued before me that 
the defendants are not the legal represea- 
tatives of the deceased mortgagor. I pro- 
pose to deal with that point first. Both the 
Courts below have found as a fact that the 
defendants are the nearest agnates and 
heirs. Section 2 (11) of the Civil Procedure 
Ocde describes “legal representative” as : 

“a person who in law represents the estate of 
a deceased person and includes any person who 
intermeddles with the estate of the deceased.” 

There is no question of intermeddling with 
the estate and it does not assist the defend- 
ants by contending that they have not got 
possession, their case being that the deity 
was in possession; the defendant merely 
performed the puja and, therefore, on the 
construction of s. 2 (11) he is not the 
legal -representative. The fact that the 
legal representative has not taken posses- 
sion of the property does not assist the 
defendant. If he is the legal representative, 
it is his duty to take possession of the estate, 
and it is no answer tothe proposition that 
the legal representative has not taken pos- 
session of the property. That question is 
wrapped up in this case with the other points 
whether this isa debattar property. Their 
Lordships of the Judicial Committee of the 
Privy Council in Bholanath Sen v. Balaram 
Das (1), have emphasised what is really an 
elementary proposition in a mortgage action, 
namely, that a mortgagor is estopped from 
asserting that he is not in possession of 
the property mortgaged. One is very diffid- 
ent to make statement relating to what are 
elementary and fundamental principles of 
law, but it seems to be necessary in some 
cases. Brij Ratan Das v. Raghunandan 
Gir (2),a decision of this Court is another 
case. I quote the proposition laid down 
by the then Chief Justice : 

“If it should hereafter turn out either that the 
Hindu public or anybody else is interested as pro- 
prietor ofthe mortgaged property or has a paramount 


7 O WN 607; 70 Ind. Oas. 932; 31 M L T 306; 
IR 1928 b 7 382; 18 L W 48; (1923) M W N 525;47 
). ; 
PLT 457; 71 Ind. Oas. 944; (1923) Pat. 49; | 
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JADUNATA MITRA v. ISAR JHA (PAT) 


199 
title adverse to that of the mortgagor, the decision 
in this suit will not be binding upon such a person.” 

The next quesiton is that the Judges in 
the Courts below have quite clearly de- 
cided that there was no legal necessity. 
Now, that issue goes with the one with whieh 
I have just dealt. It is only in this case that 
it is admitted that the execution is on behalf 
of a person other than the person who 
actually executed the deed : in other words, 
if for example the deed was executed by 
the karta on behalf of the joint family or 
by the shebait on behalf of the idol, the 
question of legal necessity would arise. If 
once that fact is allowed to be established, 
the issue which the Judge in the Oourt 
below has decided against the plaintiff will 
be conclusive in this action. But as IÍ. 
have already stated the defendant was not 
entitled tosay in this case that it was not 
the property of the shebait and he certainly 
did not say that the deed was on behalf 
of the deity. Itis only if he is allowed to 
say that and if he can establish that the 
mortgage was executed on behalfof the 
deity that the question of legal necessity 
would arise. Thatargument is, therefore, 
overruled. 

One other question is whether the learned 
Judge in the Court below was right in hold- 
ing that the mortgage document had not 
been proved. The original was not produc- 
ed and secondary evidence was given, but 
that would make no difference to the appli- 
Cation of s. 68 of the Evidence Act which 
is mandatory. That section provides: 

“If a document is required by law to be attested, 


it shall not be usad as evidence until one attesting 
witness at least has been called." 

The proviso is that this proof of attesta- 
tion is not necessary in case of, 

“any document which has been registered in 
accordance with the provisions of the Indian Regis- 
tration Act, 1908, unless its execution by the persone 
by whom it purports to have been executed is speci- 
fically denied.” 


There is no denial by the person who 
executed the document : indeed that person 
is dead and no such evidence could be 
given. Itis adenial by the legal repre- 
sentative of that person. Now, the conten- 
tion on behalf of the respondents is that 
when the words ‘Indian Registration Act, 
1908” were used, it confined the application 
of the provisions of that particular Regis- 
tration Act and not any previous Registra- 
tion Act. Therefore, if the doc:ment’ was 
registered as this was under the Registra- 
tion Act which was in force prior to 1908, 
the provis would not apply. In my judg- 
ment, that is an impossible contention. 
The clear policy of the law in this regard, 

e 
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. isthat. there is a.special sanctity (if I may 

“use the: expression) attaching to registra- 
ation. When the amendment was passed 

--about ten or twelve years ago, the legisla- 
tion mentioned the only Registration Act 
: which was in existence. It is true they 
“might have said ‘or under no previous Re- 

* gistration Act’. The intention of the section, 

‘cin myjudgment, is perfectly clear and I 
- overrule that point. 

I would, in the result, allow the appeal 
‘and set aside the judgments of the Courts 
etbelow. The plaintiff would be entitled to 
>a mortgage decree with costs throughout. 
.. - Leave to appeal is refused. 
+ SD Appeal allowed. 
ae ‘RANGOON HIGH COURT 
, Special Second Civil Appeal No. 143 of 1937 
December 8, 1937 
7 Mostay AND DUNKLEY, JJ. 

MA E NYUN—APPELLANT 

ae: versus 

-DAW MA GET AND ANOTaER—— RESPONDENTS 

Burmese Buddhist Law—Inheritance—Share of 
' children of first marriage in payin property 

brought to second marriage, as against second wife. 

* «Where a Burman Buddhist leaves surviving 
him his children by a former marriage and 
also his second wife and his children by her, 
the children of the first marriage are entitled to 

` three-fourths of the payin property brought by their 


‘7parent to the second marriage, as against their 


. step-mother on their father’s death, Ma EF Hmyin 

v. Maung Ba Maung (2), and Ma Nwe v. Ma Sai Da 

(3), followed, Ma Nyein E v. Maung Maung (4), distin- 
e 


guiehed, Ma Lay v. Tun Shae (1), dissented from, 
© Bp. 8. C. A. against the decree of the:Dis- 
‘trict Court, Amherst at Moulmein, dated 
February 26, 1937. 
Mr. U. E. Maung, for the. Appellant. 
i. Mr. U. Tun Tin, for Mr. Eunoose, for the 
- Respondents. 
“< -Dunkley, J.—This appeal arises out of a 
~ guit for the administration of the estate of 
one Maung Shwe Zo, deceased. He was 
twice married. The first defendant-respond- 
“ent Daw Ma Get is his second wife, and the 
. second defendant-respondent is one of the 
| children of his first marriage. The plainte 
Aff-appellant_is another child of the frst 
“marriage. There were six children of the 
* first marriage and twochildren of tle second 
. marriage. Four of the children of the first 
_marriage claimed partition cn the second 
“marriage and, therefore, bave no further 
claim in the-estate. The only children who 
now have a claim are the appellant and 
‘respondent No. 2. Now, the sofe point which 
-hasbeen argued before us, ‘and which was 


ithe. principal pointin dispute before the | 
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lower Courts was the share to which the 
appellant and, of course, respondent No. : 
equally are entitled in the payin - property 
cf U Shwe Zo which was broght by him 
to the second marriage. The learned Sub: 
Divisional Judge, who tried the suit origin: 
ally, held that the share of the childrem 
of the first marriage in this property wat 
three-quarters. The learned District Judge 
on appeal has held that their shares are 
only five eighths. In coming to this decision= 
he relied on the case in Ma Lay v. Tum 
Shwe (1). Apparently the fact that this 
case was dissented from by a Bench of thi: 
High Court in Ma E Hmyin v. Maung Bom 
Maung (2), was not hrought to his notice...’ 
In this latter case, Ma E Hmyin v. Maunge 
Ba Maung (2), it was held that where oa 
Burman Buddhist leaves surviving him hie 
children by a former marriage and alsc 
his second wife and his children by her, 
the children of the second marriage do not, 
upon his death, become his heirs. Further- 
more, in Ma Nwe v. Ma Sai Do, (3), it wae 
held that the children of the first marriage 
are entitled to three-fourths of the payin 
property brought by their parent “to the 
second marriage, as against their step 
mother on their father's death; and although. 
it is not specifically stated in the judgment 
that there were children of the second 
marriage, itis clear that there must .have 
been, because it was held that the share 
of the children of the first marriage in the 
hnapazon property of the second marriage 
was one-eighth, in accordance with the Full 
Bench ruling in Ma Nyein E v. Maung 
Maung (4). In this last case it was held that 
where there are children of the second 
marriage the widow's share is increased, 
but that is the only case in which a larger 
share has been given tothe second wife 
in consideration of the fact that there were 
children of the second marriage and it refers 
only to lettetpwa. property, and different 
considerations must arise when the property 
is property of the second marriage to those 
which arisein the case to payin property. 
In the s. 10 of the Manugye, Vol. 10, it is 
stated that where a man and a woman, 
each having children, marry and have a 
common family, then on the decease of one 
parent, the property of that -parent shall be 


Ko 10 L BR 10; 51 Ind, Cas, 588; AIR 1919 L B 
Mo 2R 123; 83 Ind. Oas, 496; AIR1924 Rang 


(3) A-I.R 1929 Rang. 253; 121 Ind, Oas. 774; 7 R 
578; Ind. Rul. (1930) Rang. 102. ar 

(4) 3 R 549; 90 Ind. Oas, 341; AIR 1925 Rang. 
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divided in the ratio of three shares to the 
children of that parent and one share to the 
Step parent. 

Learned Coungel for respondent No. 1 has 


“been unable to support the decision of the 
‘Jearned District Judge, and it is clear from 


the judgment of this Court in Ma E Hmyin 
v. Maung Ba Maung (2) and Ma Nwe v. Ma 
Sai Da (3), that the share of the plaintiff- 
appellant in the payin property of her de- 
ceased father is one-sixth of three-fourths, 
and not one-sixth of five-eighths as held by 
the learned District Judge on first appeal. 
This appeal is, therefore, allowed, and the 
judgment and decree of the District Court 
on first appeal are varied to this extent. 
By consent, there will be no order as to the 
costs of this appeal. 
Mosely, J.—I agree. 
8. Appeal allowed. 


PATNA HIGH COURT 
Appeal from Appellate Decree No, 191 
of 1937 
August 24, 1938 
Wort, Aa. C. J. AND Manowar LALI, J. 
Musammat SATWANTI KUER 
AND ANOTHER— APPELLANTS 


versus 
AMBICA PRASAD SINGH AND orumrs— 


RESPONDENTS r 

Hindu Law—Religious Endowment— Dedication— 

Specific property should be set apart—Intention, proof 
0 


Fora valid dedication with regard to Hindu 
Endowment, what is necessary is that the purpose 
be clearly specified and that the property intended 
for the endowment should be set apart as dedicated 
tothat purpose. It is necessary that the donor 
should divest himself of the property. Whether 
he has done so is tobe determined by his subsequent 
acts and conduct. The evidence of divestiture may 
be contemporaneous, and, in such a case, the sub- 
sequent acts andconduct of the donor are irrelevant 
and cannot reinvest him, Sundar Singh-Mallah 


‘Singh v. Managing Committee, Inder Singh Mallah 


Singh (1), relied on. 

A. from the decigjon of the District Judge, 
Gaya, dated January 7, 1937, reversing that 
dated 
June 20, 1936. 
_ Messrs. Hat 


Guru Saran Prasad and 


_Rajkishore Prasad, for the Appellants. 


Dr. D. N. Mitter and Mr. 8. N. Ray, for 


. the Respondents. 


‘Wort, Ag. C. J.—This ig an appeal 
by the plaintiff arising out of an action 
under O. XXI, r. 63, the plaintiff being a 
claimant and having failedin a claim case 
under O. AKI, 1. 58. The real question 
whiĉh had to be decided by the learned 
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Judge in the Court below was whether the 
transaction, which was a supposed, dedica* 
tion in favour of two deities which had 
taken place in 1924, wasa real or a ficti- 
tious transaction, the facts being thatan 
oral dedication took place in July of the 
year I -have mentioned the wakf deed being 
executed in 1925. h 

We are saved from a consideration of 
a somewhat difficult question which arose 
under s.63 of the Transfer of Property Act 
by reason of the finding of the learned 
Judge inthe Court below. He says in the 
first instance that he is ‘tunable to differ 
from the Subordinate Judge regarding the 
factum of the alleged dedication". I am 
using the words of the Judge himself. 
Then atthe end of his judgment he comes 
to a very clear finding that this dedica- 
tion was not areal transaction, that there 
was no “real intention on the part of the 
Musammat (i. e., the plaintiff) to divest her- 
self of the property, hence, there was no 
dedication enforceable by law” in other 
words, no dedication which would support the 
claim on behalf of the deity. I should have 
stated that the plaintiffs in this action and, 
therefore, the appellants are the deities as 
represented by the Musammat. 


It is contended by the learned Advocate 
appearing for the appellant, who had some 
considerable difficulty in discovering a 
point of lawinthis case, that the finding 
of the Judge which I first mentioned was 
a finding that the dedication had in fact 
taken place and that that was an end of 
the matter and that the Judge had no 
right to consider the questions which he 
referred toin coming to the subsequent 
finding which L have also mentioned. I 
propyse to refer to one case which was 
pointed out by my learned brother during 
the course of the argument and content 
myself witha reference to that decision. 
Lord Thankerton while delivering the judg- 
ment of the Privy Council in the case of 
Sunder Singh-Mallah Singh v. Manag. 
ing Committee, Sunder Singh Mallah Singh 
(1) referred toa statement of the High 
Conrt to the following effect: 

“What is necessary is that the purpose (2. e. with 
regard to a Hindu endowment) be clearly specified 
and that the property intended for the endowment 


should be set apart as dedicated to that purpose, 
It is necessary that the donor should divest himself 


(1) 42 O W'N 930; 172 Ind. Cae. 993; 1938 O LR 
104; 10 R P O 202; (1938) AL J 194; A IR 1938 PO 
73, 47 L W 239; 1938 O W N 245; 1938 A L R.138; 
4 B R 317; 40 P L R 247; IL R (1938) Lah, 63; (1938 
IML J 359; 66 O L J 524; (1938) M W.N GO; 4 
Bom. L R724 (P O). | 5 

e 


= 202 
of the property. Whether he has done so is to be 
determined by his subsequent acts and conduct.” 

His Lordship then proceeds to say : 

“Their Lordships agree with this statement, 
except that the evidence of divestiture may be 
contemporaneous, as in this case, and, in sucha case 
the subsequent acts and conduet ofthe donor are 
irrelevant and cannot re-invest him,” 

Here in the case before us there was no 
question of the evidence of divesting the 
Musammat of the property at the date of 
the dedication. Apart 
alleged dedication, it was, therefore, neces- 
sary forthe learned Judge to investigate 
the surrounding circumstances for the pur- 
pose of deciding whether the transaction 
was a real one or not. 

On the findings of the Judge in the Oourt 
below, the decision cannot be disturbed, 
the appeal, therefore, fails and must be 
dismissed with costs. 

Manohar Lall, J —I agree. 

D. Appeal dismissed. 


LAHORE HIGH COURT 
Execution First Appeal No, 197 of 1937 
October 24, 1937 
Dautp SINGH, J. 

Mreses. UTTAR CHAND KAPUR anp 
SONS—J upament-DesToRs—~APPELLANT 
vesrus 
Messrs. Sayad HAMID ALI AND Syed 
IMTIAZ ALI, PROFRIBTORS or Firu KNOWN , 
as 8. MUMTAZ ALI anp SONS—Deorgg- 
HOLDERS— RESPONDENTS 
Court Fees Act (VII of 1870), s. 11—Decree order- 
ing payment of court-fee—Court-fee not paid—Decree 
not executable—- Execution application, if still main- 
tainable—Execution—Step-in-aid—Eaxecution applica- 

tion, if necessary. 

The mere fact that court-fee is not paid on a decree 
granted does not prevent the decree-holder from mak- 
ing an application for execution, All that s. 11, 
Court Fees Act, provides is that the decree should not 
‘be executed. Nathubhai Kusandas v, Pranjivan 
Lalchand (2) and Bhuribi v. Rahmatbi (3), relied 
“here can be a step-in-aid of execution without 
any application for execution having ever been made 

at all, Paroosk Ram Das v. Kalipaddo Banerjee (1), 
held no longer good law. ‘ 

Ex. F. A. from an order of the District 
Judge, Lahore, dated February 20, 1937. 

Mr. Bishan Nath, for the Appellants. 

Mr. Ghulam Mohy-ud-din, for the Res- 
pondents, 

Judgment.—In this case the firm known 
as &*Mumtaz Ali and Sons, Publishers, 
sued the firm known as Messrs, Uttar Ohand 

Kapur and Sons claiming an injunction 
-against the defendant firm fore infringing 
copyright ; secondly, for an account of the 
profits derived by sale of books in which 
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the copyright had been infringed, and 
thirdly, for damages. The Court granted the 
plaintiff a decree for an injunction restrain- 
ing the defendant from infringing copyright 
On the 
second relief a decree for “damages” 
amounting to Rs, 259-12-10 was granted 
subject to the plaintiff's making up the 
necessary court-fee, namely on the differ- 
ence between Rs. 250 and Rs. 259-12-10. It 
also ordered the defendant to extract from 
such copies ofthe books as it had in its 
possession those portions which infringed 
the copyright and hand them over to the 
plaintiff. No decree was given for damages 
as such, This decree was passed on March 
29, 1933. 

On April 11, 1983, the defendant firm 
applied tothe Court that it had extracted 
the offending portions from the books in its 
possession and asked for leave to deposit 
the same in Court for handing over to the 
decreerholder. On June 16, 1933, the decree- 
holder applied that the defendant should 
make a proper list of the number of books 
from which it had extracted the offending 
portions so that the decree-holder might 
check the same and give a proper receipt. 
The final order on this application was 
dated October 12,1933. On September 23, 
1936, the decree-holder firm applied for exe- 
cution of the money decree that it had obe 
tained and two questions arose for decision 
before the executing Court; one was that 
the decree-holder had not made up the 
deficiency in court-fee and the connected 
question as to whether he should be allow- 
ed to do so now, The second question, 
which is raised in the present appeal, was 
whether the present application for execu- 
tion was barred by reason of having been 
made more than three years after the pass- 
ing of the decree. On the question of the 
court-fee, the Court allowed the decree- 
holder to make up the deficiency holding 
that the decree: holder had been misled by 
the use of the word “damages” and that 
this was a proper case for -extending time 
and allowing the decree-holder to make the 
deficieney in court-fee, This point has not 
been argued before me. On the question of 
limitation, the Court held that a step-in-aid 
of execution of the decree had been taken 
on June 16, 1933, and the final order thereon 
was not passed till October 12, 1933, and 
therefore, under Art. 182 (5), Limitation 
Act, the present execution application was 
within time. . 

The judgment-debtor has come in appeal 
and his Counsel has contended firstdy that 
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there can be no step in-aid of execution 
without at least one application to execute 
having been previously made. For this 
proposition he cites Paroosh Ram Das vV. 
Kali Paddo Banerjee (1) That ruling, 
however, only lays dawn that there cannot 
be a step-in-aid of execution unless there 
is an application for execution already 
pending. This proposition has been over- 
ruled in all the High Courts, so far as I am 
aware, and is no longer good law. The 
ruling does not uphold the contention urged 
namely, that there cannot be a step-in aid of 
execution without any application for execu- 
tion having ever been made at all. [see no 
force in this contention. 

The next contention urged was ‘hat as 
court: fee had not been paid, there was really 
no decree for Rs 259-12-10 until the court- 
fee was paid and that, therefore, any siep- 
in‘aid of execution cf the executable portion 
of the decree could not be a step-in-aid of 
execution of that portion of the decree which 
was not executable at the time when the 
step-in-aid in questicn wastaken and Con- 
sequently could not aid in extending limita- 
tion for that portion of the decree. This 
contention, however, assumes two proposi- 
tions, namely, that until the court-fee was 
paid, there could be no application for 
execution of the decree or that there could 
be no stepein-aid of execution of that decree. 
The learned Counsel for the respondent has 

‘cited. Nathubhai Kusandas v. Pranjivan 
Lalchand (2), where it is laid down that the 
mere fact that court-fee had not been paid 
ona decree granted, did not prevent the 
decree-holder from making an application 
‘for execution, and that all that s. 11, Court 
Fees Act, provided was that the decree 
should not be executed. This ruling was 
followed in Bhuribi v. Rahmatbi, 122 Ind. 
Cas. 438 (3) and appears to me to lay down 
the law correctly. While it is correct enough 
that the decree for Rs. 259-12-10 could not 
be executed on the date in question, namely, 
June 16, 1933, yet the decree was one and 
an application for execution could have 
been made not only of the executable por- 
tion of the decree but also of the non-exe- 
cutable portion of the decree. [am unable 
to hold, therefore, that a step in-aid of exe- 
cution could not have been taken or to limit 
the step-in aid of execution to that portion 
of the decree which was executable on that 
date. I would, therefore, hold that the 


(1) 17 © 53. 

(2) 34 B 189; 5 Ind. Oas. 601; 12 Bom. L R 13. 

(3) 122 Ind. Uas. 438; A I R 1930 Nag. 241; Ind. Rul 
(1930) Nag. 166 13 N L J79. 
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learned District Judge was correct in hold- 
ing thatthe present application for execu- 
tion was not barred by limitation and I 
would dismiss the appeal with costa, 

D. Appeal dismissed, 





PATNA HIGH COURT 
Privy Council Appeal No. 18 of 1938 
August 25, 1938 
Wort, Aa. O. J. AND MANOAAR luau, J. 
Babu JOGENDRA NARAIN SINGH 
AND ANOTAHBR— APPELLANTS 
versus 
Babu RADHA PRASAD SINGH ann ANOTHER 
— RESPONDENTS 
Privy Council—Appeal—Leave to—Both Judges of 
High Court affirming lower Court's judgment on 
merit—Difference of opinion between them on ques- 
tion having academic interest—Leave, if can be 
granted. i 
Where both the Judges of the High Oourt affirm 
the judgment of the Osurt below on merit, though 
there is a difference of opinion between them on 
a certain question having only an academic inter- 
est, no leave to appeal to His Majesty can be 
granted. 
Messrs. S. N. Bose and K.P. Upadhya, 
for the Appellants. 
Mr. Satya Sunder Bose, the Advocate- 
General and Government Pleader, for the 
Respondents. 


Order.—This is an application for 
leave to appealto His Majesty in Council. 
The application is by the two plaintiffs in 
the action The ghatwali of the first plaintiff 
was resumed by Government on the ground 
of a breach of the conditions of the 
muchlika or agreement of 190£ under 
which the grant was made. Plaintiff No. 
2 is the son. The Executive Authority 
considered his claim to be settled as the 
ghatwaland came to the conclusion that 
he was not a fit and proper person on 
whom the ghatwali could be settled. 

A number of ques'ions were argued before 
two learned Judges of this Oourt, One 
was whether the Govarnment had a right 
to resume the tenure under s.5 of Regu- 
lation XXIX of 1814. Both the Judges 
came to the conclusion that the Government 
had a right to resume under the terms 
of the agreement itself and nct unders. 5 
of the Regulation, One of the learned 
Judges decided that, having resumed, 
Goverhment was bound to consider the 
candidature of the son. The other learned 
Judge came to a different conclusion. But 
both the fearned Judges came to the con- 
clusion-that the application of the sen had. 
been considered and dismissed on. its 
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merits. It -willbe seen, therefore, that the 
question whether the Government could 
resume unders.5 was merely academic. 
No substantial question arose and no de- 
cision on any point of law would affect 
the judgment of this Court which affirmed 
the judgment of the Court below. 
The point was argued, however, which 
was that when the Volice duties of the 
ghatwal were commuted for a money pay- 
ment under Regulation IV of 1910 the only 
rights the Goverament had was to recover 
the: sum under s. 8 of Regulation IV 
of 1910 and not to resume thattenure. The 
argument may bea plausible one but does 
s not, in our opinion, raisea substantial ques- 
tion of law. 
“The application is, therefore, dismissed 
with costs, hearing-fee five gold mohurs to 
` be shared between the two sets of respond- 
` ents to the application. 
“De Application dismissed. 


CALCUTTA HIGH COURT 
Civil Rule No. 1934 of 1937 
_ May 3, 1938 
S. K. Guoss AND EDGLBY, JJ. 
SRISH CHANDRA MANDAL— 
PETITIONER 
versus 
BISHNU PADA MANDAL—AUOTION-PUR- 
OHASER AND OTHERS—J UDGMENT=DEBTURS 
AND DEOREB-HOLDERS—-OPPOBITE PARTY 

Bengal Tenancy Act (VIII of 1885), ss, 173, 174 
—Auetion-sale—Application setaside on a ground of 
applicant's purchase of portion of interest of 
under-raiyat--Transfer invalid, landlord's consent 
not being obtained— Possession not given to applicant 
—Sale held could not be set aside, 

An auction-sale of an occupancy holding cannot 
be set aside under an application under s. 173 
. and s. 174, Bengal Tenancy Act, on the footing 
e that the applicant had purchased a portion of the 
. interest of an under-raiyat, when the purchase is 

invalid being a transfer without the consent of the 

Jandlord and the applicant is not given possession 


of the property. Dhirendra Nath Royv. Kamini 
Kumar(l) and Bulanda Bashini Dassi v. Pran 
Gobinda Dhar (2), distinguished, Midnapur 


Zemindary Co., Ltd. v. Radhika Nath Biswas (3), 
referred to. 
O. Rule from an order of the District 
Judge, Murshidabad, dated October 1, 1937. 
Mr. Kumud Bandhu Bagchi, for the Peti- 
tioner. 
' Messrs. Surajit Chandra Lahiri and Haris 
_ prasunna Mukherji, for the Opposite Party. 


S. K. Ghose, J.— The circumstances 
“which have given rise to thie rule may 
_ shortly be stated thus: Ancecupancy hold- 
‘~ ing was brought to sale in execution of a 
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rent decree and auction-purchased .by 
opposite party No, 1 who is not the decree- 
holder. The petitioner sought to have the 
sale set aside by making an application 
under s. 173 and s. 174, Bengal Tenancy 
Act. That application has been rejected 
by the learned Munsif and an application 
for revision taken to the District Judge was 
also rejected. Hence this petition. 

The petitioner's case is that he has pur- 
chased privately of the plots comprised 
within the tenancy from one Rakhal 
Chandra Mandal, son of Manik Mandal. It 
is said that this Rakhal Chandra Mandal 
was an under raiyat under one Jasoda who 
had purchased the raiyati interest from 
the present judgment-debtor. This pur- 
chase by Jascda is admitted by the judg- 
ment-debtor who has been examined by the 
opposite party. However, the case, so far 
as the present petitioner is concerned, is 
that he has purchased a portion of the 
interest of the under-ra‘yat. On this foot- 
ing he sought to make the application to 
have the sale set aside under ss. 173 and 
174, Bengal Tenancy Act. The learned 
Munsif pointed out that the petitioner's 
kobala was executed long after the passing 
of the Bengal Tenancy Act of 1928. Under 
s. 48-F of that Act the holding of an under- 
raiyat shall not be transferable except 
with the congent of the landlords and in 
this case no such consent was taken. There- 
fore the alleged transfer in favour of the 
petitioner is not valid in law. For the 
petitioner in this Court, this point is not 
disputed. But the contention is that the 
patitioner need not show that his purchase 
is valid in law, but all that he need show 
is that he is a person ioterested in the sale 
or a person whose interests are affected in 
the sale. It is contended that these ex- 
pressions have been given a very wide 
interpretation and that they may include 
such thing as pecuniary interest: sev the 
cases in Dhirendra Nath Roy v. Kamini 
Kumar (1) and Bulanda Bashini Dassi v. 
Pran Gobinda Dhar (2). Unfortunately for 
the petitioner, the learned Munsif has 
come to a further finding of fact, namely 
that there is no reliable evidence relating 
to pessession of the applicant who did not 
give his evidence. [ must take it therefore 
that the petitioner has not proved that as 
a result of the purchase he has got posses- 


(1) 28 O W N 899; 84 Ind. Oas. 119; AIR 1924 
Oal. 786; 51 C 495, i 

(2) 400 W N 1334; 166 Ind. Cas. 388; AIR 1936 
Oal. £47; I -L R (1937) Oal. 230; 630 L J 554,9 RO 
509. : 6 . 
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sion of the land, Therefore, on one hand, 
the purchase was invalid in law and on 
the other hand, it was not given effect to. 
Virtually it is a paper transaction that we 
are concerned with. It is contended for the 
Petitioner that even then he has got pecu- 
niary interest because he has paid the price 
for the land. But the cases cited above 
would not cover: a case of the present 
nature in which the petitioner was not 
given pcssession of the property, and there- 
fore, no question of his being liable to eject- 
ment arises. See the case in Midnapur 
Zamindary Co. Ltd. v. Radhika Nath 
Biswas ‘3), where it is pointed out that 
‘incumbrance’ cannot include lands of which 
the. tenant was never put in possession. 
This is not a fit case for interference by 
this Court under s. 115, Civil Procedure 
Code. The Rule therefore stands discharg- 
ed. There will be no order as to costs. 


Edgley, J.—I agree. 
BR Rule discharged. 
(3.410 WN8l; 640L J 475, 





MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 165 
of 1938 
March 8, 1938 
Stopart, J. 
ALAGAR RAJA AND ANOTHER-—-PRTITIONERS 


versus é 
NARAYANA RAJA AND ANOTHER— 
i. - RESPONDENTS: 

Civil Procedure Code (Act V of 1908), 0. XXII, 
r. 10—“ Suit" includes appeal and second appeal— 
Benami transaction—Benamidar, rights of. 

In 0. ; T. 10, Oivil Procedure Code, the 
clause “the suit may, by leave of the Oourt, be 
continued ” means also that the appeal and second 
appeal arising on the decree in the suit may be 
continued by or against the person who has acquir- 
ed the interest and term “suit ” includes an appeal 
and second appeal following on decree, 

A benamidar is entitled to enforce whatever 
rights he possesses under his deed. 

O. Misc. P. against the decree of the 
Sub-Judge, Ramnad, at Madura, in A. B. 
No, 74 of 1933. 

Mr. N. Ri Raghavachuri for Mr. K. 
Aravamudha Ayyangar, for the Petitioners, 

Messrs. V. Kamaswawi Iyer, K. V. Sesha 
Iyengar and R, Subramania Iyer, for tLe 
Respondents, 


Order—The questicn for decision in 
this petition arises in connection with a 
second appeal the parties to which have 
reported compromise in the matter. The 
petitioners whcse petiticn I shall describe 
presently have applied to be brought on 
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the record and to defend the second appeal 
in lieu of the respondent in the appeal. 
They claim to be entitled to do this under 
O. XXII, r. 10, Civil Procedure Code, viz., on 
the ground that they have acquired an 
interest in the subject-matter of the suit ` 
which is in danger of being injured by the 
proposed compromise of their transferor, the 
respondent, The facts of the case are as 
follows:—The plaintif in this suit had three 
successive mortgages on the same items of 
property, viz., Survey No. 80 measuring 93 
cents, Survey No. 79 measuring 17 cents, 
and another piece of land and a house. 
These two. latter items are not particularly 
specified in the pleadings and their identity 
is not of any importance. The plaintiff 
in the guit,as 1 have said, was the mort- 
gagee of this property by mortgages dated 
September 13, 1923, August 3, 1927, and 
last a mortgage of a later date which is 
not now apparent from the papers in the 
case. The first of the plaintiffs’ mortgage 
was for Rs. 1,500, the second was for 
Rs, 800 and the third was for Rs. 210 and 
we have the plaintiffs’ statement in his 
plaint to the effect that on the date of 
the suit, that is to say in 1931, these three 
mortgages amounted to Rs. 4,000. The 
defendant was a man entitled in respect of 
a mortgage which was prior to all the 
foregoing mortgages. The mortgage ex- 
tended over Survey Nos. 80 and 79 and it 


-comprised two other survey numbers which 


are not the subject of the three succeeding | 
mortgages. The original mortgagee had 
obtained a decree on his mortgage and.. 
assigned it tothe defendant. 

The amount of that decree was Rs. 375 
if paid before August 13,1929, and Rs. 620 
if paid otherwise. It will be observed that., 
even assuming that nothing has been paid. 
on this mortgage, the amount due on it ig 
only ks. 620 as on August 13, 1929, and 
I would also observe that the two survey 
numbers which weve included in the subse- 
quent mortgages are exactly half the extent 
of land mortgaged in the first mortgage. 
Survey Nos. 80,and 79 are in the agre- 
gate 1 acre 10 cents. The other two 
survry numbers comprised in the first morte 
gage are of the same extent. Coming to 
the plaintiiis’ suit, the object, of it was to 
obtain a declaration that the assignment of 
the decree on the first mortgage to the 
defendant was purely nominal and frauda- 
lent since as amatter of fact the said decree 
had been discharged. The learned District 
Munsif of Srivilliputtur held against the 
plaintiff on this point but he also held toat® © 
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the plaintiff was entitled in equity to ask 
that his properties, viz. Survey Nos. 80 and 
79, should be sold last. The Court evidently 
meant that the properties which were com- 
prised in three subsequent mortgages in 
favour of the plaintiff should, in any execu- 
tion proceedings taken by the defendant, be 
put up for sale only after Survey Nos. 48 
and 49. [t should be remembered that 
Survey Nos. 48 and 49 are not included 
in any of the subsequent mortgages. This 
decision was appealed against by the de- 
fendant-representative of the first mort- 
gagee. He objected to the decision of the 
trial Court in respect of the order by 
which the plaintiff was given the benefit 
of marshalling and his appeal was dis- 
missed. Hs is the appellant in this second 
appeal and the respondent is the plaintiff in 
the suit. The validity of the first mortgage 
is now no longer in question. 

The only question for consideration in 
the second appeal was whether the order 
of the Oourts below in the matter of mar- 
shalling was correct and that question has 
been settled between the parties, by their 
arriving at a compromise. The compro- 
mise is evidenced by amemorandum signed 
by the parties and by their learned Advo- 
cates and it is to the effect that the plain- 
tiff in consideration of a cash payment of 
Rs. 410 agrees that the defendant shall 
execute his decree by selling the property 
in any order he likes. Now coming to the 
position of these petitioners, they, during 
the pendency of the suit in the.trial Court, 
took an assignment from the plaintiff of 
the first two of the plaintifis’ mortgages, 
that is to say, the mortgages of 1923 and 
1927 the face value of which is Rs. 2,300. 
They apply to be allowed to continue the 
second appeal since of course the order 
for marshalling which the plaintiff has 
obtained is very much in favour of these 
petitioners. The only question { have to 
decide is whether these parties who now 
claim to continue the second appeal van be 
allowed to doso. The case, as I have said, 
appears to be governed by O, XXII, r. 10, 
Civil Procedure Code which is as fol- 
lows: 

“In other cases of an assignment, creation or 
devolution of any interest during the pendency of 
a suit, the suit may, by leave of the Oourt, be 


continued by or against the person to of upon 
whom such interest has come or devolved.” 


It seems to me that there are two ques- 
tions for decision arising out of¢he terms 
of this, Rule. The first is, dees the suit 
“include an appeal and second appeal fol- 
loging on decree ? Sub-r. (2) is: 
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“The attachment of a decree pending an appea 
therefrom shall be deemed to be an interest entitl- 
ing the person who procured such attachment to 
the benefit of sub-r. (1).” 

It appears to me that in sub-r. (2) the 
benefit indicated was the right to oppose or 
support the pending appeal. I think there- 
fore that in O. XXII, r. 10, the clause “the 
suit may, by leave of the Court, be continued” 
means also that the appeal and second 
appeal arising on the decree in the suit: 
may be continued by or against the person 
who has acquired the interest. The second 
question for decision is whether these peti- 
tioners are as a Matter of fact persons who 
have acquired an interast in the subject- 
matter of the suit now under decision. The 
object of that suit was to protect Survey 
Nos. £0 and 79. The plaintiff desired to get 
rid of the first mortgage entirely. He 
did not succeed in doing so but in the 
result he got a very favourable order, 
vig. that Survey Nos. €0 and 79 should 
not be sold before Survey Nos. 48 
and 49 were sold by the decree-holder in 
the first mortgage suit. In his plaint the 
plaintiff decribed the value of this protec- 
tion which he claimed as Rs. 4,000. During 
the suit, as I have explained, he transferred 
to these petitioners the major portion of the. 
interest which he possessed in the pro- 
perty. Jn fact he transferred mortgages of 
the face value of Rs. 2,300 retaining for his 
own interest only the last mortgage for.. 
Rs, 210. He fought the case upto the stage. 
of first appeal thereby fighting not only his 
own battle but that of these petitioners. 
Now at the stage of second appeal, he 
withdraws on being satisfied with a cash 
payment amounting probably to the wole 
of the money due on his last mortgage. 


In these circumstances I think itis obvi- | 
ous that these petitioners have a very 
substantial interest in the suit. The order 
which I would have to pass if I accepted 
the compromise would prejudice these- peti- 
tioners and entirely wipe out the benefit 
which accrued to them by reason of the 
decrees of the lower Courts. Other things 
being equal, I think the petitioners are 
entitled to be brought on the record and to 
continue this second appeal. It is objected, 
however, by the learned Advocate for the 
respondent, i. e. the plaintiff in the suit 
that the assignment in favour of these peti- 
tioners is entirely benami, I do not think 
it necessary to enter into an inquiry on that 
point. The assignment is admitted to be 
true, that is to say, the assignment ef the 
two mortgages of 1923 and. 1927. A 
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benamidar is entitled to enforce his righis 
whatever rights he possesses under his deed. 
In the result the petition is allowed. 

ND. Petition allowed. 


NAGPUR HIGH COURT 
Criminal Revision Application No. 455 
of 1937 
January 13, 1938 
GRUER, J. 

NAMDEO AND anotueR—-Acoussp— 
APPLIOANTS 
versus 

EMPEROR—-RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 514—~ 

Proceedings under —Failure to record reasons for 
being satisfied that bond has been forfeited—Pro- 
ceedings, if vitiated—Person executing bond for 
certain amount under 8. 117 (3) with two sureties for 
like amount — Bond forfeited — Sureties, if can be 
ordered to pay amount each more than origi- 
nal. 
_ The jurisdiction of the Magistrate to take proceed- 
ings under s. 514, Oriminal Procedure Code, arises ag 
soon as he is satisfied prima facie that the bond has 
been forfeited, and the omission to record the reasons 
for hie being so satisfied is a matter relating to pro- 
cedure and not to jurisdiction. It is not disobedience 
of an express provision as to a mode of trial but 
rather of an omission ina matter of procedure, The 
only question then is whether the omission has caused 
Prejudice to the party. Madan Mohan v. Sheoraj 
Kunwar (2), Subrahmania Ayyar v. King-Emperor 
(3) and Abdul Rahman v. Emperor (4), relied on. 

It is not necessary that the Court should separately 
and formally record the grounds of proof but 
it is sufficient if they exist and appear in the 
record of the proceedings, Ramchandra v. Ganpat 
(1), relied on. 


Texecuteda bond for Ra. 2,000 under s. 117 (3), ` 


Oriminal Procedure Code, N and K, were her two 
sureties and each signed a bond for alike amount. 
Proceedings under s. 514, Oriminal Procedure Code, 
were taken against them and they were ordered to 
pay a sum of Rs, 1,500 each : 

Held, that the two sureties were jointly and several- 
ly liable and therefore more than a total sumof 
Ra, 2,000 could not be recovered from them. 

Or. R. App. of the order of the Court of 
the District Magistrate, Buldhana, dated 
October 15, 1937, in Or. A. No. 67 of 1937, 
confirming the order of the Court of the 
Magistrate, First Class, Khamgaon, dated 
September 6, 1937. 

Mr. G. R. Rao, for the Applicants. 

Mr. W. R. Puranik, Advccate-General, 
for the Crown. 

Order.— One Musammat Tulsabai 
executed a bond for Rs. 2.000 under 
8 il; (3), Criminal Procedure Code, on 
July 2s, 1936. The two applicants, 
Namdeo and Kisan, were her two sureties, 
and assuch, signed a bond for a like amount. 
Proceedings under s. 514, Oriminal Prc- 
cedure Code, have been taken against them 
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and they have been ordered to pay a sum 
of Rs. 1,500 each. An appeal to the Dist- 
rict Magistrate under s. 915, Criminal Pro- 
cedure Code, was unsuccessful, and this 
Court is now moved in revision. 

Four points are taken by the learned 
Counsel for the applicants: (1) that the 
procedure of the first Court is illegal; (2) 
that there is no definite finding that 
Tulsabai committed breach of peace so as 
to render the bonds liable to be forfeited; 
(3) that the proceedings were premature; 
and (4) that the bonds could not be forfeit- 
ed for more than atotal sum of Rs. 2,000. 

The defect in procedure pointed out is 
that the Magistrate failed to record the 
grounds of proof which by s. 514, Criminal 
Procedure Oode, he shall do before calling 
for payment of the penalty by the person 
bound by the bond. In answer to the 
objection that this defect would be curable 
by s. 537, Criminal Procedure Code, it was 
contended that it was an omission of a 
mandatory provision which resulted in the 
Court having no jurisdiction and was a 
vital defect in the mode of the trial. In 
the first place I think that the section has 
been substantially complied with. The 
Court has not separately and formally re- 
corded the grounds of proof but it is suffi- 
cient if they exist and appear in the record 
of the proceedings as was held in Ram- 
chandra v. Ganpat (1) in dealing with a 
similar question under s. 145, Criminal 
Procedure Code. In the present case pro- 
ceedings were started ona report of the 
Sub-Inspector, Jalgaon, dated February 23, 
1937. Further, before the case was re- 
gistered, both the applicants had been 
called up, and.in the presence of one of 
them the Sub-Inspector was examined. 
These were evidently the grounds which 
satisfied the Magistrate, and the record of 
the Sub-Inspector’s statement may reason- 
ably be taken to be the record of the 
grounds of proof. But apart from this I 
should hold that the jurisdiction of the 
Magistrate arises as soon as he is satisfied 
prima facie thatthe bond has been for- 
feited, and the omission to record the 
reasons for his being so satisfied is a matter 
relating to procedure and not to jurisdiction 
Madan Mohan v. Sheoraj Kunwar (2). Itis 
not disobedience of an express provision as 
to a mode of trial as was the case in 


ie IR 1925 Nag, 448; 87 Ind. Oas, 923; 26 Cr. L 
J 103. S . 

(2) AIR 1932 All. 446; 141 Ind. Oas, 181; (1932) 
Or, Oas. 558; 34 Cr. L J 156; (1932, A L J 508; LR 13 
A 132 Or; Ind..Rul (1933) Ail. 63. e 
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bramania Ayyar v. King Emperor (3) 
but rather of an omission in a matter of 
procedure as in Abdul Rahman v. Emperor 
(4); The trial did not actually start until 
the case was registered. See also Lahahi v. 
Khusal (5) Kalloo v. Bashir-ud-din (8), 
and RamarajuTevan v, Emperor (7). 


The only question then is whether the 
omission has caused prejudice to the 
applicants. As they were represented by 
Counsel and could see the grounds from a 
perusal of the record and from hearing 
the evidence, I donot think that any pre- 
judice has been caused. Jt was for them 


`- to bring their own evidence if they wished 


or to ask the Court to summon witnesses 
for them. 


The second objection is not borne out 
by the record. The first Oourt heard the 
evidence of the Sub Divisional Officer and 
the Naib-Tahsildar, Jalgaon, and concludes 
that Tulsabai did raid the locked house in 
possession of Laxmibai and Parwatibai. 
The Appellate Court also records in para. 
5 of its judgment a finding that the in- 
stigation came from Tulsabai. 

The third point is that proceedings are 
premature because a criminal case arising 
out of these incidents 1s still sub judice. It 
does not appear frcm the record whether 
this is so or not, but assuming that it is, 
the record shows that Tulsabai is dead; so 
proceedings against her as an accused 
must. necessarily have ceased and there 
was no obstable to an enquiry in the pre- 
sent case ‘whether she had broken the con- 
ditions of the bond. 

It is conceded by the learned Advocate- 
General that the fourth point is,a good one. 
The two sureties were jointly and severally 
liable and, therefore, more than a total 
sum of Rs. 2,000 could not be recovered 
from them. Instead of paying Rs. 1,500 
each they will now be required to pay 


(3) 25 M61; 28 IA 257; 2 Weir 271; 8 Sar. 160 


0). 
anit 5 R 53; 100 Ind. Oas. 227; A I R 1927 PO 44354 
LA 96; 28 Or. L J 259; 31 O W N 271; 25 A L J 117; 
(1927) MW N 103; 8 P L T155; 4 O W N 283: 6 Bur, 
LJ €5;52MLJI 585: 29 Bom. L R813; 450 LJ 441 
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(6) 53 A 172; 199 Ind. Cas. 269; A I R 1931 All. 3- 
(1931) Cr, Cas, 3; 32 Or. L J 372; (1933) AL J 1504; 
LR 11 å 181 Or; Ind. Rul. (1931) All. l41.e 

(7) 53 M 937; 127 Ind, Cas, 654; A IR 1930 Mad. 
“857; (1930) Or. Cas, 1033; 32 Or. L J 30; (1930M W 
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Rs, 1,000 each, The application, therefore, 
succeeds only to that extent. 
D. Application allowed. 


MADRAS HIGH COURT 
Civil Appeal No. 102 of 1933 
December 10, 1937 
Panprane Row AND Kine, Jd. 
KOTI BHARMA LINGAPPA—-APPELLANT 


versus 
S5. NILAKANTAPPAYYA WADYAR 
AND OTHERS—RESPONDENTS. ` 

Registration Act (XVI of 1908), ss. 17 (1), 49— 
Receipts purporting to put an end to mortgage rights 
must be registered—Receipts not registered —Mort- 
gagor, whether can rely on such receipts as evidence 
of payment of mortgage debt. 

Receipts purporting to put an end to the mortgage: 
rights, do not come within the exception em- 
bodied in s. 17 (2) (at), Registration Act. It fol. 
lows, therefore, that such receipts are compulsorily. , 
registrable under s. 17 (1) of the Act. These.. 
receipts can be relevant only as evidence of paye. 
ments of mortgage debts either in full or in part, 
Otherwise they would be irrelevant. And if they, .- 
are relevant only for proving payments of the ., 
mortgage debts, they certainly would affect the. 
mortgage debts by reducing them, considerably, 
Where, therefore, such receipts are not registered, 
the mortgagor cannot rely upon them as evidence 
of payment of the mortgage debt in question, Sa 

O. A. against the decree of the Sube - 
Judge, Bellary, dated February 28, 1933; 

Messrs. B. Somayya and K. Umamah :swa- 
ran, for the Appellant. r 

Messrs. V. S. Narasimhachari and N, : 
Appu Rao, for the Respondents. e 

Judgment.—This is an appeal’ froin | 
the decree ofthe Court of the Subordinate ` 
Judge of Bellary, dated February 28, 1933; 
in O. 8. No. 5 of 1932, a suit for rec very - 
of possession of certain lands and for . 
redemption of certain mortgages. There. 
ons of 1917 - for. 
Rs. 800, another of 1920 for Rs. 2,850 and ` 
the third one of the same date as the 
first for Rs. 1,400. The lands included in. 
the mortgages were different. Over and 
above the lands included in these mort- 
gages, two Survey Nos. 53 and 71, were 
alleged to be in the possession of the 
defendant under a certain arrangement 
whereby he was to be in possession for 13 
years in Heuof a sum of Rs. 700 due to 
him. The plaintifis pleaded that they 
had discharged all the three mortgages 
and also the debt of Rs. 700 and they 
produced three receipts, Exs. A-1, A-2 and. 
A, in support of their allegation. These 
receipts amounting to Rs. 5,70) were relied 
upun by the Court below in support o€ its 


finding that the payments alleged: in the 
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plaint were true though the lower Court 
was clearly of opinion that, but for these 
receipts, there was no satisfactory evidence 
of the payments, The execution of these 
receipts was admitted by the defendant 
but he alleged that he executed them 
at the request of the plaintiffs nominally 
with a view to assist the cause which 
was pending before the Board of Commis- 
sione:s for Hindu Religious Endowments 
which had threatened to remove the 
plaintiffs from the trusteeship of the 
Mylar temple unless they paid off the 
debts due on the mortgages and recovered 
possession of the properties which had been 
mortgaged and which really belonged'to the 
rust. 

The defendant also relied on Ex. 6, a 
letter, which was said to have executed 
‘in his favour by one of the plaintiffs 
three days after the date of Ex. A, the 
receipt for Rs. 3000, in which it was 
admitted that that receipt was executed 
out of confidence and nominally for the 
purpose of being produced before the 
Board. In short, the defendant's contention 
was that the receipts relied upon by the 
plaintiffs were executed nominally and 
did not evidence actual payments. It wag 
further contended that these receipts, and 
especially Exs. A and A-2, were not admissi- 
ble in evidence by reason of the provisions 
of 68. 17 and 49, Registration Act. Che main 
point for consideration in this appeal is 
whether the receipts in question are ad- 
missible because the learned Subordinate 
Judge who heard the oral evidence was 
' Clearly of opinion that, in the absence of 
the receipts, it would not be possible to 
‘find that payments had been made. We 
“have been taken through the oral evidence 
ourselves and we are also of the same 
opinion, viz., that the oral evidence onthe 
side of the plaintiffs to prove the alleged 
payments is worthless and cannot be made 
the basisof a tinding in plamtis' favour if 
it is found that toe receipts are inadmis- 
sible or that they were executed nominally. 

So far as Exs. A-2 and A are concerned, 
` they purport to put an end to the mort- 
gage rights, and therefore they do not 
come within the exception embodied in 
8. 17 (2) (zi), Registration Act. It follows 
theretore that these two receipts are 
compulsorily registrable under s. 17 (1) 
of the Act. Section 49 provides that no 
document required by 8. 17 to be registered 
shall be received as evidence of any trans- 
action affecting any immovable property 
referred*to therein. These receipts can be 
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relevant only as evidence of payments of 
mortgage debts either in full or in part. 
Otherwise they would be irrelevant. And 
if they are relevant only for proving pay- 
menis of the mortgage debts, they cer- 
tainly would affeet the mortgage debts by 
reducing them considerably. In these 
circumstances, it is impossible, in our 
opinion, to contend taat s. 49 does not 
stand in the way of the plaintiffs relying 
on these receipts as evidence of payment 
of the morigage debts ia question. Tuese 
two receipts, Hixs. A-2 and A, must there- 
fore be excluded from the evidence and the 
result of this exclusion is, as indicated 
above, fatal to the plaintiffs’ for the 
remaining evidence is unacceptable. It 
is unnecessary to go into the details of 
the oral evidence relating to the alleged 
Payments because the learned Subordinate 
Judge who heard the evidence himself 
has said in so many words that it is very 
unsatisfactory. Apart from this, there is 
Ex. 6, which, no doubt, has been rejected 
by the learned trial Judgeas not having 
been proved satisfactorily; but we are of 
opinion, after gving through the entire 
evidence that Ex. 6 18 a genuine document 
and cannot be rejected. ‘I'ne circumstances 
clearly show that Hx. A, in any case, must 
have been executed nominally, and that 
no money could have beea paid at the 
time. It is, however, unnecessary to base 
our decision on Hx. 6 because we have 
found that Exs. A-2 and A cannot be 
admitted in evidence and in their absence 
the remaining evidence about the alleged 
unsatisfactory, We 
therefore find that the payments to which 
Exs. A-2 and A relate, viz., the alleged 
payment of Rs. 700, on July 12, 1928, and 
the alleged payment of Rs. 3,000 on Decem- 
ber o, 1930, are not true. .. 

Tnen remains the other receipt, Ex. A-L 
It is not seriously contended that tnis is 
excluded by s. 43, Registration Act. Hven 
apart irom it, the evidence afforded by the 
defendant No. l's own account, Hx, ila, 
and nis own report Ex. B, sent to tne Hindu 
Religious Hndowments Board in June 1928, 
shows beyond doubt that there was a sum 
of Rs. 2,000 paid in October 1928 in respect 
of tne mortgage Ex. 2. Tae defendant 
made some attempt during tne trial, to show 
tnat this payment which ue could not deny 
was made in respect uf some oiner transac- 
tioa, viz., tue amuunt whica was due to hia 
according to the composition schəme in 
his capacity 4s surety for the plaigtitis 
and ig respect of which it was agreed at 
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one time that Survey Nos. 47, 48 and 49 
should be in his possession for a number 
of years and which it was later on decided 
to abandon as the person already in pos- 
sessicn as a usufructuary mortgagee, 
W. No. 1 was willing to pay the Rs. 2,000 
on condition of his being allowed to continue 


in possession for a longer period. D. W. 


No. 1 also supported this version, viz., 
that the amount was paid by him to the 
plaintiffs who paid it to tbe defendant. 
This story is, however, contradicted by the 
defendant's own account and his report 
made to the Religious Endowments Board, 
. Exs. 11-A and E. There is no other evidence 
of the alleged liability of the plaintiffs on 
some other account to pay this Rs, 2,000. 
The matter is really put beyond doubt by 
the entry in the defendants own account. 
No. attempt has been made to explain 
away this entry which clearly shows that 
ttesum of Rs. 2,000, which was paid in 
October 1926, was in respect of one of the 
suit mortgages, tizo Ex. 2, The defence, 
so far as this payment cf Rs, 2,000 is 
concerned, appears to be an afterthought 
and, .so faras this payment is concerned, 
we accept and contirm the finding of the 
learned trial Judge. 

TŁere is a memorandum of cross-objec- 
tions which has no substance. Very little 
has been said to us about it and it is 
enough to dismiss it with costs, without 
further discussion. It follows frem what 
we have said that the appeal must be 
allowed in part and the decree of the lower 
Court varied in accordance with our find- 
ing, that is to say, the plaintiffs will be 
_ entitled to recover pcssession of the pro- 
perties mortgaged under Ex. 1, on payment 
of Rs. 600 of the propertias morigaged 
under Ex. 2, on payment of Rs. 850 and 
of the properties mortgaged under Ex. 3 
on payment of Rs. 1,400. Time for redemp- 
tion is fixed at six months from this date. 
The decreeaof the lower Court so far as it 
relates to Survey Nos. 53 and 71, is set 
aside and the defendant-appellart will be 
entitled to recover possession thereof, by 
restitution, if necessary. As this appeal 
succeeds in part and fails in part, the 
parties will bear their own costs in this 
appeal and in the Court below. 


Nef Appeal partly ‘allowe d. 
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LAHORE HIGH COURT. 
First Civil Appeal No. 202 of 1937 
February 24, 1938 
ADDISON AND ABDUL Rasa, JJ. ` 
NORTHERN INDIA INSURANCE 
Co., LTD.—DEFENDANT —APrELLANT 
versus 
KANHAYA LAL—PLAINTIFR— 
RESPONDENT 
Insurance—Life insurance— Committing suicide inm 
itself not crime in India—Condition that policy tom 
be void if assured committed suicide within one» 
year of existence of policy—Suicide committe 
after 18 months — Assignee of policy, whether - can» 
recover amount due under policy. 
The committing suicide in itself is not and can- 
not be regarded asa crime in India. In this res- 
pect the English Common Law is inapplicable to 


India as the criminal law of India is the creation 
of Statute, 


Where owing toa condition in a policy of insur- 
ance, the policy isto become void if the person 
assured causes his own death before the policy has 
been in existence for one year and the 
assured kills himself after a period of about 
18 months, a person to whom the policy has 
been assigned by the assured is entitled to recover 
from the Insurance Company the amount due under 
the policy. Beresford v. Royal Insurance Co. (1), 
distinguished. 


F. O. A. from a decree of the Additional 
ne Judee, First Class, Lahcre, dated July 

1 

Mr. D. R. Sawhney, for the Appellant. 

Messrs. Mohd. Amin and Harnam Singh, 
for the Respondent. 

Abdul Rashid, J.—The material fhots 
of the case for the purposes of this: appeal 
may be shortly stated. Mool Chand, the 
father of Kanhaya Lal, plaintiff, took out 
a policy of life insurance from the Northern 
India Insurance Company on .June 1, 1932. 
The terms of the policy were that 
Rs. 5.000 were payable on the death .of 
Mool Chand if the death occurred before 
June 1, 1937. A further sum of Rs. 5,000 
was payable if the death occurred before 
the 47th birthday of the assured. In the 
event of the person whose life was assured 
dying by his own hand before the 
policy had been in existence for one year, 
the policy wasto be void and all pre- 
miums were to be forfeited. On November 
22, 1932, Mool Chand assigned the policy in 
favour of his son Kanhaya Lal. On August 
9, 1933, the assured committed suicide in 
a hotel at Lahore. EKanhaya Lal being 
the assignee of the policy taken out by his 
father demanded Rs. 5,000 from the Insur- 
ance Company. On their failure to pay 
the amount, he instituted the present suit 
for recovery ‘of Re. 5,357 on the basis of the. 
policy. The defendant companys pleaded 
inter alia that Moc] Chand had committed, 
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suicide with the deliberate object of secur- 
ing payment from the defendant and other 
Insurance Companies with which he had 
insured his life during the years 1931 and 
1932 fora sum of Rs. 25,000, that the act 
of the deceased was a speculative and 
wagering cne, and that the contract with 
the defendant was, therefore, void. The 
trial Court held that Mool Ohand had 
‘sufficient means to pay the premiums due 
‘on the different policies taken out by him, 
that he committed suicide on discovering 
his wife Musammat Jassa Bai committing 
adultery with Bhai Piara Lall, timber 
merchant, and that as Mool Ohand killed 
himself after the lapse of one year from 
the date of the issue of the policy the plaint- 
-iff was entitled to maintain the action. 
On these findings a decree for Rs. 4,905-11:0 
. was granted to the plaintiff against the 
defendant. Against this decision the 
Northern India Insurance Company has 
preferred an appeal to this Court while 
cross-objections relating to the disallow- 
ance of the costs and interest by the trial 
Oourt haye been preferred by Kanhaya 
‘Lal plaintiff. 

_ It appears that Mool Chand deceased had 
Insured himself with the Bombay Life 
Assurance Company for Rs. 4,000 in the 
year 1933. Hehad taken out a policy for 
. Rs. 16,000 in the year 1931 from the 
‘Jupiter General Insurance Company. In 
-1932 as mentioned already, he had insured 
himself with the defendant company for a 
sum of Ks. 5,000. The annual premium 
payable on the policy in dispute was only 
Rs. 125. The trial Court after going into the 
‘entire evidence came to the conclusion that 
.up to the time of his death Mool Chand 
was ina position to pay the premuims on 
different -policies taken out by him. On 
-January 22, 1932, Mool Chand separated 
„the plaintiff from himself as the plaintiff's 
.step-mother Musammat Jassa Bai did not 
get on- with the. plaintiff and his wife, 
From the allotment of shares at the time 
‘of partition it appears that property 
worth Rs. 3,400 fell to the share of Mool 
Ohand and his second son Chuni Lal and 
property worth Rs. 1,300 was given to the 
‘plaintiff. This act clearly shows that the 
-plaintif was in a position to pay the pre- 
miums on the policy in dispute at the 
time when he took out the policy. Tne three 
‘letters found on the person of the deceased 
at the time of his death (Exs P-1t) P-3) 
addresses to the Superintendent of Police, 
„the District. Magistrate, Lahore, and the 
‘plaintiff Kenhaya Lal, respectively, show 
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that the plaintiff became disgusted with life 
on Auguat 8, 1933, when he found his wife, 
Musammat Jassa Bai, in a compromising 
position with Bhai Piara Lal, timber mer- 
chant at Multan. He returned to Lahore 
immediately without attending the marriage 
ceremony of the son of Ram Chand, Station 
Master. The shock of the unfaith fulness of 
his wife was too great for him and he 
decided to end his life by poisoning himself ` 
by taking potassium cyanide. pe a 

The principal argument addressed by tha 
learned Oounsel for the appellant was that 
the plaintiff was not entitled to any relief 
as the descendants of Mool Ohand could 
not be allowed to benefit as a result of 
the crime committed by their father. 
Reliance was placed by the learned Coun- 
sel on the case in Beresford v. Royal Insur- 
ance Co.(1). In that case the assured 
person committed suicide and it was held 
that as suicide was a felony under the 
English Law, the descendante of the 
assured were not entitled to recover the sum 
assured. In our opinion the authority refer- 
red to above is inapplicable to the present 
case. In their judgment the leaaned 
Judges were careful in pointing out that 
under the English Common Law the 
committing of suicide was a felony, and 
it was clear that: the assured had 
deliberately killed himself in order to 
enable his estate to collect the insurance 
money. Had the assured not killed himself, 
the policies would have automatically 
expired in two or three minutes as the 
assured had no means of raising the pre- 
miums. The learned Judges examined a 
number of American cases also and 
observed as follows: 

“Whatever the position may be in the United , 
States, where each state, by legislative or judicial 
action of its own, can, it seems, determine the 
legality of a policy which, expressly or by implica- 
tion, provides for payment ofthe policy moneys in 
whole or in partin the case of suicide, sane or 
insane, we cannot, we think consistently with the 


law of England as we understand it, hold that 
successfully maintain her 
claim." i 

It was further observed that : 

“It may be that both ecclesiastical and civil 
penalties have been mitigated or abolished, but 
the criminal law still remains. Only the Legisla- 
ture in this country can change the law in this 
matter, if it should so will. While the law remains 
unchanged, the Court must, we think, apply the 
general principle that it will not allowa criminal 
or his representative to reap, by the judgment of 
the Court, thefeuits of his crime." an 

In India the committing of suicide ig not 
a crime. Attempted suicide is punishable 

(1) (1937) 2 A E R243; 105 L J KB 712; (1937) 9 e 

K B 197,157 L T50; 81 8J 338, 53T L R583, 
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under s. 309, Indian Penal Code, while 
abetment of suicide is punishable under 
s. 306. The committing of suicide in itself 
is not and cannot be regarded as a crime 
in India. In this respect the English 
Common Law is inapplicable to India as 
the Criminal Law cf India is the creation 
of Statute. The Judges in the English 
case took care to point out that there 
may seem a hardship in holding that the 
appellant company is in law not com: 
pellable to pay the amount due on the 
policy but that it was impossible to hold 
otherwise, consistently with the Oommon 
Lawas prevailing in England. Thecon- 
tract between the parties was embodied 
in the policy of insurance. Owing to 
condition No. 8, the policy was to become 
void ifthe person assured caused his own 
death before the policy had been in exis- 
tence for one year. In the present case 
the assured killed himself after a period 
of about 18 months. In these circumstances 
there isno reason why the contract enter: 
ed into by theInsurance Company should 
not be enforcedin favour of the plaint- 
iff. For the reasons given above, we dise 
miss this appeal with costs. We also dis- 
miss the ercss-objections preferred on 
behalf of the plaintiff. Parties will bear 
their own costs so far as the cross-objections 
are concerned. 

Be. Appeal dismissed, 
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. . MADRAS. HIGH COURT 
Civil Revision Petition No. 71 of 1938 
April 5, 1938 
VENKATARAMANA Rao, J. 
MATHIYAM BIVI AMMAL AND ANOTHER 
—PETITIONERS 
' versus 
UNION BANK, Lro. KUMBAKONAM— 
— RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 4l— Power under, is discretionary—Ezercise of 
power—Garnishee totally denying debt Court should 
direct his examination or to produce his account 

books—-Such directions, when to be given, ' 
Prima facie having regard to the history of 
O. XXI, r. 41, Civil Procedure Code, it cannot be 
doubted, that a person other than the judgment- 
debtor including an alleged garnishee may be 
‘examined under the order. The discretionary 
poWer that is vested under O., XXI, r? 41, to exs- 
mine a garnishee must ordinarily be limited to 
cases where the garnishee admits-the debt and the 
Court may find out the exact extent of the debt 
before ordering execution, But if the debt is total- 
ly denied, the Court- ought ‘hot to ordinarily 
examine the garnishee or direct him to produce 
eccount-books unless if is satisfied on the affidavits 
examination of the judgment-debtor, 
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that in the interests of the decree-holder the 
garnishee should be examined and his books pro- 
duced to better enable him to proceed with the 
execution and to prevent a possible fraud or collu- 
sion between the judgment-debtor and the garnishee 
For that purpose the alleged garnishee may be 
examined with reference to the bovks or other 
documents which he may be directed to produce 
for finding out whether thera were any dealings» 
between him and the judgment-debtor and there. 
would thus be a probability of a debt being due 
and the garnishee ought not to be subjected to any 
examination or cross-examination for the purpose 
of determining whether the liability subsists or 
not. 

{English case-law referred to.] KA 

O. R, P, to revise tae orders by the District 
Munsif, Kumbakonam, dated December 23, 
193: and January 7, 1938. , 

Messrs. K. Rajah Iyer and R. Sundaralin- 
gam, for the Petitioners. 

Messrs. N. Srinivasa Iyengar .and 8S. 
Ramachandran, for the Resyondent. i 


Order.—This revision petition arises 
out of an order passed by the learned 
District Munsif of Kumbakonam, under 
0. XXL r. 41, Civil Procedure Code. 
The respondent the Uniuu Bank, Ltd, 
Kumbakonam, obta.ned a decree against 
one Kalyanarama Iyer. After obiaining 
the said deciee the Bank made an 
application to examine the petitioners 
Muthiyam Bivi Ammal and her agent 
Sherif? Kowthcr and also to produce the 
account books and other documents in their 
possession for the purpose of finding out 
whether any sum of money is due and 
judgment-debtor in 
the suit. In answer to the said notices 
an affidavit was filed denying that any 
sumof money is due by them to the 
judgment debtor and objecting to their 
examination and production of the account 
books. The learned District Munsif made 
an order that Muthiyam Bivi Ammal 
must produce the account books, and 
in making the order, he observed as 
follows : S | 

“I am constrained to order Muthiyani Bivi 
Ammal to produce her account -books into Court. 
She may rest assured that she need not have any 
apprehension that this decree-holuer will be per- 
mitted to fish out any information from her 


account books and useit against her in O. B. No. 17 
of 1937 of the Kumbakonam Sub-Court or im any 


other litigations.” 

lt may be mentioned that O.S. No. 17 
of 193/ was a suit by the Union Bank 
against herin respect of certain dealings 
and une of the allegations by herin her 
affidavit was that the Bank was trying to 
fish out information regarding it by caus- 
ing the prcduction of her account books. 
It ig with reference to that allegation that 
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mhe learned Judge made the observation 
meferred to above. But the main contention 
= Mr. Rajah Iyer is that, as his clients 
ave denied the existence of any debt due 
mand owing tothe judgment-debtor, it is 
not open to the Court under O. XXI, 
r. 4), to examine them or direct them 
to produce any account books. In 
support of the contention, the argument 
which he advanced was that where 
a debt is alleged to be due to a judgment- 
debtor from aperson and the said debt 
is attached andthe debtor denies the 
debt, it is not open to the executing 
Court to go into the truth or existence 
of the debt but can only direct a sale 
thereof or appoint a Receiver to realize 
the same; it would be anomalous that even 
before the attachment, a person can be 
examined and asked to produce his account 
books when he is denying the debt. In 
order to appreciate this contention, it is 
necessary to examine the scope of O. XXI, 
r. 41, Civil Procedure Code. The object 
of the said section is nə doubt.clear. It 
is to enable a decree-holder to get the 
necessary information in regard to the 
properties of his judgment-debtor so that 
he can realize his debt by resorting 
to his property which is available without 
difficulty and trouble. It is in effect a 
provision to obtain discovery in aid 
of the execution cf the decree which he 
has obtained. The section says that the 
decree-holder may apply to the Ovurt for 
an order that the judgment-debtor, or in 
the case of Corporation, any officer there- 
of or any other person may be orally 
examined and the section empowers a 
Court to make an order for the attendance 
and examination of those persons, namely 
the judgment: debtor or officer or other 
person and also cause them to produce 
any books or documents. According to 
the plain language of the section “any 
other person” might include a garnishee, 
that is a, person who owes or is alleged 
_toowe a debt to the judgment debtor. 
But the question still remains, in what 
circumstances can the examination of such 
a person be permitted and subject to 
what limitations? In 1859 when the 
Civil Procedure Code was first enacted in 
India, that is Act VIII of 1859, a similar 
provision wag made. That was s.219, which 
ran thus : < 
“Before granting the order fora general attach- 
ment or at the instance of the plaintiff at any 
time after judgment and before complete execution 
of the de@ree, the Court may summor the rson 
against whom the application is made and exs- 
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mine him as tothe property liable tobe seized in 
satisfaction of the judgment The Court may also 
ofits 6wn motion or at the instance of any person 
interested inthe inquiry, summon any other per- 
son whom it may think necessary and examine 
him in respect to such property and may require 
the person summoned to produce all deeds and 
documents in his possession or power relating to 
such property.” 


It will be seen that that section was to 
be resorted toin cases where an applica- 
tion is madefor a general attachment of 
the movable property of a judgment- 
debtor and the Court was given a 
very wide discretion not only to sum- 
mon a person against whomthe application 
is made but also to summon any other 
person whom it may think necessary and 
examine him. In the 1877 Code, pro- 
vision for general attashment was done 
away with and s. 219 was modified and 
enacted as s. 267 which ran thus: 

“The Court may, of its own motion, or on the 
application ofthe decree-holder, summon any person 
whom it thinks necessary, and examine him in 
respect to any property liable to be seized 
in satisfaction of the decree and may require tha 
person summoned to produce any document ia 
his possession or power relating to such property 
and before issuing the summons of its own motion, 


shall declare the person on whose behalf the sum- 
mous is so issued,” 


It will be seen from this section, that 
the Court is empowered to summon any 
person whom it thinks necessary and 
may require the person summoned to 
produce any document in his possession 
or power: vide In re Premji Trikomdas (1) 
(a mortgagee in possession. The cor 
responding provision in the Code of 
1882 was word for word the same as that 
of the Oode of 18°7. In the present 
(ode itis made very clear that an appli: 
cation can be made forthe examination 
of any person other than the judgment- 
debtor as indicated in cl. (c), asel, (a) 
relates to an individual judgment-debtor 
and cl. (b) relates to a corporation being 
the judgment-debtor. Prima facie therefore 
having regard to the history of this 
section, it cannot be doubted that a person 
other than the judgmentedebtor including 
an alleged garnishee may be examined 
under the section. But the question that 
stillremains, as already stated, is what 
is the extent ofthe power conferred by 
the Rule? Itmay be instructive in this 
connection to examine the history of the 
corresponding rule in English Law during 
the correspending period commencing from 


1854. Section 60 of the Common Law 
Precedure Act, 1854, ran thus : . 
Q)17B54, ` š 
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“Tt shall be lawful for any creditor who has 
obtained a judgment to apply to the Courtor a 
Judge fora rule or order that the judgment-dehtor 
shall be orally examined asto any or. what debts 
areowing to him and the Court or Judge may make 
suchrule or order for the examination of such 
judgment-debtor and for the production of any 

ooks or documents.” , 

It will be seen that this section provided 
only for the examination of the judgment- 
debtor. As observed by Jessel, M. R. in 
Republic of Costa Rica v. Shrousberg (2) 
at p. 12*, the examination must be directed 
to: 

“Any question fairly pertinent to the subject-matter 
of the inquiry, which means put with a view to 
ascertain so far as possible, by discovery from a 
reluctant defendant, what debts are owing to him, 
ought to be answered by the defendants,” 

This Rule was in substance repeated in 
1875 Rules (O. XLV, 7. 1) and later modified 
and re-enacted as O. XLII, r. 32, which runs 
thus: 

“When a judgment or order is for the recovery 
or payment of money, the party entitled to enforce 
it may apply to the Oourt or a Judge for an order 
that the debtor liable under such judgment or 
order, or in the case of a Corporation that any 
officer. thereof be orally examined, as to whether 
any and what debts are owing to the debtor, and 
whether the debtor has any and what other prop- 
erty or means of satisfying the judgment or 
order, before a` Judge or an officer of the Court as 
the Court or Judge shall appoint; and the Court 
or Judge may make an order for the attendance 
and the examination of such debtor or of any 
other person, and for the production of any books 
or documents,” h h i 

On a construction of this Rule, it was 
held that the words “any other person,” 
occurring in the latter part will not have 
the effect of extending the Rule to a person 
other than the judgment-debtor or the past 
or present officer of a Corporation which 
happens to be the judgment-debtor. In 
Rood Barls v. Heriot (3) the Oourt declined 
to examine an assignee of the judgment- 
«debtor to whom the judgment-debtor assign- 
ed all arrears of income due and owing to 
her, the reason being the language of the 
section did not permit it. . Smith, L, J. 
observed, thus: 

“What is really sought here is to get evidence 
rom Blyth (the assignee) in order that the charge, 
mortgage, or whatever it is, may be impeached, 
and this ought not to be allowed under this 
procedure.” 

In the case of debts, however, in England 
there ıs a procedure proviced for ascertain- 
ing the existence of a debt in execution 
proceedings so that if the garnishee denies 
the debt, an issue can be raised and decided 


, (2) (1881) 16 Ch. D 8; 50 LJ Ch. 7; 43 LT 399: 
= 3 eo 20 a LJ 6 
ae ; 622; 45 W 5 
eer is. Q8 R; 


*Page of (1881).16 Ch. D.--[Ed.] 
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regarding his liability: vide the provisions 
of O. XLV, r. 4 of the Rules of the Supreme 
Court; but there is no corresponding provi- 
sion in the Civil Procedure Code whereby 
an executing Court can go into the liability 
of a garnishee if it is disputed. Our High 


-Court in more than one decisivn has taken 


the view that it is not for the executing 
Court to determine whether a debs is 
actually due or not, 89 that if the garnishee 
denies the debt, the Court has always 
directed the sale of the debt or the appoint- 
ment of a Receiver to realize the debt, the © 
question as regards the liability of the gar- 
nishee being relegated to proceedings taken 
expressly for the recovery of the actual 
debt. I must state that some cases have 
taken the view that under O. XXI, r. 66, it 
may be open to the Court before directing 
a sale to ascertain. if a debt exists and 
direct the sale only, if it appears prima facie ` 
to the Court that the debt is due; but that 
examination is only, for purposes of O, XXI, 
T. 66, and the proceedings under that section 
are always characterized as ministerial and 
not judicial. 

The question now arises that if there is 
nc procedure open to an executing Court to 
determine upon the truth of the debt which 
is attached when the garnishee denies the 
debt, can this be indirectly accomplished 
under O. XXI, r. 41? If not, what has the 
Court to do when an application is made 
for the examination of the alleged garnishee 
who comes to the Court and denies that he 
owes anything to the judgment-debtor? 
What the section says is that the Court 
may make an order for the examination of 
the persons mentioned therein. A discretion 
is, therefore, vested in the Court and. that 
discretion has to be exercised in the case of 
a garnishee by also taking into considera- 
tion the other provisions of tae Code. In 
a case reported in Lalchand Lekhraj v. 
Abdul Rehman (4) Rupchand, J. O. seems 
to have taken the view that if a garnishee 
denies a debt, he ought not to be examined 
under O. XXI, r. 41, relying upon certain 
observations in Jeffries v. Tomitson (5) 
where it was held that a garnishee who 
disputes his liability to the judgment- 
debtor is not a person who can properly 
be ordered to attend fcr examination under 
O. XLII, r. 32 of the Rules of the Supreme 
Court, and that if the power to order such, 
examination is given by the Rule, it isa 
discretionary power and ought only to be 


a W A IR 1933 Sind 350; 143 Ind. Cas. 154; 6 R S 
- (5) (1886) 3.T L R 193, s 


1938 
mexercised with great caution. Cave, J, made 
the following observation in that case: 

“Tt would be perfectly monstrous that where an 
issue had been arrived at between two parties, one 
of whom alleged that money was due from the 
other to the judgment-debtor and the other denied 
that allegation, the person who alleged that the 
money was due should be able to summon the 
other before the Registrar for the purpose of 
examining him about matters which really had 
to be tried in the issue.” 

It will be seen that the view of Cave, J. 
is that if an issue is raised as to the exist- 
ence of the debt, it ought to be tried in 
other proceedings and a Court should not 
embark on the trial of that issue in a pro- 
ceeding under O. XLII, r., 32. In the course 
of the argument Cave, J., made the 
observation that even if there is a power, it 
should be cautiously exerciséd. It may be 
urged that the English rule is not the same 
as the Indian rule. But in my opinion the 
same principle bas to be kept in view in 
construing O XXI, r. 41, Civil Procedure 
Code, especially where the Code dces not 
confer power on the executing Court to 
adjudicate as to the liability of the garni- 
shee. So the discretionary power that is 
vested underO. XXI, r. 41, to examine a 
garinshee must ordinarily be limited to 
cases where the garniskee admits the 
debt and the Court may find out tke 
exact extent of the debt before ordering 
execution. But if the debt is totally denied, 
the Court ought not to ordinarily examine 
the garnishee or direct him to produce 
account books unless it satisfied on the 
affidavits or on the examination of the 
judgment-debtor, that in the interest of 
the decree-holder the garnishee should be 
examined and his books produced to better 
enable him to proceed with the execution 
and to prevent a possible fraud or collu- 
sion between the judgment-debtor and the 
granishee. For that purpose the alleged 
garnishee may be examined with reference 
to the books or other documents which he 
may be directed to produce for finding out 
whether there were any dealings between 
him and the judgment-debtor and there 
would thus be a probability of a debt being 
due and the garnishee ought not to be 
subjected ‘to any examination or croas- 
examination for the purpose of determining 
whetuer the liability subsists or not In 
this case I take it that the learned Judge in 
making the order which he did was satisfied 
that in the interests of the decree holder 
to prevent a possible fraud or collusion, it is 
necessary to have the books produced into 
Oourt. I find from the order of the learned 
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Judge that he is anxious to safeguard the 
rights of the petitioners and assured them 
that the decree-holder will not be allowed 
to fish out information with reference to 
O. S. No. 17 of 197 (Kumbakonam 
Sub-Oourt). I am, therefore, not inclined to 
interfere with his order in revision. 

It has been brought to my notice that a 
very large number of books and documents 
have been directed to be produced. I do 
not know why the village accounts were 
asked to be produced. The only books that 
could throw any light on the question of 
debt would be the day book, ledgers, chitta 
books and rough account books and a re- 
ference to those books ought to be quite 
enough to satisfy whether there were deal- 
ings between the judgment-debtor and the 
petitioners, and as a result of such dealings, 
any sum is likely to be due and owing by 
them to the judgment-debtors and any 
order for further production would be 
oppressive With these observations I dis- 
miss the petition but without costs. 

N.-D. Petition dismissed. 
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NAGPUR HIGH COURT 
Civil Revision No. 229 of 1937 
February 21, 1988 
Nryoat, J. 
PURUSHOTTAM AND ANOTABR— 
APPLIOANTS 
versus 
BHAGWAN SAO AND ofHgas— 

Non- APPLICANTS 

Civil Procedure Code (Act V of 1903), O. I, rr. 3, 5 
O. II, r. 6—Joinder of defendants and causes of action 
—Series of acts or transactions giving rise to cause of 
action —Common question of law or fact—-Suit by 
aon against father and creditors for declaration 
that debts were immoral and his share of property 
was not liable—If bad for | multifarivusness—~ 
Court, when can order separate trials. 

Rule 3, O. I, Civil Procedure Code, not only 
contemplates joinder of the defendants but also the 
causes of action. It ig the act or transaction or 
the series of acts or transactions which give rise 
to a cause of action; and although all the de- 
fendants may not be jointly interested in one and 
the same cause of action, the fact that they are 
interested severally, inthe several acta or trangac- 
tions constituting the series, would bring them 
within the ambit of r. 3 of O. I, Civil Procedure 
Code, Where a suit is brought against several 
defendants, the fact that every defendant is not 
interested in all the reliefs claimed in the suit does 
not imply misjoinder of defendants. os 

A suit by a son agaivet the father and his cre- 
ditors for declaration that the debts incurred by 
the father werg tainted with immorality and that 
his share in the joint family property was not liable 
to attachment anf sale in satisfaction of those 
debts, isnot bad for multifariousness as 8 common 
question of fact as to whether the plaintifi's father 
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was given to immoral habits, concerns all the 

defendants. If that fact is proved, the several de- 

fendants may have different answers by way of 

defence, but that does not make the case any the less 

one of a common question of law or fact. 
[Case-law reviewed.] 


In order to avoid any apprehended embarras- 
ment, it is open to the Court to order separate 
trials of the different issues affecting particular 
defendants on the lines of O. IJ, r, 6, Civil Proce- 
dure Code. 

C. R. App. for revision of the order of the 
Court of the Second Additional District 
ace, DR par dated February 2, 1937, in 

ivil Suit No. 11-A of 1936 then pendi 
Maroh 25, 1937. pending, for 
- Mr. D. B. Najbille, for the Applicants. 

Mr. M. N. Gadgil, for the Non A poll 
cants. 

, Order.—This is a plaintiffs’ application 
in revision against an interlocutory order 
dated February 2, 1937, passed in Oivil 
Buit: No. 11-A of 1986 by the Second Addi- 
tional District Judge, Nagpur, whereby he 
held that the suit was bad for misjoinder 
of defendants and causes of action and 
directed the plaintiff to elect against which 
defendant or defendants they wished to 
prosecute their suit. The facts are that 
the plaintiffs who are the sons of defeud- 


ant No. 7 sued bim and his creditors for a. 


declaration that the debts incurred by 
defendant No. 7 were tainted with im- 
morality and that their 2/ rd share in the 
joint family prcperty was rot liable to 
attachment and sale in satisfaction of those 
debts. The lower Court following Umabai 
v. Bhau Balwant (1) held that the suit was 
multifarious. In that case the suit was by 
the sister and heir of a mortgagee sued 
the mortgagor and the mortgagee's alleged 
adopted son who had obtained a decree on 
the mortgage for two reliefs; (1) for a 
,declaration that the adoption was ‘not validly 
made, and (2) that the decree passed in 
the mortgage-suit was not binding on her. 
Davar, J., following certain English 
authorities} enunciated the rule that the 
plaintiff may in one action unite several 
causes of action against several defend- 
ants provided that all such defendants are 
jointly liable in respect of each and all of 
such causes of action and that the condi- 
tion precedent to the plaintiff being allowed 
to Join several causes of action against 
several defendants is that such defendants 
must all have a joint interest in the main 
question raised by the litigation and that 
causes of action joined in one suit against 
several defendants must be causes of action 
499. 34 B 358; 3 Ind, Cas, 165; 11 Bom. L R 
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in which the defendants are all jointly 
interested. The learned Judge further 
remarked that : 

“Tt is not necessary that every defendant should 
be interested as to all the reliefs claimed in the 
suit but it is necessary that there must be a cause 
of action in which all the defendants are more or 
less interested although the reliefs asked against 
them may vary”. 

This view as dissented from in Ram- 
chandra Nath Rey v. Brajendra Nath 
Dass (2) and Harendra Nath Singha Roy 
v. Purna Chandra Goswami (3). The rule 
as to joinder of defendants isr. 3 of O. L 
Before 1408 the rule was contained ins 28 
of the Code of 1582 and it ran as follows :— 

“All persons may be joined as defendants against 
whom any right to relief is alleged to exist, 
whether jointly, severally or in the alternative, in 
respect of the same matter.” 

This rule corresponds r. 4 of O. XVI 
of the rules of the Supreme Court of” 
England, but in 1896, r. LofO. XVI, was 
amended in the words which were adopted 
by the Indian Legislature as r.l of O. 1. 
The Indian Legislature also amended s. 28 
of the old Code of 182 on the lines ofr. 1 
of O.I. The effect of the alternation of 
T. 1 of the English Rules of Practice of 
1896 has been materially to enlarge the 
construction placed upon r. 4 of the 
English Rules notwithstanding that no 
corresponding alteration was made init. 
It can nolongerbe said that this rule is 
an integral part of an order dealing only 
with joinder of parties and not with joinder 
of causes of aclion, In a series of recent 
cases which have been referred to in the 
two Calcutta cases cited above, the English 
Courts have accepted the principle that the 
alteration in r. l has altered the construc- 
tion to be placed uponr.4in England and 
that the later rule must be construed 
liberally. I may refer to the case of 1932 
Bailey v. Curzon (4) where in view of the 
construction now placed cn r. 4 of the 
Englich Rules of Practice, an action by a 
person employed by a mother as ccmpanion 
for her son for wrongful dismissal was 
allowed to be consolidated with an action 
by the same plaintiff against the son for 
anindemnity against liabilities and dis- 
bursements. In Mahadeo v. Nago (5) 
Drake-Breckman, Judicial Commissioner, 
referred to Bullock v. London General 


(2) 45 O 111; 41 Ind, Cas. 944; A I R1918 Cal, 
858; 27 CL J1E8; 210 WN 794. 

(3) 55 O 164; 109 Ind. Cas. 755; A I R1928 Cal.. 
199; 32 OC W N £85 IL T 40 Cal. 137. 

(4) (1982) 2K B 392; 101 LJ K B 627; 147L T 
269; 48 T L R 283, e 

(5) 7 N LR 130 at p. 133; 12 Ind. Cas. 357. 
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Omnibus Co. (6) where 
L. J., observed as follows : 

“Sinca the amendation of r. 1,0. XVI, it is very 
difficult to say that O. XVI, does not apply to causes 
of action as well as to parties.” 


This later development in the English 
Courts towards putting a liberal constrne- 
tion on r. 4 of the English Rules of Practice 
corresponding to r. 3 of O. T, Civil Procedure 
Code, exhausts the reasoning of Davar, J.,in 
Umabai v. Bhau Balwant (1) of all its 
validity and it cannot be followed aa a 
correct exposition of the seope of r. 3 of 
O. J, Civil Procedure Code. 

In Madras the practice seems to have 
been to permit joinder of creditors or 
decreeholders as defendants along with the 
members of the joint family in a partition 
suit in which it is alleged that the decrees 

. obtained by certain creditors against the 
manager were not binding cn the plaintiffs: 
see Shanmuka Nadan v. Arunachelam 
Chetty (7); so also the joinder of several 
alienees frcm a limited owner on the ground 
that the alienations in their favour were 
not justified by legal necessity. See C.S. 
Gorin Raja Mudaliar v. Alogoppa 
Thamliram (8). The practice was based on 
the rule propounded by Muttusami Ayyar, 
J., in Muhammad v. Krishnan (9) to this 
effect. | 

“In our judgment, ib makes no difference whether 
the right enforced is that of a co-parcener or a 
reversioner, for the object in both is to reduce to 
possession a vested interest as well in property 
illegally alienated as in the property held by the 
managing memberor by the tenant for life, In the 
view that the primary ground of action is the 
interest vested in possession as regards the whole 
of the property in suit, there isa unity of title, and 
the claim made is one in respect of the same cause of 
action.” 


Now in the present case the plaintiffs 
have a unity of title in respect of the 
various properties which are in possession 
of the several alienees. The common 
question of law and fact which arises in the 
suit is whether or not the father was 
adicted to vices to feed which he made 
the alienations. It is true that it is 
incumbent on the plaintifis to prove as 
against each defendant alienee that the 
money borrowed from him was used for 
an immoral purpose and to that extent it 
may be conceded that the cause of action 

6) (1907) 746L IK š ; 5 
aD rN 9027 23 T ATIN span Jar PN 


(7) 45 M 194; 69 Ind. Cas. 961; A I R1922 Mad 


332; 42 M L J 97; 14 L W 642; (1921) M ; 
30 M L'E 172 Pe eee NE 


< (8) 49 M 833; 96 Ind. Oas. 957; A I R1926 Mad. 
948; 5L M L J 13; 941 W 183; (1928) M W N 


(9) 11 M 106 at p. 111. 
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against each of the alienees was distinct but 
does not preclude the several alienees from 
being joined in tbe suit under O.I, r. 3, 
Oivil Procedure Code. It says: i 

“All persons may be joined as defendants against 
whom any right to relief in respect of or arising out 
of the same actor transaction or series of acts or 
transactions is alleged to exist, whether jointly, 
severally or in the alternative, where if separate 
suits were brought against such persons, any 
common question of law or fact would arise. 


It may be that as held in Umabai v. 
Bhau Balwant (1) the adjective ‘same’ 
applies also to the words ‘series of acts or 
transactions.’ The several alienations made 
by the father in favour of the several 
defendants constitute ‘series of acts or 
transactions’. They were the same series 
of acts and transactions because, as 
alleged by the plaintiffs, they were all 
vitiated by one circumstance, namely, that 
they were incurred for immoral purposes. 
It is this common feature which character- 
ised all the debts borrowed by the father 
which put them in the same category. In 
tbis sense the successive borrowings can be 
regarded as forming one series of acts or 
transactions. Now, if they are so, it is 
immaterial whether the defendants against 
whom plaintiffs allege any right to relief 
are jointly, severally or in the alternative 
concerned. As held by the English Courts 
as well as by the Calcutta High Ocart, 
r. 3 not only contemplates joinder of 
the defendants but also the ciuses of 
action. It ig the act or transac- 
tion or the series of acts or transac- 
tions which give rise to a cause of action; 
and although all the defendants may not 
be jointly interested in one and the same 
cause of action, the fact that they are 
interested severally, in the several acts or 
transactions constituting the series would 
bring them within the ambit of r. 3 of O. I, 
Civil Procedure Code. The lower Court 
seems to have been much concerned with 
some of the defendants sitting idle 
while the issue as affecting another 
defendant was being tried. That fear 
seems to have been imespired by the 
thought that all defendants must be 
jointly interested in the relief that the 
plaintiffs claim against all, but r. 5 of O. I 
makes it clear that it shall not be neces- 
sary that every defendant shall be interested 
as to all the relief claimed in any suit 
against him. This-Rule, as Mulla points 
out, is to be read with r. 3, O. I, Civil 
Procedure Céde. It provides that where a 
suit is brought against several defendants, 
the fact that every defendant is nct intes- 
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ested in all the reliefs claimed in the 
guit does not imply misjoinder of defend- 
ants. RES ae 

The present case is in principle cf the 
same type as the one reported in Ramendra 
Nath Roy v. Brajendra Nath Das (2) and 
the observations made by Woodroffe, J. 
at p. 124* are fully applicable to it. The 
learned Judge observed : 

“Tt jg contended that it is not, it being argued 
that are different setsof transactions and no common 
question of law or fact. The foundation of the case, 
on which the rest of it depends, is the alleged 
fraud of B.N. Dass, If such fraud is proved, the 
question is, didthe defendants who all claim under 
B.N. Dass obtain any title? Ifthe plaintiff fails to 
prove fraud on the part of B. N. Dass, the case 
fails against all the defendants. If he proves fraud, 
it may be that the defendants may have a different 
answer by way of defence, but that does not make 
the case any the less one of a common question of 
law and fact, The same act or transaction which 
concerns all parties is the alleged fraud of B. N. 
Daes, and this involvesa common question of law or 


fact.” 
‘In the present case the common question 


of fact which concerns all the defendants 
is whether the plaintiffs’ father was given 
to immoral habits. lf that fact is proved, 
the several defendants may have different 
answers by way of defence, but that does 
not make the case any the less one of a 
common question of law or fact. I may 
refer to the observations made in Puyne 
v. British Time Recorder Co., Ltd. -(10), 
namely : told 

“Broadly speaking, where claims by or against 
different parties involve or may involve a common 
question of law or fact bearing sufficient importance 
in proportion tothe rest of the action to render it 
desirable that the whole of the matters should be 
disposed of at the same time, the Oourt will 
allow the joinder of plaintiffs or defendants, subject 
to its discretion as to how the action should be 


tried ” 
The vicious character of the father is the 


fssue of capital impcrtance in the Cuse, and 
in that issue, every one of the defendanta 
is. vitally interested. That constitutes 
the dominant feature of the case, and the 
issue relating to each of the defendants as 
to whether the money borrowed from each 
was used for immoral purp<ses is cf a 
subsidiary nature, It is, therefore, eminently 
desirable that the cardinal issue should be 
disposed of once and for fall. 

In order to avoid any apprehended 
embarrassment, it is open to the lower 
Court to order separate trials of the differ. 
ent issues affecting particular defendants 
on ihe lines of O. lI, r. 6. If necessary, tue 
suit may be subeclassed as A, BY O, D and 
(10) (1921) 2 K B1; LIK Ba4i5,19aL T 
19; 37 T L R 295. 
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soonin respect of each of the defendants 
who has a distinct and separate defence. 
The caseis sent back to the lower Court 


for further trial. Costs will abide the 
result. Pleader'’s fee Rs. 25. 
8. f Case remanded, 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Appeal No 34 of 1938 
May 20, 1938 
Davis, J.C AND Menna, J. 
DHARAMDAS HIRANAND—-APPELLANT 
V27TSUS ' 

EMPEROR—Opposrtr PARTY 

Crimina! Procedure Code (Act V of 1898), ss. 195, (1) . 
(b)— Court or Officer concerned makes direct complaint 
—Offence under s 211, Penal Code (Act XLV of 1830) 
not committed in Sub-Divisional Magistrate's Court— - 
His giving of “B” summary, whether proceeding in his 
Court—Complaint by him, necessity of—Giving of 
first information of cognizable offence to Police, 
whether institution of criminal proceedings within 
meaning of Part II of s. 211, Penal Code—Second 
part of section to be read with first part — Words 
“be instituted” in second part denote passive mood, 

The old system of sanctions is now abolished. The 
Court or officer concerned does not sanction a prose- 
cution, The Court or officer concerned makes the - 
complaint direct under s. 195(1) (a) (b), Criminal Prc- 
cedure Code. Where, therefore, a complaint is made 
by the Sub-Inspector concerned with necessary ad- 
ministrative sanction, no judicial sanction is neces- 
sary. f 
Section 195 (1) (b), Criminal Procedure Code, dres 
not relate to offences under s 211, Penal Code, gener- 
ally. It relates to offences ander s. 211, when such 
offence is alleged to have been committed in or in 
relation to any proceedings in any Court. [p. 220, 
col 2. 

Where an offence unders, 211, Penal Oode, is not 
committedin the Court of a Sub-Divisional Magis- 
trate, his mere giving of “I3" summary as an ad- 
ministrative officer isnot a proceediog in his Court 
and the offence cannot be said to have been com- 
mitted in his Court. A complaint by him is not, there- 
fore, necessary. 

There is no distinction between the first and second 
paris of s. 211, Penal Code, between proceedings 
before the Police and proceedings before the Magis- 
trate. The second part of s, 211 must be read with 
the first part and the second part, refers to “such 
criminal proceedings”, Obviously these criminal pro- 
ceedings are the criminal proceedings referredto in 
the first part. Thecriminal proceedings are just as 
much instituted within the meaning of the section 
when first information of a cognizable offence is given 
to the Police under a. 151, Oriminal Procedure Oode, 
as when a complaint is made direct to a Magistrate 
under s. 200. Karim v. Queen-Empress (2), Queen- 
Empress v. Nunjunda Rau (3) and Emperor v. Johri 
(4, reliedon Sultan Ahmad v. Emperor (1), dissented 

‘rom. 8 

The words “be instituted" in second part of s. 211, & 
Penal Code, do not denote the past tense as is some- 
nme contended. The words denote the Passive 
m i 
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Mr. H. T. Raymond, for the Appellant. 

Mr. ` Partabrai D. Punwani, Advocate- 
General, for the Crown. 

Davis, J. C.—The accused in this case, 
one Dharamdas, has been convicted by the 
Sessions Judge of Larkana of an offence 
under s. 211 (2), Penal Oode, and sentenced 
to two years’ rigorous imprisonment and a 
fine of Rs. 300. The cass for the prosecu: 
tion is that on January 15, 1936, the 
accused made a complaint to the head con- 
stable in charge at Sewan Police Station 
against one Muradali Shah of Wabur and 
six others, alleging that Muradali Shah had 
shot at him with his gun, had incited his 
men to beat and rob him and they had 
robbed him of his coat and Rs. 20 and 
kicked and beaten him. He named one 
Ragbumal, who was with him, as his wit- 
ness. The head constable took a copy of 
his first report to the Sub-Inspector who 
was camped at Bubak, who, that same 
night, went to Wahur, the scene of the 
offence, and the next morning made enquiry. 
The accused, then the complainant, pointed 
out the wall behind which he had taken 
refuge from the shot and the Sub-Inspector 
could find no trace of shot; the accused 
refused to go to a doctor to be examined 
and said he had no injury; the house and 
otak of the zamindar were searched and a 
black coat claimed by the accused as his 
and alleged to have been taken when he 
was robbed, was attached. This coat the 
zamindar claimed as his own, and it was 
identified by the tailor and the washerman 
as the zamindar's coat, and the son of the 
accused, who was said to have bought it 
for his father, failed to identify it. The 
Sub-Inspector could not find the accused's 
witness Raghumal, and after having exa- 
mined oiher witnesses and having come to 
the conclusion that the case was false, the 
Sub-Inspector reported the case to the 
Sub-Divisional Magistrate for “B” summary’ 
which was given, and on having received 
the administrative sanction of the Deputy 
Superintendent, the Sub-Inspector filed a 
complaint against the accused for the offence 
under s. 211, Indian Penal Code, of which 
the accused has been convicted. (After dis- 
cussing the evidence the learned Judge arriv- 
ed at the conclusion that the accused had 
knowingly made a false complaint against 
the zamindar Muradali Shah. The judgment 
then proceeded). It is argued, however, that 
the conviction must be set aside on the 
grounds of law. Firat, it was argued that 
the necessary sanction for filing the com- 


plaint- "was not obtained and that absence 
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of such sanction is not cured under s. 537, 
Criminal Procedure Code, becuse cl. (b) 
relating to sanction has now been omitted 
from s. 537. Apparently the learned Advo- 
cate was not aware that cl. (b) of s. 537, 
Oriminal Procedure Code relating to sanc- 
tions is now omitted from the section be- 
cause it is no lenger necessary. Tue old 
system of sanctions is now abolished. The 
Court or officer concerned does nat sanction 
a prosccuiioa. The Court or officer concerned 
makes the complaint direct: see s. 195 (1) 
(a) and (b), Criminal Procedure Code. Tae 
complaint, in this case, is made by the Sab- 
Inspector concerned, with necessary ad- 
ministrative sanction. No judicial sanction 
is now necessary. 

It was then urged’ that the offence could 
not fall under s. 211 (2, Penal Code, 
because the making of a false complaint to 
the Police is not the institution of criminal 
proceedings within the meaning of that 
section and reliance was placed upon a 
Full Bench ruling of the Nagpur High 
Court, Sultan Ahmad v, Emperor (1). With 
all due respec: to the learned Judges who 
decided that case, we can see no such 
distinction as they have drawn between 
the first and second paris of s. 211, Indian 
Penal Code, between proceedings before 
the Police and proceedings before the Magis- 
trate. The learned Judges have not re- 
ferred to clə. (1) and (m) of s. 4 (1) 
Criminal Procedure Code. Under ci. (1) the 
term “investigation” by a Police O:feer 
includes all proceedings under the Ovde for 
the collection of evidence by a Police Officer 
or an authorized person other tuan a 
Magistrate, and is distinguished from a 


. judicial proceeding whica includes any pro» 


ceedings in the course of which evidence 
may be legally taken on oath. If therefore» 
the Legislature had wisned to diferentiate 
between proceedings by a Police O.ficer and 
proceedings by a Magistrate, as the learned 
Judges of the Nagpur High Court believed, 
then, with all respect, it appeara to us the 
Legislature would have used the term 
“judicial proceedings” as contrasted with 
“criminal proceedings,” the term used in 
s. 211, Indian Penal Code. 

Our opinion is that the second part of 
s. 211, Indian Penal Code, differs from the 
first, sq far »s the institution of criminal 
proceedings is concerned, inasmuch as it 
provides a mcre serious punishment for 
criminal prpceedings on falss charges wien 

(IJA IR 1931 Nag. 134; 133 Ind. Oas. 3989 (1931) 
Or. Cas. 721; 32 Or. L-J 1009; 27 NL R 275; Ind. 


Rul. (193) Nag. 136 (P O). é 
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such proceedings relate to the more serious 
offences. It is true the first part ofs. 211, 
Indian Penal Code, refers both to criminal 
proceedings and false charges, while the 
second part of s. 211, Indian Penal Code, 
does not seem so to differentiate, but 
appears to combine both in language so 
concise as to be defective. But it is clear 
that the second part of s. 211, Indian Penal 
Code, must be read with the first part of 
s. 211, Indian Penal Code, and the second 
part of s. 211, Indian Penal Code, refers 
to “such criminal proceedings;” obviously 
these criminal proceedings are the criminal 
proceedings referred to in the first part. It 
mag be that the seccnd part of s. 211, 
Indian Penal Code, will not apply in certain 
cases when the first part will apply, for the 
firat part of s. 211, Indian Penal Code, 
relates specifically to a “false charge” 
while in the second part of s. 211, Indian 
Penal Oode, the “false charge” appears 
involved in the criminal proceeding, but 
with that aspect of the case we are not 
now concerned. In our opinion, criminal 
proceedings are just as much instituted 
within the meaning of the section when 
first information of a cognizable offence is 
given tothe Police under s. 154, Oriminal 
Procedure Code, as when a complaint is 
made direct toa Magistrate under s. 200. 
Section 199, Criminal Procedure Code, applies 
equally to both cases. The view that the 
second part of s. 211, Penal Code, applies 
in appropriate cases to investigations by 
the Police aud are not limited to proceedings 
before a Magistrate is the view of the 
Oalcutta and Madras High Courts: Karim 
Vv. Queen-f:mpress (2) and Queen Empress 
v. Nunjunda Rau (3), Reference may also 
be made to an interesting judgment of the 
Allahabad High Court reported in Emperor 
Y. Johri (4) in which a previous ruling 
of that Court that s. 211, Penal Code, 
cannot apply to a Police investigation is 
dissented from. We think that it is clear 
the first information given by the accused 
to the Sub-Inspector of the offences of 
attempted murder, dacoity, etc., committed 
by the zamindar and his raj men amounted 
to the institution of criminal proceedings 
within the meaning of the second part of 
8. 211, Indian Penal Code. The words 
“be ifstituted” in that part of the section 
do not appsar to us to denote the past 


(2) 17 0574. 

(3) 20,M 79; 1 Weir 188: 7 M L 1 16 
Peart T Hi: ye Ind. Cas, 277; AI R 1931 
All. 269: , ) Or. Qas 429; 33 Or, LJ 258; Ind. Rul. 
(0932) All. 165, . i 
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tense as is sometimes contended. - The 
words denote the passive mood. 

One last and further point is raised, how- 
ever, in a very prolonged defence, and that 
is, that as no complaint was made bya 
Court, the complaint would not lie; but 
reference to s. 195 (1) (b) does not relate to 
offences under s. 211 generally. It relates 
to offences under s. 211, Indian Penal Code, 
when such offence is alleged to have been 
committed in or in relation to any pro- 
ceedings in any Court, and when the 
learned Advocate was asked to identify the 
Court or the Court’s proceedings in which 
this offence had been committed, he finally 
pointed tothe Court of the Sub Divisional 
Magistrate who gave the “B" summary, 
But this “B” summary was given by a Sub- 
Divisional Magistrate as an administrative 
officer and not ag a Court at all. The 
giving of a “B” summary cannot be held 
to have been a proceeding in his Court. 
The offence under s 211; Indian Penal 
Code, was not committed in his Court. 
The accused never came before the Court. 
Nor was the offence committed in relation 
to the Court or in relation to any proceed- 
ing in his Court, wide as those words are. 
We think, therefore, there is no merit in 
this appeal either on lawor on facts. We 
think this case was a false case deliberately 
persisted in till the end, anda deterrent 
punishment is called for. We see, therefore, 
no reason to interfere with the sentence of 
two years’ rigorous imprisoument passed by 
the Sessions Court. The appeal is dismiss- 
ed accordingly. 


8. Appeal dismissed. 


MADRAS HIGH COURT 
Full Bench 
Civil Appsal No. 251 of 1933 
April 11, 1938 
Leaca, C. J. Maptavan NAIR AND 
VaRADAO JARIAR, JJ. 
PATELKHANA VENKATARAMASAMI 
AND 4NOTABR—A PPELLANTS 
versus 
IMPERIAL BANK or INDIA, RAJAH- 
MUNDRY AND oTasrs—RgsPponDENTS 

Hindu Law—Debts — Antecedent — Mortgage 
Money advanced to father in pursuance of agree- 
ment to create mortgage when required by lender— 
Advance constitutes antecedent debt—Mortgage when 
executed is binding on shares of sons. 

If the agreement is merely to execute a mort- 
gage, ifand when called upon, and the money is 
lent on this understanding the fact that sub- 
sequently amortgage is called for and Sxecuted 
will notmake the debt and the mortgage part of 


1638 
the same transaction but the debt will constitute an 
antecedent debt within the meaning of Hindu Law. 
The agreement must be a genuine agreement and 
not a device for evading the law. Arumugha 
Chetty v. Muthu Koundan (2), Brij Narain v. Mangla 
Prasad (3) end Sahu Ram Chandra v. Bhup Singh 
(5), relied on, Rajayya v, Satyenarayanamurthi U), 
explained, 

Money, therefore, advanced to the father, in 8 
joint Hindu family in pursuance of an agreement 
to create a mortgage as and when required by the 
lender will constitute an antecedent debt so as to 
make the mortgage (when it comes to be executed) 
binding even on the shares of the sons of the borro- 
wer, 

O. A. against a decree of the Sub Judge, 
Rajahmundry, in O. 8. No. 18 of 1932. 

Order of Reference to a Full Bench 

Varadacharlar, J.—Tnis appeal arises 
out of a suit to enforce specitic performance 
of an agreement entered into by defendants 
Nos, 1 and 2 to execute a mortgage in 
favour of the plaintiff Bank, to secure re- 
payment of money advanced to them in 
pursuance of that agreement. Moneys were 
advanced on more than one occasion and 
some time in December, 1930, the plaintifs 
say that they asked for the execution of the 
security in pursuance of the agreement. 
The Bank has obtained a simple money 
decree against defendants Nos. 1 to 4 for 
the amount due. Defendants Nos. 1 and 2 
are father and son and defendants Nos, 3 
and 4 are the minor sons of defendant No. 2, 
All the four defendants are members of an 
undivided family. Defendant No. 5 is the 
Official Receiver in the insolvency of de- 
fendants Nos. 1 and 2. Defendants Nos. 1 
and 2 seem to have carried on a joint busi- 
ness and they purported to borrow money 
from the plaintiff Bank in connection with 
that business, but the question has not been 
raised or decided whether that was an 
“ancestral” business in respect of which 
defendants Nos. 1 and 2 can create a mort- 
gage so as to bind the shares of defendants 
‘Nos.3 and 4 in the family property. De- 
fendants Nos. 3 and 4 contend that accord- 
ing to the test laid down in the Privy 
Council decisions, the suit debts are not 
“antecedent debts” in relation to the mort- 
gage because they were lent on the strength 
of the agreement to create a mortgage and 
that therefcre any „mortgage executed by 
defendants Nos. 1 and Z on foot of such 
agreement cannot bind their shares in the 
family property. 

lf these detendants had not been im- 
pleaded in this suit, specific performance 
might have been decreed in the usual course 
as against the parties to the agieement, 
leaving the questien of the binding character 

‘tf the mortgage to be agitated in appropri- 
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ate proceedings. But as they have been 
impleaded in this suit and the question 
has been raised and dealt with in the 
Oourt below, we do not think it proper to 
ignore that contention. The learned Sub- 
ordinate Judge was of opinion that the 
morigage now to be executed by defendants 
Nos. Land 2 must be deemed to be one in 
respect of an antecedent debt, because the 
debis have already been advanced, The 
appellants’ learned Counsel relies on the 
decision of a Division Bench of this Oourt in 
Rajayya v. Satyanarayanamurthi, (1) in 
support of his contention that where money 
has been advanced on the strength of an 
agreement to create a security on the family 
property, the fact that the mortgage comes 
to be executed only after the advance has 
been made will not make the mortgage 
valid as one created to secure re-payment 
of an antecedent debt. This is a direct 
authority on the point; but we have felt 
sume difficulty in reconciling it with the 
principle of the Full Bench decision in 
Arumugha Chetiy v. Muthu Kounden (2), 
which was approved by the Judicial Qom- 
mittee in Brij Narain v. Mangla Prasad \3). 
If money which had been advanced ona 
mortgage of joint family properiy can be 
regarded as an antecedent debt validating 
a later morigage securiug re-payment of the 
same sum, ıt is not easy to see why money 
which has been advanced on the strength of 
an agreement to execute a morigage should 
be regarded as standing on a dillerent foot- 


-ing. ‘Lhe principle of the decision in Aru- 


mugha Chetty v. Muthu Kounden (2), has 
also been applied by the Privy Council in 
Lal Bahadur v. Ambika Prasad (4), But 
for the judgment in Rajayya v. Satya- 
narayanamurthi (1), we should have been 
prepared to concur in the decision of the 
lower Court. In view, however, of that deci- 
sion we refer to the decision of a Full Bench 
the question, “whether money advanced to 
the father, in a joint Hindu family in pur- 
suance of an agreement to create a mortgage 
as and when required by the leuder will 


(1) (1934) M W612. 

(2) 42 M 711; 52 Ind, Cas. 525; A IR 1919 Mad. 
tite L J 166; 9 L W 565; (1919) M W N 469; 26 
M 96. . 

(3) 46 A 95; 77 Ind. Cas. 689; A I R 1924P O 
50; 5L LA 129; 21 A L J 931; 46 ML JU, 5E 
LT 1° vs OWN 253; (1923) M W N68; 9L W 
72; 2 Pat, L R41; 100 &A LR 82; 3 MLT 
457; 26 Bom. LR 500; 1 OL J 107; 1O W N48 


(PO). 

(4) 47 A 1%; 92 Ind. Cas, 471: A IR 1925P0 
261; 28 O C 311; 52 LA 443; 2 O WN 923; 925) 
M W ON bbe; laO L J say; 23 D W 220; 30 O 
ih e 


N 701 (P e 


999 
cecnstitute an antecedent debt so as to make 
the mortgage (when it comes to be executed) 
binding even on the shares of the sons of 
the borrower.” 

Mr. M. S. Ramachandra Rao, for the 
Appellants, 

Mr. 0. T. G. Nambiar, for the Respon- 
dents, 

“(This appeal came on for hearing before 
Sir A.H, L Leach, C. J., Madhavan Nair 
and Varadachariar, JJ., in pursuance of the 
aforesaid Order of Reference to a Full 
Bench and the Court expressed the fol- 


A OPINION 


Leach, C. J.—The suit which has given 
rige to this reference was inetituted in the 
Court of the Subordinate Judge of Rajah- 
mundry by the Imperial Bank of India, 
respondent No.1. The Bank sued to en- 
force specific performance of an agreement 
entered into by respondents Nos. 2 and 3 
with the Bank to secure re-payment of 
moneys advanced to them. Respondent 
No. 2 is the father of respondent No. 3. 
They and the appellants, who are the minor 
sons of respondent No. 3, constitute an 
undivided family. In 1923 respondents 
Nos, 2 and 3 started a business, and for 
this purpose opened an account with the 
Bank. On August lt, 1923, in pursuance 
of an arrangement with the Bank, which 
was willing to finance them, they executed 
a document in the following terms : 

“Jn consideration of the Imperial Bank of India 
advancing us sums of money from time to time, we 
hereby undertake not to alienate or in any way trans- 
fer or mortgage any of our immovable property as 
per schedule attached and which at present is not 
mortgaged to anyone. We hereby agree when called 
upon to do 60 to execute legal mortgage of these 
roperties, with or without possession or conveyance 
othe said Bank asthe Bank may require, so long 
as we are indebted tothe Bank. This agreement to 
be so in force till cancelled by us by a registered 


letter.” À 
ý From time to time the Bank lent money 


to respondents Nos. 2 and 3 without calling 
upon them toexecute any mortgage in its 
favour. By 1931, respondents Nos. 2 and 3 


had become heavily indebted to the Bank | 


and in that year the Bank obtained two 
decrees against them in respect of advances. 
The first decree was for a total sum of 
Rs. 25,482-11-0, made up of Rs, 5,0,0-1-0 
due on a promissory note, dated December 19, 
1930, and Rs. 20,412-10-0 due on three 
Rundis dated respectively March 30, 1930, 
November 5, 1930, and November 29, 1930. 
< The second decree was for Rs. 5,099-3-0, 
“due on a hundi dated October 30, 1930. 
Jh December 1930 the Bank demanded that 
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respondents Nos. 2 and 3 should execute 
a mortgage to secure their indebtedness, 
but this demand was not complied with, and 
on April 5, 1932, the Bank sued for specific 
performance of the agreement which [ have 
just quoted. The suit was decreed and the 
sons of respondent No. .3 were held to 
be liable to the extent of their in» 
terests in the family properties. They 
have appealed, and contend that there can 
be no decree for specific performance go 
far as they are concerned, because the mort- 
gage which the Court ordered to execute 
was not in law a mortgage for an antecedent 
debt. As this question is of importance 
and as the decisicn in Rajayya v. Satya- 
narayanamurthi (|), would appear to he 
in conflict with certain decisions of the 
Privy Council, the following question has 
been referred to us : N 

“Whether money advanced to the father, in 2 joint 
Hindu family in pursuance of an agreement to create 
a mortgage asand when required by the lender, will 
constitute an antecedent debt so as to make the mort- 
gage (when it comes to be executed) binding even 
on the shares of the sons of the borrower ? " ios 

In delivering the judgment of the Privy 
Council in Sahu Ram Chandra v. Bhup 
Singh (5), Lord Shaw said that the issue of 
the father could ‘only be bound where the 
sale or charge has been made in order to 
discharge an obligation not only antece- 
dently incurred, but incurred wholly apart 
from the ownership of the joint estate or the 
security afforded or supposed to be avail- 
able by the joint estate. The judgment 
concluded with the following statement : 

“In truth in order to validate such a transaction 
of mortgage, there must, to give true effect to tha 
doctrine of antecedency in time, be also real dissocia- 
tion in fact. The Courts in India, wherever such 
antecedency is found to be unreal and is merely a 
cover for what is essentially a breach of trust, will 
not be slow to deny effest to a mortgage so brought 
into existence,” e adh 

This judgment was considered by a Full 
Bench of five Judges of this Court in 
Arumugha Chetty v. Muthu Kounden (2) and 
there Wallis, O. J., expressed the opinion 
that their Lordships only meant : KAÉ 

“that if the so-called antecedent debt was incurred 
so shortly before the execution of the mortgage, 
say two hours or two days, as to establish that it 
was incurred on the credit or security available by 
the joint family immovable assets, such a debt is not 
an antecedent debt and therefore the mortgage which 
is executed for such a so-called antecedent debt will 
not affect the sons’ shares.” f oe, 

Viewing the decision of the Privy Council 


(5) 39 A 437; 39 Ind. Cas. 280; AIR foi7P O 
61; 44 I A 126; 21 O WN 698; 1 PLW 587; 15 
A L J 437; 19 Bom. L #498 26 O L J lp33 ML 
z 14; (1917). M W N 439; 22 M LT 22;6 L W 213 
Pup. | 
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in this light, the Court held that if a Hinu 
“father borrows money on the security of 
‘the family estate and later gives another 
_Mortgage, the first debt constitutes an 
antecedent deht, notwithstanding that it 
was secured on the family estate. In Brij 
Narain v. Mangla Prasad (3), the Judicial 
Committee expressed their entire agreement 
with the views of. Wallis, CO. J., in Arumugha 
Chetty v, Muthu Kounden (2), and in order 
‘to prevent misconception in future on this 
and connected questions, stated the following 
` propositions of law: 
- “1, The managing co-parcener of a joint undivided 
estate cannot alienate or burden the estate qua 
manager except for purposes of necessity; but 2. If 
be isthe father and the reversioners are the sons, 
he may, by incurring debt, so long as it is not for an 
“immoral.purpose, lay the estste open to be taken in 
execution proceedings upon a decree for payment of 
that debt; 3. If he purports to burden the estate by 
mortgage, then unless that mortgage is to discharge 
an antecedent debt, it would not bind the estate. 
4. Antecedent debt means antecedent in fact as well 
as in time, that is to say, that the debt must be truly 
independent and not part of the transaction im- 
peached. 5. There is no rule that this result is 
affected by the question whether the father who 
a ia the debt or burdens the estate, is alive or 
ead, 

The fcurth proposition. would appear to 
be an embodiment of the concluding portion 
of Lord Shaw's judgment, where he 
expressed the opinion that the transaction 
must be one which cannot be regarded as a 
cloak for a breach of trust. Ifthe debt and 
the mortgage are not part of the same trans- 
action, but are independent of one another, 
the mortgage will be binding on the issue of 
the mortgagor. In Rajayya y.Satyanarayana- 
muriha), Krishnan Pandalai, d. sitting with 
Curgenven, J. observed that if a man 
advanced aloan to a father in a joint 
‘Hindu family and agreed with him to 
‘take a mortgage for the loan and subse- 
quently in pursuance of that agreement 
does take the mortgage, cannot be said to 
be fora debt antecedent to the original 
loan. This statement of the law is very 
wide and may give rise to misconception. 
The mortgage may be independent of the 
debt despite the fact that the agreement 
between the parties contemplated the 
furnishing ot security if called for. 
Ifthe money is lent onthe express con- 
diticn thata mortgage will be executed 
later anda mortgage follows, the debt 
cannot be said to be -independent of the 
mortgage, but if- the arrangement is 
merely that the debtor shall give security, 
if and when required, the position is very 
different. It may never be required and 
probably will not be called for if the 
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creditor remains satisfied with the debtor's 
personal liability. Ifitis required because 
the creditor at a later date has his 
suspicions of the debtor's stability or for 
some other reascn it cannot be said 
that the advancing of the money and the 
subsequent mortgage are part and parcel 
of the same transucuion. 

Now, what is the position in the present 
case? The Benk did advance moneys to 
respondents Nos. 2 and3 and continued 
to lend money entirely without any securiy, 
For several years the Bank was satisfied 
with the undertaking given by respondents 
Nos. 24nd 3 not to alienate their pro- 
perties. Itis true that respondents Nos. 2 
and 3 had undertaken to provide security 
when called upon to do .so, but this 
dces not alter the fact that moneys were 
advanced without security. When secu- 
rity was called for, there was a debt 
really in existence. ln our opinion it 
caunot be said that there was here 
a breach of trust cn the part of respondents 
Ncs. 2 and 3 or that the Bank was a party 
to a colourable transaction. In other words 
it cannot be said that the debt was any part 
of the mortgage, or to use the words of Lord 
Dunedin in Brij Narain v. Mangla Prasad 
(3), ‘part of the transaction impeached." 
In this countiy an agreement to mortgage 
creates nocharge, and this is of importance 
in this connection. For the reasons stated, 
we would answer the reference in this 
sense. If the agreeement is merely to 
execule a mortgage, if and when called 
upon andthe money is lent on this 
understanding, the fact tuat subsequently 
amorigage is called for and executed 
will not make the debt and the mortgage 
partof the same transaction within the 
meaning in Arumugha Chetiy,v. Muthu Koun» 
dan (2), but the debt will constitute an 
antecedent debt within the meaning of 
Hindu Law. The agreement must be a 
genuine agreement and not a device 
for evading the law. 

Madhavan Nair, J.—I agree. 

Varadachariar, J—I agree. There 
is areal distinction between cases in which 
the lender and the borrower contemplate 
the giving of security only as a future 
possibility and cases in which from the 
outset «the parties contemplate only a 
mortgage loan. In the former case, the 
lender is , prepared to start with only the 
personal limbility of the borrower and con- 
ceivably may never call for the execution 
of a mortgage at all. Security is, in 
such cases, ordinarily called for onig 


994 ; 
when in coutisé of time it is found that the 
berrower has not been repaying his dues 
with the prcmptnees with which ke was 
expected to repay or is getting into 
financial difficulties, When, for such 
reasons, the creditor calls for the execution 
of a mortgage, there will be in existence 
an indebtedness which has for sume time 
been cutstanding merely on the personal 
liability of the borrower. This debt can 
at that very moment be recovered from 
the whole of the joint family property 
of the debtor—including the shares of his 
sons—and it is to avert proceedings to 
that end that the debtor will be called 
upon to give a security. It does not 
seem reasonable in such a case to speak 
of the antecedency of the debt as illusory, 
nor can it be said that there was no 
‘bona fide debt’ or that it was ‘colourably 
incurred for the purpose of forming a 
basis’ fcr the mortgage (per Stanley, O. J. 
in Chandra Deo Singh v. Mata Prasad (6) 


‘at p. 190*), 


. insisted on, in view of the 


If as observed by Lord Shaw in Sahu 
Ram Chandra v. Bhup Singh (5) a further 
condition should be insisted on before 
binding the son's share by the father’s 


mortgage, namely that atthe time of 
advancing money the lender should not 
have had in view the ‘credit obtainable 


from immovable assets belcngingto the 
joint family’ the position might be differ- 
ent butthis condition can no longer be 
Full Bench 
decision in Arumugha Chetty v. Muthu 
Koundan (2) and of the decision of .the 
Judicial Committee in Brij Narain v. 
Mangla Prasad (3). It is true that in 
Brij Narain v. Mangla Singh (3) at p. 1047 
their Lcrdships speak (in proposition No. 4) 
of the debt being ‘not part of the transac- 
tion impeached ths transaction referred 
to in this passageis the mortgage itself, 
The proposition has evidently been so 
worded with a view to give effect tothe 
observations of Lord Shaw at theend of 
the judgment in Sahu Ram Chandra v. 
Bhuj Singh (5) at p. 440f, when referring 


to a father atihe end of his personal 
resources, Lis Lordship instanced the 
case of a money lender advancing 


money to him ‘relying upon an under- 

standing, express or implied’, to give 

security. ari 
Apart from attempts to evade the law 


16) 31 A 17f; 1 Ind, Oas, 479; 6 A I'd 263. 
““*Page of 31 A.—L[lad). 

{Paige of 46 A. —[ Ed]. 

fPage of 39A.—[#d). 
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it may, even in cases where - only a mort- 
gage loan was contemplated, happen that 
there is some interval of time—long or 
short—between the advance of the money 
and the execution of the mortgage bond; 
e.g. because the requisite stamp papers 
are not immediately available or details as 
to survey numbers, etc, relating to the 
property to be mortgaged have to be 
obtained or one of the persous who has 
to join in executing the mortgage is not 
available or the mortgagee is able to 
find only a portion of the money required 
and the execution of the document is 
postponed till ha igs able to find the 
balance. Inthese cases, it may well be 
said that notwithstanding the interval, 
the loan and the mortgage are part of 
one and the same transacticn. Rajayya 
v. Satyanarayanamarthi (1) will, on its 
facts, be found to fall in this group; be- 
cause in that case, the original arrange: 
ment itself was for a mortgage loan of 
Rs. 5,000 but the lender was able to find 
only Rs. 3,000 immediately. The execution 
of the mortgage deed was postponed pend» 
ing the advance of the balance of Rs. 2,600 
and inthe meanwhile the first advance of 
Rs. 3,000 was acknowledged by the 
execution of a promissory note. 


N.B. Reference answered. 5 
s » 

—— “a 
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First Civil Appeal No. 160 of 1937. 
December 7, 1937 
- Monro, J. 
RAM LAL—AppgLLANT 
versus i 
CHANAN DASS AND ANOTHER—- 
- RESPONDENTS i Ey 

Succession Act (XXXIX of 1925), 8s, 228, 276— 
§, 228, scope of — Production of original will, if 
dispensed with—Duty of Court in such cases—Will 
deposited in foreign Court—Application under s. 216 
with copy of will~Court, if can grant letters of ad- 
ministration or allow petition to be amended, 

The real abject of s. 228, Succession Act, is to dis- 
pense with the production of the original will owing 
to its having been deposited in some other Court: 
A Court of Probate acting under the English practice 
retains for ever original will of which probate has 
been granted byit. The section is merely an enabl- 
ing sectionand if the Oout in this country considers 
that there is a question to be decided relating to the 
validity of the will, the Oourtis bound to try that 
question before enabling the executor to act under 
the will, . 

Where under s. 276 an application for probate of a 
will is made, the copy of the will having been obtained 
true one being deposited in a foreign Vourt but it is 
found that the application should have been for Letters 
of Administration under s, 228, the Oourt ean grant 
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letters.of administration with a copy of the copy of 
the will annexed or .at least can allow the 
application to be amended. Behari Lal v. Ganga 
Dai (1), distinguished, 

F. O. A.from an order of the District 
i dg; Shahpur at Sargodha, dated June 29, 


Mr. M. C. Sud, for the Appellant. 
Mr. Inder Dev, for the Respondents. 


_ dudgment.—An application was brought 
in the Court of the District Judge, Shahpur at 
Sargodha, by Ram Lal for probate of the 
will of Guranditta Mal Sapra, his father, 
under s. 276, Succession Act, The prayer in 
the petition was that “the probate of the 
will (copy connexed) be granted to him". 
The testator died on June 8, 1935. These 
proceedings were instituted early in 1933 
and as yet there has been no final decision 
of the matter. The case has now come 
before me on appeal from the order of 
the District Judge, Shahpur at Sargodha, 
who decided that the applicant must apply 
for letters of administration under s. 22s, 
Succession Act, ifso advised. The ground 
of the learned J udge’s judgment was based 
on the barest technicality butin order to 
understand the position, it is necessary 
. first to set out some facts relating to the 
as 6. 
f The testator died at Nairobi on June 8, 
. 934, leaving property, it is alleged, both 
here andin india. He made a will written 
+x Urdu, which, on the face of it, was duly 
‘executed and when he died,-an application 
. for probate of this will was made in the 
: Supreme Court of Kenya, and probate of 
: the ‘will was duly granted on September 18, 
1934, to "Ram Lal Guranditta Mal of 
` Nairobi, the executor in the said will named”, 
The evidence of the will and probate offered 
‘is ‘the original probate of the will issued 
at Nairobi, the original will itself being 
‘returned in the Probate Registrary there. 
The grant contains first a copy of the 
Urdu will and then a translation into 
English and is beyond question a docu- 
ment regularly issued by a Uourt of com- 
' petent jurisdiction. Under the Succession 
Act, wWoether for probate or letiars of 
administration with the will annexed, the 
normal course is that the original 
will should be lodged with the application, 
but s. 228 empowers the Court, wren a will 
has been proved and deposited in a 
Oourt of competent jurisdiction situated 
beyond the limits of the Province, anda 
property .authenticated copy of the will is 
produced, to grantletters of administration 
with a copy of such copy annexed, It will 
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be observed that this section gives power 
to grant letters of administration, but the 
difference in such a case between probate 
and letters of administration is little 
more than technical. The learned District 


Judge had before him two issues: a 

“(a) Whether the Gourt at Nairobi had jurisdic- 
tion to grant probate for the property situate in 
British India; and (6) whether the objectors had 
notice, and if not, what is the legal effect of 
this ?” 


But in his judgment he points out that in 
addition to these two issues before him, the 
arguments raised certain other points. 


These being: 

“(c) If the Nairobi Oourt had no jurisdiction to 
grant probate for the property in British India, 
could it grant probate of the will on the ground that 
the deceased was domiciled there at the time of 
his death and some at least of the property was 
situated within the jurisdiction of that Court.” 

“(d) If so, what is the effect of the grant of that 
probate in the present case ?” 


As to (a) he points out that the applicant 
never contended that the Court at Nairobi 
had jurisdiction to grant probate for pro- 
perty situated in British India and that 
the real question was that put by him at (c). 
He held that it was within the jurisdiction 
of the Nairobi Oourt, as it obviously was, 
to grant probate ofa will dealing with 
property situated within its jurisdiction. 
On the final point at (d), as to the effect 
of the grant of probate on this case, he 
seemed to take the view that it was conclusive 
as between the parties and that whether 
notice was issued or not, the law of Kenya 
having been complied with, not only was 
the probate good in Nairobi but tnat all 
questions concerning the execution of the 
will and the like were finally determined, 
In my opinion, this is not the effect of s. 228, 
Succession Act. The real object of that 
section is to dispense with the production of 
the original will owing to its having been 
deposited in some other Oourt, Itis well- 
known that a Court of probate acting under 
the English practice retains for ever every 
original will of which probate has been 
granted by it. The section is merely an 
enabling section and if the Cours in this 
gountry considers that there is a question 
to be decided relating to the validity of 
the will, I think tnat the Vourt is bound 


to try that question before enabling 
the executor to act under the will in ‘this 
country. 


The respondent in this case through 
his Counsel *insists that he wishes to attack 
this will on the ground that it has not been 
duly executed and also on the ground that 
the testator was not 


«of sound mind when e 
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he executed it. He is entitled, in my Opinion 
to have this question iried before effect is 
given to the will in this country and 
though there is no indication on the record 
` that there is any good ground ‘for such 
allegations. It may be that the respondent 
could say that he has not yet had an 
opportunity of showing whether there was 
any substance in the argument before 
me, it was suggested that the form of the 
application in this case was fatal and that 
the learned District Judge was right in 
rejecting the application on a technical 
ground. I donot agree with this view and 
I would be prepared to hold, if necessary, 
“that as the application stands, the facts 
“being all set out clearly in the petition, 
letters of administration under s. 228 could 
- be granted to the petitioner: but in any 
event I am prepared to allow the amend- 
ment of the petition and I think it ought 
to be amended so as to alter the prayer 
to a prayer for letters of administration 
with a copy of the copy of the will contained 
“in the grant of probate issued by the Supreme 
Court at Nairobi on September 18, 1934, 
annexed. 

I may say that it was contended before me 
that there was no power to make such an 
amendment but the one case cited, Behari 
‘Lai v., Ganga Dai, 41 Ind. Cas, 279 (1), has no 
application to the circumstances of the 
present case. As I have said, the respondent 
must be allowed to substantiate his objec- 
tions to the will, if he can do so, and 
accordingly I set aside the order of the 
learned Judge dismissing the petition, and 
I direct the learned Judge, to frame issues 
for the trial of questions relating to the 
validity of the will in accordance with the 
provisions of the Succession Act and to 
-try the case on the merits and accordingly 
to give judgment 
refusing to grant le(ters of administration 
-with a copy of the copy of the will on the 
‘record annexed, as the facts before him may 
justify. The ccsts of the proceedings. up 
-to the present will be costs in the cause. 

D. Order accordingly. 


“ae 41 Ind. Oas. 279; A I R 1917 Pat. 209;1 P LW 
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SIND JUDICIAL COMMISSIONER'S 
i COURT ~~ j 
Oriminal Appeal No. 26 of 1938 
March 28, 1938 - 
Davis, J O. 
AYODHYA PRASAD SITAL PARSAD 
~—~A PrRLLANT 
versus 
EMPEROR—Opposits PARTI 


Penal Code (Act XLV of 1860), sa. 417, 415—Sending» 


bogus insured letter, whether cheating—Interpretation> 


of s.415—Mere deceipt or doing of something frau- 
dulentiy or dishonestly, if sufficient — Necessary 


ingredients of cheating--Act done or omitted to be» 


done must be causa causans of harm caused or likely 
to be caused. 


Whatever offence may be committed’ when a bogus» 


insured cover issent through the post, the offence of 
cheating the addressee within the provisions of 
s. 417, Penal Code, is not committed; Tula Ram v, 
Emperor 18), Raman Behari Roy v. Emperor (4) and 
Kunju v. Emperor (5), relied on. Baijnath Sahay 
v. Emperor (1), dissented from. [p, 227, col. 1.] : 
It is clear from the words of s. 415 that mere deceit 
of a person is not sufficient. The mere doing of some- 
thing fraudulently or dishonestly is not sufficient. 
The deceit of the fraudulent or dishonest person must 
induce the person deceived to deliver some property, 
or to consent that some property shall be retained, 
or intentionally induce the person deceived to do or 
omit to do something which he would not otherwise 
do or omit to do, and, the words “and which act 
or omission causes or is likely to cause damage or 
harmtothat person in body, mind, reputation or pro- 
perty,” are important. But when the section says 
“which act or omission causes or is likely to ca 
damage or harm to that person in body, mi 
reputation or property”, it clearly means—whi 
act or omission in itself causes or is likely | 
cause damage or harm to that person in bo 
mind, reputation or property and that if that dama 
or harm is dependent upon the future act of so: 
other person, then such damage or harm is too 
remote to be within the provisions of the 
section, which contemplates that the act done is 
in itself likely tocause damage or harm and which 
isnot dependent for damage or harm upon the 
entirely problematical action of some other person. 
To use a trite phrase, the act done or omitted to be 
done must be the causa causans of the harm caused or 
likely to be caused. Tula Ram v. Emperor (3), 
Raman Behari Roy v. Emperor (4) and Kunju v. 
Emperor (5), discussed and relied on. Baijnath Sahay 
v. Emperor (1), dissented from, [p. 227, cols. 1 & 2.] 
Cr. A. against conviction and . sentence 
passed by the Additional City Magistrate, 
Karachi, dated February 18, 1938. 
Mr. Dipchand Chandumal, for the Appel- 
lant. : 
Mr. Hatim B. Tyabji, Assistant Public 
Prosecutor, for the Crown. 
_ dudgment.~ In this case the accused, who 
is a Municipal peon, named Ayodhya Parsad 
has been convicted by the Additional City 
Magistrate of an attempt to cheat, an offence 
under s. 417 read with s.511, Indian Penal 
Code, and sentenced to six months’ rigorous 
imprisonment. The offence of which the 
accused has been convicted is saiti to lie in 







1938 


the fact that he sent to one Raghurajsing, 
Son of Shivnathsing, at Rangi, Tahsil Tarab 
` Gunj, District .Gonda, a registered and 
insured cover which was supposed to have 
contained Rs, 300 in currency notes, but 
which, when opened by the addressee, con- 
tained only worthless pieces of paper. 

“This case has been argued before me 
as a question of law because it appeared 
from the authorities with which both the 
learned Advocate for the appellant and 
the learned Assistant Public Prosecutor 
-had quite rightly fortified themselves, that 
the offence of attempting to cheat had not 
been committed, neither had the offence 
of cheating. Indeed, even if reliance be 
placed upon cases decided by the Patna 
High Oourt, which is the only Court which, 
it can be said, takes the view that a 
conviction such as this can be sustained, 
reference to the latest judgment of that Court 
in Baijnath Sahay v. Emperor (1), will 
show thatin the judgment of the Judges 
in that case the previous judgment of that 
Court in Sadho Lal v. Emperor (2), was 
wrong and had misled other Courts. But 
it appears to me, with all respect to the 
learned Judges of the Patna High Court 
who decided the case in Baijnath Sahay v. 
Emperor (1), that the view taken by the 
Allahabad High Court in Tula Ram v. 
Emperor (3), by the Calcutta High Court 
in Raman Behari Roy v. Emperor (4), and by 
the Madras High Oourt in Kunju v. Emperor 
28.Or, L. J. 70 (5), is the better view, and that 
whatever offence may be committed when 
a bogus insured cover is sent through the 
Post, the offence of cheating the addressee 
within the provisions of s. 417, Indian 
Penal Code, is not committed and I think 
that this is clear from the words of s. 415, 
Indian Penal Code, itself. It is clear from 
the words of s. 415, that mere deceit of a 
Person is not sufficient. The mere doing 
of something fraudulently or dishonestly 
is notsufficient. The deceit of the fraudu- 
lent or dishonest person must induce the 
person deceived to deliver some property, or to 
consent that some property shall be retained, 
or intentionally induce the person decieved 
to do or omit to do something which he 


(1) AIR 1933 Pat, 183; 145 Ind. Cas. 671; (1933) Or. 
rg 514; 34 Or. L J 1020; 14 P L T 48; 6R P 


(2)1 Pat. LJ 391; 34 Ind. Cas, 992; A I R 1917 Pat. 
699; 17 Or. L J 272. 

(3) AT R 1924 All. 205; 83 Ind. Cas. 993; 26 Or. L J 
209; 21 A L J 865, 

(4) A IR [924 Cal. 215; 73 Ind, Oas, 780; 24 Or. L J 
684; 500 849; 28 O W N 252. 

(5) 28 Om L J 70; 99Ind. Oas. 102; A IR 1927 Ma 
199; 51 M L'J 800; 24 L W 725, 
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would not otherwise door omit todo, and, 
these words are important,. “and which 
act or omission causes or is likely to cause 
damage or harm to that person in body, 
mind, reputation or property.” But when 
the section says “which act or omission 
causes or is likely to cause damage or 
harm to that person in body, mind, reputa- 
tion or property,” it appears to me, it 
clearly meaus—which act or omission in 
itself causes or is likely to cause damage 
or harm to that person in body, mind, 
reputation or property and that if that 
damage or harm is dependent upon the 
future act of some other person, then such 
damage or harm is too remote to be within 
the provisions of the section, which contem- 
plates that the act done is in itself likely 
to cause damage or harm and which is not 
dependent for damage or harm upon the 
entirely problematical action of some other 
person. To use a trite phrase, the act done 
or omitted to be done must be the causa 
causans of the harm caused or likely to be 
caused. This interpretation of the section 
is strongly supported and clearly put in 
the Oalcutta and Madras cases and also in 
the Allahabad case to which I shall refer. 


In the Oaleutta case, Raman Behari Roy 
v. Emperor (4), the accused handed over 
to the Postmaster of the Nilambazar Post 
Office an insured letter purporting to con- 
tain currency notes to the value of Rs. 800, 
addressed to one Nobin Chunder Chowdhury, 
Beliaghata Post Office, Calcutta, The letter 
was delivered by the latter post-office to 
the addressee's agent, on his signing the: 
receipt slip, and was made over by him. 
to the addressee who, on opening the same, 
found it to contain only a letter advising 
the despatch of the notes and pieces of 
waste paper. It appeared that the sum in d 
question was due by the petitioner to Nobin 
Chunder, The petitioner was put on trial 
under s. 417, Indian Penal Code, and was 
convicted and sentenced to imprisonment 
and fine. His appeal to the Sessions Judge. 
of Sylhet was dismissed and he then applied 
to the High Oourt. The learned Judge 
assuming that the facts alleged by the 
prosecution to be true, after having divided 
s. 415, Indian Penal Oode, into its separate 
parta or this case, having regard to the facts 
found, it is difficult for us to say that the person 
deceived has been induced to deliver any property 
to any other rson, or to consent that the said 
other person should retain any property, or that the 
person deceived has been induced to door omitsto do 


i hich he would not have done or omitted ' 
ie ee not so decejved, and which act OF | 
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omission has caused, or was likely to cause damage 
or harm to that person in body, mind, reputation 

' or property. All that the person deceived has 
been induced to dois that he has signed a recsipt 
acknowledging the delivery of af cover. He has not 
acknowledged by that the receipt of any sum of 
money alleged to be contained in thecover. That 
being so, we are unable to gay that the charge of 
cheating has been brought home to the accused 
in the circumstances which appear on the record 
before ug.” 

In the Madras case, Kunju v. Emperor, 
28 Or.L.J. 70 (5), a debtor purporting tosend 
an insured packet containing currency notes 

_in discharge of his debt actually sent waste 
aper and he was sued for his debt, and 
e brought forward and relied upon the 

‘postal acknowledgment in support of his 

plea that the debt had been discharged. 

The addressee had also been induced to 

acknowledge the receipt of the insured 
cover. The accused was in the first instance 
charged with attempting to cheat the 

Plaintiff by inducing him to sign the 

‘acknowledgment to the receipt, an offence 

under s. 417, Penal Code, and thereafter 
he was further charged with offences 
under as. 193 and 511, Penal Code, in that 
he had caused circumstances to exist as 
detailed in the charge under ss. 417 and 
511, Penal Code and made a document 
containing a false statement, intending 
that such circumstances and false entry 
may appear in a judicial proceeding and 
may cause an erroneous opinion regard- 

. ing the offence of cheating, an offence under 

ss. 193 and 511, Penal Code, The accused 
was convicted of the offence unders. 417 
read’ with œ. °511, Penal Code. The 
Magistrate in that case appears to have 
relied upon the Patna case, Sadho Lal v. 
Emperor (2), and to distinguish the case 
then before him from the case in Tula 
“Ram v. Emperor (3), on the ground that 
in the case before him the accused had 
actually endeavoured to use the postal 
receipt as prooi of the discharge of his 
debt. The learned Judge of the High Court, 
after referring with approval to the Calcutta 
case, Raman Behari Roy v. Emperor (4), 
and pointing out that in tke Patna case 
the Judges were of the cpinion that only 
an attempt to cheat was commilted, goes on 
to say: 

“The Judge would have been better advised to 
follow Kaman Behari Roy v. Emperor (4), for the 
point is quite plain. The act of signing a postal 
acknowledgment Ly itself is not likely to cause 
damage. To satisfy ike detinition of cheating, there 
must be immediate causaticn, and thehet itself must 
involve the probability. 1t isnot enough to say that the 
signed acknowledgment is likely tobe used so as 
to cause damage; the act of signing itself must be 

likely to cause damage. “Nor can there be said to 
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have been an attempt ag distinguished from a pre- 
parationas already shown in discussing the trial 
Court's judgment.” 

Andif we substitute for the word ‘pro- 
bability’ in that passage of the judgment, 
the word ‘likelihood’, it appears to me that, 
that case states as concisely and clearly as 
possible the case against the conviction-of 
this accused, the appellant in the case 
before me. In Tula Ram v. Emperor (3) to 
which reference has already been made, the 
accused sent certuin khilafat bonds, which 
were worthless, in an insured postal cover 
instead of Government currency notes, 
and the Court held that while there might 
be an offence of fabricating false evidence, 
it was no offence of cheating for the mere 
fact that a cover insured for a certain 
amount is sent, raises no presumption in 
law that that cover contains the necessary 
amount of Government currency notes. In 
that case, the accused had in fact bor- 
rowed money from the complainant. He 
borrowed Rs. 562-83-0 some years before, 
The complainant was asking for the pay- 
ment of the loan, and the accused made 
promises to re-pay, and some time before 
the alleged occurrence he sent a lelter to 
the complainant saying he would be send- 
ing the money in a registered cover, and on 
March 8, 1923, the accused did send a 
registered and insured cover to the addreas 
of the complainant. When the cover was 
received by the complainant he did not open 
it in the post office but took it home and 
opened it in the presence of a number 
of witnesses, and onopening it he found 
that instead of five currency notes of 
Rs. 100 each, there were khilafat bonds 
and no money, He reported the matter to 
the post office; there was an inquiry, the 
accused's statement was taken and his 
defence was that he had sent Govern- 
ment currency notes and not khilafat 
bonds. He was put on his trial and 
charged with cheating Krishen Das Harru- 
mal at Moradabad in that he had dishonest- 
ly induced him to receive and accept an 
insured letter which he would not have. 
accepted if he had not been so deceived 
and thereby he caused him damage. It is 
to be noted that there was no.charge of 
any attempt to cheat the postal authorities. 
The Magistrate convicted the accused under 
s. 41/, Penal Code, and on appeal, the 
conviction was altered toone under s, 417 
read with s. 511, Penal Code. On, the facts 
thus set out the learned Judge of the 
Allahabad High Court says: 


“It is obvious that no questien of an ‘offence of. 
any actual cheating having been committed arises 
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in thig case. Under s. 415, Indian Penal Oode, 
mere deceivinga person fraudulently is not suffi- 
cient unless that deception is coupled with dis- 
honestly inducing that person to deliver any 
property to any person, or to consent that any per- 
son shall retain any property, or intentionally 
indace the person so deceived to do or omit to do 
anything which he would not do or omit todo 
if he were not sodeceived, and which act or 
omission is likely to cause damage or harm to that 
person. It is conceded that in the present case 
no offence of cheating was committed.3 

Ihave then to see whether the accused can be 
convicted of an attempt to cheat. There can be 
no doubt that the sending of these worthless bonds 
was not by way ofamere joke, In his statement 
before the postal authorities, as well as in his 
defence at the trial, the accused stuck to his story 
that he had in fact sent Government currency 
notes. In cases of this kind one may very well 
imagine that the object is to cheat the postal 
authorities and try to recover the amount for 
which the contentas were said to have been insured. 
But that is not the offence with which the accused 
has been charged. I may, therefore, leave that pos- 
sibility entirely out of account. 

The question to be answered ie whether the 
accused did attempt to cheat the complainant, and 
if so, in what way. It cannot be imagined 
that the accused expected that on the receipt of 
these false notes the complainant would be induced 
either to give a valid discharge of his debt, or 
to grant him any receipt, or to deliver any pro- 
perty to him,orto consent to retaining any pro- 
perty. 

The point to be further considered is whether 
the object was not to induce the complainant to 
do or omit to do anything which he would not 
have done or omitted to do, The only possible 
suggestion that has been made, and that can be 
made, is that by these means of fraud the accused 
hoped that when a suit for recovery of the debt 
was instituted, he would have in substance some 
sort of evidence to bolster up a defence that the 
debt had been discharged. I cannot see how on 
receipt of these false bonds the complainant would 
have been prevented from bringing a suit altogether, 
The mere fact that a cover insured for a certain 
amount is sent raises no presumption inlaw that 
that cover contains the necessary amount of Govern- 
ment currency notes. It is, therefore, not easily 
conceivable, what is the thing which the complain- 
ant would have done or omitted todo, if the 
fraud contemplated by the accused had succeeded. 
The only thing that can be said is that the 
accused imagined that he would have had some 
sort of proofthat the debt had been paid off, 

If, however, that be the view, the offence that 
the accused committed was an attempt to cause 
a circumstance to exist, intending that such cir- 
cumstance may appear in evidence in a judicial 
proceeding or proceeding taken by law before a 
public servant, or before an arbitrator, and such 
circumstance so appearing in evidence, may cause 
a person who in euch proceeding is to form an 
opinion upon the evidence, to entertain an erroneous 
opinionon any point material to the result of the 
proceeding. Then the offence would be an attempt 
to fabricate false evidenee within the meaning of 
s. 192, indian Penal Code, The accused, however, 
has not been charged with any euch offence.” 

The learned Judge therefore set aside the 
conviction for an offence under s. 417, read 


with s. 511, Indian Penal Code. He made 
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it clear that he did not wish to say that 
no offence of any kind whatsoever had been 
committed. 

Now, the only authority by which it can 
now be said that the conviction of this 
accused can be sustained is the Patna 
case, Brijnath Sahay v, Emperor (1). 
In that case the accused, desiring to evade 
payment of his debt, and to procure a 
document which would assist him in evad- 
ing payment sent to his creditor a regis» 
tered and insured cover containing only 
blank pieces of paper in order to obtain 
from him an acknowledgment of receipt 
which could subsequently be used in order 
to evade payment ; and it was held that 
the offence under s. 417, Indian Penal Code, 
was actually committed, for, where the 
creditor signed the acknowledgment which 
he would not have done if he had not been so 
deceived, he committed an act which was 
likely to cause damage or harm to him 
within the meaning of s. 415, Indian Penal 
Oode. The accused in this case owed a 
sum of Rs. 120 to one Sant Ram who asked 
one Banarsi Singh to recover from the’ 
accused the money which he owed. But the 
accused said that he would send the money 
direct to Sant Ram and he sent a letter 
insured for Rs. 120 from the Post Office at 
Barth addressed to Sant Ram, but Sant 
Ram, after he had signed this acknowledg- 
ment of the receipt of the insured letter, 
discovered that it contained nothing but 
blank sheets of paper, and the accused 
was convicted of the substantive offence 
of cheating. It was pointed out on behalf 
of the Crown that the Judges in the pre- 
vious case in Sadho Lal v. Emperor (2), 
should have convicted the accused of cheat- 
ing and not of attempted cheating and it 
was pointed out that the offence of cheat-* 
ing was committed as an acknowledgment 
intended to be put forward as a proof of 
payment of debt had been obtained fraudu- 
lently and dishonestly by deception. 


But, with all respect, it does not 
appear to me that this is sufficient, for the 
mere obtaining of somethiag by deception 
fraudulently and dishonestly is not cheat- 
ing, unless it is brought within the pro- 
visions of s. 415, Indian Penal Code, and 
unless, in my opinion, itis in itself kikely 
to cause damage or harm within the mean- 
ing of that section. But the learned Judge 
in this casein Baijnath Sahay v. Emperor 
(1) said: e JK 

“On the findings, the petitioner, desiring to evadé 
payment of his debt, and to produce a document 
which would assist him if evading payment, sant te 
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Sant Ram a registered and insured cover, in order 
to obtain from him an acknowledgment of receipt 
which could subsequently be used in order to evade 
payment. Sant Ram would not have signed the 
acknowledgment of the receipt of the insured letter, 
if he had imagined that itcontained nothing but 
blank sheets of paper. When he did this act which 
he would not have done if he had not been so de- 
ceived, he committed an act which was likely to cause 
damage or harm to him within the meaning of s. 415, 
Indian Penal Code. 

If I might be permitted to criticize the grounds 
for the decision given by those learned Judges who 
have differed from the decision of thie Gourt, I 
would say that too much stress has been laid 
throughout upon the question of whether the 
acknowledgment of receipt of an insured letter 
obtained in thie fashion amounts in itself to a 
valid quittance or to anything which might -be 
described asa valuable security, and it appears to 
me that although the Division Bench of this 
Court rightly convicted in Sadho Lal v. Emperor 
(2), the learned Judges by themselves laying un- 
necessary stress on this point, and by adopting the 
view that the commission of the substantive offences 
of cheating would be postponed until the fabricated 
evidence was used, created the difficulties which 
were subsequently found in following their decision. 
In Tula Ram v, Emperor (3), which is the impor- 
tant link in the chain, the Assistant Government 
Advocate appears to have weighed scales in the 
wrong directions by conceding that no offence of 
cheating had been committed; and the learned 
Judge confined himself to considering whether the 
effect of signing the acknowledgment would be to 
debar the creditor from instituting a suit. 

These decisions differing from that of the Patna 
High Oourt proceed on the assumption that to 
trick a creditor into fabricating evidence which 
may be used against him is not an offence punish- 
able under s. 417, Indian Penal Code, unless the evi- 
dence is such as would afford conclusive proof of 
payment. I would say, with due respect to the 
learned Judges who have in my judgment thus been 
misled, that the question of whether what is 
obtained from the creditor iaa valid quittance or 
merely something to be used as evidence of pay- 
ment, is unimportant. If he had been tricked into 
giving what, if obtained honestly, would have been 
a valid quittance, he would no more be debarred 
from instituting a suit than ifhe had been tricked 
dnto giving a receipt which was to be used merely 
as a piece of evidence. A person commits an 
offence punishable under 417 if by deceiving his 
creditor he obtains from him a document, not 
necessarily a legal quittance or a valuable secu- 
rity, but such a document as is likely to facilitate 
the evasion of payment by the debtor and to cause 
embarrassment to the creditor when he seeks to 
enforce his claim. The terms of s. 415 of the 
Code are wide; in this particular case, it is clear 
that the intention of the petitioner was fraudulent, 
and he has been rightly convicted.” 


But, with all respect to the learned 
Judge, this appears to me to make the 
commission of this offence dependent upon 
some future contingency which may or 
may not ariso upon something less than a 
likelihood, upon something even less than a 
probability, upon a mere possibility. The 
section says ‘“‘causes or is likely to cause 
berm.” It does not say “causes or may 
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possibly cause harm” norcan the section 
be intended to apply where the harm is 
dependent upon an uncertain future event. 
The act of the person deceived in accepting 
the cover or giving the receipt isnot in 
itself likely to cause damage or harm in 
body, mind, reputation or property. At the 
most it might be said thatifin the future 
a suit was brought, the person deceived 
would have to meet the fact that the 
accused had in his possession a receipt 
showing that he had accepted delivery of 
a cover insured for a certain sum. But 
that in itself would not be proof that the 
cover did contain currency notes of the 
insured value, nor can it be said with any 
certainty that the mere assertion of the 
debtor that he had in this manner evidence 
of the payment of his debt was likely to 
cause the person deceived damage or harm 
in body, mind, reputation or property ; 
even less would the acceptance of the cover 
or the giving of the receipt itself do so. 
Speaking with all respect, it appears to me 
that the learned Judge who decided the 
case in Baijnath Sahay v. Emperor (1) 
omitted to give due weight to that aspect 
of the case which the Calcutta and, the 
Madras cases emphasise, that is to say, 
the thing done or omitted to be done must 
in itself be the cause of likely damage or 
harm. i 
Considernig the facts of this case, assum- 
ing for the sake of argument that the facts 
alleged by the prosecution are true, it is 
not possible not to notice their similarity 
with the facts of these cases cited. This 
is a case like the other cases where the, 
accused owed money. The accused was a 
Karachi municipal peon, named Ayodhya 
Parsad, and the person he owed money to 
was Raghurajsing of Rangi, Tahsil -Tarab 
Gunj, Vistrict Gonda, and the accused sent 
an insured cover through the Napier Market 
Post Office to Raghurajsing, it purported 
payment of a mortgage debt. When the 
cover was examined by the Registration 
clerk at the Post Office, it was properly 
stringed and sealed. It was wighed and 
assigned No, 142 and its weight was 
20 ratis. The Registration clerk noted the 
weight on the insured cover in his own 
handwriting, enclosed by a red pencil circle 
and gave a receipt to the accused. He 
booked it and put it in another envelope, 
sealed this envelope with the Sub-Post- 
master's seal in the Sub-Postmaster’s pre- 
sence, and noted its weight on the second 
envelope as 32 ratis. He handetl this 
envelope to the Sub-Postmaster, who saw 


1938 


the seals, verified the weights and put it in 
the bag which was sealed in his presence, 
and the bag was sent to the Karachi 
“General Post Office. This was on Febru- 
ary 8, 1937, andon February 23, the Sub- 
Postmaster, Napier Market, received a 
telegram from the Inspector of Post Offices, 
Gonda, that the insured letter No 142 
dated February 8, 1937, addressed to 
Raghurajsing did not contain currency 
notes, The Sub-Postmaster sent a telegram 
to the Postmaster, General Post Office, and 
the Town Inspectcr, Post Offices, one Mr. 
Bhagwandas, was sent toinquire into the 
matter, and he sent a complaint to the 
officer-in-charge of the City Police Station. 
On February 24, the accused sent a letter 
to the officer-in-charge Police Station at 
Boulton Market that Raghurajsing had 
wired to him that currency notes of Rs. 300 
were not tobe found in the insured cover 
which the accused had sent tohim. This 
letter was given to the Sub-Inspector in 
charge of the case to put it along with the 
complaint received from the Postmaser, 
General Post Office, and the accused was 
challaned on March 30, 1937. 

The accused's defence was that he had 
put Rs. 300 notes in the insured envelope 
sent from the Napier Market Post Office to 
Raghurajsing at his village Rangi, Tahsil 
Tarab Gunj, District Gonda. The Magis- 
trate disbelieving the defence of the accused, 
convicted him of an attempt to cheat. 
Even on the judgmeat of the Patna High 
Court the conviction of an attempt to 
cheat was not correct. The offence, if any, 
was completed; it was the offence of cheat- 
ing. The learned Magistrate accepted the 
evidence of Kundanmal, the Ragistration 
clerk. Basantsing, the Sub-Postmaster, 
which showed that the accused presented 
the letter insured for Rs. 300 at the Napier 
Market Sub Pcst Office on February 8 ; that 
the letter was examined and foond in sound 
condition, stringed through and sealed, 
weighed, given its assigned number and 
the receipt duly given to the accused. He 
accepted the evidence of the Sub-Post- 
master and the clerk that this insured letter 
was put in another cover, sealed with the 
Postmaster's seal, handed over tothe Sub- 
Postmaster, weighed and its weight noted as 
32 ratis. He accepted the evidence which 
showed that this insured cover was opened 
before the Branch Postmaster at Rangi but 
no curreney notes were found inside. Noth- 
ing was found except three blank papers 
and twa, Hindi letter ends. He accepted 
the evidence that the accused said that he 
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had sent six currency notes of Rs. 50 each 
in the insured letter with two Hindi letters, 
but he could not give the numbers of 
currency notes, and he accepted the evi- 
dence that the Hindi letters and blank 
papers found in the insured cover cor: 
responded with the samples of papers which 
the accused had in his possession. He 
also accepted the evidence of the Sub- 
Inspector that the insured envelope when 
weighed with the blank papers in the 
presence of the mashirs weighed 20 ratis, 
and that when he put six currency notes of 
Rs. 50 of the new pattern along with the 
two letters which the accused said he had 
sent, the weight was not 20 ratis but 17. 
Therefore, the Magistrate accepted the case 
that the insured cover contained the two 
letters and the blank papers which weighed 
20 ratis and not the two letters and six 
currency notes which weighed 17 ratis. 

He also accepted the fact that the holes 
in the papers corresponded with the holes 
in the envelope when the envelope was 
stringed, and, therefore, showed quite clear- 
ly that the insured cover had not been 
tampered with after it was stringed and 
sealed and until it was opened by Raghu- 
rajsing in the Branch Post Office at Rangi. 
He accepted the evidence of Raghurajsing 
that the accused owed him Rs. 300 on the 
mortgage of a garden, that he received 
intimation through one Jugal, postman of 
an insured cover for him at Rangi, five 
miles distant and he left his village of 
Karaora at 12 noon and reached Rangi at 
about 1 pr. Įm; he opened the insured 
cover, in the presence of the Branch Poste 
master and found two written and three 
blank papers but no currency notes, and 
the insured cover was intact ; that there is 
no Telegrah Office at Rangi, and, there- 
fore, he went to Nawab Gunj Post Office, six 
or seven miles away on the advice of the 
Branch Postmaster and sent telegrams to 
the Superintendent of Post at Faizabad, 
Inspector of Posts at Godha and to Karachi. 
The Magistrate accepted the evidence of 
the Postmaster at Rangi, that the insured 
letter No. 142 was received on Febraary 12, 
and its seals were intact; that the Post- 
master at Rangi has only one postman and 
sends him once a day on the same beat, and 
that on .February 12, when the insured 
letter No. 142 had arrived, the postman 
had already left; that he gave a notice to 
the postman for Raghurajsing on the 16th, 
but on accouat of the pressure of woxk he 
could not deliver it till the 19th and Raghu- 
rajsing came to the Pogt Office on the 20th 
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that the letter was delivered in good condi- 
tion; that Raghurajsing passed the receipt 
and opened the letter in his presence which 
contained’ three blank and two written 
papers but no currency notes. 

The accused in his defence examined 
five witnesses : (1) Vasudev, the camel cart 
jamadar, (2) Mr. P. M. Gopal Aiyer, Advo- 
cate, (3) Sant Baksh, (4) Shiv Varan, both 
peons inthe Municipal Corporation where 
the accused was a peon, and (5) one 
Rajaram who has a private service. It is 
unnecessary forme, in view of the course 
the case has taken, to discuss this defence 
evidence. Tt might fairly be said that a 
more effective answer to the prosecution 
case than the evidence of this camel cart 
jamadar, or the Advocate, or of the two 
peons or of the private servant, would have 
been the numbers of currency notes, but 
assuming the case of the prosecution to be 
true, it is clear the facts as set out so 

- closely resemble the facts in the Madras, 
Calcutta and Allahabad cases as to bein 
essential points in no way differentiated or 
distinguishable from them. I think myself 
that the view taken by the High Courts of 
Madras, Calcutta and Allahabad is the 
better view and is more consistent with 
the words of the section itself. It is a view 
with which, with all respect, I agree. I, 
therefore, set aside the conviction of the 
accused and order him to be acquitted and 
discharged. 

8. Accused acquitted. 


RANGOON HIGH COURT 
Special Second Civil Appeal No. 121 of 1937 
October 15, 1937 
Maoxney, J. 
DAW SEIN AND ANOTAER— DEFENDANTS 
— APPELLANTS 
versus 
MA MAI MA—Puatntire—ResponpEnt 
Court-fee—Suit for possession—Intention to dedi- 
cate property, whether converts it into religious 
property—Suit for possession of such property 
—Court-fee payable—Burmese Buddhist Law—Dedi- 
cation tonuns—Modern nuns, whether die civil death 
—Gift to nung must conform with provisions of 
Transfer of Property Act—Religious gifts, whether 
` excepted from operation of s. 123, Transfer of 
Property Act (IV of 1882). 

A mere intention to dedicate property for reli- 
gious purposes is not sufficient to convert that 
property into religious property. In a suit, therefore, 
for the recovery of such property, the court-fee 
payable ia ad valorem. ° 

The modern nuns are little more than lay devotees: 
they do not undergo any ordination and are not 
regarded as dying a civil death: they are under 
@° disabilities with regard to money and property. 
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A dedication to nuns cannot, therefore, possibly be 
made and, any gift to a nun must certainly con- 
form to the provisions of the Transfer of Property 
Act. 

Buddhist religious gifts arenot excepted from the 
operation of s. 123, Transfer of Property Act. 
U Pandawun v.U Sandima (1) and U Zayanta v. 
U Naga (3), relied on, Yeo Kyew Sum v. UK Tu 
(4), not followed. - i 

Sp. 8. C. A. against the decree of the Dis- 
trict Oourt, Sagaing, in ©. A. No. 44 of 1936. 


Order.—(August 19, 1937.)—The appel- 
lants were the defendants in a suit brought 
by the respondent plaintiff, Ma Mai Ma, in 
the Sub-Divisional Court of Sagaing, for a 
decree directed them to deliver up possession 
of a zayat of which they were in occupation. 
The respondent plaintiff is the widow of 
one U Ba Maung, of whose estate she has 
obtained letters of administration. She 
claims that the land upon which this zayat is 
built, was brought by her husband and her- 
self for the purpose of erecting thereon a 
building to be used for religious purposes, 
that they did erect the existing zayat, but 
that before it was definitely dedicated to 
religious purposes, U Ba Maung had died. 
The present appellants were in temporary 
occupation of the zayat by permission of 
herself and her husband. The plaintiff, 
however, now wishes to convert the zayat 
into a pongyi kyaung and dedicate it for 
use as such witha view to her deceased 
husband's acquiring merit therefrom. The 
defendants refused to vacate the zayat and 
give up possession because they claim- 
ed that the property had already been dedi- 
cated for religious purposes and that they 
had been entrusted with its care with a 
view to that purpose. The property has been 
valued at Rs. 3,500. The Sub-Divicional 
Court heard evidence as to the value of 
the property and came to the conclusion that 
its value was between Rs. 3,500 and Rs. 4,000 
which amounted to an acceptance of the 
valuation which the plaintiff mentioned. 
On her plaint the plaintiff paid a court-fee 
of Rs. 10 only, because it is property which 
the plaintiff wishes, according to Buddhist 
custom, to offer as a kyaung (monastery) for 
religious purposes in order to gain merit, 

The learned Sub-Divisional Judge seems 
to have assumed that this meant that the 
property was religious property and he 
accordingly held that the court-fee of 
Rs. 10 was correct. After hearing the evi- 
dence onthe merits of the case he came to 
the conclusion that the property had been 
dedicated for religious purposes and the 
plaintiff had no right to sue under the 
letters of administration obtained by her. 
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He, therefore, dismissed the suit with costs. 
Against this decision the plaintiff appealed 
to the District Court, again paying a court- 
fee of Rs. 10 only. The District Court found 
that there was no evidence whatsoever that 
the zayat had been dedicated by U Ba 
Maung as religious property, and that even 
if there had been a gift or dedication of 
the zayatto the defendants, such gift or 
dedication was invalid for want of registra- 
tion, The plaintiff was, therefore, entitled 
to recover possession and to eject the de- 
fendants. He, therefore, set aside the order 
of the trial Judge and granted a decree 
for ejectment of the defendants from the 
zayat in suit. The learned District Judge 
overlooked the effect of bis finding on the 
amount of court-fees payable, for if the pro- 
perty which was the subject-matter of the 
suit was not religious property. the plaintiff 
was not exempted from paying the full court- 
fee on her own valuation of the property 
at Rs. 3,500- The original defendants have 
now appealed to this Court against the 
decree of the District Court. 

I have heard the arguments of the learn- 
ed Counsel for the appellants and for the 
respondent. After considering these argu- 
ments and the proceedings in the case, I 
have come to the conclusion that I must 
first proceed under s.12, sub-cl. 2, Gourt 
Fees Act. It appears to me that a mere 
intention to dedicate property for religious 
purposes is not sufficient to convert that 
property into religious property, nor can 
this possibly have been the real contention 
of the plaintiff, for toadmit that the proper- 
ty was already religious property would 
-have been to stultify her snit entirely. The 
claim seems to have amounted to this: 
that because the zayat had been built with 
the intention of dedicating it for reli- 
gious purposes and because the plaintiff 
still has that intention, that destroys all 
valuation that the property would normally 
have. Iam unable to see any logic in 
this reasoning. So long as the property 
has not yet been dedicated, the owner there- 
of can change her mind and use it for 
any purpose which she thinks fit. This 
zayat has not been built on religious land. 
She herself admits that she and her hus- 
band had only recently bought the site 
and paid a good price therefor. It is stil 
open to her, if her contentions are correct, 
to sell the property to somebody else whe- 
ther that somebody else wishes to use the 
building as a zayat, or to pullit down and 
remove the materials, or whatever purpose 
the supposed purchaser may have, In these 
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circumstances I hold that the learned Sub- 
Divisional Judge wrongly decided the 
amount of fee correctly chargeable on the 
plaint, and the revenue has theraby suffered 
detriment. Under sub cl. 2, s. 12, Court 
Fees Act, 1, therefore, require the plaintiff 
Ma Mai Ma, within six weeks from this date, 
to pay the difference in court-fee between 
Rs. 200 being the correct court-fee for a 
suit the value of the subject-matter of which 
does not exceed Rs, 3,500, and Rs. 10, the 
value of the court-fee stamps already paid 
by her on her plaint, I do not direct her to 
pay the difference between such court-fees 
on her memorandum of appeal in the Dis- 
trict Court because that appeal proceeded 
on the basis of the decision of the original 
Court. This appeal shall be stayed until a 
date six weeks from the present date. If 
the court-fees have not been paid on that 
date Ma Mai Ma's suit must be held to be 
dismissed. l 

Mr. Hla Tun Pru, for the Appellants. 

Mr. A. N. Basu, for the Respondents. 

Judgment. (October 15, 1937).—The facts 
involved in this appeal have been briefly 
set out in my order, dated August 19, 1937, 
by which I directed the plaintiff-respondent 
Ma Mai Ma, under 8. 12, sub-cl. (2), Court 
Fees Act, to pay into Court the difference 
in court-fees, namely, Rs. 190, between the 
correct court-fee for sucha suit as she has 
filed and the value of the court-fee stamps 
already paid by heron her plaint, Ma Mai 
Ma has now paidin the required amount 
of court-fees. The question arises in this 
appeal as to whether the zayat which is 
the subject-matter of the appeal had by 
the act of U Ba Maung become religious 
property. In her amended plaint, Ma Mai 
Ma maintained that although it had been 
intended to use the zayat for the occupation, 
lodging and use of Rahans and laymen, and 
although the defendant appellant had been 
granted permission temporarily to occtipy 
the zayat, yet she (the plaintiff) now desired 
to dedicate the building asa kyaung. In 
my previous order I have pointed out that 
this is not an admission that the zayat had 
become religious property; nor does the fact 
that the plaintiff claimed to be exempted 
from paying cour -fees to the full value of 
the property on the ground that she wished 
to dedicate it as a. monastery ameunt to 
such an admission. It is true that the 
learned Sub-Divisional Judge appears to 
have beem under the impression that the 
property comcerned was a religious oye, and 
tuat both parties had admitted this to be’ 
the case. The learned Advocate for the 
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appellants urges that his clients must have 
been misled by the view taken by the learn- 
ed Sub-Divisional Judge and, therefore, did 
not offer evidence to prove that the property 
was religious property. He goes sofar as 
to suggest thatat this late stage of the 
litigation the proceedings should be retura- 
ed to the trial Court in order that his 
clients might now offer evidence that the 
property wasreligious property. 

As a matier of fact that the appellants did 
offer all the evidence they could in order 
to show that the property had been dedi- 
cated as religious property. All the facts 
relevant to the case were put before the 
Court in spite of the erroneous opinion cf 
the learned Sub-Divisional Judge. The 
learned Counsel for the appellants now 
wishes to state that he is informed that 
the land on which the zayat was built was 
actually religious property. This is entirely 
contradictory to the fact which has been 
proved, namely, that the land was bought 
by U Ba Maung from some other person. 
It is far too late to put forward such a plea 
as this. The learned Sub-Divisional Judge 
could not possibly have meant what he said 
when in tbe first issue he framed, he referred 
to the property as religious property; for, 
obviously if that were so, thera was no need 
for him to hear any evidence in the case at 
all: he should have at once proceeded to 
pass judgment dismissing the suit. It 
seems to me that he cannot have meant 
more than that the property was property 
which it was intended should be used for 
religious purposes. I am of the opinion, 
that the parties could have been by no 
means misled by the words used by the 
learned Sub-Divisional Judge, and it does 
not appear tome thatthe appellants have 
been in any way prejudiced by them, or 
prevented from producing evidence which 
was available to them at the time of the 
suit. In their written statement the defend- 
ants stated that U Ba Maung bought the 
land on which the zayat is built for the 
sole purpose of dedicating the sarne for 
religious purposes, that he built a zayat 
thereon and entrusted the same to the care 
and management of these defendants who 
with the express consent and desire of the 
deceased U Ba Maung took possession of 
the same and have been living thereon ever 
since. These statements do not, to my inind, 
set out any definite claim that the property 
had been dedicated to religious usage. It 
appears to me that on the pleadings the 
plaintiff’ was entitled to her decree for eject- 
ment and delivery of possession. However, 
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in the course of their evidence the defend- 
ants set up the pleathat U Ba Maung had 
actually dedicated the zayat by a formal 
religious ceremony. The learned trial Judge 
believed the evidence which was offered in 
this behalf but the learned District Judge 
has rejected it for reasons which appear to 
me to be conclusive. 

To the first place it is quite clear, as the 
learned District Judge has pointed out that 
in letters both before and after U Ba 
Maung’s death the defendant Ma Nanda 
Sayi, who claims to be the principal nun 
in occupation of the zayat, used language 
which by no means suggests that she 
considered the zayat to be her own or 
dedicated toher as religious property. 
Furthermore, her conduct on receiving an 
injunction on behalf of Ma Mai Ma's 
mother-in-law, Daw Ngwe Hain, in regard 
to this zayat does not indicate that she 
claimed to be solely entitled to reside 
therein. The alleged dedication ceremony 
must have been performed in a Very 
hole and corner fashion. Evidence was 
not offered in regard tothe matter by 
Persons whom one would have expected 
to have been present. The ceremony is 
supposed to have been performed in the 
presence of a pongyi from Monywa (not 
called), and the only guest was U Po 
Aung, the brother of Ma Rusawadi, one 
of the witnesses for the defence and one 
of the nuns who was living with Ma Nanda 
Sayi in the zayat. This U Po Aung has 
given evidence to the effect that he was 
present when the yesetcha ceremony was 
performed; the ceremony is said to have 
been perfcrmed in May-June of 1934; 
U Ba Maung died in 1935. As the learned 
District Judge has pointed out, Ma Nanda 
Sayi’s subsequent actions are not consis- 
tent with the trutn of the story of the dedi- 
cation. I might further add that it is not 
at all clearto me how a dedication to 
nuns could possibly be made, for, as U 
May Aung has pointed out in his book 
on Buddhist Law, p. 197, the modern 
nuns are little more than lay devotees; 
they do not undergo any ordination and 
are not regarded as dying a civil death: 
they are under no disabilities with regard 
to money and property. In these circum- 
stances it is quite clear to my mind that 
any gift to a nun must certainly con- 
form to the provisions cf the Transfer 
of Property Act. In the present case there 
isno question that they have been 
complied with. 

It has always been held that Buddhist 
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religious gifts are not excepted from the 
operation of s. 123, Transfer of Property 
Act, since that Act has been enforced: 
see U Pandawun v. U Sandima (1, U 
Ne Mein v. Ma Hnin On (2) and U Zayanta 
v. U Naga, (3). The casein Yeo Kyew 
Sum v. U K Tu (4) which has been cited 
contra, is not authority ae it is not reported 
in the recognized law reports, and further- 
more, it is not at all clear that the Trans- 
fer of Property Act would have applied 
in that particular case (dated March 3, 
1913). Ihave nodoubt that it was U Ba 
Maung’s intention when he bought the 
siteon which the gaya? is built and 
when he built the zayat that Ma Nanda 
Sayi and her friends should reside in it 
but there is nothing on the record to show 
that it was his intention to abandon 
all rights of possession over the zayat 
and thesight. There is no proof that he 
had set this property aside in perpetuity 
for the use of Buddhist nuns, It may 
be that Ma Nanda Sayi herself contributed 
Rs. 500 tothe building of the eayat as 
against U Ba Maung’s Rs. 6,000. It does 
not appear under what conditions this 
money was contributed, and certainly 
the mere fact even if it be taken to be 
a proved fact that such a contribution 
was made cannot affect U Ba Maung’s 
rights of property over the zayat. I 
hold, therefore, that the zayat and its site 
remained part of U Ba Maung's estate and 
that Ma MaiMa, his widow, in virtue of 
the letters of administration which she 
holds is entitled to possession thereof. 
This appeal is, therefore, dismissed with 
costs. Itmay be that Ma Nanda Sayi 
may be able to put forward some claim 
to compensation for the contribution 
that she has made to the building of the 
zayat, if she has made any such con- 
tribution, butin the present case weare 
not concerned with this’ matter. 
S. Appeal dismissed. 


sa 2 R 131; 83 Ind. Oas. 557; A I R 1924 Rang. 
i AI R1920U B 47; 5? Ind. Cas, 809;3 U BR 
207, . 
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LAHORE HIGH COURT 
First Civil Appeal No, 278 of 1936 
May 27, 1937 
Cotpsteram AND DIN Mosavan, JJ. 
MOOL RAJ AND OTHERS— PLAINTIPHS— 
APPRLLANTS 
versus 
MANOHAR LAL AND ofaees—Derenpants 
: — RESPONDENTS 

Hindu Law-—Joint family — Self-acquisition—Co- 
parcener, if can acquire separate property—Hindu 
family owning ancestral property — Presumption of 
jointness—Presumption in Punjab—Family owning 
ancestral property, if inconsistent with separation 
—Legal practitioner—Wttness—Counsel, if can give 
evidence. r , , 

A member of a joint Hindu family can acquire pro- 
perty for himself out of his own separate income and 
it is his own separate property unless it is shown that 
he has blended his income with other members of the 
family. i 

There isno doubt an initial presumption that a 
Hindu family is joint in estate and that where a 
joint Hindu tamily owns ancestral property which has 
not been partitioned, the presumption is that all the 
property possessed by the members is joint. But in 
the Punjab the fact that the family owns undivided 
ancestral land is not inconsistent with the separation, 
In the Funjab it is usual to find Hindu families in 
which disruption has taken place without any 
formal division, and members have separated with- 
out the execution of any formal deed. The sons go 
away by mutual understanding, one or two perhapa 
carry on their father's business; others start new 
trades of their own, and others enter service, yet 
there is no partition, no drawing up of deeds of any 
kind; acertain number of ancestral shops, houses or 
gardens remain and these are admittedly joint, while 
in all other respects the family is disrupted. Rup 
Chand v. Basanta Mal (1), relied on, 

A Counsel is not incompetent to give evidence, whe- 
ther the facts to which he testifies occurred before or 
after his retainer, Asa general practice, it is un- 
desirable that, when a matter to which Oounsel 
deposes is other than formal, he should testify either 
for or against the party whosecase he is conducting, 
D. Weston v. Peary Mohan Das (2) and Sita Ram v. 
Ram Lal (3) relied on. 

F.C, A. from the decree of the Sub- 
Judge, First Class, Lahore, dated March 24, * 
1936. 

Mr. Ram Saran for Mr. D. R. Bhasin, 
for the Appellants. 

Mr. M. C. Mahajan, Mr. Harbans Singh for 
Mr. Daulat Ram and Mr. Daulat Ram and 
Mr. P. A, Behl for Mr. M. C. Mahajan, for 
Respondents Nos, 1, 2 and 4. 


Coldstream, J.—The suit giving rise to 
this appeal was brought by Mul Raj and his 
two sons, the present appellants, against 
Ram Kishen, father of Mul Raj” and 
Manohar Lal. Kishori Lal and Jia Lal, 
the sons of Mehr Chand, brother of Mul 
Raj, for 8 declaration that the parties, 
constituted a joint Hindu family amd that 
a house in Lahore Oantonments occupied 
by the parties was ‘joint property of the 
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family. The suit was contested by all 
defendants who denied that they and the 
plaintiffs were a joint family asserted 
that the house concerned belonged exclu- 
sively to the sons of Mehr Chand by 
whom the site had been acquired and the 
house constructed. The Subordinate Judge 
who tried the suit found that Mehr Chand 
had separated from his father Ram Kishen 
ever since he entered Government service 
in 1903 or 1902, that the plaintiff Mul Raj 
had been separate from his father since 
before 1921, when his brother Mehr Chand 
died and that the site of the housa was 
acquired for himself by Mehr Chand who 
had built the house with his own money. 
On these findings he dismissed the suit. 
It is contended for the appellants before 
us that the evidence is wholly insufficient 
to displace the onus which lay upon the 
defendants of proving that their family 
was not joint or that the house and site 
were not coparcenary property of the 
family, There is no doubt an initial 
presumption that a Hindu family is joint 
in estate and that where a joint Hindu 
family owns «ancestral property which has 
not been partitioned, the presumption is 
that all the property possessed by the 
members is joint. But a member of a 
joint Hindu family can acquire property 
for himself out of his own separate income 
and the trial Court having found it proved 
that the honse in suit was so acquired by 
Mehr Chand, it is for the appellanis to 
show us sufficient reason for holding the 
decision to be wrong. 

The matter really in dispute here is 
the ownership of the house and I deal 
first with this question. The site of the 
house was purchased in 1908 for Rs. 120 
sostensibly by Mehr Chand, the transac- 
tion being by deed executed on June 29, 
1908, and registered three days later on 
July 1. The property bought included 
two kachha houses. Mehr Chand who was 
in Government service was then stationed 
in Ambala came to Lahore when the 
deed was executed and according to Rai 
Sahib Dhian Chand (D W. No.9) before 
whom the deed was executed, brought the 
money with him. At that time Ram 
Kishen who, if the plaintiffs’ case is true, 
must“ have been karta of the joint family 
was in Lahore Cantonment. But Rim 
Kishen did not attest the deed nor did 
he appear before the Sub-Regibtrar when 
it was executed. The plaintiffs’ evidence 
about the source of the sale money is 
that a sum of Rs. 100 was given by Mehr 
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Chand’s mother to the witness Suja (not 
Laja as printed) Ram, P. W. No. 7, who 
had been asked by Mehr Chand to get 
it for him from his mother and that 
Mehr Chand added only Rs. 20 of his own. 
Why Mehr Chand did not himself ask 
his mother for the money is not explained 
and tke story is extremely improbable. 
Before issues were struck the plaintiff 
declared that he did not know - who purchas- 
ed the site but in the witneas-box on 
December 18, 1935, he stated that his 
mother gave a currency note to Mehr 
Chand and he had seen an entry to this effect 
in his father's daily account book in 1908 that 
his previous statement was untrue and 
that he himself, Suja Ram and his sisters 
were present when the money was given. 
I have no doubt that this story is a fabrica- 
tion and that all the money was produced 
by Mehr Chand. The property was sub- 
sequently registered in the Cantonment 
records as belonging to Mehr Chand and 
remained so registered until Mehr Chand’s 
death after which it was recorded as belong- 
ing to his son Manohar Lal. 

The house in dispute was mainly ‘built 
in 1918. Ram Kishen was then in Lahore 
but the application for permission to 
build it was made to tke Cantonment 
Committee not by him but by one Jan 
Mohammad described as Mehr Chand's 
manager (D-15). Mehr Ohand was in that 
year earning pay as a Government servant 
and as a share-holder individually in the 
Pecples Bank then in liquidation; he drew 
considerable sums in dividends in 1915, 
1917, 1918. His pay was admittedly his 
separate property. In July, 1919, Mebr 
Chand applied for permission to lay out 
a garden and build an ihata in front of 
the house (D-27). As Mehr Chand was not 
in Lahore the application was submitted 
by, Ram Kisken who described himself 
as MehrChand's mukhtar. One co-parcener 
could not be the mukhtar of another in 
dealing with joint property and if the 
site had been joint family property Ram - 
Kishen aa karta could not have acted in 
this manner. Another application for per- 
mission to add a chaubara to the house 
was made in November of the same year 
(D 16). This was submitted on Mehr 
Chand’s behalf by a carpenter. In 1920 
Mehr Chand had separate money dealings 
in Ferozepore and was drawing compara- 
tively large sums from his accotfnt there 
(D. W. No. 1-1). He was also lending 
money separately as is proved by the 
mortgage deed (D-2) showing that he lent 
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two Jhiwars of Ghawind Rs, 1,200 on April 
14, 1920, 

By the evidence itis clearly established 
that Mehr Ohand was carrying on his 
own separate business before and after 
the house and chaubara were built and 
“that he was treating this property as his 
own with the express approval of his 
‘father and the apparent acquiescence of 
his brother. In November, 1931, Mul Raj 
petitioned to be adjudicated insolvent. In 
the duly verified schedule of property 
(D-9) attached to his petition, Mul Raj 
.declared that he had no property in British 
India. This is very strong evidence to 
prove that in 1931 Mul Raj claimed no 
interest in any of the properties of which 
he now says he is joint owner. In the 
-insolvency proceedings Manohar Lal, Mul 
“Raj's brother, the defendant, acted for 
Mul Raj and stood surety for him. Lastly 
-we have the fact that Ram Kishen hag 
flatly denied that he is joint with his 
sons. According to him Mul Raj and Mehr 
Chand separated from him in 1903-0-4 
and Mul Raj separated in 1914 when 
he took service in the Great War and 
he testifies that the house and its site 
belonged to Mehr Chand. No reason is 
proved for supposing that Ram Kishen 
is giving false evidence to injure 
Mul Kaj. The suggestion by the plaintiff 
that there is enmity between them result- 
ing from Ram Kishen'’s misconduct with 
Mehr Chand’s widow is not credible. Ram 
Kishen must be well over 70 years old. 
For enmity towards Mul Raj on the part 
of Ram Kishen in 1920 when he ad- 
mitted Mekr Chand’s ownership of the site 
and house, no explanation is suggested. 

Against all this, besides the plaintiffs’ 
oral evidence described at p. 106 of the 
lower Court’s judgment, are merely the 
facts that the family owns 17 bighas of 
undivided ancestral land and a haveli- 
which is still joint, that Ram Kishen sign- 
ed some attendance rolls of labourers em- 
ployed tu build the house and some receipts 
for bricks used in the building and that 
Mul Raj and his family have occupied 
a part of the building since Mul aj 
returned from Africa where he spent the 
years 1925—31. ‘The oral ev.dence that 
the family is joint is of little value, Ir 
includes that of the plaintifi’s own Coun- 
sel, Panait Rum Saran Das (P. W. No. 3), 
whois married to the sister of Mul Ra). 
Giving evidence on May 21, 1934, Pandit 
Ram Saran Das stated that the family was 
still joint although there had been a 
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separate mess since 1922. At that time it 
appears Ram Saran Das was not acting as 
plaintiffs’ Counsel, but he appeared as 
their Counsel on June 12, 1934, and on 
May 15, 1935, he wae summoned as a 
witness by the defendants in order that he 
might be confronted with a statement 
made by him in 1927 when he was defend- 
ing a suit on behalf of Ram Kishen. Ram 
Kishen had been sued along with Mul Raj 
for a sum of Rs. 150 alleged to be due to 
the plaintiff in that suit as the price of 
ornaments. Ram Kishen repudiated liabi- 
lity and Pandit Rum Saran Das went into 
the witness-box and gave evidence that 
Mul Raj had separated seven years pre- 
viously. He also then stated first that 
Ram Kishen built the house after partition 
and then that Mehr Ohand had built it 
and it was known as his. It is obvious that 
to evidence of witnesses of this kind no 
weight whatever can be attached. The 
lowar Court has disbelieved the oral evi- 
dence produced to show that Ram Kishen 
supervised the building of the house. Even 
if he did supervise it, signed attendance 
rolls and receipts for bricks, this was per- 
fectly consistent with, the house being 
built really for Mehr Ohand who was not 
stationed in Lahore all the time. 

The defendants’ explanation that Mul 
Raj and his family occupied the chaubara 
of the house with the permission of the 
defendants and not as a joint owner has 
been accepted by the lower Court and 
I think that the lower Court was right to 
accept it. The fact that the family owns 
undivided ancestral land is not inconsistent 
with the separation alleged by the defend- 
ants. The family is one of the kind described 
in Rup Chand v. Basan‘a Mal (1) where it 
was pointed out that in the Punjab it ig 
usual to find Hindu families in which dis- 
ruption has taken place without any formal 
division, and members have separated with- 
out the execuiion of any formal deed. 

“The sons go away by mutual understanding, 
one or two perhaps carry on their fathe'rs busi- 
ness; others start new trades of their own, and 
others enter service yet there is no partition, no 
drawing up of deeds of any kind; a certain number 
of ancestral shops, houses or gardens remain and 
there are admittedly joint, while in all other 
respects the family is disrupted.” 

ln the present case the nucleus of ances- 
tral property is comparatively insigni- 
ficant. Iv remained with Ram Kishen and 
itis proved that the site of the house was 
purchased *by Mehr Chand with his own 
money, that *Mehr Chand kept his money . 


' (1) 102 P R 1869 3 í 
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separate, and it is not proved that Mehr 
Chand blended his income with that of the 
other members of the family. In residence 
and mess Mul Raj and his father and his 
brother have been separate admittedly 
since 1922, Thera was no common chest. 
My conclusion is thatit has been rightly 
decreed that when the suit was instituted, 
the parties did not constitute a joint family, 
that the house in dispute belonged to Mehr 
Chand alone and that the plaintiffs have 
no joint interest init. I would accordingly 
dismiss this appeal with costs. 

must add that the appearance of 
Pandit Ram Saran Das as Counsel in a 
case in which he was a witness for the 
plaintiff was not in accordance with the 
interests and the tradition of the Bar. 
A Counsel is not incompetent to: give evi- 
dence, whether the facts to which he testi- 
fies occurred before or after his retainer. 
As a general practice, it is undesirable that 
when a matter to which Counsel deposes is 
other than forma], he should testify either 
for or against the party whose case he is 
conducting, D. Weston v. Peary Mohan Das 
(2) at p. 938* and see also Sita Ram v. Ram 
-Lal (3). It is true that in this case Pandit 
Ram Saran Das, when he first gave evi 
dence, was not the plaintiff's Counsel but 
having given evidence and being fully 
conversant as a close relation of the parties 
with the whole facts in dispute, he ought 
not subsequently to have taken the brief 
for his brother-in-law. I may also notice 
thatthe Court ought not to have allowed 
the defendants to cross-examine Pandit 
Ram Saran Das on May 17, 1935. They 
had called him as their own witness on 
May 15 to confront him with his previous 
statement;of 1927, knowing him to be on the 
other side, that is to say, hostile, and they 
‘had full opportunity, of which they had taken 
advantage, to cross examine him on May 21, 
4934, when he had given evidence for the 


plaintiff. 
Din Mohammad, J.—I agree. 
D. . . Appeal dismissed. 


(2) 40 O 898; 23 Ind. Oas. 25; A IR 1914 Cal, 396; 
18 O W N 185 (3 B). 
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MADRAS HIGH COURT | 
Civil Appeal No. 248 of 1932 
November 29, 1937 
MADHAVAN NAIR AND Sropart, JJ. 
DURAIRANGAM PILLAI—APPELLANT 


versus 
GOVINDARAJULU NAIDU AND ANOTHHR- 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. VII 
r. 11 (o), 8. 149—-Insuffiviently stamped plaint file 
on last date of limitation—Oourt granting tim» 
to make good  deficiency—Deficiency made gooe 
within extended period but beyond limitation—Suit 
if barred. : a 
. Reading O. VII, r. 11 together with s. 149, Oivii 
Procedure Code, the payment of deficient court-fee 
within the time allowed by the Oourt but beyond 
the period of limitation for the suit has the same 
effect as if the court-fee had been paid in the first 
instance, that is on the date when the plaint was 
first presented with insufficient court-fee even though 
such date be the last date of limitation, Krishna- 
sami Panikondar v, Ramasami Chettiar (1), distin- 
guished. i A 

Oourt of Appeal should not interfere with the 
discretion used by the lower Court in according 
permission to pay the deficient court-fee. 


O. A. against the decree of the Sub» 
Judge, Tanjore, in O. S. No. 28 of 1931. 
Mr. 5. 


V. Venugopalachari, for the 
Appellant. 
Mr. K. Venkataraman, for the Respon- 
dents. 


Madhavan Nair, J.—Defendant No. 2 is 
the appellant. He is ths surviving sn of 
one Ramaswami Pillai who died in October 
1926. The plaintiff instituted a suit aginst 
the appellant and his brother for the 
recovery of a sum of Rs. 5,250 for principal 
and interest due on a promissory note 
dated October 4, 1925, executed by their 
late father. The promissory note was for 
Rs. 3,750. The plaintiff's case is that the 
money was lent to Ramaswami Pillai and 
that the promissory note was executed by 
him at Tanjore between 8 and9A m. on 
October 4, 1925. The promissory note 
recites that the money was borrowed by 
the deceased for his contract business. The 
deceased was a P. W, D. and Abkari Oon- 
tractor, on a large scale with his head- 
quarters at Ouddallore in the South Arcot 
District. The appellant, his brother, con-. 
tended that the promissory note was a 
forgery, that their father had no necessity 
to borrow money and that the plaintiff 
had no means to lend the money. They 
also contended that the suit was barred by 
limitation. The lower Oourt held that 
Ramasami Pillai executed the suit promis-. 
sory note and borrowed money thereunder 
from the plaintiff. It also held that the 
suit was not barred by limitation. We 
will first deal with the case on the merits, 
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and then deal with the question of limita- 
tion, ` 

The promissory note is Ex. A. It is 
executed by a Ramaswami Pillai and is 
attested by five persons all of whom have 
been examined except one, Venkatesa Aiyer, 
who is desd. The witnesses examined are 
P. Ws. Nos. 1,2, 3.4and 5. P.W. No. 4 
is also the writer of the document. 
P. W. No. 1 is the plaintiff, the pro 
misee under Ex. A. All of them speak about 
„the execution of the promissory note by 
Ramaswamy Pillai and the payment of 
money thereunder in their presence. 
Plaintiff Witness No. 2 knew Ramaswami 
Pillai since 1918 (the date 1928 in the 
evidence must obviously be a mistake) and 
the latter wrote to him Ex. K series dated 
January and March, 1925. There were 
joint decrees against this witness and 
Ramaswami Pillai. He knows his signature 
well as he has seen him signing on many 
occasions. He swears that the signature in 
the promissory note is that of Ramasami 
Pillai. Plaintiff and his other witnesses 
also swear that the promissory note bears 
the signature of Ramasami Pillai. The 
most important piece of evidence given 
by the plaintiff in support of his care 
consists of two documents, Exs. E and 
E-1. These are postcards alleged to have 
been written by Ramasami Pillai to the 

laintif. In Ex, E, dated March 28, 1926, 

e says that he has been ill, that it was 
not, therefore, possible for him to collect 
the amounts due to him and that “I 
shall discharge the note within June, July.” 
In Ex. E 1 dated: July 6, 1926, he says that 
he received the card written by the plaint- 
iff, that his ill-healih still continues and that 
he is “very anxious to settle your amount as 
early as possible.” These cards, if they 
were written by Ramasami Pillai, would 
considerably strengthen the truth of the 
plaintiff's case. 

The case of the defendants on this point 
is that the signatures appearing in the 
cards are not those of Ramaeami Pillai. 
They sought to show that these letters must 
have been forged because they were not 
produced with the plaint in the suit and that 
the postal seal msy well have been affixed 
on the cards without the knowledge of the 
postal authorities. These suggestions 
cannot be accepted. Though not prcduced 
with the plaint, evidence shows that these 
documents were produced within the time 
allowed by the Court; and there is no 
evidence to show iLat they did not pass 
through the Post Office, though with 
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respect to Ex. 3, document produced 
in the case by the defendants, such a 
complaint is not unfounded. Plaintiff 
Witness No. 2, who knows the signature of 
Ramasami Pillai, says that Exs. E and E-l 
bear his signature and these letters were 
written by him. Plaintiff Witness No. 1 is 
another witness who says that Exs. E and 
E-1 bear his signature. Exhibit H series 
are letters wrilten by Ramasami Pillai to 
one Sadasivam, Pillai. Plaintiff, Plaintiff 
Witness No. 1 s-ys that they also bear the 
signature of R«masami Pillai. Plaintiff 
Witness No, 6, the kariasthan of Ramasami 
Pillai, says that Exs. E and E-1,A and H 
selies and K series bear his signature. The 
evidence of P. W.. No. 2 and P. W. No. 6 
with regard to the signature of Ramasami 
Pillai appearing in the documents, is very 
important as the cne knew bim well and the 
other was his kariyasthan for four or five 
years. Plaintiff Witness No 2 says that 
Ex. E was written by Venkatarayya Pillai. 
No doubt this person appearing as 
D. W. No. 3 denies that he wrote Ex. E; 
but it is very significant that he does not 
say that the letter does not bear the signa- 
ture of Ramasami Pillai. Here, we may 
say that there is no evidence on the defend- 
ants side to show what the actual 
signature of Ramasami Pillai according to 
them is. There has been no attempt on 
their part toshow that whatis stated to be 
the signature of Ramasami Pillai as appear- 
ing in these documents is not his signature, 
nor have the defendants, the sons of 
Ramasami Pillai, who may ordinarily be 
expected to know their father’s signature, 
gone into the box to deny that the sig- 
Nature appearing in Ex. A is their father's 
signature. We have compared the signature 
in Ex. A with those appearing in Exe. K 
series, H, E and E-l and are considerably 
impressed with their similarity. 

If the above large volume of evidence 
adduced on behalf of the plaintif can be 
accepted, then it must be held that the 
plaintiff has proved his case. But the 
defendants contend that the whole case is 
false mainly fortwo reasons: (1) that the 
plaintiff at thistime could not have had 
aby money to lend to Ramasami Pillai, 
and (2) that at the time when the promis- 
sory note was said tohave been executed, 
Ramagami Pillai was at Cuddallore and not 
at Tanjore. (After discussing evidence 
the judgment continued). Taking the 
evidence ag a whole, the position is this, 
The evidence that the defendants have- 
adduced to show that the plaintiff was iu 
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impecunious circumstances at the time of 
the execution of the promissory note, .that 
he received a cheque from the District 
Board Engineer at Cuddallore on the date 
of the promissory note and that he did not 
enter the amount in his account books, is 
not strong enough to disprove the plaint- 
ifs case, which is established by the 
testimony of various witnesses who saw the 
actual execution of the promissory note 
and the payment of money thereunder. 
The evidence of the plaintiff, oral and 
documentary, also proves that Ex. A 
bears the genuine signature of Ramasami 
Pillai. We entirely agree with the opinion 
of the learned Judge that the suit note is 
genuine, and it was: executed by the 
deceased Ramasami Pillai, father of the 
defendants. si : 

The next point for decision is whether 
the suit is barred by limitation. The facts 
relating to this point are as follows. The 
plaint was presented on October 4, 1928, 
the last-day of the period of limitation, with 
a one rupee stamp thereon. It was returned 
with an endorsement on October 5, 1928, 
giving two weeks’ time for payment of the 
deficient courtefee. It was represented on 
October 19, 1928, praying for a further two 
weeks’ time to comply with the require- 
ments, It was granted on October 20, 1928, 
and the plaint was represented on Novem- 
ber 3, 1928, paying the required court-fee. 
Full court-fee having been paid only on 
November 3, 1928, it is argued that in the 
circumstances the suit is barred by limit- 
ation. Order VII, r. 11 (e) Civil Procedure 
Code, suggests that the Court may admit a 
plaint theugh it is written on ‘paper in- 
sufficiently stamped, if the plaintiff on being 
required by the Oourt supplies the requisite 
atamp paper within the time allowed by it. 
That is what has been done in this case. 
Under the Code of 1882, there was a conflict 
of decisions on this point. ‘This conflict 
has now been set at rest by the enactment 
in the new Code of s. 149, which runs as 
ae ae the whole or any part of any fee prescribed 
for any document by the law for the time being in 
force relating to court-fees has not been paid, the 
Oourt, may in its discretion, ab any stage, allow 
the person by whom such fee is payable, to pay the 


or part, as the case may be, of such court-fee; 
et n sushi payment the document, in respect 


E ahect as if such fee had been paid in the first 


ag A) | i 
meir follows from this section that when in 


circumstances like the present the defi- 
“ cient court-fee was paid and accepted by 
the Court, the document should have the 
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same effect as if the court-fee had been 
paid in the first instance, that is, on the date 
when the plaint was first presented. This 
date was before the expiry of the period of 
limitation though it was on the last day of 
the period. We must, therefore, hold that 
the suit is not barred by limitation. The 
whole point is very clearly considered in 
Mulla’s Commentaries on the Code of Oivil 
Procedure in Point No.3 under cl. (e) of 
O. VIL r. 11, to which reference may be 
made in this connection. As in the circum- 
stances of this case no question of limitation 
arises, the decision in Krishnasami Pani- 
kondarv. Ramasami Chettiar (1), relied on 
by the appellants’ learned Counsel does 
not apply. Wemay also draw attention to 
the decision in Priyanath v. Meyan (2), 
which says that discretion exercised by the 
Court below according permission for pay- 
ing the deficient court-fee should not be 
interfered with by a Oourt of Appeal. 
Reading O. VII, r. 11, with s. 149, Civil 
Procedure Code, it is clear that the conten- 
tion that the suit is barred by limitation 
should be overruled. For the above reasons, 
the appeal fails on both the points argued 
before us and is dismissed with costs. 
“D. Appeal dismissed. 
(1) 41M 412; 43 Ind. Cas. 493; A I- R1917 P O° 


179; 45 I A25; 34 MLJ 63,4 PL W 54; I6A LJ 
57; 7 LW 156; 23 M L T 101;27 O LJ 253,2 P 


“D 


L R 1914; 220 WN 481; 21 Bom. L R 541; 14 

Bur. L T 121; (1918) MW N 906 (P O). : 

Gea O LJ 88; 29 Ind. Oas, 571; AIR 1916 
al. 616, : : 





LAHORE HIGH COURT 
Second Civil Appeal No. 1640 of 1936 
November 25, 1937 
ADDISON AND Din MOHAMMAD, Jd. 
GOPI OHAND —PLAINTIFP—APPELLANT 
versus 
KHAZAN OHAND AND OTHERB— 
DEFENDANTS— RESPONDENTS 

Arbitration Act (IX of 1899), s. 2— Award relating 
to mortgaged property situated at Sialkot—District 
Judge at Amritsar, if can make order filing it, 

Though s. 2, Arbitration Act, does not expressly 
refer to provision of the law, contained in 5, 16, 
Qivil Procedure Code, the implication is obvious 
when it states where the suit could be instituted. . 

The Oourt of the District Judge at Amritsar held 
had no jurisdiction to make an order filing the 
award, the mortgaged property involvedin which was 
situated at Sialkot, inasmuch as if the subject- 
matter submitted to arbitration were the subject of 
a suit, the suit could not be instituted at Amrit- 
sar. 

S. 0. A. from the decree of the District 
Judge, Sialkot, dated July 20, 1936. - 

Lala Achhru Ram, for the Appellant. 

Messrs, J, N. Aggarwal and Mehr Chand 
Mahajan, for the Respondents. 
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Din Mohammad, J.—This appeal has 
ariser in the following circumstances : 
The firm Hira Singh Gopal Singh was a 
firm of commission agents working at 
Amritsar, Hereinafter this firm will be 
called defendant No. 3. The firm Bhagat 
Ram Mangal Sain, hereinatter called defen- 
dant No. 4, was working at Sialkot and en- 
tered into some sort of grain transactions 
with defendant No. 3. On November 2, 
1932, Bhagat Ram, proprietor of defendant 
No. 4, executed a deed, Ex. P 3,in favour 
of defendant No, 3, in which he admitted 
his liability to pay Rs. 5,000 to defendant 
No. 3 and further stated that he had de- 
posited three title deeds relating to his 
Immovable property with defendant No, 3 
by way of equitable mortgage. One of the 
conditions of business between defendant 
No. 3 and defendant No. 4 was that in case 
any disputes arose between the parties, they 
would be settled under the Arbitration 
Act IX of 1899. Disputes did arise and 
they were consequently referred to arbitra- 
tion under the prov'sions of the Arbitration 
Act, into the details of which it is not 
necessary to enter. Sulice it to say that 
an award was made on Jane 12, 1933, and 
a notice of it was also personally served 
on defendant No.4 on July 12, 1933, On 
July 18, 1933, the award was filed in the 
Court of the District Judge, Amritsar. 
Defendant No. 3 applied for transfer of 
the award to Sialkot with a view to execute 
it there. The application was allowed and 
the execution proceedings started at Sialkot. 
Notice under O. XXI, r, 66, C.vil. Procedure 
Code, was issued and served personally 
on defendant No. 4 on November 12, 1933. 
A regular sale of the property followed 
on March 7, 1934, and the sale which covered 
the house in dispute was conirmed on 
April 14, 1934, in favour of one Gopi 
Ohand who was the plaintiff in the Court 
below and is the appellant before us. 

In the meantime, on June 11, 1933, 
defendant No. 4 had Mortgaged the equity 
of redemption of the house in dispute to the 
firm Raja Ram Jai Parkash, hereinafter 
called defendant No. 2, for Rs. 1,925. The 
document evidencing the mortgage was 
registered on July 8, 1933. On February 4, 
1934, defendant No. 2 and defendant No. 4 
agreed to refer to arbitration the disputes 
that arose between them in relation to this 
mortgage. On February 2], 1934, an 
award was made stating that defendant 
No. 3 had “no prioriy in respect of his 
mortgage. On February 27, 1934, this award 
was made a rule of the Oourt and, on 
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May 2, 1934, the house in dispute was once 
more sold to Khazan Chand who was defen- 
dant No. 1 in the Court below. On June Il, 
1934, the sale in his favour was confirmed. 
On June 11, 1935, the suit out of which 
this appeal has arisen, was instituted by 
Gopi Chand against defendants Nos. 1 to 4, 
and was for possession of the house in dis- 
pute. It may be remarked that on June 22, 
1935, defendant No. 1 re-sold the house to 
defendant No. 2. 


Various pleas were raised by the. con- 
testing defendants on which as many as 
15 issues were framed covering all ques- 
tions of law and fact that could possibly 
arise in the case. The Subordinate Judge 
decreed the suit against defendants Nos. 1, 
2and 4, and further burdened them with 
the plaintiff's costs. Dissatisfied with that 
decision, defendant No. 2 appealed to the 
District Judge who accepted the appeal and 
reversing the decision of the Subordinate 
Judge, dismissed the plaintiff's suit. He, 
however, ordered that the parties should 
bear their own costs throughout. There- 
upon the plaintiff appealed to this Oourt 
and the appeal has been referred to us for 
disposal. Various questions of law have 
been raised before us but in our view this 
appeal can be disposed of on the short 
ground that the Court of the Districl Judge, 
Amrilsar, had no jurisdiction whatsoever 
to make an order filing the award. Bys. 2 
of Act IX of 1899, the Act applied only in 
those cases, 

“where, if the subject-matter submitted to arbitra- 
tion were the subject of a suit, the suit could, 
whether with leave or otherwise, be instituted in 
a Presidency town.” 

By the Proviso annexed to this sections 
the Local Government is empowered to 
declare the Act: applicable in any other 
local area as if it were a Presidency town. 
It is common ground that the Act has been 
declared to be applicable to the town of 
Amritsar. Bys. 16, Oivil Procedure Code, 
any suit for foreclosure, sale or redemption 
in the case of a mortgage of or charge 
upon immovable property can only be in- 
stituted in the Court within the local limits 
of wnose jurisdiction the property is situate, 
and though s. 2, Arbitration Act, does not 
expressly refer to this provision of the laws 
the implication is obvious when it states 
where the suit could be instituted. Tne 
immovable property which was involved 
in the award, was admictedly situated at 
Sialkot and any suit enforcing any encum- 
brance against it could only be instituted 
in Sialkot and not anywhere else.” Conse» 


ode 
quently by s. 2, Arbitration Act, the Court 
of the District Judge at Amritsar had no 
-jurisdiction to make an order filing the 
’ award inasmuch as if the subject-matter 
submitted to arbitration were the subject 
of a suit, the suit could not be instituted at 
Amritsar. There was thus a lack of inher- 
ent jurisdiction in the Court ordering the 
filing of the award as the award was incom- 
petent under the Arbitration Act and was 
altogether void. This being so, all subse- 
quent proceedings taken in connection 
therewith were without jurisdiction and 
have no effect in law. The plaintiff having 
acquired his rights on the basis of this 
award, cannot be said to have acquired any 
such title as can be protected or enforced 
in law. There is abundant authority in 
suppcrt of the proposition that the defen- 
dants were entitled in this suit to raise 
pleas on this ground and this is practically 
conceded by the plaintiff. 

We accordingly dismiss the appeal and 
uphold the decree of the lower Appellate 
Court dismissing the plaintiff's suit though 
on a different ground. In the peculiar cir- 
cumstances of the case, however, we leave 
the parties to bear their own costs before 
ue. 

Dy Appeal dismissed. 
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_,., OUDH CHIEF COURT 
Civil Miscellaneous Application No. 529 
of 1938 
September 28, 1938 
Tuomas, Ac. O, J. AND York, J. 
Rani SURAJ KAUR AND oraers— 
APPELLANTS 
versus 
Raja DEO SINGH AND crners— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XLV, 
r. 15— Order of His Majesty in Council, execution 
of—Prayer for preparation of memorandum of 
costs— Prayer for transmission of order to Court 
concerned, tf included—Proper procedure-Direction 
for_execution, if necessary. 

Where in an application for execution of an 
order of His Majesty in Council, it is prayed that 
memorandum of costs should be prepared, the 
prayer includes also the prayer for transmission of 
the order to the Court concerned. The usual pro- 
cedure adopted by the Oudh Chief Court is that 
when such an application is made, it is sent to 
the office for necessary action. The office then 
prepares the memorandum of costs, and.transmits it 
to the Court concerned without any further direc- 
tion or orders of the Court. 

When transmitting an order of His Majesty in 
Council for execution under V, r 15 (2), 
Civil Procedure Oode, it is not snecessary to give 
any further directions and particularly when they 

gre not asked for, 

. i s 
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C. Mise. App. filed in P: Œ Appeal No. 68 
of 1934, : 
Messrs. Radha Krishna, Sri Ram, Bishun 
Singh and S. N. Srivastava, for the Appli- 
cant. , 
Messrs. M. H. Qidwai aad Karta Krishna, 
for the Opposite Parties. 


Order.—This isan application | under 
O. XLV, r. li of the Gode of Civil Pro- 
cedure on benalf of Dr B. N. Varma, 
praying as follows : . 

“That having regard to the terms of the sale 
deed, dated October 3, 1933, and the order in Council 
attached herewith, this Hon'ble Court be pleased to 
direct the office to prepare the estimate of costs 
awarded by their Lordships of the Privy Council 
in terms of Indian Money and transmit it to the 
Court which passed the decree with the direction 
that the petitioner would be entitled to execute the 


decree for costs of allthe three Courts against the 


legal representatives of Thakur Gaya Bakheh Singh 
and Raja Birendra Baikram Singh.” 


It appears that on February 16, 1931, Kr. 
Deo Singh under the guardianship of his 
mother, Musammat Raj Rani Kaur, filed a 
suit for declaration in respect of certain 
properties inthe Districts of Hardoi, Luck- 
now and Unao against Thakur Gaya Bakhsh 
Singh and others on the original side of 
this Court. The suit was decreed in favour 
of Kr. Deo Singh in respect of properties 
held to be talugdari properties. He was 
awarded costs amounting Rs. 3,585 1-0, 
Thakur Gaya Bakhsh Singh then appealed 
to this Court, and during the pendency of 
the said appeal, in order to meet the ex- 
penses for prosecution of the appeal, and 
some other connected appeals pending in 
this Court and alsoto raise funds for the 
prosecution of the appeal before their 
Lordshipsof the Privy Council, Musammat 
Raj Rani Kaur as guardian of Kr. Deo Singh 
transferred a3annas3 pies share in the 
estates under a sale deed, dated October 3, 
1933, in favour of Dr. B. N. Varma. The 
other purpose stated in the sale deed is to 
provide the minor and his mother with 
maintenance of Rs. 100 per mensem till 
they obtain possession of the estates. or 
till the date when the judgment of the 
Court in favour of Kr. Deo Singh becomes 
final. The applicants name was added in 
the array of respondents as respondent No, 4 
by an order ofa Bench of this Court; De- 
cember 11, 1933. 

Itis stated on behalf of the applicant 
that the costs of the Appellate Gourt amounts 
to Rs. 4,032-2-0 and the costs before their 
Lordships of the Privy Council, R8. 8,187-1-6, 
Mr. Mubashir Husain admits that the appli- 
cant paid fees to the Counsel in the Appel- 
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late Court and also sent some money to the 
Solicitors in London. 

The applicant has filed the original order 
of their Lordships of the Privy Council with 
his application which shows that the costs 
of the appeal has been awarded to respond- 
ent No. 1 and not to the applicant. Kr. 
Deo Singh has filed a duplicate copy of the 
- order of their Lordships of the Privy Council 
signed by the clerk of the Council. 

The learned Counsel on behalf of the 
applicant relies on one of the clauses of the 
sale deed in which it is stated that in the 
event of success, he will be entitled to rea- 
lise and spend all the costs awarded to 
respondent No. 1, (Kr. Deo Singh). It is 
further contended that the sale deed has 
been accepted by a Bench of this Court 
in its crder, dated January 22, 1934. There 
is a gocd deal of force in this argument. 

The contention on behalf of Kr. 
Singh is: 

(1) that the application is belated. 

(2) that the application is not maintain- 
able, and 

(3) that the sale deed is invalid. 


The application filed by Kr. Deo Singh 
is dated July 16, 1938, in which it was 
prayed that a memorandum of costs be 
directed to be prepared and the following 
order was passed by one of us :—“To office 
for necessary action.” This is the usual 
order which is passed cn such applications. 
The memo. of costs was prepared and signed 
by the Deputy Registrar on July 26, 1938, 
while the present application with the 
application for stay of preparation of memo. 
of costs till the disposal of the application, 
was made on August 2, 1938. The following 
` order was passed on the application for 

stay : 

het notice go. The preparation of memo. of 
costs and further proceedings in pursuance of the 
application made by respondent No.1 will be stayed 
till the decision of the application presented to-day.” 

The following endorsement: ““Oopy with 
the following papers be placed on the file 
of Original Suit No. 2 of 1931 for informa- 
tion and necessary action” was made on 
July 30, 1938, on the back of the application 
made by Kr. Deo Singh, dated July 16, 
1938. The papers were transmitted on the 
Original Side on August 6, 1938. 

The contention of the learned Counsel 
` on behalf of the applicant is that the appli- 
cation on behalf of Kr. Deo Singh simply 
prays thatthe memo of costs be prepared, 
and that there isno prayer that it should 
be trangmitted. We donot agree with this 
contention. In our opinion, this prayer 
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includes also the prayer for transmission 
of the order to the Court concerned. The 
usual procedure adopted by this Court is 
that when such an application is made, it 
is sent to the office for necessary action. 
The office then prepares the memo. of costs, 
and transmits it to the Court concerned 
without any further direction or orders of 
the Court. 


Tt was next pointed out that under 
O. XLV, x. 15, el. (2), the Court should 
have given certain directions for the execu- 
tion of the decree. In our opinion, it was 
not necessary to give any further directions 
and particularly when they were not asked 
for. 

It was contended by the learned Counsel 
on behalf of Kr. Deo Singh that the act 
of the Oourt is only ministerial act. It is 
not necessary to discuss this point. We ara 
of opinion that the application is belated 
and the applicant’s remedy now is to raise 
the points which are raised before us either 
in the Court which decided the suit, or the 
executing Court. h 

In this view of the case, it is not necessary 
for us to decide the other points which 
have been raised by the learned Counsel on 
behalf of Kr. Deo Singh. eects 

We accordingly reject tbe application 
but make no order as to costs. 


D. Application rejected. 





MADRAS HIGH COURT 
Second Civil Appeal No. 573 of 1933 
Feburary 15, 1938 
MADHAVAN NAIB AND Stopaet, JJ. 

PANGUDAYA PILLAI AND ANOTHHR— 

Dergnpants— APPELLANTS . 
versus 

UTHANDIYA PILLAI AND orders — 
PLaIntivss—RisPoNDRNTS 

Hindu Law—Debis—Manager—-Loan to manager 
—Partition—Duty cf  ecreditor—Co-parcener ac- 
quiring separate property by incurring debts— 
Property thrown in common stock and partitioned— 
Members, if liable for debts—Limitation Act (IX 
of 1908), ss. 20, 21—Debt by manager —Partition— 
Acknowledgment by one—Debt, if kept alive against 
others—-Pro-note by manager—Remedies open to 
creditor—Joint Liability of Hindu undivided family 
for family debt, whether debt within s. 20, 

A person who lends money to the manager of ajoint 
family by “way of simple loan may sue for it, whether 
there is partition or no partition, within the statutory 
period. if he does not wish to do that but prefers— 
as many creditors do prefer—to leave his “ money - 
out at interest, ig it too much to expect of him that 
he should enquire whether the family is still un- 
divided ? Go that, if it is not, he may obtain acknow- 
ledgmenta of the debt from those members of thee 
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family who did not contract with him at the time 
ofthe loan. 

Where a property originally purchased as sepa- 
rate property ig thrown into hotchpot, and divided in 
partition, this fact will not by itself make otber 
members of the joint family liable for the debts 
incurred by the purchaser for acquiring that 
property. ` 

After partition by making payments towards the 
loan and placing them on record as required by 
s. 20, Limitation Act, the person who, as manager 
of the family originally contracted the debt, can- 
not keep it alive against the other members of the 
family—assuming of course that it isa debt binding 
on the family. 

The legal remedies open toa person who lends 
money on & promissory note, to the managing 
member of a joint Hindu family have been well- 
defined. While thefamily ia still joint, the creditor 
can file a suit against the managing member alone 
and can obtain a decree against him on the pro- 
missory note and, if, he proves that the debt is 
binding on the family, a declaration that he, the 
plaintiff, is entitled to execute his decree by 
- attachment and sale of the joint family property. At 
the time of execution proceedings, however, the 
junior members of the family are at liberty to dis- 
pute the binding nature of the debts; and in order 
to forestall all such objections, the creditor may 
implead the junior members in the suititself and 
if they dispute the binding nature of the debt, he 
can have that question tried. Partition does not 
put an end tothe liability of the junior members 
but the nature of the remedy is changed. In the 
first place the suit must be filed in the first in- 
stance against allthe members of the family. In 
the secend place the decree against the junior 
members will be in the form of a declaration that 
execution may be had by attachment and sale of that 
portion of the property which each got at partition and 
of which he still retains possession. Suryana- 
nayana v. Viswanadhan (6), relied on, [p. 247, col. 


“The joint liabilities of the members of an undi- 
vided Hindu family for a family debt, is not a 
debt within the meaning cfs, 20, Limitation Act, so 
that one member by making a part payment can 
keep the debt alive against all the others. 

Reading ss, 20 and 21 together, therefore, it can- 
not be held that the members ofa joint family are 
for the purposes offs. £0, ‘‘ persons liable to pay 
the debt when the debt in questicn cannot be 
devied frem them personally, but is merely recuver- 
able by the sale jof the joint family property, on 
foot of a decree made to that effect. Much less then 
tre the said members" persons liable to pay the 
debt” when by reason of partition the joint family 
hs : disappeared and the debt is recoverable mere- 
ly by sale of the property got at partition on foot 
of a decree made against those divided members, 
the operation of which decree is contingent on their 
stil) retaining possession of the said property or 
some of it f 

8. C.A against tle decree cf the District 
Ccurt, Trichinopoly, in A. S. No. 92 of 1932. 

Messrs. T. V. Muthukrishna Iyer and A. 
V. Nurayanaswamy Iyer, for the-Appel- 
lants. 

Messrs, K. Bhashyam Iyengar and T. R. 
Srinivasan, for the Respondents.” 


Stodart, J—The suit on which this 
second appeal arises wap based cn a pro- 
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missory note executed by defendant No. 1. 
Defendants Nos. 2 and 3, the present appel- 
lants, are the younger brothers of defend- 
ants No.1. Plaintiff alleged that they were 
present when the money was lent and the 
pote executed but this was not believed in 
the trial Court. Plaintiff further alleged that 
defendant No.1 was manager of the joint 
family consisting of himself and his brothers 
defendants Nos. 2 and 3, that the note was 
to secure aloan which was contracted for 
the benefit of the family and that the three 
brothers continued undivided upto the 
date of suit. It was found, however, at the 
trial that the family hid become divided 
in 1920 the year after the exccution of the 
note and further that the plaintiff had be- 
come aware of this change of status at least 
as early as 1924. Two main questions arose 
for decision: 

1. Was the loan contracted for the benefit 
of the family ? 

2. Do the endorsements of part payment 
made on the note by defendant No. l avail 
to save tte bar of limitation against defend- 
ants Ncs. 2 and 3? 

The learned Districts Mansif found that 
out of the consideration of Rs. 700, Rs, 300 
was expended cn purchasing a smail piece 
of land and Rs 100 in discharging the 
balance of the price of a house site pre- 
viously purchased. He did not find that 
these transactions were prima facie advan- 
tageous to the family but held that since 
the land, which was purchased by defend- 
ant No. 1 alone, for Ks. 300, was brought 
into the hotchpot at the partition and divided 
amongst the brothers, defendants Nos. 2 
and 3 were also liable to discharge the 
debt. On the point of limitation he held 
that the suit was barred against defendants 
Nos. 2 and3. On appeal the learned Dis- 
trict Judge agreed with the trial Court 
that defendants Nos. 2 and 3 were liable 
for the debt and onthe point of limitation 
he reversed the decision of the District 
Munsif holding that the payments made 
by defendant No. I after partition operated 
to extend the time for a suit as aganist 
defendants Nos. 2 and 3. Both of these 
adverse findings are now attacked and on 
both grounds we think this appeal should 
succeed. ‘lhe promissory note is as follows: 

“Promissory note executed on April 23, 1919, by 
Arunechalam Pillai in favour of Sappania Pilia. 
Amount borrowed by me from you this day in 
cash on account of my urgency for purchasing 
land is Rs 700. I shall pay this sum, ete. - 

There is nothing here to indicate that 
the land was originally purchased for the 
family. On the contrary defendant No, 1 
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Arunachalam declares that he purchased it 
for himself and he does not describe him- 
self as being acting as the manager of the 
family. Nor as we have observed is there 
anything to show that the land purchased 
was beneficial to the family. On the con- 
trary, if the only profit which the family 
as such derived from the loan was this 
small piece of land for which Rs. 300 was 
paid, then the whole transaction was im- 
Prudent. For, the annual profit from 22 
cents even of wet land as this was, would 
not suffice to meet the interest of Rs. 84 on 
the loan of Rs. 700. Apart from that, even 
if we assume for the sake of argument that 
the land was a profitable investment, there 
is no indication at all that in order to buy 
it, it was necessary to borrow money and 
that the price could not have been met out 
of the annual profits of the family property 
or out of accumulated savings. As for the 
lower Court's reasoning that defendants 
Nos. 2 and 3 would be liable for the debt 
because the land was shared with them at 
Partition, that we think is unsound. For 
defendant No. 1, the actual purchaser, may 
have thrown the land into hotebpot to com- 
pensate for some advantage contributed by 
defendants Ncs. and 3. Defendant No. 1 
had his own separate business and pre- 
sumably some assests of his own and 
some liabilities which he alone was bound 
to discharge. It is quite possible that de- 
fendants Nos, 2 and 3 contributed some- 
thing at the partiticn of 1920, to counter- 
balance which each g t 7 cents out of. the 
land purchased in 1919. The fact there- 
fore that the land purchased in the sole 
name of defendant No. 1, was subsequently 
divided amongst all the defendants, does 
not by itself show that the parchase was 
intended for the benefit of the family or 
that, in point of fact, it resulted in any 
benefit to the family as such. The appel- 
lants are, we think, bound to succeed on 
this ground alone. 

Coming to the question of limitation, a 
very interesting argument has been ad- 
vanced for the respondent by Mr. Sitarama 
Rao who has brought to the question at 
issue, his extensive knowledge of the case- 
law bearing on this somewhat difficult 
subject. The facts, as found, we have already 
stated. In more detail they are as follows: 
The promisscry note was executed in 1919. 
In 1920 tke defendants became divided. 
Neither at "the time of the execution of the 
promissory note, nor at the time of the 
partition® is tbere anything to show that 
these appellants were aware of the loan. 
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After the partition, if the endorsements on 
the note are to be accepted, defendant No. 1 
made four payments of interest, namely on 
April 27, 1921, Re, 100; on April 12, 
1924, Rs. 5; on March 16, 1927, Rs. 10; 
and on March 5, 1930, Rs. 5. Atno time, 
so far as the evidence goes, did defend- 
ants Nos. 2 and 3 become aware of the loan. 
The suit was filed on June 11, 1931. The 
result is somewhat astonishing, namely that 
eleven years after partition the junior 
members of the family should find theme 
selves called upon to meet a claim founded 
on a pre-partition debt, of which until that 
mcment they may not have had the slighest 
knowledge. The learned District Judge was 
of the opinion that it would be unjust if the 
right of a creditor to recover a family debt 
out of the whole property of the family 
conld be defeated by partition. But we 
think his sympathy is misplaced. A person 
who lends money to the manager of a joint 
family by way of simple loan may sue for 
it, partition or Do partition, within the 
statutory pericd. If he does not wish to do 
that but prefers—as many creditora do 
prefer-to leave his money out at interest, 
is it too much to expect of him that he 
should enquire whether the family is still 
undivided? So that, ifit is not, he may 
obtain acknowledgments of the debt from 
those members of the family who did not 
contract with him at the time of the loan. 

The question we have to decide is whe- 
ther after partition by making payments 
towards the loan and placing them on 
record as required by s. 20, Limitation Act, 
the person who, as manager of the family 
originally contracted the debt, can keep it 
alive against the other members of the 
family—assuming of course that it is a 
debt binding on the family. Here for 
instance the plaintiff could have filed his 
suit at any time before April 23, 19922, 
and could have got decree against defend- 
ants Nos. 2 and 3, not, it is true, executable 
against them personally, but capable of 
being executed by the attachment and sale 
of any property they had got at the parti- 
tion and which they still retained. Or, 
instead of filing a suit, the plaintiff having 
learnt of the partition could have secured 
an acknowledgment from defendants Nos, 2 
and 3, thougn of course this would have given 
him no lien on the property which they 
had obtained at the partition. Bat the debt 
would have been kept alive as against them. 
Can we ga step further and say that by 
accepting part payment of principal and 4 
interest from jthe senior member of the 
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family the plaintiff actually kept the debt 
alive as against all the members? The point 
has been twice decided recently in this 
Court and in a sense adverse to the res- 
pondent. Curgenven, J., as he then was, in 
‘Civil Revision Petition No. 623 of 1933 
(not reported, held on facts which are similar 
to the facts of this case, that the point was 
governed by s. 21 (3) ib), Limitation Act, 
He said: 

“that payment, being made after partition, was 
not made by ‘the manager for the time being" as 
required by s. 21(3) Ab), Limitation Act, and did 
not therefore avail to save limitation against the 
defendants’ brother.” 

And Sir Owen Beasley, O. J. in Rama 
Vadhyar v. Manian Vadhyar, (1) held 
to the same effect. This present appeal 
has been referred to a Bench for deci- 
sion on account of the alleged discre- 
pancy between the Law Weekly case and 
Muniswami Goundan v. Kutti Moopan (2). 
There is, however, no real discrepancy. For 
the latter case is one where the debt was 
contracted by a Hindu father before parti- 
tion andthe question was whether limita- 
tion was saved against his sons by pay- 
ments made by him after partition. It was 
held that inasmuch as the pious duty of a 
Hindu son to pay his father's debts was not 
extinguished by partition, the father's pay- 
ments operated to keep the debt alive against 
sons. 

Now, examining the relevant sections of 
the Limitation Act, s. 21 is explanatory of 
ss. 19 and 20. By s.19 the time for the 
suit is extended by an ackowledgment in 
writing signed by the person against whom 
the claim is made. By a. 20 the time is 
extended by a payment of interest or part 
payment of priucipal evidenced by the 
Writing or signature ofthe debtor. In both 

e cases the act which operates to give a fresh 
period of limitation may be done by an 
“agent duly authorized in this behalf.” And 
s. 21 extends as it were the somewhat 
strict expression “duly authorized agent” to 
certain persons in whom authority to 
acknowledge lawful claims is vested in 
virtue of their legal relationship to the 
principal, such as the lawful guardian of a 
minor or the committee of a person of 
unsound mind. Section 21 (3) (b) is: 

“For the purposes of the said sections (ss. 19 
and 20) where a liability has been incurred by, or 
on behalf of, a Hindu undivided family as such, 
an acknowledgment or payment made by the 


(1) 45 L W 767; 173 Ind Cas, 319; A I R 1937 Mad. 
586; 10 R M562. Á 
(2) 56 M 833; 145 Ind, Cas’ 404; °A I R1933 Mad. 
708; 65 M L J 311; 38 L W 325; 6 RM 55;65 ML 
a 311; (1933) M W'N 955, 
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manager of the family for the time being, shall 
be deemed to have been made on behalf of the whole 
family." 

Ourgenven, J.'s reasoning in the case 
cited is that “the person liable to pay the 
debt” if his liability arises only on the 
ground that it is a family debt for the 
purpose of s. 20 be represented after parti» 
tion by the person who was the family 
manager. Mr. Sitarama Raos contention, 
however, is that s. 21 (3) (b) does not apply 
to the case at all. He bases his argument 
on a strict construction of s. 20. Thatsection 
so far as relevant is: 

“Where interest on a debtis, before the expiration 
of the prescribed period, paid as such by the person 
liable to pay the debt, a fresh period of limitation 
shall be computed from the time when the payment 
was made.” 


And this has been interpreted as cover- 
ing cases where there is a plurality of 
debtors and the payment is made by only 
one of them, saving of course the cases 
specifically excepted in s. 21 (2), cf joint 
contractors, partners, executors or mort- 
gagors. In all other cases payment by one 
gives a fresh period of limitation against 
all. This interpretation is now well- 
established and it is necessary for us to 
refer in detail to the numerous inatances 
which have been cited at the bar in which 
it has been applied. There is the case of 
the universal donee whose liability for the 
debts ofthe donor arises under s. 128, 
Transfer of Property Act. Limitation 
against him is saved by a payment made by 
the donor after the date of the gift: 
Velayudam Pillai v. Vaidhyalingam Pillai, 
17 Ind Cas. 619 (3). And the case of pay- 
ment by one of several heirs towards the 
debt of a deceased person saving limita- 
tion against all who have taken the 
latter's property at his death: Narasimha 
Rama Iyer v. Ibrahim (4). And the case 
where payment by the purchaser of the 
equity of redemption of interest on a mort- 
gage saves limitation against the mortgagor 
ot which Bhuban Mohan Singh v. Ram 
Govinda Gosami (5) is an example. The 
proposition sought to be established by Mr, 
Sitarama Rao for the respondent is that in 
the case of a debt lawfully contracted for 
the necessity of a joint Hindu family, all 
the members of the family are co-debtors ; 
s2 that part payment by one, acknowledged 


(3) 24M L J66; 17 Ind, Oas. 619; 12M L T 
61 


(4)56 M L J 630; 118 Ind, Cas, 302;e AIR 1929. 
Mad. 419; (1929) M WN 146;29L W 789; Ind. Rul. 
(1929) Mad. 798. 

(5) 54 C179; 98 Ind. Cas. 204;A I R926 Oal, 
1218; 44014 188, 
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by writing as prescribed in s. 20, Limitation 
mie gives a fresh period of limitation against 
all. 


Now the legal remedies open to a person 
who lends money on a promissory note, to 
the managing member of a joint Hindu 
family have been well-defined in a course of 
authorities which it is unnecessary for us 
to cite. While the family is still joint, the 
creditor can file a suit against the manag- 
ing member alone and can obtain a decree 
against him on the promissory note and, if 
he proves that the debt is binding on the 
family, a declaration that he, the plaintiff, 
is entitled to execute his decree by attach- 
ment and sale of the joint family property. 
At the time of execution proceedings, 
however, the junior members of the 
family are at liberty to dispute the binding 
nature of the debts; and in order to 
forestall all such objections, the creditor may 
implead the junior members in the suit 
itself and if they dispute the binding 
nature of the debt he can have that ques- 
tion tried. Partition does not put an end 
to the liability of the junior members but 
the nature of the remedy is changed. In 
the first place the suit must be filed in 
the first instance against all the 
members of the family. In the second 
place the decree against the junior 
members wll be in the form of a declara- 
tion that execution may be had by attach- 
ment and sale of that portion of the 
property which each got at partition and 
of which he still retains possession. This 
is now a well-settled proposition of law and 
for authority we need only refer to the 
clear exposition of it by ovr learned brother 
Venkataramana Rao,J.in A. A. A.O. No. 
172 of 1933, reported in Suryanarayana v, 
Viswanadhan (6), In the present case 
Partition has taken place before the respon- 
dent took any stepa to enforce his debt. 
‘The promisscry note was executed on April 
23,1919. Partition was effected in the 
following year; upto April 23, 1922, the 
respondent could have filed his suit against 
wall these defendanis and obtained a decree 
«of the kind just stated. He did not do 
ro. But within that period he secured 
«evidence of a part payment of interest by 
van endorsement on the promissory note in 
Khe handwriting of defendant No. 1; this, 
ne now contends, by the operation of s. 20, 

imitation Act, gave him a fresh period of 
Mimitation against all the members of the 


@) 44 LW 476; 168 Ind, Cas. 686; A IR 1938 
tulad. 956; TÊML J 518; 1936) M W N 10t; 9 RM 
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family and so with each successive pay- 
ment, Section 20 is construed as meaning 
that, when any of ths several persons 
liable to pay a debt, make a payment 
of interest, then from the date of that 
payment a fresh period of limitation shall 
be computed for a suit on the debt, which 
suit will lie against all pers ns liable to pay 
the debt. 

Now accepting this construction of s. 20 
it appears to us that the question for deci- 
sion is reduced to this. Are defendants 
Nos. 2 and 3 persons liable to pay the debt 
within the meaning ofs.20? That ques- 
tion we think must be answered in the 
negative as the trial Court has answered it. 
The debt is the money now due on account 
of the money lent to defendant No. 1 on the 
promissory note. Oertainly defendants No.2 
and 3 are not now liable to pay it. All that 
plaintiff can get by way of relief against 
them is a decree declaring that if they 
got any of the family property at partition 
and if they still retain that property or 
any part of it, then in execution of the 
decree that property may be attached and 
sold. This kind of contingent liability did 
not, in our opinion, make defendants Nos. 2 
and 3 at the time when defendant No. L 
made the initial pxyment of interest nor at 
the times when he made each successive 
payment, co-debtors of defendant No. lin 
the senseimpliedin s. 20. Mr Muthukrishna 
Aiyar for the appellants is, in our opinion, 
right waen he contends that the joint 
liabilities of the members of an undivided 
Hindu family for a family debt, is not a 
debt within the meaning of s.20 so that 
one member by making a part payment 
can keep the debt alive against all the 
others. His argument is thatif it was that 
kind of a debt there would have been no 
necessity for the Legislature in 1923 to 
enact s. 21 (3) (b). The relevant words of 
that section which we have alraady set out 
OP or the purposes of ss. 19 and 20 where a 
liability has been incurred on behalf of a Hindu 
undivided family as such,a payment made by the 
manager of the family for the time baing, shall bs 
deemed tohave been mule oa bahalf of the whole 
family.” 

Now, according to Mr. Sitarama Rao, s. 20 
already provided for such cases. „It 
enabled nôt only the manager but indeed 
any member of the family by making a 
payment towards the debt and acknow- 
ledging it in writing, to give the creditor 
a fresh period of limitation for a suit 
against all the members. But if that was 


the effect of s. 20 there was no need fo ° 
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the enactment of s. 21 (3) (b), Reading 
ss. 20 and 21 together, therefore, we are 
unable to hold that the members of a joint 
family are for the purposes of s, 20, “persons 
liable to pay the debt” when the debt in 
question cannot be levied from them 
personally, but is merely recoverable by 
the sale of the joint family property, cn 
foot of a decree made to that effect. 
Much less then are the said members 
“pereons liable to pay the debt” when by 
reagon of partition the joint family bas 
disappeared and the debt is recoverable 
merely by sale of the property got at 
partition on footof a decree made against 
those divided members, the operation of 
which decree is contingent on their still 
retaining possession of the said property 
or some ofit. In the result we allow this 
second appeal. The decree of the District 
Munsif is restored and the appellants are 
awarded their costs throughout to be paid by 
the plaintiffs in the suit. 


ND, Appeal allowed. 


ed 


OUDH CHIEF COURT 
Criminal Reference No. 53 of 1938 
` October 14, 1938 
YoRKE, J. 
EMPEROR—OCompiLaInant 


VETSUS 
MAHADEO—Opposits PARTY 

Criminal Procedure Code (Act V of 1898), 
(1)-- Fact of previous convictions of accused not 
known to Magistrate—Accused not charged under 
s. 15, Penal Codz (Act XLV of 1860), and case not 
referred to superior Magistrate—High Court, if can 
order re-trial by competent Court. 

The accused bad no less than six previous con- 
victions under es, 379, 380 and 38}, Penal Oode. 
This -fact was, however, not put before the Second 
Class Magistrate who was trying the case under 
s. 380, Penal Code, and in consequence the accused 
was not charged under s. 75, Penal Oode, and the 
case was disposed of by the Magistrate himself in- 
stead of being sent up to a Magistrate with higher 
powers under s. 349, Oriminal Procedure Code : 

Held, that under the provisions of 8, 439, Orimi- 
nal Procedure Code, cl.J, the High Oourthad the 
power to reverse the finding and sentence and 
order that the accused be re-tried by a Court of 
competent jurisdiction subordinate to the High 
Court or committed for trial. &mpress v, Yusaf 
Aias Bahram \1), referred to. . 

Or. Ref. made by the District Magistrate, 
Lucknow, under s. 438, Criminal Procedure 
Code. z 

Mr. S. C. Dass for Mr. H. K. Ghose, for 
the Crown, f 

Order.—This is a reference by the Dis- 
trict Magistrate of Lucknow recommend- 
ing that the conviction of one Mahadeo 
under s. 380, Indian Penal Code, be set 


3, 439 
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aside and the case be ordered to be re tried 
according to law. 

It appears that the said Mahadeo is a 
man who has no less than six previous 
convictions under ss. 379, 380 and 381, 
Indian Penal Code. This fact was, however, 
not put before the Second Class Magis- 
trate who was trying the case, and in 
consequence the accused Mahadeo was not 
charged under s. 75, Indian Penal Code, 
and the case was disposed of by the 
Magistrate himself instead of being sent 
up to a Magistrate with higher powers 
under s. 349, Oriminal Procedure Code. I 
think it is clear that under the provisions 
of s. 439, cl. 1, this Court has the power 
to reverse the finding and sentence and 
order that Mahadeo be re-tried by a Court 
of competent jurisdiction subordinate to 
this Court or committed for trial. I am 
supported in this view by the case of 
Empress v. Yusaf Aias Bahram reported 
in the Punjab Record, Vol. XIV, 1879, 
Criminal Judgments, page 78 (1), in 
which the circumstances were very 
Similar. In that case the accused gave a 
wrong name. After he was convicted he 
was recognised in jail by the Darogha. 
The case was reported to the Chief Court 
which set aside the conviction and direct- 
ed a new trial: that is to say, in that 
case the conviction was set aside on what 
amounted to the discovery of new evidence 
justifying a charge under s. 75, Indian 
Penal Code, and thatis exactly what Iam 
asked todo by the present reference. I 
accordingly accept the reference, set aside 
the conviction of Mahadeo and direct that 
he be tried de novo before a Magistrate of 
the District and that the previous convic- 
tions he set out in the charge. The Magis- 
trate will of course be at liberty if he. 
thinks it necessary to commit the case for 
trial to the Sessions Court. 

I note that the search slip referred to 
in the order of reference has not been 
placed on the record of the trial Court 
nor sent up to this Court along with the 
gas of reference. This should have been 

one. - 


D. Reference accepted. 
(1) 28 P R 1879 Cr. 
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 RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 18 of 1933 

May 18, 1938 

Ropeets, C. J. AND Sparao, J. 

BOMBAY BURMA TRADING 
CORPORATION, Lup. AND ANOTHER — 
APPELLANTS 
versus 
DAW CHI—Responpenr. 

Workmen's Compensation Acti VIII of 1927), 3. 3 (1) 
—Death in course of employment — Facets prored 
giving rise to conjliciing inferences of equal degrees 
of probability as to cause of death—Onus of 
proving case ts not discharged by applicant. 

Tf the facta proved give rise to conflicting infer- 
ences of equal degrees of probability, so that the 
choice between them ig a mere matter of conjecture, 
then of course the applicant fails to prove his case, 
because it is plain that the onus in these matters is 
upon him, 

Compensation was claimed on the ground that the 
deceased met with his death from elephants, in the 
course of his employment. There was no real evidence 
which might be considered as affecting the balance of 
probability one way or the other. The whole subject 
remained a matter of guesswork, and death from 
violence, or death from epilepsy, or death from some 
unexplained cause might afford a right answer: 

Held, thatthe applicant had not discharged the 
onus of proving his case. Lancaster v. Blackwell 
Colliery Oo., Ltd. (1), applied. 

O. Mise. A. against an order of the Oom- 
missioner for Workmen's Compensation, 
dated December 22, 1937. 

Mr. Clark, for the Appellants. 


Roberts, .C. J.—We have come to the 
conclusion that this appeal must be allowed. 
It is brought by the Bombay Burma Trad- 
ing Corporation, Limited, and Maung Po 
Htai, who was added as an appellant, 
because he is a contractor working for the 
Corporation and supplying elephants. And 
one of the elephant riders was a man 
named Maung Ba who unfortunately 1:8t 
his life in the jungle in April 1937. On the 
morning cof April 25, at about 5-30, Maung 
Ba went out to collect an elephant, which 
he had been in the habit of riding and 
was known as Sadaw Koon. It appears that 
the elephant in question was not dangerous, 
but of mild disposition though fettered, 
as is commoaly the case in order to prevent 
it exercising a tendency to roam. After 
Maung Ba had been absent for about a 
day or two, a search took place on his 
account, and he was found dead in the 
jungle. on April 30, and Daw Chi brought 
this application ; and the ccntention of the 
dependent was that the deceased had lost 
his life through an accident whilst being 
a worknian and arising out of and in the 
course of his employment. It is conceded 
that hé was a workman, and it is conceded 


that the accident arose in the course of his: 
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employment, that is to say, it was during 
the period of his employment when he 
met with his death. But we have to cm- 
sider whether the accident aress out of his 
employment, and in so doing we must 
consider ourselves as bound by the rules 
which have been carefully laid down in 
this behalf. The Commissioner for Work- 
men’s Compensation had to consider how 
Maung Ba met his death, and he decided 
that the deceased was killed by an elephant 
in the jungle. The persons who found the 
dead body dc not speak to any marks of 
violence on the body when it was found or 
to any sign of a struggle or a disturbance 
on the ground round the dead body, 
although it is true that some bamboo shoots 
bad been broken from trees ata distance 
quite close to the deceased. The body was 
lying face upwards, anditis said that this 
is not a normal position fur a person who 
has been killed by an elephant, to lie. 
There were no new elephant tracks, but 
there were tracks three or four days old, 
and of course the dead body was found on 
the fifth day after Maung Ba had left to 
search for this particular elephant. 

The only circumstance which led persons 
to think, so far asit can be gathered, that 
Maung Ba had met with his death from 
elephants was that he was found in the 
elephants’ feeding ground and that ele- 
phants bad been near, But, as J have said, 
there were no signs of violence upon hin, 
The particular elephant which he was 
searching for was found fettered later, and 
it has always been gocd-tempered and it 
would bea matterof complete conjecture 
as to how he came by his death, were it 
not for the fact that there is other evidence, 
and evidence from the deceased's own 
nephew, that he was subject t) convul- 
sions, or fits, which used to last for about 
five minutes, and that only during the 
previous years he had had an attack of 
epilepsy, at some Kyaung and had had to 
crawl back to camp. The other witnesses 
agree with regurd to his seizures and it 
must always be a matter of complete doubt 
as to whether he had a seizure and died 
as a result of it, or whether he met his 
death in any other way. When the body 
was found its condition was such that it 
was found necessary to cremate it at once, 
and it was subsequently buried. But the 
Commissioner, being in grave doubt as to 
how the deceased met with his end, secured 
the exhumation of the body and has relied 
for his finding upon a medical report, or 
letter, „giving the opinion of a medicat 
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officer. In my opinion, that does not remove 
the case from one of conjecture only. The 
medical officer could not be questioned about 
the matter, but the Commissioner had to 
rely on his rather laconic observations. He 
said that he was of opinion that certain 
fractured bones were due to violence. This 
was six months after the death, and as 
we know thatthe bedy was cremated it is 
strange that the Sub-Assistant Surgeon 
should say that there were no signs that 
the bones were charred Moreover, the 
skull bones, the bones of the arm and the 
bones of the leg were not discovered at all: 
and to say that other bones which were 
discovered were fractured because the death 
was caused by violence is to draw a com 
clusion of doubtfol warrant. | 

In my opinion, therefore, the Commis- 
sioner should not have attached any re- 
liance upon the report of the Sub Assistant 
Surgeon: and this remark, of course, is not 
intended to be in the least a criticism upon 
that officer, who had somewhat imperfect 
material upon which to work. But as the 
exhumation really resulted in no. further 
enlightenment, in my opinion the Commis- 
sioner had no satisfactory evidence upon 
which he could arrive at the conclusion 
which he did. As is said by Lord Birke..- 
head in Lancaster v. Blackwell Colliery 
Co., Ltd, (1) atp 6118: oat 

“Tf the facts proved give rise to conflicting infer- 
ences of equal degrees of probability, eo that the 
choice between themis a mere matter of conjecture, 


then ofcourse the applicant fails to prove his cise, 
because it is plain that the onus in these matters is 


upon him." ; 

I think this is just one of those cases in 
which it may be said tzat there is no real 
evidence which might be considered as 
affecting the balance of probability one 
way or the other. The whole subject must 
ever remain a matter of guesswork, and 
death from violence, or death from epilepsy, 
or death from some unexplained cause 
might afford a right answer. In these 
circumstances, I am of opinion, that this 
appeal must be allowed. 

Spargo, J.—I agree. 

£. Appeal allowed. 

(1) (1919) 89 L J K B 609; 122 L T 162; 648 J 115; 
12 B W O O 400. 

*Page of (1919) 29 L. J. K. B. Led.) 
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OUDH CHIEF COURT 
Privy Council Appeal No, 2 of 1987 
October 19, 1938 

Tuomas, AG. O. J. AND Zia UL HASAN, J. 
Khan Bahadur Moulvi RAFI-UD-DIN 

AHMED AND OTHERS — APPLICANTS 

versus 
Rani KANIZ ABID AND otazrs— 


OPPOSITE PARTY 

Privy Council—Leave to appeal—Valuation— 
Multiples prescribed by U. P. Encumbered Estates — 
Act ( XXY of 1934), if can be made basis of calcula- 
tion— High Court rejecting claim for mesne profits—~ 
If can be considered for valuing property —V abue of 
immovable property, determination of—Substantial 
question of law-—~Case supported by Privy Council 
decision— Held no question of law. 

The multiples prescribed by Encumbered Estates 
Act, were fixed for the purposes of the Act, and 
they cannot be made the basis of calculating 
values of properties generally, 

Where the High Oourt had distinctly dismissed 
the claim for mesne profits, no question of mesne 
profits arises in valuing the property for the pur- 
poses of an appeal to His Majesty in Council. 

The market value of immovable property 
ually determined by instances of sales, 

Held. that apart from the value of the property 
in dispute the case was not a fit one for appeal 
to His Majesty in Council as involving substantial 
question of law, since the opposite party's title 
to the property in dispute was protected by the 
judgment of their Lordships ofthe Judicial Oom- 
mittee inother suit. : 

P.O. A, for leave to appeal to His Majesty 
in Council. 

Mr. Nazir-ud Din, for the Applicants. 

Mr. Ali Zaheer, for the Opposite Party. 


ia us- 


Judgment.—This is an application for 
leave to appeal to His Majesty in Council 
against a judgment and decree of this 
Oourt, dated September 22, 1936. 

A question arose as to whether or not 
the value of the subject-matter of the 
appeal was Rs. 10,000 or more. The plainte 
iff opposite party valued her suit at 
Rs. 5,990 and this valuation was never 
objected to by the present defendants- 
applicants. It was, however, urged in the 
application that the decree of this Oourt 
involves directly a claim respecting pro- 
perty of the valu- of Rs. 14,000, We, 
therefore, acting under O. XLI, r. 5, refer- 
red the matter for report to the Court of 
first instance and the learned Oivil Judge 
of Bara Banki has made a report to the 
effect that the value ofthe property in. suit 
at the time whenthe suit was filed was 
Rs. 10,370 and at the time of thie Court's 
decree Rs. 11,720. 

This report is objected toon behalf of 
the plaintiff-opposite party on the ground 
that the learned Civil Judge was wrong 
in basing his valculations on the multiples 
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prescribed under the U,P, Eneumbered 
Estates Act, namely, at thirty times the 
profits. We are of opinion that this 
‘objection is well-founded. The multiples 
prescribed by the Hncumbered Es‘ates Act 
were fixed for the purpcses of the Act, 
and they cannot, to our minds, be made 
the basis of calculating values of properties 
generally. Moreover, the report of the 
learned Civil Judge shows that he arriv- 
ed at the figures mentioned > above by 
adding Rs. £00, the amount of mesne pro- 
fits to the actual value found out by him by 
multiplying the profits by thirty; but no 
question of mesne profits would arise in the 
proposed appeal to His Majesty in Oouncil 
as this Court distinctly dismissed the 
plaintiff's claim for mesne profits. The 
market value of immovable property is 
usually determined by instances of sales 
but the applicants did not produce a single 
sale-deed before the Court below to prove 
the market value ofthe property in suit. 
We are not, therefore, satisfied that the 
value of the subject-matter in dispute in 
the present case is Rs. 10,000 or upwards. 

It now remains to be seen whether 
apart from the value ofthe property in 
dispute the case is a fit one for appeal to 
His Majesty in Council. After carefully 
going through the judgment of this Court, 
we are of opinion that itis not. The judg- 
ment shows that the plaintiff opposite 
party's title to the property in dispute was 
protected by the judgment of their Lord- 
ships of the Judicial Committee in the 
appeal in Raushan Ali Khan's suit as the 
following passage in 1936 OW N 1069 at 
p. 1074 Kaniz Avid Taluqdaria v. Murtaza 
Hussain Khan (|) will show. 

“Their Lordships of the Judicial Oommittee in 
their judgment Ex. 3, in 1eciting the history of the 
case, distinctly stated that the Subordinate Judge 
‘gave the plaintiff adecree for the properties 
which fell to the junior widow, with the excep- 
tion of certain properties in the possession of 
-the Court of Wards, as to which the suit failed 
for want of the statutory notice’, and in the end 
restored the decree of the Subordinate Judge. It 
seems obvious that the defendants’ rights are sub- 
ject to the limitations contained in the decree in 
their favour, and they cannot claim anything more 
than what has been granted under the decree. 
Thus there can be no doubt that the plaintiff's title 
as mortgagee under Ex. B-21, and as owner of the 
equity of redemption in respectof the mortgage, 
Ex. B-8, under the purchase made by the Deputy 
Commissioner not only remained unaffected but 


was expressly protected by the terms of the decree 
passed in Raushan Ali Khan's suit.” 


How fat the prior mortgage in favour of 


(1) (1936) O W N 1069 at p. 1074; 165 Ind. Cas. 
A 9 RO 207; 1936 O L R 632; ATR 1937 Oudh 
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Ratan Lall and Kundanlal affected the 
plaintiff's rigbt to possessions of the prop- 
erty was also decided on the decision of 
their Lordships of the Judicial Committee 
in Mst. Izzat un-nissa Begam v. Kunwar 
Partab Singh, LR 361. A. 203) (2). 

In view of the decisien of their Lordships 
of the Privy Council referred to in the 
judgment no substantial question of law in 
our opinion remains tobe decided. We, 
therefore, dismiss the application with 
costs. 

D. Application dismissed. 

2) 361 A 203; 3 Ind. Cas, 703; 13 O W N 1143; 10 


OL J 213; 6 ALJ 817; 11 Bom. L R1220;6M L 
T 277; 19 M L J 682; 31 A 583 (PO. 





MADRAS HIGH COURT 
Criminal Revision Oase No. 658 of 1937 
(Criminal Revision Petition No. 619 

of 1937) 

March 7, 1938 
LAKSHMANA Rao, J. 
BOGAMPEDDA GRIDDASAMI 
AND OTUERS—PETITIONERS (ist Pasty) 
versus 
BOGUM ACHIGADU AND ofuzrs—~ 
Raseonpents (I Party) 

Criminal trial—Held ex parte order could not 
be sustained—Fresh enquiry ordered. 

Held, on facts that the Magistrate had not given 
any opportunity to the petitioners to prove their 
case and, therefore, his ex parte orderin the 
enquiry could not be sustained andthe fresh en- 
quiry should be ordered, 


Or. R. Case and P. under as, 435 and 433 
of the Oode of Oriminal Procedure, 183%, 
praying the High Oourt to revise the orderof 
the Oourt of the Sub-Divisional First Glass 
Magistrate of Kurnool, dated June 423, 
1937, in M. P. No. 3 of 1937. 

Messrs. K. Bashyam Iyengar and J. RS 
Gundappa Rao, for the Petitioners. 

Mr. N.S. Mani for Mr. 5. Venkatesa 
Iyengar, for the Respondents. 

Tne Publie Prosecutor, for the Crown. 

Order.—The case was posted to June 
23, 1937, to enable the partiesto file their 
statements and the petitioners were absent, 
when it was called in the office of the 
Sub-Divisional Magistrate at Kurnool 
between 1-30 and 2 p.m. on June 23, 1937. 
The Magistrate proceeded with the enquiry 
ex parte but Mr. P. Seshagiri Rao, appeared 
soon after and represented that the peti- 
tioners were waiting in the Taluk Office 
under the fmpression that the enquiry 
would be held there. The enquiry’ was 
continued ex parte on the ground that no 
Vakalat had been filed for the petitionerse 
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and when Mr. P, Seshagiri Rao returned 
with the Vakalat the enquiry had. been 
closed. The order had not been passed and 
a formal application was presented to the 
Magistrate to permit the petitioners to 
prove their case. Permission was not given 
and an ex parte order was passed as against 
the petitioners. They had thus no 
opportunity to prove their case and the 
order of the Sub-Divisional Magistrate 
cannot be sustained. It is, therefore, set 
aside and the Sub-Divisional Magistrate 
will enquire into the case afresh after 
giving the petitioners an opportunity to 
file their statements, 

ND, Order accordingly. 


OUDH CHIEF COURT 
Criminal Reference No. 31 of 1938 
October 19, 1938 
Zia UL Hasan, J. 
EM PEROR—Compiainant 
versus 
` BU BHAN— Acovsrp 
Criminal Procedure Code (Act V of 1898), as. 145, 
203--Proceedings under s. 145, procedure to be fol- 
lowed—Evidence recorded in another revenue case 
pending in Court, if can be considered in s. 145 
proceedings. À 
Section 203, Oriminal Procedure Code, has nothing 
to do with proceedings under s 115, and where an 
application is made under s. 115, the Magistrate 
ought to proceed with the case according to the 
rovisions of s. 145. The only case in which a 
Magistrate can refuse to take action under s. 145 is 
when he is not satisfied that there is a danger of 
a breach of the. peace. Jn case he is satistied by 
the Police report that there was danger of a breach 
_of the peace, his duty is to proceed under s. 145, 
Oriminal Procedure Code, and to issue notices to 
the parties. If notices are issued to the parties 
and written stateraents filed by them, it is again 
his duty under sub-s. 4 cf 8.145 to receive all such 
evidence as might have been -produced by the 
parties. The procedure of the Magistrate in con- 
sidering the evidence given in another case as 
evidente in s. 145 case even though the other case 
was pending inhis own Court as a Revenue Oourt 
is entirely unauthorised and illegal. 

Or. Ref. being made by the Sessions 
Judge, Gonda. A 

Mr. I. A. Abbasi, for the Complainant. 

Order.—This is a reference by the learn- 
ed Sessions Judge of Gonda recommending 
that an order passed by a learned Magistrate 
purporting to beone under s. 203, Criminal 
Procedure Code,in a case instituted. under 
B. 145, Criminal Procedure Code, 
aside andthe case sent back to him for dis- 
posal according to law. . 

It appears that one Subhan filed an appli- 
cation on March 8, 1938, under s. 145, Ori- 
minal Procedure OCodg, before the learned 

aa 


` BMPBROR v. SUBHAN (OUDH) 
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Sub-Divisional Magistrate of Utraula 
against Janki Bai and certain other persons 
on the allegation tLat the opposite parties 
wanted to cut away certain crops raised by 
him and that there was a danger of a breach 
of the peace. He elso prayed that the crops 
be attached forthwitn. After recording the 
statement of the applicant the learned 
Magistrate asked the Station Officer of 
Utraula to report if there was a danger of a 
breach of the peace and,if necessary,to attach 
the crops in dispute. On March 12, 1938, 
the Station Officer attached the crops and 
reported that there was a danger of a breach 
of the peace. This report was not taken 
into consideration till March 30, 1938, and 
no proceedings were started under s. 140, 
Oriminal Procedure Oode. On March 30, 
the report was considered and the case order- 
ed tobe putupon April 14, 1938, for what 
purpose, the order sheet does not show. On 
April 14, the case was ordered to be put 
up on April 23, along witha revenue case 
between the parties for correction of papers 
pending in the Magistrate’s own Court. On 
April 23, a similar order was pissed for the 
case being put up along with the correction 
of papers case on May 8 As May 8 
was a holiday the case was putupon May 
9, but was again ordered to be put up 
along with tbe correc’ion of papers case on 
May 11. Onthatdate the followiag order’ 


. was passed : 


“The notice hag so far issued to the opposite 
party. I have to-day decided the connected revenue - 
file Subhan v. Sher Mohammad (|) etc, tile No. 1061 
which I hereby summon in this file. In aje with - 
the finding there given I hold that Musammat 
Janki Bai and Mangal are in possession of the 
land in suit and I hereby dismiss this application 
under s 203, Criminal Procedure Code. I direct 
that the attached plots. and crops be released to 
the custody of Musammat Janki Bai.” 

It is clear from the above order that the 
order and procedure adopted by the learned 
Magistrate were wholly illegal. It. is con- 
ceded by the learned Counsel for the oppo- 
site parties that s,203, Criminal Procedure 
Oode, has nothing to do with proceedings- 
under s. 145 and it is manifest that the 
learned Magistrate ought to have proceeded - - 
with the case according to the provisions 
of s. 145. The only case in which a Magis- 
trate can refuse to take action under s. 115, 
is. when he isnot satisfied that there is a 
danger of a breach of the peace but he 
never said that there wasno danger of a 
breach of the peace in this case. In fact, . 
the report of the Police, as noted above, 
was to the contrary. In case he was satis- 
fied by the Police report, his duty was to 
proceed under.s. 145, Criminal Procedure. 
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‘Code, and to issue notices to the parties, 
If notices had been issued to the- parties and 
written statements filed by them, it was again 
‘his duty under sub-s. 4 of e. 145, to receive 
all such evideoce as might have been pro- 
‘duced by the parties. The procedure of the 
learned Magistrate in considering the evi- 
‘dence given in anothercase as evidence in 
this case even though the other case was 
pending in his own Court as a Revenue 
Court, was entirely unauthorised and illegal. 

I, therefore, accept this reference ana 
setting aside the order of the learned Magis- 
trate, send back the case to him to be dis- 
‘posed of according to law. 

D. Reference accepted. 





CALCUTTA HIGH COURT 
Special Bench 
Oase No. 1 of 1938 
July 19, 1938 
DERBYSUIRE, C. J., COSTELLO AND 
B. K. MUKHERJBA; JJ. 
Rev. FATHER P. MESARIO— 
CoÑPLAINANT 
VeTSUS 
RAI RAMANI MOHAN BANERJEE 
BAHADUR, ADVOCATE — 
Opposite PARTY 

Legal practitioner —Right to put questions in cross- 
examination, to discredit witness~ He is entitled to 
put questions within limits his good sense might 
dictate—Evidence Act (I of 1872), ss. 146, 148. 

Oonsidering the provisions of ss. 146 and 148, Evi- 
dence Act, and also bearing in mind the fact that 
unlike in England the privilege of a Counsel in 
India is qualified, therecan be no question that a 
Gouhsel or Advocate, provided he has instructione, 
“has a large amount of discretion in the matter of 
putting questions in cross-examination. in the in- 
terests of his client, in the interest of justice, and 
in order to discredit the witness he is cross-exa- 
mining, the Advocate is entitled to put questions 
within the limits his good sense might dictate or 
indicate. 

” Messrs. P, Surita and J. K, Ghose, for 
the Complainant. 

Messrs. H. D. Bose and Sudhir Chandra 
Banerji, for the Advocate. 

Mr. H. C. Majumdar, for the Bar Coun- 
éil. 

Derbyshire, C. J.—Mr. Surita on behalf 
of Father Mesaric has told us that he does 
not now dispute the findings of the Bar 
Council. We were taken through the re- 
port of the Bar Council yesterday and a 
considerable amount of material was placed 
before us zelating to the matter. Doubt- 
léss if the matter had gone further there 
would have been other materials placed 
before us. On what has already been 


Rey. PATHER P. MHGARIG v. Rat RAMANI Motan Baveesita (CAL.) 
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placed before us and having regard to 
Mr, Surita’s acceptance of it, we can only 
confirm the findings of the Bar Council. I 
wish to read the conclusion of their report: 

“The question complained against are prima 
facie defamatory and scandalous, There was no 
of sexual immorality against 
Father Mesaric except, perhaps, in the portion 
‘keeping an asylum of similarly collected girls’. 
There can be no question and as we have already 
fouud that the Rai Bahadur, (i.e. the opposite 
party) hadin his hands statements containing 
allegations of gross sexual immorality against the 
Father and if having those instructions in his 
hands he did put those questions, we are not 
prepared to say that the questions were wholly 
irrelevant. The question as to under what circum- 
stances a Counsel or Pleader is justified in asking 
defamatory or scandalous questions has engaged the 
attention ofthe Calcutta High Oourt in several 
‘cases, viz., Upendra Nath Bagchi v. F, A. Savi (1), 
Weston v. Peary Mohan Das (2), Fakir Prasad 
Ghose v. Kripasindhu Pal Bhuti (3) and Banerjee v. 
Emperor (4). We have also to consider the pro- 
visions of ss, 146 and 148, Evidence Act, inthis 
connection and wehave also to bear in mind the 
fact that unlike in England the privilege of a 
Counsel in this country is qualified, But at the 
same time there can be no question that a Counsel 
or Advocate, providedhe has instructions, has a 
large amount of discretion in the matter of put- 
ting questions in cross examination. In the inter- 
estsof his client, in the interest of justice,and in 
order to discredit the witness heis cross-examin- 
ing, the Advocate is entitled to put questions 
within the limits his good sense might dictate or 
indicate, Inthe present case one may or may not 
support the conduct of the learned Advocate in 
putting those questions,. but it would be impossible 
to say thathe has been guilty of professional 
misconduct in putting those questions, We have 
no doubt whatever that the respondent was not 
actuated by any malice. We are clearly of opinion 
that he was acting in good faithall along. We 
find, therefore, that the respondent has not been 
guilty of any professional misconduct in putting the 
questions complained against in cross-examination, 
There is no question of any other misconduct in- 
volved in this case. We have to note, in con- 
clusion, that Mr.H. D, Bose on behalf of the res- 
pondent hastendered his apology to Father Mesaric 
and has expressed sincere regret for any pain that 
might have been caused to the Reverend Father 
on account of these questions,” 

From what I have seen of the case that 
seems to be a fair. and proper report 
and is confirmed by this Bench. The 
applicant in this case is ordered to pay the 
costs of the Advocate both in the enquiry 
and in the application before us. He must 
also pay the fees of the shorthand writer 
and the interpreter in the enquiry before 
the BarCouneil. The costs will be taxed 


(1) 36 O 675; 1 Ind. Oas. 147; 9C LJ 259;130 W 
340 


N 340. 
(2) 40 O 898; 23 Ind. Oas. 25; A I R 1914 Oal, 396; 
18 O W N 185 (8 B). 

(3) 54 O 187; 101 Ind. Oas. 600; A I R 1927 Oal. 
308; 28 Or. L J 472. Š 

(4) 55 O 85; 104 Ind. Oas. 717; AI R 1927 Oal 
823; 28 Or, LJ 877; 46 OL J227; 9 ALOr, R64, 
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by the Registrar of the Original Side as 
of a hearing. 

Costello, J.—I agree. 

B. K. Mukherjea, J.—I agree. 


B. Report confirmed. 


OUDH CHIEF COURT 
Criminal Reference No. 36 of 1938 
October 4, 1938 
ZYIA-UL Hasan, J. 

EM PEROR—-Prosgovtor 


versus 
SAMIULLAH—Acovusep 


Criminal trial—Evidence—Circle Inspector caus- 
ing witnesses to sign statement made before him 
—Evidence of such witnesses, admissibility —Sub- 
Inspector deposing on facts which are results of 
investigation by predecessor-in-office--Admissibilt- 
ty. 
Where in the course of his investigation the 
Circle Inspector causes certain witnesses to sign 
the statements made by them before him, the evi- 
dence of such witnesses is inadmissible. Bhunesh- 
wari Pershad v. King-Emperor (1), relied on. 

Where what the Sub-Inspector states about the 
facts is the result of the investigation<of his pre- 
cedecessor-in-office, his evidence amounts to hearsay 
and is, therefore, inadmissible, 


Cr. Ref. made by the Sessions Judge, 
Sitapur, dated July 6, 1938. 
The Assistant Government Advocate, for 


the Crown. 
Mr. Hakim ud- Din, for the Accused, 


Order.— Samiullah, Head Oonstable 
of the Tambaur Police Station, District 
Sitapur, was prosecuted under s. 29 of 
the Police Act, cn a complaint made by 
the Superintendent of Police, Sitapur and 
was convicted and sentenced to pay a 
fine of Rs. 25 by a Magistrate of the 
First Glass. He filed an application in 
, revision against the Magistrate's order in 

the Court of the Sessions Judge of 

Sitapur andthe learned Judge has made 

this reference to this Court recom- 

mending that the conviction and sentence 
of Samiullah be set aside. 

The charge against Samiullah was that 
on tke morning of January 22, 1937, 
while he was head moharrir of thana 
Tambaur, he refused to record a report 
that Najju and Gulzar wanted to lodge 
at the Police Station. How this charge 
came to be brought against Samiullah 
requires some explanation. 

Jt appears that onthe night of January 
21, 1937, Mohammad Hussaip, Constable 
of jhe Tambaur Thana, who is said to 
be nephew of Samiullah, was deputed 

e f0 go on patrol duty in Bibar, It was 
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said that knowing that there was a case 
in the Rihar panchayat against certain 
Gulzar, Najju. Sadal and Chiddu, he 
wanted to turn this knowledge to his 
own advantage. He accordingly approach- 
ed these persons and telling them that 
he had a warrant from the panchayat for 
their arrest asked them to pay him Rs, 10 
each, in which case he said that he 
would not serve the warrants upon them. 
There was a discussion between him and 
these persons and Muhammad Hussain is 
said to have tertured them with the 
help of Gokaran with the result that 
the villagers agreed to pay him Rs. 5 
each. Najju went to his house on the 
pretext of bringing the money. He did 
not turn up and Mohammad Hussain 
after waiting for him for some time, 
went in search of him. By this time it 
had become dark and Mohammad Hussain 
took out some straw from the thatched 
roof of Najju's house and burnt it to 
make some light but by accident the 
fire caught the chappar which begain to 
burn. Alarmed at this Mohammad Hussain 
left the village precipifately but in order 
to make a pesibandi, he went to the 
Police Station Tambaur and made a 
report implicating the four persons named 
above under ss. 224, 225 and 332, Indian 
Penal Oode. This report Mohammad 
Hussain is said to have made falsely and 
in collusion with his uncle Samiullah. 
On the next moring Najju and Gulzar 
came to the thana to make a report 
against Mohammad Husain. They met 
Lakshmi Chandra, Sub-Inspector, who was 
preparing to go out of the thana, and 
the Sub-[nspector directed Samiullah to 


take down Najju and Gulzar's report 


and went away. Samiullah, however, re- 
fused to record Najju and Gulzar’s report, 
but instead put them in the lock-up on 
the report made by Mohammad Hussain. 
Investigation was made by a Police Circle 
Inspector with the result that while a case 
under s. 347, Indian Penal Code,and ane 
other under s. 211, Indian Penal Oode,. 
were launched against constable Moham- 
mad Hussain, Samiullah was prosecuted 
under s. 29 of the Police Act. Moham- 
mad Hussain was convicted on both the 
charges and sentenced to four months 
rigorous imprisonment under each of the 
charges and in addition toa fine of Rs. 15 
under s. 347, Indian Penal Oode; Moham- 
mad Hussain appealed against his con- 
victions and sentences and Samiullah 
applied in revision to the learned*Sessiong 
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Judge. The leatned Judge accepted the 
appedl of Mohammad Hussain and set 
aside his convictions under both the 
charges, and in.the case of Samiullah made 
the present reference. 

Although the case against Samiullah 
rests entirely on the oral evidence of wit- 
nesses and while the learned trying 
Magistrate believed those witnesses, the 
learned Sessions Judge has disbelieved 
them. Still after hearing at length the 
learned Assistant Government Advocate 
against the present reference and the 
Counsel for Samiullah in support of it, 
1 have come to the conclusion that the 
reference should be accepted. 

The conviction of Samiullah was based 
on the evidence of Sub-Inspector Hamid Ali, 
P. W. No. 1, Gulzar, P. W. No. 2, Ehtisham 
Hussain, P. W. No. 3, Najju, P. W. No, 4, 
Mahabir, P. W. No. 5 and Maqbul Hussain, 
P. W. No. 6, and ihe learned Magistrate exa- 
mined Lakhsmi Chandra, Station Officer of 
the thana, at the time of the alleged occur- 
rence under s. 3410, Criminal Procedure 
Code. So far as the evidence of Hamid 
Ali, Ehtisham Hussain and Mahabir is 
concerned, I agree with the learned Sessions 
Judge, that it was not admissible. Sub- 
Inspector Hamid Ali succeed Lakshmi 
Chandra asthe Station Officer of Tambaur 
and what he stated about the facts was 
the result of his investigation and there- 
fore entirely hearsay. The evidence of 
Ehtisham Hussain and Mahabir was in- 
admissible on the principle laid down in 
Bhuneshwart Pershad v. King-Emperor, 
SO. W. N, 503 (1) as in the course of 
his investigation the Oircle Inspector 
caused these witnesses to sign the state-. 
ments made by them before him. Now 
remains the evidence of Najju, Gulzar 
and Maqbul Hussain, Constable. Najju 
and Gulzar were themselves complain- 
ants in the case and therefore most in- 
terested. Moreover, the learned Sessions 
Judge has referred to the discrepancies 
that exist between their statements in 
Court and those made before the Police. 
Maqbul Hussain was a Oonstable of 
Tambaur who was under suspension at 
the time and was subsequently dismissed. 
While stating that waen Mohammad 
Hussain came to the thana he was not 
accompanied by any persons and that 
Najju and Gulzar came to the thana 
to lodge „& Teport, he also admitted that 

Q) 80 W N 503; 132 Ind, Oas. 284; AIR 1931 


Oudh172; 32 Or. LJ 860; Ind, Rul. (1931) Oudh 
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Mohammad Hussain told him that he had 
brought some people under arrest and 
that he saw that Mohammad Hussain’s 
uniform was torn. He also stated in 
cross-examination that he could not say 
whether Najju and Gulzar's report was 
or was not recorded by Samiullah. On 
the evidence of Babu Lakshmi Chandra, 
Sub-Inspector, the learned Magistrate bas 
not relied. He has only remarked that 
the Sub-Inspector took no steps in the 
matter till Februafy 7, 1937, but this 
does not seem to be correct as the 
evidence of Maqbul Hussain, Constable, 
itself shows that the Sub-Inspector went 
to Rihar on January 23, 1937. 

Putting aside the evidence of Sub- 
Inspector Hamid Ali, Ehtisham Hussain and 
Mahabir witnesses the rest of the evidence 
against Samiullah was such as left the case 
against Samiullah at least doubtful and the 
benefit of the doubt should have been 
given to the accused. I, therefore, accept 
this reference and set aside Samiullah’s 
conviction and sentence under s. 29 of the 
Police Act. 

D. Reference accepted. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Petition No. 384 of 1937 
May 20, 1938 
Mir Anman, J. 
JINAHUDDIN—PETITIONER 
versus 
SARFRAZ KHAN— RESPONDENT 
Civil Procedure Code (Act V of 1908), Seh, II, 
Para. 1—Applicability ` to execution proceedings. 
Schedule II, Civil Procedure Oode, does not apply 
to execution proceedings. Sarju Lal Behari Lal v. 
Sukhdeo Prasad (1), relied on. 
Mr. L. Vishnu Dutt, for the Petitioner. 
Qazi Motadullah Khan, for the Respond- 


ent. 

Order.—X. B, Sarfraz Khan brought a 
suit against Abdul Ghani and Jinahuddin, 
sons of Mohiyuddin, for the recovery of 
Rs. 500 which sum was due from Mohiud- 
din. A decree was granted to him against 
the property of Mohiyuddin in the hands 
of the two defendants. In executing his 
decree K. B. Sarfraz Khan attached some 
mianas (village houses). Jinahuddin 
objected that twoof the mianas, one of 
which was occupied by him for residential 
purposes, and another which was used by 
him for houging cattle belonged tọ him 
andnot to his father. The question of the 
ownership of these mianas was referred to, 
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arbitration with the consent of the objector 
and the decreé-holder. The arbitrator re- 
perted in favour of the decree-holder. The 
execution Judge upheld the award. Jina- 
huddin has come up on revision to this 
Court. The learned Counsel for the peti- 
tioner has taken the objection that the 
provision of Sch. II (reference to arbitra- 
tion) did not apply to execution proceed 
ings and that consequently the reference 
and tte awird were both ulira vires. He has 
quoted Sarju Lal Behari Lal v. Sukhdeo 
Prasad (l) in support of this proposition. 
The learned Counsel for the respondent 
has not been able to ‘cite - any authority to 
the contrary. In my opinion Sch. II does not 
apply to execution proceedings and con- 
sequently the objection of Jinahuddin could 
not be legally referred to arbitration. I, 
therefore, accept the petiticn, set aside 
the orderof the execution Judge as well 
asthe award itself and direct that the 
objection of Jinahuddin should be decid- 
ed on merits by the execulion Judge him- 
self. The case should be sent back to 
him for this purpose. Asthe application 
has been decided on a question of jurisdic- 
tiov which was raised for the first time in 
this Gourt, I direct that the parties shall 
bear their own costs in this Court, 

3. Petition allowed. 


(1) AL R1936 All. 37:; 161. Ind. Cas, 107; 58 A 
797; (1936) AL J 142: 1936 A L R 287;8' R A 
731.” 


OUDH CHIEF COURT 
Criminal Revision No. 109 of 1938 
‘October'19, 1938 

: Žir UL Hasan, J- 
Thakar JOKHAN SINGH AND OTHERS— 
APPLICANTS 
versus 


EMPEROR—Oomeiainant-—Oeposita Party 

Penal Code (Act XLV of 1860), 8. 379-—-Fish getting 
into and out of private fishery into river—Accused 
in possession and tenant of such tank~Taking away 
of fish, whether theft f , 

The accused were charged with having committed 
theft of fish from a tank. It was found that they had 
been in possession of the plot and of the tank for 
several years and had been selling fish to various per- 
sons. It was also in the evidence that this tank was 
connected with river and that the fish and water 
came from the river to this tank and vice versa : 

Held, that the fish were /erae naturae and not in 
“the possession of the complainant.” Where fish 
would get into or outof a private fishery, taking 
away fish from such a fishery did not constitute theft. 
The present case was still stronger inasiguch as the 
land in which the tank was situated was in tenancy 
and possession of the accused. Maya Ram Sarma v. 
Nichla Katani (1) and Kaloo Khan v. Adyanath 
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Raldar(2), relied on. Nokole Behara v. Emperor (8) 
and Queen-Empress v. Sheikh Adam Valad’ Sheik 
Farid (4), distinguished. 

Cr. R. of the order of the Sessions Judge 
of Fyzabad, dated August 81938. 

Mr. H.G. Walford, for the Appellants. 

The Assistant Governm2nt Advocate, for 
the Crown. 


Order.—This is an application by 
three persons, namely Thakur Jokhan 
Singh, Thakur Jagdish Singh and Thakur 
Jagdamba Prasad Singh under ss. 435, 
439 and 561-A, Criminal Procedure Code, 
asking this Court to quash a case pro- 
ceeding against them under ss. 379 and 
506, Indian Penal Code, in the Court of 
Mr. H T. Lane, Magistrate of the Third 
Class at Fyzabad. 

The case was started against the appli- 
cants on a complaint made by the Mukhtar. i- 
am of the Court of Wards of the Ajudhia 
Estate cn the allegation that the appli- 
cants and soma others on May 31, 1938, 
caught fish from the Nirkhada tank 
situate in plot No. 670 of village Manjha 
Kalan, which village admittedly belongs 
to the Ajudhia Itstate, and that on ihe 
zilledar and chaprassi of the Court of 
Wards remonstriting with the accused 
they were threatened by them. 

It is contended on behalf of. the appli- 
cants that the applicants deny having 
fished in the tank on May 31, 1938, but 
“that even if it be granted that they 
fished in the tank, they could not be pros | 
secuted under s. 379, Indian Penal Code , 
I have heard the learned Counsel for 
the applicants, the learned Assistant 
Government Advocate, and the learned 
Oounsel for the Ajudhia Estate and am 
of opinion that so far as the charge 
against the applicants under s. 379, Indian 
Penal Oode, is concerned, it must be 
quashed. It is not seriously contested on. 
behalf of the Ajudbia Estate, and was 
held by the Civil Court in a suit filed by 
the present applicants against certain 
parties, thatthe applicants are tenants of 
plot No. 6.0. The Oivil Oourt whose 
decision is dated May 30,1934, also held 
that the applicants had been in possession 
of the plot and of the tank for several 
years and had been selling fish to various 
persons. It is also in the evidence of the 
prosecution witnesses that this tank is 
connected with the Sarju river and that 
the fish and water come from the river 
to this tank and vice versa. Taking all 
the circumstances into consideration ib ` 
appedts tò me clear that the applicants 
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Cannot be held guilty of theft of fish 
under s. 379, Indian Penal Oode. The 
case of Maya Ram Sarma v, Nichla Katani, 
I. L. R. 15 Oal, 402 (1) is exactly in point. 
In that case the accused were charged 
with having taken fish from a tank be- 
longing to the complainant and were 
convicted of theft. It was found that the 
tank In question was not enclosed on all’ 
sides and. was dependent on the overflow- 
ing of a neighbouring channel, which 
was connected with flowing streams, for 
lts supply of fish and that the fish 
were not reared and preserved in the- 
tank. It was held that the fish were ferae 
naturae and not in “the possession of” the 
complainant and consequently no offence 
had been committed. Similarly in the 
case of Kaloo Khan v. Adyanath Haldar, 
35 O W N 455 (2), it was held that where 
fish can get into or out of a. private? 
fishery, taking away fish from such a 
fishery does not constitute theft. The 
case of the present applicants is still 
Stronger inasmuch as the land in which: 
the tank is situated is in their tenancy 
and possession. The learned Assistant 
Government Advocate has relied on thet 
case of Nokolo Behara v. Emperor, I. L. R. 
51.Mad. 333 (3) and Queen Empress v. 
Sheikh Adam Valad Sheikh Farid, I. L, R. 
10 Bom. 193 (4) but both of them relate to 
enclosed private tanks. It is no doubt 
true thatthe Civil Oourt inspite of its 
decision that the applicants. were tenants 
of the land held that they had no right 
to fish inthe tank but whatever may be 
the applicants’ rights in relation to the 
tank in question they can certainly not 
beheld guilty of theft in the circumstances 
mentioned above as they cannot be said. 
to have taken fish from the possession of 
the Ajudhia Estate.’ Moreover, it» is also~ 
manifest that the applicants are laying a. 
bona fide claim to a right to fish in the. 
tank and cannot, therefore, be said to 
have taken vhe fish ‘dishonestly.’ 

I accept tue application in so far that I 
quashed the charge framed against the. 
applicants under s. 379, Indian Penal 
Qode, The charge under s. 506, Indian 
Penal Code, is maintained and will proceed 
against the applicants. 

De Application accepted. 

(1) 15 © 402, 

(2) 35 O W N 455; 130 Ind. Oas. 503; 32 Or. L J 572; 
A IR 1931 ul, 358; (1931) Or. Oas. 383 (2), 

. (3) 51 M 333; 105 Ind. Caa. 826 (1); (1927) M WN: 
788; 26 L W 651; 58M LJ 759;39M LT 588; 28-Or. 
L J 1002,4 I R 1928 Mad. 20; 9 A L Or. R 216.. 

(4) 10 B 193. z -< : 
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CALCUTTA HIGH COURT 
Oivil Appeal No. 81 of 1937 
May 4, 1938 
B. K. MUKHEBJEA, J. 
SARIFA KHATUN Winowjoe MUSLIM 
BAFTA—JUDOMENT DEBTOR-—APPBLLANT 


versus 
ASIMANNESSA BIBI w/o AMINADDI 
AHAMED AND OTAERS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI,’ 
rr. 16, 90 — Absence of notice required by 7.16, whe-! 
ther mere irregularity or vitiates whole execution 
proceeding and sale~Fact that auction-purchaser is 
stranger, tf makes any difference, 

The service of notice under O. XXI, r. 16, Civil’ 
Procedure Oode, is an essential pre-requisite to the 
assumption of jurisdiction by the Court in a procead-: 
ing to executethe decree, if the application for exe-. 
cution purports to have been made by one who is 
not the original decrea-holder but describes himself ` 
as an assignee of the decree-holder, The absence-of* 
necessary notice on the assignor under this Rule ia: 
not a mere irregularity but it vitiates the whole exe-, 
cution proceeding’aad the sale, As the Court lacks 
jurisdiction in the absence of notice, to pass an 
order for execution, the fact that the auotion-pur- 
chaser is a stranger cannot make any.difference. 
Umamoyee Dasya v. Jatan Bewa (1) and Sreenath 
Das v. Achutananda Mahanti (2), relied on. - Rewa 
Mahtonv. Ram Kishen Singh (3) and Nawab ' 
Zaimulabdin Khanv. Muhammad Asghar Ali Khan 
(4), explained. 

O. A. from the appellate order of the 
District Judge, Bakergunj, dated Novem- 
ber 9, 1937. 

Mr. Jitendra Nath Guha, for the Appel- 


lant. 


Messrs. Atul Chandra Gupta and Bhu- 
pendra Nath Das Gupta, for the Respon- . 
dents. 


Judgment.—This is an appeal on behalf 
of one of the judgment-debtors and is direct- 
ed against an order of remand passed by ‘the* 
District Judge of Bakergunjin Miscellaneous - 
Appeal No. 120 of 1937. - Tae facts so far 
as they are material for purposes of this» 
appeal standas follows: A rent-decree was ` 
obtained by Mazubali Chaudhury as well as 
by his wife and son on May 25,1933. On July | 
21, following the wife and the son who were 
co-decree-holders of Mazubali'assigned their- 
interest in the decree to Mazubali together 
with their landlord's interest in the hold- 
ing. The decree was put into execution: 
on. November 17, 1933, and. on July 9, 
1934, the holding in arrears was put up’ 
to sale and purchased by one Asimannessa 
Bibi, one of the respondents before “me; 
On September 3, 1936, proceedings wera 
commenced by the present appellant, who 
was one of the judgment-debtors for setting: 
aside the sale under the provisions - of: 
s. 47 and O XXI, r. 90, Civil Procedure: 
Code Various allegations’- were made 
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impeaching the regularity of the sale by 
the excuting Oourt. It was held by the 
Court that there was no notice served on the 
assignors and the judgment-debtors under 
the provisions of O. XXJ, r. 16, Civil 
Procedure Code, and consequently the sale 
was a nullity out and out. On this view 
of the case the judgment-debtor’s appli- 
cation was allowed and the sale was set 
aside on condition of paying the decretal 
dues. Against this order an appeal was 
taken to the Court of the District Judge 
of Bakergunj. The learned District J udge 
agreed with the trial Court in the view 
that the sale was a nullity by reason of 
non-service of notice under O, XXI, 7.16 
Civil Procedure Code. Nevertheless he 
gent the case back to the trial Court on 
remand as he was of opinion that the 
decree-holder had not a fair and full hearing 
in the trial Court and that notices had not 
been served upon the other judgment- 
debtors prior to the hearing of the appli- 
caticn for setting aside the sale. It is 
against this decision that the present second 
appeal has been preferred. 

Mr. Guha for the appellant contended 
before me that after having come to the con- 
clusion that the sale was void, it was not com- 
petent to the lower Appellate Court to set 
aside the judgment of the trial Court and 
sent back the case for a fresh hearing. Mr. 
Gupta who appears for the respondents has 
conceded that if the decision cf the lower 
Appellate Court as regards the nullity of the 
sale stands, the order of remand was certainly 
not necessary. cr proper. He attempted, how- 
ever, to support the judgment of the lower 
Appellate Court on the ground that the 
sale was not a nullity and consequently the 
. petition of the judgment-debtor under s. 114, 

Bengal Tenancy Act, should be heard and 
decided.. ‘Ihe point for my determination 
is whether non-service of notice under 
O. XXI, r. $0, Civil Procedure Code, makes 
the sale void ab initio. Now O. KAI, r. 16 
provides inter alia that where a decree, or 
if a decree has been passed jointly in 
favcur of two cr more persons, the 
interest cf the deciee-holder in the decree is 
transferred by assignment, the notice of the 
application for execution cf the decree shall 
be given to the transferor and the'judgment- 
debtor and the decree shall not be executed 
until the Court has heard the objection ag 
to its execution. lt seemsto me that the 
service of notice as contemplated by this 
Rule «both upon the transiezors and the 
E adah is & condition precedent 
40 the execution of the decree and the 
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law is perfectly clear when it says that the 
decree shall not be executed unless it has 
heard the objections, ifany, that have been 
raised in such executicn. Obviously the 
Legislature intended tbat the question of 
the validity of the assignment should be 
determined once and for all in the presence 
of the parties interested, after due notices 
had been served upon the judgment-debtors 
and the assignors as well, It seems to me 
therefore, that the service- of this notice 
under O. XXI, r. 16, Civil Prcecedure 
Code, is an essential pre-requisite to the 
assumption of jurisdiction by the Court 
in a proceeding to execute the. decree, 
if the application for execution purports 
to have been made by one who is not the 
original decree-holder but describes him- 
self as an assignee of the decree-holder. 
This point was raised and decided in 
Umamoyee Dasya V. Jatan Bewa (1), and 
it was held expressly that the absence 
of necessary notice on the assignor under 
this Rule was not a mere irregularity but it 
vitiated the whole execution proceeding and 
the sale, and the same view was taken in 
an earlier decision of this Court in Sreenath 
Das v. Achtananda Mahanti (2). Mr. 
Gupta who appears on behalf of the res- 
pondents has sought to distinguish these 
cases on the ground that the purchaser: 
in these cases was not a third party but 
the decree holder himself, whereas in the 
present case, the auction-purchaser was an 
absolute stranger, who could not possibly: 
be expected to know anything except the 
execution order. : 
-Reliance has been placed by him in this: 
connection upon certain pronouncements. 
of their Lordships of the Judicial Com- 
mittee which are to be found in Rewa 
Mahton v. Ram Kishen Singh (3) and Nawab 
Zaimulabdin Khan v. Muhammad Asghar. 
Ali Khan (4). In the first of these cases 
& question arose as to whether the sale. 
was a nullity when the order for execution 
was challenged as improper by reason of 
the judgment-debtor having a cross judg- 
ment of an higher amount against the decree- 
holder which would let in the provisions of 
O. XXI, r. 18 of the Code. Ib was pointed 
out by their Lordships and quite rightly 
that if the Court had jurisdiction to execute. 
the decree, a purchaser is no more bound 
to inquire into the correctness of an order 


has R 1927 Cal. 781; 105 Ind. Oas, 193; 540. 
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(2) 11 O LJ 354. 
(3) 131 A 106; 14 O 18; 4 Sar. 746 (P O). © 
(4) 15 1 A 13;10 A 166; 5 Sar. 129 (PO). 
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for execution than he is as to the correct- 
ness of the judgment upon which execu- 
tlon issues. In the other case it was 
observed that the decree-holder who pur- 
ehases under’ his own decree, which is 
afterwards reversed on appeal stands on 
<a different position from strangers who 
purchase thereunder bona fide, while the 
decree and the order for sale was valid. 
It was held that the latter has only to 
ascertain that the decree aad the order 
are valid and he is entitled to retain his 
purchase while the former lose the benefit 
thereof on the reversal of his decree. 
These principles which are laid down in the 
above cases will not, in my opinion, be of 
any assistance to Mr. Gupta's clients in the 
present case. So far as the second case 
is concerned, that arose upon certain resti- 
tution proceedings and as their Lordships 
clearly pointed out, a stranger purchaser 
will be protected if the order for sale 
be valid. Where, however, the order for 
sale is a nullity because of the fact that 
the Court had no jurisdiction to make the 
order by reason of no notice being served 
upen the assignor or the judgment-debtor 
as is imperative under law, this principle 
is of no avail and cannot extend protec- 
tion to the purchaser, even if he is a 
third party purchaser. As regards the 
earlier case, it may be pointed ont that, 
O. XXI, r. 18, Civil Procedure Ccde, does 
not make the execution order a nullity 
simply because the judgment-debtor has got 
a decree’ for a higher amount against the 
decree-holder with regard to which he was 
entitiled to claim a set-off under. the 
provisions of the section. As I have already 
indicated, the provision in -O. XXI, 
r.16,is perfectly clear and mandatory, 
and compliance with its terms is essential 
for the assumption of jurisdiction by the 
executing Oourt. Ifthe Court lacks jurisdic- 
tion to pass the order for execution, the 
fact that the auction-purchaser is a stranger 
cannot make any difference. The result is 
that the appealis allowed. The order of the 
District Judge isset aside and that of the 
trial Court is restored. The appellant is 
entitled to get his costs both of this Court and 
of the Court of Appeal below. The hearing 
fee of this Court is assessed at two gold 
mohurs. 


B. Appeal allowed, 


BASHESHAR NATH». BAIS NAPH (LAH) 
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LAHORE HIGH COURT 
First Uivil Appeal No 391 of 1937 
October 7, 1937 
Jat Lat AND DALIP SINGH, JJ. 
BASHESHAR NATH GOELA, OFFICIAL 
REOEIVER—PLAINTIFE—APPELLANT 
VETSUS 
BAIJ NATH AND ofarrs—Degrenpants— 
RESPONDENTS 

Contract Act (IX of 1872), s. 25—Mere acknowledg- 
ment of liability without promise to pay, whether 
comes under 8. 25 — Limitation Act (IX of 1908), 
Sch. I, Art.85~Mutual obligations and intention to 
set-off must be shown—No proof of express contract 
needed—I nsolvency —Recetver—Order vesting property 
in Oficial Receiver — Subsequent order appointing 
additional Receivers — First order not vacated— 
Official Receiver, if can alone maintain suits to 
recover estate of insolvent. 

Acknowledgment of liability without reference to 
future liability to pay the amount and without con- 
taining an express promise to pay, does not fall 
ae the meaning of s, 25, Oontract Act. [p. 261, 
col, 1. 

In order to apply Art. 85, Limitation Aot, it must 
be established that there have been mutual obliga- 
tions and that it was the intention of the parties that 
such obligations would be set-off against each other. 
It isnot of course necessary that there should be 
direct evidence of a contract as such a contract can be 
gathered from the surrounding circumstances. 

Where by an order of the Insolvency Oourt the pro- 
perty of the insolvent vests inthe Official Receiver 
and later onthe Oourt appoints two more persons as 
additional Receivers without vacating the previous 
order or making another order vesting the properties 
in a body of threo Receivers, the Official Receiver can 
by himself maintain suite to recover the estate of the 
insolvent, 

F. O. A. from the decree of the Senior 
Sub-Judge, Delhi, dated June 24, 1936. 


Messrs. Mehr Chand Mahajan and Hem 


Raj Mahajan, for the Appellant. 
Mr. Vishnu Datta, for the Respondents. 


Jal Lal, J.—The Official Receiver of 


Delhi representing the estate of the firm 


Gobind Parshad Shibban Lal, insolvents, - 
instituted a suit against Baij Nath and his. 


two minor sons Amar Nath and Ram 


Bharosa for recovery of Rs. 6,459-1-6 on- 
account of principal and interest alleged to. 
It was alleged, 


be due from the defendants. 
in the plaint that Baij Nath as the 
manager of the joint Hindu family con- 


stituted by himself and his two minor sons | 
entered into a partnership with the firm - 
Gobind Parshad Shibban Lal, his share in . 
the profits and losses being two annas in | 


the rupee, that the partnership remained 
up to October 24, 1928, after which Baij 
Nath became a servant of the firm on a 
salary of Rs, 100 per month, that on 
accounts being taken of the losses of the 
partnership and of advances made to Baij 


Nath during his period of service and. 


partnership, a sum of ‘Rs. 4,485-13-3 was 
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found due from him on July 7, 1929, and 
that finally on a notice ‘being given by the 
Official Receiver to Baij Nath, he signed an 
“acknowledgment in favour of the Official 
Receiver on August 27, 1931, in respect 
of Ra. 6,459-1-6. The agreed rate of in- 
terest originally was 10 as. per cent. per 
mensem; but a notice had been served by 
the Official Receiver on April 20, 1930, 
demanding interest at 12 per cent. per 
anhum, Interest at. this increased rate 
had been included in the sum acknow- 
ledged‘on August 27, 1931. 

Baij Nath, defendant, denied that he was 
@° partner in the firm. He alleged that he 
‘was merely a servant and was promised a 
salary of Rs. 1,200 per year and ashare in 
the profits of the business equal to two 
annas in the rupee. He asserted that his 
minimum. salary was to be Rs. 1,200 per 
year, and if the- profits of the business did 
not amount to Rs. 1,200 a year, then he 
had to be paid that sum by Gobind Par- 
shad, one of the partners of the firm. He 
admitted that he had taken moneys from 
the: plaintiff firm: from time to time, but 
hè pleaded that the plaintiff's suit was 
barred by time. The other two defendants 
pleaded that they were not liable for the 
money advanced to Baij Nath. Amar Nath 
attained the age of majority during the 
pendency of the suit and: was allowed to 
plead as a major. 

The trial Judge held that there was no 
partnership between the parties and that 
the suit with regard to the items advanced 
to Baij Nath prior to August 28, 1928, 
was barred by time; but that it was within 
time with regard to the items subsequent 
to that date. Adding interest at Rs. 12 per 
cent. per annum from the date of the 
notice and at 0-9-6 per cent. per mensem 
prior’ to that date he held that a sum of 
Rs. 1,699-8-9 was due from the defendants 
to the plaintiff for which he granted a 
decree with proportionate costs and future 
interest at the rate of 6 per cent. per 
annum from the: date cf the suit till rea- 


lisation against the defendants. Defendants 


Nos.- 2 and 3, however, were nct made 
pérsonally liable but only to the extent of 
their interest in the co-parcenary property. 
Against this decree, the Official Receiver 
has* preferred this appeal, and it is claimed 
on his behalf that the entire sum claimed 
by him should have been decreed by the 
trial Judge. . 
Ay objection in the form of a prelimi- 
mary objection was taken by the respon- 
edents thatthe appeal by the. Official 


| BASHESHAR NATH v. BAL) Nata (LAH) 


178 10 


Receiver alone was not.competent.. An 
objection also had been taken at the trial to 
the maintenance of tte suit by the Official 
Receiver. It appears that when the firm 
Gobind Parshad Shibban Lal was adjudi- 
cated insolvent, the Official Receiver was 
appointed as the Receiver of its assets 
which therefore vested in him. Subse- 
quently, however, there was a scheme of 
composition agreed to between some of the 
creditors and the insolvents. This was 
presented to the Insolvency Judge who 
issued a notice to all conceraed, and om 
April 24, 1930, passed an order that 

“two persons Kishori Lal and Basheshar Lal are 
appointed additional Receivers along with the Offi- 
cial Receiver to administer the estate. Report by 
Official Receiver on June 19, 1930.” Á 

It is contended that by the addition of 
those two personas as additional Receivers, 
the Oficial Receiver ceased to have any 
authority to administer the estate alone. 
It appears, however, that before filing the 
suit, the Official Receiver had made an 
application to the Insolvency Judge for 
permission to institute the suit and per- 
mission was granted to him not only in’ 
respect of this case but also with regard 
to all other cases to institute suits in his- 
own name without joining the two persons 
mentioned above. The argument of the’ 
learned Counsel for the respondents is that 
on April 214, 1930, the learned Judge’ 
having constituted the two persons as joint 
Receivers with the Official Receiver, he* 
was not competent, without setting aside: 
the previous order, subsequently to autho-. 
rize the Official Receiver alone to institute’ 
the suit: 


It appears, however, that on April 24,. 
1930, the Insolvency Judge did not modify . 
his previous order vesting the estate of the 
insolvent firm in the Official Receiver and - 
thereforeif an order was necessary expressly . 
cancelling the order of April 24, 1930, 
it was for the same reasons necessary to, 
pass as express order on April 24, 1930, 
divesting the Official Receiver of the estate.. 
and vesting the same in the three Receivers : 
said to have been appointed on April 24, . 
1930. But it is urged that the order of 
April 2 , 1930, did not constitute the two 
persons as joint Receivers with the Official - 
Receiver and that they were merely. 
appointed to help the Official Receiver in the 
administration of the estate with a view 
to carry on the scheme of composition. It 
is not necessary to decide this matter. It 
may be remarked that this schemaof com- 
Position has admittedly not been sanc- 
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tioned even up to this time, In my opinion 
the Official Receiver was alone competent 
to sue in this case apart from any order by 
the Court authorising him to do so. But 
the order passed by the Insolvency Judge 
puts the matter beyond any controversy 
and T hold that the suit was properly 
instituted by the Official Receiver and 
«consequently he is entitled to present this 
appeal. 

On the merits, it is contended on behalf 
of the appellants that the view of the 
learned trial Judge that the items before 
August 28, 1928, are barred by time is 
erroneous.and that the whole of the amount 
claimed by the plaintiff is within limita- 
tion and that in any case even if it be held 
that the acknowledgment of August 27, 
1931, does not constitute a novation 
of the contract, as was urged on 
behalf of the appellants, then at the most 
the suit would be barred by time only in 
respect of the principal sum of Rs, 121-15-6 
and proportionate interest thereon. It was 
claimed on behalf of the appellants that the 
balance of August 27, 1931, should be con- 
sidered to contain an express promise by 
the debtor to pay and therefore to fall with- 
in s. 25, Contract Act. The acknowledg- 
meat is in the following form: 

“The baki account having been checked and 
understood, the sum of Rs. 6,459-1-6 was found due 
from me and my minor sons whose lawful guardian 


Iam to the firm Gobind Parshad Shibban Lal and 
I admit the amount to be due from me,” 


It is contended that the last sentence 
“I admit the amount to be due from me” 
which in the original document is mere 
zima wajib hain contained an express pro- 
mise to pay. It was conceded that unless 
al express promise to pay is held to be 
«contained in this acknowledgment, the 
«acknowledgment can be used only to extend 
limitation under s. 19, Limtation Act, No 
authority was cited in support of the main 
«contention. | After reading the acknowledg- 
ment carefully, I hold that there is no 
doubt that it cannot be rea‘ to contain an 
‘express promise to pay. There is no refer- 
ence to the future liability to pay the 
amount. It is merely an acknowledgment 
of ‘liability which does not fall within the 
meaning of s. 25, Contract Act. It was 
then- urged that the suit is governed by 
‘Art. 85 of Sch. I, Limitation Act, which 
relates to suits for balance due on a mutual, 
spen .and current account where there have 
deen reciprécal demands between the par- 
ies. Now in order to apply this Article, it 
nust: be established that there have been 
mutual obligations and that -it-was the 
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intention of the parties that such obliga- 
tion would be set-off against each other. 
It is not of course necessary that there 
should be direct evidence of a contract as 
such a contract can be gathered from the 
surrounding circumstances. In the present 
case it has been found that there was 
really no partnership between the parties, 


‘that Baij Nath had joined the firm as a 


servant on a salary of Rs. 1,200 per year 
and a share in the profits. Baij Nath being 
the manager of the firm began to borrow 
money from the firm. It does not appear 
that he obtained the express consent of the 
partners of the firm before doing so. The 
amounts were generally drawo by him in 
smallitems. It also appears that he used 
to draw from the firm amounts with the 
intention of using them for the purpose of 
carrying on the business of the firm; but 
sometimes he utilized portions thereof on 
his own account. The amounts taken by 
him are described as uchant in the dealings 
of the partners. 

It seems that there were other agents of 
‘the plaintiff firm who used to take money 
from the firm as uchant. The amounts so 
taken by Baij Nath and other agents as 
uchant used to be entered in daily balances 
in the rokar bahi of the firm under the 
heading of uchant but periodically accounts 
were taken from the agents and whatever 
remained unaccounted for by them was 
debited to their respective accounts in the 
rokar bahi and the entry as to uchant pro- 
portionately reduced. The item finally 
found due from the agents ou the day of 
taking accounts out of his uchant advance 
or on account of money taken by ‘them 
from the firm after the previous settle- 
ment of the account was debited in the 
rokar bahi to the agents individually. 
This was donein the case of Baij Nath 
also. I have stated that Baij Nath was 
to be paid a salary of Rs. 1,200 a year and 
a share inthe profits; butI find that the 
first entry crediting him with his salary 
was made in his favour after a consider- 
able time from the commencement of his 
service and that entries have been made 
in respect of his share of profits subse- 
quently. This state of accounts in my 
opinion does not necessarily establish the 
existence 6f a mutual and current account 
such as is contemptated by Art. 85, Limi- 
tation Act. It, appears that the partners 
of the firm did not intentionally make any 
advances to Baij Nath. On the other 
hand, Baij Nath beingin charge of the 


-firm without the express” permission of the 
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Partners began to utilize money for his 
own purpose and no objection was taken 
because it was considered that salary 
. would become due to him and probably the 
, amount would be reepaid by him. The 
contention of the appellants’ Counsel does 
not seem to be sound and the suit is not 
governed by Art. 85. 
There is, however, force in one contention 
` of the appellants’ Counsel that the amounts 
due from the respondent must be deemed 
to have been advanced to him as loan on 
“the day on which they were debited to 
him in the rokar bahi. Previous to that 
the amounts could not be ascertained and 
they were in the form of a suspense 
account. It also appears that interest has 
been charged against the respondents from 
the date of the entry in the rokar bahi 
and not from the actual date on which 
the amount was appropriated or utilised 
by the respondents for their own purposes. 
In fact these dates cannot be ascertained, 
The acknowledgment of August 27, 1931, 
admittedly can be relied upon to save 
limitation under s. 19, Limitation Act. It 
follows, therefore, that the view of the 
learned trial Judge that only those items 
can be held to be within limitation by 
virtue of this acknowledgment which were 
actually taken by the respondent within 
three years from the date of the acknow- 
ledgment is not correct because the liabi- 
_lity of the respondent began from the date 
when the entries were made against him in 
: the rokar bahi and not before and it is from 
that date that the amounts were deemed 
to have been advanced to him. It may 
be mentioned that all the entries in the 
_ book are in the hand-writing of the res- 
pondent himself including the balances 
struck from time to time. 
It was also argued that as the whole of 
_ the account is in the hand-writing of Baij 
Nath and as he has made entries in the 
“account book debiting the various items 
_ against him and as on one occasion, 4. e. on 
„July 7, 192%, he made an entry of 
Rs. 4,485-13-3 in the plaintiff's account 
book as due from him, the making of this 
entry would amount to an acknowledg- 
..ment of liability under s. 19, Limitation 
Act, The contention of the learned Coun- 
sel was that though there is ho signature 
of the respondent under this entry but as 
the opening entry of the account mention- 
ing that it was the account of Baij Nath 
“was in his own hand-writing, therefore, all 
_the entries. made by him 
e “Below the heading must be deemed to have 
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been signed by him. It is necessary 1 
mention this argument to reject it as untere 
able. The entry has not been signed t 
Baij Nath and cannot be deemed to hav. 
been signed by him merely because tl 
heading of the amount is in his hanı 
writing. ; 

As a result of the above discussion, 
follows that all the items which are debite 
to the respondent within three years from 
August 28, 19283, would be within time 
and it is conceded before us that in thia 
manner the plaintiff's suit would be withi 
time except with regard Rs. 121-15-6 an 
proportionate interest thereon. Interer 
calculated at as. 9-6 per cent. per mende~ 
comes to Rs. 27-10-9. Therefore the tot» 
deduction from the plaintiff's claim woul 
be Rs. 149-10-3. The plaintiff would thu 
be entitled to a decree for Rs. 6,309-7-: 
I would, therefore, accept this appeal an» 
modify the decree of the trial Judge b 
increasing the decretal amount t 
Rs. 6,309-7-3 with proportionate cosi 
throughout. The decretal amount sha 
carry interest at the rate of six per cen 
per annum from the date of the suit ti 
realisation. 

Dalip Singh, J.—I agree. , 

D. Order accordingly. 





CALCUTTA HIGH COURT., . 
Uivil Appeal No. 20 of 1937 
March 10, 1938 
Daesysares, O. J. AND B. K. 
MUKHERJEA, J. 
NAGENDRA LAL PAL CHOUDHURY 
AND OTABRS— Å PPELLANTS 


VETSUS $ 
HEMANTA KUMAR MUKHERJEE 
AND OTHERS — RESPONDENTS. . 

Provincial Insolvency Act (V of 1920), s. 52- 
Receiver not appointed—Section, if applies—Proper. 
of insolvent put to sale in execution of decree again» 
him while insolvency proceedings are pending—EHz 
cution, if should be stayed. : 

The executing Court is not bound to stay its ham 
jf no Receiver to whom the attached property can ju 
madeoveris in existence at the time of the sal 
Section 62, Provincial Insolvency Act, has ; 
application to a case where a Receiver isnot appoint: 
of the insolvent's property. Jogendra Nath v. Jognes 
war Mondal (2) and Tirpit Thakur v. Ram Parko 
Das (A), relied on. Mahendra Kumar v. Deene. 
Chandra (1), distinguished. f 

O. A. from the Original Order of the Dà 
trict Judge, Faridpur, dated September £ 
1936. z ; 

Dr. S. C. Basak, Messrs. Gopendra Na 
Das and Khitindra Kumar Matter, for th 
Appellants. ae 


1938 


Mr. Amrita Lal Mukherjee, for the Res- 
Pondénts, 


Derbyshire, C. J—This is an appeal — 


from an order of the District Judge of 
Faridpur passed on September 23, 1936, 
wherein he declared that an auction sale 
of certain immovable property held on 
September 20, 1935, was null and void. The 
. learned Judge was sitting in Insolvency, 
The history of the matter is this: the decree- 
holder Nagendra Lal Pal Chowdhury on 
March 8, 1934, obtained a money decree 
against the judgment-debtors for Rs. 883 
and costs. Execution proceedings were 
started in the first Munsif’s Court at 
Chikandi in the district of Faridpur. On 
May 17, 1935, a notice was issued upon the 
judgmentedebtor under O. XXI, r. 66, 
Civil Procedure Code, fixing July 2, 1935, 
as the date for hearing objections to the 
proposed proclamation of sale. On July 2, 
1935, proclamation of sale was drawn up, 
the date of sale being fixed for August 12, 
1935. On August 10, 1935, the two judgment- 
debtors filed an insolvency petition in the 
Court of the District Judge of Faridpur. 
On August 12, that is the date fixed by the 
executing Court for the sale of the judg- 
ment debtors’ property, the judgment- 
debtors in the executing Oourt at Chikandi 
prayed for time to bring a stay order from 
the District Judge's Court, or the order 
sheet of tihe insolvency case. As a result, 
the Munsif in the executing Oourt adjourn- 
ed the same for ten days, until August 22, 
1935. On August 15, in the Insolvency 
Oourt at Faridpur, the insolvency petition 
of the two judgment-debtors was registered. 
On August 22, 1935, in the executing Court 
at Ohikandi, the judgment-debtors filed a 
certified copy of the order sheet in the 
insolvency case and prayed for time, The 
Munsif allowed the prayer recording that 
. “on the judgment-debtors’ prayer the case 
is adjourned to September 6, 1935, next for 
Sale at 12 noon.” On August 27, the judg- 
ment-debtors, the petitioners in the insol- 
vency case, prayed for time to deposit costs, 
and time was granted until September 5, 
the Insolvency Judge saying that no fur- 
ther time would be allowed. On Septem- 
ber 5,in the Insolvency Court at Faridpur 
a Petition was presented by the petiticnerg 
stating that the decree-holder in the money 
execution case in the executing Court at 
Ohikandi had attached properties of the 
petitioners, and prayed for stay of further 
proceedings in the said execution. The 
Court ordered as follows: 
“Ae the order of adjudication has not yet been 
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made, this Oourt has no jurisdiction to entertain 
this petition. It is, therefore, rejected.” 

On September 6, in the executing Oourt 
at Ohikandi the judgment debtors prayed 
for time to bring a stay order from the 
Appellate Court. The order was made: 

“That sale is adjourned to September 20, 1935 
sat for sale at 12 noon without fresh proclamation 
of sale." 

On September 20, in the executing Oourt 
at Ohikandi the judgment- debtors asked for 
further time. The Munsif recorded : 

“He (they) has not obtained any stay order from 
the Judge's Court. There is nothing to show that 
any Receiver has been appointed. I do not think 
that the applicants’ prayer is bona fide. Already 
three adjournments have been granted to the 
applicants. Petition is rejected.” 8 

On the same day the Munsif also 
ordered : “Necessary papers for sale be sent 
to Nazir and put up after his report.” The 
sale was held on the same day. It is 
recorded that the decree-holder was per- 
mitted to bid and in fact purchased various 
lots at various prices amounting in all to 
Rs. 380. The Munsif records: “ease 
adjourned to November 8, 1935, for set off 
and confirmation of sale.” On November 8, 
1935, an order was made in the executing 
Court that the :confirmation of sale be 
adjourned to November 16. On November 16 
in the executing Court it was recorded: 

“L. L. Fees deposited. 30 days passed from the 
date of sale. No objections raised. Purchase money 
be set off. Sale be confirmed and the case be decreed 
in part satisfaction.” 

On January 20, 1936, petitioner No. 2 
was examined; the petitioners were 
adjudged insolvents and Babu Hemanta 
Kumar Mukherjee, Pleader, was appointed 
Receiver. On April 18, 1936, the Receiver 
placed before the Court a report dealing 
with the sale, anda notice was issued upon 
the decree-holders to show cause why the 
sale in the executing Court should not be 
declared null and void. After some delay, 
that matter came on September 23, 1936, 
when, a8 I have already stated, the sale was 
declared null and void. It is from that order 
that this appeal has been taken. The learned 
Judge in giving his decision says : 

“Under the provision of s. 28 (7), Provincial 
Insolvency Act on the making of an order of 
adjudication, this order shall relate back to and take 
effect from the date of the presentation of the peti- 
tion on which it is made. Consequently, the fores 
and effect of the order of adjudication will operate 
from August 15, 1935. It appears further that the 
judgment*debtors got notice of the insolvency case 
on August 12, 1935, August 22, 1935, September 6 
1935. The judgment-debtors even filed a certified 
copy of the order sheet of the insolvency case on 
August 22, 1935, before the Oourt with a prgyer for 
time. * * * Thus‘it is perfectly clear that the creditors 
knew of the insolvency case. In spite of this they 
had the properties sold in auction and purchased bg 
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,themgelves,on September 20,1935. Under the provi- 
sions of ss, 51 and 52 of the Act, the creditors are 
not -entitled to the benefit of the execution against 
the Receiver. The Receiver is, therefore, entitled 
to delivery of possession of the property. I decide 
these points accordingly in favour of the Receiver 
who-has relied also upon the authorities reported 
in Mahendra Kumar v. Deenesh Chandra (1) and 
„Jogendra Nath v. Jogneshwar Mandal (2). - The ore- 
ditor auction-purchaser relied upon the case reported 
.in. G. O. Chakrabarty v. E. White (8).” 

Now, s. 28 (7), Provincipal Insolvency 
Act, enacts : 

“An order. of adjudication shal] relate back to, 
_and take effect from the date, of the presentation of 
„the petition on which it is made.” 

_ Section 51 (1) enacts: 

“Where execution of a decree has issued against 
the property of a debtor, no person shall be entitled 
to the benefit of the execution against the Receiver 
except in respect of assets realized in the course of 


the execution by sale or otherwise before the date 


of the admission of the petition. 

(2) Nothing in this section shall affect the rights 
of a secured creditor in respect of the property 
against which the decree is executed. 

" (3) A person who in good faith purchases the 
property of a debtor under a sale in execution shall, 
in all cases, acquire a good title to it against the 
Receiver." 

Section 52 enacts: 

“Where execution of a decree has issued against 
any Preporiy of a debtor which is saleable in exe- 
cution and before the sale thereof, notice is given 
to the Court executing the decree that an insol- 
vency petition by or against the debtor has been 
admitted, the Oourt shall, on application, direct the 

“property, if in the possession of the Court, to be 
delivered to the Receiver, but the costs of the suit 
in which the decres was made and of the execution 

: Shall bo a first charge on the property so delivered 
and the Receiver may sell the property or an ade- 
‘quate part thereof for the purpose of satisfying the 
charge,” 

The learned Judge has held under those 
sections and under the authority of the 
cases that he has mentioned that the sale 
was null and void and that under it no 
title passed to the decree-holder-auction- 

. purchaser. In Mahendra Kumar v. 
Deenesh Chandra (1), D. N. Mitter 


and M.O. Ghose, JJ. referring to s. 52 - 


of the Provincial Insolvency Act, said : 
“It has been argued that ifthis view (that is the 
_view of Bir ODinshah Mulla, Tagore Law 
Lecturer)is taken, the words, ‘on application? 
become superfluous and redundant. There is no 
: force in that contention. The underlying principle 
of. the Provincial Insolvency Act as can ba 
. gathered from the provisions ofs. 52 is that when 
‘the Court is apprised of the pendency of an 
application for insolvency in another Court and of 
. the further fact that such application had been 
admitted, it should stay its hands so faras the 
.execution of the decree by the creditors of the 
, insolvent is concerned.” : 


(1) 870 WN 392; 145 Ind. Oas. 597; AIR 1933 
Cal. 561; 60 C 696; 570 L J 381; 6 R°O 120, 
~ “(23890 W N 1289; 158 Ind. Gas. 574;-A IR 1935 
: gal. 612; 62 OL J 79;8 R O 201; 630 176, 
“ig 63.0 535; 40 OW N 336, 
© - 
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In that case a Receiver had been appoint- 
ed ofthe insolvent's property at the time 
the execution sale took place. In Jogendra 
Nath v. Jogneshwar Mondal (2) Nasim 
Ali, J. commented upon the case in 
Mahendra Kumar v. Deenesh Chan- 
dra (1) and pointed out that there 
as I have already pointed out, a Receiver 
had been appointed at the time of the 
sale: whereas Nasim Ali, J. was dealing 
witha case where no receiver had been 
appointed. Referring tos, 52he said at 
p. 1291* : 

“On reading the section, I am of opinion that the 
executing Court isnot bound to stay its hands if 
no Receiver to whom the attached property can be 
made over is in existence at the time of the sale.” 

There was no Receiver at the time 
of the sale in the present case. It 
seems tomeon a perusal of the history 
of the execution case and the history 
ofthe early proceedings in insolvency 
that the learned Munsif was fully 
justified in coming to the conclusion 
as he did, that the applicants’ prayer 
for further time was not bona fide. My 
impression on reading the history of the 
execution case and the insolvency pro- 
ceedings in chronological order is that the 
judgment-debtors were trying to delay, and 
if possible, to defeat the judgment-creditors. 
The judgment-debtors, two days before 
the sale on September 20, 1935, filed an 
application to be adjudicated insolvents 
and then came to the executing Court to 
have astay of the sale. Three days 
later, their petition for insolvency was 
admitted andthen there followed delay 
tactics on their part. That: is obvious 
from the history of the case, I have 


set out. It was open to the judgment- 
debtors if they were anxious to take 
advantage of the provisions ofthe In- 


solvency Law to ask for the appointment 
of an interim Receiver either on August 15 
or any day later, to take charge of their 
property. That would have made it 
possible for them to apply to the executing 
Court under s. 52, Provincial Insolvency 
Act. for the property to be delivered to the 
Receiver, and that of course, would have 
prevented the sale. But that was not 
done. The adjudication of insolvency 
did not take place until January 20, 1936, 
a matter of some four months after the 
sale ofthe property. There was a deli- 
berate delay on the part of the judgment- 
debtors ‘here. The result was that on 
September 20, 1935, there was no Receiver 
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of the. property either permanently or 
temporarily, to whom the Munsif in the 
executing Oourt could order the property 
to be handed over under s. 52 of the Act. 
It has been suggested that he should have 
stayed the proceedings in the executing 
QOourt until a Receiver was appointed. 
There was no certainty thata Receiver 
_ would be appointed if he stayed the pro- 
ceedings. The learned Munsif from his 
experience in the case could have no 
ground for thinking that a Receiver would 
be appointed if he stayed the sale. 1 am 
not prepared tosay that he would have 
been right in staying the sale if a 
Receiver were likely to be appointed; 
I agree with the remarks of Nasim Ali, J, 
quoted above. On September 20, the 
Munsifin the executing Court did not 
stay the sale. In my view, he was justified 
in not staying the sale of the property 
in question. The sale went forward in the 
ordinery way. The sale was directed 
by the proper executing Oourt acting 
pursuant to a decree which had been 
properly passed. It appears to me that 


the auction sale itself is regular and 
proper. The question is whether by 
reason of sub-s. (1) of s. 51 of 


the Act the decree-holder auction pur- 
chaser is entitled to the property which 
he has purchased. If thatsub-section alone 
were to be considered, I should hold that 
he would not be entitled to the benefit 
under the execution. But regard must be 
- had to sub-s. (3) of s. 51. If the decree- 
‘holder auction-purchaser can show that he 
purchased that property in good faith he 
has acquired a title toit under sub-s. (3). 
That matter does not appear to have bean 
considered by the learned District Judge 
in his judgment. 

In my view, this case must go back to 
the Judge in the Insolvency Court for him 
to consider whether the decree-holder pur- 
chased the property at the auction sale in 
good faith, i. e honestly. If after going 
into all the evidence which both the 
parties may bring before him on that 
question, that is whether the decree-holder 
purchased the property honestly, he 
comes to the conclusion that he did; 
In my opinion, it would be his duty to 
say that the decree-holder-auction pur- 
chaser, acquired a good title to it as 
against the Receiver under s. 51, aub-s. 
(3), Provincial Insolvency Act. If he is 
not satisfied that the decree-holder-auction 
_purchager purchased it honestly, then it 
would be his duty to say that he did not 
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acquire good title as against the Receiver. 
For these reasons, I am of opinion that 
this case must go back to the Judge of 
the Insolvency Court for him to deal with 
it in accordance with .,this judgment. 
The appellanis will be entitled to their 
costs of this appeal, hearing, fee being 
assessed at two gold mohurs. 

B. K. Mukherjea, J.—I agree with 
my Lord the Ohief Justice in the order 
that has just been made in this case and 
I desire only to add afew words. The 
trial Judge in deciding the case against 
the auction-purchaser relied į upon ss. 
28, 51 and 52, Provincial {[nsolvency Act. 
It cannot be disputed that under s. 28 
(7), Provincial Insolvency Act, an order of 
adjudication relates back to the date 
of the admission of the petition of insol- 
vency. If a sale, therefore, is keld 
before the adjudication order is made 
but after the presentation of the petition 
of insolvency a purchaser would acquire 
what has been called a contingent title 
which is liable to cease inthe event of 
an adjudication order being actually 
passed in the proceeding, subject, however, 
to the exception that is contained in s. 51 
(3), Provineial Insolvency Act. The position 
taken up by the Court below and which 
has been sought to be supported on 
behalf of the respondent before us, is that 
the purchasers here were not bona fide 
purchasers within the meaning of s. 51 
(3) and could not invoke the protection 
which is given by that sub-section. The 
trial Court held further that under s. 52, 
Provincial Insolvency Act, the sale is a 
nullity out and out, inasmuch as the 
executing Court after being apprised of 
the fact of the pendency of the insolvency 
petition ought to have stayed the sale and 
had no jurisdiction to proceed further 
with the execution proceedings. The 
decision cn both these points has been 
challenged before us by Dr. Basak who 
appears for the appellants. Taking the 
second point first we find that s. 52, Pro- 
vincial Insolvency Act provides that where 
execulicn of a decree has issued against 
any property of a debtcr,; .whidhtis sale 
able in execution and before the sale 
thereof notice is given to the Oourt pxe- 
cuting ‘the decree that an insolvency 
petition by or against the debtor has 
been admitted, the Court shall, on applica- 
tion, direct the property in, the 
possession of*the Court, to be delivered to 
the Receiver. The section itself showa 
that two conditions ‘are necessary before” 
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the executing Court can make an order 
for delivery of the attached property to 
the Receiver in insolvency. The first is 
that notice is given to the executing Court 
of the admission of a petition of insolvency 
by or against the judgment-debtor, and in 
the second place, there must be an applica- 
tion before the executing Court for 
delivery of such property to the executing 
Court. 

There is some divergence of judicial opi- 
nion on the point as to whether an appli- 
cation by a Receiver either ad interim 
or otherwise is necessary before an 
executing Court can be asked to 
deliver over the attached property to him. 
Mitter, J., sitting with M. O. Ghose, J., 
decided in Mahendra Kumar v. Deenesh 
Chandra (1) that such an application 
was unnecessary and if the executing 
Court is apprised of the fact of the 
admission of an insolvency petition, it is 
bound to stay its hands and if he pro- 
ceeds with execution and sale is actnally 
held, the purchaser acquires no title to 
the property by such purchase. On the 
other hand, it was observed by Mukherji, J. 
sitting with S. K. Ghose, J. in Mathuresh 
Chakravarty v. S. R. Mills & Co., Ltd. (4) 
that an application was necessary and 
must be made before the executing Oourt 
and without that no delivery of property 
by that Court to the Receiver for purposes 
of sale could be made. It is difficult 
to accept the view of Mitter,J. in view 
of the plain wording of the section. But 
if we assume that the view taken by 
the learned Judge is correct, even then 
Ithink that s.52, Provincial Insolvency 
Act would have no application to a case 
like this where no Receiver had actually 
been appointed. As Das, J. pointed out in 
Tirpit Thakur v. Ram Perkash Das 
“it cannot be denied that the Oourt executing 
a decree is to deliver possession to the Receiver 
and tono one else whatever atany rate so fara 
the provisions of 8. 52 are concerned. Having 
regard to the finding that there was no Receiver in 


existence till after the sale in execution, the Court 
eae the decree should not have acted under 
8, 52." 


This view was adopted by Nasim Ali, J. 
sitting with Henderson, J. in Jogendra 
Nath v. Jogneshwar Mondal t2). Accepting 
this, view and distinguishing this case 
from the one reported in Mahendra Kumar 
Deenesh Chandra (1) where a Receiver was 

(4) 38 O W N 1122; 155 Ind. Oas. 77;e A I R 1935 Oal. 
150; 7 R O 555. 


(5) A I R 1930 Pat, 406;125 Ind, Gas. 783; 12P L T 
103; Ind. Rul. (1930) Pat. 559. 
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actually appointed, I hold, agreeing with 
my Lord the Chief Justice, that s. 52 could 
have no application to the facts 
of the present case. There remains the 
only other point to consider, viz, as to 
whether the purchase would be protected 
under sub-s. 3 of s. 51, Provincial Insol- 
venoy Act. Sub-section 3 lays down 

at : 

“A person who purchases in good faith the property 
ofa debtor under a sale in execution shall, in 


all cases, acquire a good title to it against the 
Receiver." 


The words “good faith” signify that the 
purchase must be an honest purchase 
and the Legislature does not usé the 
additional words “without notice of the 
insolvency proceedings” as it does in s. 55, 
Provincial Insolvency Act. I think that 
it does not follow that simply because the 
purchaser had notice of the insolvency 
Proceedings, he necessarily becomes a 
mala fide purchaser. The question has 
not been properly investigated by the 
trial Judge and as my Lord the Ohief 
Justice has pointed out, it requires a 
proper inquiry. The Court will consider 
the entire evidence that may be adduced 
on this point and come to a proper con- 
clusion as to whether the purchaser was 
really a bona fide purchaser. If he answers 
the question in the affirmative, the appel- 
lants’ purchase will be protected, other- 
wise the sale will be void under the 
provision of s. 51 (1), Provincial Insolvency 
Act. 


D. Case remanded. 


MADRAS HIGH COURT 
Criminal Revision Case No. 885 and 
Petition No. 829 of 1937 
May 4, 1938 
Horw, J. 

VAIY APURI QAHETTIAR—PETITIONER 


versus 
MUNICIPAL COMMISSIONER, SALEM— 
RESPONDENT 

Madras District Municipalities Act (V of 1920), 
33, 177, 339—S. 177, applicability—Whether restricts 
action to present owner—Person to whom notice under 
s. 177, is sent, parting with ownership—Conviction of, 
when proper. 

Far from s. 177, Madras District Municipalities 
Act, restricting the action to the present owner, it 
clearly intends to have application only against the 
person who entered into the contract under s. 178. 
If by reason of parting with the ownership an 
accused person to whom anotice has been sent under 
&177 is unable to comply with the order, then on 
general principles a Criminal Oourt would doubtless 
refuse to convict, if it is shown that the Person has 


. 1938. 


been preyented in any way from complying with the 
terms laid down by the Municipality. 

-. Messrs. R. S. Srinivasachari and K. V. 
Rajagopelan, for the Petitioner, 

_ Mr. D. S. Sivakaminathan, for the Public 
. Prosecutor, for the Orown. 


Order.—The petitioner has been con- 
victed under ss. 177 and 339, District Muni- 
cipalities Act, in that he failed to carry 
‘out the order of the Municipality of Salem 
to connect the roads on a plot which origi- 
nally belonged to him with the Trichinopoly 
main road and to fillup pitsin a certain road. 
Under s. 176, District Municipalities Act, 
the Municipality can grant permission for 
. the construction of private streets and it 
may lay down conditions under which that 
permission is accorded. Unders.177 it is 
prescribed that if any person makes or lays 
out any street referred to in s. 176, other- 
wise than in conformity with the order of 
the Oounci), the Municipality may issue a 
notice calling upon him to carry out his 
agreement within a certain specified reason- 
able time. If he fails todo so, the Munici- 
pality can take action under s. 177 (2). 
Section 339 makes punishable any neglect 
or refusal to do an act in compliance with 
any proper order of the Municipality; so 
that reading s. 177 with s 339 a person can 
be punished who, like the petitioner, has 
been given sanction under 6. 176 to con- 
struct a private road and who has not com: 
plied with the conditions laid down by the 
Municipality when that sanction was 
accorded. 

It is argued that s. 177 can apply only 
to the present owner and not to a person 
who long ago parted with his rights; for 
it cannot be expected that any person 
should do work to property in which he 
no longer has an interest. Far from 6. 177 
restricting the action to the present owner, 
it clearly intends to have application only 
against the person who entered into the 
contract under s. 176. If by reason of 
parting with the ownership an accused 
person to whom a notice has been sent 
. under s. 177 is unable to comply with tle 
order, then on general principles a Criminal 
Court would doubtless refuse to convict; 


C “but the petitioner has not shown in the 


. present instance that he has been prevented 
in any way from complying with the terms 
laid down by the Municipality. Moreover, 
I think the learned Public Prosecutor is 
tight «hen he says that although the peti- 
tioner has sold all the house sites, yet he 
is sijll the’ owner of the roads. The learned 
Advocate’ for the petitioner has rightly 
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pointed out that in the original notice issued 
under 8.176, the petitioner was not called 
upon specifically to erect a culvert ag he 
was in the notice under 8.177. If, however 
the petitioner had connected in areagon: ° 
able manner all his private roads with the 
main road in accordance with the terms of 
his contract, then he might be in a position 
to plead that he could not be called upon 
to erect the culvert. However that question 
does not arise in the present application, 

It has further been contended that the 
action against the petitioner was barred by 
limitation under s. 347, as under that sec- 
tion a charge must be brought within three 
months of the commission of the offence, 
The petitioner received his first motice 
Ex. D on August 15, 1936; but it appears 
that in response to that notice he sent 4 
petition on September 2, 1936, to the Muni- 
cipality, presumably protesting against the 
terms of the notice, A reply Hx. E wag 
then sent to him and the latter part of that 
reply is of the nature of a notice; for the 
petitioner was directed to comply with the 
conditions of the license granted to him 
within a month of the receipt of that order 
(viz. Ex. E, dated September 9, 1936). Ip 
default, a prosecution wasthreatened. The 
offence was committed on October 9, 1936, 
when the month which was allowed to him 
under Ex. E had expired ; and the prose- 
cution was launched in December—vwe]] 
within the three months allowed by s. 347, 
Finally, it has been argued that the Ori- 
minal Court should have refused to convict 
in view of the fact that the prosecution wag 
launched as long as eight years after the 
notice under 8. 176 was issued. Although 
T donot think that the explanation which 
the learned Public Prosecutor has thought 
fit to give on behalf of the Municipality is 
altogether satisfactory, yet undoubtedly the 
petitioner did deliberately disobey the 
terms of the agreement entered into by 
him and continued to disobey the order 
throughout the many years that had inter- 
vened between the date of the order under 
8. 176 and the launching of the prosecution. 
I do not consider therefore that the petis 
tioner. was entitled to any special con- 
sideration. The petition is, therefore, dis- 
missed. 


N.B. Petition dismisse d. 
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NAGPUR HIGH COURT 
Civil Revision Application No. 319 
of 1937 
January 5, 1938 
Nrvoar, J. 

MADHAO MUKUND NAKHATE 
— AUOTION-PUROBASER—APPLIOANT 
versus 
RAMCHANDRA AND oTaERs— 

DROREE-HOLDER AND —J UDGMENT- 
DEBTORS — OPPOSITE Party 

C. P. Debt Conciliation Act (II of 1933), ss. 21, 4— 
Execution Court, if ‘precluded from confirming exe- 
cution sale held prior to application by debtor under 
s.4—S, 21, ifapplies to persons not applying under 
s.4—Res judicata — Baecution — Auction sale — 
Confirmation suspended—Appeal by decree-holder 
~ Auction-purchaser not impleaded — Decision in 
appeal, if binding on him. aon 

“ The object of the O, P, Debt Conciliation Act is the 
settlement or adjustment of debts owed by agricul- 
turists and in the settlement of the debts any in- 
‘terest which arises in favour of a third party should 
not be disregarded. The word ‘proceedings’ occurr- 
ing ins.2lofthe Debt Oonciliation Act must be 
understood as referring to those proceedings in 
which the decree-holder and the judgment-debtor 
alone areconcerned and its meaning should not be 
extended to cover a case of an auction-purchaser, 
The proceeding relating to confirmation of sale 
-cannot be overridden by any other provision of law 
unless there is an express provision controlling or 
impairing the effect of r. 92 of O. XXI, Civil Proce- 
dure Code, Consequently 8. 21 does not preclude the 
executing Court from confirming the execution sale 
held prior to an application made by the debtor 
under s, 4 of the Debt Conciliation Act. Haji Walt 
Mohamad Hasan v. Pannalal (3), relied on. 

` [Case-law referred to) 

he word “debt” used in s. 21 means a debt of 

that debtor who applies under s. 4. Premial v. 
Jiwan(14), relied on. i , 

Although the orders passed in execution are govern- 
ed bys llof the Oivil Procedure Code, the order 
‘affects only the partiee or their privies and not 
strangers who had not derived their title from the 
parties, Ram Kirpal v. Rup Koeri (1), relied 


on. 

Where the execution Court does not confirm the 
augtion sale but suspends the confirmation and the 
.decree-holder appeals against the order without 
joining the auction-purchaser, the auction-pur- 
chaser would not be bound by the decision in 


appeal. 
O. R. App of the order of the Court 


of the Additional Sub-Judge, Second 
Olass, Bhandara, dated March 2, 1937, in 
Execution Case No. 80-A of 1934. 
Mr. M. R. Indurkar, for the Applicant. 
Mr. V. R. Dhoke, for the Non-Appli- 
cants. 


Order.-This is an auction-purchaser's 
application in revision against an “order 
passed by the Additional Sub-Judge, 
Second Class, Bhandara, in Execytion Oase 
No. 90 of 1934, passed on, March 2, 


1937. The facts are that in execution of a 
money decree obtained by non-applicants 
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Nos. 1 to 4 against-the non-applicants Nos; 5 
to 7, the right, title and interest of none 
applicants Nos.5 and 6 in a house were 
sold on December 2, 1935. The execution 
of the decree was not s)ugh for against the 
non-applicant No. 7 Trimbak. The case 
was fixed for confirmation of the sale on 
January 4,1936. Inthe meantime Trimbak, 
non-applicant No. 7, applied to the Debt 
Qonciliation Board for settlement of the 
decretal debt. The executing Court, acting 
under the provisions of s. 21 of the Debt 
Conciliation Act, suspended confirmation 
of the sale. The decree-holder thereon 
that order 
staying the confirmation of the sale but 
that appeal was dismissed. The auction- 
purchaser was not impleaded in that appeal 
o R neh he was the party most vitally inter- 
ested. 

The decree-holder applied for confirma- 
tion of the sale and impleaded the auction- 
Purchaser as a party. The auction- 
Purchaser joined with the decree-holder in 
the prayer that the sale should be con- 
firmed. The lower Court dismissed that 
application an two grounds, (1) that the order 
in appeal preferred by the decree-holder 
debarred this application for confirmation of 
the sale, and (2) that s. 21 of the Debt 
Conciliation Act operated to suspend 
execution proceedings including confirmation 
of the sale. 

It may be conceded that the appellate 
order passed against the decree-holder 
would preclude him from maintaining 
this application, but I am unable to agree 
with the lower Court in the view that it 
also estops the auction-purchaser from 
asking for confirmation of the sale, 
Although the learned Judge of the lower 
Court is right in holding that orders passed 
in execution are governed by s. 110f the 
Civil Procedure Code, it overlooked the fact 
that the order would affect only the parties 
or their privies and not strangers who 
had not derived their title from the 
patties. Their Lordships of the Privy 
Council in Ram Kirpal v. Rup Koeri (1) 
observed that the binding force of the 
orders passed in execution depends not on 
s. 13 of Act X of 1877, which now core 
responds to s.11 of the Code of 1908 but 
on the general principles of law, Now on 
the general principles it ‘cannot for a 
mement be contended that a decree passed 
against one should be held binding on a 
total stranger who does not derive his 


poy A269; 11 I A 37; 4 Sar, 89; A W.N 1886, 286 
¢ i 
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interest from any of the parties between 
whom inter se there was an dispute. Asa 
matter of fact as far as the auction-purchase 
is concerned, heis not hit by evens. 11, 
Civil Procedure Code. In order that a 
decision in a suit between A and B may 
operate as res judicata in a subsequent 
suit between A and (CO, it is necessary to 
show that C claims under B by a title 
arising subsequently to the commencement 
of the first suit. Thus a purchaser, mort- 
gageo, lessee or donee of a property is not 
estopped by a decree obtained in a suit 
against the vendor. mortgagor, lessor or 
donor commenced after the date of the 
purchase, mortgage, lease or gift; see 
Mulla’s Civil Procedure Code, pp. 65 and 66. 
Applying that principle here it is obvious 
that the appeal having been filed subse- 
quent to the date of the auetion sale, its 
result will not affect the auction-purchaser 
unless he was made aparty in the appeal, 
Moreover, as held in Imitaz-un-nissa v. 
Chuttan Lal (2) no order which is passed 
pening the back of any party can bind 

im. 

The next question whether s.2lof the 
Debt Conciliation Act operates to stay the 
hands of the executing Court in confirming 
the sale. As pointed out by Pollock, J., in 
Haji Wali Mohamad Hasan v. Pannalal 
(3) there is nothing in s. 21 to prevent a 
Oourt from confirming sale. That section 
speaks of any suit or other proceeding then 
pending before a Civil Court. The ques- 
tion is whether the word “proceeding” is 
comprehensive enough to include a case of 
confirmation of sale. A sale is confirmed 
under r. 92 of O. XXI, Civil Procedure Code. 
There is, therefore, a conflict between s. 21 
of the Debt Conciliation Act and O. XXI, 
r. 92, and the question would be whether 
the former overrides the latter. To take an 
analogous case, I may refer to Nanhelal v. 
Umrao Singh (4) in which their Lordships 
of the Privy Council held that if a sale 
has been duly effected, itis not competent 
to the decree-holder or the judgment- 
debtor to get rid of it by adjusting or 
Otherwise satisfying the decree out of 
Court, In that case there was a conflict 
between the provisions of O. XXI, r. 92, and 


(2) 47 A304; 84 Ind. Cas. 748; AI R 1925 All. 236; 
22 ALI 1119. 

D 19 N L R 296; 169 Ind, Oas. 99; AIR 1937 Nag. 
98; 9 R N 300 


+ . 

(4) 27 NL J 95; 130 Ind. Oas. €88; A I R 1931 P O 
33; 681A £0; i4 N LJ 28; 53 O L J 187;60ML J 
423; 33 L W 449; (1931) A L J257; (1931) MW N 
a : 8 © W N 585; Ind. Rol, (1931) P O 94 
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O. XXI, r. 2, and their Lordships of the 
Privy Council held that O. ANI, r. 2, did 
not control r. 92 of O. XXI. Their Lord- 
ships pointed out that O. XXI,r. 2, which 
provides for certification of adjustment 
come to out of Oourt contemplates a stage 
in the execution proceedings when the 
matter lies only between the judgment- 
debtor and the decree-holder and when no 
other interests have come into being. 
When once a sale has been effected, a 
third party's interest intervenes. They 
further pointed out that there was noth- 
ing in that rule, namely, r. 2 of O. XXI, to 
suggest that the third party’s interest was 
to be disregarded. That is precisely the 
situation here. The object of the Debt 
Conciliation Act is the setilement or adjust- 
ment of debts owed by agriculturists and 
the question is whether in the settlement 
of the debts any iuterest which arises in . 
favour of a third party should be dise 
regarded. There is nothing in s 21 to 
show that such a result was intended by 
the Legislature. The word ‘proceedings’ 
occurring in 8.21 of the Debt Conciliation 
Act must, therefore, be understood ag- 
referring to those proceedings in which the 
decree-holder and the judgment-debtor 
alone are concerned and its meaning should 
not be extended to cover a case of an. 
auction-purchaser. That the provisions of 
O. XXI, r. 92, are mandatory was pointed 
out in Shankar Lal v. Jawahar Lal (5), 
In along course of judicial decisions it has 
been held consistently that a bona fide 
purchaser whois a stranger to the decree 
does not lose his title to the property by the 
subsequent reversal or modification of the 
decree; see Zain-uleAbdin v. Muhammad 
Asghar 4li (6), Mukhoda v. Gopal Chunder 
(7), Umedmal v. Srinath (8), Paresh Nath ve 
Hari Charan (9), Shivbat v. Yeshu (10), 
Peary Lal v.  Hanif-un-nissa (ll), 
Chintaman v. Chunisahu (12) and in 
Sorimuthu Pillai v. Muthu Krishna Pillai 
(13) it was held that though the decree has 

(5) 24 NL R 127; 111 Ind. Oas. 895; A I R 1928 Nag. 
265,11 NL J 142 (F B). 

(6) 10 A 166; 15 I A 12; 5 Sar, 129 (P 0). 

(7) 260734. 


(8) 27 O 810. 
1, 080623; 10 Ind. Oas. 361; 150 W N 875; 14 O 
J 30 


0. 
(10) 43 B 235; 48 Ind. Oas. 130; A I R 1919 Bom. 175; 
20 Bom LR 925. 
(11) 38 A 240; 34 Ind. Cas. 303; A IR1916 All, 159; 
14 A L J 302. 
p Q2) 1P L Je43; 34 Ind. Cas. 747; AI R 1916 Pat, 


9. . 

(13; 56 M 808143 Ind. Cas. 854; A IR 1933 Mad 
598; 65M L J 283; Ind. Rul. (1983) Mad 339; 38 L W, 
13x; (1933) M W N 1081. , f e 
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been reversed before confirmation of the 
sale, a sale held in execution where the 
purchaser is a third party may be con- 
firmed under O. XXI, r. 92. The confirma- 
tion of sale is not affected either by private 
adjustment of the decree between the 
decree-holder and the judgment-debtor 
only or even by the reversal of the decree 
in execution of which the judicial sale is 
held. That being the nature of the proceed- 
ing relating to confirmation of sale, it cannot 
be overridded by avy other provision of 
law unless there is an express provision 
controlling or impairing the effect of r. 92 
of O. XXI. I, therefore, agree with Pollock, 
J’s view in Haji Wali Mohamad Hasan v. 
Pannalal (3) and hold that s. 21 does not 
preclude the executing Oourt from confirm- 
ing the execution sale held prior to an 
application made by the debtor under s. 4 
of the Debt Oonciliation Act. 

-In any case I fail to see why the Debt 
Conciliation Act should apply tothe non- 
applicants Nos. 5 and6 who did not apply 
at all for settlement of their debt, as 
pointed out in Premlal v. Jiwan (14). The 
word “debt” used in s. 21 meansa debt of 
that debtor who applies under s. 4. On 
this view algo s. 21 would not come into 
operation against non-applicants Nos. 5 and 
6 whose property has been sold. 

The lower Court's order is set aside and it 
is directed that the sale will now be con- 
firmed. The non-applicants Nos. 5, 6 and 7 
will pay the applicant's costs of this applica- 
tion. Pleader’s fee Rs. 15. 

D. i Revision allowed. 


114) 20 N L J 25, 
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° LAHORE HIGH COURT 
Second Civil Appeal No. 1623 of 1936 
April 16, 1937 
Burne, J. 
NAGINA. AND oTHERS—PLAINTIFFS— 
APPELLANTS 
VeTsUs 
Musammat BISHNI AND oTHERs— 
RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 125— 
Scope of—Whether restricted to reversioner—Suit by 
member of proprietary body to declare alienation by 
widow void—Article 125, if applies. š 

Article 125, Limitation Act, is not by its wording 
restricted to suits by revergioners. There is no 
justification for importing the word reversioner in 
this Article which does not occur “there. Oon- 
sequentl$ the Article governs the suit by certain 
members of the proprietary body of the village to 
declare that certain alienation by a widow shall not 
pfect their seversionary rights. ; 


NAGINA v. BISHNi (LAH) 


S. C. A. from the decree of the District- 
Judge, Ambala, dated June 2, 1936. 

Mr. Tek Chand, for the Appellants. 

Dr. Nand Lal, for the Respondents. 

Judgment.—This is a second appeal 
arising out of a suit by certain members of 
the proprietary body of the village Dhanna 
in the Ambala District for a declaration that 
a gift of land made by a widow named 
Musammat Atri in favour of a minor named 
Maghi shall not affect their reversionary 
righte. The trial Court found that the plaine. 
tiffs were entitled to succeed to the pro 
perty according to custom on the death of 
Musammat Atri, but held the suit to be: 
time-barred under Art. 120, Limitation Act. 
This decision was confirmed on appeal by 
the learned District Judge and the plaintiffs’ 
have come up in second appeal. 

Two preliminary objections were raised | 
by Dr. Nand Lal for the respondents, viz., 
that the appeal was not properly instituted. 
as the power-of-attorney was not thumb- 
marked by all the appellants, and secondly, 
that the appeal was not properly stamped. 
Neither of them appears to have force. 
There was apparently doubt as to whether 
the power-of-attorney was duly thamb- 
marked by some of the appellants, but as 
the appeal could have been filed by any of 
the appellants in the interests of all, these 
appellants were eventually made respondents 
to remove the objection raised by the office. 
As regards the court-fee, the alienation was- 
by a widow and as the suit was not based’ 
on any allegation thatthe property was 
ancestral, Art. 22, Court Fees Act :(as- 
amended in the Punjab) was not applicable 
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and the courtefee of Rs. 10 was, in my _ 


opinion, sufficient. os 
On merits, the only question for decision” 
is that of limitation. The learned Ocunsel 
for appellants has contended that the suit ` 
was governed by Art. 125, Limitation Act, 
and not by the residuary Art. 120. The: 
Courts below have held that Art. 125 was 
inapplicable because the suit was instituted 
by members of the proprietary body and 
not by near reversioners. Article 125, how- 
ever, is not by its wording restricted. to 
suits by reversioners. According to the 
wording of that Article any suit by a Hindu 
or a Muhammadan of this type would be 
governed by it provided the plaintiffs were 
the person who ifthe female who made the 
alienation died at the date of the institution 
of the suit, would be entitled to pessession 
of the land in svit. According to the find 


ing of the trial Oourt, the plaintifis did : 
fulfil this condition and I see no justifica:.: 


™ 
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ion for importing the word reversioner in 

his Article which does not occur there. 

therefore hold that the suit is governed 
Boy Art. 125, and would be clearly within 

ime, the period of limitation under this 
pce being 12 years, if the plaintiffs are 

he persons entitled to possession on the 
adeath of Musammat Atri. 

The learned District Judge has not, how- 
wever, given any clear finding on the ques- 
«tion whether the plaintiffs were the persons 
aentitled to possession of the land, if Musam- 

mat Atri had died at the date of the insti- 
«tution of the suit. I accordingly accept the 
«appeal and remand the case to the learned 
District Judge for determination of this 
‘question and re-decision cn merits. Oosts 
to follow final decision. 

Parties to appear before the learned Dis- 

trict Judge of Ambala on May 3, 1937. 


D. Case remanded. 


_ NAGPUR HIGH COURT 
Miscellaneous Appeal No. 228 of 1936 
October 20, 1937 
POLLOOK AND Diary, JJ. 

Mrs, A. T. MARTEN—APPELLANT 
versus 
Me. R. K. DUTT, Bengari STORES 
MANAGER AND OTHERS—RESPONDENTS 
‘Provincial Insolvency Act (V. of 1920), s. 28 (4) and 
(5)—Petition by person tobe adjudged insolvent-—He 
discharged from service—Amount of Provident Fund 
received by him before order of discharge in insolvency 
—Amount, if vests in Insolvency Court. 

Where a person makes a petition for being adjudg- 
ed insolvent and thereafter is discharged from his 
service and receives certain amount due to him from 
the Provident Fund before an order of his discharge 
is passed in the insolvency proceedings, such amount 
becomes the property of the subscriber and does not 
continue to retain its character of a compulsory 
deposit-under cl. (¥) of the Proviso to s. 60 (1), Civil 
Procedure Code, as such amount becomes payable to 
the subscriber even during his lifetime on the 
happening of a contingency provided for in the Pro- 
vident Fund rules. The property therefore becomes 
the absolute property of the depositor insolvent and 
vests inthe Insolvency Court, 

The effect ofthe insertion of the word “forthwith” 
in s. 28(4) of the present Act has been to sweep away 
the Qourt’s attempt to postpone the vesting. Ma 
Phawv. Maung Ba Thaw (1) and Rukmini Kumar 
Bhattacharji_v. Assam Bengal Loan Oo., Ltd. (10), 
relied on. Jagdish Narain Singh v. Ramsakal 
Kuer (8), disseuted from. Cohen v. Mitchell (2), dis- 
tinguished. Kala Chand Banerji v. Jagannath 


Marwari (9), referred to. 
Misc. A. from an order’ of the 
Court of the District Judge, Raipur, 


dated August 22, 1936, in M. A. No. 7 of 
1936, confirming the order of the Qourt of 
the Sub-Judge, First Olass, Bilaspur, dated 
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April 27, 1935, in In. Case No. 17 of 
1934. 

Mr. Abdul Razak, for the Appellant. 

Mr. P. N. Rudra, for the Respondents. 

Order.— Marten, a guard on the Bengal 
Nagpur Railway, who had been adjudged 
insolvent on his own petition, was discharg- 
ed from railway service and thereafter 
received from the Railway Company a 
cheque for Rs. 3,000, representing the 
amount due to him from his Provident Fund. 
He endorsed this cheque to his wife who 
deposited the amount partly in the Imperial 
Bank and partly in the Post Office Savings 
Bank. The [nsolvency Court attached these 
deposits at the instance of Marten's credi- 
tors, and the lower Courts have held that 
the deposits are liable to be attached. 
Against that decision Mrs. Marten has 
appealed. 

No order of discharge had been passed in 
the insolvency proceedings when Marten 
received the cheque for Rs. 3,000 and there- 
fore under s. 28 (4) of the Provincial Insol- 
vency Act, it would appear that this money 
forthwith vested in the Insolvency Court. 
Mrs. Marten based her claim partly on the 
fact that she hud been nominated by 
Marten as the person entitled to receive 
the deposit in the event of his death, but 
it has been conceded in this Oourt that 
Marten was the only person who was 
entitled to receive the money after his 
discharge from the railway service and 
that Mrs. Marten could have no claim 
against either him or the Railway Company. 

The appellant has relied mainly on the 
decision in Nagindas Bhukandas v. Ghela-- 
bhai Gulabdas (1), which was based largely: 
on Cohen’ v. Mitchel? (2). All that was: 
decided in the latter case was that under the 
English Bankruptcy Act, then in force 
until the trustee intervened, all transactions 
by the bankrupt with a person dealing 
with him bona fideand for value in respect 
of property acquired after the bankruptcy, 
whether with or witout knowledge of the 
bankruptcy were valid against the trustee. 
The decision in Nagindas Bhukandas v. 
Ghelabhai Gulabdas (1), went further and 
has been dissented from in Walechand 
Moolji v. Charles A. Williams (3), Gauri 
Shankar v. R- J. De Cruze (4), Oficial 

(1) 44 B 673; 56 Ind. Cas 450; AIR 1920 Bom, 58; 
22 Bom. L R 322. 

(2) (1890) 25 Q B D 262; 59 L J Q B 409; 63 L T 206; 
38 W R 351:7 Mafell 207. 

(3) 59B 517; 159 «dnd. Oas, 144; A IR 1935 Bom. 
396; 37 Bom. L R 494; 8 R B 166 


(d) 1 Luck 313; 62 Ind. Oas. 673; A I R 1927 Oudh 22; ., 
29 0 0 278; 30 W N3738, > 
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Assignee of Madras v. Ranganayaki Ammal 
(5) and Ranganayaki Ammal v. Official 
Assignee of Madras (6). 

Under the Act in force when Cohen v. 
Mitchell (2), waa decided, the provision that 
the after-acquired property of the insolvent 
should vest in the Receiver was not worded 
in quite the same way as in s. 28 (4) of 
the Provincial Insolvency Act, and we 
agree with the decision in Ma Phaw v. 
Maung Ba Thaw (7), that the effect of the 
insertion of the word “forthwith” in s. 28 (4) 
of the present Act has been to sweep away 
the Court's attempt to postpone the vesting. 
A. contrary view was taken in Jagdish 
Narain Singh v. Ramsakal Kuer (8), with 
which we respectfully disagree, and we are 
fortified in this conclusion by the remarks 
of Sir Dinshaw Mulla at p. 368 of his Law 
of Insolvency that the decisions in Nagin- 
das Bhukandas v. Ghelabhat Gulabdas (1) 
and Jagdish Narain Singh v. Ramsakal 
Kuer (8), are erroneous. In any case the 
principle laid down in Cohen v. Mitchell (2), 
falls-far short of the proposition which the 
appellant seeks to establish in this case. 

Section 28 (5) of the Provincial Insolvency 
Act provides that property of the insolvent 
which is exempted by tha Code of Civil 
Procedure, 1908, or by any other enactment 
for the time being in force from liability 
to: attachment and sale in execution shall 
not vest in the Court. Clause (k) of the 
proviso to s.60(1) of the Civil Procedure 
Oode, states that all compulsory deposits 


and other sums in or derived from any. 


fund to which the Provident Funds Act, 
1897, for the time being applies in so far 
ab they are declared by the said Act not 
to be liable to attachment are exempt from 
attachment or sale. The Provident Funds 
Act now in force is Act XIX of 1925, and 
a “compulsory deposit” is defined in 9. 2 (a) 
a8 a subscription to, or deposit in, a Pro- 
vident Fund which, under the rules of the 
Fund, is not, until the happening of some 
specified contingency, re-payable on demand 
otherwise than for certain purposes and 
any interest or increment which has accrued 
under the rules of the fund and also any 
such subscription, deposit, contribution, 
interest or increment remaining to the 
credit of the subscriber or depositor after 

(5} A IR 1928 Mad. 784; 112 Ind, Cas. 235; 55M L 
J 38; 28 L W 484. 

(6) A I R1931 Mad. 797; 134 Ind. Cas. 179; 34 L W 
117; 61 M L J 354; Ind, Rul. (1931) Mad. 835 


(7) 4 R 125; 97 Ind. Oas. 221; 5 Bur. L J 98; A I R 
ang. 179. . 


HAVBLI SHAH v, HUSSAINA JAN (LAH) 


178-£0 


. the happening of any such contingency. 


48 was pointed out in Walehand Moolji v. 


- Charl:s A. Williams (3), it is clear that on 


the happening of the contingency provided 
for in the rules, the amount become payable 


_to the subscriber even during his lifetime ; 


and that being so, it is difficult to see on 
what principle it can be said that the sum 
which is paid to the subscriber is not his 
property and still continues to retain its 
character of a compulsory deposit for all 
time. Their Lordships of the Privy Goun- 
cilin Kala Chand Banerji v. Jagannath 
Marwari (9). pointed out that the provisions 
of s. 16 (4) of the Provincial Insolvency Act 
of 1907 are perfectly clear and that the 
moment the inheritance devolved on the 
insolvent who was still undischarged, it 
vested in the Receiver already appointed. 

We therefore hold that as soon as the. 
deposit reached ‘the depositor it ceased to 
be a compulsory deposit that was not liable 
to attachment, in support of which we may 
cite the decision in Rukmini Kumar Bhatta» 
charji v. Assam Bengal Loan Co., Ltd., 
(10), and that it became the absolute pro- 
perty of the depositor insolvent and there- 
fore vested in the Insolvency Court. 

The appeal fails and is dismissed with 
costs. Counsel's fee Rs, 20. 


D. Appeal dismissed. 


(9) 54 O 595; 101 Ind, Cas, 442; A IR 1927 P O 108; 
29Bom. L R 882; 52M L.J 734; 31 OW N 741; 45 O. 
L J 544;25 A LJ 621; (1927) M W N485;39 M LT? 
5;26 L W 268(P 0), = 

(10) 40 O.W N 1406. 


_ LAHORE HIGH COURT 
First Civil Appeal No, 37 of 1937- 
December 8, 1937 . 
ADDISON AND Din MOHAMMAD, JJ. 
HAVELI SHAH AND oragrs— 
DEOLEB-HOLDERS——APPELLANTS 
VETSUS : 
Musammat HUSSAINA JAN AND ANOTHER 
-~J UDGMENT-DEBTORS—-RESPONDENTS . 

Provincial Insolvency Act (V of 1920), s. 44 (2)— 
Creditor holding mortgage decree against insolvent, 
realizing his security before discharge but not prov- 
ing balance personally due after valuing security— 
Order of discharge, if releases insolvent from pere 
sonal liability under mortgage. 

A creditor having a mortgage decree against the 
insolvent, realized his security before the passing. 
of the discharge order. He did not, however, value 
his security and prove the balance personally due 
from the insolvent : . S 

Held, that since the mortgage-debt was provable 
under the Provincial Insolvency Act, the discharge 
order released the insolvent from personal liability 
under the mortgage and the creditor could not sub. 
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sequently claim a.personal decree for the balance 
ie the insolvent, 


dada Rawalpindi, dated October 12, 
"Mr. V.N., Sethi, for the Appellants. 
Mr, M. L. Sethi, for the Respondents. 


Judgment.—Haveli Shah, ete, ob- 
tained. a decree against Hussaina Jan 
and Musammat Zohra Jan ona mortgage 
in favour of the decree-holders' father in 
Tespect of certain property, the mortgage 
deed being dated February 14, 1921. 
The principal amount of the mortgage 
was Rs. 1,00,000 andit was to carry com- 
Pound interest at the rate of 15 per cent. 
Per annum with quarterly rests. The 
mortgage was with possession and the 
reat realized was to be appropriated 
towards interest. The mortgagees institut: 
ed the suit on their mortgage on January 
26, 1925, the claim being then for 
Rs. 1,69,474-6-3. A preliminary decree 
was passed on May 16, 1928. According 
to the decree Rs. 1,54,375 were due on 
May 16, 1928, and it was further stated 
that onthe sum of Rs. 1,00,000 interest 
at 15 per cent. per annum would run 
until realization. Costs were alsoallowed. 
The money was not paid by the due date, 
i.e. by June 16, 1928, and afinal decree 
was passed for sale 
July 24, 1928. A Receiver was appointed 
“to. collect rents, ete., before the property 
was sold and these rents have been paid 
to the decree-holders. The property . was 
sold in 1932, but thesale was not confirm- 
ed till June 1934, the sale-certificate being 
Issued on July 6, 1934, with respect to 
the bulk of the property. The decree- 
holders, although Rs, 1,18,345-80 had 
been realized by them, applied on August 
16, 1935, for a personal decree for 
_ Rs. 2,42,318-13-9 with future interest 
against the two ladies. Various defences 
were raised. The trial Court held that 
the evidence produced by the decree- 
holders was insufficient’ toshow what was 
due to them and that for this reason alone 
no personal decree could be passed. -It 
further held that Musammat Zohra Jan 
who isnow a discharged insolvent, was 
protected by the Insolvency Act and 
could not be held personally liable for any 
amount. As regards Musammat Hussaina 
Jan, however, it held that she would be 
personally,liable had anything been found 
due. Inthe result a personal decree 
was refused andthe decreé-holders have 
appealed. í 
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It is correct that the evidence produced 


` by the decree-holders is most defective 


and the account produced by the servant 
of the decree-holders was certainly insuffi- 
cient to prove that the large sum claimed 
was due. This account is printed at p. 12 
of the paper-book. It was admitted that 
Rs. 1,18,345-8-0 had been realized towards: 
execution ofthe decree, most of it before 
1934 or in that year. Thal means that in 
the year 1934 the principal sum of 
Rs. 1,00,000 had been paid and it was only 
this principal sum which bore interest. 
There could, therefore, be no interest after 
1934. Upto the middle of 1934, counting 
interest and costs, the sum due comes to 
approximately Rs. 2,40,000 while certain- 
ly over Rs. 1,18,000 has been paid. This 
laaves a balance of about Rs. 1,22,000 
due to the decree-holders, but in the 
absence of a proper account we think it will 
be safe to hold that only Rs. 1,00,000 
remain due.- Thiswe do on account of 
the unsatisfactory nature of the evidence 
astothe exact sum due, This sum, of 
course, does not bear interest, as the 
principal which alone bore interest has 
been paid, For this sum Musammat 
Hussaina Jan is certainly liable and 
there must bea personaldecree for this 
amount against her. 


The only other questionargued on, be- 
half of the appellants was that Musammat 
Zohra Jan was also liable for this amount. 
She was declared insolvent during the 
executicn proceedings, but was discharg- 
ed by order,. dated August 2, 1934. By 
that time all the mortgaged property had 
been sold so thatthe deeree-holders could 
have claimed in insolvency the amount 
which she was personally liable to pay. 
Section 34, Provincial Insolvency Act, . 
runs as follows : 

“34, (1) Debts which have beon excluded from 
the schedule onthe ground that their value is 
incapable of being fairly estimated and demands 
in the nature of unliquidated damages arising 
otherwise than by reason of a contract or a 
breach of trust shall not be provable under this 
Act. (2) Save as provided by sub-s.(1), all debts 
and liabilities, present or future, certain or contin- 
gent, to which the debtor is subject when he is 
adjudged an insolvent, or to which he may become 
subject before his discharge by reason of any 
obligation incurred before the date of such ad- 
judication, shall be deemed to be debts proyable 
under thid Act.” 


Sub-clause (2), it will be seen, is very 
wide and ingludes all debts and liabilities, 
present or fufure, certain or contingent, 
to which the debtor is subject when -he 
is adjudged an insolvent or to which he, 
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may become subject before his discharge 
by reason of any obligation incurred 
before the date of such adjudication. 
Section 47, Provincial Insolvency Act, deals 
with secured creditors. Sub-clause (1) 
lays down that : 

“where a secured creditor realizes his security, he 


may prove for the balance due to him, after deduct- 
ing the net amount realized.” 

It will be seen in the present case that 
the decree-holderscould have done this 
before the discharge order, dated August 
2, 1934. Apart from that, sub-cl. (2) lays 
down that ; 

“Where a secured creditor relinquishes his 
security for the general benefit of the creditors, 
he may proveforhis whole debt.” 

This does not arise in the 
But sub-cl. (3) enacts that : 

“Where a eecured creditor does not either realize 
or relinquish his security, he shall, before being 
entitled tohave his debt entered in the achedule, 
state in his proof the particulars of his security 
and the value at which he assesses it, and shall 
be entitled to receive a dividend only in respect of 


the balance due to him after deducting the value 
so assessed,” 


Under 5,44 (2), Provincial Insolvency 
Act, save as otherwise provided by sub-s, 
(1) an order of discharge shall release 
the insolvent from all debts provable under 
that Act. Inthe circumstances described, 
this sub-section obviously applies to the 
present case, where not only had the 
security been realized before the date 
of discharge, but the decree-holders could 
have valued their security and proved 
for the balance personally due by 
the insolvent, Under these circumstances 
we hold that under s.44 (2) the order 
of discharge released Musammet Zohra 
Jap from ‘personal liability under the 
mortgage as that was a debt provable 
under the Act. The appeal must, therefore, 
e fail as regards her. In the result, we 
accept the appeal and direct that a 
personal decree be passed against 
Musammait Hussaina Jan to the extent of 
of Rs. 1,00,000. Parties will bear their 
own costs. 


D. Order accordingly. 


PATNA HIGH COURT 
Appeal from ETF Decree No. 377 
o . 


present case. 





August 26, 1938 
Wort, Aa. O. J. AND MANOHAR Lat, J- 
RAMJAP DUBE— Deranpant— 
APPELLANT 


versus bd 
‘JAGADISH CHANDRA DEO DHABAL 
DEB—-PLAINTIPE RESPONDENT 
© Ohota Nagpur Tenancy Act (VI of 1908), ss, 22, 
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21—Oourt coming to conclusion that by building huts, 
tenant committed breach of s. 22 and rendered land 
unfit for tenancy—High Court, if can interfere in 
second appeal, 

Where a tenant commits breach of s, 22, Ohota 
Nagpur Tenancy Act, by building coolie, huts on 
the land and the Judge comes to the conclusion 
that the land by reason of the building of these 
huts has been rendered unfit for the purposes of 
tenancy, the High Court is not entitled as a 
Court of second appeal to interfere with this. finding. 
Hari Mohan Misser v, Surendra Narayan Singh (1), 
relied on. : 

The word ‘irrespective’ in s. 21 cannot _ be held 
to mean ‘subject to’. 


A. from a decision of the Judicial Com- 
missioner of Manbhum -Singhbhum , dated 
March 15, 1937, reversing that of the 
Deputy Oollector, Dalbhum, dated Septem- 
ber 3, 1936. 

Messrs. A. K. Roy and S. S. Rakshit, for 
the Appellant, 

Dr. D. N. Mitter and Mr. G. O. Mukharji, 
for the Respondent. 


Wort, Ag. C. J.—This appeal must be 
dismissed. {t is the appeal by the tenant- 
defendant against the judgment of the 
District Judge granting a conditional eject- 
ment of the defendant for breach of 
the terms of his tenancy under s, 22 of 
the Chota Nagpur Tenancy Act. It appears 
that the defendant used his land or part 
of it for the purpose of building cooly- 
huts, the land being in the neighbourhood 
of the Jamshedpur Factory. The learned | 
Judge in his judgment, after remand, has’ 
come to the conclusion that the land by 
reason of the building of these huts “has 
been rendered unfit for the purposes of ' 
tenancy. With that finding we are not 
entitled as a Court of second appeal to 
interfere. I refer to the decision of the 
Privy Council in Hari Mohan Misser v. 
Surendra Narayan Singh (1). In that case 
the District Judge had held that the 
building of an Indigo Factory was nota 
breach of the section; the High Court 
held otherwise; but their Lordships of 
the Judicial Committee pointed out that 
the decision of the lower Appellate Court 
on that question was conclusive and that 
finding could not be disturbed for any 
reason by the High Court on appeal. 

The other contention of Mr. Roy in 
this case was that by the facts as stated 
in the judgment, although the learned 
Judge has not come to any such conclu- 
sion, an usage within the meaning of s. 21 
(a) of the Chota Nagpur Tenancy Act 


(1) 34 IA 133; 340718, 4A LJ 497;60L J 
19; 110 W N 794; 17 ML J 364; 2 M aT 399; 9 
Bom. L R 750 (P O} aa 
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was. sufficiently established. In the very 

well known decision in Goodwin v Roberts 
m2) at 357* Cockburo, O. J., made this 
metatement : 

“We must by no means be understood as saying 
that mercantile usage, however extensive, should 
be allowed to prevail if contrary to positive law, 
including, in the latter, such usages as having 
been made subject of legal decision, and having 
been sanctioned and adopted by the Courts, have 
porote, by such adoption, part of the common 

wW.” 4 


I refer to that case although it related 
to a mercantile instrument, as the prin- 
ciple laid down there is of univer- 
sal application, Indeed the very section 
which governs the facts of this case on 
its plain construction is consistent with 
that principle. Olause (b) of s. 21 pro- 
vides : 

“Irrespective of any local custom or usage, in 
any manner which doesnot materially impair the 
value of the land or render it unfit for the pur- 
poses of the tenancy.” 


The word ‘irrespective’ cannot be held 
to mean ‘subject to. In my judgment, 
therefore, the contention of Mr. Roy that 
on the facts as stated by the learned 
Judge in the Court below the usage was 
established is- one which cannot be 
supported. The learned Judge came to 
mo such conclusion but had he found 
that there was aa usage by which agri- 


cultural lands could be used for building. 


purposes, he would have stated a custom 
which was contrary to the positive law 
as laid down by the Chota Nagpur Tenancy 
Act a custom therefore which could not 
be supported. But it is unnecessary for 
us to come to any such decision under 
s. 2l the Act for the ample reason that 
there is no finding that such usage has 
been established. All that has been stated 
to be the fact in this case is that for 


some time since the erection of the 
Jamshedpur Factory it has been the 
habit of certain persons to build huts 


upon the land for the purpose of accom 
modating the coolies working in the 


Factory.” That is the substance of the. 


judgment of the learned Judge in the 
Court below. That statement is far from 
Winding that such usage as alleged by Mr. 
Roy has been established. For either of 
the, reasons which I have stated in my 
judgment, the argument cannot, as l 
have said, be supported. 


The only other question was as to the 


decree itself, The decision of the learned 
Judge in tie Court below was quite clear 


(2) (1854) 19 Ex. 337. 
*Page of (1854) 10 Ex Hd] 
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on that matter. The defendant had a 
period of three months during which he 
must pay compensation which of course 
was a trifling sum of Rs. 5 and remedy 
the mischief by the removal of the huts 
from 12 bighas of the land, which was 
the subject-matter of the suit, We, however, 
extend that time by one month from the 
date of this judgment. 

The appeal fails and must be dismissed 
with costs. . 

Manohar Lall, J.—I agree. 

D. Appeal dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
First Civil Appeal No. 137/63 of 1936 
February 16, 1937 
MIDDLETON, J. CO. AND Mir AHMAD, J. 
AMIR KHAN AND ANOTHER -—APPELLANTS 


versus 
KHAIR MOHAMMAD GHULAM HABIB 
AND OTHERS—RESPONDENTS— 

Ezecution~-Decrees, when can be treated as nullities 
—Eaception of s. 11, Suits Valuation Act (VII of 
1887) and s. 21, Civil Procedure Gode (Act V of 1908) 
—Terriorial or pecuniary jurisdiction~-Question, if 
can be raised before executing Court—Court neither 
of E instance nor appellate, if can execute decree 
—Res judicata — Execution — Wrong order becoming 
final—If can be set aside in subsequent execution— 
Civil Procedure Code (Act V of 1908), a. 11. 

Section 11, Suits Valuation Aot, and s. 21, Oivil 
Procedure Oode, are two legislative exceptions tothe 
general principle of law that where a Oourt has no 
jurisdiction, its judgments and orders are mere 
nullities and can be declared to be void by every 
Court in which they may be presented. In view of 
these exceptions, the questions of territorial or 
pecuniary jurisdiction of the decretal Oourt cannot 
be raised before executing Oourt in execution pro- 
ceedings, Gora Chand Haldar v. Prafulla Kumar . 
Roy (1), not followed. Mian Ziaudin v. Secretary | 
of State (2) relied on. 

A Oourt which is neither a Oourt of first instance 
nor an Appellate Court has no jurisdiction to proceed 
in execution of a decree itself or to transfer execution 
proceedings to another Court under s, 39, Civil Pro- 
cedure Code, Ghulam Mohamad v. Fazal Nishan (3), 
distinguished. 

Where a wrong order in execution, holding that 
the decree could not be executed, has become final 
because an appeal therefrom was dismissed as time- 
barred, the principles of res judicata apply and 
that order cannot be set aside in execution sub- 
sequently. f 

F.C. A. against an order of the Sub- 
Judge, First Olass, Peshawar, dated 
June 12, 1936. 

Sardar Haja Singh and Lala Gur Lal, 
for the Appellants, 

Agha Sayed’ Ali Shah, forthe Resppn- 
dent. . a 
Middleton, J. C.—Khair Muhamma 
brought a suit for possession of immovable. ° 
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property in the Courtof the Sub-Judge, 
Fourth Class, Peshawar, and obtained a 
decree, dated October 17, 1932. Amir Khan 
and Nazir Khan (defendants) appealed 
to the- District Judge who held that the 
suit-had been wrongly valued and that the 
court-fee should have been paid on Rs. 5,400, 
This court-fee was made up in this Court 
and he dismissed the appeal affirming the 
decree of the trial Court. He, however, was 
doubtful whether the suit was one which 
should have been -tried by a Reveuue Court. 
Although he dismissed the appeal himself, 
he referred the case unders. 100, Tenancy 
Act, to this Court with a recommendaticn 
that his appellate decree should be register- 
ed as an appellate decree of a Revenue 
Court. This Court found that the suit was 
one in which a Civil Court had jurisdiction 
and by order, dated October 5, 1933, re- 
tured the reference stating that the case 
had ‘been rightly heard by a Civil Court 
and the District Judge had righily exercised 
appellate powers. It may be noted that 
the question of valuation had never been 
raised, at all in this Oourt and that. the 
decision was merely as regards jurisdiction 
of .a ‘Civil Court as opposed to jurisdiction 

. of a Revenue Court. Meanwhile execution 
had already been taken out and possession 
of a. part of the immovable property had 
been granted to the decree-holder Khair 
Muhammhd on January 10, 1933. He had 
‘also received his original costs incurred in 
the trial Court by execution. On January 6, 

- 1934; Khair Muhammad again applied in 
execution (a) for possession of the remain- 
ing portion of the property, and (b) for 
his .costs in appeal including the additional 
court-fee which had been levied by the 
Appellate Court. 

* The Presiding Officer of the Court of the 
first instance had been transferred before 
this last execution application was decided 
and his successor went behind the decree 
and by order dated June 18, 1934, held that 
the decree was a nullity because it kad 
been -granted by a Court without the neces- 
sary pecuniary jurisdiction. 
mad appealed in the Court cf the District 
Judge. That Court holding that it had no 
jurisdiction returned the memorandum of 
appeal which was thereafter presented in 
this Court where it wus rejected as time- 
barred by order dated June 11, 1945. Amir 
Khan and Nazir Khan on July 30, 1935, 
applied under s. 144, Civil Pfocedure Code, 
for restitution of the property and refund 
of..costs which Khair Muhammad had 

e obtained in execution. This application was 
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rejected by the executing Court on April & 
1936. Amir Khan and Nazir Khan now 
come up in revision against this order of 
rejection dated April 8, 1936. On April 6, 
1936, Khair Muhammad again applied in 
execution for recovery of his costs in his 
appeal but instead of presenting his appli- 
cation to the Court of first instance he pre- 
sented it to the Senior Sub-Judge who sent 
it to the Court of Syed Ali Haidar Shah, a 
Sub-Judge with First Class powers, who by 
order dated June 12, 1936, came to the con- 
clusion..that the execution could proceed 
and that Raja Muhammad Nazir Khan in 
previously holding that the decree was a 
nullity and could not be executed had gone 
behind the decree which he was not em- 
powered to do. He further held that Raja 
Muhammad Nazir Khan’s order was not 
res judicata as the execution application 
lay to the District Judge and not to him. 
Amir Khan and Nazir Khan now come up 
in appeal against the order of Sayed Ali 
Haidar Shah dated June 12, 1936, permitt- 
ing the execution to proceed. 


This judgment will dispose of both the 
revision application and the appeal. The 
question of pecuniary jurisdiction was never’ 
raised in the trial Court or in the Appel-- 
late Court and the latter acted on its own 
motion in levying additional court-fee. In 
these circumstances s. 11, Suits Valuation 
Act, comes into operation so that’ had the 
appellate order come before this Court in 
further appeal or revision, it would not 
have been set aside for want of pecuniary 
jurisdiction. The first question that arises 
is, whether the Court of first instance,’ 
acting as an execution Court, could dis- 
regard the decree asa nullity even though 
the decree could not have been set aside 
by this Court. Section 11, Suits Valuation 
Act, and s. 21, Civil Procedure Code, are 
two legislative exceptions to the general 
principle of law that where a Court has no 
jurisdiction, its judgments and orders are 
mere nullities and can be declared to be 
void by every Court in which they may be 
presented. In view of these exceptions it 
has been generally held that questions’ of 
territorial or- pecuniary jurisdiction of the’ 
decretal Court cannot be raised in ‘execu- 
ticn prcceedings before it. The Calcutta 
High Court, however, in Gora Chand Haldar 
v, Prafulla Kumar Ray (1) has differed 
from the general consensus of cpinion. The’ 
question kas been before this Court in 


(1) 53 O 166; 89 Ind. Cas. 685; A I R 1825 Oal. 907; 
290 W N 948; 42 O L310 B), 
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Mian Ziaudin v. Secretary of State (2) in 
which ‘Almond, A. J. C. held that as a ee 
tion of territorial jurisdiction cannot be 
raised in an Appellate or Revisional Court, 
still less can it be raised in an execution 
Oourt. In accordance with the generally 
accepted view and with the previous ruling 
of our own Court we must hold that the 
order of the execution Court dated J une 18, 
1934, was incorrect. It, however, has become 
final because an appeal against it was dis- 
missed as being barred by time. That 
order having become final and it having 
been held therein that the decree could not 
be- executed, we are of opinion that the 
Principles of res judicata apply and were 
a bar tothe subsequent order of Sayed Ali 
Hiadar Shah dated June 12, 1936, re open- 
ing execution. 

Moreover, s. 37, Oivil Procedure Oode, 
lays down that in the case of an appellate 
decree ‘a Court which passed the decree” 
shall in relation to the execution of that 
decree be deemed to include the Court of 
first instance. The Court of the Sub-Judge, 
Fourth Olass was still in existence when 
Khair: Muhammad presented his last execu- 
tion application in the Court of the Senior 
Sub-Judge. That Court was neither the 
Court of first instance nor was it the 
Appellate Oourt and, therefore, it had no 
jurisdiction. Tt could neither proceed in 
execution itself nor could it transfer execu- 
tion proceedings to another Oourt under 
8. 39, Civil Procedure Code. In this connec- 
tion our attention has been drawn to a case 
reported in Ghulam Mohamad v. Fazal 
Nishan (3). The main ruling therein was to 
the same effect as that already given in this 
judgment, namely that an executing Court 
cannot question the validity of a decree 
‘on the ground of lack of pecuniary jurisdic- 
‘tion of the Court which made the decree ; 
but from the facts of the case mentioned in 
thé judgment it appears that though the 
Oourt of first instance was a Sub-J udge, the 
execution proceedings had been taken in 
the Court of the Senior Sub-Judge and by 
order of the High Court were continued 
therein. At first sight this would appear to 
indicate that the Gourt of the Senior Sub- 
‘Judge had executional jurisdiction in res- 
pect of a decree made by the Court of 
another Sub-Judge, but on further examina- 
‘tion we find that it was the Oourt of first 
‘instance which had transferred the decree 


ig’ A IR 1935 Posh. 142; 158 Ind. Oas. 363; 8R Pesh. 


" (8) A I R, 1938 Lah. 289; 133 Ind. Oas. 276: 13 L 25: 
-32 PL 'R 309; Ind. Rul. (1931) Lah. 758. ”: ao 
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to the Couri of the Senior Sub-Judge thereby 
conferring jurisdiction upon it. In the 
present case the execution application was 
merely presented by the applicant to the 
Senior Sub-Judge and he obtained no juris- 
diction from the Court of the first instance. 
For the reasons mentioned above, we must 
hold that Sayed Ali Haidar Shah was de- 
barred from passing the order under appeal, 
both by lack of jurisdiction and by the 
principle of res judicata, and hence the 
appeal must be accepted. 

It is evident from what has already been 
stated that Khair Muhammad obtained a 
decree which he was perfectly entitled to 
execute in full, and that after executing it 
in part he was debarred from executing the 
remaining part by a mistaken order which 
has unfortunately become final by reason 
of the fact that he failed to appeal to the 
proper Court within the period of limita- 
tion. There is no reason whatever why he 
should be made to restore what he managed 
to obtain in -his first execution. The only 
reason why he cannot obtain the remainder 
is a technical one. The revision petition 
accordingly has no basis, whilst the appeal 
must succeed upon a technicality. Woe, 
therefore, dismiss the revision petition with 
ecsts, fixing Pleader'sfee at Rs. 50, whilst 
we accept the appeal and set aside the 
order dated June 12, 1936, but direct that 
parties to the appeal shall bear their own 
costs. ` 


S. Order accordingly. 





PATNA HIGH COURT 
Givil. Revision Petition No. 571 of 1937 
December 2, 1937 
Davie, J. 
Musammat KUNJ KUAR—Peritionee 
VETSUS 
BRIJ MOHAN PRASAD AND otages— 
Oppostts Parry. 

Mesne profits — Reversal of execution sale—~Mesns 
profits in favour of tenant and against landlord decree~ 
holder—Mesne profits, if include rent payable by 
tenant. 

‘Where as a result of a reversal of an execution sale, 
mesno profits are allowed against a landlord decree- 
holder and in favour of a tenant, such mesne profits 
should not inelude the rent payable by the tenant to 
the landlord, Such rent is liable to be deducted from 


the mesne profits. e 
O. R. P. against an order of the District 

Judge, Gaya, dated May 22, 1937, . 
Mr. Rajkishore Prasad, for the Petitioner. 
Mr. G. P. Singh, for the Opposite Party. 
Order.—This is an application in civil 

revision, and the only point urged before, 


. 
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me by Mr. Rajkishore Prasad on behalf of 
the petitioner, is that the mesne profits 
awarded against the petitioner should not 
include the rent payable by the opposite 
party toher asthe landlord. The claim is 
in substance irresistible, and it has now 
been ascertained that the rent due to the 
landlord for the relevant period is 
Rs. 102-14-6. Mr. G. P. Singh, who appears 
on behalf of the opposite party, however. 
urges that the petitioner should not suc- 
ceed on this ground, because the applica- 
tion in revision as presented to this Court, 
is directed against the order of the Dis- 
trict Judge holding that no appeal lay to 
him from the order of the Munsif, The 
order of the District Judge was clearly 
right, and it has not been contended on 
behalf of the petitioner that the District 
Judge erred in holding that no appeal lay 
to him. But the point of the revisional 
application was that in awarding’ mesne 
profits against the petitioner under s. 151, 
Civil Procedure Code, the rent due to the 
petitioner as landlord should have been 
deducted. It is true that in order to enable 
the petitioner to obtain this relief from this 
Court, it is necessary for her to amend her 
petition in some respects; but I do not 
see why leave should not be given to her 
to do so even at the present stage, 
especially when it cannot be disputed, and 
it has not been disputed, that she is entitl- 
ed to rent for the period for which mesne 
profits are tobe allowed against her in 
consequence of the reversal of the execu- 
tion sale. Leave is accordingly given to 
Mr. Rajkishore to amend his petition. Mr. 
G. P. Singh hereupon urges that the claim 
for rent now made was not made, at any 
tate specifically in the trial Court, This is 
conceded ; but the remedy for this seems to 
be an award of costs against the petitioner. 
The result is that the application as 
modified is allowed and the order of the 
trial Court awarding mesne profits against 
-the petitioner will be altered by deducting 
‘from the mesne profits Rs. 102-14-6 on 
account of the rent due to the petitioner 
, as landlord. The petitioner will pay to the 
opposite party the costs of this Court, in- 
‘cluding a hearing-fee of one gold mohur, 
and the costs awarded to the opposite 
‘party by the District Judge, and Rs. 4 as 
-costs of the trial Court on this particular 
account. 


D. Application allowed. 
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LAHORE HIGH COURT . 
Second Civil Appeal No. 442 of 1936 
December 16, 1937 

DaLIP Sines AND BHIDE, JJ. 
PEOPLES BANK or NORTHERN INDIA, 

Lrp.—PLaIntTige—~A PPELLANT 

VETSUS 
Malik RAM KISHAN AND ofarrs— 
DEFENDANTS —RESPONDENTS 
Mortgage—Suit on—Prior mortgagee assigning his 
rights under mortgage decree—Aassignment unregis- 
tered and, therefore, invalid—Rights of prior 
mortgagee, if extinguished so as to entitle sub- 
sequent mortgagee to claim decree free of mortgagee 
rights of prior mortgagee. i 
An assignment ofa mortgage decree is invalid, 

if unregistered. But the want of registration will 
not extinguish the original rights of the assignor 
mortgagee anda subsequent mortgagee bringing a 
suit on his mortgage and whose mortgage is 
subject to the mortgagee rights of the prior 
mortgagee, cannot claim a decree free from 
the mortgagee rights of the prior mortgagee. Merely 
because the assignment by him is found to be in- 
valid for want of registration, his rights cannot be 
held to have disappeared, 


8.0. A. from the preliminary decree. of 
the Senior Sub-Judge, Multan, dated July 
31, 1936. 

Messrs, D. C. Ralli‘and Bhagwat Dayal, 
for the Appellant. 

Messrs. Achhru Ram and Inder Dev Dua, 
for the Respondent (Defendant No. 2). 

Bhide, J.—This appeal arises out of a 
suit for recovery of Rs. 13,368-1-3 by the 
Peoples Bank of Northern India (now in 
liquidation) on the footing of a mortgage. 
In para. 6 of the plaint it was stated that 
a house included in the mortgage had been 
the subject of a previous mortgage in 
favour of one Lekh Raj but that the mort- 
gagee rights of Lekh Raj had become 
extinguished inasmuch as the plaintiff had 
not been impleaded in the previous arbit- 
ration proceedings by Lekh Raj against the 
mortgagor Ram Kishan. It transpired that 
Lekh Raj had obtained a decree against 
Ram Kishan on the basis of an award and 
after his death the decree had been 
transferred by his widow Musammat 
Khillo Bai to Gurdial. Musammat Khillo 
Bai and Gurdial were accordinly impleaded 
as defendants and putin their pleas. The 
plaintiff Bank disputed the assignment of 
the decree in favour of Gurdial and also 
pleaded thatthe assignment, if any, was 
invalid for want of registration. The trial 
Court has found the issues in favour of 
Gurdial and granted a decree to the plain- 
tiff subject to bis rights. From this deci- 
sion the plaintiff Bank has appealed. - 

Various points had been taken by the 
plaintiff Bank against Gurdiat, but the 
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learned Counsel for the appellant has 
confined himself to ons of them only, 
namely that the assignment of decree by 
Musammat Khillo Baiin favour of Gurdial 
was invalid for want of registration. In 
support of the contention that the assign- 
ment was invalid, he relied on cl. (eì of s. 17 
(1), Registration Act which was introduced 
in that Act by an amendment of the year 
1929. He also referred to the Commentary 
at p. 71 of Maulla’s Registration Act 
(Edn. 2) in which it is pointed out that 
there was a conflict of decisions among 
.the High Courts in India and that the 
amendment gave effect to the view of 
the Bombay High Court that the assign- 
ment of a mortgage decree required‘regis- 
tration, The learned Oounsel for the 
respondents contended on the other hand 
that cl. (e) of s. 17 (1) was not applicable 
because the decree in this case did not 
create any new rights andthe rights, such 
as they were, were created by the mortgage. 
This contention was not supported by any 
authority in point, and does not seem to 
have force. Although the mortgage may 
have created the original rights, the decree 
did certainly declare the rights of the 
mortgagee after deciding the point in dis- 
pute and stated the amount which was due 
to the mortgagee and the manner in 
which it could be realised by him. The 
contention of the appellant that the assign- 
ment was invalid for want of registration, 
must therefore prevail. However, the only 
effect of this contention is that the original 
rights of Musammat Khillo Bai must be 
we to Paces intact. 

The learned Counsel for the appellant 
contended that the rights of wa 
Khillo Bai, widow of Lekh Raj, had come to 
an end because Gurdial had applied to 
the executing Court under O. XXI, r. 16, 

. for execution of the dec:ee on the basis of 
the assignment and he had been substitu- 
ted in place of Musammat Khillo Bai as 
the decree-holder. We are, however, not 
concerned in this case with the effect’ of 
this substitution on the execution of the 
decree. That question will be desided in 
due course by the executing Court when 
it is raised. The only point which arises 
here for decision in this case is whether the 
plaintiff is entitled to get a decree free of 
the mortgagee rights of Lekh Raj. The 
mortgage in favour of the plaintiff was ad- 
mittedly subject to the previous mortgagee 
Tights of Lekh Raj and these rights cannot 
be held to have disappeared merely because 
the deed of assignment in favour of Gur: 
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dial has been found to be invalid. The 
appeal must, therefore, be accepted and 
the decree of the trial Court modified by 
declaring that the plaintiff can realize the 
amount due tohim by sale of the mort- 
gaged property, that is, the equity of 
redemption of the house referred to in 
para. 6 of the plaint subject to the 
previous mortgage rights of Lekh Raj, or 
his’successor-in-interest. As the appellant 
has failed on the other grounds raised by 
him, I would leave the parties to bear their 


costs. 
Dalip Singh, J.—I agree. 
D. Appeal allowed. 


PATNA HIGH COURT 
Civil Miscellaneous Appeal No, 254 


of 1938 
September 20, 1938 
Mogsamap Noor AND OHATTEBJI, JJ. 
Babu VISHWANATH NARAYAN 
SINGH—JUDGMENT-DEBTOR— 
APPELLANT 


versus 
Sri Mahant HARIHAR GIR— 
DEOREB- HOLDER— RESPONDENT 
Bihar Money Lenders’ Act (III of 1938), ss.16, 17 
—Civil Procedure Code (Act V of 1908), O. XXT, r. 66 
—Ss.16 and 17, if repugnant to O. XXI, r. 66 aa 
amended by Patna High Court—Government of India 
Act, 1935, (05 & 26 Geo. V Ch. 42), 8. 107 (2)—Assent of 
Governor-General or signification of the pleasure of 
Hia Majesty—Applicability of a. 16—Hxecution pro- 
ceedings before and after section came into force— 
Object of s 107 (1) and (2), Government of India Act—~ 
“Seh. VII, List IIT, Item (4), Government of India Act 
—Concurrent legislative subjects—Civil Procedure, 
meaning of —Whether includes law of limitation. 
Inorder that two provisions of law may be called 
repugnant to one another, they should be so contradic- 
tory that it will be impossible to carry out both of 
them : in other words, if one says “do” and the other 
says “do not”. [p. 284, col. 1,| 
While O. XXI, r. 66 of the Oode of Civil Procedure, 
as it stands after the amendment by the Patna High 
Oourt, provides that the Court shall not enter any 
estimate of the value of the property in the sale pro- 
clamation other than the value, if any, given by the 
decree-holder and the judgment-debtor and requires 
it not to vouch for the correctness of either, s. 16 
read with s. 17 of the Money Lenders’ Act, enjoins the 
Court to estimate the value and mention it in the sale 
proclamation, such value being of such a binding 
character that the property cannot be sold for a lesser 
price except under certain specified circumstances, 
In other words, the Court is to vouch forthe absolute 
correctness of the value as fixed by it. [p 223, col, 2.] 
Section.16 which should be read with s. 47, is 
repugnant to O, KAI, r. 66, Civil Procedure Oode, 
and since the assent to the Bihar Money Lenders’ Act, 
was given by the Governor and it was not reserve 
for the assent ° of the Governor-General or for the 
signification of the pleasure of His Majesty its pro- 
visione are void. [p. 283, col. 1.] 
In other words the matter relating to the execution 
‘of deoree and sale proclamation was a matter in? 
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cluded in the Code of Civil Procedure on the date 
the Government of India Act was passed. The exist- 
ing. Indian Law in this connection is O. XXI, r. 66 of 
the Code of Oivil Procedure as amended by the High 
Court and asit stood on April 1,1937. The law 
subsequently enacted by the Provincial Legislature 
which is contained in ss. 16 and 17 of the 
Bihat Money Lenders’ Act is repugnantto it, and 
not having assented to either by the Governor- 
General or His Majesty is void. [p. 284, col. 2] 

Section 16, Bihar Money Lenders’ Act, does not 
override contracte or previously passed decrees or 
orders ofthe Court. Tp. 281, col. 2.] 

Section 16 of the Money Lenders’ Act, prescribes 
' procedure for the sale of the property of the judg- 
ment-debtorand the procedure to be followed in 
pending cases, when a new procedure is prescribsd 
by law, willbe according to this new rule so faras 
‘itis applicable and not according to the old rule. 
On a reading of the section, it is quite clear that in 
those execution cases which on July 15, 1938, were at 
a stage when the properties were not sold, the sale 
must be according to the procedure laid down in that 
section provided of course that the section is not 
void. Similarly by subsequent amendment provisions 
of ss. 15 to 18 (both inclusive) of the Money Lenders’ 
Act, shall apply andshall be deemed to have always 
applied for proceedings in executions arising out of 
suits referred to in  sub-s. (1) of s. 3 whether such 
proceedings were instituted before or after the said 
sections came into force, [p. 281, col. 1.] 

The object of s. 107 (1) and (2), Government of 
India Act, is to make the Governor-General or His 
Majesty the co-ordinating authority in respect of 
Concurrent Legislation to avoid conflict between 

. a Provincial Act and an existing Indian Law or 
. Federal Legislation. [p. 282, col. 1. 

Item (4) of List III in Sch, VII, Government of 
India Act makes civil procedure a Concurrent Legis- 
lative subject. Oivil Procedure includes Law of 
Limitation and all matters included in the Code of 
Civil Procedure as it stood on the day the Govern- 

“ment of India Act was passed. In other words, all 
matters whether relating to procedure or not includ- 

“ed in the Code of Civil Procedure on the date of the 
passing of the Government of India Act are Con- 
current Legislative Subjects. The words “and all 
matters, &o., &e.” enlarge the subjects of Concurrent 
Legislation by including every matter included in the 
Code of Civil Procedure onthe date of passing of the 

. Government of India Act. |p. 2&4, col, 2.] 

„O. Misc. A. from an order of the Subordi- 
nate Judge, First Oourt, Gaya, dated July 
18, 1938. 

© Messrs. Baldeva Sahay, Harinandan 
Singh and Brijkishore Prasad Sinha, for 
the Appellant. | 

Messrs. Khurshaid Husnain, Sarjoo Pra- 
sad and R. J. Bahadur, for the Res- 

pondent. | 

Mohamad Noor, J.—This appeal arises 
out of a proceeding for execution of a 
mortgage compromise decree. 

In Miscellaneous Appeal No., 199 of 
1938 (nct admitted as yet) which arises 
outof the same execution proreeding and 
is bythe same appellant, this Court on 

. Julye 6, 1938, ordered that if the judgment: 
debtor-appellant deposited to the credit 
i ofthe decree-holder a sum of Rs. 100 by 
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July 11 next, the sale of the mortgaged 
properties would be adjourned for two 
months and if within that period he deposit- 
ed Rs. 6,000, the execution would be stayed. 
The judgment-debtor-appellant deposited 
Rs. 100 but did not deposit Rs. 6,000. In 
the meantime a fresh sale proclamation 
was issued fixing September 12, 1938, for 
sale. On July 15, 1938, came into force 
certain sections (including ss. 16 and 17) 
of the Bihar Money Lenders’ Act of 
the Provincial Legislature (Act III of 
1938). The judgment-debtor raised fresh 
objections to the execution and asked the 
Court to take steps under the new Act. 
One of them which alone has been press- 
ed before us was thatthe Court should 
fix the value of the properties to be sold 
as enjoined ins. 16 of the Act. The learn- 
ed Subordinate Judge held that it could not 
be done as the section was applicable 
only when application for execution of a 
decree was made after the Act came into 
force. The objections were rejected ‘and 
the judgment-debtor has preferred this 
appeal, and the only point’ urged is the non- 
sam pllaneg of s. 160f the Money Lenders’ 
ct. ; 

The learned Advocate-General for the 
appellant contended that the views of the 
learned Subordinate Judge as to the 
applicability of s. 16 of the Bibar Money 
Lenders’ Act, are erroneous, Its applica« 
tion cannot, in its terms, be restricted to 
the execution proceedings started after the 
Act came into force. i ; 

Mr. Khurshaid Husnain for the responde 
ent has suppcrted the order of the learned 
Subordinate Judge on three grounds: the 
first is that the section applies only to 
proceedings which were started or will be 
started after the Act came into force, 
namely, July 15, 1938, and not to all the 
pending execution proceedings; the second 
is that s.16 overrides only the provision 
contained in any other lawor in anything 
having the force of law, but unlike s, 15 it 
dces not everride the contracts between 
the parties ora decree or order already 
passed and the decree holder is entitled to 
proceed to sell the entire property without 
its being valued by the Oourt before hand; 
the third groundis that s. 16 of the Act 
along with s.17 which follows it, is void 
under s. 107 of the Government of India 
Act of 1935, as it is repugnant to a pro- 
vision of the Oode of Civil Procedure an 
“existing Indian law", namely O. XXI, r. 66, 
as it stood on Aprill, 1937. ; 

As-regards the first contention that the | 
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section is applicable only to execution pro- 
ceedings started after the Act came into 
force, there is no substance in it, though 
this view was adopted by the learned 
Subordinate Judge. In my opinion the 
words, “When an application is made for the 
execution of a decree passed in respect of a 
loan, &c., &c.” mean nothing more than when 
a decree speciied in the section is under 
execution. It was contended that steps pro- 
vided in this section are to be taken im- 
mediately after an application is made for 
the execution of a decree and as the 
application for execution in this case was 
made when the Act was not in force, the 
steps provided in the section cannot be 
taken now. This contention, if accepted, 
will lead us toa number of complications 
and anomalies. Under the amended 
O. XXI, r. 22, notice to judgment-debtor is 
necessary in all cases except when there 
isan oral application for execution by 
arrest. It is obvious that unless notice is 
issued and served upon the judgment- 
debtor, no enquiry about the valuation 
of the properties can be made. Section 
16 of the Money Lenders’ Act prescribes 
procedue for the sale cf the property of the 
judgment-debtor and the procedure to be 
followed in pending cases, when a new pro- 
cedure is prescribed by law, will be, ao- 
cording to this new rule, so far as it is ap- 
plicable and not according to the old rule. 
On a reading of the section, it is quite 
clear to me that in those execution cases 
which on July 15, 1938, were at a stage 
when the properties were not sold, the sale 
must be according to the procedure laid 
down in that section provided of course 
that the section is not void. Therefore, 
the view taken by the learned Subordinate 
Judge was,in my opinion, wrong. 

Apart from this the question has been 
made clear by a declaratory Act of the 
Provincial Legislature (Act V of 1938), which 

came into force when this appeal was 
being heard by us (September 19, 1933). 
This Act declares (s. 3 (2)) that the pro- 
visions of ss. 15 to 18 (both inclusive) of 
the Money Lenders’ Act shall apply and 
shall be deemed to have always applied to 
proceedings in execution arising out of 
suits referred to in sub-s. (1) of s. 3 whe- 
ther such proceedings were instituted 
before or after the said sections came into 
force. 

The next contention of the learned Advo- 
cate for the respondent has been that s. 16 of 
the Ac} overrides any thing contained in 
any law or anything having the force of law, 
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but ib does not override contracts or pre- 
viously passed decrees or orders of Court- 
This contention also is, in my opinion, 
untenable. 


First of all, the learned Advocate has 
not been able to show us any contract 
by which the judgment debtor agreed that 
his property should be sold without fixing 
apy value for it. What the judgment- 
debtor agreed at the time of the passing 
of the compromise decree was that in case 
he made defaultin the payment of the 
instalments fixed therein, the mortgaged 
properties or sufficient portion thereof 
would be solde How the sale was to be 
effected is a matter of procedure and: must 
be governed by the rules of procedure ‘in 
force at the time of sale. 

Mr. Khurshaid Husnain contended that 
asthe compromise decree did not specify 
the part sufficient for the satisfaction of 
the decree, the executing Court could not 
by virtue ofs 16 of the Act, which does not 
overide the agreement or the decree, 
decide what part is to be sold. There 
is no forcein this contention. The decree 
itself provides that either the entire mort- 
gaged property or a part of it sufficient 
for the satisfaction of the decree would be 
sold. This provision does not preclude the 
Court from fixing the value of the pro- 
perty and of its part sufficient for the satis- 
faction of the decree. In my opinion, 
therefore, s. 16 of the Act does not override 
any contract between the parties or the 
decrees 


The learned Advocate next contended 
that this Gourt on July 6, 1938, in M. A, 
No. 198 of 1938 ordered that the properties 
of the judgment-debtor would be sold if 
Rs. 6,000 be not deposited within twoe 
months of that date. That order meant that 
the property would be sold in the manner 
and according to the procedure under 
which it was going to be sold before that 
order. No new procedure could now be 
applied for sale. This argument algo, in 
my opinion, has no force. If after the 
order ofthis Court the Legislature hag 
intervened and provided that the property 
is to be sold only under tke procedure 
prescribed by it, the order of the Oourt 
will be .of no avail in the face of a‘posi- 
tive legislative enactment. 

The most serious contention of the learns 
ed Advocate for the respondent has” been 
that s. 16 of.the Money Lenders' Att on 
account of its being repugnant to a 
provision of the Code of Oivil Procedure as 
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it stood on April 1, 1937, is void. This 
argument requires a careful consideration. 

Civil Procedure is mentioned in 
the Concurrent List of the Legislative Sub- 
jects in Sch. VIL of the Government of 
India Act, 1935. In other words, the Pro- 
vincial Legislature as well as the Central 
Legislature can deal with matters relating 
to it. But the Government of India Act 
has provided safeguards to avoid conflict 
between the two Legislatures in connection 
with those matters for which the legisla- 
tive authority is ccncurrent, that is to say, 
for which both the Provincial and the Central 
Legislatures can pass enactments. Section 
nth of the Government of India Act runs 
thus: 

“If any provision of Provincial Law is repug- 
nant to any provision of a Federal Law which 
the Federal Legislature is competent to enact or 
to any provision of an existing Indian Law with 
respect to one of the matters enumerated in the 
Ooncurrent Legislative List, then, subject to the 
provisions of this section, the Federal Law whether 
passed before or after the Provincial Law or, as 
the case may be, the existing Indian Law, shall pre- 
vailand the Provincial Law shall, tothe extent of 
the repugnancy, be void.” 

In other words, this sub-s. (1) of s, 107 
says (leaving aside from consideration the 
Federal Legislation to be passed) that when 
a Provincial Legislature enacts any law in 
respect of any matter enumerated in the Con- 
current Legislative List which is repug- 
nant to the existing Indian Law, it will be 
void to the extent of that repugnancy. 
There is an exception to this in sub-s. (2) 
of the section which provides that in case 
a bill has been reserved for the assent 
of the Governor-General or for significa- 
tion of His Majesty's pleasure and such 
assent be given, the Provincial legislation, 
though repugnant to the existing Indian 

. Law, will not be void. There is a further 
proviso that if such assent is given and 
the Provincial Legislature overrides the 
existing Indian Law, the Federal Legis- 
lature will not be able to amend it again 
without the previous sanction of the 
Governor-General. The object of s. 10/ (1) 
and (2) is to make the Governor-General 
or His Majesty the co-ordinating authority 
in respect of Concurrent Legislation to avoid 
conflict between a Provincial Act and an 
. existing Indian Law or Federal Legislation. 
_ Mr. Khurshaid Husnain contended that 
s. 16 of Bihar Money Lenders’ Act is 
repugnant to the Oode of Civil Procedure 
which is the existing Indian, Law so far 
as the matter before us is concurned. 
“Existing Indian Law” means any law, 
eordinance, order, by-law, rule or regulation 
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passed or made before the commence- 
ment of Part III of this Act by any 
Legislature, anthority or person in any 
territories for the time being comprised in 
British India, being a Legislature, authority 
or person having power to make such a law, 
ordinance, order, by-law, rule or regulation.” 
(Section 311 of the Government of India 
Act). Therefore, the Code of Civil Pro- 
cedure, as it stood on April 1, 1937, 
namely, the day on which Part IM of the 
Government of India Act came into force 
is an existing Indian Law. 

It is now necessary to examine the 
provisions of the Code to which s. 16 
of the Money-Lenders Act is urged to be 
repugnant, namely O. XXI,r. 66. This 
rule, as originally enacted by the old 
Imperial Legislative Council, provides that 
when, any property is ordered to be sold 
by public auction in execution of a decree, 
the Court shall cause a proclamation of 
the intended sale to be made. Then it 


-apecified the contents of the sale proclama- 


tion and provided that it should be drawn 
up after notice to the decree-holder and the 
judgment-debtor and should state the time 
and place of sale. Among the things 
which the sale proclaimation is to contain 
is everything which the Court considers 
material for a purchaser to know in order 
to judge of the nature and value of the 


‘property. It was held that it was incum- 


bent upon the Court to ascertain the value 
of the property advertised for sale and 
put the value in the sale proclamation. 
Judical pronouncements went so far as to 
say that mentioning a grossly inadequate 
value in the sale proclamation was a material 
irregularity. This rule was amended by 
this Court under its rule-making power under 
8. 122 of the Code of Oivil Procedure. Notice 
to decree-holder and judgment-debtor was 
dispensed with as a notice under r. 22 was 
provided in every case except in case of oral 
application for execution by arrest and a 
provision to the following effect was added: 

“Provided that no estimate of the value of the 
property, other than those, if any, made by the 
decree-holder and judgment-debtor respectively 
together with a statement that the Oourt does not 
vouch for the accuracy of either shall be inserted 
in the sale-proclamation”. 

The amendment came into force on 
March 1, 1936. The effect of this proviso 
is that the Courts are not to estimate the 
value of the property to be sold and are 
prohibited from inserting in the sale pro- 
clamation any value other than those, if 
any, mentioned by the decree-holder and 
the judgment-debtor and if the value 
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given by the parties is inserted, the Courts 
must ‘state that they do not vouch for 
their accuracy. This was the law, as 1 
have said, on April 1, 31937, when the 
Government of India Act came into force, 
and as it was a rule framed by a com- 
petent authority empowered by the Code 
itself to frame rules, it was the existing 
Indian Law as defined in s. 311 of the 
Government of India Act. 

`- It was argued on behalf of the appellant 
“that the proviso which came into force on 
March 1, 1936, is not covered by the Con- 
current Legislative List and I shall deal 
with this point later. 

Now, it is admitted that the assent 
40 the Bihar Money Lenders’ Aci was given 
by the Governor and it was not reserved 
for the assent of the Governor General or 
for the signification of the pleasure of His 
Majesty. Therefore, its provisiona, if repug- 
nant to the existing Indian Law, are void. 

The learned Advocate-General for the 
appellant has not argued that the proviso 
to O. XXI, r. 66, as it stood on April 1, 
was not the existing law of India. What he 
argued was that s.16 of the Bihar Money 
Lenders’ Act was not repugnant toits He 
contended that s. 16 of the Act makes 
no mention of inserting any value of the 
property in the sale proclamation and 
argued that while proviso to O. XXI, r. 66, 
prohibits insertion in the sale proclamation 
the estimate of value other than those 
Mentioned by the decree holder and judg- 
ment-debtor and enjoins the Court to mention 
that it does not vouch for the accuracy of 
the value mentioned by either, s. 16 of the 
Bihar Money Lenders’ Act simply asks the 
Court to fix the value of the property 
which the decree-holder wants to be scld 
and also the value of that portion of it, 
the proceeds of which the Court considers 
sufficient to satisfy the decree. This argu- 
ment would have been of some force if 
s. 16 would have stood by itself and would 
have been self-contained which it is not, It 
is followed by s. 17 without which it would 
have been an absolutely useless piece of 
legislation. By iteelf it does not describe 
the purpose for which the Oourt is to use its 
time in fixing the value not only of the pro- 
perty which the decree-holder wants to sell 
but also of a portion of it the proceeds of 
which the Court considers sufficient for 
satisfying the decree. Then we find that 
so much, importance has been given to 
the fixing of this value that the order 
has been made appealable. Then while 

.the min section says that the Court shall 
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fix the value of that portion of the pro- 
perty, the proceeds of which, in its opinion, 
js sufficient for the satisfaction of the 
decree; the proviso says: 

“that the Court may order the whole property of the 
judgment-debtor to be sold if it is satisfied that by 
reason of the nature of sach property or any other 
special circumstances such property cannot reagon- 
ably or conveniently be sold in part". 


The purpose of ascertaining the value of 
the property has been specified in s. 17. 
There, among others, it is provided that 
except under circumstances mentioned 
therein the property advertised shall not 
be sold for a price lower than that specified 
in tke sale proclamation. This clearly 
enjoins upon the Court to mention the 
value as ascertained by it under s. 16 
in the sale proclamation. Otherwise, how 
could the Court be told not to sell a 
property (except under certain circum: 
stances) for a price lower than the price 
mentioned in the sale proclamation ? What 
is the price mentioned in the sale pro- 
clamation to which reference has been made 
ins. 17? Surely not the value given by the 
decree-holder or judgment-debtor, The 
Court is not to vouch for the accuracy of 
either. Therefore, by necessary implication 
the Oourt is required to mention the value 
estimated by it in the sale proclamation. 
Thus while O. XXI,r. 66 of the Oode 
of Civil Procedure, as it stands after the 
amendment by this Court, provides that 
the Court shall not enter any estimate of 
the value of the property in the sale 
proclamation other than the value, if any, 
given by the decreesholder and the judg- 
ment-debtor and requires it not to vouch 
for the correctness of either, s. 16 read 
with s. 17 of the Act enjoins the Court 
to estimate the value and mention it in 
the sale proclamation, such value being 
of such a binding character that the 
property cannot be sold for a lesser price 
except under certain specified circum- 
stances. In other words, the Court is to 
vouch for the absolute correctness of the 
value as fixed by it. I am clearly of 
opinion that s. 16 which must be read 
with s. 17 is repugnant to O. XXI, r. 66 
of the Code of Oivil Procedure, 


I do not wish to discuss in detail the 
meaning of “repugnancy”. It has-been 
discussed in a number of decided cases, 
For the purposes of this case, I will construe 
it very strictly and hold that in order that two 
provisions of law may be called repugnant to 
one another, they should be so contradictory 
that it will be impossible to carry owt 
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both of them: in other words, if one 
says “do” and the others say “do not". 
Here we have got two orders given to the 
Courts: one is by the proviso to O. XXI, 
r. 66 of the Code of Civil Procedure, which 
asks them not to mention any estimate of 
value in the sale proclamation except those 
if any, given by the parties and not to 
vouch for the correctness of any of them; 
the other is ss. 16 and 17 of the Act 
which order them to fix the value very 
carefully, make their orders appealable to 
the higher tribunals, and by necessary 
implication, compel them to put the valne 
fixed by them in the sale proclamation 
and to sell the property only if the price 
fetched is according to the value fixed 
by them unless, of course, some other 
considerations arise. In my ovinion it is 
impossible for the Courts to carry out both 
the orders, They will have to disregard 
the one or the other. 

The framers of the Money-Lenders’ Act 
seem to have been cognizant of the fact 
that the provision for estimating the value 
of the property was inconsistent with the 
‘Code of Civil Procedure as it stands and 
therefore they have expressly said that 
“notwithstanding anything to the contrary 
contained in any other law or in anything 
having the force of law”. The reference 
is obviously to the Code of Civil Procedure. 
I do not know of any. other law dealing 
with the procedure for sale of property 
in execution of decree and estimating its 
value by the Courts. The section, therefore, 
obviously repeals the provision of O. XXI, 
-r. 66 of Code as it stands now. 

I do not wish to enter into the discussion 
of the propositions on which a somewhat 
elaborate argument has been addressed to 
us by Mr. Khurshaid Husnain that other 
*provisions of 8. 17 are also repugnant to 
the Code of Civil Procedure and to other 
existing Indian Laws. They are not be- 
fore us and have not been replied to by 
the Jearned Advocate-General who appeared 
for the appellant. 

Mr. Harinandan Singh who also appeared 
for the appellant and who replied in the 
absence of the learned Advocate General 
contended that O. XXI, r. 66, asit stands, 
came into force in March 1936, and, there- 
fore,is not a Concurrent Legislative subject 
mentioned in List III of Sch. VII of the 
Government of India Act, because it is not 
a procedure which was in foree on the 
date when the Government ‘of India Act 
of 1935 was passed. This argument, in 
my opinion, is fallacious and is based 
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upon a misreading of item (4) of List IIT 
in Sch. VIL This item makes civil’ pro- 
cedure a Ooncurrent Legislative subject. 
Civil Procedure includes Law of Limitation 
and all matters included in the Code ‘of 
Civil Procedure as it stood on the day 
the Government of India Act was passed, 
In other words, all matters whether relating 
to procedure or not included in the Code 
of Oivil Procedure on the date. of the 
passing of the Government of India Act 
are Concurrent Legislative Subjects. The 
words “and all matters, &c., &.”, enlarge 
the subjects of Concurrent Legislation by 
including every matter included in the 
Code of Civil Procedure on the date of 
passing of the Government of India Act. 
The matter in this connection is the pro- 
cadure to be adopted for the sale of the 
property of the judgment-debtor, 4. e. issue 
of sale proclamation, etc. This is a matter . 
of Civil Procedure and was included in the 
Oode of Civil Procedure as it stood on the 
date when the Government of Iodia Act.was 
passed, and in that connection, the existing 
Indian Law is the law as it stood .on 
April 1, 1937. e 
To sum up my reasons, the matter re» 
lating to the execution of decree and sale 
proclamation was a matter included in the 
Code of Civil Procedure on the date the 
Government of India Act was passed. The 
existing Indian Law in this connection 
is O. XXI, r. 66 of the Code of Oivil 
Procedure as amended by the High Court 
and as it stood on April 1, 1937. - The 
law subsequently enacted by the Provincial 
Legislature which is contained in ss. 16 
and 17 of the Bihar Money Lenders’ Act 
is repugnant to it, and not having assented 
to either by the Governor-General or His 
Majesty is void. The order of the lower 
Court refusing to fix the value of the pro- 
perties to be sold must be upheld though 
on different grounds. a ase 
The result is that the appeal is dismissed 
with costs. 
Chatterji, J.—I agree. ; 
By the Court.—We certify that this 
case involves a substantial question of law 
ag to the interpretation of the Government 
of India Act and is, therefore, a fit one for 
appeal to the Federal Oourt. 
D. Appeal dismissed. 
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. LAHORE HIGH COURT 
Second Civil Appeal No. 945 of 1937 
December 6, 1937 
ADDISON AND Din MouamMan, JJ. 
NAMAN— DEFENDANT —APPELLAaNT 
: versus 
UTTAM-—PLAINTIRF— RESPONDENT 
Punjab Limitation (Custom) Act (I of 1920), s. 6, 
Art, L—Alienation, if includes testamentary disposi- 
tion —Suit attacking will—Limitation, cannot be 
avoided by cleverly wording plaint — Interpretation 
of Statues—Judge cannot get round clearly worded 
statute. 


Alienation includes testathentary disposition of ' 


property. 

Where a suit in substance is a suit attacking a 
will, it is not open to the plaintiffs by cleverly word- 
ing their plaint to avoid the proper limitation for the 
Bult, Mohammad Ali Khan v. Anwar Hussain (4), 
approved. Gopal Singh v. Thakar Singh (1), dis- 
sented from. Milkha Singh v. Ramkishen (3), relied 
on, 

Itis not for Judges, where the wordsare clear, to 
attempt to get round a statute, f 

S. O. A. from the decree of the Dis- 
trict Judge, Jullundur, dated April 16, 
1937. 

- Mr. Shamair Chand, for the Appellant. 

Mr. Prem Nath Bharadwaj, for the Res- 
pondent. ; 

Addison, J.—The following pedigree- 
table is necessary in order to understand 
this appeal: 


RAM SINGH 
Í U 
Galar Pala, ls 
deceased plaintiff. 


Naman, _ having made a 
defendant. registered wll in favour 
of his nephew Naman in 


Uttam instituted a suit, stating that his 
nephew Naman had taken possession of 
the entire land left by Pala and that 
Uttam and Naman were equally entitled 
to ihe land. Uttam accordingly brought 
a suit for possession of one-half of the 
land left by Pala. Naman contended that 
Pala had executed a registered will in his 
favour on January 10, 1902, and that as 
that will had not been challenged within 
the period of limitation allowed by the 
Punjab Limitation (Custom) Act I of 1920, 
the suit was barred by time. It was also 
asserted that the land was not ancestral 
and therefore the plaintiff had no right 
to recover any portion thereof. The Couris 
below have held that only 16 kanals of 
land were ancestral qua the plaintiff, that 
the plaintiff could only succeed with respect 
to the ancestral land and that the suit was 
not time-barred. They therefore granted a 
decree for possession of 16 kanals of 
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land with a proportiońate share in the 
eshamilat to the plaintif. Against this 
decision Naman, defendant, has preferred 
this second appeal. Apparently, on the 
findings arrived at, the Courts below should 
have granted the plaintif a decree for 
only one-half of 16 kanals of land with 
a proportionate share in the shamilat, ag 
Naman is obviously entitled to half of that 
area along with Uttam. 

In coming to the conclusion that the 
suit was not barred by time, the Courts 
below have based their decision on Gopal 
Singh v, Thakar Singh (1). They did set 
out, as keld in Kaura v. Ramchand (2) 
and Mikha Singh v. Ramkishen (3) that 
what has to be regarded is the true effect 
of the suit, not its formal or verbal des- 
cription; but as in Gopal Singh v. Thakar 
Singh (1) this consideration was not given 
effect to, the Courts below held that the 
plaintiff could frame his suit so as to get 
round the provisions of Punjab Act I of 
1920. It was stated there that a suit, which 
was based purely on the right of inherit- 
ance and in which there was an alienation 
set up and relied upon by the defendant, 
could not be considered to be a suit on the 
ground that the alienation was not binding 
on the plaintiff so as to bring it within the 
provisions of s. 7 of the Act. Curiously 
enough, one of the Judges who decided 
Gopal Singh v. Thakar Singh (1) was one 
of the Judges who decided Milkha Singh 
v. Ramkishen (3) where the contrary was 
held to be the correct view. The matter 
has come before another Division Bench 
which in Mohammad Ali Khan v. Anwar 
Hussain (4) has held that where a suit 
in substance is a suit attacking a will, 
it is not open to the plaintiffs by cleverly 
wording their plaint to avoid the proper 
limitation for the suit. We have no hesi- 
tation in endorsing this view. ‘“Aliena- 
tion” is defined in s. 3 of the Act to include 
any testamentary disposition of property. 
Limitation is provided for in the Schedule 
to the Act. Article I gives the limitation for 
a suit for a declaration that an alienation 
of ancestral immovable property will not, 
according to custom, be binding on the 
plaintiff after the death of the alienor, and 
if the alienation is by a registered deed, the 
date of registration of suit deed provides 

G) A I R1935 Lah. 313. 

(2) 6 L 206; 88 Ind. Cas. 945; A I R 1925 Lan, 
385; 26 P L R°383. 

(3) 16 L 237; }54 Ind. Oas. 988; A I R 1934 Lah, 
725; 37 P L R 353;7 R L622. 


(4) A IR 1934 Lah, 913; 155 Ind, Oas, 1104; 7 R p 
836, . 
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the starting point for limitation which is 
. Bix years. Unders. 6 of the Act, therefore, 
a suit for a declaration should have been 
brought in 1921, seeing that “alienation” 
includes a testamentary disposition of pro- 
perty. It wassaid in Gopal Singh v. Thakar 
Singh (1) that though a will was registered, 
noone except the executant or his agent was 
competent to take inspection or copies and 
it would be scarcely justifiable to take 
registration as sufficient notice for the 
purposes of limitation. This question, how- 
ever, does not arise, for, according to Art. 1 
of the Schedule, limitation starts from the 
date of registration of the deed effecting 
the alienation which, according to s. 3 of 
the Act, includes a testamentary disposi- 
tion of property. It is not for the Judges, 
where the words are clear, to attempt to 
get round a statute. 

Article 2 of the Schedule provides that 
in a suit for possession of ancestral immov- 
able property which has been alienated 
on the ground that the alienation is not 
binding on the plaintiff according to cus: 
tom, where no declaratory decree of the 
nature referred to in Art. 1 is obtained, 
the period of limitation is six years from 
the date of registration of the document. 
This suit for possession therefore is clearly 
time-barred. For the reasons given, we 
accept the appeal and, setting aside the 
decrees of the Courts below, we dismiss the 

laintifi’s suit. The parties will, however, 

ear their own costs throughout. 


D. Appeal accepted. 


PATNA HIGH COURT 
Civil Revision No. 261 of 1938 
August 26, 1938 
Wort, Ae, O. J. AND MANOHAR LALL, J. 
NILURIPATRA COAL Co., LIMITED— 
Devennant No. 5—PETITIONER 
versus 
Tas NORTH BURRAKAR COAL 
Co., LIMITED AND OTHRES—~- 
OpPositp Party 

Civil Procedure Code (Act V of 1908), O. I,r. 1 
—Party defendant claiming relief against defend- 
ant—Court, if can add him as plaintiff~—Inter- 
ference by High Court, propriety of. , 

Where in an auction the party defendant claims 
a right to relief arising out of the same transac- 
tion against the defendants, the Court Has power 
to add him as a plaintiff under O, I, r, 1, Civil 
Procedure Code, and the High Oourt cannot interfere 
under s. 115, with euch an amendment, specially 
when iteis an interlocutory matter. 

Ò. R. from af order of the ° Subordinate 
Judge of Dhanbad, dated May 10, 1938. 
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"Dr. D. N. Mitter and Mr. P.B. Ganguly,’ 
for the Petitioner. i 

Mr. S. C. Mazumdar, for the Opposite 
Party. | 

Wort, Ag.C.J.—This Rule is directed 
against the order of the learned Judge 
in the Court below allowing an amend- 
ment in the following circumstances. 
The present respondents were party 
defendants in an action for trespass with 
regard to a colliery. They were the 
lessees of the Raja of Jharia who leased 
out the land to the principal defendants. 
They were made defendants but applied 
to be made co-plaintiffs. To this the 
Petitioner before us had no objection. 
The learned Judge in the Oourt below, 
has pointed out that they had some sort 
of cause of action against the defendants. 
whether in this suitor in another suit is 
forthe purpose of this matter immaterial., 
Then ata much later date they made. 
this application for amendment claiming 
damages for loss of royalty against the 
principal defendants, Although the argu- 
ment is directed to the question of the 
amendment, it is really a question wkether 
the plaintiffs should have been joined as 
party plaintiffs to the action, once it is 
decided that they should bejoined, the 
other matter seems to follow necessarily. 
The latest decision on the point is the 
case of Pyne v. British Time Recorder 
Company, Limited and W. W. Courts, Limit- 
ed (1). Irefer to thet case because the 
rule in question is the same as the rule 
under the Civil Procedure Oode. Whether | 
the respondents have a cause of action or 
the defendants have a defence agzinst 
the respondents plaintiffs’ amended claim 
is not a matter for this Court. i 

In my judgment there is no ground fcr 
interfering, especially as this is an 
interlocutory matter with the order ofthe 
learned Judge under s. 115 of the Code of 
Civil Procedure, The application is dis- 
missed with costs, hearing-fee two gold 
mohurs. 

Manohar Lall, J—I agree. 

Under the provisions of O.J, r. 1, the 
amendment which has been allowed by 
the learned Subordinate Judge was amply 
justified. The added plaintiffs claimed a 
right to relief arising out of the same 
transaction, namely, the extraction of coal 
from the colliery inor about 1935; If they . 
brought a separate suit this | common 
question of law and fact would arise and | 

Q) (921 2 K B 1; 90 LJK B 445; 123 L T 719; 
37 TL RB 295. : Be 
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would be tried by the same Judge against 
the same defendants-petitioners before us. 


Ido not see how we can interfere in 
Tevision in this case. 
D. Application dismissed. 





_ MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 1684 of 
1938 

March 30, 1938 
HoewILL, J- 
G. M. RAJULU— PETITIONER 
versus 
M. GOVINDAN NAIR — RESPONDENT 

Civil Procedure Code (Act V of 1908), 3. 24— 
Transfer of suits—Both parties filing sutts agatnst 
one another in different Courts on same cause of 
action—Suits should betried by same Court—Delay of 
12 days in applying for transfer—Remedy,if 
should be refused ~ Madras City Civil Courts Act 
(VII of 1892), ss. 3, 5 (1)—S. 3, scope of —Suit trans- 
ferred to City Civil Court, if can be tried by it— 
If can try small cause suit transferred to it. 

Where on the same cause of action two persons file 
suits against each other in different Courts, it is clearly 
in the best interest of the parties to have these 
cases tried together, and it would cause very great 
inconvenience if the two Courts were to give different 
findings on the same question, especially where one 
suit is filed in Civil Court and the other in small 
causes and an appeal would lie from one decision 
but not from the other. 

Delay of 12 days is not sufficient to warrant 
refusing a remedy which should ultimately be con- 
venient to both the parties, 

Section 3, Madras City Civil Oourts Act, merely 
sets forth the purpose for which the Madras City 
Qivil Court was to be established and cannot be 
read to mean that the Madras Oity Civil Court after 
its establishment would not be competent to try 
and dispose of suits that were transferred to it, 

Section 5 (1) of the Act gives the Judge of the Oity 
Oivil Oourt power to try and dispose of any suit 
cognizable by the Small Cause Court, The City Civil 
Judge ia competent to try and dispose of the Small 
Cause suit ifitis transferred to him, 


Mr. Thayagarajan, for the Petitioner. 

Mr. 0. 1. G. Nambiar, for the Respon- 
dent. 

Order.—This is an application under 
8. 24, Oivil Procedure Oode, to transfer a 
suit irom the Presidency Small Cause Court 
to the Madras City Oivil Court. Two suits 
relate to the same matter and arise out of a 
contract between the parties. ‘The suit filed 
in the City Civil Oourt is by the contractor 
alleging breach of contract by the person 
who entrusted the work to him. The suit 
in the Small Cause Court is by the person 
who entrusted the work, alleging breach of 
contract bye the contractor. Hach claims 
damages, {tis clearly in the best interest 
of the pgrties to have these cases tried 
together, and it would cause very great 
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inconvenience if thé two Courts were to 
give different findings on the same ques- 
tion, especially as an appeal would lie from 
one decision but not from the other. 

The transfer is, however, objected to on 
the ground that the City Civil Court is not 
competent to try or dispose of the suit 
within the meaning of s. 24 (a), Civil Pro- 
cedure Code. That argument is based on 
the wording of s.3, Uity Civil Uourts Act, 
which empowered the Local Government to 
establish the Madras City Civil Gourt with 
jarisdiction to receive, try and dispose of 
all suits, etc., arising within the City of 
Madras of the value not exceeding Rs. 2,500 
and excepting suits cognizable by the 
Small Cause Vourt and other Courts. Tais 
section merely seis forth the purpose for 
which the Madras City Civil Oourt was to 
be established and cannot be read to mean 
that the Madras City Civil Oourt after its 
establishment would not be competent to 
try and dispose of suits that were trans- 
ferred to it, A District Munsif, for example, 
cannot receive, try and dispose of suits that 
lie within the jurisdiction of another Dis- 
but that does not 
prevent the District Court or the Higa Oourt 
from transferring the suit from the one 
Court to the other. In the same way a 
District Court and a District Munsif’s Cours 
may have concurrent jurisdiction to try the 
suits of a value not exceeding Ks. 3,000 
but a District Court cannot receive a suit 
of the value of less than Rs. 3,000 although 
it can try and dispose of it. 1 do not there- 
fore think that s. 3, Madras City Civil Courts 
Act, prevents the City Uivil Oourt from 
trying Suit No. 1831 of 1933, if it is trans- 
ferred to it. f 

Section 5 (1) of the same Act gives to the 
Judge of the Oivil Oourt all the 
powers of a: Judge of a Small Cause Court 
in respect of cases cognizable by that Oourt, ` 
“By that Oourt” must mean Judge of the 
Small Oause Court. Section 5 (1) therefore 
gives the J udge of the City Civil Court power 
to try and dispose of any suit cognizable by 
the Small Cause Court. The various duties 
that have to be performed by the Judges of 
the Small Oause Uourt and the Judge of the 
Oity Civil Court are determined by tae Onief 
Justice of the High Court under s.9 (2), 
I therefore feel no doubt that tae City Cival 
Judge is competent to try and dispose of 
the Small Cause suit if it is transferred to 
it. Another objection is that the petitioner 
has not made his application promptly. An 
application was made before the Judge of 
the Small Cause Court, to stay the suit e 
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before him pending the disposal of the 
suit in the City Civil Court. That appli- 
cation was dismissed on March 15, 1938. 
The present application was filed on March 
23,1938, and it is argued that on account 
of this delay this Court ought not to grant 
any indulgence to the petitioner. The peti- 
tioner states that this delay is due to the 
fact that he proposed to file a revision 
Petition against the order of the Chief 
Judge of the Small Cause Court refusing to 
stay the suit. Whether that excuse is valid 
or not, Icannot say;, but I donot consider 
that this delay of 12 days is sufficient to 
warrant my refusing a remedy which should 
ultimately be as convenient to the respon- 
dent as to the petitioner. This petition is, 
therefore, allowed with costs. As the suit 
transferred is of a small cause nature, it is 
desirable that it and the City Oivil Court 
Suit No. 238 of 1938 should be disposed of 
early, before the vacation, if possible. 


N.-D. Petition allowed. 


LAHORE HIGH COURT 
Execution First Appeal No. 115 of 1937 
October 29, 1937 

z Dair Singa, J. 
PANNA LAL JAIN--JUDGMBNT-DEBTOR 
—APPELLANT 


VETSUS 
JAIN BANK or INDIA, Lro, LAHORE — 

DEOREE-HOLDER—— RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Arts. 182, 
183—District Judge does not become High Court by 
virtue of powers conferred by 8. 164, Companies 
Act (VII of 1913), for purpose of Art. 183—His 
order under s. 164—Article applicable—Estoppel— 
Counsel's admission on point of law, if binding on 
client. : 

“To a payment order passed by the District Judge 

under powers conferred by s. 164, Companies Act, 
‘Art. 183, Limitation Act, has no application. The 
only Article applicable is Art. 182, By reason of 
s. 164; Companies Act, the District Judge has the 
same jurisdiction and the same powers as the 
High Court. But the District Judge does not, for 
the purpose of Art, 183, Limitation Act, by virtue 
of s. 164 become the High Vourt. 

Waiving of the objection as to limitation by the 
Counsel -does not estop his client from raising the 
same. Counsel's admissions on a point of law are 
not binding on him. i 

Ex. F. A. from an order of the District 
Judge, Lahore, dated March 4, 1937. 

Mr. N. C. Mehra, for the Appellant. 
` Mr. F.C. Mittal for Mr. Chiranjiva Lal 
Aggarwal (for Officiating Liquidator), for 
the Respondent. 

Judgment.—In this case the Jain Bank 
of India, Ltd, was directed to be wound 
up by an order of the High Court in 1928. 

e Unders. 164, Companies Act, the subse- 
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quent proceedings were directed to take” 
place in the Court of the District Judge, 
Lahore. In 1931 the list of contributories 
was settled anda payment order was passed 
against the present appellant as well as 
others. No execution of this payment order 
was taken out till the present application 
was made on October 5, 1936. On Decem» 
ber 5, 1936, notice to show cause against the 
payment order was served on the judgment- 
debtor but he did not appear. The Court 
proceeded to issue a warrant of attachment - 
of his property and on January 30, 1937, the 
present appellant appeared and pleaded 
that the execution was time-barred, that he 
was not liable to pay and that he was un- 
able to pay. The Court struck issues involv- 
ing these three points. On the question of.. 
limitation, the learned Counsel for the pre-e 
sent appellant waived the objection re- 
garding limitation. The other two issues 
were decided against the present appellant 
and the Court granted the Official Liyuida-. 
tor's prayer for attachment of the judgment- 
debtor's property. : | 
The appellant has come to this Court 


“and the only ground urged on his behalf, 


which has any force, is the question of 
limitation. Only the face of it, as the pay-, 
ment order was made in 1931 and the. 
execution application was not made till 
1936, the plea of limitation was good. The: 
learned Counsel for the respondent, how- 
ever, contends that Art. 183 of Limitation. 
Act, applies because by reason of s. 164, 
Companies Act, the District Judge - has- the" 
same jurisdiction and the’same powers as 
the High Court. It is quite clear, however, 
that the District Judge does not for this 
purpose by virtue of s. 164, become the 
High Court and, therefore, Art. 183, Limi-, 
tation Act, has no application and the only 
Article applicable is Art, 182. | 

Next it was contended that the Counsel 
having waived the objection, the present 
appellant was estopped from raising the 
objection. But there is obviously no estop: 
pal and Oounsel’s admissions on a point 
of law are not binding. Thirdly, it was. 
contended that as the appellant had not 
appeared on December 5, 1938, in accord-. 
ance with the notice to show cause, the. 
point of limitation must be held to have 
been decided against him by the rule of 
constructive res judicata. I do not think, 
there is any force in this contention either. 
I, therefore, accept the appeal apd hold that 
the application for execution is time-barred. 
No order as to costs. 

D, ih Arpeal adcepted. 
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. LAHORE HIGH COURT 
Second Civil Appeal No. 1559 of 1936 
April 8, 1937 
Teg Onan, J. A 
KHOTA RAM AND ANOTH R— 
DEFENDANTS—Å PPRLLANTS 


versus 
TIMKU RAM AND ANOTAER, 
PLAINTIFFS AND OTHERS—DuEFENDANTs— 
RESPONDENTS 

Co-sharer—Joint possession — Person opening door- 

way in his house abutting on common courtyard— 
Each house abutting thereon having similar doorway— 
-Opening, if amounts to ouster of other co-owners. 
"= Where one of the joint-owners of a courtyard opens 
a doorway in the wall of his own house abutting’ on 
thecourtyard and each one of the co-owners has a 
similar doorway in his house opening likewise, the 
opening of the doorway does not amount to an ouster 
of other co-owners from the courtyard and they have 
no cause of action to maintain a suit for injunction to 
restrain him from opening the door unless an er- 
cessive user ora user inconsistent with that to which 
ithas been put before, is proved, Heera Singh v. 
Teloo (1) and Girdhari Das Radhakishan Das v. 
Tiruth Das Gokuldas (2), relied on. Bishna v. Sapuran 
Singh (3), distinguished. 

5. O. A. from the decree of the District 
Judge, Dera Ghazi Khan, dated August 
21, 1936. 

Messrs. S. L. Puri and Nand Lal Salooja, 
for the Appellants. 

‘Mr. M. L. Puri, 
(Plaintiffs.) 

Judgment.—The plaintiffs and defen- 
dants Nos, L to5 arethe owners of seven 

houses marked A to G, which abut on a 
common courtyard or deorhi marked H 
on the plan. The plaintiffs own houses A 
and B. Houses O and G belong to defen- 
dants Nos. land 2, while houses D, E 
and F belong to defendants Nos. 3 to 5. 
Formerly, houses A to F only had doors 
opening in the courtyard H. House 
G “belonged to third parties. One of the 
back walls of this house adjoins the court- 


for the Respondents 


yard, but there was no door opening in it.. 


Sometime before the suit defendants Nos. 
land2 purchased house G from the 
original owners, and they have opened 
the door J in the back wallof the house 
òpening iu the courtyard. The plaintiffs 
have brought a suit for a perpetual in- 
junction, directing defendants Nos. 1 and 
2 to close the door marked J, and res- 
training them from opening any other 
door or window towards the courtyard. 
The suit was resisted by defendants 
Nos.land 2 Defendants Nos. 3 to 5 
who own houses D, E and F, which, as 
already stated, also open into the courtyard 
did not raise any objection to the opening 
of the do$r J in the courtyard by defend- 
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ants Nos. 1 and 2. The suit was dismissed 


by the trial Court. On appeal by the plain- 
tiffs, however, the learned District Judge has 


granted them a decree for the injunction 
asked for. 
It is common ground between the 


parties that the courtyard isthe joint 
property of the plaintiffs and defendants 
Nos. 1 to5. It is also admitted, that thé 
doors of houses A to F have opened in 
this courtyard for a yery long time. The 
question for consideration is whether 
defendants Nos. 1 and 2, who are co: 
owners of this courtyard and have now 
become the owners of house G, have a 
right to open the door in the wall of this 
house abutting on the courtyard. It is not 
denied forthe plaintiffs-respondents, that 
defendants Nos. land 2 have got aright 
to open a door in the wall of their house 
G. It is, however, contended that they have 
no right to pass through this doorto the 
courtyard. I can seeno legal foundation 
for this contention. As ready stated the 
courtyard isthe joint property‘of the par- 
ties including defendants Nos. l and 2. 
The opening of the door J does not: amount 
to'-an ouster of the plaintiffs or the othér 
co-owners, nor does it put the courtyard 
to & usé inconsistent with the user to which 
it had. been put heretobefore, I cannot, 
therefore, sbé- how*the plaintifis have got 
any ‘cause of ‘action to maintain thé’ present, 
suit. Further, ithas not been shown that 
the courtyard is: being put to such an exces- 
sive user by defendants Nos. 1 and 2 by’ 
opening the door in question as would’ 
warrant the | issue of the injunction 
prayed for by the plaintiffs.’ in Heera 


Singh v. Teloo (1) it was held that where’ 
a person’ opens a doorway in the wall. 


of his own house, abutting ona courtyard 
which is the joint property of the’ parties, 


the other co-owners have no cause of. 
action against him unless it is proved 
that the opening of the door has 


rendered the common property less. use- 
ful to the otherco-sharers or has deprived 
them of any right which they otherwise 
would have had. In the present case, 
none ofthese things is established. See 
also tothe same effect Girdhari Das 
Radhakishan Das v. Tiru:h Das Gokuldas 
(2)the facts of which were very simil&r 
to those of the present case. 


The learned Counsel for the respondents f 


relied upon ae single Judge's judgment 


8 46 P R1888. ° 
( 
208; Ind, Rul, (1930) Sind 1, 


A. I R 1930 Bind 34; 120 Ind. Oas, 497; 245 LR- 
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of this Court reported in Bishna v. Sapuran 
Singh 84 Ind. Cas. 917 (3) That case, 
however, was decided on its peculiar facts 
and did not lay down a ruleof general 
application. Further, it was found there 


that the position ofthe door had altered. f 


the character of the plot then in dispute 
which had been reserved for the common 
Purposes of the village. In my opinion, 
the learned District Judge is clearly in 
error in decresing the plaintiffs’ suit, I 
accept the appeal, set aside the judgment 
and decree of the learned District Judge 
and restore thatof the Court ofthe first 
instance dismissing the plaintiffs’ suit with 
costs throughout. : 


D. Appeal allowed. 
j ae Ind. Oas. 917; A I R 1925 Lah. 287; 6 Lah. L 
48. 





MADRAS HIGH COURT 
Civil Revision Petition No. 755 of 1937 
March 11, 1938 
ABDUR RAHMAN, J. 
M. J. SHETH & Oo.—PETITIONER 
versus 
RAMIZA BI AND ANOTHER-—-RRSPONDENTS 

Civil Procedure Code (Act V of 1908), 0, XXVI, 
r. 5— Bangalore, if within British India—Practice 
—Revision—Refusal to issue commission—Order, if 
revisable, 

Bangalore does not fall within the definition of 
British India as given in the General Clauses Act 1897, 
end cauncl, therefore, be held to be a part of British 

ia, 

‘One of the primary concerns of the Courts of law 
ought to be to avoid unnecessary delay and waste 
of money as far as it is possible to do so in the 
administration of justice. 

' The High Courts have jurisdiction to interfere 
in revision even in interlocutory proceedings if 
they are satisfied that the decision against which 
the revision is filed was wrong and illegal, Qon- 
sequently an order dismissing an application for 
the issue of commission is revisable, 

e  [Oase-law referred to.] 

O. R. P. from an order of the District 
Munsif, Vellore, dated June 22, 1937. 

Mr. S. Ramanuwachariar, for the Peti- 
tioner. . 

Mr. P. V. Srinivasachariar, for the 
Respondents. 

Order.—This is a revision petition against 
the order of the District Munsif of Vellore 
dismissing an application made by the 
plaintiff for the issue of a commission to 
examine his*witnesses residing at Bangalore. 
The District Munsif has passed a very per- 
functory order and has really not applied 
his mind to the grounds mentioned by 
the plaintiff in his affidavit. Fie has chosen 
fo dismiss the application, as it appears to 
have been urged before him that the number 

*of witnesses to, be examined on commission 


— nam , 
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was large and it would be rather expen- 
sive for the plaintiff to bring them down 
to Vellore. Had the District Munsif taken 
the trouble to read the affidavit filed on 
behalf of the plaintiff, he would have 
ound a clear statement in para. 4 that his 
Witnesses were permanent residents of 
Bangalore within the Native State of Mysore, 
and that they could not be compelled to 
go to Vellore to given evidence in the 
case. Ib is true that in that paragraph a 
further ground was added that it would be 
expensive and inconvenient for the plaintif 
to bring his witnesses to Vellore; but the 
fact that the witnesses were residing within 
the limits of an Indian State was clearly 
alleged and it was stated in paras. 3 and 
4 of that affidavit that being in the know 
of things, it was essential for the plaintiff 
to produce them in order to establish his 
case. The facts mentioned by me would 
show that this application falls within. the 
ambit of O. XXVI, r. 5, Civil Procedure 
Code, and O. XXVI,r. 4, Civil Procedure 
Code has really no application to the 
facts of this case. The only question, then, 
on which the lower Gourt had to satisfy 
itself was whether the evidence of these 
persons was necessary. If it were of the 
Opinion that it wae, the lower Court had 
no further discretion in the matter and 
the commission should have been ordered 
to be issued as a matter of course. 

The learoed Counsel for the respondents 
contended in the first instance ` that 
Bangalore should not be regarded -ag 
being outside British India inasmuch as 
the Maharajah of Mysore had ceded the 
Civil and Military Station of Bangalore for 
certain purposes to the British Guvernment 
and hud renounced the exercise of civil 
and criminal jurisdiction within that area. 
The argument has no substance and 
must be rejected. Bangalore does not 
fall within the definition of British India 
as given in the General Olauses Act and 
cannot, therefore, be held that tobe a part 
of British India. If it were a part of 
Britisn India, the provisions of O. XXVI, 
1. 5, would not be applicable but one 
would have to look at O. XXVI, r. 4, Civil 
Procedure Oode, in order to decide if a 
commission should have been ordered to 
be issued. In view of my finding that 
Bangalore is beyond the limits of British 
India, it is unnecessary for me to consider 
O. XXVI, r. 4, Ovul ProceduresOode. The 
learned Uounsel for the respondents next 
contended tnat the order being discre- 
tionary in nature was not open to revision 
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and that the High Court should not interfere 
“with it as the discretion has been exercised 
by the lower Court in favour of the res- 
pondents. A number of authorities have 
‘been cited by him in support of the above 
` proposition and one will have to look into 
them closely before arriving at a conclusion. 
Turning now tothe authorities, I find that 
he placed his reliance to start with on two 
‘Bombay decisions, viz, Mowji v. Nemchand 
(l)and Dhanbai Burjorji v.Bablibai Shapur- 
ji (2). In the first case an application for 
examination on commission of the defendant 
and his witnesses was refused, as the 
defendant had happened to be within the 
jurisdiction of that Court on the Sunday 
previous to the hearing of the petition and 
it was admitted that the witnesses frequently 
returned to Bombay in the ordinary course 
of their business. As for the second 
Bombay ruling relied on by the respon- 
dent’s Counsel, I find that the learned 
Chief Justice was dealing withO. XXVI, 
r. 4, Civil Procedure Oode, and not with 
O. XXVI, 1. 5. Moreover, he was mainly 
concerned in that case with the questicn 
whether an order refusing to issue a commis- 
sion was appsalable. Having come to the 
Conclusion that it did not fall within the 
meaning of the word “judgment” as used in 
‘el. 15 of the Letters Patent, he held that 
an appeal from an order refusing to issue 
‘a commission was not competent. It is thus 
clear that both the Bombay decisions have 
no application to the facts of the present 
case. It is true that there are certain 
Observations in the later judgment which 
may be of some assistance to the respon- 
dent, since it was suggested that the rights 
of the applicant in that case were not 
finally determined and that another remedy 
would be available to her when the matter 
comes up before the Appellate Court. She 
could then contend that theorder refusing 
to issue a commission was wrong. With 
very great deference tothe learned Chief 
` Justice's opinion, I am unable to agree with 
“bis remarks although I must state that they 
“were made with an entirely different object. 
But the respondent wishes to avail himself 
of them with the object of showing that 
“another remedy was open to the petitioner 
“and the order should not, therefore, be 
interfered at this stage. ‘Taking this very 
case as an illustration, it seems to me that 
if all the important witnesses of the plaintiffs 
are residing in Bangalore anda commis- 


(1) 23 B 626; 1 Bom. L R 384. : 
_ @) A IR 1934 Bom. 168; 152 Ind. Oas. 264; 36 
Bom, L B272;7 RB 137. 
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sion is not issued to examine them, the suit 
is bound to be dismissed. The plaintiff 
would then be left with the remedy of filing 
an appeal against the decree of dismissal 
and he will have then to ask for a remand 
on the ground that the trial Court was not 
justified in refusing to issue a commission 
and depriving him of the opportunity of 
producing his evidence and substantiating 
his allegations. Assuming that his contene 
tion is aceepted in the end, it appears to 
me that it will be done after a great deal 
of mischief has been done. One of the 
primary concerns of the Oourts of law ought 
to be to avoid unnecessary delay and waste 
of money as far as it is possible to do 
so in the administration of justice, and it 
is fairly apparent that this object would 
not be achieved if the order is found to 
be wrong or illegal andis not set aside 


now. 

The third decision on which he placed his 
reliance was that of the Calcutta High Court 
in Phanindra Krishna v. Promatha Nath (3). 
This again, in my opinion, has no appli» 
cation to the facts of the present case. 
An application for issue of commission was 
made in that case under O. XXVI r. 1, 
Civil Procedure Code, onthe ground that 
the party was sick and unable to attend 
Oourt. The lower Court found fora fact, 
although its judgment is stated to have 
been not very happily worded that the party 
applying for his statement to be recorded 
on commission was sick and not in a con- 
dition to appear in Court. Tt was only 
this fact, 1. e. that of sickness which was 


‘held to have conferred jurisdiction on 


the lower Court to issue the commission. 
The learned Chief Justice of that Court, in 
view of the finding of fact, held that the 
order was not capable of revision. Ha 
refused to go into the question in that case, 
whether such orders could be revised by 
the High Oourt or not. This willbe clear 
from the following observations which he 
appears to have made at p. 423*: 

“In the present case it is not necessary for me 
to discuss that particular question. Given the 
fact that the Court is satisfied under r, 1, O. XXVI, 
that the person is sick and unable to attend Oourt 
and that the Oourt has exercised its discretion as 
to whether in those circumstances a commission 
should issue and has issued a commission, I am 
clearly of opinion that that discretion cannot be 
revised ugder s. 115, Oivil Procedure Oode, *whe- 
ther the judgment of the Court below on this 
interlocutory application consists of a complete treatise 
on the subject or an incomplete treatise on the 
subject," Ng a 

(3) A I R 1928 Cal. 421; 106 Ind. Oas. 880; 55 0 
748; S20 WNI 

*Page of A IR 1928 Oal.—[Ed.| e 
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‘ed,. there is a ruling In re Nizam of 
Ayderabad : (4), which lays down that s. 622, 
old: Civil Procedure Code, was not appii- 
cable to applications for issue of a commis» 
sion: which. has.been either ordered or retused 
by the: lower Uourt; but the decision, as 
in the second Bombay ruling cited above, 
is. based really onthe question whether the 
order issuing or refusing to issue a commis- 
gion: was in the nature of a decree. In 
subsequent authorities, however, it has not 
been disputed that an order of this 
nature is subject to revision and in fact 
in:-no less. than six cases both of this Court 
and that of Oalcutta which were brougnt 
to: my notice, do I find, that the orders 
passed by the: lower Courts were actually 
revised by variours Judges, It is hardly 
material for me-to-discuss the circumstances 
in which the orders were revised. It is 
quite sufficient to note for this purpose 
that in every one of them tne orders 
passed! by the Courts below were revised 
by the High Oourts. See Mahalakshmi v, 
Venkata (a), Subbiah Pillai v. Nellayappa 
Pillai. (6), Kast Chettiar v. Venkatachaiam 
Chettiar- (i), Jagannatha Sastri v. Kara- 
thambal Ammal (8), Rajagopala Pillai v. 
Kasiviswanathan Chethar (9), Muhammad 
Ibrahim v. Allah Pichai (iu) and Sarat 
Kumar Roy v, kam Chandra Chatterji (11). 
An examination of these authorities nas 
led. me to the, conclusion that the Courts 
have heid that they had jurisdiction to 
interfere in revision even iD interlocutory 
proceedings if they were satisned tuat 
the decision against which the revision was 
filed was wrong und illegal. and Í see no 
reason to adopt another view. Coming to 
the merits of the petition, 1 find tout the 
«question of bona jraes of the application 
was not even raised in tis Case and 
noihing has been said by the respondents 
Gounsel in the course of bis argument 
which would show tuat the examination, of 

(4). 9 M 256. ` 

(5); A Ii R 1926:Mad, 345; 93- Ind, Cas, 446: 931, 


(6) 65. M_L J:334; 142 Ind: Cas. 201; A IR 1933 
Magi, 3665. Ind; Rul. (1933) Mad. 211; (1933) M W° N 
41, 

(D) (1933).M W N 648. 

19) 4B: M 574; 71 Ind. Cas, 530; A IR 1993’ Mad. 
321;°44ML J: 202317 L W $51; (923) MW N 


157, 

"(9) 67 ML J 95; 150 Ind. Cas. 68; Al R 1934 

Mad. 800; 57 M 705; 39.L W 682; 6 R, M 677; (1934) 
10)-A I R-1937 Mad. £4; 167 Ind. Oas. 583; (1936) M 

wi N 1014; IRM 470. ee 
(ity 35°O°L J 78;.68 Ind. Oas. 9; A I-R-1982 Cal, 
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these witnesses is not necessary for the 
plaintiff to establish his case. I would, 
therefore, accept this revision, set aside the 
order of the Court below and order that 
a commission for the examination of the 
witnesses cited by the plaintiff and residing 
in Bangalore be issued in the ordinary 
course, The plaintiff is, however, directed 
to take care that the case isnot unneces- 
sarily delayed. and it is for the District 
Munsif to: see that no dilatory tactics are 
employed by either party in this matter. 
The plaintiff has succeeded in this- applica- 
tion and. must, therefore, get his costs-in 
this petition. 


N.-D. Revision accepted, 





LAHORE'HIGH COURT 
Civil Revision Petition No. 175 of- 1937 
July 15, 1937 
Skemp, J. 
AMAR SINGH Anp ofapBs—PLAaINTIF¥S— 
PETITIONERS 
versus 
SECRETARY or STATE AND OTHERS— 
DEFENDANTB— RESPONDENTS 

Revision—Government of India Act, 1935: (25 & 
26 Geo. V, Ch. 42), s. 224 (2)—Powers:of High 
Court —Interlocutory order not amounting to, case 
decided'—Revision, tf lies. , 

Section 224 (2), of tho Government of India Act, 
1935, limits the High Oourt's powers to question 
judgmente of inferior Courts to those given under 
the ordinary law. No revision can, therefore, be 
entertained from an interlocutory order which isnot 
a decided case. x 

O. R. P.i from an order of the Senior 
Sub-Judge, Lyallpur, dated February 9, 
1931. i 

Mr. Bishen Narain for Mr. M. L. Puri, 
for the Petitioners. i ae 

Mr. Mohammad Monir, Assistant Advo- 
cate-General, for the Secretary of State. 

Mr. Wazir Chand Varma for Mr. Karm 
Singh, for the Respondent. AA 

Order.—I must accept a preliminary 
objection by Mr. Wazir Chand that no 
revision lies, as the order objected to is 
interlocutory and there is no decided case.. 
Mr. Bighen Narain relies on 8. 107, Govern- 
ment of India Act V and VI, Geo. V; Oh. 61, 
etc, but that is now replaced by the 
Government of India Act, 1935, which came 
into force on April 1, 1937. Section 224 (2) 
of the later Act limits the High Courts, 
power to question judgments of inferior 
Courts to those given under the ordinary 
law. I dismiss this petition with costs. The 
question must be agitated in appeal. 


Di Petition dismissed, > 


e 
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‘NAGPUR. HIGH COURT 
First Civil Appeal 12-B of 1934 
October 21, 1937 
“Bose AND PURANIK, JJ. 
NARAYAN-—Praintipe—APPRLLANT 
versus 
Tre CO-OPERATIVE CENTRAL BANK 
or MALKAPUR AND oraers—Derenpants— 


í RESPONDENTS 

Hindu Law—Debts—Award of Registrar, Co- 
operative Society, against society and father a 
meniber—Execution against father—Property attach- 
ed—Father not objecting—Son can object in eze- 
cution proceeding only to extent necessary to pro- 
tect ‘his own interest—Objection unsuccessful—Suit 
by ‘son for declaration—Son, if can attack award 
on all grounds available to father—Father's share, 
whether can be released—Antecedent debt—Father's 
liability created by award under Co-operative 
Societies Act, whether antecedent debt~Co-onerative 
Societies Act (ITof 1912), ss. 43 (1) and Rules under, 
8. 42—Award by Registrar, Co-operative Societies 
—Held on construction that award was against 
Society alone and not against members—Debts of 
Society—Member'a liability, nature of—Only Liqui- 
dator can collect assets of Society from its members 
and .distribute them rateably among creditors— 
Evidence Act (I of 1872) s. 92-—-Partition—Document 
unregistered—Oral evidence of its terms, admissi- 
bility of—Evidence of intention of parties, when 
admissible, 


"Where ‘there is an award executable as a decree 
which is being enforced against the father of a 
joint Hindu family and the father raises no ob- 
jection whatever, the son who was not a party 
to the award can challenge it at the execution 
stage ofthe proceedings but only to the extent 
nécessary to protect his own interests. He cannot 
be allowed-to fight his father's battles though he 
may use the same weapons which his father used or 
might have used, Ordinarily an objector’s interests 
are not bound up with those ofthe judgment-debtor 
and sohecannot challenge the decree in execution. 
But ina joint Hindu family the interests of the 
judgment-debtors and the objectors are often largely 
interlocked. The interests of sll members ofa 
joint Hindu family are usually co-extensive though 
some of ‘them may have greater powers than others, 
Oficourse, when the judgment-debtor represented, 
or .can be assumed to have represented, the family, 
or the sons, as the case may be, and the decree or 
award was against himin that capacity, all would 
be ‘bound, but when those conditione do not obtain, 
the others.are not bound, and they can fight the 
decree or award in exactly the same way as they 
could have done if they had been joined in the 
first instance, because the ground of their liability 
is the assumption that the father represented therm 
and that, therefore, they were impliedly parties to 
the suit: apart from that their interests in the pro- 
poy. would clearly not be liable. They can only 
be reached throughthe father. Therefore, the sons 
can show ina title suit brought by them after their 
objection in -execution is dismissed that the decree 
ought never to have been passed at all, not even 
against the father, if it is necessary for them td 
do so. Theyecannot nullify its effects as against 
him; the decree will stand so far ashe is con- 
‘eerned and his interests: will be bound but that 
will not fetter the sons’ rights to protect them- 
selvesin every way open'to them. [p. 294,001. 2.] 

[Case-law referred to, | 
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‘Where the father's liability sought to be enforced 
is created by an award made under the Co-operative 
Societies Act, the pious obligation rule cannot obtain 
and so cannot be regarded as an antecedent 
debt. 

An award made by the Registrar, Co-operative 
Societies, under the rules framed under s. 43 (D) of 
the Oo-operative Societies Act, was as follows :—~“I, 
therefore, in this my award order that the Jawala 
Bazar Co-operative Societies consisting of the fol- 
lowing members or past members, allof whom are 
jointly and severally liable for the debts of the 
Society pay at once”: g 

Held, that the award was against the Co-operative 
Society alone and not against its members. 

A Oo-operative Society being a statutory corpora- 
tion, is a legal person and its debts are distinct 
from the liability of its members which mem- 
bers can only be reached by creditors of the 
corporation in winding up proceedings. [p. 295, col. 
2 


{ Oase-law referred to.] | 

Under s. 42, Co-operative Societies Aot,the Liqui- 
dator is the only person competent to collect the 
assets of the Society from its members and dis- 
tribute them rateably among the creditors. [ip. 298, 
col 1.] : 

Mere lists of property divided, do not form an 
instrument of partition and so would not require 
registration. 4 

In every casein which a transaction is ulti- 
mately reduced to writing, negotiations have to 
be carried on ahead of time and ultimate 
finality is reached before the writing is commenced. 
There is ordinarily at that stage a complete con- 
tract unless the intention of the parties is that it 
isnot to be binding until formally embodied in a 
written instrument of title, and unless, of course, 
writing or registrationis required by law. Ordi- 
narily, these negotiations are carried on orally and 
finality is also reached orally. But if the parties 
intend that the oral contract so concluded should 
not be binding until embodied in a document, or 
even at some subsequent stage agibe to substitute 
a written instrument for the oral agreement then 
the ultimate contract is deemed to be contained 
in that instrument alone and no oral evidence of 
its terms can be given thereafter, Oral evidence is 
certainly not admissible if the document is anambi- 
guous but ifthereis no doubt then it is permis- 
sible. [p. 297, col. 2.] 

F. ©. A. from the decree of the Court of 
the Sub-Judge, First Class, Khamgaon, 
dated January 31, 1934, in Civil Suit No, 21 
of 1932. 

Messrs. D. T. Mangalmoorti, N. T. Mangal- 
moorti and E. M. Joshi, for the Appellant. 

Diwan Bahadar K. V. Brahma and Mr. B. 
R. Mandlekar, for the Respondents. 


Judgment.—This judgment will govern 
Second Appeal No. 184-B of 1934 as well 
as this case. The main point involved is 
the same in both cases. We will deal with 
First Appeal No. 12-B of 1934 first. 

` The Ist defendant is the Co-operative 
Oentral Bank of Malkapur. It obtained an 
award against¢the 2nd defendant, which is 
the Jawala Bazar Uo-operative Society, from 
the Registrar of the Co-operative Societies 9 
under the rules framed in accordance with 
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8. 43 (1) of the Co-operative Societies Act, 

(Act II of 1912), in respect of adebt which 
the Jawala Bazar Co-operative Society owed 
the. Central Bank. The 3rd defendant is 
a member of the Jawala Bazar Society and 
a. portion of his property has been attached 
In execution of this award which under 
r. 32, is executable inthe same manner as 
a-decree. 

The 3rd defendant did not resist but 
the plaintiff who is hie son, objected claim- 
ing the property as his own, and he also 
set up the usual pleas about the father's 


illegal and immoral actions. His objection: 


was over-ruled and so he filed the usual 
declaratory suit out of which this appeal 
arises. 

So far as the facts are concerned, we 
need-not say much because in the view 
.we take it is unnecessary to go into them. 
We will content ourselves with stating that 
we agree with the conclusions of the Jearn- 
ed. Judge of the lower Court who found 
all these pleas about illegality and immo- 
rality, etc., against the plaintiff. We are 
left then with this problem. There is an 
award executable as a decree which is being 
enforced against the father of a joint Hindu 
family ; the father raises no objection what- 


ever; can the son who was not a party: 


to the award challenge it at the execution 
stage of the proceedings? We think he 
can, but only to the extent necessary to 
protect his own interest. He cannot be 
allowed to fight his father's battles though 
he may use the same weapons which his 
father used or might have used. 

.The position is peculiar. Ordinarily an 
objector’s interests are not bound up 
with those of the judgment-debtor and go 
he cannot challenge the decree in execution. 
“All he can do is to prove that the property 
attached is his property and not the judg- 
ment-debtor’s. But in a joint Hindu family 
the interests of the judgment debtors and 
the objectors are often largely interlocked, 
The interests of all members of a joint 
Hindu family are usually co-extensive though 
some of them may have greater Powers 
than others. Of course, when the judgment- 
debtor represented, or can be assumed to 
have represented, the family, or the sons 
as the case may be, and the decree or 
award was against him in that capacity 
all would be bound, but when those condi- 
tions do not obtain, the others aje not bound 
and they can fight the decree or award in 
exactly the same way as tĦey could have 
done if they had been joined in the; first 
“ristance, 
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lity is the assumption that the father repre- 
sented them and that, therefore, they were 
impliedly parties to the suit: apart from 
their interests in the property which is what 
the decree-holder wants to proceed against 
here would clearly not be liable. They can 
only be reached through the father. There- 
fore, the sons can show that the decree - 
ought never to have been passed at all, not 
even against the father, ifit is necessary 
for them to do so, as itis here. They can- 
not nullify its effects as against him’; the’ 
decree will stand so far as he is concerned, | 
and his interests will be bound but that + 
will not fetter thesons’ rights to protect” 
themselves in every way open to them. . 
The testis always the same though ib 
can be posed in various ways: was the. 
decree obtained against the father per- . 
sonally or in a representative capacity ? 
The question was considered by their Lord- ` 
ships of the Privy Oouncil in Lingangowda’ 
v. Basangowda (1), which was a case of a 
father’s decree and also in Sheo Shankar 
Ram v. Jaddo Kunwar (2), a case of a 
manager. In the latter case their Lordships 
of the Privy Council stated that the princi-. 
ple applies even to forclosure actions. The 
matter was considered by one of us (Bose, - 
J.) in Madhodas v. Gangcbai (8) and it. 
was pointed out that even when the decree 
does not purport on the faceof it to be 
against a manager in his representative 
capacity, that can be proved by extraneous 
circumstances and evidence. Execution’ 
proceedings against the family property have. 
been successfully resisted on this score in 
Madras, Allahabad and Lahore in the fol- 
lowing among other cases : Viraragavamma : 
v. Samudrala (4), Guruvappa v. Thimma 
(5), Ramdayal v. Durga Singh (6), Lachmi | 
Narain v. Kunji Lal and Chote Lal (7) and: 
Mela Mal v. Gori (8). The two Allahabad: 
decisions are cases in which sons resisted 
execution in respect of the decrees passed 


1) 51 B 450 at p. 453; 101 Ind. Oas. 44; AI R 
1987 PO 56, ALA 199; 52 ML J 472;23AL J 
319; 4 O W N 424; (1927) M W N 352; 31 Ow 
570; 29 Bom. L R 818; 25 L W 789; 45 OL J501; 8 
L T 462 (P O. 

(2) 36 A 383 at p. 387; 24 Ind. Cas. 504; A 
1914 P 0136; 411 A 216; 180 W N 968; 16 
T 175; (1914) M W N 593, 1 L W 645; 20 
LJ 282; 12 AL J 1173; 16 Bom. L R 810 


PO. 
: (3) 31 NILAR 352; 154 Ind. Oas, 333; A I R 1935 Nag 
14: 7 RN,159.: 

(4) 8M 308. . 

(5) 10 M 316. 

Oak AN an; 

7) 16 A 449; A , 169. = 

GE L 288; 66 Ind. Cas. 485; A I R °1922 bah, 
300, 
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against their fathers. See also Atul Krishna 
Roy v. Nandaji (9). We are, therefore, 
clear that sons can resist in suitable circum- 
stances, and if they can do that, then, they 
must be allowed to urge in their defence 
every ground which would have been avail- 
able to them if they had been joined as 
parties in the first instance. 

That brings us to the next question: 
could the fathers have resisted either at 
the execution stage or when the award was 
made? The award is in these terms :— 

“On July 1, 1930, the sum due from the Jawala 
Bazar Co-operative Society to the Bank was 
Rs. 36,383-13-9......I, therefore, in this my award 
order that the Jawala Bazar Co-operative Society 
consisting of the following members or past members 
all of whom are jointly and severally liable for the 


debts of the Society pay at once to the Malkapur 
Oentral Bank, ete,” 


Then follows a list of members and we 
find that the plaintiff's father, the 3rd de- 
fendant, is among them. 


On the face of it this is an award against 
the Jawala Bazar Co-operative Society alone 
and nol against its members, but we are 
asked by the Central Bank to construe it as 
an award against the members as well. A 
Division Bench of this Court construing a 
similar award refused to ‘do that in Shree- 
lal v. Central Co-operative Bank of Piparia 
(10) and we have grave doubts whether 
we can do so either. Even if the language 
can be regarded as ambiguous and so con- 
strued in this sense, not that we think it 
can, but even ifit can when read along 
with the various rules and circulars to be 
found in the Co-operative Manual, then the 
question arises whether it was legally pos- 
sible for the Registrar to make an award 
against the members personally for a debt 
of the society. We are clear that it was 
not. y 

As was pointed out in the decision we 
have just cited 

“A Co-operative Society being a statutory corpo- 
ration is a legal person and itsdebts are distinct 
from the liability of its members which members can 
only be reached by creditors of the corporation in 
winding up proceedings.” 

This is also the sense in which the Act 
we are now considering, viz, the Oc-ope- 
rative Sucieties Act of 912, and the rules 
framed under it, have been interpreted by 
other High Courts. There is, for instance, 
a Full Bench decision by five Judges of 
the Patna High Court in which the matter 
has been elaborately discussed: Harihar 


(9) 14 Pat. 732, at p. 758; 157 Ind. Oas. 53; AI R 
1935 Pat, 275; 16 PLT 393; 1 BR691; 8 R P69 
e 


(Œ B.) . 
(10) 20 N LIS, 


r 
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Prasad v. Bansi Missir (L1). Similar con- 
clusions have been reached in Shamji 
Rakhama v. Mahadev Sadashiv (12), Kudrut- 
ulla v. Upendra (13) and South Kanara 
Central Co-operative Bank, Ltd. v. Chiku- 
mudunur Co-operative Society, Ltd. (14). 

But it was contended that the Co-opera- 
tive Societies in these Provinces differ from 
those in other parts of India because of 
Bye-law 5 which it was said does not obtain 
o OTA But all that that Bye-law says is 
this ; 

“The members of this association are jointly and 


oray liable for all liabilities of the associa- 
ion. 


It says nothing which the Act itself 
does not say except to make it clear that 
the liabilities are unlimited. Section 4 
contemplates Societies with either limitep 
or unlimited liability, so itis necessary to 
state either in the Bye-laws orin the Rules 
which of these two alternatives is being 
adopted, and that is all that Bye-law 5 
does. In the Patna case a similar provision 
was embodied in the rules: r. 13; here 
we find it in the Bye-law, that is the only 
difference. 

In any case the Bye-laws of a statutory 
corporation cannot travel beyond the 
powers vestedinit by the Act. It is evi- 
dent from the rulings we have just cited 
that a body corporate waose members can 
be made liable for its debts can only be 
created by statute; not even the Crown 
which can create corporations of another 
nature has that prerogative. Therefore, 
either the statute must itself define this 
extraordinary liability or at the very least 
give the corporation the right todo soin 
its Bye-laws. In no event can the liability 
of a member for the debts and engage» 
ments of such a corporation travel beyond 
the limits allowed by the statute. 

That the statute now in question, namely, 
the Co-operative Societies Act of 1912, 
does not itself give the creditors the 
right to proceed against a member per- 
sonally is clear from the decisions on which 
we have relied. Such members can only 
be reached in liquidation. In the Panta 
case the Full Bench held that it was impos- 
sible to say that the rule with which they 
were dealing, (r, 13 in their case), which 

(11) 11 Pat, 174; 184 Ind, Oas. 421; AIR T93L 
i pal; 12P L T 619; Ind, Rul. (1931) Pat. 453 


(FB) 

(12) 57 B 319; 147 Ind. Cas, 1233; A I R 1933 Bom, 
191; 35 Bom L F282; 6 RB 247. : 

(13) A I R 1925 Qal, 203; 84 Ind, Oas. 999; 400 LJ 


4. 
(i4) A I R 1934 Mad. 181; 150 Ind. Oas. 172; 66M ¢ 
L J 474; (1934) M WN 329,6R M704, 


~ 
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provides .that the members are liable 
jointly and severally for the debts of the 
Society, entitled the creditors to sue for 
execution against an individual member, 
We.find it equally impossible to construe 
Byeslaw 5 in this sense. 

-We have deall with this somewhat fully 
without,:how ver, covering the same ground 
as the cases we have quoted, . partly because 
the matter was argued before us at length 
but mainly out of deference to the authors 
of the various Government Circulars which 
endeavour to interpret the Act. We,were 
referred to Ohap. XI, para. 1 (2) and 6 of 
Part II of the Co-operative Manual issued 
by the Local Government pp, 171—173 and 
told ‘that the idea in these Provinces is 
that it is neither desirable nor necessary to 
kill a Society by sending it into liquida- 
tion for the recovery ‘of money which can 
easily be obtained by direct execution 
against the members personally. 

We are by no means sure that these 
Circulars mean this, but if they do, then 
we are of opinion "that they go too far. 
‘As we have said neither the Act nor the 
rules. confer any such pcwers; on the 
contrary the fact that it was felt necessary 
expressly to confer these powers on Govern- 
ment, “by s. 44 (2) indicates that they do 
not exist apart from the Act. It shows in 
addition that the intention of the Legis- 
lature was to confine these privileges to 
-Government. Also a good part of ss. 36—39 
would then be otiose for there is no point 
in prescribing an elaborate procedure with 
numerous safeguards whi a creditor 
must’ follow before he can send a Society 
into liquidation if he is allowed to get all 
that he wants by the simple process of 
execution, It would all be pointless if the 

* assets of a member could be reached by a 
creditor direct. 

‘We are thus clear on all hands, firstly, 
that the award in question was not against 
the 3rd defendant personally and secondly, 
that a member's liability to make good the 
debts of a society does not arise till liquida 
tion and that, therefore, thirdly no award 
in favour of a creditor for a debt of the 
Society can either be made cr enforced 
against a member personally. It follows 
that, there is no award which can be 
enforcéd against the’ 3rd defendant and 
mich less against his son, the plaintiff. 
But we make it clear again that the son 
cannot fight his father’s’ battle and that 
he is allowed’ to eet up and ‘establish these 

leas in this case only in order to protect 
dis own interest. He ‘cannot ‘obtain a 
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declaration that the entire property is 
not liable to attachment and sale but only 
that his half share in it is not so. We 
repeat that we are not concerned here with 
the father. 

In addition to these pleas, the plaintiff 
also claimed that the property in dispute 
was his own separate property because of 
a partition effected between his father and 
himself on June 30, 1930. The debt-in 
suit, so far as the father is concerned, did 
not crystalise as a debt till the date of the* 
award which was on October 8, 1930. Till 
then there was only an inchoate liability. 
Of course in the view we take there was no 
liability even then, but because the father 
has not contested the execution proceed- 
ings; it has to be assumed as against him 
that a personal liability not binding on the 
sons was brought into existence on that 
date. But even so the liability would be 
post partition and, therefore, the property 
assigned to the sons’ share before this 
liability accrued would not be attachable. 


The lower Court shut out oral evidence of 
partition, that is to say, of a division of the 
property, becatise it considered that the 
two receipts filed amounted to documents 
of partition and since they were unregis- 
tered, they could not be used to provea . 
division .of the property by metes and 
bounds and so it held that no oral evidence 
could be admitted either. 

lt can be accepted at once that mere 
lists of property do not form an instru- 
ment of partition and so would not require 
registration, but what we have to deter- 
mine here is whether these documents are 
mere lists or in themselves purport to 
“create, declare, assign, limit or exting- 
uish... ...any right, title or interest” in 
the property which is admittedly over. 
Rs. 100 in value, The question is whether. 
these lists merely ccntain the recital of 
past events or in themselves embody the 
expression of will necessary to effect the 
change in the legal relation contemplated : 
Bageshwari Charan Singh v. Jagarnath 
“iy (15) and Subramanian v. Lutchman 
16) 


(15) 11 Pat. 272, at p. 279; 136 Ind. Oa, 798; A I 
R 1932 P'O 55; 591A 130,9 OWN 43; 6 OWN 
250; 35 L W 217; (1932) A L A an 55 O A J 186; 62 
MLJ 296; 34 Bom. R ‘Ind, Rul. (1932) 
PO 142, 13 PL T 279; “ag MW N 660 


oy 

Ci 650 Ọ 338 at Dae 71 Ind. Oas. 650; AIR 
1923 PO 50; IR 6; IA T; 44 ML J 602; 
3MLT 184; TELLE 582; 2 Bun 4 J 25; 38 
Ls oy ISL w 446;(1933) MW N 762; 2801 
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Exhibit P-13 which is one of these docu- 
ments calls itself a receipt and recites: 

“Ap of late you and I have not been pulling on 
smoothly, on joint estate having been privately 
partitioned through the mediation of panchas and 
with our consent, the share of each has been pus 
in our respective possession, and we have become 
separate from each other. According to the said 
partition, the following movable, immovable and 
on hsr properties have been allotted to our respective 
shares.” 


` So far there is no doubt that the docu- 
ment recites apastevent. Butit must be 
remembered thatin every case in which a 
transaction is ultimately reduced to writing, 
negotiations have to be carried on ahead 
of time and that ultimately finality is 
reached, before the writing is commenced. 
There is ordinarily at that stage a complete 
contract unless the intention of the parties 
is that it is not to be binding until formally 
embodied in a written instrument of title, 
and unless, of course, writing or registra- 
tion is required by law. Ordinarly, these 
negotiations are carried on orally and 
finality is also reached orally. But if. the 
parties intend that the oral contract so 
concluded should not be binding until 
embodied in a document, or even at some 
gubsequent stage agree to substitute a 
written instrument for the oral agreement, 
then..the ultimate contract is deemed to be 
contained in that instrument alone and no 
oral evidence of its terms can be given 
thereafter. This has been dealt with by 
one of us (Bose, J.) at length in Second 
Appeal No. 251 of 1935. Imam Ali Abdul 
Kadir v. Priyawati Devi (17). Therefore, 
these recitals though relevant are not con- 
clusive in themselves. 

Exhibit P-13 after setting out in the 
utmost detailevery item of property mov- 
able and immovable allotted to one side 
then continues: 

“I have received all the aforesaid movable 
property inmy possession, The said movable and 
immovable property, according to the list, has been 
allotted to me, I have also received possession of 
papers, etc, in this connection. The following 


movable and immovable property has been allotted to 
your share." 


The words ‘according to the list’ are 
important, They cannot refer to the docu- 
ment itself, for apart from the context mak- 
ing that unlikely, the document calls 
itself a receipt and not alist. The words, 
therefore, must have reference to a 
previous list. If so, then, what was the 
point in copying out that. list, again, 
amplifying it, signing it and attesting ‘it 
with allthe formality of an instrument of 


(17) 17% Ind. Oas. 553; A IR 1937 Nag. 289;1L R 
1938) Nag. 31; 10 R N 115. ii 
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title? Unless the document was intended 
to embody the actual will of the parties and 
be the sole repository of their intention 
all this elaborate procedure would he point- 
less. 

The document then concludes: 

“As all the debts incurred by me have been in- 
curred personally for me, I have undertaken lia- 
bility to pay all. I am fully responsible for all 
those debts, or the movable and immovable propert; 
allotted to your share is not atall liable for al 
these debts. I have taken more land and site, 
and allthe amounts to be received from others in 
my share and have undertaken liability for all the 


.debts. You are, therefore, not responsible for any 


debts. Be it known.” 

The document is then signed and wit- 
nessed by no less than 4 persons. The 
other document is a counter-part and 
executed by the other side. We have not 
the slightest doubt that they were not just 
casual lists but were intended by the 
parties to embody, and do in fact embody, 
the actual and legally effective transaction of 
partition. 

This we find from a perusal of the docu- 
ment itself. It is perhaps a moot point 
whether oral evidence is admissible to 
determine the intention of the parties. It 
is certainly not admissible if the document 
is unambiguous but if there is doubt then 
it is permissible and is what their Lordships 
of the Privy Council did in similar 
circumstances in Subramanian V. Lutchman 
16) 
When we turn to the oral evidence we 
find that those who were immediately con- 
cerned with the document referred to it as 
“the partition deed.” P.W. No. 1, the 
scribe, refers toit in those terms and so 
does P. W. No. 7. who not only attested 
the document but was one of the panchas 
called to effect the partition. In the 
circumstances there can be no doubt what- 
‘ever as to what the documents were meant 
to be, We, therefore, uphold the finding of 
the lower Court. 

The effect of thatis that the plaintiff is 
not able to prove that the property was 
divided by metesand bounds and that the 
property now under attachment fell to their 
share. That is enough for the present 
purpose. It is immaterial whether the 
documents can be used to prove a sever- 
ance of status, for, we have already. held 
that thé sons’ interests are not bound, 

The decree of the lower Court is reversed 
and in its pace a decree will now be drawn 
up declaring that the plaintiff's share in the 
plaint property is not liable to attachment 
in execution cf the award No. 207-30 
obtained ‘by the lst defendant against the 
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3rd and directing his share be released from 
attachment. 

As the plaintiff succeeds, he will receive 
bis costs from the Ist defendant in both 
Courts. The 2nd and 3rd defendants will 
bear their own costs throughout. 
“We desire to add that the pious obliga- 
tion rule cannot obtain here because the 
father’s liability which is sought to be 
enforced was created by the award itself 
and go cannot be regarded as an antecen- 
dent debt. 

Turning next to Second Appeal No. 184-B 
of 1935, the facts are a little different but 
it can be decided along the same lines. 
The proceedings here are in executicn and 
we areat the objection stage of the cise. 
The decree-holder is the Central Bunk of 
Akola and the judgment-debtor the Co- 
operative Society of Goregaon, Khurd No. 2. 
The award which is couched in exactly 
the same terms as before was obtained on 
January 15, 1926, and in the list of members 
was one Namdeo who died on November 16, 
1929, On November 17, 1930, the registra- 
tion of the Society was cancelled and a 
liquidator was appointed. Execution is 
now sought against the lst and the 2nd 
respondents Purushottam and Krishna, who 
are the sons of Namdeo, under s. 50 of the 
Oode of Civil Prccedure. Their property 
has been attached. The liquidator has 
also been joined and is the 3rd respondent 
before us. In this case the Bank has lost 
though it had succeeded in the first 
Court. The Bank is, therefore, the appellant 
here. 

The ground on wuich its execution applica- 
tion was dismissed by the lower Appellate 
Court isthat of limitation. Section 24 of the 
Act was applied and it was held that the 
application having been made more than a 
year after the death of Namdeo it was 
barred by time. It is not necessary for us 
to go into that question because for the 
reasons already given we are of opinion 
that the award was not against Namdeo 
and could not have been executed against 
him personally: still lesscan it be executed 
against his legal representatives. The 
fact of liquidation cannot make any differ- 
ence for, under s. 42, the Liquidator is the 
only person competent to collect the assets 
of the Society from its members and dis- 
tribute them rateably among the creditors. 
This appeal is, therefore, dismissed. The 
‘appellant will pay the lst and 2nd respon- 
dents their costs. The 3rd respondent, 
who is the liquidator and whose interests 
$o are told are the same as the appellants, 
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will bear his own cosis as also will the 
appellant. 
s. Appeal dismissed.. 


RANGOON HIGH COURT 
Oriminal Appeal No. 455 and 
Criminal Revisions Nos. 496-A, 497 A and. 
498-A of 1938 

May 23, 1938 
ROBERTS, O. J. AND SpaRqo, J. 
TUN KHINE U AND OTAERS—APPELLANTS 
versus f 
Tas KING—Opposits Party 

Penal Code (Act XLV of 1860), ss. 300, 302—In-. 
juries inflicted several and very serious—Offence held 
to be murder—Murder committed by several accused— 
Person inflicting fatal blow unknown—W hether 
ground for giving lesser sentence—Sentence passed 
lesser but legal—Interference—Criminal trial—Duty 
of prosecution and Court. 

Where the injuries inflicted by the accused on the 
deceased were several in number and of a very serious 
nature and one of them cut the neck and cevered the 
fourth cervical vertebra and another wound cut the 
skull and exposed a part of the surface of the brain 


ete, : 

Held, that there was intention to kill and the offence 
committed was murder, 

When once the guilt of murder is proved, the pro- 
per penalty to be 15 a matter for the discretion of the, 
Judge and itis by no means true to say that merely 
because there is doubt asto which of several of the 
attackers inflicted the fatal blow this is a sufficient 
ground for withholding the death sentence in tha 
case of any or all of them. Buta person who has, 
even wrongly got the benefit of a lenient sentence at 
his trial, may sometimes be allowed to benefit by his 
good fortune, provided the seutence passed is one 
which ig legal, Emperor v, Nga Bo Thin (1), relied 
on, 

It is no part of the prosecution's duty to suggest 
a motive for a crime nor is itany duty of the Oourt 
to determine why an offence was committed. 

Or. A. and Or. Ks. from the order of the 
Additional Sessions Judge, Arakan, dated 
March 21, 1938. 


Mr. E. W. Lambert, Government 
Advocate, for the Orown. 
Roberts, C. J—This case has come 


before us by way of revision, in accordance 
with an order of Sharpe, J., opening 
revision proceedings and calling upon 
the appellants to show cause why sen- 
tence of death should not be passed upon 
them. The three appellants were tried 
before the Additional Sessions Judge of 
Akyab, each with the murder of one 
Tha Mra Pru at Panlinbyin village, 
Akyab Township, on the night of De- 
cember 7, 1937. It appears from the evi- 
dence that during the course of the even-. . 
ing the two younger appellants, Khine 
Hla Aung and Po Za, called at tha house 
of the deceased, and were seen by his 
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father Shwe Ban and Maung Net, and 
they said that their elder brother, appel- 
lant No. 1 Tun Khine U had sustained 
da injuries as a result of affray some short 
time previously and desired to see the 
deceased who was the ten-house-goung. 
The twofamilies had been somewhat at 
enmity although there had bean no 
immediate quarrel, There was an 
Occasion some years before on which 
Tun Khine U prosecuted the deceased 
for cutting him, andit is said there was 
a grudge against the deceased because 
he took a silver bangle belonging to the 
mother of all the appellants (who are 
brothers) in order to pay for the repair 
fees ofa village drum which had been 
broken by yet another brother of the 
appellants. In these circumstances, Shwe 
Ban was doubtful about his son going 
. and advised him to take a companion. 
He took a companion with him, Maung 
Net, and they went together towards the 
house of Tun Khine U where, according 
to his younger brothers, he was supposed 
to belying. By the time the deceased 
and Maung Net had got a little way on 
the road, they met appellant No. 1 
himself. He had not remained in his 
house was the injuries but had come 
out to meet deceased and his demeanour 
and behaviour were such that they were 
afraid they were walking into a trap and 
oneof them said to his companion “let 
us go back”, and they turned back to 
return to the ten-house goung’s house. 
However, appellant No. 1 who was armed 
with a da chased them and, according to 
Maung Net, there were the other two 
appellants not very far away and they 
chased also. Maung Net managed to 
get away but the deceased had the 
misfortune to stumble and when he stumbl- 
ed, he was cut by appellant No. 1 and then 
rose and crawled for about two fathoms 
and then, according to Maung Net, the 
two other men who came behind had 
overtaken him. The next thing that we 
know isthat Maung Net called out loudly 
that Tun Khine U, Khine Hla Aung and 
Po Za, i.e. all three appellants, were 
cutting Tha Mra Pru and he continued 
running’ and finally came up face to 
face with some villagers who had come 
out with torches. There were several 
of them and they all give evidence to the 
same effect. Kyaw Hila Aung, Aung 
Tha Hla, Tha Mra Aung, Wai Tha 
Aung “nd Tha Tun Aung all say that they 
heard the shouts of Maung Net, that he 
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denounced all the three appellants, that 
they sawthe appellants and that each 
of the appellants was in possession of a 
da, The villagers flashed their torches 
at the appellants and thereupon the 
appellants ran away. There were found 
upon the scene of this slaughter of the 
deceased asmall balm bottle and a pipe 
which had some distinctive marks on it 
because it had been bitten by rats. The 
balm bottle was identified by one of the 
witnesses for the prosecution as being the 
bottle which appallant No. 1 had taken 
very recently from the witness, Chee Lu 
Aung. It was picked up by the witness, 
Mogalali, in the presence of Yet Thai 
Aung. With regard tothe pipe, this was 
also picked up by Kyaw Tun Pru and 
it was identified as belonging to appellant 
No. 2,andI am satisfied that that shows 
that appellant No. 2 was on the scene. 
Much effort was spent at trying to show 
that many persons might have a pipe 
of this kind but some of the villagers 
were positive that they recognized the 
pipe by the marks made by rats as being 
the pipe which they knew appellant No. 3 
to possess. 

The injuries which the deceased received 
were very serious aud altogether there were 
nine in number. The doctor says that 
injuries Nos. 1,2 and 4 might have been 
caused by one blow; Nos. 8 and 9 by 
another; and then he speaks indepen- 
dently of injuries Nos. 5, 3 and 7. 
With regard tothe seventh injury, it was 
a gaping incised wound 6” by 2" cutting 
the neck and severing the fourth cervical 
vertebra and it would cause practically 
instantaneous death; injury No.l was 
also sufficient in the ordinary course 
of nature to cause death, and it was an ° 
incised wound 9" long by 23" and cutting 
the skull exposing part of the surface of the 
brain. J agree with the learned Additional 
Sessions Judge~and it is difficult to 
escape the conclusion—that the assailants 
of this man intended to kill him. It 
is difficult to eseape the conclusion that 
they must have intended to kill him 
the moment he emerged from his house 


and that all these persons were 
guilty in consequence of the offence of 
murder. * 


Pausing fora moment to examine their 
defence, they say that three persons had 
in fact attacked Tun Khine U earlier in 
the evening. “Their names were San Khru, 
Ni La and Taw Aung, and that was tha, 
story which wastold at first by Tun Khine 
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U after he was arrested for the murder. 
On December 8, 1937, he filed his first 
information report against those persons 
and with considerable detail said that 
they had attacked him and inflicted these 
injuries. Hesaid at the same time that 
he had sent his two brothers upto the 
ten-house-goung to report the matter to the 
ten house-goung, i.e. to the deceased 
Tha Mra Pru. But at a latter stage he 
altered the story and said that he 
was attacked by four persons and that 
Tha Mra Pru wasoneof them and that 
it-was during the course of that attack 
which, be it noted, took place at 8 P. m. 
and not at 10 which was the time of the 
attack on Tha Mra Pru, he was -defend- 
ing himself against the onslaughts of 
Tha Mra Pru when he inflicted the fatal 
injuries upon the latter. Consequently 
on being-tried for murder, his defence was 
one of the exercise of the right of private 
self-defence. This defence, however, will 
not hold water for a moment because 
it is quite clear from the first information 
report not only that Tha Mra Pru was 
never mentioned as one.of his assailants 
but also that the fact that the earlier 
affray was to be actually reported to Tha 
Mra Pru. Accordingly lam driven to the 
conclusion that having been attacked in 
this way—and there is no doubt that 
he did receive some injuries on that 
night although they were not of a very 
serious nature—he sent a message to Tha 
Mra Pru.and when the latter came down 
towards his house, he and his brothers 
were lying in wait for him. It is no 
part of the prosecution’s duty to suggest 
a motive although some motive has been 
suggested; noris it any duty of ours to 
determine why this murderous attack was 
delivered. It may have been that Tun 
Khine U thought that the attack made 
upon him by Ni La, San Khru and Taw 
Aung had been in some way instigated 
by the deceased and that he was deter- 
mined of revenge. With that, however, 
we have nothing to do and it is quite 
clear that the injuries which appellant No. 
I received were received long before the 
chase of the deceased which resulted in 
fatal injuries to him. 

With regard to the position of the other 
two appellants, I am quite satisfied from 
the picking upofthe pipe hy one of the 
witnesses and the very clear .recognition 
of it at the end of the chase’by a number 
eof villagers and the fact that they all three 
Tan. away when the villagers flashed their 
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torches upon them that ‘they were con- 
cerned, andI feel satisfied in my own 
mind that inasmuch as this attack was 
made shortly after the deceased emerged 
from his house that'they went deliberately 
to his house to get him in orderthat they 
might waylay and kill him. They are -all, 
therefore, clearly guilty of murder. Now 
the learned Additional Sessions Judge:in 
the course of his judgment having found 
all-‘the three appellants guilty of murder. 
by reason of the common intention which 
existed between them and in conformity 
with the provisions of s. 34, Penal ‘Code, 
had to consider the question of sentence 
and he said there : 

“Since evidence is lacking as'to who had caused 
the fatal injuries on the deceased, the accused’ 
persons are entitled tothe benefit of a reasonable 
doubt in the matter of sentence as inthe matter 
of conviction, Where @ person is convicted of 
murder for having killed a person along with 
others and itis not clear who inflicted -the fatal 
blow, he may be given the lesser penalty of 
transportation. I, therefore, consider that it ‘is 
a fit case in which the accused should be given 
the lesser penalty”. 


The conclusion at which the learned 
Judge has arrived is that because in-some 
cases the lesser penalty may be given 
when it is not certain who struck the 
fatal blow, the lesser penalty should 
always beawarded in such cases; thisiis 
far from being correct. When once the 
guilt of murder is proved the proper 
penalty to be is a matter for the discre- 
tion of the learned Judge and it is by.no 
means true to say that merely because. 
there is doubt as to which of ‘several of 
the attackers inflicted the fatal blow, this 
is asufficient ground for withholding. 
the death sentence in the case of any 
or all of them. On the other hand it is of 
course clear that there are cases in which 
once ithas been established that one. 
person out of several tooka leading part 
and the others a comparatively subsidiary 
part, the greater peaalty may be inflicted 
upcn the ring-leader and the lesser penalty 
upon those who took a comparatively 
subsidiary part. That isa matter of -dise 
credition entirely. I think adopting the 
observations quoted with approval in 
Emperor v. Nga Bo Thin (1) atp. 171%; 
“It is recognized thata person who has, 
even wrongly, got the benefit of a lenient 
sentence at his trial, may sometimes be 
allowed to benefit by his good fortune, 
provided the sentence passed is one which 

(1) (1937) RL R 169; 171 Ind Oas. 285; ATR 1937 
Rang. 254; 38 Cr. L J 1051; 10 R Rang. 141, 

*Page of (1937)R LRA] TT 
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is legal", may have some application 
here. These appellants have all believed 
fora period of two months that their 
lives would be spared. The sentence pass: 
ed upon them was legal but the exer- 
cise of the discretion makes us doubt 
whether the learned Additioaal Sessions 
Judge allowed matters to weigh with.him 
which ought not to have weighed with 
him. We are satisfied that this is a 
murder and that all the appellants are 
guilty but we hesitate to come to the con- 
clusion that we ought to interfere in revi- 
sion with the sentence passed upon them. 
Accordingly the convictions of each of the 
appellants and the sentences passed upon 
them of transportation for life will, each 
of.them, be confirmed. 


Spargo, J.—There was clear and over- 
whelming-evidence that the three appellants 
were there and that some at any rate cut 
the deceased, and it was clear that this 
cutting- wasdone in furtherance of a 
common intention. It is also clearfrom 
the injuries that the deceased sustained 
that their object was to kill him. The 
only.argument whichhas been suggested 
tous for not acceptingthis evidence was 
that appellant No. 1 was attacked on that 
night. by Ni La, Taw Aung and San 
Khru and that the - witnesses for the 
Prosecution who gave evidence against 
the appellants are related to these persons. 
But it is quite clear: that a number of 
these witnesses. are quite unconnected 
with them and‘there appears to me to be 
no force in this argument at.all. Two of 
the assessors. found the appellants all 
guilty of murder. I agree- with my Lord 
Ohief Justice that this appeal must 
. be dismissed. and that this is not a 
case in-which.the: sentence. should be en- 
hanced. 

S; Appeal dismissed. 





MADRAS. HIGH COURT. 

Letters. Patent Appeal No. 84 of 1936 
November 26, 1937 
VENKATASUBRA Rao AND ABDUR Ragman, JJ. 
"MAKINA ATCHAYYA PATRUDU— 

— APPELLANT 
: versus 
JALALUDDIN SAHIB AND OTHERS 
— RESPONDENTE. 
Adverse possession — Easentials of — Test of— 
Conducting school in temporary sheds and giving 


lectyres on vacant land, if can create adverse_posses- 
sion, j 


` The possession of the wrong-doer to avail him must 
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be adverse in its character, importing a denial of 
the owner's title in the property claimed. The 
possession cannot be adverse unless it is held 
in such circumstances as are capable in their 
nature of notifying mankind that the party is on the 
land claiming it as his own, openly and exclusively. 
‘There ought to be nothing equivocal in a pos- 
session which is relied upon as abar, The test is, 
are the acts of the person in possession such, as to 
be irreconciable with the rights of the true owner ? 
Possession to be adverse must be notorious, exclusive 
and hostile, 

The kind of possession which will be sufiicient 
in one may not be sufficient in another. In the 
case of vacant land the same kind of possession 
cannot be expected as in the case of an occupied land 
or building. Even apart from some slight acts of 
possession the principle of law that possession follows 
title would apply to a case of a vacant land. The 
owner “would be considered as being in possession so 
long as there is no effective intrusion. Kuthalé 
Moothawar v. Peringati Kunharankutty (1), referred 
to, 

The mere acts of conducting a school in a temporary 
thatch shed constructed on a vacant site and deliver- 
ing lectures there and holding of meetings there does 
not constitute possession necessary for creating 
adverse possession against the owner, 


L..P. A. against the judgment. and decree 
of Mr. Justice King, J., dated April 16, 1936. 
Dr. Narasa Raju for Mr. Y. Suryanara- 
yana, for the Appellant. 
i Mr. V. Govindarajachari, for the Respons 
ents. 


Venkatasubba Rao, J.—This is a 
Letters Patent Appeal from the judgment of 
the Honourable Mr, Justice King in a 
second appeal reversing the decision of the 
lower Appellate Court. The learned Judge 
has found that the mosque, the defendant 
in the suit, has established its title by 
adverse possession. The question to decide 
is whether that view is right. The suit 
Telates to a vacant site adjacent to the 
house of the plaintiff, who bases his title 
to it, upon a sale deed of 1899 executed by 
one Ambu Sarang Saheb. There was some 
difficulty in obtaining possession and a suif 
was filed and a decree was obtained against 
the vendor in 1900. Whether the decree has 
been executed or not is a matter in debate, 
but in our opinion nothing turns upon it: 
The claim has been resisted by certain 
persons on behalf of the mosque and the 
points to decide are whether the plaintif 
has been in possession within 12 years: of 
the action and whether the mosque obtain: 
ed title by adverse possession. 


On both these points it seems to us that 
the plaintiff is bound to succeed. First 
turning to the. question of: adverse posses- 
sion, tne acts felied upon are these: that 
an Arabic School was being conducted jin, 
a shed constructed on the site, that lectures 
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were being delivered there and that meet- 
ings were being held. There can be no 
doubt on the evidence, that such sheds as 
there were, were temporary ones built of 
thatch. Granting that these acts have been 
fully proved, dothey constitute the evidence 
of adverse possession? The possession of 
the wrong-doer to avail him must be adverse 
in its character, importing a denial of the 
owner's title in the property claimed. It 
is settled law, that possession cannot be 
adverse unless itis held in such circum- 
stances as are capable in their nature of 
notifying mankind that the party is on 
the land claiming it as his own, openly and 
exclusively (see Rustomji on Limitation, 
1922 Edition, p. 604). There ought to be 
nothing equivocal in a possession which is 
relid upon asa bar (Ibid, p. 600). Posses- 
sion cannot be adverse unless the owner is 
in denial of his title excluded from enjoy- 
ment. In other words, the test is, are the 
acts of the person in possession such, as to 
be irreconcilable with the rights of the 
true owner? Possession to be adverse must 
be notorious, exclusive and hostile and we 
agrée with the Subordinate Judge that the 
acts relied on here are not sufficient to 
constitute adverse possession. 

Then as regards the second point, namely 
whether the plaintiff has been in posses- 
sion within 12 years of the suit, the ques- 
tion is, what is the nature of the possession 
of which this particular property is capable ? 
The kind of possession which will be suffi- 
cient in one way not be sufficient in another. 
In the case of vacant land such as the suit 
plot the same kind of possession cannot be 
expected as in the case of an occupied land 
or building. Even apart fromsome slight 

‘acts of possession to which the plaintiff 
speaks, the principle of law that possession 
follows title would apply toa case of this 
sort. The owner would be considered as 
being in possession so long as there was no 
effective intrusion. As held by the Privy 
Council in Kuthalt Moothawar v, Peringati 
Kunharankutty (1): 

“When a person establishes his title to lands and 
proves that he has been exercising during the cur- 
rency of his title various acts of possession, then 
the quality of the acts, even though they might have 
failed to constitute adverse possession against 
another, may be abundantly sufficient to destroy that 
adequacy and interrupt that exclusiveness and con- 
tinuity which is required from any person challeng- 
ing by possession the rightful title.” 

These observations apply to the facts 

(1) 44 M 883; 66 Ind. Oas, 451; A ÎR 1922 PO 181 
48 I A 395; 14 LW 721; (1921) M WN 847;41 ML J 
650; 30M L T 42;260 W N 666; 24 Bom. L R 669 

s (P ©). 
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here and we are clearly satisfied that the 
plaintiff was in possession within 12 years 
of the action. It remains to mention ‘that 
an attempt was made to show that.even 
before the sale by Ambu Sarang Saheb;: he 
made a dedication of the property to the 
mosque. The lower Appellate Court has 
found against this contention and there is 
no reason why this finding of fact should 
be disturbed. Apart from that, the con- 
tention is negatived by the very recitals -of 
the sale deed and there is absolutely no 
substance in it. The judgment of the 
learned Judge is set aside and the suit is 
decreed. In regard to the costs, this is our 
order: The plaintiff's costs in the two 
Courts below will be borne by defendants 
Nos. 2to5, his costs in the High Oourt in 
the second appeal will be borne by defen- 
dants Nos. 2 and 3 and in the Letters 
Patent Appeal by defendant No. 2. That 
is no reason why the mosque should be 
saddled with the costs. 4 


NB. Appeal allowed.. 


LAHORE HIGH COURT 
Second Oivil Appeal No. 170 of 1933 
May 4, 1938 
ADDISON, AG. O. J. AND DIN Mosammao, J. 
RAM BHAJ—PLAINTIRF—APPELLANT +- 
versus s 
AHMAD SAID AKHTAR KHAN AND or.ige 
—DEFENDANTS— RESPONDENTS 

Res judicata—Applicability—Technical considera- 
tions — Res judicata between co-plaintiffs—Decision 
arrived at by united efforts of plaintiffs, whether 
binds all co-plaintiffs—Decision in suit by reversion- 
er, whether binds all reverstoners. 

The application of the rule of res judicata by-the 
Courts in India should be influenced by no technical 
considerativns of form but by matter of substance 
Within the limits allowed bylaw. The raison d'etre 
of the rule isto confer finality on decisions arrived 
at byjcompetent Courts between interested parties after 
genuine contest; and to allow persons who had 
deliberately chosen a position to reprobate it aad to 
blow hot now when they were blowing cold before 
would be completely to ignore the whole foundation 
of the rale, Itcannot be denied that an issue may 
be res judicata between co-plaintiffs, as well as co- 
defendants, and although for an issue tobe res 
judicata between co-plaintifis, there must be a real 
contest between them, yet when the interests of 
various plaintifis are common, and no question.of 
adopting two conflicting positions as between them- 
selves arises, the decision arrived at by the united 
efforts of all will bind them for ever, especially when 
the only person concerned in holding the opposite 
position has had a full fight. Sheoparsan Singh v. 
Kam Nandan Prasad (9) and Krishnam Nambiar v. 
Kannan (10), relied on, 

A guit brought bya reversioner is Yor the benefit 
of all the reversioners entitled to sue and just as an 
finding given in favour ofa réversioner benefits a. 
members of the reversionary body, a findihg arrived: 
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at pening him injures everybody concerned. [p. 304, 
col. 


[Oase-law referred to] 

8.0. A.. from the decree of the District 
Judge, Ambala, dated December 14, 1937. 

Mr. Shamair Chand, for the Appellant. 

Mr Asa Ram Aggarwal, for the Respond- 
ents. 


Din Mohammad, J.—The facts bearing 
upon the question of law involved in this 
case are these. Nanak and Wazira were 
descended from the same common ancestor, 
Rup Chand. Nanak’s son Ram Bhaj is alive 
and has two sons, Matu ənd Indar, Wazira 
had two sons, Gobinda aud Jangu. Gobinda's 
only son Rulya predeceased his father, 
leaving a widow, Musammat Ganeshi and 
one Shiv Ram claimed to be an adopted 
son of Gobinda. Jangu hada son, Ruldu, 
who died leaving a widow, Musammat 
Shankri. In 1923 Matu and Indar instituted 
a suit for a declaration that a will made by 
Gobinda of a one-half share of his property 
to Shiv Ram should not bind them after 
the death of Gobinda’s widow and that of 
his widowed daughter-in-law, Musammat 
Ganeshi. A question arose as to whether 
Shiv Ram was or was not an adopted son 
of Gobinda and a finding was given against 
him. In 1932 Musammat Shankri alienated 
a part of her estate to one Jamil Dad Khan 
and this alienation was contested by both 
Shiv Ram and MusammatGaneshi. Again 
a question arose as to whether Shiv Ram 
Was an adopted son of Gobinda and thus 
entitled tosue. It was found that the adop- 
tion had taken place but it was held that 
this adoption could not be successfully 
urged: in view of the finding inthe previ- 
ous case that Shiv Ram was not an adopted 
son of Gobinda. 

In 1934 the same Musammat Shankri sold 
another piece of land to one Ahmad Said 
Akhtar, a brother of the previous alienee, 
Jamil Dad Khan. Thereupon Ram Bhaj, 
father of Matu and Indar, instituted the 
suit out of which the present appeal has 
arisen challenging both the alienations made 
by Musammai Shankri. The question of 
Shiv Ram’s adoption again came in issue 
along with the usual pleas of consideration 
and necessity. The Subordinate Judge 
held that the adoption of Shiv Ram no 
longer existed and consequently the pre- 
sence of Shiv Ram did not debar the plaint- 
iff from maintaining the suit; that the aliena- 
tion in favour of Jamil Dad Khan was 
not for consideration and that in favour 
of his brother Ahmad Said Akhtar was not 
for necessity. He consequently made a 


RAM BHAJ V. AHMAD SAID AKHTAR KHAN (LAH.) 


303 
decree in favour of the plaintiff in terms of 
the relief prayed for. Both the vendees 
appealed tothe District Judge who in a 
judgment, which is not very clear, held that 
the judgment in the caseof Matu and Indar 
did not operate as res judicata and that 
the adoption of Shiv Ram was in existence. 
He accordingly allowed the appeal and 
dismissed the suit without going into the 
question of consideration or necessity. Ram 
Bhaj hasappealed. The only question that 
falls for determination in this case, there- 
fore, is whether the finding in the case of 
Matu and Indar operated as res judicata on 
the question of Shiv Ram's adoption. Coun- 
sel for the appellant has referred to a large 
number of authorities which lay down that 
the suit by a reversioner is always in a 
representative capacity and that a finding 
arrived atin that suit binds all members 
of the reversionary body and all those who 
derive their title from them. In Venkatı 
Narayana v. Subbammal (1), their Lord- 
ships of the Privy Conncil observed : 

“A suit to set aside an adoption is brought by the 
presumptive reversioner in a representative capa- 
city and on behalf of all the reversioners. The act 
complained of is to their common detriment, just 
asthe relief sought for is for their common benefit. 

In Janaki Ammal v. Narayanaswami 
Iyer (2), their Lordships followed the judg: 
ment referred to above. In Mata Prasad v. 
Nageshar Sahai (3), again a case of the 
Privy Council, the head-note reads as fol- 
lows : 

“When in a suit by the nearest reversioner against 
a Hindu widow relative to her deceased hasband's 
estate, an issue is finally determined, the issue is 
res judicata under the Oode of Oıvil Procedure, 
1903, s. 11 and Expln. 6, in any subsequent suit by 
another reversioner. The above rule applies where 
the plamtiff in the first suit was the nearest rever- 
sioner save for one who from poverty was not in 
a position to sue for the projection of the estate, 
It is not material that the plaintif in the seconde 
suit does not claim through the plaintiff in the first," 

In Mat Dhan v, Mansa kam, 
103 Ind. Oas. 454 (4), a Division 
Bench of this Court held that a decree dis- 
missing a suit by the next reversioner is, 
unless mala fides can be eslablished, bind- 

(1) 38 M 406; 29 Ind. Cas. 298; A I R 1915P O 124; 
42 I A 125; 17 M L T 435; 28 M L J 535; 17 Bom. LR 
468; 190 W N 611; 2 L W 536; (1915) M W N 555; 21 
OLIH PO. 

(2) 3) M 634; 37 Ind, Oas. 161; A IR 1916 PO 117; 
43 IA 207; 0ML T 168; 31M L J 225; 14 A L J 997; 
(1316; 2 M W N 188; 20 O W N 1323; 18 Bom L R 856; 
210 L J 309,4 L W 530 PO), 

(3)47 A 853: 91 Ind, Oas. 370: A I R 1925 PO 272; 
23 O O 352; 52 I A 3988; 3OWNI:LR6A(P O) 193; 
YA AL Jl; 430 LJ 5l; (1926) M W N83; O0OMLJ 
18; J3OLJ 19; 30 OW N 626; 28 Bom. L R1110 


(P O). 
(4) 103 Ind. Oas. 454; A I R 1927 Lah, 835; 28 P L R 
s 
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ing up6n all other reversioners. In Lal 
Mohan Dhupi v. Ram Lakhmi Dassya (5), 
one ofthe principles enunciated in connec- 
tion with Expln. 6 to 5.41, reads as fol- 
1 . 
“Where the plaintiff or the defendant sues or is 
sued in a representative capacity, which attaches 
to him under the general law, the decision binds 
the entire body whom he represents." 

In: Kesho Prdsad Singh v. Sheopargash 
Ojha (6), a Full Bench composed of Sir 
Pramada (haran Banerji, Tudball and 
Sulaiman, JJ. held that a suit by a rever- 
sioner for setting aside an alienation made 
by a Hindu widow in possession is brought 
by him in a representative capacity, that 
is; as representing the whole body of rever- 
sioners, for the protection of the estate. A 
decree in such a suit is, therefore, binding 
not only between the reversioners who 
brought: the suit and thejtransferee but also 
as between the whole body of reversioners 
on the one hand and the transferee or his 
rapresentative-in-title on the other. In 
Varamma +. Gopaladasayya (7), a Full 
Bench'of the Madras HighCourt composed of 
five Judges held ‘that asuit by a reversioner 
to.set.aside an alienation by,a Hindu widow 
is‘a representative suit on behalf of all her 
reversioners then existing or thereafter to 
-be:born. In Thakar Singh v. Uttam Kaur 
(8). Harrison and Tek Chand, JJ. held that 
it is: well-settled that a suit for a declara- 
tion by a reversioner to contest an alienation 
made bya widow in possession is a repre- 
sentative suit on’ behalf of all the rever- 
sioners‘and a decree fairly and properly 
obtained against the reversioner in such a 
suit -binds not: only him but the whole body 
of reversioners on the one hand and the 
alienee or his representative on the other. 
The principle deducible from the authori- 
dieng cited above admits of no doubt. A 
suit- brought by. a reversioner is for the 
benefit of all the reversioners entitled to sue 
and just as any finding given in favour of 
a revyersioner benefits all members of the 
reversionary' body, a finding arrived at 
against him injures everybody concerned. 

We have now to determine to what extent 
does this principle affect the present case. 
In the first suit the plaintiffs were two 
reversioners, Matu and Indar, and the 


(5) 59 0 636; 137 Ind. Cas. 46;A IR 1932 Cal, 271; 
35 O W N 1203; Ind, Rul. (1932) Oal, 261. - 

(6) 44 A 19; 64 Ind. Oae. 248; AI R 1922 All, 301; 19 
AL J 749 (F B). 

(7) 41 M 659; 46 Ind. Oas.202; A IR 4919 Mad. 911; 
35 M LJ 57;24MLT 115; 8 L W 62; (1918)M WN 


61 (E PB. 
4 te wL 613; 118 Ind. Oas. 449; A I R 1929 Lah, 
%5; 30 P L R 328; Ind. Rul. (1929) Lah, 753. 
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chief contesting defendant was Shiv Ram, 
whose adoption was in dispute. On the 
basis of the principles enunciated above, the 
finding arrived at in that case against Shiv 
Ram’s adoption benefitted as well as bound 
not only the plaintiffs in that suit but the 
entire reversionary body including Ruldu. 
It was on this ground that in the second 
suit brought by Shiv Ram against an 
assignee of a part of Ruldu's estate, the 
assignee was held competent to take ad- 
vantage of the previous finding which hig 
assignor despite his not being a party to 
the suit could have utilized. In the present 
suit, one of the reversioners is the plaintiff; 
and the representatives of another rever- 
sioner are the defendants, and the question - 
is, whether as between the revers'oners 
inter se, the finding against Shiv Ram's 
adoption will hold good. The District Judge ` 
is of opinion, that it does not, inasmuch as 
the previous judgment was not a judgment 
in rem. This no doubt is so, bat he 
has ignored the fact thats. 41, Evidence 
Act is not the only section which lays down . 
a bar by judgment. Section 40, comes first ` 
and gives effect to every such bar as has 
been introduced by the law of procedure. 
One such bar is the rule of res judicata and 
if this principle, whether based on s. 1), 
Oivil Procedure Code, or otherwise, applies, 
the present suit will be maintainable re- 
gardless of the fact that s. 44, Evidence Act, 
does not govern the defence. The suit is, 
as stated above, between persons on whose 
behalf the previous plaintiffs in a contest 
with Shiv Ram obtained a finding against 
his adoption. Further, one of the assignees 
in the present case as representative the 
estate of Ruldu successfully resisted Shiv 
Ram onthe basis of that finding. Should 
Ruldu’s estate be allowed to repudiate now 
what it fought for and achieved before ? 
The answer is clearly in the negative, It 
may be that the bar does not exactly fall 
within the terms of s. 11, Oivil Proc2dure 
Oode, but that is immaterial. Itis well- 
settled that that section is not exhaustive and 
that the bar operates as much on general 
principles as on the wording of the section, 
As remarked by their Lordships of the 
Privy Oouncil in Sheoparsan Singh v. Ram 


Nandan Prasad (9), at p. 706* : 
“The application of the rule (of res judicata) by 
the Courts in India should be influenced by no 


(9) 43 O 694; 33 Ind. Cag. 914; AIR 1916 PO 78; 43 
IA 191;14 A LJ 466; 20 O W N 738; 18 Bom. L-R 
397; 23:0 L 3 621; (1916) LM W N 419; 20M LT 1; 

*Page of 43 O.—[Hd.] _ 
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‘technical considerations of form but by matter of 
‘substance within the limits allowed by law.” 

The raison d'etre of the rule is to confer 
finality on decisions arrived at by compet- 
ent Courts between interested parties after 
genuine contest; and to allow persons who 
had deliberately chosen a position to re- 
probate it and to blow hot now when they 

-were blowing cold before would be come 
Pletely to ignore the whole foundation of 
the rule. It cannot be denied that an issue 
may be res judicata between co plaintiffa 
as well as co-defendants, and although it is 
laid down in certain judgments that for an 
issue to be res judicata between co-plaint- 
iffs, there must be a real contest between 
“them, with all respect we are disposed to 
consider that when the interests of various 
plaintiffs arecommon, and no question of 
adopting two conflicting pcsitions as bet- 
ween themselves arises, the decision arrived 
at by the united efforts of all will bind them 
for ever, especially when the only person 
concerned in holding that the opposite posi» 
tion has had a full fight. Reference may, in 
this connection, be made to Krishnam 
Nambiar v. Kannan (10), decided by Benson 
and Boddam, JJ. Inthat case A sold land 
to Bof which he was not in possession. 
Afterwards both A and B sued to recover 
possession but failed on the ground that A 
had no title. Bthen sued A to recover 
the purchase money with interest. It was 
held that A was not entitled to give evi- 
dence of his alleged title in view of the 
decision in the previous case. We are 
conscious of the fact that Ruldu was no 
‘party tothe previous case, butin our view 
the same principle applies to a representa- 
tive suit. 

.We have no hesitation in holding, there- 
fore, that on general principles the issue 


relating to Shiv Ram's adoption could not- 


be re-agitated at the instance of Ruldu’s 
representatives, and that Ram Bhaj had 
consequently a locus standi to sue. We 
accordingly accept the appeal, reverse the 
decision of the District Judge, and remand 
the case to him under O. Xul, r. 23, Civil 
Procedure Code, for disposal of the remain- 
ing questions raised before him. Ovurt-fee 
on the appeal will be refunded, and other 
costs will be cosis in the cause. Parties 
have been directed to appear before the 
lower Appellate Court on May 27, 1933. 


. 


D. Case remanded. 
(10) 21M8, 
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_ ,RANGOON HIGH COURT 

Criminal Revision Application No, 484-B 

of 1937 
September 23, 1937 
Maounuy, J 
U BA HLA AND ofaers—APpPLICANTs 
versus 
MAUNG TUN SEtN—Opposita Parry. 

Criminal Procedure Code (Act V of 1898), s. 476 
—Duty of Court—Opportunity should be given to 
person against whom enquiry is directed, to cross- 
examine witnesses produced by the applicant. 

A Magistrate, whenhe decides to hold a preli- 
minary enquiry under s 476, Oriminal Procedure 
Code, he should give opportunity to the person 
against whom the enquiry is directed to cross-examine 
the witnesses produced by the applicant. Where 
he refuses to allow such person to cross-examine the 
witnesses his order cannot be allowed to stand, 
Mohamed Kaka v. District Judge, Bassetn (2), re- 
lied on, Raja Rao v. Emperor (1), explained. 


Or, R. App. from the order of the fourth 
Additional Magistrate (2), Pyinmana, dated 
September 1, 1937. 

Mr. Beecheno, for the Applicant. 


Order.—The respondent Maung Tun 
Sein was the principal accusedin Criminal 
Trial No. 16 of 1936 of the Fourth Additional 
Magistrate of Pyinmana for charges under 
ss. 420 and 420 read with s. 144, Penal Code, 
the prosecution having been instituted on 
information given by applicant No.1, U Ba 
Hla, A. T. M. U Ba Hla, at the time this 
case was instituted, was the Sub-Divisiona: 
Police Officer at Pyinmana in the Yamethin 
District. The other three applicants, Maung 
Po Sin, Maung Po Nyi and Maung Aung 
Kin, are members of the Yamsthin District 
Police Force who gave ovidence for the 
prosecution against Maung Tun Sein. The 
Magistrate acquitted Maung Tun Sein as 
well as his co-accused, and as he was of 
the opinion that the case was, as he called 
it, a case of “plant”, he classified it as 
false. His judgment was passed on August 
25, 1936. 

On September 9, 1936, Maung Tun Sein 
filed applications in the Oourt of the 
Fourth Additional Magistrate of Pyinmana, 
being Criminal Miscellaneous Nos. 34, 35, 
30 and 37 of 1936, requesting the Magis- 
trate to order the prosecution of U Ba 
Hla, A. T. M., Maung Po Sin, Maung Po 
Nyi and Maung Aung Kin in respect of 
certain offences said to have been com- 
mitted in relation to this trial, ss. 211 
and 193, Pefial Code, being specified in 
particular. The equiry has been most 
unduly prolonged. | should have thought 
it was most desirable for the sake of the 
discipline of the Police Force of the district 
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that an enquiry of this nature should have 
been treated with the utmost despatch. 
It has now been pending for over a year 
and the Magistrate has reached no conclu- 
sion whatsoever. The Magistrate having 
decided that it will be necessary for him to 
hold a preliminary enquiry, the respondent 
has asked him to examine a certain number 
of witnesses who were not examined 
in the trial against him—OCriminal Trial 
No. 16 of 1936. He further requested the 
Magistrate not to permit the applicants 
to cross-examine these witnesses on the 
ground that they have no right to do so. 
The Magistrate has passed an order 
granting this application, that is to say, 
declaring that be will not allow the appli- 
cants to cross-examine the witnesses whom 
he may think fit toexamine in the course 
of this preliminary. He has relied princi- 
pally on the case in Raja Raov. Emperor 
(1). Jn that case it was said; 

“In order to arrive at a decision, in such a 
matter as the present, the Court may, if it thinks 
fit, hold such preliminary enquiry as it considers 
necessary. The nature, method and extent of the 
preliminary enquiry are, it seems to me, entirely 
at its discretion. The enquiry need not be such 
as to satisfy the Oourt that an offence actually 
has been committed, but merely that an offence 
appears to have been committed......I cannot believe 
that the law intends that a Court which has com- 
plete discretion to refuse tohold any enquiry at 
all must, if it holds an enguiry, issue notice to 


the party and give him the equivalent of a full 
dress trial.” 


The learned Judge accordingly disallowed 
the objection of the applicants before them 
that they were not allowed to cross-examine 
the witnesses who gave evidence against 
them at the preliminary enquiry. It will 
be noticed that the learned Judges did not 
say that it would be illegal for the Magis- 
trate to permit cross-examination of the 
witnesses, but that the matter is entirely 
at the discretion of the Court. I do not 
think, that they go so far as to say that 
in no case would the Oourt be justified in 
allowing the respondents before it to cross- 
examine the witnesses. At the time he 
passed his order the learned Magistrate 
did not have the advantage of having 
before him the decision of this Court in 
Mohamed Kaka v. District Judge, Bassein 
(2). At p. 283“ Dunkely, J. in discussing the 
nature of the preliminary enquiry which the 
Court may hold under s. 476, Criminal 


(1)50 M 660; 97 Ind. Oas. 669; IR 1996 Mad. 
1008;27 Or. UJ 1148; 51M LJ 331; 24 L W 295; 
ck wa? RL R276 168 Ind e 

(2) 19 ; nd. Oag. 682; AIR 1937 
Reve. 62; 38 Cr. LJ 615; 9R Ring 359, is 

¥*Page of 1937 R, L. R.—{Ed.] 
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Procedure Code, says: 

“It is a fundamental principle of justice that no 
order to the prejudice of a person shall be made 
without his being heard, and, therefore, before an 
order directing the filing of a complaint against a 
person is made, that person must be heard and 
must be given full opportunity of showing cause 
against the making of such an order. As Ihave 
said when the order depends upon matters already 
on record, no preliminary inquiry is necessary; but 
when it depends upon evidence of otherfacts which 
are not to be found on the record in fairness to 
the person accused, a preliminary inquiry must be 
held, and in that preliminary inquiry, he must be 
made aware of the allegations which are mede 
against him and of the materials upon which those 
allegations are based, If the order is to depend 
upon additional evidence, then he must be made 
aware of what that additional evidence is and 
although in some cases it may not be necessary 
that the evidence should be recorded in his presence 
or that he should be given an opportunity of 
cross-examining the witnesses who gave that evi- 
dence, yet I have no hesitation in saying that 
when the additional evidence is procured as a 
result of an application by a private party, it is 
essential that if justice is to be done, the evidence 
should be recorded in his presence and he should 
be given an opportunity of cross-examining the 
witnesses; otherwise how can he be in a position to 
rebut the allegations which are made against him 
in the application ?” 


With these remarks I respectfully agree. 
I think that in the present case the Magis- 
trate gravely erred in the exercise of 
his discretion in refusing point blank to 
allow the applicants to cross-examine any 
of the witnesses whom the Court may 
think it desirable to question. The Magis- 
trate’s order is, therefore, to be regarded as 
withdrawn and he is directed to allow the 
applicants to cross-examine the witnesses 
that may be examined by the Court in 
its preliminary enquiry. However in allow- 
ing such cross-examination the Oourt will 
do right to bear in mind the object for 
which it is conducting the enquiry. Its 
object is to decide whether it is expedient 
m the interests of justice thatan enquiry 


‘should be made into the offences alleged: 


it is not to decide whether in fact these 
offences have or have not beencommitted. As 
a matter of fact I do not suppose that 
the learned Counsel who appears for the 
applicants will, in the interests of his clients, 
find it necessary to cross-examine the 
witnesses as thoroughly as he might do 
at the trial of his cilents if that trial be 
instituted. 

The Magistrate whether in a preliminary 
enquiry cf this nature or in any other enquiry 
or trial under the Procedure Code, musi 
endeavour to conduct the praceedings in 
such a manner as not to create any impres- 
sion in the minds of the parties against 
whom the proceedings are directed that they 
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mre not being given a fair opportunity of 
‘esenting their case. With these remarks 
he proceedings shall be returned to the 
Bourth Additional Magistrate of Pyinmana, 
Me is directed to preceed with the preli- 
wiinary enquiry with the utmost despatch: 
«nd if possible, the proceedings should be 
sontinued from day to day until they are 
soncluded, and noother work should be given 
-wecedence to this unless it be of a parti» 
ularly important and urgent nature, My 
«emarks as to the delay which then ensued 
wn the disposal of this matter donot apply 
© the present Fourth Additional Magis- 
“rate of Pyinmana but are made on a 
sonsideration of the progress of ihe case 
rom the beginning. 
S, Case remanded. 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 602 of 1935 
March 25, 1937 
RaNGNEKaR, J. 

JOTIBA LIMBAJI KANASHENAVAR 
—DEFENDANT— APPELLANT 


versus 
RAMAPPA JOTIBA KANASHENAVAR 


~~PLAINTIFF—RgSPONDENT 

Limitation Act (IX of 1908), s. 5-—-Suffictent cause 
~Ex parte decree—Appeal against — Time apent in 
sroceedings to get ex parte decree set aside, if can be 
cluded in computing limitation for appeal. 

The defendant in the suit was absent on the day of 
wearing on January 24,1934, and his Pleader stated 
hat hehad no instructions. Upon that the Judge 
ter recording the evidence of the plaintiff, passed a 
Wecree against the defendant ex parte on February 
3, 1934, On February 27, 1934, the defendant 
pplied to have that decree set aside, But his applica- 
sion was rejected on July ¥,1934. Against that order 
«© appealed to the District Gourt on august 10, 
‘he appeal was dismissed on September 14, 1934. 
Yn September 29, 1934, he appealed to the Dis- 
wict Court against the ex parte decree on the 
aerita: 

Held, thatthe appeal was on the face of it time- 
earred. The factthat the defendant took proceedings 
) setaside ex parte decree, did not constitute 
sufficient cause within the meaning of s, 5. It was 
erfectly open to the defendant to prefer an appeal 
gainst the ex parte decree, on the merits whlist 
e was prosecuting his application to have the 
«gp parte decree set aside. Ardha Chandra Rai 
‘howdhry v. Matangini Dassi (1)and Rajendranath 
orar v. Kamalkrishna Kundu Chaudhuri (2), 
Nied on, 


S. O. A. against the decision of the Dis- 
‘ict Judge, Bijapur, in Appeal No 114 of 
34. 

Mr. G. R. Medbhavi, for the Appellant. 

Mr. H. B. Gumaste, for the Respondent. 


Judgmeat.—It is conceded by Mr. 
Kadbhavi that the pomt of limitation 
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arising in this case is covered by the deci- 
sion in Ardha Chandra Rai Chowdhry v. 
Matangini Dassi (1). This case has been 
approved of in Rajendranath Kanrar v. 
Kamalkrishna Kundu Chaudhuri (2). 
There is no decision of. this Courton the 
point. The facts are that the appellant 
who was the defendant in the suit was 
absent on the day of hearing on January 24, 
1934, and his Pleader stated that he had no 
instructions from his client to proceed in 
the matter. Upon that the learned Subordi- 
nate Judge after recording the evidence of 
the plaintiff, passed a decree against the 
defendant ex parte on February 13, 1934. 
On February 27, 1934, the defendant applied 
to have that decree set aside. But his 
application was rejected by the Judge on 
July 9, 1984. Against that order he 
appealed to the District Oourt on August 
10. The appeal was dismissed on Septem- 
ber 14, 1984. On September 29, 1934, he 
appealed to the District Court against the 
ex parte decree on the merits, and he 
claimed that the appeal was in time. 
There is no doubt that the appeal was on 
the face of it then barred by limitation, 
but the defendant claimed the benefit of 
s. 5, Limitation Act. That section so far as 
material provides that an appeal may be 
admitted after the period of limitation 
prescribed, therefor, when the appellant 
satisfies the Court that he had sufficient 
cause for not preferring the appeal 
within such period. There is an Explana- 
tion to the section which isin the following 
words: 

“The fact that the appellant was misled by any 
order, practice or judgment of the High Court in 
ascertaining or computing the prescribed period of 
limitation may be sufficient cause within the mean- 
ing of this section.” 

It is obvious that the Explanation is not 
applicable to the present case. The only 
question is whether the fact that the appel- 
lant took proceedings to set aside the ex 
parte decree can be held to constitute 
“sufficient cause” within the meaning of 
this section. It is difficult, in my opinion, 
to hold that on the facts there was any 
sufficient cause for not preferring an appeal 
within the period of limitation. It was 
perfectly open to the appellant to prefer 
an appeal against the ex parte decree on 
the merits ‘whilst he was prosecuting his 
application to have the ex parte decree set 
aside. The resylt of accepting the conten- 
tion of the appellant would involve consider- 

(1) 23 0325. 

w 59 01057; 138 Ind. Cas. 748; A I R 1932 Oal. 
558; 36 O W N 352; Ind. Rul. (1992) Oal, 507, 


_ should not have 
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able waste of time. It Sis conceivable that 
after his appeal from the order of the lower 
Court refusing to set aside the ex parte 
decree, the defendant may think of apply- 
ing to the High Oourt in revision and 
in that case considerable time may be 
lost. There is no reason why the appellant 

pursued the remedies 
which the law allowed him and: which seem 
to me to be concurrent. This view has 
found favour with the Calcutta High Court 
in Ardha Chandra Rai Chowdhry v. 
Matongini Dassi (1) where it was observed 
by the learned Chief Justice as follows 
(p. 323); 

“But the petitioner elected to make it, instead of 
appealing as (even supposing that the decree could 
be called an ex parte decree) he was entitled to do 
under 6, 540 of the Oode, and having failed in 
that application on the merits, we think we cannot 
now allow him to fall back upon the remedy 


which was open to him at the time, and of which 
he did not choose to avail himself.” 


With that view I respectfully agree. ‘The 
result is that the appeal fails and must be 
dismissed with costs. 

D. 


h Appeal dismissed. 
* Page of 23 O.—|Hd.] 
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NAGPUR HIGH COURT 
Oivil Revision No, 204 of 1937 
January 28, 1938 
Nryoai, J. 
KAOHRU —APPLIOANT 

3 VETSUS 

LAXMAN AND oTaRES—NON-APPLIOANTS 

Civil Procedure Code (Act V of 1808), sa, 47, 52, 53 
0, XXXII, r.7—Scope and applicability of s. AT 
Decree against father's assets in hands of minor sons 
without Court's leave—Guardian satisfying decree by 
giving produce grown on minors’ occupancy fielda— 
Execution struck off—Application by maternal uncle 
for being appointed as guardian and for restoration 
of produce, whether under s. 47—-Restoration of status 
quo ante, if can be ordered. 

The wording of s, 47, Civil Procedure Code, is 
comprehensive enough to include a case where an 
objection is madeto the order regarding satisfaction 
of the decree and striking off the execution proceed- 
ings. An application made after the decree is satis- 
fied isas much an application under s. 47 as it is 
when made before it. Section 47 is intended to 
obviate a Ser suit oara the parties to a deeree 
on matters affecting the executi i 
satisfaction of the decree, on, discharge and 

A decree was passed agsinst the 
deceased father in the hands of his a a Tho 

decree-holder in execution, received by way of adjust- 
ment 9 kkandis of paddy grown on the occupancy 
fields of the minors in full satisfaction, from their 
guardian mother, and the execution case was struck 
of as fully satished. Thereupon the maternal uncle 
of the minors made an applicatiop complaining that 
the mother acted adversely to the minors’ interest in 
having adjusted the decree bye delivering 9 khandis 
of dhan (paddy) belonging to the minors without the 
sanction of the Court, He sought for her removal and 
+ 
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his own appointment as guardian ad litem. The Court 
granted the application and directed the deoree-holder 
to restore the dhan to the minors. The decres-holder 
contended in revision that the executing Court hadi 
no jurisdiction to re-open the execution proceeding 


after they had been struck off as fully satisfying the 
decree: 


Held, that the application of the maternal uncle 
must be treated as having been made under s. 47 of 
the Oivil Procedare. The executing Oourt had 
exceeded its jurisdiction and acted ultra vires in 
executing the decree against property belonging to 
the minors when the decree was passed against their 
father’s assets in their hands and on the principle that 
the Court has power to correct its own mistake, the 
executing Court could be regarded as having the 
power to restore the partiesto status quoante. The 
Gourt was therefore, perfectly right in direeting the 
decree-holder to return the dhan that he had illegally 
obtained from the minore’ quondam guardian. 
Madholal v. Duli Chand (1), Sheodahin Tewari v, 
Ranjenam Tewari (2), Basiruddin Sarkar v. Elahi 
Buz Pramanik (3) and Bur Singh v. Anjuman Dehi, 
Sohal (4), reliedon. Dukhu Mandal v. Gopi Nath (5) 
and Kartar Singh v. Zorawar Singh <6), distinguish- 


ed, 

O. R. by the decree holder for revi- 
sion of the order of the Court of the Junior 
Judge, Small Causes, Bhandara, dated Janu- 
ary 16, 1937, in execution in Civil Suit No. 
1614 of 1934. 

Mr. T.J. P. Chetty, for the Applicant. 

Mr. R. Kaushalendra Rao, for the Non- 
Applicants, 


Order.—This is a decree-holder’s applica- 
tion in revision against an order passed in 
execution proceedings by the junior Small 
Cause Court Judge in case No. 1614 of 1934, 
on January 16, 1937. 

The applicant obtained a decree against 
their father’s assets in the hands of the 
minor mnon-applicants, and in execution 
received by way of . adjustment 9 khandts 
of paddy in full satisfaction, from their 
guardian mother Musammat Yemi. Thereon» 
one Mangaru who is their maternal uncle 
applied to the Oourt on January 7, 1936,, 
for the restoration of the dhan on the 
ground that it was grown on the occupancy 
tields belonging to the minors, and that 
it did not constitute the assets of their 
father against which the decree had beem 
passed. That application was dismisse® 
as Mangaru, not being a duly appointed 
guardian, was incompetent to make it 
and atthe request of the decree-holder the 
execution case was struck off, the decret 
having been fully satisfied. 


Subsequently Mangaru made a fresh 
application complaining that Musamma 
Yemi acted adversely to the minors 


interest in having adjusted the decree by 
delivering 9 khandis of dhan belonging t+ 
the minors without the sanction of the 
Court. He sought for her removal and hi 
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Own appointment as guardian ad litem. 
On enquiry the lower Court was satisfied 
about the truth of the allegations made in 
that application and passed an order 
removing Musammat Yemifrom guardian- 
ship and appointing Mangarz in her place, 
and on the merits of the application found 
that the 9 khandis of dhan belonged person- 
ally to the minors and could not be con- 
sidered to be the assets of their father. 
It consequently directed the decree-holder 
to restore the dhan to the minors. 

_Itis against this order that the applica- 
tion in revision is directed, 

It is vehemently argued that the executing 
Court had no jurisdiction to re-open the 
execution proceedings after they had been 
struck off as fully satisfying the decree. 
This argument seeks to put a very 
restricted interpretation on the scope and 
terms of s. 47 which is not justified as will 
be presently shown. Section 47 speaks of 
only questions arising between the parties 
to the suit in which a decree was passed 
relating to the execution, discharge and 
satisfaction of the decree. The wording is 
comprehensive enough to include a case 
where an objection is made to the order 
regarding satisfaction of the decree and 
estriking off the execution proceedings. 
An application made after the decree is 
satisfied is as much an application under 
15. 47 ag it is when made before it. 
ection 47 is intended to obviate a fresh 
uit between the parties to a decree on 
«matters affecting the execution, discharge 
rand satisfaction of the decree. The ques- 
Kion, therefore, is whether the application 
made by Mangaru was not one relating to 
execution, discharge or satisfaction of the 
decree. There can be only one answer and 
Khat must be in the affirmative. If so, the 
application must be treated as having 
een made under s. 47 of the Civil Proce- 
dure. There is one other important 
spect which must be borne in mind. It 
that the executing Court exceeded its 
urisdiction and was acting ultra vires in 
executing the decree against property 
yelonging to the minors when the decree 
was passed against their father’s assets in 
heir hands, The first order, dated Febru- 
wry 22, 1936, which strack off the execution 
wn the ground that the decrees was fully 
natisiied was, therefore, a nullity. On the 
erinciple that the Oourt has power to 
-orrect its own mistake, the executing Court 
could.be regarded as having the power to 
‘estore the parties to status quo ante. It, 
herefore, appears to’ me that the lower 
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Court was perfectly right in directing the 
decree-holder to return the dhan that he 
had illegally obtained from the minor's 
quondam guardian. I am fortified in this 
view by the cases reported in Madholal v. 
Duli Chund (1), Sheodahin Tewari v. 
Ramjanam Tewari (2), Basiruddin Sarkar 
v. Elahi Bux Pramanik (3) and Bur Singh 
v. Anjuman Dehi, Sohal (4), The learned 
Counsel for the applicant invites my atten- 
tion to Dukhu Mandal v. Gopi Nath (5) and 
Kartar Sihgh v. Zorawar Singh (6). In 
both these cases the question was whether 
a sale in execution could be challenged by 
the judgment-debtor after it had been 
confirmed and the auction-purchaser had 
been put in possession. It was held 
that the question was nob one relate 
ing to execution, discharge or satisfac- 
tion of the decree, and consequently the 
application was not treated as one under 
s. 47 of the Civil Procedure Oode. These 
cases are, therefore, distinguishable and 
cannot afford any guidance in the present 
case. 

The application is dismissed with costs. 
Pleader’s fee Rs. 10. 

8. Application dismissed. 
(1) A I R 1933 All, 429; L44 Ind, Oas. 468; (1933) A L 


J 738; Ind, Rul. (1933) All, 436. 
(2)'A I R 1934 Pat, 909; 148 Ind. Oas. 519; 6 R 


48. 

3) AIR 1935 Oal, 645; 158 Ind. Oas. 585; 8 R O 
03. 

(4) A IR 1936 Lah, 725; 161 Ind. Oas. 21; 8 R Lab, 


(5) AIR 1929 Pat. 559; 119 Ind. Oas 881; Ind. Rul. 


(1929) Pat. 609. 
(6) A I R 1929 Lah. 121; 113 Ind. Oas. 778; 10 Lah. 


A 
Ld 474. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 292 of 1937 
August 24, 1938 
Bennet, AG. O. J. 
KALIKA PANDE—Derenpsant—APPELLANT 
versus 
RAM AUTAR PAN DE-AND ANOTHER-—- 
PLAINTIFvs— RESPONDENTS 
Civil Procedure Oode (Act V of 1908), O. XLI, 
rr, 23, 25, 27—Trial Court deciding question on evi- 
dence placed before it by plaintiff — Appellate Court 
considering evidence inaufficient—If can remand case 
—Duty of Appellate Court in such case. ; 
Appellate Court cannot remand a case to allow the 
plaintiff to produce additional evidence he desires on 


‘the ground that the evidence of the plaintiff was not 


sufficient to establish his case, when the plaintiff 
had placed evidence before the trial Oourt and the 
trial Court had decidéd the question on that evidence, 
Tt is the duty of the Appellate Court to come to its 
conclusions on the evidence on the record and decide 
the appealeither for the appellint or for the respon- 
denta in accordance with its conclusion, Parsotim 
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Thakur v. Lal Mohar Thakur (1), Jatindra Mohan v. 
Bijoy Chand (3), Promotha Nath v. Nagendra Nath 
(4) and Lakhan Singh v. Baburam (5), relied on. 


F. O. A. from an order of the Additional 
ae Judge, Gorakhpur, dated February 3, 

Mr. H. P, Sen, for the Appellant. 

Mr. S. B. L. Gaur, for the Respondents. 


dJudgment.-—-This is a first appeal by a 
defendant against an order of remand of 
the lower Appellate Court. There was cer- 
tain property which belonged admittedly 
to Tribhavan Pande who died about 20 
years ago leaving a widow who died more 
than a year before the suit. The plaintifis 
brought a claim for possession against the 
defendant who was in possession claiming 
that the defendant was a mere trespasser. 
The plaintiffs set up a pedigree claim- 
ing to be the nearest reversioners from 
Tribhavan Pande and the defendant also 
set up a pedigree claiming that he was 
the nearest reversioner from Tribhavan 
Pande. These two pedigrees were entirely 
different. The trial Court held that the 
plaintiffs had proved their pedigree and 
granted tbe plaintiffs adecree for posses 
sion. The defendant: appealed and the lower 
Appellate Court found that the pedigree of 
the plaintiffs was merely supported by the 
evidence of plaintiff No. 1 who was an inter- 
ested party and that the evidence of 
plaintiff No. 2 was of no value ag-bhe had no 
personal knowledge, The Court then pro- 
ceeded to state that the record was left 
quite devoid of any evidence whatsoever 
on the point: 

“It is true that the burden of proving their case 
rested on the plaintiffs bat in consideration of the 
peculiar view adopted by the lower Court, I do not 
think it proper to decide the case on the existing 
evidence. In fact I am of opinion that there is 
not sufficient material on the record to do justice 
to the case and to decide it one way or the other 


with 'fairness. The case must, therefore, go to the 
. lower Oourt for fresh trial.” 


. The case therefore was remanded with 
the direction “parties will be allowed to 
adduce any oral and documentary evidence 
that they like to produce.” Now the defen- 
dant claims in this appeal that the Court 
below on its finding should have dismissed 
the suit of the plaintiffs and allowed the 
appeal and that the Court below was not 
entitled to make the order of remand 
allowing a fresh trial with permission to 
the parties to produce whatever further 
evidence they liked. Learned Counsel for 
repondents is not able to point to any rule 
of law under which such an order of 
remand could have been made. He refers 
to O, XLI, r. “27, which deals with the queg» 
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tion of addıtional evidence when there is; 
an appeal, andr. 28 lays down that that. 
additional evidence may either be taken by 
the Appellate Court or the Court subordinate: 
to it, Now the rule as it stands amended 
by this High Court is as follows: 

“97, (1) The parties to an appeal shall not be 
entitled to produce additional evidence, whether 
oral or documentary, in the Appellate Court, But 
if x 


(a) the Court from whose decree the appeal | is 
preferred has refused to admit evidence which 
ought to have been admitted, or = 

(b) the evidence sought to be adduced by a party 
to the appeal, which after exercise of due dili- 
gence, was not within his knowledge or could not 
be produced by him at the time when the decree 
or order under appeal was pagsed ur made, or 

(c) the Appellate Court requires any document 
to be produced or any witness to be examined to 
enable it to pronounce judgment, or for any other 
substantial cause, the Appellate Court may allow 
such evidence or document to be produced, or 
witness to be examined,” 

The case does not appear to come under 
any portion of r. 27. It is not under (a) 
because the trial Court did not refuse to 
admitevidence. It is not under (b) because 
there is no suggestion that the evidence 
was not within the knowledge of the plain- 
tiffs or could not be produced by them at 
the time of the trial. It is not within (e) 
because it is not a case where the Appellate 
Court has required any witness to be exa- 
mined or any document to be produced to 
enable it to pronounce judgment. Learned 
Counsel referred to the words “for any 
other substantial cause.” This Rule was 
formerly sub-r. (b) and has been the subject 
of interpretation by their Lordships of the 
Privy Council in Parsotim Thakur v. Lal 
Mohar Thokur (1). Their Lordships there 
laid down that the Rule was not intended 
to allow a litigant whohas been unsuccess- 
ful in the lower Court to patch up the 
weak parts of his case and fill up omissions 
in the Court of Appeal. At p. 514* their 
Lordships stated: 

“Under (1) (b) it is only where the Appellate 
Court ‘requires’ it (è. e, finds it needful) that addi- 
tional evidence can be admitted. It may be re- 
quired to enable the Oourt to pronounce judgment, 
or for any other substantial cause but in either 
case it must be the Court that requires it, This 
is the plain grammatical reading of the sub-clause, 
The legitimate occasion for the exercise of this 
discretion is not whenever before the appeal is 
heard a party applies to adduce fresh evidence, but 
‘when on examining the evidence as it stands, 
some inherent lacuna or defect becomes apperent.” 


(1) (1931) A LJ 513; 132 Ind. Oas?721; A I R 1931 
PO 143; 10 Pat 654; 581 A254; 33 Bom. LR 1015; 
35 OW N 786: Ind. Rul. (1931) PO 209; 34 L W 76; 
540L71;12 PLT 633; (1931) M WN 929; 6 M LJ 
498 (P 0). ; 

* Page of (1931) A L J.—[Hd.] 





1938 


This is laid down in the most positive terms by 
Lord Robertson in Kessowji Isur v. G. I. P. Ry. 
(2) p. 122%.” 

Further it is stated: 

“Wherever the Oourt adopts this procedure, it is 


bound by r. 27 (2) to record its reasons for so. 


doing, and under r. 29 must specify the points to 
which the evidence is to be confined and record on 
its proceedings the points so specified.” 


These quotations show that r. 27 (1) (b) 
is a limited power for an Appellate Court 
to use where certain definite evidence is 
required and it does not entitle the Court 
to allow a plaintiff to add to his case evi- 
dence which he should have added in the 
first instance. Reference for the appellent 
was also made to Jatindra Mohan v. Bijoy 
Chand (3), There it was laid down in 
substance that where the plaintiff did not 
produce evidence that was necessary to 
establish his right in the trial Court, he 
cannot ask for remand in order to prove 
that fact by new evidence when he has 
reached the stage of appeal. In Promotha 
Nath v. Nagendra Nath (4) it was laid 
down that where the evidence was fully 
placed before the trial Court and the trial 
Court had determined the questions before 
it, if the Appellate Court was dissatisiied 
with the view of the trial Court, the Appel- 
late Court should come to a finding instead 
of remanding for a new trial. A somewhat 
similar proposition was laid down in 
_Lakhan Singh v. Baburam (5) by a Bench 
of this Court. On a consideration of these 
rulings, it appears that the order of the 
Court below was not an order according 
tolaw. There are two cases of remand 
provided for in O. XLI. One is r. 23 
where certain issues rémain to be tried, and 
another is r. 25 where the Appellate Oourt 
frames additional issues and calls for a 
finding on those issues. There is also r. 27 
where the Appellate Oourt requires addi- 
tional evidence which may be taken either 
by the Appellate Court or the Court below. 
There is also the case of a remand for 
disposal according to law under the in- 
herent jurisdiction of the Court usually in 
cases where the procedure of the trial 
Court has not been in accordance with law. 
No case has been shown to me where a 
remand of this nature has been granted to 
allow plaintiff to produce any additional 


(2) 34 I A 115; 81 B 381; 9 Bom. L R671;2M LT 
435; 17 CW N 721; 17M L J347; 60 LJ 5 4ALT 
461 (P 0). 


(3) AL R 1934 Oal, 396; 71 Ind. Oas. 284. 


(4) A I R 1930 Oal, 235; 125 Ind. Cae. 603; 33 O WN 
1211; Ind. Rul. (1930) Oal. 555. 


(5) 23 ALJ 880; 88 Ind, Oas. 1021; A IR 1926 
All. 65, 


* Pago of 341 Af Hd.) ~ 
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evidence he desires as in the present case, 
on the ground that the evidence of the 
plaintiff was not sufficient to prove his case. 
An example of this kind of remand is, 
however, furnished by the order which I am 
going to make. I consider that the Court 
below did not dispose of this appeal 
according to law, and it was the duty of the 
Court to come to its conclusions on the 
evidence on the record and decide the 
appeal cither for the appellant or for 
the respondents in accordance with its 
conclusions. Accordingly I set aside the 
order of remand of the lower Appellate 
Court which allows the parties to produce 
additional evidence and I remand this case 
for disposal according to law as indicated. 
The costs hitherto incurred will abide the 
result, 
De Case remanded. 


BOMBAY HIGH COURT 
First Civil Appeal No. 135 of 1935 
March 1, 1938 
BROOMFIELD AND MAOKLIN, JJ. 
HIRALAL LAXMANDAS MARWADI— 
DerENDANT—~APPELLANT 


versus 
MEGHRAJ BHICKGHAND MARWADI— 
—PLAINTIFFr— RESPONDENT n 

Hindu Law—Maintenance— Mitakshara~——Ilegiti- 
mate son of member of regenerate class, whether 
entitled to inherit or only to maintenance in joint 
family estate in hands of collaterals of his father— 
Amount of maintenance. , 

If a claim for maintenance can be sustained in 
some principle recognized by Hindu Law, an 
absence of express authority in the texts is no ground 
for its rejection, Vellaiyappa Chetty v. Natarajan 
(1), relied on. 

An illegitimate son of a member of the regenerate 
classes, the father having died in union and with- | 
out leaving separate property, is entitled to main- 
tenance out of the joint family estate, in hands of 
father's collaterals, an illegatimate son in case `of 
regenerate class being excluded from inheritance. 
The fact that his mother was not proved to be a con- 
tinuous concubine of his father is immaterial. -[p. 
312, col. 1.] 

(Oase-law referred to.] | 4 i 

The words “simple maintenance" to which an 
illegitimate son is entitled are capable of the ordi- 
nary meaning, “ only maintenance,” and the Courts 
would not be justified in restricting them to “the 
bare necessities of life.” 


F. O. A. from the decision of the Firat 
Class Sub-Judge, Jalgaon, in Special 
Regular Civil Suit No. 673 of 1933. N 

Messrs. Ge N. Thakor and Y. V. Dixit, 


for the Appellant. 
Mr P B. Gajendragadkar, for the Res- 


pondent. : ts 
Macklin, J.—The questions for conside- 
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ration in this appeal are: (1) whether the 
learned Judge of the trial Court was right 
in awarding maintenance out of the joint 
family estate to an illegitimate son of a 
member of the regenerate classes, the father 
having died in union and without leaving 
separate property and the plaintiff's mother 
not being a dasi within the meaning of 
the texts, and (2) whether he was right in 
fixing the rate of maintenance at an amount 
higher than whatis required for the bare 
necessities of life. By a series of Magistrate's 
orders, the plaintiff had for a period of 
years received maintenance ata rate vary- 
ing from Rs, 5to Rs. 10 per month; but 
not long after the death of his father he 
brought the present suit against bis father’s 
brother for maintenance at the rate of 
Rs, 200 per month out of the joint family 
property, and he has succeeded to the extent 
of Rg. 40 per month. The defendant comes 
in appeal and the plaintiff cross-objects to 
the reduction of his claim. There is no 
text directly bearing upon the points 
involved in this appeal. But in Mitakshara, 
Chap. 1, s. 12, the author cites the law as to 
the illegitimate sous of Shudras by a female 
slave, which is that they are entitled toa 
share at their father’s choice or to the 
moiety of a share after their father’s death 
or tothe whole estate in default of certain 
other heirs, and in verse 3 he says: 

“From the mention of a Shudra in this place it 
follows that the son begotten by a man of-a regene- 
rate tribe on a female slave does not obtain.a share 
even by the father's choice, nor the whole estate 
after his demise. But if he be docile, he receives a 
simple maintenance,” 

It is. accepted that this statement of the 
law as to Shudras refers to the father’s sepa- 
rate property ;see Vellaiyappa Chetty v. Nata- 
jan (1) and clearly verse 3 stands on the 
same footing in that respect. Kut never- 
theless the Privy Council in the case cited 
allowed maintenance to the illegitimate son 
of a Shudra out of the family estate, though 
the text refers only to the father's property 
and is silent as to the maintenance: of 
Shudras. Again in Muttuswamy v. Vencata- 
swara (2), the Privy Council allowed mainte- 
nance to a son who was the result of a casual 
intercourse, and in Subramania Mudaly 
v. Velu (3), the Madras High Court allowed 


848; 35 O WN 1978; 61 ML J 592; 34 LW 589; 
33 ‘Bom. L R 1526; Ind, Rul. (1932) e? O 12; (1931) 
AL J 1123; 550L J 451 (PO). 

(2) 12 M TA 203;2 BLR 15; M W Rê 2 
Bans re aes oo 0). 

@(3) 34 ; 6 Ind, Oas., 919;7M L T 161; (1910 
MW N 138 20MLJ 850 me) 
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it in the case of an‘adulterous intercourse. 
It is contended in the present appeal that 
the plaintiff is not the result of intercourse 
with a continuous concubine within the 
meaning of the text as now interpreted. But 
in view of the two decisions last cited, the 
point seems tome to be immaterial, and I 
see no reason for going into the evidence. 
For the purposes of this appeal, I take it 
that the plaintiff's illegitimacy is covered 
by the text, so that he would receive main- 
tenance for life from his late father's sepa-~ 
rate estate if there had been one. 

But the question is whether he can receive 
it from family property in the hands of his 
father’s collaterals. As in Vellaigappa. 
Chetty v. Natarajan (l). this case stands 
outside the text. But “this is not sufficient 
to cause the rejection of the plaintifi’s claim 
if it can be sustained on some principle; 
recognized by the Hindu Law.” In Anane 
thaya v. Vishnu 4), a complete parallel to 
the present case, the Madras High Court 
over 40 years ago found such a principle in 
the fact that persons excluded from inherit- 
ance can claim maintenance by reason of - 
that exclusion. That this is a recognized 
principle of Hindu Law is beyond question. 
But it has been argued on behalf of the 
defendant in this appeal that in assuming 
an illegitimate son to be a member of a class 
which is excluded from inheritance, the 
learned Judges who decided Ananthaya v. 
Vishnu (4), are begging the real question 
atissue. I have, however, some doubt as 
to whether this is really an assumption on 
the part ofthe learned Judges. On the con- 
trary it seems to me to be a reasoned con- 
clusion. Their Lordships say (p. 161)*: 

“An illigitimate son is one of that class of persons 
who, by reason of their exclusion from inheritance, 
are allowed maintenance by the Hindu Law, and 
this is clear from the fact that among Shudras he 
shares his father’s property together with the legiti- 
mate son.” 

Taking that sentence by itself, I must 
confess to finding some difficulty in follow- 
ing the argument. But later on they say 
that the illegitimate son gets maintenance : 

“in recognition of his status as amember of his 
father's family and by reason of his exclusion from 
inheritance among the regenerate classes,” 

Now, if the legitimate son of a member 
of the regenerate classes is recognized as a 
son and regarded as having the status of a 
member of his father's family, then there 
is, I think, no difficulty in holding that the 
fact of his being mentioned in-the same 
section of the Mitakshara as the illegiti- 
(4) 17 M 160. ° 
*Page of 17 M.—[Ed.] 
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mate son of a Shudra and the fact that the 
Shudra is given actual inheritance does 
mean that he is ‘excluded from inheritance’ 
in thecase of the regenerate classes ; in 
other words, that he does come within the 
class of persnns who are excluded from the 
inheritance and are on that account entitled 
to receive mainlenance under the Hindu 
Law. Moreover, one of the main grounds of 
the decision in Vellaiyappa Chetty v. Nata- 
rajan (1), was the status of the illegitimate 
son ofa Shudra as a member of his father’s 
family, and one of the principal reasons 
for holding (as against some of the earlier 
authorities) that he was recognized as a 
member of his father’s family vas that he 
was mentioned in Chap. 1 of the Mitakshara 
(dealing with sons who are entitled to un- 
obstructed inheritance) and immediately 
before Chap. 2 of the Mitakshara, which deals 
with persons entitled to an obstructed in- 
heritance. Itis difficult not to apply the 
same reasoning to the status of an illegiti- 
mate son in the regenerate classes. 

In giving his reasons for saying that the 
regenerate illegitimate son unlike the 
Shudra does not obtain an actual share even 
by the father’s choice, or the whole estate 
after the father’s death, the author does 
not say that this is because the regenerate 
stands upon a different footing from the 
Shudra. What he does say is that the rege- 
nerate son is not mentioned along with ihe 
Shudra asa person entitled to the actual 
estate and, therefore, it must follow that he 
does not get the actual estate, and in fact 
all that he gets is maintenance. I can see 
nothing in this that suggests any withhold- 
ing from the regenerate illegitimate son of 
any recognition of his status asa son and 
member of the family; on the contrary it 
seems: to me that he is treated in that res- 
pect as being upon the same footing as 
the Shudra. I think, therefore, that there 
is a principle of Hindu Law at the basis 
of the decision in~Ananthaya v. Vishnu (4) 
and that the decision is not incorrect. 

But apart from the actual reasons which 
led the learned Judges of the Madras High 
Court to that particular decision, it is note- 
worthy that this case was decided over 

, forty years ago and since then, to the best 
of my knowledge, has never been criticized 
adversely either directly or by implication 
in any other decided case or in the autho- 
ritative text books. It hag, on the contrary, 
been followed in a later case of the same 
High Court, in Subramania Mudaly v. Velu 
(3) and ft was cited by the Privy Council in 
Vellaiyappa Chetty v. Natarajan (1), with- 
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out any sign of disapproval. lndeed in this 
last case their Lordships expressly said : 
(p. 410)* , 

“that maintenance in the case of the twice-born 
classes is in lieu of inheritance is apparent from the 
terms of verse 3,” 
and I find it difficult to draw any distinc- 
tion between maintenance which is given 
in lieu of inheritance and maintenance 
which is given because of exclusion from 
inheritance. I think, therefore, that the 
decision in Ananthaya v. Vishnu (4), ought 
to be accepted as correct and should be fol- 
lowed in this case. 

The next question is the amount which 
should be awarded. Verse 3 of the section 
of the Mitakshara which I have cited 
says thatthe illegitimate son is entitled 
to "a simple maintenance.” That is the 
translation given by Stokes (Hindu Law 
books). Ithas also been translated by 
Gharpure as “a bare maintenance.” The 
Sanskrit words are jivana matra, and it 
is contended that the real meaning of this 
is “maintenance confined to the barest 
necessities.” But this point was not con- 
sidered by the Court below, clearly 
because it was never argued and had 
not been taken inthe written statement 
and in all the cases to which reference 
has been made in the course of the argu- 
ments in this appeal, it does not appear 
that this restricted interpretation of the 
words has ever been accepted or indeed 
ever suggested, I think that the words 
ought to be interpreted as ‘only main- 
tenance.” After all, the author has just 
been discussing the position of the 
illegitimate son of a Shudra, and he 
says that the illegitimate son of a Shudra 
gets the actual inheritance. He then 
turns tothe case of the regenerate classes 
and says that among the regenerate classes, 
the illegitimate son gets maintenance. 
Primarily he was merely contrasting the 
position of the illegitimate song in the 
two classes as regards what they took, 
whether it was by way of maintenance or 
by way of inheritance and any ruleas to 
the amount of maintenance would, I 
think, have been unnecessary in that 
text. But, apart from that the words are 
capable of the ordinary meaning “only 
maintenance,” and I do not think we 
should be justified in restricting them to 
“the bare necessities of life.” For these 
reasons the &ppeal will have to be dis- 
missed with casts. 

Plaintiff has cross-objected to the amount 

e 
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of maintenance actually awarded, which 
isonly Rs. 40, He contends that in con- 
sidering the position of the family and the 
capacity of the property in the hands of 
the: defendant to pay maintenance to the 
plaintiff, the learned Judge has overlooked 
certain material pieces of evidence which 
suggest thatthe income from the property 
and the resources of the defendant are 
larger than the learned Judge has taken 
them to be. Itis also suggested that the 
learned Judge is wrong in thinking that 
he defendant would still have to pay 
Rs. 20 per month to the plaintiff's mother. 
But the plaintiff after all is a man presum- 
ably capable of working, and we are 
satisfied that Rs. 40 is enough for his 
Maintenance; and although the resources 
of the family may be greater than the 
learned Judge thinks, it is mot necessary 
to draw upon them further. The real 
question is whether he has been awarded 
enough for his legitimate needs, and we 
think that he has been awarded enough. 
The cross-objections also are, therefore, 
dismissed with costs. The plaintiff-res- 
pondent must pay the court-fees on the 
cross-objections which he would have 
had to pay if he had not been allowed to 
make them as a pauper. 

Broomfield, J.—The question in this 
appeal is whether the plaintiff, who is the 
illegitimate son of one Bhikchand, deceas- 
ed, a Jain, and therefore, belonging to the 
twice born or regenerate classes, is 
entitled to get maintenance from the 
joint family estate which has now passed 
to Bhikchand's brother by survivorship. 
Bhikchand left no separate property. 

The trial Judge has held that he is so 
entitled, and that view isin accordance 
with Ananthaya v. Vishnu (4) which has 
been relied on in later Madras cases, 
Subramania Mudaly v. Velu (3) and 
Vellaiyappa Chetty v. Natarajan (5). 
There is no Bombaycase and no Privy 
Council case which deals directly with 
the point in issue. In Chuturya Run 
Murdan Syn v.Sahub Purhulad (6) and 
Rajah Parichet v. Zalim Singh (7) the 
right of an illegitimate son of one of 
the three regenerate classes to mainten- 
ance out of the estate of his father has 


‘been affirmed in general terms, but those 


were not cases in which the estate had 
(5) 50 M 340; 100 Ind, Qas. 655; A'I R 1927 Mad. 
> ` . 


(6) 7 M (PO). 
e D 4I A 159; 3 O 214; 2 Buther, 436; 3 Bar. 728 
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passed by survivorship, though in the 
latter case an alienation of an ancestral 
property by the putative father for the 
maintenance of his illegitimate son was 
held valid as being based upon a legal 
obligation. In Roshan Singh v. Balwant 
Singh (8) the Privy Council had to con- 
sider a claim to maintenance by the son 
of one Bhoj who was the illegitimate 
son of one Indrajit, Indrajit and Narain 
were members of a joint family and their 
Lordships coneeded the point that the 
plaintiff's father Bhoj could have claimed 
Maintenance as against Narain. But this 
may have been perhaps for the sake of argu- 
ment and certainly the only point decided 
ia the case was that the illegitimate son’s 
right to maintenance isa purely personal 
right in the sense that it cannot be trans» 
mitted to hia own son. 

The texts bearing on the point are con- 
tained in Chap. 1,8. 12 of the Mitakshara 
(Stokes; Hindu Law books, p. 425). My 
learned brother has referred tothem. The 
case of the illegitimate son in the regene- 
rate classes is mentioned incidentally and 
by contrast to the illegitimate son of a 
Shudra. The former can never get ashare 
of the estate as the latter does, but is 
entitled to maintenance only. It is now 
settled law that these texts apply proprio 
vigore Only in the case of separate pro- 
porty: see Véllaiyappa Chetty v. Natarajan 
(1) at p. 4074, The texts also refer in terms 
only to the dasi putra or son of a female 
slave. But this restriction is now obso- 
lete, at any rate where the claimis to 


maintenance only, In Muthuswamy v. Ven- . 


kataswara (2) the Judicial Committee said 
(p. 220)f: 

“Tt appears, however, to their Lordships, that if 
it be established that the respondent was the 
natural son of this Hindu father, and recognized 
by him as such, it is not essential to his title to 
maintenance that he should be shown to have 
been born in the house of his father, or of a con- 
cubine possessing a peculiar status therein.” 

Reference may also be mada to Roshan 
Singh v. Balwant Singh (8) and Vel- 
laiyappa Chetty v. Natarajan (5), The fact 
that plaintiff in the present case has not 
proved that his mother was the continuous 
concubine of Bhikchand is, therefore, im- 
material. Learned Counsel for the appel- 
lant, to whom weare indebted fora very 
full and able discussion of the law on 
the subject, admits that Ananthaya V. 
Vishnu (4) is against him, but contends 


(8) 271 A 51; 22 A191; 7 Bar, 642 (P O). 
*Pages of 58 I. al 
{Page of 12 M, I. A.—[#d.| 
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that it cannot be considered good law in 
view of the Privy Council judgment in 
Vellaiyappa Chetty v. Natarajan (1) 
- Ananthaya v. Vishnu (4) is certainly not 
directly overruled, for Sir Dinshah Mulla 
who delivered the judgment in Vellatyappa 
Chetty v. Natarajan (1) refers to it and 
discusses it at some length and express 
` no disapprcval of it. But itis suggested 
that the grounds on which their Lordships 
‘held in that case that the illegitimate son 
ofa Shudra can claim maintenance out 
of the joint family estate, when there is 
no separate estate in which he can get a 
share, are inconsistent with such a right to 
maintenance in the case of an illegitimate 
“gon in the twice-born classes. The conclu- 


sions of their Lordships are summed up at . 


p. 414® of the report: 

“On aconsideration of the texts and the cases 
on the subjects, their Lordships are of opinion 
that the illegitimate son ofa Shudra by a continuous 
concubine has the status of a son, and that he is 
a member of the family; that the share of inheritance 
given to him isnot merely in lieu of maintenance, 
but in recognition of his status as a son; that 
where the father has left no separate property and 
no legitimate son but was joint with his collaterals, 
as in the present case, the illegitimate son is not 
entitled to demand a partition of the joint family 
property in their hands, but he isentitled as a 
member of the family to maintenance out of that 
property; that his position inthis respect is ana- 
logous to that of widows and disqualified heirs 
to whom the law allows maintenance because of 
their exclusion from inheritance and from a share 
on partition.” 


Mr. Thakor says that it cannot be predi- 
cated of the illegitimate son in the twice- 
born classes that he has the status of a son 
or that he is a member of the family and, 
therefore, he has no right other than that 
expressly given to him bythe text, viz., 
a right to maintenance out of the separate 
estate of his putative father, and that 
there is no principle of Hindu Law 
according to which he can claim mainten- 
ance out of the joint family property if no 
separate estate exists. (As held in Vel- 
laiyappa Chetty v. Natarajan (1) the 
absence of express authority in the texts 
is no ground forthe rejection ofa claim 
to maintenance if it can be sustained on 
some principle recognized by Hindu Law). 

Now, prima facie, the fact that the 
illegitimate son of a Shudra is given a share 
in the estateof his father, whereas an 
illegitimate son in the regenerate classes 
is entitled to maintenance only, does sug- 
gest a difference in status and there is 
authority for the view that the difference in 
treatment is due historically to the fact that 
at one time the illegitimate son of a Shudra 
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by a dasi was one of the classes of sons 
recognized by Hindu Law and allowed to 
a Shudra in addition to the twelve classes 
of sons enumerated in the texts as common 
to all the four castes: see Subramania Ayyar 
v. Rathnavelu Chetty (9). Nevertheless, 
in some earlier cases in Madras Ranoji v 
Kandoji (10) and Parvathi v. Thirumalat 
(11) the Court took the view that the share 
of the Shudra illegitimate son was given 
to him in lieu of maintenance as though he 
were treated as : 

“a person having no legal connection with the 
family of his illegitimate father but only as an 
outsider, a quasi nullius filius whom was given 
something because of the moral right which he 
hed, ta ps supported by the author of his being.” 

. 66). 

I quote from Subramania Ayyar v, 
Rathnavelu Chetty (9). It was this view 
which Sir Dinshah Mulla discussed and dis- 
approved in Vellaiyappa Chetty v. Natara- 
jan (1) and he held that the Shudra 
illegitimate son gets his sharein the in- 
heritance not merely in lieu of mainten- 
ance but in recognition of his status as a 
son. Nowifthe interpretation which the 
Courts placed upon the texts had been that 
the Shudra illegitimate son was no better 
than the illegatimate son in the regenerate 
classes that both alike were allowed main- 
tenance only, though in one case it took the 
form of a share in the inheritance, the view 
now approved by the Privy Council that the 
Shudra illegitimate son has the status of a 
son might certainly be said to cast consi- 
derable doubt on the claim of any other 
illegitimate sons to that status. For there 
can be no doubt that the finding in favour 
of the Shudra illegitimate son is based 
partly at any rate on the fact that he is 
given a share in the inheritance which 
other illegitimate sons are not. But whereas 
in these early cases it was held that the 
illegitimate son of a Shudra got his share 
only by way of maintenance, it was held 
in Ananthaya v. Vishnu (4), that the illegi- 
timate son in the regenerate classes was 
allowed maintenance in lieu of inheritance : 
(p. 1610) a. f 

“The Smriti of Yajnyavalkya awards maintenance 
to an illegitimate son not as a provision against 
starvation and vagrancy, but in recognition of hig 
status asa member of his father’s family and by 
reason of his exclusion from inheritance among the 
regenerate classes.” 

The distinction is referred to by Sir 


(9) 41 M 44; 42 Ind. Cas, 556; A I R1918 Mad. 
1346; 33 M L J 224; 22M L T 94; 6 L W 149, 
(10) 8 M 557.9 
(11) 10 M 334. 
*Pago of 41 M. (Ëd. s 
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Dinshah Mulla in Vellaiyappa Chetty v. 
Natarajan (1), at p.408* and as the jad- 
ment shows, he holds that there is no 
such distinction. The illegitimate son of a 
Shudra gets his share because he is a 
member of the family. and if he cannot 
get a share because there is no separate 
estate, he gets maintenance in lieu of 
inheritance. But there is nothing in the 
judgment as far as I can see which neces- 
sarily points to the conclusion that the 
illegitimate son of a Shudra isthe only one 
who can be regarded as a member of the 
family: The view that maintenance in the 
twice-born classes isin lieu of inheritance 
is in fact accepted, Sir Dinshah Mulla says 
at p. 410* that it is apparent from the terms 
of the text. It is not easy to see what this 
means unlessit is that in the twice- born 
classes also the illegitimate son has the 
status of a member of the family although 
heis disqualified from inheritance, The 
principle on which the Court relied in 
Ananthaya y. Vishnu (4), was this: (p. 161+) 

“As the maintenance awarded is the result of 
exclusion from inheritance,and as the Hindu theory 
is that family property constitutes assets from 
which charges in the nature of maintenance, 
etc, are tobe met, the maintenance decreed to an 
illegitimate son may be secured on the family 
proparty s... 

The principle itself is not challenged 
and indeed it is affirmed in Vellaiyappa 
Chetty v. Natarajan (1). The argument for 
the appellant is that the principle does 
not apply. because an illegitimate son in 
the regenerate classes cannot be said to 


- , be excluded from inheritance having never 


been in the category of possible heirs. It is 
true thatas compared with the case of a son 
of a Shudra the principle has to be applied 
at an earlier stage. The latter, accord- 
ing to the text, gets a share of the inheritance 
if there is any separate estate. If there is 
none he may besaid to be excluded from ine 
heritance and therefore is entitled to main- 
tenance out of the joint family estate. The 
illegitimate son in the twice-born classes 
is given maintenance originally by the 
text itself. But as that text has been 
interpreted to mean that he gets mainten- 
ance in lieu of inheritance, and that seems 
to connote exclusion from inheritance of a 
member of the family who would have 
inherited but for the disqualification aris 
ing from the circumstances of his birth, 
I can see no convincing reason,-why the 
principle should not be applied in this 
case also. I think we wart stronger 
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grounds than have been shown to exisi at 
present before we differ from the law as it 
has been laid’ down by the High Court of 
Madras for more than 40 years. I therefore’ 
agree that the appeal fails on this point. 

As regards the question of the quantum 
of maintenance, I agree with my learned 
brother that it is not clear that the expres- 
sion Jivan Matra in the original text has 
any reference to the amount of maintenance, 
It is quite probable, [ think, that it means 
no more than that the illegitimate sons 
get maintenance merely as distinguished 
from a share. That isthe view which the 
Courts appear to have always taken. At 
any rate no authority has been cited for 
the view that the illegitimate sons are 
only entitled to enough to keep body and 
soul together. The point was nol taken in 
the written statement nor was it argued in 
the lower Court. I agree that the cross- 
objections should be disallowed 

D. Appeal dismissed; 

Oross-objections disallowed. 





LAHORE HIGH COURT 
First Civil Appeal No. 410 of 1936 
November 30, 1937 
ADDISON AND ABDUL Rassip, JJ. 
MILKHI RAM—Puatntiere— 
APPELLANT 


VETSUS 
Musammat RAJJI AND OTHERS— DREENDANTS 
— RESPONDENTS 
Custom (Punjab)—Nauhkria Aggarwals of Dharam 
Kot—Whether follow custom or Hindu Law—Oustom, 


_ that after death of husband leaving widow without 


sons and sons by another wife, widow gets life in- 
terest in half of husband's property, alleged—Burden 
of ok . 

he Nauhria, Aggarwals of Dharam Kot do not 
follow custom but Hindu Law. They are not agri- 
culturists buta trading and money-lending class. 
The party alleging that they are governed by a 
special custom, namely, that after the death of a 
husband leaving a widow without sons, and sons 
by another wife, the widow getsa life interest in 
half the property of her husband, must prove it. 

(Such custom held could not be established by 
citing one instance only). 

F. O. A. from the decree of the Senior 
Sub-Judge, Ferozapore, dated May 4, 
1936. 

Messrs. Mehr Chand Mahajan and Vishnu 
Datta, for the Appellent. 

Messrs. Achhru Ram and D. N. Aggarwal, 
for the Respondents. 


Addison, J.—Milkhi Ram, , plaintiff, 
obtained certain money decrees ageinst 
the firm Phuman Mal-Raghunath Das, the 
proprietor of which is Raghunath Das. In 
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execution of those decrees he attached cer- 
tain agricultural land. Musammat Rajji, a 
widow of his father Phuman Mal, who is the 
step-mother of Raghunath Das, put in an 
objection in the Executing Oourt to the 
effect that she was entitled toa life inter- 
est in a half share cf the attached land as 
one of the heirs of her husband. Her 
objection was successful and the plaintiff 
has instituted this suit under O. XXI, r. 63, 
Civil Procedure Code, for a declaration to 
the effect that the half share of the land 
which was released by the Executing Court 
from attachment belonged to Raghunath 
Das and was liable to attachment. In the 
meantime Raghunath Das has become 
insolvent and the Official Receiver has also 
been impleaded. The suit was contested 
only by Musammat Rajji who pleaded inter 
alia that she succeeded under a special 
custom to a half share of her husband’s 
property for her life. The trial Judge has 
accepted this contention and dismissed the 
suit. Milkhi Ram has appealed. Raghunath 
Das and his mother are Nauhria Aggarwals, 
a trading and money-lending class who are 
not agriculturists. It was not pleaded that 
they were governed by the Customary Law 
of the Ferozepore District andin fact as a 
witness Raghunath Das admitted that they 
followed Hindu Law subject to a special 
custom that when a person dies, leaving a 
widow without sons and sons by another 
wife, such widow was entitled to a life 
interest in half of her husband’s property 
for her life. 

It has been established that with respect 
to other properties left by Phuman Mal, 
Raghunath Das has been dealing with them 
as his own without any objection on the 
part of Musammat Rajji. It has- also been 
established that Musammat Rajji is living 
with Raghunath Das who looks after the 
entire land and letsit out to tenants. It 
is true, however, that in 1921 as regards 
this agricultural land, a mutation was 
entered by the patwari to, the effect that 
tke son and widow were entitled to succeed 
to the land in equal shares and this 
mutation was sanctioned. It is impossible 
to say whether any real effect was ever 
given to this mutation as Musammat Rajji 
lives with Raghunath Das who manages 
_ the entire land. This mutation is in dispute 
and cannot be taken as an instance 
establishing the special custom at variance 
_ with Hindu Law set up in this case. There 
is, however, an instance amongst these 
Naubria Aggarwals of Dharam Kot where 
in 1917 Musammat Saddi, widow of Labhu 
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Ram, a Nauhrid Aggarwal, got a share in 
the agricultural land equal tothat of the 
sons of his second wife. This is the only 
piece of evidence on the record. The trial 
Judge has remarked that very few 
instances will prove such a custom as it 
is unreasonable to expect a large number 
cf instances where a special custom is set 
up in the case of a small group of families. 
There appear to be 32 families of these 
Aggarwals in Dharam Kot so that there are 
a fairnumber of them in the village. The 
initial burden of proof may have been on 
the plaintiff as the objection in the execu- 
tion case was decided against him but that 
onus imn.ediately shifted when it was 
made clear that parties followed Hindu 
Law. Asthey follow Hindu Law it is for 
Musammat Rajji to establish a special 
custom at variance with Hindu Law. In 
our judgment the one instance relied upon 
cannot be held to be sufficient to establish 
that custom in the circumstances already 
described. 

Among persons who follow Oustomary 
Law in the Ferozepore District, it is clear 
from the compilation of Oustomary Law 
of that District, published in 1914, that 
according to question No. 35, there are a 
few sub-tribes of agricultural Jats and 
Khosas who, in the Fazilka Tahsil, follow 
that particular custom but on the whole 
the majority of the tribes do not follow 
this custom. It may be that in this 
particular village and its surroundings some 
agricultural tribes do follow this custom 
and that may explain why the mutation 
was entered. In any case as the Nauhria 


. Aggarwals of Dharam Kot do not follow 


custom but Hindu Law, it was for Musammat 
Rajji to establish the special custom she 
relied on and this she has failed to do,” 
We, therefore, accept the appeal and decree 
the plaintiffs suit with costs of the trial 
Oourt to be paid by Musammat Rajji. Parties 
will bear their own costs here. It will, 
however, be the duty of the Insolvency 
Court to make any provision for the 
maintenance of Musammat Rajji to which 
she may be legally entitled. That ques- 
tion does not form the subject of the 
present suit. 


D Appeal accepted. 
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August 22, 1938 
Bennet, Ac. O. J. AND Verma, J. 
RAM LAL MISIR—Dzorgz-Hotper— 
APPELLANT 


versus 
JAGDISH TIWARI—J uremant-Destor— 
RASPONDENT 

Hindu Law —Debta— Father — When binding on 
sons—Father should act as prudent man and need 
not be legal expert-~Decree held binding on son. 

The standard of conduct demanded from a Hindu 
father does not imply that he must be a legal expert. 
All that is required is that he should act like a pru- 


dent man, 
A joint Hindu family consisted of father and his 


son, The father purchased property from one S 
out of the jointfamily funds, Before the sale, by an 
unregistered agreement, 8 had agreed to sell the pro- 
perty to R. R instituted a suit against S and the 
father for specific performance. The father defended 
the suit but the Court held that he was not protected 
by s. 41, Transfer of Property Act. Father died and 
R took out execution against the son: 

Held, that the conduct of father in defending the 
suit was not in any way contrary to good morals 
and accordingly his son was liable to pay the decree 
for costs granted by the Oourt against him. Raghu- 
mandan Sahu v. Badri Teli (1), Brij Behari Lal v. 
Phunni Lal (2), Shyam Behari v. Amanet Ali, JB. F. 
A. No. 197 of 1936 and Sumer Singh v, Chaube Lila- 
dhar (3), referred to. te 

Ex. S. A. from the decision of the 
Additional Civil Judge, Jaunpur, dated 
September 1, 1936. 

Mr. Shiva Prasad Sinha, for the Appel- 
lant. 

Mr. Janki Prasad, for the Respondent. 


Bennet, Ag. C. J.—This is an execution 
second appeal by a decree-holder whose 
application for execution Of his decree has 
been dismissed by both the lower Courts. 
The facts are as follows: On February 21, 
1930, one Shyamanand executed a regis- 
tered sale-deed in favour of Bageshar who 
is the deceased father of the respondent 
Jagdish Tewari. Subsequently one Ram 
Lal brought a suit against Shyamanand 
as defendant No. 1 and Bageshar as defen- 
dant No. 2 claiming that six days prior to 
the sale-deed, that is on February 15, 
1930, Shyamanand had executed a written 
ibut onregistered agreement to sell the same 
Property to the plaintiff Ram Lal. Ram 
Lal sued for specific performance of his 
alleged agreement, The trial Court dis- 
missed the suit finding that Bageshar was 
a purchaser for value without notice from 
an ostensible owner under s. 41, Transfer of 
Property Act. On appeal the lewer Appel- 
laje Court reversed that finding, The de- 
cision turned on the question as to whe- 
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ther the Court should or should not believe 
the evidence of the scribe, Sri Narain Lal, 
of the sale deed and this scribe alleged 
that he had told Bageshar at the time of 
drawing up the sale-deed that there was 
this previous written agreement with 
On this evidence the Court 
found that Bageshar was not protected by 
s. 41. The Oourt appeared to have treated 
the previous agreement as if it had been 
a sale-deed and made no decision on the 
point as to what degree of reasonable 
care it would be necessary for Bageshar 
to take, if he had been given the informa- 
tion mentioned by the seribe. The Court 
does not in its judgment dated July 11, 
1934, come to any finding that there was 
anything contrary to good morals in the 
action of Bageshar. Oonsequently a decree 
for costs was passed against Bageshar ashe 
was the sole defendant who contested the 
suit and it is this decree which is now 
under execution, Bageshar died and the 
question is whether this decree can be 
executed against his son. The Execution 
Court in a very brief judgment of less 


than a page stated as regards Bageshar: 
“The grounds upon which he resisted the suit 

were false and dishonest. Itis thus clear that sons 

cannot be made liable for the costs of that suit.” 


In the judgment of the lower Appellate 
Court we have references to a number of, 
rulings and no consideration at all as to the 
question of fact as to whether the action 
of Bageshar was contrary to good morals 
(avyavaharika). Now it is not denied that 
the consideration given by Bageshar for 
the sale-deed of the land in question was 
money which belonged to the joint family 
consisting of Bageshar and his son, Jagdish. 
That being. so, the property acquired was 
joint family property.. A suitis brought 
claiming joint family property and the 
father of the joint family is a defendant. 
Is there not a natural duty of this Hindu 
father to defend that suit? Surely the 
son, Jagdish, could have claimed that his 
father was negligent in failing to defend 
joint family property against a claim by a 
stranger. This aspect of the matter does 
not seem to have occurred to either of the 
Courts below but itis a very obvious one. 
Bageshar naturally and properly defended 
the suit and the grounds which he took are 
the natural and proper grounds to defend 
such a suit. Even if the lower Appellate 
Court was correct in holding that &@vidence 
of the scribe should be believed and the 
manner in which it reversed the findigg of 
the trial Court which heard the evidence, 


! 
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there remains the point as to whether the 


“ mere statement of the scribe was one which 


would prevent a purchaser from purchasing 
the property. Had there been a previous 
sale-deed by Shyamanand, the case might 
have been different. But whats. 41, Trans- 
fer of Property Act, looks tois an ostensi- 
ble owner and there is no doubt that 
Shyamanand was the ostensible owner. 

The next point in the section is whether 
the transferor had power to make the 
transfer.. Now Bageshar might well bave 
thought that Shyamanand not having exe- 
cuted a registered sale deed still had power 
to make the transfer to Bageshar. Whether 
his view of law was correct or incorrect 
does.not appear to be of importance. It is 
a View which an ordinary man, not a legal 
expert, might have taken and the standard 
of conduct demanded from a Hindu father 
does not imply that he must be a legal 
expert. All that is required is that he 
should act like a prudent man under such 
circumstances. We do not think that it can 
be said that the conduct of Bageshar in 
defending the suit was in any way contrary 
to good morals. Reference has been made 
to various rulings, some of them apparently 
recent, for example Raghunandan Sahu v. 
Badri Teli (1), in which a Bench of this Court 
bad acase of a decree for damages for 
malicious prosecution. It was held there 


“that the action of a Hindu father in ini- 


tiating a malicious prosecution was con- 
trary to good morals. Similarly in Brij 
Behari Lal v, Phunni Lal (2) there was a 
case of a Hindu father who had committed 
a criminal breach of trust. In this case 
naturally it was held that the sons were 
not bound to pay the decree passed for 
damages against the father for such im- 
moral actions. On the other hand in Exn. 
First Appeal No. 19/ of 1936 Shyam 
Behari v. Amanet Ali, decided by 
us on April 28, 1938, there was a case 
of a purchase by a father which eventually 
involved him in a decree for costs. But 
this Court held that although the case 
ultimately failed in all the three Courts, it 
was asound investment as there appeared 
to be a good prospect of success and the 
sons were liable for the decree of costs 
passed against their father. In Sumer Singh 
va Chaube Lilaahar (3), there was a case 
where a father borrowed money to defend 
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a suit for defamation and it was held that 
such a purpose was not immoral and sons 
were bound to pay that debt. For these 
reasons we consider that it has not been 
shown that the action of this Hindu 
father was in any way contrary to good 
morals and accordingly his sons are, in our 
opinion, liable to pay the decree for costs 
granted by the Court against him. We 
allow this second appeal, set aside the 
orders of the two lower Courts with costs 
throughout and we direct that the appli- 
cation of the decree-holder for execution of 
his decree against Jagdish should proceed. 
according to law. 

D. Appeal allowed. 


LAHORE HIGH COURT 
First Civil cae A Ke 210 and 306 of 
l 


February 26, 1937 
ADDIBON AND Din MoHAMMAD, JJ. 
SHAHU —PLAINTIFE-—-APPHLLANT 
versus 
Musammat RAH MON—Dzrenpant— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O, XXIII, 
r. 1, 8, 1l—Plaintiff's swit dismissed—In appeal, 
parties agreeing to dismissal of appeal with per- 
mission to bring fresh  suit—Court dismissing 
appeal and giving permission to bring fresh suit 
—Sutt held was not withdrawn under III, 
r. 1, and subsequent suit on same cause of action 
barred by res judicata, | 

If once a suit is dismissed, the Oourt ceases to 
have any further jurisdiction in the matter, and 
consequently it is not empowered to grant permis- 
sion to the plaintiff to institute afresh suit on the 
same cause ofaction. Robert Watson & Co. v. Col- 
lector of Zilla Rajshahye (1) and Fateh Singh vi 
Jagan Nath Bakhsh Singh (2), relied on, [p. 321, 
col. 1, 

Tiree on a suit being dismisssed, the plaintiff 
prefers an appeal but the parties agree that the « 
appeal may be dismissed and the Court passes an 
order “ the parties agree thet this appeal may be 
dismissed, and that the plaintifi-appellant may be 
permitted to bring afresh suit for possession, if 
so advised. We grant permission to bringa fresh 
suit and dismiss this appeal; it cannot be said that 
the suit is withdrawn under O, U, r. 1, and not 
dismissed. The suit being dismissed, a subsequent 
suit brought by the plaintiff on the same cause of 
action on the basisof the order of the Oourt is 
barred by res judicata. 

I’, O. As. from the decree of the Senior 
Sub-Judge, Gujrat, dated April 21, 1936. 

Messrs, M. Sleem and Mohammad Monir, 
for the Appellant. 

Mr. Niaz Ali, for the Respondent, 

Din Mohammad, J.—This judgment will 
dispose of Oiyil Appeals Nos. 210 and 306 
of 1936. They have arisen in the follow- 
ing circumstances: One Ali died leaving? 
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him survivingè minor widow, Musammat 
Rahmon, and a nephew Shahu. Ali's estate 
was under customary law mutated in favour 
of his widow. Some time after his death, 
Shahu petitioned the Revenue Authorities 
for the substituticn of his name for that 
of Musammat Rahmon on the ground of her 
remarriage with one Mian Khan. The 
Assistant Collector accepted the petition 
and effected the mutation accordingly. On 
appeal his order was set aside by the 
Collector. Thereupon Shahu instituted a 
declaratory suit in the Court of the Senior 
Subordinate Judge, Gujrat. Only one 
issue was raised in the case, that of re- 
marriage. The Subordinate Judge came 
to the conclusion that no re-marriage had 
‘been established and accordingly dismissed 
‘the suit with costs.” In the course of his 
judgment the Senicr Subordinate Judge 
also remarked that a declaratory suit 
could not be instituted inasmuch as the 
plaintiff was out of possession. He, how- 
ever, did not dismiss the suit on that 
ground as that plea had not been urged. 
Trom that order of dismissal, an appeal 
was preferred to this Oourt which came 
on for hearing before a Division Bench on 
February 13, 1935. The learned Judges 
who composed the Bench made the fol- 
lowing order: 

“The learned Counsel for the parties agree that 
“this appeal may be dismissed, and that the plaint- 
if-appellant may be permitted to bring a fresh 
‘suit for possession, if so advised. We grant 
permission to bring afresh suit and dismiss this 
appeal. Parties to bear their own costs through- 
“out.” 

Presumably in pursuance of this order, 
on March 8, 1935, Shabu instituted a suit 
for possession of the land in suit and 
the cause of action was stated to be the 
“same as was urged inthe previous suit. 
‘It was, however, added that according to 
Musammat Rabmon’s own witnesses in the 
previous suit, she had re-married Manak 
also. In para. 5 ofthe plaint it was stated 
that the suit was being instituted in 
accordance with the order of the High Court 
referred to above which had been made 
with the consent of the parties. Various 
defences were raised to this suit. The 
alleged re-marriage was denied, It was 
also’ contended that the land was not 
ancestral qua the plaintiff and as Musammat 
Bhari, daughter of Ali by another wife 
was alive, the plaintiff had no Jocus standi 
to bring the suit. It was further urged 
that the previous judgmenut*of the Senior 
Gubordinate Judge, holding that no re-mar- 
riage had been proved, operated as res judi- 
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cata. On these pleadings seVen issues were 
framed. viz: 

“(1) Whether Musammat Rahmon has re-married 
Mian Khan as well as Manak after the death of 
Ali? (2) Whether the plaintiff is an heir of the 
deceased Ali? (3) Whether the decision in the 
previous suit operates as res judicata on the ques- 
tion ofthe second marriage of Musammat Rahmon ? 
(4) Whether she was no party to the compromise 
in the High Court by which the plaintiff was 
allowed to bring a fresh suit ? (5) How that permission 
affects the present case? (5) Whether plaintiff 
can bring the present suit in the presence of 
the daughter of Ali? (7) What relief is the plaint- 
iff entitled to ?” 


On March 30,1936, an additional issue 
was framed, viz. “whether the land in 
suit is ancestral qua the plaintiff?” The 
Senior Subordinate Judge held that re-mar« 
tiage was established and further decided 
the question of res judicata against the de- 
fendant but dismissed the suit on the 
ground that the land being non-ancestral, 
the plaintiff hid no locus standi to sue in 
the presence of Alis daughter. Against 
this order the plaintiff has filed Civil Appeal 
No. 210 of 1936 attacking the decree of 
dismissal, while Musammat Rabmon_ has 
filed Civil Appeal No. 306 of 1936 claim- 
ing a declaration that she is the widow of 
Ali and not the wife of one Mian Khan. 
Counsel forthe appellant has attacked the 
judgment of the Senior Subordinate Judge 
on the ground that sufficient opportunity - 
was not allowed to the aupellant to prove 
the additional issue and that in fairness 
and justice, the case should be remanded 
to enable the appellant to lead evidence 
on thatissue. Counsel for the respondents, 
while opposing the appellant’s application 
for remand, has pressed the question of 
res judicata,and as we consider that this 
objection is sufficient to dispose of the 
appeals, we propose to deal with it in the 
first instance. 

We have already quoted the order of the 
learned Judges of this Court made on Feb- 
ruary 13, 1935, which forms the basis ofthe . 
present discussion. On behalf of the res- 
pondent it is contended that inasmuch as 
the appeal was dismissed, the learned 
Judges ceased to have any further jurisdic- 
tion in the matter aud were, therefore, 
incompetent to allow the plaintiif permission 
to bring a fresh suit in respect of- the 
subject matter of the previous suit. Ooun- 
sel for the appellant has urged that, 
firstly, the order was made under O, XXIII, 
r. 1, although it was not clearly expressed 
in these terms, and that consequently the 
learned Judges were empowered uder the 
law to grant the plaintiff permission to with- 
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draw from the previous suit with libérty to 
Institute a fresh suit in respect of the same 
cause of action; and secondly, the order 
was made with the consent of the parties 
and the respondent was, therefore, preclud- 
éd from raising any objection on this 
score, 

On examining the authorities which have 
come to our notice on this point, we consider 
that the contention of the respondent must 
prevail. Whether the impression of the 
parties at the time when the order was made, 
the order itself does not refer to O. XXII, 
T. 1, nor is it so worded as to convey that it 
was intended by the Court to operate as an 
order under O. XXIII, r. 1. As stated 
above, atthe very outset the order says; 
“that the parties agree that the appeal may 
be dismissed” and while stating “that the 
plaintiff is permitted to bring a fresh suit” 
it concludes with the words “we dismiss the 
appeal”. In these circumstances, it cannot 
be urged thatthe previous suit was with- 
drawn and not dismissed. It has been point- 
ed out in various judgments of the Courts 
in India as well as of their Lordships of the 
Privy Council that if once a suit is dismissed, 
the Court ceases to have any further 
jurisdiction in the matter, and that conse- 
quently it isnot empowered to grant permis- 
sion to the plaintiff to institute a fresh 

Suit on the same cause of action. A refer- 
ence in this respect may be made to Robert 
Waston & Co. v. Collector of Zilla Raj- 
shahye (1) and Fateh Singh v. Jagannath 
Bakhsh Singh (2). In Robert Waston & Co. 
v: Collector of Zilla Rajshahye (1); their 
Lordships of the Privy Council observed 
[see headnote]: a) 

- . “There is no power in the Courts in India, similar 
to that exercised by Courts of Equity or Common 
Law in England, to dismiss a suit with liberty for 
the plaintif to bring a fresh suit for the same 
matter, or fo enter a non-suit Such power of the 
Indian Courts is limited to questions of form as in 
the case (1) of misjoinder of parties or of the matters 
in suit, (2) where a material document has been 
Yejected for not having a proper stamp, and (3) if 
there has been an improper valuation of the 
subject-matter of the suit; but not.toa case where 
the issue has been joined, and the plaintiff fails to 
produce the evidence he is bound to give to support 


the issue.” 

In Fateh Singh v. Jagannath Bakhsh 
Singh (2) a suit was originally brought by 
‘the appellants against certain defendants 
contesting a gift executed by a Hindu widow. 


(1) 13MIA J60; 3 BL RPO 48; 
ed 2 48; 12W R 43 


(2) 47 A 158; 91 Ind, Cas, 280; A IR 1925 PO 55: 
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29 O W N7149 28'A LJ 730: 22 L W 58(P Gy: 


178-41 å 42 


HAHU V. RAHMON (LAH) 


321 


During the pendency of the suit the widow 
died. The plaintiffs might have continued 
their suit for a declaration but as their 
real intention was to get : possession, 
they endeavoured to turn their suit into 
one for possession. This object they could 
not acheive in that suitas brought. ` Accord- 
ingly they madean application to the trial 
Oourt for: permission to amend the plaint. 
The trial Court rejected the application 
on the ground that it was an attempt to 
introduce a new case. The plaintiffs admitt- 
ed through their Oounsel that if they 
could not succeed in amending the plaint 
their suit must fail. Thereupon the ‘trial 
Judge dismissed the suit with costs remark- 
ing in the course of his judgment: 

“The death of the lady haa given the plaintiff a 
fresh cause of action for possession. I leave them to 
the liberty of filing a fresh suit for possession,” 

The plaintiffs filed afresh suit and the 
defendants pleaded the bar or res judicata. 
To meet that plea a similar argument was 
advanced as in thè present; case. Their 
Lordships of the Privy Ooumncil remarked 
as follows: 

“But as the Judgé in the Court of the Judiclal 
Oommissioner have observed, some complication was 
introduced -by the language of the Judge who tried 
the first case and by his expressing himself ag. if 
he had power to give leave to bring a fresh suit, 
It was contended on behalf of the plaintiffs that in 
so expressing himself he was purporting to éxarcise 
the powers given tothe Oourt:by O. XXIII, which 
allows the Court in certain cases to grant the 
plaintiff permission to withdraw from a suit with 
liberty to issue a fresh suit, in which case: the 
bar against a fresh suit which is otherwise imposed 
on a plaintiff who abandons his first suit is. removed. 

“The same point was raised at their Lordships’ bar, 
but their Lordships agree with the Court of the 
Judicial Commissioner that it is not a good one, 
There is no application for leave to withdraw : the 
suit, nor was it withdrawn; it was dismissed. 
And the power of the learned Judge ceased upon 
this dismissal, It may have been unfortunate for 
the plaintiffy that the learned Judge thought that 
he had a power which he did NOt posg288......... 

We are unsble to distinguish the pre- 
gent case from tne case decided in Fateh 
Singh v. Jagannath Bakhsh Singh (2). Here 
also it does not appear that any appli- 
cation for withdrawal: had been made, nor 


“was the previous case allowed to be with- 


drawn. Both parties agreed that the appeal 
may be dismissed and it was accordingly 
dismissed. In these circumstances wé are 
constrained to hold that the finding arrived 
at in the’ previous suit that no re-marriage 
had taken place became final and could not 
be re-agitated, in any subsequent suit. In 
this view of the case no other question 
arises. We acevrdingly affirm the decision 


‘of the Court below though on different , 
-grounds and dismiss’ Appeal-No. 210 of 
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1936. In the peculiar circumstances of the 
case, we leave the parties to bear their 
own costs before us. 

Coming now to Oivil Appeal No. 306 of 
1936, it was not necessary for Musammat 
Rahmon to have appealed, inasmuch as 
under r. 22 of O. XLI she could have 
supported the order of dismissal on any 
of the grounds decided against her. We 
have already upheld her plea of res judicata 
and decided that the previous finding of 
the Senior Subordinate Judge that she had 
not re-married stands. It is not, therefore, 
necessary to do anything further in the 
matter. We accordingly dismiss this appeal 
making no order as to costs, 


8. Appeal dismissed. 


pan 
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CALCUTTA HIGH COURT 
Oivil Suit No. 651 of 1935 
February 22, 1938 
PaNoxripar, J, 

O.: A. LOW AND aNotuzr—Drrenpants 


versus 
H. V. LOW & Oo., LTp.—PLAINTIRE 
Contraci--Enforcement—- Stranger having only 


indirect interest in contract, if can sue to enforce 
Ate, 


Even if a covenant made between A and B, where- 
by B promises to pay C, can be enforced ina sui 
brought b C against B, it certainly does not follow 
that B'a, failure to pay È will give a right of action 
to D should D euffer damage on account thereof. 
aapa hee Leh on A covenant, in the per- 

ormance of whi e has on indi i 
. (ace referred tod y an indirect interest. 
` Bir A. K. Roy, Advocate-General and Mr. 
B. N Ghose, sg me Defendants. 
essre. S. M. Bose and S. Choudhury. fo 
. the-Plaintiff. hi 


Judgment.—The plaintiffs in this case 
are the executors of Mr. Henry Vales Low 
who died In the year 1926 end Mr. John 
Herbert Pattinson, described as residing at 
Srinagar in the State of Kashmir, Low and 
Pattinson carried on business for many 
years as H. V. Low and Oo, and in the 
course of their business they became the 
lessees under a mining lease dated Novem- 
ber 28, 1918, of a tract of coal land in the 
District of Birbhum. The lessor was one 

_ Mr. John Arthur Millar and the term of 
the lease was 999 years. The consideration 
. for the lease was a salami of Ra 25.000 and 
a covenant by tke lescees to pay a minimum 
rent or royalty of Rs, 3,000a year payable 
quaiterly. On April 4, 1919, Low and 
Pattinson agreed in whiting to grant a 
sub-lease of the coal land to a company 
° called the Aurrang Co, Ltd. The term of 
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the sub-lease was the unexpired residue of 
the term of the lease of November 28, 1918. 
The salami agreed upon was a sum of 
Rs. 2,50,000 of which Rs. 50,000 were pay- 
able in cash and Rs. 1,50,000 in shares in 
the sub lessee company. The company also 
agreed to pay minimum royalty at the rate 
of Re. 5,000 per annum. 


About the same time, Low and Pattinson 
agreed to transfer their business, or at any 
rate the greater part of it, to the defendant 
company. This agreement is con'ained in 
a document dated April 16, 1919. There 
is a recital that “the firm”, i. e. Low and 
Pattinson, had for some time past been 
carrying on in Calcutta, Rangoon and else- 
where the business of Managing Agents, 
Agents and Managers of public and private 
limited companies and of privately-owned 
business concerns and the business of deal- 
ers in and shippers of coal and coke and 
general merchants and commission agents 
and that in connection with such business 
they held the managing agencies or other 
similar offices of the companies and con- 
cerns specified in Sch. I. The managing 
agencies in the schedule that of the 
Aurrang Coal Oo., Ltd. Among the assets 
agreed to be transferred are certain lease- 
holds specified in Sch. II, which do not 
include the leasehold interest created by 
the lease of November 28, 1918, and also 
“all the other property to which the firm 
is entitled in connection with - the. said 
businesses save only as hereinafter express: 
ly excepted.” With regard. to consideration, 
the agreement provides that the defendant 
company shall allot 14,765 of its fully paid- 
up shares of the denomination of Rs. 100 to 
Low and 11,485 of such shares to Pattin- 
son. Olause 3 provides that as the residue 
of the said consideration the company 
shall pay, satisfy, discharge and fulfill all 
the debts and liabilities of the firm in 
connection with the said businesses, sub- 
ject to certain exceptions which are not 
material for this case, 

The final document to be considered is 
one dated March »,1923. The parties to 
it are Low and Pattinson (called the ‘vens 
dors), the Aurrang Coal Company, Ltd., 
(called the Company) and the defendant 
company in this suit (called the lessors). 
The dccument recites the lease granted 
by Millar and tne agreement of April 4, 
1919, and that the company has been 


granted possession by the vendors. The 
recitals proceeded: s 
“And whereas the said coal mines and premises 


comprised in the said lease (i. e. Millar's leasey 
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were ‘held by the vendors in connection with their 
said ‘firm and whereas the company has now called 
upon the vendors for a formal demise of the said 
coal mines and premises and whereas at the request 
of the vendors the lessors have agreed to join in 
these premises in manner hereinafter appearing.” 

Then comes the operative part, by which 
the vendors by the direction of the lessors 
demise and transfer and the lessors demise 
and confirm unto the company the mining 
lands. There is an agreement for royalty 
and also a number of covenants by the 
company expressed to be in favour of the 
lessors. These follow covenants on the 
part of the lessors with the company. The 
third of such covenants is as follows: 

“That the lessors will duly pay the royalty and 
minimum royalty yeversed by the said indenture 
‘of lease dated November 28, 1918, as and when 
-the same shall fall due and will indemnify the com- 
pany from and against all suits, actions, proceedings, 
claims, demands, ccsts, loss and expenses, for or 
in ‘respect of the maintenance of such royalty or 
minimum royalty.” | 

The defendant company has not paid 
‘Millar's executors the minimum royalty in 
terms of the covenant since the second 
quarter of 1928, and on June 1, 1934, the 
executors obtained adecree in this Oourt 
against the plaintiffs for Rs. 17,250 being 
the amount of royalty in arrears up to 
November 1933. The plaintifis now claim 
this sum as due under the covenants en- 
tered into by the defendant company, or 
alternatively as damages. The written 
statement admits para. 6. of the plaint, 
wherein it is alleged that the interests of 
Low and Pattinson in the land covered by 
Millar's lease were included in what was 
agreed to be transferred by the instru- 
ment of April 16, 1919. The defendant 
‘company, however, contend that the debts 
and liabilities which it promised to dis- 
charge as part of consideration under that 
instrument did not include the liability to 
pay the minimum rent or royalty under 
Millar’s lease. With regard to the covenant 
contained in the document of March 5, 
1923, the defendant company takes the 
‘point that the lessor’s covenant to pay the 
royalty was made with the Aurrang Coal 
Oo., Ltd., and was for the sole benefit of the 
latter. f 


Counsel for the defendant company has 
sargued that since its admission as to the 
; correctness of para. 6 of the plaint is one 
“as to the proper construction of a docu- 
ment, he is not bound by it, and he has 
sought to drgue that debts and liabilities 
under Millar's lease cannot be said to be 
debts awd liabilities of the. firm “in con- 
„nection with the said businesses” I-find 
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this quite unconvincing. The lease is a 
mining lease and the residue of it had been 
transferred to the Aurrang Coal Oo., Ltd., 
under a mining sub-lease, that company 
being one of those whose managing agency. 
was held by Low and Pattinson, and the 
company’s business is one of the business 
specified in Sch. I. I think also the fact 
that the document of April 16, 1919, is 
recited in the document of March 5, 1923, 
shows that the parties had intended that 
all the interest of Low and Pattinson 
connected with the Aurrang Coal Company 
and its working should be covered by the 
former agreement. There is perhaps more 
in. the point taken that the words “debts 
and liabilities” mean only such debts and 
liabilities as were in existence on April 
16, 1919. Counsel for the plaintiffs has 
drawn my attention to s. 62 (2), Presi- 
dency Towns Insolvency Act, 1909, and has 
submitted, in my opinion rightly, that 
had Low and Pattinson been adjudicated 
insolvent, the Official Assignee could have 
disclaimed Millar's lease, in which the 
liability to pay royalty in future would 
have been a liability determined under the 
provisions of the sub-section. 

This is not a particularly satisfying 
method of argument, but nonetheless [ 
think that on the plain language of the 
document and upon its most reasonable 
construction, the defendant company pro- 
mised and covenanted to pay, satisfy, dis- 
charge and fulfil all obligations which Low 
and Pattinson could be called upon to fulfil 
in connection with the businesses agreed to 
be: transferred.: To limit “liabilities” to 
those obligatoins which had given rise toa 
cause of action at the date of the document 
is, in my opinion, to construe the document 
too narrowly. I hold there was a promise 
made by the defendant company to Low 
and Pattinson to pay the minimum royalty 
due under Millar’s lease, and that the 
plaintiffs are entitled to the decree they 
ask for as compensation for the defendant 
company's failure to perform’ the promise, 
My decision as to the effect of the earlier 
document renders it unnecessary for me to 
consider whether any right of action arises 
by reason of the covenant by the defendant 
company, contained in the document: of 
March 5, 1923, to pay the royalty and 
minimum royalty reserved under the lease of 
November 28, 1918. The difficulty in the 
plaintiff's way is that the covenant is not 
with Low and’ Pattinson but with the Aur- 
rang Coal Co., Ltd. I think the description, 


‘of the document given by Counsel for the 
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defendant company is substantially correct; 
he says that it is a hybrid document, con- 
taining a conveyance and a contract, and 


that Low and Pattinson were parties to 
the conveyance only. 


Mr. 5. M. Bose on the other side sub- 
mits that as the covenant is for the benefit 
of Low and Pattinson, the plaintiffs can 
enforce it or alternatively sue for damages 
for its breach. He relies on Kshirode 
Bihari Dutt v. Mangobinda Panda (1) a 
decision of Lord-Williams and M. O. 
Ghose, JJ. who held that a zemindar can sue 
on a contract made between his mokarrari- 
dar and darmokarraridar, whereby the latter 
undertakes to pay the mokarrartdar's rent 
direct to the zemindar, and can obtain a 
decree for rent against the darmokarrari- 
dar. He has also drawn my attention to 
West Yorkshire Darracq Agency, Ltd. v. 
Coleridge (2) where a company in liquida- 
tion was permitted to take advantage of 
an agreement with it whereby a director 
argeed to forego his director's fees, although 
no consideration moved from the company. 
That case does not, in my opinion, apply 
because the plaintiffs’ obstacle here is 

. not Bo much absence of consideration as 
the fact that they are not parties to the 
covenant: . 

_ As Lort-Williams, J. recognizes in his 
judgment, there are several reported deci- 

-gions in which the contrary view has been 
taken: see Jiban Krishna Mullick v. Niru 
pama Gupta (3), Jagadamba Debi v. 
Bibhuti Bhusan Sarkar (4), Krishna Lal 
y. Promtlabala Dasi (5) and also the Full 
Bench decision of the Madras High Court 
in Subbu Chetti v. Arunachalam Chettiar 
-(6). Moreover, Lort-Williams J.’s view has 

< subsequently been expressly dissented from: 
see National Petrolium Co., Ltd. v. Pogatlal 
Mulji (1), Adhar Chandra v. Dol Gobinda 
Das (8), and Malda District Board v. 


(1) 61 O 841; 152 Ind. Cas. 351; A I R1934 Cal. 
ar s we x sa, 7 E 0 363. A 
<) J911) 6; 80L J K B 1122; 105 L 
mba Maison ion a o 

o ; 96 Ind. Oas. 846; AI R 192 i 

i o REE pa ên 

4) 7; . Cas. 723; AI R 1933 Cal. 

407; 37 OW N 447; Ind. Rul. (1933) Cal. 466. 

(5) 55 O 1315; 114 Ind, Cas. 658; A I R 1928 Cal. 

518; 47 0 LJ 58;; 320 W N 634; Ind, “Bul. (1929) 

a e. 
(6) 53 M 270; 124 Ind. Cas. 55; A IR1930 Mad. 

362; 58 ML J420;31 L W 371; Ind. Rul 

Mad. TO B 954 ia I = 

| i nd, Cas. 338; A IR 1956 à 

e 8 Bom, L R610; 9 R B138, ii 
48) 12; d. Oas. 604; A 1 R1936 C 

“968; 630 LJ 287; 407) W N 1037; 9 R O 707. j 
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Chandra, Ketu Narayan Singh (9). I am 
however relieved from the necessity of cdn- 
sidering tkis conflict of authority, because 
the facts with which I have to deal are 
clearly not covered by Kshirode Bihaert 
Dutt v. Mangobinda Panda (1). Even if 
a covenant made between A and B. where- 
by B promises to pay C, can be enforced 
in a suit brought by C against B, it 
certainly does not follow that B's failure 
to pay C will give a right of action to 
D should D suffer damage on actount 
thereof. If Millar's executors were attempt: 
ing to enforce the covenant, the authorities 
to which I have referred would be apposite, 
but none of them can assist a stranger, 
to sue on a covenant, in the performance 
of which he has only an indiréct interest. 
There will be a decree for the amdtnt 
claimed with interest on judgment at six 
per cent. and costs. 

S. Suit decreed. 

(9) I LR (1937) 2 Oal. 698; 175 Ind. Cas, 929; A 
e TA Oal. 625; 66 O LJ 373; 410 W N 1008; T1 
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Evidence Act (I of 1872), ss. 10,47—S, 10, scope 
of—Statements relating to conspiracy, admissibilsty. -~ 
of, against persons who are parties to conspiracy— 
Statements, if can be regarded independently of 
rest of evidence—Corroboration, necessity of —Proof 
of intention—Witness deposing that certain docu- 
ment is in handwriting of particular person 
Whether should explain how he knows the hand- 
writing. $ 

The terms of s. 10, Evidence Act, are very wide 
and statements relating to a conspiracy -are ad miesi- 
ble as against persons who are parties to the çon- 
spiracy; The statements cannot be regarded alto- 
gether independently of the rest of the evidence, 
because they are only admissible if there ig reason 
to believe that the persons named have been engag- 
ed in conspiracy. Existence of conspiracy need 
not be proved before admitting such statements, 
The provisions of s. 10, framed for the pur- 
pose of preventing purely technical objections, 
would appear to bar out the objection that the 
evidence could not be admitted until the conspi- 
racy had been proved, because the section provides 
that the statements may be used to prove the 
existence of the conspiracy. With these very wide 
provisions of s. 10, applying to acts done-in cñ- 
nection with the conspiracy, an-act done by the 
third person may possibly in certain cizoumatances 
be actually treated as evidence of the existence of 
“the conspiracy ; as for instance when dh act is done 
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or something is said in the presence of the person 
implicated. The rule has been made very wide, 
for the exclusion of purely techninal objections, 
but nothing in the Evidence Act, affects the real 
logical effect of such evidence, These mere state- 
meénts of third parties made in the absence of the 
Person implicated form a class by themselves of 
no probative value whatever standing alone. 
The terms of s. 10, do not, permit of the attach- 
ing of weight as real evidence to mere state- 
ments of this kind made in the absence of the 
accused ; and the independent evidence required as 
corroboration of such a statement must be some- 
thing very much more than the evidence which 
May ordinarily be regarded as corroborating the 
evidence of an accomplice. Itmay be circumstantial 
evidence or direct evidence. It must be evidence which 
standing alone would be properly treated as evi- 
dence for a jury of proved intention, so that there 
would be evidencefor ajury, apart from the state- 
ment of the alleged fellow conspirator, incriminat- 
ing the person charged. The evidence must be 
proof of intention, and not merely proof of a 
possible motive for the intention |p. 328, cols, 1 & 2.] 
_ The witness deposing that a certain document is 
in the handwriting of a particular person need not 
say in the first instance how he knows the hand- 
writing, since it is the duty of the opposite party 
to explore on cross examination the sources of his 
knowledge if he is not satisfied with the testimony 
as it stands, So when he says that the document 
was inthe handwriting ofa certain person that is 
evidence of fact, It is not rendered inadmissible 
by the absence of the mere statement“ I know his 
handwriting,” particularly when his evidence 
throughout indicates that he must have been 
acquainted with the handwriting of that person. 
Shankarrao Gangadhar v. Ramji Harjivan (2), relied 
on, 4 re B Venkata Row (1), referred to. [p. 329, 
col, 2, 


_ Or. R. Apps. against an order of the Addi- 
tional Sessions Judge, Darbhanga, dated 
January 4, 1938. $ 

Messrs. P.C, Manuk, B. N. Mitter, K. N. 
Moitra, G. N. Mukherji and Ajit Kumar 
Mitter (in Nos. 21 and 23), B. N. Mitter, 
K. N. Moitra, G. N. Mukherji and Ajit 
Kumar Mitter (in No. 23), P. C. Manuk, 
B. N. Mitter, K. N. Moitra, G. N. Mukherji 
and Ajit Kumur Mitter (in No. 22), B. 
N. Mitter, K. N. Moitra, G. N. Mukherji and 
Ajit Kumar Mitter (in No, 24), for the Peti- 
tioners, 

The Government Pleader for the Assistant 
‘Government Advocate, for the Orown, 

Mr. K. K. Banerji, for the Opposite 
Party, = i 

Order.—At Pacharhi which is about 
17 miles from Darbhanga, there is an 
Asthal of waich the present mahant is a 
young man who recently came of age. 
His manager and general attorney is the 
petitioner Damodar Narain Chaudhuri. 
During his minority, the mahant was uuder 
the tutelage of his natural father; and it 
appears that on the termination of his 
Minority an attempt was made to demon- 
Strate that he was still under age, but the 
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mahaint was daclared to have come of age 
on July 24, 1935. A predecessor of the 
mahant had founded a Middle English 
School in the village, for the endowment, 
of which he purchased some property in 
the character of President of the school; 
and though there is no regular trust deed, 
it appears that this property has been 
treated ag set aside for the purposes of the 
school. The reigning mahant has been 
described as proprietor of the school, but 
in order to secure recognition by Govern: 
ment, if was necessary tocomply with the 
requirements of tha Education Code, and to 
appoint a regular managing committee. 
There wasirregularity in the appointment 
and work of the committee, which led to 
protests from inspecting officers of the 
Education Department during the year 
1934, with the result that a new committee 
wag appointed consisting of the proprietor 
and two members. nominated by him with 
other members elected by parents of the 
boys attending the school. The secretary 
of this committee was Rabu Ramji Ohou- 
dhuri, 2 Pleader of Darbhanga, while te 
other lawyers of Darbhanga, Babu 
Nageshwar Misser and Babu Rambhujar 
wan Jha, were members of the committee 
nominated by the proprietor, that is to say, 
by the guardian of the mahant. When the 
mahant came of age, he desired to assume 
active control of the school in his capa- 
city of proprietor independently | of this 
committee, and he desired that it should 
be recognized that he had the power of 
removing members whom he did not like, 
since the school was really his, because 
he provided the funds, for its management. 
There was correspondence on this subject 
between the mahant and the secretary of 
the school, attended by a certain amount 
of exasperation, as a result of which, a 
long period passed without a meeting of 
the managing committes, and inspecting 
officers again protested. The District In- 
pector of Schools was of opinion that the 
mahant could not remove members of the 
committee, but that they must be ballotted 
out ab a meeting, whereas the mahant 
was determined that no meeting should ba 
held until the committee was reconstituied 
in accordance with his wishes. ‘The Ins- 
pector had bean insisting that a meating 
should be held; and on March 19, 1937, he 
inforned the secretary that the meeting 
of tha managing committee should not 
be postponed on tae grounds taken by the 
president, that is to say, by the mahani, 
‘Tne Secretary, Babu, Ramji Ohaudhuri, 


“+o accompany Ramji Chaudhuri 
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summoned a meeting of the committee for 
April 30, 1937, of which “the agenda was 
set out ina notice. This was, the sanction 
òf leave of masters; to consider a petition 
of the teachers regarding their ‘arrears of 
pay; to consider the questions of free 
studentship and of the appointment of a 
second Fmaster: to consider the orders cf 
the president against a master Pandit 
Kedar Nath Chaudhuri; to consider the 
correspondence between the president and 
the- secretary; to consider the resignation 
of a member of the committee, Babu 
Nageshwar Misser, and to ballot out one- 
third of the members of the committee. 
‘When the mahant received notice of this 
meeting, -he replied that he would not 
-pérmit ‘it to be held. The secretary 
‘replied, pointing out that the school was not 
the ‘personal property of the mahant; that 
he could not disband the committee by 
a mere stroke of the pen, and that the 
meeting must be held whether the mahant 
-liked it or not. 
- On the afternoon of April 30, Ramji 
Chaudhuri set out in a motor car from 
Darbhanga for the village taking with him 
Babu Nageshwar Misser, Babu Rambhuja- 
wan' Jha and Babu Srinarain Das. On 
this: way he called at the Police Station 
‘-to- ask:-for an escort to prevent a possible 
Breach of the peace. The Assistant Sub- 
- Inspector Babu Nand Singh was deputed 
with a 
‘constable to Pacharhi. When they arrived 
they found a party of twenty-five men or 


. «more gathered on the west of the school 


‘building. At ncon on that day four servants 
-of the mahant, Jaldhar Jha, Mauje Misser, 
‘Ritlal Jha and Yakub Khan armed with 


- lathis had come to the school compound and 


remained on watch beneath a mango tree. 
‘At about 4 P. m. two other men Udit 
-Narain Jha and Subhadar Misser, also 
armed with lathis, came to the place in 
‘the mahant's motor car. - They were 
followed by about twenty or twenty-five 
other men-armed with the lathis who 
‘joined ‘them in the school compound. When 
‘Ramji Chaudhuri’s party arrived from 


‘Darbhanga this mob surrounded the 
“tar, The Assistant Sub-Inspector 
-asked them what they were 


doing; whereupon the petitionér Udit 
-Narain Jha said that the mahant Jagdish 
.Das and his manager Damodar Narain 
‘Chaudhuri had ordered that no meeting 
should be held, and that they were to 
attack Ramji Chaudhuri if he came to 
«hold a .meeting. +- The -Assistant bub- 
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Inspector ordered the mob to disperse, and: 
said that no meeting would ‘bé held, ‘to 
which Ramji Chaudhuri assented and 
ordered his driver to turn the | car round 
to return to Darbhanga. Thereupon Udit 
Narain Jha said that the order of the 
mahant and Damodar Narain Chaudhuri 
was that Ramji Chaudhuri should be beaten: 
whether he held a meeting or not. - Ramji 
Ohoudhuri was attacked while he was in 
the car by lathis thrust through the “door; 
the screen glass at the back was broken 
and he was assaulted by lathis thrust 
through the hole from behind; Ramji Ohau: 
dhuri emerged from the car and attempted 
to run away, but he was not permitted to 
run away and he was severely assaulted. 
When the mob desisted from assaulting him 
and he had been assisted into the car, Udit 
Narain Jha told the mob not to allow the 
car tomove, and to beat the driver ‘and 
cut. the tyres if he tried to start. While 
Ramji Ohaudhuri's car was thus detained, 
Udit Narain Jha, Subhadar Misser, Mohit 
Lal Jha and Rillal Jha took the head-master 
inside the school. There in the western 
verandah Udit Narain took a piece ‘of 
paper from his pocket and told the héad-. 
master that Damodar Narain Ohaudhuri 
had ordered that he should write a report 
in that form. The-form of the draft was as 
Se ices the nanda to, ae arr 
-30 r. m. with hasart. ng 
Aa pk from coming ; for this he ordered 


ked them to enter the school. 
them to beat and aske ae Tdo not kuw 


Therefore, the occurrence took 
who beat any one.” f 

The head-master objected to copy this 
draft and adopt itas his own report, because 
the report was not true ; but be was forced 
to write the letter addressed to Babu 
Damodar Narain Chaudhuri at Pacharhi. 
When Udit Narain had secured the letter, 
he took it with the draft and went away 
in the mahant'’s car. After this, Ramji 
Chaudhuri and his companions were able to 
return to Darbhanga, where Ramji Chau- 
dhuri went to the hospital. He had on bis 
person thirteen injuries, wounds and bruises, 
on account of which he was an in-door patient 
in the surgical,ward until May 11. When he 
was discharged on May 11, the Civil Surgeon, 
Lieutenant-Colonel John, certified that he 
still had a slight wound remaining on his 
skull'and bruises all over his body and that 
he would not be able to follow his ordi- 
nary pursuits for another two weeks. The 
head-maater'’s letter was duly delivered, to 
‘Ohaudhuri, ‘who “made an 
it that he’ received it ab 

a e 
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Laheriasarai at 7 p. Mm. and forwarded it to 
the Sub-Inspector of the Darbhanga Police 
Station who received it at 7-20 pP. M. A 
report of the occurrence was also sent to 
the officer-in-charge of the Darbhanga Police 
Station by the Assistant Sub-Inspector 
Nand Singh. In the morning the Investi- 
gating Officer, after visiting Ramji Chau- 
dhuriin the hospital at Darbhanga, arrived 
at Pacharhi at 11 a. M, when the head- 
master made his statement of how the 
report to Damodar Narain Chaudhuri had 
been extorted from him, stating that the 
draft which he had been ordered to copy 
was in the handwriting of Damodar Narain 
Chaudhuri, 

Two cases were instituted, the first deal- 
ing with the attack on Ramji Chaudhuri 
on the west of the school building, in which 
the mahant ond Damodar Narain Chau- 
dhuri were charged with abetment, and the 
second dealing with the extortion of the 
report from the head-master in which Damo» 
dar Narain Ohaudhuri was charged with 
abetment. The trial Oourt found the 
mahant and Damodar Narain Chaudhuri 
guilty of abetment of rioting and of caus- 
ing of the grievous hurt. The mahant was 
fined Rs. 800, and Damodar Narain Chau: 
dhuri was sentenced tonine months’ rigo- 
rous imprisonment. The members of the 
mob who actually took part in the assault 
were sentenced to various terms of impri- 
sonment and to fines, for rioting, and for 
wrongful restraint for the detention of the 
motor car, while Udit Narain Jha and three 
other men were also separately convicted 
and sentenced under s. 325, Ritlal Jha and 
Birja Gope were fined further under s. 427, 
Indian Penal Oode, for causing damage to 
the car. In the other case all the persons 
charged with extorting the false report 
from the head master were sentenced to 
six months’ rigorous imprisonment under 
s) 347, Indian Penal:Oode, while Damodar 
Narain Chaudhuri received a similar sen- 
teace for abetment, On appeal the con: 
victions under s. 325, were altered to 
convictions under s. 323, Indian Peaal Code, 
and the separate sentences were set aside. 
The sentence of fine on the mahant was set 
aside, and he was bound down under s. 562, 
Criminal Procedure Code. The sen- 
tence on Damodar Narain Chaudhuri was 
reduced to one of six months’ rigorous im- 
prisonment, while the sentences under 
s. 341, read with s. 149, Indian Penal Code, 
were set aside, though the conviction was 
affirmed: Tne sentences under s. 427 were 
reduced. In the other case in which Damo- 
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dar Narain Chaudhuri and the four men 
had been convicted in respect of the extor- 
tion of the report from the head-master, 
the convictions and sentences were affirm- 
ed. 

Mr, Manuk on behalf of the mahant and 
Damodar Narain Ohaudhuri argues that in 
neither instance is the evidence sufficient 
to support the conviction. Mr, B. N. Mitter 
on behalf of the other petitioners argues 
that, apart from those who are proved to 
have actually inflicted blows, there is no 
evidences of any overt act against them and 
they ought not to have been convicted, 
because they may have been attending 
out of curiosity as mere spectators. So 
far as the convictions under s. 347 are 
concerned, both Mr. Manuk and Mr, 
Mitter point out that the head-master, 
although the Assistant Sub-Inspector was 
about the place for two hours or more 
after the mob had departed, made no 
complaint to him of the extortion of the 
report; and neither he nor the teachers 
who professed to have witnessed it said 
anything about it until the Investigation 
Officer arrived in the morning. Mr. Manuk 
also draws attention to the fact that although 
in evidence Udit Narain Jha is said to 
have remarked that the mahant had offered 
a reward to anyone who would beat Ramji 
Chaudhuri, that particular fact finds no 
mention in the Assistant Sub-Inspector's 
first information. These questions of whe- 
ther the fact that there was a delay in 
giving the information to the Police, or 
of whether the Omission to mention in the 
first information cries stated to have been 
made by witnesses when they gave evidence 
is to be taken as affecting the credibility 
of the evidence, are essentially questions 
for the trial Court and the Court of Appeal;° 
and 1 do not consider that any special 
case has been made out which would 
warrant my criticising their findings of 
fact in revision on the ground that more 
weight ought to have been attached to such 
grounds of criticism in considering the 
evidence. The head-master was evidently 
very much shocked and frightened; and 
the staff as a whole went to their quarters 
and remained there, preferring to do noth- 
ing more until the arrival of the luvestigat 
ing Officer. It is to be remembered that 
the asthal from which the mob had come 
was quite a short distance away from the 
school and within sight of it. I do not 
consider that’ I should be justitied in 
declining to accept the findings of fac 
of the learned Sessions Judge, so far as he 
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finds that witnesses for the prosecution were 
speaking the truth. 

Mr. Manuk suggests that the evidence on 
which, - the.mahant and Damodar. Narain 
Chaudhuri have been convicted was not 
admissible against them and that even if 
it should be regarded as admissible, it 
is not sufficient to support a conviction. 
The learned Sessions Judge has pointed 
out. that the abetment of which the mahant 
and Damodar Narain Chaudhuri have 
been convicted is essentially abetment of 
the kind described in Part 2, s. 107, Indian 
Penal Code, of abetment by conspiracy 
of the ‘attack on Babu Ramji Chaudhuri, 
go that the statement of Udit Narain Jha and 
Ritlal Jha that the order of the mahant 
and Damodar Narain Chaudhuri was to 
assault -Ramji Ohaudhuri whether he held 
the meeting or not, was admissible under 
5. 10, Evidence Act, as a statement made 
relating to a conspiracy. 

The terms of s. 10, Evidence Act, are very 
wide and it cannot be said that the statements 
are ‘inadmissible against the mahant and 
Damodar Narain Ohaudhuri; but the question 
remains of what is to be regarded as proved 
by these statements and the rest of ‘the evi- 

énce which would tend to inculpate these 
two men in the charge of conspiracy. The 
statements cannot be regarded altogether 
Salento of the rest of the evidence, 

ecause they are only admissible if there 
is reason to believe that the persons named 
have been engaged in conspiracy. The 
provisions of s. 10, Evidence Act, framed 
for the purpose of preventing purely technical 
objections, would appear to bar out the 
objection that the evidence could not be 
admitted until the conspiracy had been 
proved, because the section provides that 
the statements may be used to prove the 
existence of the conspiracy. With these 
very wide provisions of s. 10, applying to 
acts done in connection with the conspiracy, 
an act done by the third person may pcssibly 
in certain circumstances be actually treated 
‘as evidence of the existence of the con- 
spiracy; as for instance when an act is 
done or something is said in the presence 
of the person implicated. The rule has been 
made very wide, for the exclusion of purely 
technical objections, but nothing in the 
Evidence Act affects the real logical effect 

‘of such evidence. The mere statements of 
third parties made in the absence of the 
person implicated form a clags by them- 
selves of no probative value whatever 
standing alone. 
> e Mr, Manuk points out that if Udit Narain 
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Jha had, been. in the witness-box. giving, 
evidence, corroboration would ordinarily 
be required indicating not only that a cons: 
piracy existed but that the persons named 
had a partin it. If Udit Narain were co- 
accused confessing in the dock, though the 
confession might be taken into account 
under s. 30, Evidence Act, a conviction 
could not be based on the confession ‘alone, 
and independent evidence would be. re-- 
quired, The terms of s. 10, evidence Act, 
do not, in my judgment, permit of the 
attaching of weight as real evidence to 
mere statements of this kind made in the 
absence of the accused; and the independ- 
ent evidence required as corroboration of 
such a statement must be something very 
much more than the evidence which may 
ordinarily be regarded as corroborating thé 
evidence of an accomplice. Itmay be cir- 
cumstantial evidence or direct evidence. It 
must, in my judgment, be evidence which 
standing alone would be properly treated 
as evidence for a jury of proved intention, 
so that there would be evidence for a jury, 
apart from the statement of the alleged 
fellow conspirator, incriminating the person 
charged. The evidence must be proof of 
intention, and not merely proof of a possible 
motive for the intention. 

In the present case, so far as the mahant 
is concerned, the only evidence in corro. 
boration of these statements of Udit N arain 
and Ritlal Jha is evidence tending to show 
that the.mahant intended to prevent mem- 
bers of managing committee from entering 
the school premises. The fact that Udit 
Narain arrived in a motor car bélonging to 
the mahant carries us no further, and 
there is nothing in this evidence which 
tends to show that the mahant intended 
that Ramji Chaudhuri should be assaulted 
whether he held a meeting or not. While 
Ramji Chaudhuri’s car was being detained, 
Babu Nageshwar Misser went to the asthal 
where he met the mahant whom he re- 
quested to interfere; but the mahant said 
that he had told Ramji Ohaudhuri not to 
come. The suggestion that the mahant was 
innocent of the assault would be more con- 
vincing if the mahant on learning of what 
his servants were doing had gone to the 
school to interfere; but he is a young man 
of slight intelligence; and mere abstention 
from interference when he was himself 
away from the scene may give rise to sus- 
picion but it cannot be regarded* as proof of 
complicity. 

On the question of whether the, mahant 
committed an offence by excluding the 
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committee from the school: without the 
actual use of force, it is difficult to speak 
with certainty, because the question of his 


actual rights as proprietor of the school is, 


apparently so debatable; but the offence of 
which the petitioners have been convicted 
is that of wantonly beating Ramji Chau- 
dhuri after he had abandoned the inten- 
tion of entering the school. I do not 
consider that the corroboration of Udit 
Narain's statement is sufficient to warrant 
the conviction of the mahant for abet- 
ment by conspiracy. The real instigation 
evidently came from Damodar Narain 
Ohaudhuri. He may have told Udit Narain 
that he was acting on the mahant's autho: 
rity and the mahant may have been igno- 
rant of his orders. It appears to he 
significant that the name of Damodar 
Narain is coupled with that of the mahant 
in these cries of Udit Narain. 

The learned Sessions Judge has remarked 
that the case of Damodar Narain stands on 
a different footing because he is clearly 
inculpated by tke draft report which the 
head-master was compelled to copy. When 
the evidence is accepted that this draft 
“was in the hand-writing of Damodar Narain, 
it is clear that Damedar Narain sent out 
Udit Narain intending and expecting. that 
Ramji Chaudhuri would be beaten. Mr. 
Manuk argues that the fact that the draft 
report was in the hand-writing of Damodar 
Narain has not been proved. Section 47, 
Evidence Act, lays down that when the Court 
has.to form an opinion on the question of 
the person by whom a document was writ- 
ten, the opinion of any person who knows 
another person's handwriting that the docu- 
ment was written by that person is a 
relevant fact, Mr. Manuk suggests that this 
only permits of a finding by tke Court 
when the document is before it but it is 
difficult to see how when a person says 
that this documentis in the hand-writing 
of scmebody whom he knows, the Court is 
to be assisted by examination of the docu» 
ment, since the Court is not familiar with 
the hand-writing of the person by whom 
the dccument is said to have been written. 
Evidence of a hand«writing expert making 
comparison, not from his personal know- 
ledge of the hand-writing, but from mere 
comparison of one document with another, 
stands on a different footing. Mr. Manuk 
suggests that because when giving evidence 
the head-master merely said that the draft 
was in the hand-writing of Damodar Narain 
without ‘also stating that he knew the 

. man’s hand-writing, his evidence does not 
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amount to proof of hand-writing. The 
learned Sessions Judge has pointed out 
that there is ample evidence to show that 
the head-master was familiar with the 
hand-writing of Damodar Narain; and 
indeed when giving evidence the head- 
master actually proved that he acted as 
clerk cr amanuensis to Damodar Narain on 
occasions. Mr, Manuk quotes the decision in 
In re B. Venkata Row (1) wherein Sundara 
Ayyar, J. remarked that when a witness had 
said that the documents were in the appel- 
lant’s hand-writing without saying how he 
was acquainted with the hand-writing, this 
was not legal evidence of knowledge of the 
hand-writing of the accused. The more çor- 
rect view, if I may say so with due respect, 
appears to me to be that expressed by 
Sir Lawrence Jenkinsin Shankarrao Ganga- 
dhar v. Ramji Harjivan (2) wherein he 
approves of the proposition that the wit- 
ness need not say in the first instance how 
he knows the hand-writing, since it is the 
duty of the opposite party to explore on 
cross-examination the sources of his know- 
ledge if he is not satistied with the testi- 
mony as it stands. 

In the present case, when the head-master 
stated that the document was in the hand- 
writing of Damodar Narain that is evidence 
of fact. It is not rendered inadmissible by 
the absence of the mere statement “I know 
his hand-writing”, particularly when his 
evidence throughout indicates that he must 
have been acquainted with the hand-writing 
of Damodar Narain. It cannot be said that 


‘by retaining a document and taking it 


away, an accused person puts it out of the 
power of the witness to whom the docu- 
ment has been shown to give evidence 
regarding the hand-writing of that docu- 
ment. The trial Court and the learned Ses- 
sions Judge have accepted the evidence of 
the head-master as proof that: this docu- 
ment was in the hand-writing of Damodar 
Narain and [ consider that they were justi- 
fied in doing so. In that view of the matter 
the abetment by e-..spiracy of the attack 
on Ramji Chaudhuri is proved and the con- 
viction of Damodar Narain in the case out 
of which application in Oriminal Revision 
No. 21 arises must be affirmed. 

Mr. Manuk argues, that although if the 
letter was in the hand writing of Damodar 
Narain Chaudhuri, it might afford evidence 
of abetment of the beating of Ramji Chaud- 
huri, it cafmot be treated as evidence of 

(1) 36 M159;* 14 Ind. Oas. 418; 22 M LJ 270; 13 
Or. L J 226; (1912, M W N 125, + * è 

(2) 28 B 58; 5 Bom. L R 863. 
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abetment of extortion of the head master's 
report. Udit Narain’s statement to the 
head-master that Damodar Narain Chaud- 
huri had said that he must be forced to 
give a report siuce we know that there 
was a conspiracy between Udit Narain and 
Vamodar Narain to beat Ramji Chaudhuri, 
is sufficiently corroborated bythe draft 
itself and Itconsider that the conviction of 
abetment in the second .case should also 
be maintained. An outrage like this must 
not go unpunished and Damodar Narain 
Ohaudhuri, though he may be an old mar 
‘cannot be sentenced otherwise than to 
imprisonment. The result is that for 
mahant Jagdish Das the finding and sen- 
tence is set aside and he is acquitted. For 
the rest of the petitioners in both the cases, 
the findings and sentences are maintained, 
but all sentences cf imprisonment other 
than those of imprisonment in default of 
‘payment of fine in the two cases may run 
concurrently. 


D. Order accordingly. 





BOMBAY HIGH COURT 
Criminal Reference No, 53 of 1938 
| July 26, 1938 
BROOMFIELD AND NORMAN, JJ. 
EMPEROR—Proszcutok 
versus 
YESHABA SAKHOBA PATIL— 
i ~ OPPONENT 
Penal Code (Act XLV of 1860), ss. 379, 411, 380, 
454—Accused merely showing place where stolen pro- 
erty is concealed— Conviction under s. 379 or s. 411 
—-Punishment—Procedure—Cenviction under s, 379 or 
3.380 and s. 454 — No desire to inflict substantial 
ce—Proper course. 
athe mere fant that an accused person points out the 
* place in which the stolen property is concealed does 
not give rise to any presumption under s, 114, Evi- 
dence Act, or justify his conviction for the offence of 
receiving stolen property, still less for the offence of 
theft, Emperor v Shivputraya (1), followed. 
When the offences charged are theft and house- 
preaking, if the Magistrate gives merely a nominal 
sentence of imprisonment till the rising of the Court, 
“then, although heis complying with the letter of the 
law, he is in fact treating the accused more leniently 
than if he had applied s. 662 (1), Oriminal Procedure 
Gode; But theft and house-bieaking are offences for 
“Which separate punishments can be given, lf the 
accused is convicted under s. 379, theft, or s. 350, 
theft in a building, he may, in a proper case, be re- 
leased on probation of good conduct. If he is con- 
victed of house-breaking with intent to commit theft 
(65. 454 and 457), a sentence of imprisonment is 
obligatory. When, therefore, the accuged ie convicted 
-under both these sections and the Magistrate con- 
siders that itis not desirable to inflict a substantial 
sentence of imprisonment, his proper course is to 
@irect the accused toexecute a bond under a. 564 (1) 
for the offence of the thefttand to sentence him to im- 
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prisonment until the risingof the Oourt forthe. 


offence of house-breaking. - . 
Mr. D, R. Manerikar, for the Opponent. 
Mr. P. B. Shingne, Goverament Pleader, 

for - the Crown. ie 

Norman,J.—This is a reference from 
the District Magistrate of Belgaum. The 
opponent was convicted by the trial 
Magistrate of offences under ss. 380 and 454, 
Indian Penal Code, and the Magistrate 
directed that he should be released on pro- 
bation of good conduct unders. 562 (1), 
Criminal Procedure Code. The learned 
District Magistrate has made the reference 
on the ground that as the offence under 
s. 454 is punishable with more than seven 
years’ imprisonment and the opponent was 
more than 21 years old, the Magistrate 
had uo power to act under s. 562 (1). The 
District Magistrate's view is correct. But 
after hearing Mr. Manerikar on behalf of 
the opponent, we are not satished that there 
was evidence on which the opponent could 
be convicted. The only evidence against 
him is that, after another accused had 
poicted out where the stolen property was 
concealed, he himself pointed out the same 
place. That place wasa threshing floor 
which did not belong to the opponent and 
to which the whole village had access. All 
thatthe opponent’s action proves is that he 
knew where the stolen property was con- 
cealed. Now it has been pointed out by 
this Court in Emperor v., Shivputraya (1) 
that the mere fact that an accused person 
points out the place in which the stolen 
property is concealed does not give rise 
to any presumption under s. 114, Evi- 
dence Act, or justify his conviction for 
the offence of receiving stolen property, 
still less for the offence of theft. In view 
of this authority, with which I respectfully 
agree, the conviction of the opponent can- 
not be upheld, and exercising our powers 
in revision, we set aside the conviction and 
acquit him and direct that the bond be 
cancelled. 

As, however, we frequently receive refer- 
ences because a Magistrate has acted under 
s. 562 (1) when the offences charged are 
thef: and house- breaking, we desire to point 
out what the correct procedure is. If the 
Magistrate gives merely a nominal sen- 
tence of imprisonment till the rising of 
the Court, then, although he is complying 
with the letter of the law,he is in fact 
treating the accused more leniently than if 


(1) 32Bom. L R 574; 196 Ind. Oas. 876; A1 R 1930 
Bom, %44; (1930) Cr. Oas. 698; 31 Or. L J 7104; Ind. 
Rul. (1930) Bom. 444. 
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he had applied s. 562 (1). But theft and 
„house: breaking are offences for which 
¿separate punishments can be given. If the 
„accused is convicted under s. 379, theft- 
.or 8. 380, theft in a building, he may, in’ a 
proper case, be released on probation of 
good conduct. Ifhe is convicted of house- 
breaking with intent to commit theft (ss. 
454 and’ 457), a sentence of imprisonment 
is obligatory. When, therefore, the accused 
is convicted under both these sections and 
the Magistrate considers that it is not 
desirable to inflict a substantial sentence 
of imprisonment, his proper course is to 
direct the accused to execute a bond under 
s. 502 (1) for the offence of theft and to 
sentence him to imprisonment until the 
“ rising of the Court for the offence of house- 
breaking. The District Magistrate should 
_ bring the proper practice in this matter to 
the notice of Magistrates snbordinate to 
im. 


“D, Order accordingly. 





LAHORE HIGH COURT 
Second Civil Appeal No. 341 of 1937 
November 28, 1937 
| ADDISON AND Din MonammaAn, JJ. 
JAGAT SINGH AND OTaERS—DEFENDANTS 
—APPELLANTS 
| versus 
Musammat RAJ DEVI AND OTAERS— 
PLAINTIFFS -~ RESPONDENTS 
Custom (Punjab)— Widow— Power over income held 
` by her as widow — Property acquired out of such 
income, whether separate property— Widow succeeding 
tohusband’s tenancy — Acquisition of properietary 
rights—W hether acquires them as absolute owner, 

In the Punjab under Customary Law, a widow has 
full power over the income of the estate which she 
holds asa widow and can do with it as she likes and 
if she acquires property out of that income, it is not 
anaccretionto her husband’s estate but her own 
separate property, 

Whena widow who succeeds to the tenancy held by 
her deceased husband on peasant terms, purchases 
the proprietary rights from the Government, she does 
so in her own capacity and is absolute owner. She 
does not get those rights under Oolonization of 
Government Lands (Punjab) Act 1912, as a life astate 
for the benefit of her reversioners. Matap Kuar v. 
Hakim Singh (1) and Seva Singh v Bholt (2), relied on. 

[Case-law referred to ] . 

Ne O. A. from the decree of the District 

‘Judge, Lyallpur, dated February 18, 1937. 

Mr, Achhru Ram, for the Appellants. 

Mr. M. L. Puri, for the Respondents. 


‘Addison, J.—A squareof land in Chak 
No. 99 R. B. in Tahsil Jaranwala of the 
Lyallpur District was granted to Mian 

ingh, Jat, the husband of Musammat Raj 
pei plaintiff No, 1, as a tenant on abad- 
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kari or peasant terms Mian Singh 
died as a tenant. Subsequent to his death 
his widow, Musammat Raj Devi, who.suc- 
ceeded to the tenancy, purchased the pro- 
prietary rights in Augast, 1933, from the 
Government, ‘Thereafter she gifted the 
land ia favour of plaintiffs Nos. 2to 4 by 
means of a registered deed, dated August 
24,1933. The defendants are reversioners 
of Mian Singh and resisted possession. Ac- 
cordingly the plaintiffs have brought the 
present suit for possession of the land. The 
pleas of the defendants were to the effect 
that Musammat Raj Devi acquired pro- 
prietary rights only as a representative of 
her deceased husband and not as an abso- 
lute owner and that, therefore, she had 
only a widow's estate in those rights. Is 
was further contended that the money paid 
for the acquisition of the proprietary rights 
was money derived from the income of the 
property in suit which she held as a widow 
under Oustomary Law and that, therefore, 
the property in the land was an accretion 
to the estate of her deceased husband. Fol- 
lowing numerous decisions of this Court, the 
pleas of the defendants were rejected by 
the trial Judge and the lower Appellate 
Oourt and a decree for possession given. 
Against this decision the defendants have 
preferred this second appeal. 

There is a mass of authority in favour of 
the view that under Oustomary Law a 
widow thus acquiring proprietary rights 
acquires them as an absolute owner whether 
the grant is a peasant or yeoman grant, In 
the peasant grants, as a matter of fact, no 
provision was made for more than acquisi- 
tion of occupancy rights though in the 
yeoman grants provision was made both for 
occupancy rights and proprietary rights 
on payment of certain sums and on fulfl-. 
ment of certain conditions. This, however, 
does not affect the merits of the appeal. 
The first case which weneed refer to ig 
Malap Kuar v Hakim Singh (1). That was 
a case somewhat similar tothe present and 
it was held that the widows when they 
paid the necessary sums to the Government 
became ipso facto owners of the land in 
their own right and could not be dispos- 
sessed therefrom. An absolutely similar 
case is Seva Singhv. Bholi (2), while Lal 
v. Gauhar (3), was decided on the same 
reasoning though the facts were slightly 

(1) 8 P R 1915; 28 Ind. Cas, 441; AIR 1914 Lah, 509. 
195 P L R 1912 i 

(2)129 PR a 36 Ind. Oas. 382; AIR 1916 Lah. 


100; 83 PL R 1917. 
i 5 5 PR 1918; 44 Ind. Oas. 129; A I R1918 Lab 
03. ; 
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different. In it the sons acquired the pro- 
prietary rights on payment though their 
father was the original Government tenant 
and had acquired occupancy rights. It was 
held that as the sons acquired the pro- 
prietary rights, the land was self-acquired 
in their hands, though their father was the 
original grantee and had acquired occu- 
pancy rights therein. | 

Similarly in Bisakha Singh v, Ishar Singh 
(4), a decision by Sir Shadi Lal, O. J. 
and Wilberforce, J., it was held that the 
land in the widow's hands was her self- 
acquired property as she had acquired the 
proprietary rights and the reversioners had, 
therefore, no power to control her acts. 
Hurji v. Chanan Mal (5), is a case where 
the father was the grantee and the sms 
acquired proprietary rights from Gov- 
ernment. It was held that the land was 
not ancestral in the hands ofthe sons. In 
Narain Singh v. Sada Kaur (6), it was held 
that the widow acquired the occupancy 
rights for herself and not as representative 
of ker deceased husband and that her right 
to dispose of such self-acquired property 
was unlimited. This was a case where 
the husband was the original tenant but 
had not acquired occupancy rights befcre 
he died. The reasoning isthe same as in 
the other cases. Budhan v. Karman (7), is 
an extreme case. The grantee died before 
acquiring proprietary rights and mutation 
was effected in the names of his three sons 
and the widow of his pre-deceased son in 
equal shares, it being noted that the widow 
would hold the tenancy till death or re- 
marriage. Subsequently the Deputy Com- 
missioner passed an order conferring pro- 
prietary rights in the tenancyon the de- 
ceased and directed the land to be mutated 

sin the names of the three sons and the 
widow as full owners in equal shares. It 
was held that, as regards the one-fourth 
share, the widow must be considered to be 
an absolute owner, having full right to 
devise her share as she liked. This was a 
decision by Harrison and Tek Chand, JJ. 

The last case which we need refer to is 
Mansabdar Khanv. Allah Dei (8). That 
was a case where the widow under Oustom- 
ary Law was in possession of her husband’s 
estate and acquired certain property by 


(AIR 1921 Lah. 115; 4 Lah. L J 296.” 


(5) 2 L 195; 63 Ind. Cas. 908; A IR 1921 Lah, 1993 


63; 84 P L R 1921. 
(6) 6 L 134; 88 Ind. Oas. 64; AIR 1925 Lah. 305; 
96 P L-R 169, 
(2) AIR193t Lah. 417; 131 Ind. Cas, 214. 
(8) A IR 1934 Lah, 485; 152 Ind. Cas. 910; 35 PLR 
5; 7 R L31. A 
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the exercise of the right of preemption which 
she had in her capacity as holding the land 
asa widow. It wasnot proved that the 
pre-emptive price was paid from the hus- 
band’s estate and it was held that the pro- 
perty so acquired did not form part of the 
husband's estate. In the judgment of 
Monroe, J. occur the following remarks : 

“Mr Badri Das has admitted tous that there is 
no direct authority in his favour and it seems to 
me that unless the principle of Keech v. Sankford 
(5), is part of the Customary Law of the Punjab, tha 
conclusion contended for by Mr. Badri Das would not 
follow. If that principle were part of the Oustomary 
law, there would long ago have been some statement 
in the authorities to that effect" 


There is much force in the remarks quote 
ed, for, custom depends on what has been 
done in the past and there is no authority 
except possibly one case which helps the 
appellants in a way. Itis true that under 
Hindu Law [see Teh! Kaur v. Amar Nath 
(10)}], an accretion made by an heiress par- 
taxes of the estate to which it is added, but 
the question whether any property is an 
accretion to the estate of the deceased hus- 
band is one of intention on the part of the 
heiress to augment that estate by treating 
it as a part thereof, though in the absence 
of anything appearing to the contrary any 
purchase made out of the income of an 
estate may be presumed to be an accretion 
thereto under Hindu Law. Similarly Naba- 
kishore v. Upendrakishore, 65 Ind. Cas. 305 
(11), was a decision of their Lordships of 
the Privy Council in somewhat similar terme, 
That also was a case under Hindu Law, 

It was contended, however, that the decir 
sion in Jiwan Singh v. Aymer Kaur (12), 
was in favour of the appellants. That was a 
case standing by itself where the first in- 
stalment of the purchase money was paid 
by the son of the grantee before he died. 
On the son's death his widows were entered 
as having inherited his rights in equal 
shares as a life estate and they paid ‘the 
remaining instalments. It was held in the 
peculiar circumstances of that case that the 
widows had only a life estate in the land 
wben purchased outright. That case, how- 
ever, stands by itself and is not an autho» 
rity in a straightforward case like the pre- 
sent, which is undoubtedly governed by the 
other authorities referred to. The course of 


(9) (1866) Sel. Cas Oh. 61; 2 Eq. Qas. Abr, 741, 
(10) A IR 1925 Lah, 2; 79 Ind. Oas. 670; 17 PWR 


GI) 65 Ind. Oas. 305; A IR 1922 PO39% 20 ALJ 
22; (1922) M W N 95, 26 O WN 322; 3%0 L J 116; 42 
ML J 253; 24 Bom, L R 346; 15 L W 417; 30 MLT 
234; 3 P L T 311 (P O). ae 

(12) AI R1932 Leh. 144; 134 Ind, Oas, 4117; Ind, 
Rul, (1932) Lah, 13. at 
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decision on this question in the Punjab 
has been uniform and it cannot be held 
that under Customary Law a widow acquires 
under the Colonization of Government 
Lands (Punjab) Act V of 1912, the proprie- 
tary rights inthe land from Gcvernment 
asa life estate for the benefit of the 1ever- 
sioners. She does so in her own capacity and 
is absolute owner. This was the only ground 
of appeal argued and there is obviously no 
force in the first ground of appeal to the 
effect that the District Judge was wrong in 
law in holding that the doctrine of graft 
and the principle of s. 90, Trusts Act, were 
inapplicable to the present case. A Full 
Bench of the Allahabad High Court held 
in Sri Ram Jankiji v. Jagdamba Prasad 
(13), that a Hindu widow in possession of 
her husband's estate, who acquired certain 
property through the exercise of her right 
of pre-emption which she had in that capa- 
city, but did not pay the pre-emptive price 
from her husband's estate, held the property 
60 acquired as her own separate property 
and thats. 90, Trusts Act, had oo application. 
Under Customary Law, a widow has full 
power over the income of the estate which 
she holds asa widow and can do with it as 
she likes and we know of no case where it 
has been held that if she acquired property 
out of that income, it was an accretion to 
her husband's estate and not herown sepa- 
rate property. Under Customary Law it is 
hecessary to prove that such a custom exists, 
and it is now tco late in the dayto put 
forward any such plea which, moreover, is 
not supported by any evidence. For the 
reasons given, we dismiss this appeal with 
costs. 
D. Appeal dismissed, 


(18) 43 A 374; 61 Ind, Cas. 3; A I R 1921 All, 11; 19 
A Ld 129 (F B). 





. PATNA HIGH COURT 
Oriminal Revision No. 645 of 1937 
January 17, 138 
, Mosammap Noor, J. 
GULAB KUER AND ANGTHER— PETITIONERS 


=e versus 
GANOURI KOERI AND OTHERS— OPPOSITE 


PaBTY 

Criminal Procedure Code (Act V of 1898), s. 145— 
Landlord claiming large number of plots to be in his 
possession but different sets of tenants claiming 
different plots separately—One enquiry under s. 145— 
_ Legality— Whether  prejudicial—Magistrate should 
` apply his mind to individual holding. 
- . One enguiry under s. 145, Criminal Procedure Code, 

in a case which the landlord claims a large 
number of plots to be in his possession while different 
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sete of tenants claim different plots in their res- 
pective possessions sepurately, is not illegal or neces- 
sarily irregular, But when there is such a combina- 
tion of the claims of different seta of ratyats against 
one landlord inone enquiry, the question of pre- 
judice will haveto be examined. In a case like this 
where a body of tenants rightly or wrongly claim a 
large area of lands as having been settled with them, 
there ie always the danger that from general evidence 
conclusions will be drawn in respect of specific lands. 
It is, therefore, essential for Magistrate to apply his 
mindto the case of each individual holding. Ram 
Kishun Singh v. Foujdar Gope (1), relied on. 

Cr. R. against an order of the District 
Magistrate, Gaya, dated November 18, 
1937. 

Mr. Sarjoo Prasad, for the Petitioners, 

Qazi Nazrul Hasan, for the Opposite 
Party. 

Order.—This application is against an 
order under s. 145, Oriminal Procedure 
Code, passed ina proceeding between the 
landlords (rst party) and some of the 
tenants (second party) of the village Noni 
Jalalpur in the District of Gaya. The 
landlords admittedly had certain bakasht 
lands in the village which were recorded 
as such in the settlement records, Then 
there are certain lands which were recorde 
ed as uncultivated land of the landlords. 
Some other lands which were recorded as 
raiyati lands of some of the tenants who no 
longer claim them, were also in dispute and 
regarding them, the version of the land- 
lords was that they had abandoned them 
and they became their (landlords’) bakasht. 
All these lands form khatas Nos. 119, 18, 70, 
71,90, 91, 95 and 99. The landlords claimed 
all these lands and alleged that they have 
all along been in their khas possession. 
The tenants (second party), on the other 
hand, though they did not dispute that thg 
lands were bakasht lands of the landlords, 
claimed that most of them were settled 
with them on batai by the landlords and had 
been in their possession. There were a 
number of plots of the suid khatas which 
were not claimed by the tenants. The 
proceeding started at the instance 
of the landlord who asked that the ten- 
ants (second party) should be bound down 
as they were prepared to take forcible 
possession of their bekasht lands. At 
first it was one under s. 107, Criminal 
Procedure Code, but was later converted 
into one under s. 145, Oriminal 
Procedure Code. In the first written 
statement the tenants (second party) 
claimed possession of the disputed lands 
without specifying which plot was in 
possessicn cf which of the tenants. In a 
supplementary written statement, however® 
they specified this ‘in the schedule, 
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They didnot lay any claim to plots 109, 
158, etc. etc» and 5 bighas of gairmazrua 
land. About 22 tenants did not claim any 
portion of the disputed land, but the 
remaining members of the second party 
(about 37 in number) claimed some land 
orthe other. The learned Magistrate 
examined a few witnesses on behalf of 
the landlord and a few on behalf of the 
tenants and held that all the lands of the 
said khatas accepting those which were not 


‘ claimed by any of the members of the 


second party was in possession of the 
second party. He, however, did not specify 
which of the second party was in pcsses- 
sion of which plot. The landlords first 
party moved the District Magistrate for 
reference to this Court. This was rejected. 
The first party has, therefore, moved this 
Oourt. 

The procedure adopted by the learned 
Magistrate has been characterized by the 
learned District Magistrate as irregular but 
the irregularity being of a minor kind, he 
has held that on the whole the first party 
was not in any way prejudiced and there- 
fore he has not referred the case to this 
Court. I do not, fora moment, suggest that 
one enquiry under s. 145, Criminal Proce- 
dure Code, in a case in which the land- 
lord claims a large number of plots to 
be in his possession while different sets of 
tenants claim different plots in their res- 
pective possessions separately is illegal or 
necessarily irregular. But when there is 
such: a combination of the claims of 
different sets of ratyats against one land- 
Jord in one enquiry, the question of pre- 
judice will have to be examined. In my 
opinion the caseis on all fours with the 
case in Ram Kishan Singh v. Foujdar Gope 
(1). The first party have a just grievance 
in this respect. The proceeding did not 
specify which of the plots was claimed 
by which raiyat. Though in the supple- 
mentary written statement the tenants did 
specify which of the plots was claimed by 
which of them, the order was a general 
one. The judgnient of the learned Magis- 
trate does not show that he applied his 
mind to individual holdings. In a case 
like this where a body of tenants rightly 
or wrongly claim a large area of lands 
as having been settled with them, there 


. is always the danger that from general 


evidence conclusions will be drawn in 
respect of specific lands. The allegaticn 
of tenants may be perfectly true, say in 


e (1)18 P LT 824; 170 Ind. Oas. 90; A IR 1937 Pat, 
. 413; 38 Or, L J 842; 3 B R 659; 10 R P 75, 
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respect cf 90 per cent. of the plots, but 
it may be falsein respect of JO per cent. 
of them. It may be that the case of the 
landlord that none of the disputed plots 
was ever settled with the raiyats was not 
true but on the other hand there is also 
the possibility that the claim of the 
raiyats that all the lands were settled 
with them may not be true. It was 
therefore essential for learned Magistrate 
to apply his mind to the case of each in- 
dividual holding. 

It must be borne in mind that according 
to the Record of Rights most of the dis-' 
puted lands were atthe time of the sur- 
vey in the possession of the landlord and 
settlement with the raiyats, if any, must 
have been made in subsequent years. The 
learned Magistrate ought to bave consider- 
ed the case of each setilement. The 
general enquiry has prejudiced the land- 
lords in meeting the case set up by the 
second party. There will be another 
difficulty. Supposing for instance some of 
the members of the second party surrender 
their holdings, the landlord will be in 
difficulty to get possession of them in the 
absence of specifications of the lands in the 
order which is in favour of the second 
party as awhole. Then the landlord will 
be in difficulty ifhe wants to institute a 
civil suit against the order of the learned 
Magistrate. Taking all tbe circumstances 
into consideration I think that I should 
pass the same order which was passed 
by Rowland, J, in the case above referred 
to, I amnot unmindful of the administra- 
tive difficulties to which the learned Dis- 
trict Magistrate had made a reference in his 
judgment. That difficulty is certainly 
great, specially as the disputes of this © 
nature have become common. But it is 
all the more necessary that cases like 
this should be tried with utmost care 
with due regard to the individual cases 
and that conclusions should not be arrived 
at on general evidence. 

I understand that the lands have been 
attached and are being managed by the 
khas mahal. As I believe that the case will 
be disposed of before the next cultivation 
season comes, I do not think thatthe order 
1 propose to pass will cause any undue 
hardship to either party. I therefore set 
aside the order of the learned Magistrate 
and remand the case with these directions; 
The proceeding under s. 145 dfawn up by 
the learned Magistrate should be amended. 
Those members of the second party who 
did not claim any portion of the disputed 
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land should be discharged frcm the pro- 
ceeding and their names should be 
expunged. Those plots of land to which no 
claim has been laid by any member of 
the second party, namely those which the 
learned Magistrate has found to be in 
the possession of the first party and any 
other plot which on examination be found 
to be unclaimed should be omitted from 
the proceeding. Lands claimed by each 
set of the second party should be sepa- 
rately specified in the proceeding. Copies 
of the amended proceeding will be served 
upon the parties and also published in the 
locality. Both parties will be entitled to file 
any supplementary written statement they 
think fit. The parties will then be allowed 
to adduce any additional evidence they 
desire to produce and then the learned 
Magistrate will dispose of the case in 
accordance with law. He must come to a 
conclusion in respect of each holding 
separately, I believe that the Magistrate 
who heard the case is still available in 
Gaya. Tf so, the case will go back to 
him to carry out the directions given 
above. There will not bea de novo trial. 
The evidence already adduced will remain 
on the record and utilized. If he is 
‘not available, the District Magistrate will 
make over the case to some other Magis- 
trate who will hear the case de novo on the 
lines indicated above. 


D. Case remanded. 


_CALCUTTA HIGH COURT 
Civil Appeals Nos. 94, 1061, 1062 and 
1355 of 1936 
April 4, 1938 
M. O. Gnose AND BARTLEY, JJ. 
. ROY SATINDRA NATH CHOUDHURY — 
i Dergnpant No. 2 AND of HERS— 
; APPELLANTS 
Versus 
ROY HARENDRA NATH CHOUDHURY 
—PLAINTIRE AND ANOTHER—DEFBNDANT 
: No. 1—Responpents 
Bengal Tenancy Act (VIII of 1885), s. 104— Sur- 
render of permanent lease and taking of new one for 
99 years from Government, of same estate—Subsequent 
survey and settlement and increase of rent — No 
objection under cls. (E), (G) or (H) of s. 104—Suit for 
declaration that assessment was illegal — Settlement 
Officer heid, was entitled to assess rent. 
The Government granted a permanent lease to the 
- predecessors of the parties in respect of certain 
- estate. Thereafter, the lessors created certain perma- 
nent tenures at fixed rent under the above permanent 
lease, The tenures were held by themselves, There- 
* after the Government offered certain terms to the 
lessors whereupon the lessors surrendered the 
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permanent lease at a fixed rate given to them and in 
place of the same they took from Government a lease 
for 99 years of the same estate. When the term of 
94 years wag over, there was a cadastral survey and 
settlement under Chap, X, Bengal Tenancy Act, and 
asa result the revenue was increased. The tenants 
after some years brought a suitfor declaration that 
the assessment of rent made by the Settlement Officer 
was without jurisdiction and illegal : 

Held, that the Settlement Offiser was entitled to 
settle rent under s. 104, Bengal Tenancy Act and as 
the parties did not object under s. 104 (E), (G) or (H), 
the rent settled must be deemed to have been cor 
rectly settled and to be fair and equitable. Pria 
Nath Das v. Ram Taran Chatterji (1), Prafulla 
Nath Tagore v. T. C. Tweedie (2) and Sarada Prosad 
Ghose v, Prafulla Chandra Ghose (3), distinguished. 

Messrs. Gunad» Charan Sen, Surendra 
Nath Basu (Sr) and Premranjan Roy 
Choudhury (in No. 1355}, Mr. R. B. Pal and 
Mr. Shyamapada Majumdar for Mr. Prem- 
ranjan Roy Choudhury (in Nos. 1061 and 
1062), Messrs. Jogesh Chandra Roy, Sarat 
Chandra Mukherjee, Indu Bhusan Mu- 
kherjee and Ramjit Mukherjee (in No. 984), 
for the Appellants. 

Dr. R. B. Paland Mr. Shyamapada Majum- 
dar for Mr. Premranjan Roy Choudhury 
(in No. 984), Messrs. Jogesh Chandra Roy, 
Sarat Chanira Mukherjee, Indu Bhusan 
Mukherjee and Kamjit Mukherjee (in 
Nos. 1355 and 1061), Messrs. Jogesh Chandra 
Roy, Sarat Chandra Mukherjee, Indu 
Bhusan Mukherjee and Kamjit Mukherjee 
(in Nos. 1061, 1062 and 1355), for the Res- 
pondents. 


Judgment.—These four appeals arise 
out of litigation among three parties, (1) 
Rai Satindra Nath Choudhury, appellant 
in Appeal No. 984, (2) Rai Dhirendra Nath 
Choudhury, appellant in Appeals No. 1061 
and 1062 and (3) Rai Harendra Nath Chou- 
dbury, who is respondent in the above three 
appeals and appellant in Appeal No. 1355. 
Upon hearing the learned Advocates, ite 
appears that these three parties are co- 
sharer landlords in respect of a temporarily 
settled estate under Government and they 
are also co-sharer tenants in respect of cer- 
tain permanent tenures which were created 
by their predecessors within the estate. It 
appears that in 1827, the Government of 
Bengal granted a permanent lease to the 
predecessors of the parties in respect of the 
estate. Theieafter, in 1840, the lessors 
created certain permanent tenures at fixed 
rent under the above permanent lease. 
These tenures were held by themselves. 
Thereafter in 1853, the Government offered 
certain terms tothe lessors whereupon the 
lessors surrendered the permanent lease at 
a fixed rate given to them in 1827 and i 
place of the same they took from Govern- 
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„ment a lease for. 99 years, of the same 
:estate, In 1926, when the term ‘of. 93 years 
was over, there, was è cadastral survey and 
settlement under Chap. X, Bengal Tenancy 
Act. The Settlement Officer proceeded 
under s. 104 and settled the land revenue 
of the estate. The result was that the 
annual revenue which wak previously paid 
at Rs: 1,200 per annum. was inéreased to 
Rs. 23,269. In so settling the land revenue, 
the Settlement Officer proceedéd to settle 
the fair and equitable rent for tenants of 
every class as required by s. 104 and the 
rents of the holders of the tenures’ were 
accordingly settléd at:rates much more than 
the rates which had been fixed in 1840. In 
1934, Rai Harendra Nath Choudhury: 
instituted a title suit against Rai Satindra 
Nath Choudhury and Rai Dhirendra Nath 


Choudhury praying for a declaration that . 


the assessment of rent made in 1926 by 
the Settlement Officer was without juris- 
diction and illegal. In the same. year, Rai 
Satindra Nath instituted a suit-against Rai 
Dhirendra Nath and Rai Harendra, -Nath' 
claiming-the. same declaration that ‘the 
assessmént - of rent of 1926 was without 
‘jurisdiction and ‘illegal. Both these-suits 
were. dismissed by the trial Court which 
held that'the. assessments wefe in accord- 
ance with-Jaw and not ultra vires. In 
appeal, the decrees were reversed and iti was’ 
held that the assessments were illegal and 
without jurisdiction. From those decrées 
arise Appeals Nos. 984, 1355 and. 1061. 
The question in these three appeals is 
Whether the assessment of rent made by 
the ‘Settlement Officer in 1926 is without 
Jurisdiction. and illegal. It is worthy of 
note, as the first Court held, that during 


he séttlement operation the parties. as. 


the tenure-holders did not raise any objec- 
. tion on the point ofthe settlemet of rent. 
They, as proprietors, submitted to pay, 
énhancement and executed in 1926.4 frésh 
kabuliat agreeing to pay rent at Rs. 23,000 
odd. Subsequently on various representa- 
tions made by the parties as landlords and 
Various other landlords of the Sundarbans 
the Government of Bengal reduced the 


réVenue from Rs. 23,000 odd to’ Rs. 10,916. ` 


It would appear ‘that as tenure holders 
also they made a representation to Gov- 
ernment. The Court of Appeal below has 
referred toa letter of the Government of 
Bengal dated January 19, 1932» in which it 


kn * 


was said : A 


“As the leases to the sub-tenant were granted at 
t tihe when the grantees had the right to grant 
mokorary mourasht leases, these mokorary mowrashi 
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lenses are prima fasie binding on Government and 


therefore special orders regarding. assessment of such 
È ” 
estates are necessary. 


- From this statement in the Government 
letter, the learned District Judge has con- 
cluded that the mokorary mourashi leases 
being: binding on Government any altera- 
tion of rent by the Settlement Officer was 
ultra vires and without jurisdiction. In our 
opinion, the view taken by the learned 


District Judge cannot be supported. It was 


the opiniort of the Government that the 
mokorary mqurashi leases were prima facie 
binding on Government. They did not 
thereby set aside the settlement of .rent 
made by the Revenue Officers, They had 
jurisdiction to do so but they did not do so. 
They stated that special orders regarding 
the assessment were necessary but appa- 
rently the parties as tenure-holders did 
not pursue the matter further and “did not 


approach the Government to take neces-, 


sary stepe to revise the settlement of rent ` 


of these leases. Until they are revised or 
set aside by Government, these settlements 
of rent are lawful and binding on the 
parties. i rae 

. Many authorities were cited. It isun- 
necessary to refer to them as none of them 
are‘to the point. Seciion 104 is perfectly 
clear. Ht lays down thatin every case where 
a settlement of land revenue is about to be 
made, the Revenue Officer shall settle fair 
and equilable rents for tenants of every 
class. These are plain words’ and there is 
no limitation to the jurisdiction of the 
There is a provision that 
the Revenue Officer shall not settle ren's 
of tenants in an estate belonging to Govern- 
ment if it deces not appear to the Lccal 
Government to be expedient that he should 
doso. In other words, the Revenue Officer 
in „proceeding to act under this section in a 
Government estate as in the present case 
is bound to follow the directions of the 
Government. If only the three parties now 


-before the Court or their predecessors had 


‘apprcacned the Government properly, they 
might have persuaded the Government to 


-direct the Revenue Officers to revise ‘the 


rénta'which*had been settled in 1926: But 
until they. do sp, the assessment of rent will 
stand, The result is that all these three 


, appeals, Appeals Nos. 984, 1061 and 1355 


of 1936, are allowed with costs. Next comes 
Second Appeal No. 1062 cf 1936. This 
appeal arises out of a rent suit which was 
instituted in 1934 by Rai Dhirendra Nath 
Choudkury against Rai Harendra Nath 
Choudhury claiming rent on the basis of thè 


` 
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rent setiled in 1926. The defence was that 
the assessment of 1926 was not binding on 
the defendant and he was liable to pay on 
the basis of the patta of 1540. The trial 
Court rejected the defence and decreed the 
suit. In appeal, the decree was reversed 
and the rent was decreed on the basis of 
the patia of 1840. It is worthy of note 
that this attack on the settlement of rent 
of 1926 was only made after the Govern» 
ment letter of 1932. Previous to that, in 
November 1929, Rai Dhirendra Nath insti- 
tuted a rent suit against Rai Harendra 
|. Nath claiming rent according to the Record 
of Rights for the years 1332 to 1335. There, 
Rai Harendra Nath made no objection to 
pay rent according to the Record of Rights. 
He merely claimed set-off on account of 
Tents which were due from Rai Dhirendra 
Nath to himself. That also he claimed 
according to the Record of Rights. It was 
only in the year 1934 that the parties 
thought fit to claim that the assessment of 
Tent of 1926 was illegal. 


It is urged for the respondent that the 
permanent lease at a fixed rent was created 
in 1840 at a time when the estate was 
Permanently settled and when the estate 
was unsettled in 1853, these kabuliats of 
1840 were not altered and the tenure- 
holders are entitled to insist on the terms 
of the kabuliat of 1540. In support of this 
view, the cases in Pria Nath Das 
v. Ram Taran Chatterji (1), Prafulla 
Nath Tagore v. T. C. Tweedie (2), 
and. Sarada Prosad Ghose v. Prafulla 
Chandra Ghosh (3) have been quoted. In 
all those cases, it was held that the tenure- 
holder was entitled to rely on the terms of 
the kabuliat as against the landlord who or 
whose predecessor had granted the kabuliat 
even though a portion of the land held by 
the tenant was resumed by Government 
and assessed to increased rent. The basis 
of those cases was that the parties were 
different and distinct. In this case the par- 
ties are the same figuring as landlord in 
one case and as tenant in the other case. 
As landlords they had voluntarily agreed 
to Government in 1853 that this estate 
should be made a temporary estate for 99 
years ending with 1926. While they did 
so, they knew very well that the per- 
manent tenures which their predecessors 


(9 30 081i 36 LA 159; 7 O W N 601;8Sar, 497 
uO AIR 1922 Oal. 248; 65 Ind. Cas. 234; 35 O LJ 


. + x 
(3) 650 L J 583; 178 Ind, Gas. 671; A I R1938 Osl, 
188; 11 RO 145. < 
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had created for themselves in 1810 stood 
to be tenures held under a temporarily 
settled estate. Asin 1926 it was atemp- 
rarily settled estate whose term was over, 
it was the duty of the Revenue Officer to 
settle the land revenue under s. 104, Ben- 
gal Tenancy Act and s. 10: made it neces- 
sary for the Settlement Oficer to settle 
fair and equitable rents for tenants of 
every class. The parties must be presumed 
to have been cognizant of all the actions 
of the Settlement Officer. After the Settle- 
ment Officer prepared his rent roll and 
duly published it in the Record of Rights, 
the parties as tenure-holders, if they object- 
ed to the settlement of the rent, could have 
made objections under s. 104 (E) and made 
appeals unders. 104(G). They made no 
objections to the settlement of rent. Sec- 
tion 104 (H) provides that they might 
institute a suit either on the basis that they 
were tenants #ta fixed rent and, therefore, 
their rents could not be enhanced or that 
the special conditions of the kabuliat under 
which they held the lands had not been 
recorded. They did not institute any such 
suit. Therefore, they are hit bys. 104 (J) 
which provides, subject to the provisions 
stated above, that the rents settled shall 
be deemed to have been correctly settled 
and to be fair and equitable rents within 
the meaning of the Act. 

Every case has to be decided upon its 
own facts. The facts of this case are pecu- 
liar. In one case Rai Satindra Nath claim- 
ed a declaration that the assessment was | 
illegal against Rai Dhirendra Natn and 
Rai Harendra Nath and they opposed the 
said declaration and in another suit Rai 
Harendra Nath claimed the very same 
declaration against RaiSatindra Nath and 
Rai Dhirendra Nath and they resisted that 
declaration. All these troubles arise because 
the parties are co-sharer landlords in res- 
pect of the estate and also co-sharer tenaats 
in respect of the tenures. But as their shares 
are not the same in respect of the estate 
and in respect of the tenures, their interests 
become different. Butas they as tenants 
knew very well the actions taken by the 
Revenue Officer and approved by them- 
selves as landlords, they, in our opinion, hava 
lost their rigat to agitate the matter any 
further. In the result the decree of the 
Court of Appeal below is reversed and that 
of the trial Court restored with costs. 


. 


8. Order accordingly. 
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_. QUDH CHIEF COURT 
First Civil Appeal No. 33 of 1936 
October 17, 1938 
Thomas, Aa. O. J. AND Zra-un Hasan, J. 
Th. AVADH SINGH—PLamntirpr— 
APPELLANT 


versus 
Th. RANDHIR SINGH ann 4 ofazes 
—Dgrenpants— RESPONDENTS 

Stamp Act (II of 1899), s. 35—Promissory note 
admitted—If can subsequently be rejected on ground 
of being insufficiently stamped. 

Even though an insufficiently stamped instru- 
ment has been wrongly admitted in evidence, it 
should not be called into question at any sub- 
sequent stage of the same suit or proceeding. The 
trial Court bas no more authority to review ita 
own order admitting the document in evidence 
than an Appellate Court would have to reverse that 
order on appeal. 

[Case-law discussed. } 


F. O. A. against the decree of the Addi- 
tional Subordinate Judge of Sitapur, dated 
December 23, 1935. 

Messrs. Hyder Husain, Bhagwati Nath 
Srivastara, C. N. Harkauli, and H. H. 
Zaidi, for the Appellant, 

Messrs. M. Wasim and K. N. Tandon, for 
the Respondents. 


Judgment.—This is a plaintiffs’ first 
appeal against a decree of the learned Addi- 
tional Civil Judge of Sitapur, dismissing 
his suit for recovery of money on foot of 
a promissory note. 

The promissory note in suit was executed 
by defendants-respondenis Nos. 2 to 5 and 


Thakur Randhir Singh deceased father of” 


respondents Nos, 1 (a) and’ 1 (b) in favour 
of the-plaintiff on May 28, 1932. At the time 
of the suit Randhir Singh was alive and was 
defendant No. 1 to the suit. The suit was 


contested by defendants Nos, 1 to 3 and 5.° 


Raghunath Singh, defendant-respondent 
No. 4, remained absent. 

The main plea of the contesting defend- 
ants was that the money due on the pro- 
missory note in suit had been paid off. The 
following issues were framed in the case on 
August 28, 1935 :— 

(1) Has the debt on the pro-note in suit 
been paid up as alleged ? 

(2) Isthe pro-note and receipt in suit 
genuine? 

(3) Whether the suit for 
amount is not maintainable ? 

(4) To what relief is the plaintiff entitled 
and to what relief are the defendanis en- 
titled under the Agriculturists’ Relief Act ? 

On the date of issues the cas was fixed 
for evidence for October 24, 1985. On 
October 12, 1935, the. Inspector of Stamps 
pfade a report that the promissory note in 


the entire 
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suit was insufficiently stamped as some of 
the stamps affixed to it had not been can- 
celled. On December 2, 1935, the Counsel 
for the defendants raised the plea that the 
promissory note in suit being insufficiently 
stamped, was inadmissible in evidence and 
that, therefore, the suit must fail, In reply 
the Counsel for the plaintiff contended that 
the contesting defendants could not raise 
this plea as they had admitted the exist- 
ence of the debt. The learned Judge, 
therefore, framed the following two issues 
more as Issues Nos. 5 and 6 :— | 

(5) Is the pro-note insufficiently stamp- 
ed? If 80, its effect ? 

(6) Are the defendants Nos. 1 to 3 and 
5 precluded from raising the plea which 
is the subject of Issue No. 5? 

The contesting defendants produced evi- 
dence in support ofthe plea of payment - 
but the learned Judge: disbelieving the 
evidence of the four witnesses held that the _ 
payment had not been proved. He, how- 
ever, dismissed the suit holding that the 
promiseory note in suit being inadmissible in 
evidence and as the previous promissory 
notes in lieu of which the promissory 
note in suit was, according to the defend- 
ants executed,’ were barred by time, the 
suit must fail. 

The learned Counsel for the appellant 
has raised three points before us. The first 
is that us the promissory note in suit was 
admitted in evidence on the date of issues, 
it could not subsequently be rejected.. The ` 
second is that the. contesting defendants . 
having admitted that the promissory notes . 
in suit was executed by them in lieu of’ 
money borrowea on four previous promissory 
notes, the suit should have been decreed on 
this admission. The thirdis that even if 
the promissory notein suit be keld to be 
inadmissible, the suit should be decreed 
as the receipt accompanying the promissory 
note in suit wasa sufficient acknowledg- 
ment to revive limitation on the previous 
debts, 

We have heard the learned Counsel for 
both the parties at length and are of cpinion 
that the appeal must be allowed. Sec- 
tion 36 of the Indian Stamp Act provides :— 

“Where an instrument has been admitted in evi- 
dence, such admission shall not, except as provided 
ins. 61, be calledin question at any stage of the 


same suit or proceeding on the ground that the 
instrument has not been duly stamped.” 


It hes been held by almost all the Courts 
in India that even though an inéufficiently 
stamped instrument has teen wr ngly admit- ` 
tedin evidence, it shall not be called into - 
quéstion at any subsequent stage of the same 
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mit or proceedings. We may refer to the 
lowing Cases in support of this view:— 
«atan Singh v, Pirbhu Diyal, (1931) A. L. 
, 230 (1), Noor Ahmed v. Irshad Ghaus, 
L. Ra 5 AIL 131 (2), Nirode Basini Mitra 
Sital Chandra Ghatak A.I. R. 1930 Cal- 
mtia, 577 (3), Bhupati Nath Chakrabarti 
Basanta Kumaree Debee, I. L. R. 63 Cal. 
)98 (4), Firm Duli Chand Maidan v. Panthi 
. L R. 1938 Lahore, 511 (5), Alimane 
thiba v. Koliseiti Subbarayaudu, A. L R. 
W32 Madras, 693 (6), Krishna Kumar Chat- 
ryt. Y. Jagapati Kaur, I. L. R. 16 Patna 
E (7), Wazir Chand v. Kundan, A. I. R. 
™36 Peshawar 200 (8), U Pan Nyov. U 
ini, A. I. R, 1936 Rangoon 498 (9), Jagan 
wth Bakhsh Singh v. Chandra Bhushan 
mgh, 1936 O. W. MN. 979 (10). 
In Noor Ahmed v. Irshad Ghaus, I. L. R. 
a) All. 131 (2), the learned Judge remarked: 
ge reference to s. 36 of the Indian Stamp Act, 
39, this was too laten stage at which to take 
“jection to the admissibility of the document. In 
9 case of Venkateswara Iyer v. Ramanatha Dheek- 
itar, A. I. R., 1929 Mad. 622 (11) it was held that 
here the plaintif sued on a promissory note and 
e defendant raised the plea that it was not 
Mmiasible in evidence on the ground that it was not 
lidly stamped, but no issue was framed on its 
Mmissibility and the Court of first iastance marked 
as an exhibit unconditionally, the Appellate Court 
48 NO jurisdiction to agitate the question of its 
issibility.” 
It is true that the case quoted above 
as one-in which the question of the 
Imissibility of the document was 
d apparently pressed until the appeal, 
document, however, is admitted in evi- 
mee under O. XIII, r. 4 of the Odde of 
Kvil Procedure, and when once it has been 
lmitted in evidence, under s. 36 of the 
mdian Stamp Act, the admission cannot be 
«lled in question at any stage of the same 


yD (1981 A LJ 230; 131 Ind. Oas.135; A I R 1931 
KD 55 A 181; 147 Ind. Cas. 205; A IR 1933 AlL 821; 
SAIR 1930 Oal, 3:7; 128 Ind. Oas. 187; 51 0 


‘4) 63 O 1093; 167 Ind, Oas. 713; A IR 193 
iy 40 o y N 1320; IRON ak A 

Lah, 511; 178 Ind, Oas. 19/; 
W231; 11. R L420; 400r Log, T ES KANA 
DA 1 È ioe Mad, 693; 139 Ind, Cag. 486; 63 M L 
3 | vi ri ; Ind, Rul. (1932) Mad, 
D) 16 Pat, 84; 167 Ind. Oas, 159: A IR 1937 Pat 
17 PL T 769; 3 is R37% 9 RP 335, eas, 
8) via R 1936 Pesh 200; 166 Ind. Gas 254;9 R 


ND, . 

9) AIR 1936 R ; ; 

neta ang. 498; 166 Ind, Oas. 116;9 R 

10) (1936) O W N 979; 165 Ind, Oas. 370: 9 

v4 1938 0, Lt 625; A TR 1937 Orne hig 
ad. 622; 119 . Oas. 472; 

K. 1929) Mad 960 ; Ind. Oas, 472; Ind. 
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suit or proceeding on the ground that the 
instrument has not been duly stamped. It 
appears to me, therefore, be quite clear 
that the trial Court had no-more authority to 
review itsown order admitting the document 
in “evidence that an Appellate Court would 
have to reverse that order on appeal.” 

In Bhupati Nath Chakrabarti v, Basanta 
Kumaree Debee, I. L. R. 63 Calcutta 1098 (4) 
it was said :— 

“Section 36, is, in its nature, mandatory and 
applies also to the Court of Appeal. The question 
has been considered in a number of cases in this 
Court and it has been held that it does not matter 
whether the document was rightly or wrongly ad- 
mitted, but if once it is admitted, it is not permis- 
sible to the Court whether it isa Court of Appeal or 
revision or trial Court to reject it from evidence.” 

We may note that the head note of this 
case appearsto be wrong in so faras it 
Says i— 

“A Court can only impound a document which is 
insuticiently stamped before it is received in evi- 
dence,” 

Their Lordships of the Oalcutta High 
Court, who decided this case do not appear 
to have laid down that a document cannot 
be impounded after it has been received in 
evidence and all that they held was that so 
far as the parties are concerned, an insuffi- 
ciently stamped document which has once 
been admitted in evidence cannot after- 
wards be rejected. Similarly ia Nirode 
Basini Mitra v. Sital Chandra Ghatak, A. 1. 
R., 1930 Cal. 577 (3), it washeld that under 
s. 36, it matters nothing whether a docu- 
ment was wrongly admitted or rightly 
admitted or admitted without objection, or 
after hearing or without hearimg such 
objection. In Firm Duli Chand Maidan v. 
Panthi, A. I. R. 1938 Lahore, 511 (5) 
it was held that where a suit for recovery 
of money is brought on the basis of a 
document executed by two persons and 
one cf the executants admits the execution 
of the document during the trial of the suit, 
it is not open to the Oourt to reject the 
document as against nim even if the docu- 
ment, is not duly stamped. In our own 
Court in Jagannath Bakhsh Singh v. 
Chandra Bhushan Singh, 1936 O. W. N. 
979 (1U) it was held that where a defendant 
admits a promissory note without any objec- 
ticn regarding its admissibility in evidence 
asa result ofthis, the document is produced 
and admitted in evidence, no objection 
can be entertained at a later stage of 
the suit on the Score of the promissory 
note being inadmissible for want of proper 
stamp. ‘The other cases referred to above 
also lay-down the same proposition of law. 
In the present case it appears from the 
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Proceedings of the Court dated August 28 
1935, that parties fled their documents on 
that date and the learned Judge made the 
following note in his own hand :— 

“Exhibits 1 to12 are of the plaintiff, Nos. 3 to 10 


denied and the rest admitted as ‘ i - 
Se neat as ‘genuine by defend: 


Exhibit 1 is the promissory note in suit 
and Ex. 2 is the receipt accompanying the 
promissory note. After making this note in 
the record, an endorsement to the following 
effect was causedto be made onthe same 
day by the learned Judgeon the back of 
the promissory note in suit :— 


“Genuineness admitted by def Y 
admitted in evilaa y defendante’ Pleader and 


This endorsement was initialled by the 
Judge. It was only on December 23, 1935 
the date on which the plaintiffs’ suit was 
dismissed that the following endorsements 
were made by the then Civil J udge :— 

a ic as stamps not cancelled", and 

We are of opinion that after the 
promissory note in question was admitted 
in evidence on August 28, 1935, it could not 
be rejected afterwards. 

The learned Counsel for ihe respondents 
has referred us to a numberof cases in 
which it was held that where a document 
has been endorsed with an endorsement 
of admission in evidence mechanically 
without the Judge applying his mind to 
its admission, such an admiesion is not 
one to which s. 36 of the Stamp Act, can 
apply; but we are definitely of opinion 
that in the present case the admission of 
the premissory note in suit was not of such a 
nature. The learned Judge not only noted 
in his cwn hand the documents filed by 
the parties but also noted their exhibits 
and thereafter signed the endorsements of 
admission on the back of the documents. 
By no stretch of the imagination can it be 
said that in tLe present case the Judge 
did not spply his mind to the admission of 
the documents. 

Sofaresthe ccntesting defendants are 
concerned, the euit cannot, therefore, fail 
on acccunt of the picmisscry note in suit 
being insufficiently stamped. In this view 
ofiLe case itis nct necessary to consider 
the other two points raised on behalf cf the 
a tea 

e learned Counsel for tke respond 
has challenged the lower Coe indinga 
that the repayment of the loan has not 
been proved. On a consjderation of the 
evidence led by the defendants and of 
the circumstances of the ‘case we see no 
reason to differ from the finding of the 
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learned Civil Judge, The defendants 
preduced five witnesses including the 


defendant No.3 in proof of the alleged re- 
payment, but while D. W. No. 2 Satrohan 
Singh was not, on his own showing, present 
at the alleged repayment, D. W. No. 4 
Barkau Maharaj states that no money was 
paid in his presence. The other two wit- 
nesses Hardat Singh D. W. No. 5-and 
Sarabjit Singh D. W. No. 6 no doubt 
support defendant No. 3, but Hardat Singh 
is the laiter’s own servant and is not, there- 
fore an independent witness. Sarabjit 
Singh definitely remembers that the alleged 
re-payment was made in tbe month of 
July 1932, but he cunnot say in what month 
he joined the service of the plaintiff's 
father or in. what month he left it. The 
defendant No. 3 has made various conflict- 
ing statements as to the month in which the 
alleged payment was made. Further, itis 
said that the payment was made with 
Rs. 932 that the defendant No.1 raised by 
sale of grain and Rs. 4,000 borrowed from 
one Sumer Singh on a promissory note but 
neither was Sumer Singh produced as a 
Witness nor was the promissory note said to 
have been executed in his favour brought 
on the record. Moreover, even though the 
parties may be related to each other, we 
donot think that defendant No. 3 would have 
made payment of so large an amount as 
Rs. 5,000 without obtaining a receipt, 
therefor. We, therefore, agree with the 
learned trial Court that the alleged re-pay- 
ment of the loan has not been proved, 

As we have held that as against the 
contesting defendants, the promissory note 
in suit cannot be held tu be inadmissible 
in evidence and as itis conceded before us 
that the defendants are agriculturists, it is 
not necessary to send back the case .to 
the Court below for re-trial, and we can 
ourselves fix the rates of interest under the 
Agriculturists’ Relief Act. 

The interest stipulated for by the 
promisscry note ina suit was 12 per cent. 
per annum compound with six monthly 


‘Tests, but according tos. 30 and Sch. Il of 


the U. P. Agriculturists Relief Act, the 
plaintitf is entitled to interest from the date 
of the promissory note, namely, May 28, 
1932, to May 7, 1935, at the rate of 9 per cent. 
per annum compoundable yearly, from 
May 8, 1935, to January 14, 1936, at the rate of 
8 per cent. per annum compoundable yearly 
and from January 15, 1930, tothis date at 74 
per cent. per annum compoundable yearly. 
The plaintiff is entitled to fubute interest 
from this date at 34 per cent. simple. 
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The appeal is, therefore, decreed with 
costs and the plaintiff's suit decreed against 
the contesting defendants for Rs. 4,932 
principal with interest at the rates men- 
tioned above and proportionate costs. The 
suit is dismissed as against defendant No. 4, 
who is absent. The lower Courts order 
impounding the promissory note will stand. 

D. Appeal decreed. 


MADRAS HIGH COURT 
Oriminal Revision Oase No. 438 of 1937 
(Criminal Revision Petition No. 406 of 1937) 
January 7, 1938 
Panprana Row, J. 

In re DONALD DIXON—Accusep 


— PETITIONER 

` Criminal trial—Evidence—Duty of Court~Pro- 
secution witnesses knowing facts likely to turn 
hostile—Duty of Public Prosecutor—Duty of Court 
to arrive at truth by all lawful means—Either 
party not prepared to call witnesses knowing im- 
portant relevant facts—Court’s duty to call such 
witnesses—On failure of trial Court, Appellate Court 
should avail of power ‘under 2. 428, Criminal Pro- 
cedure Code (Act V of 1898). 

There may be some doubt aa to the duty of the 
Public Prosecutor to call prosecution witnesses who 


know facts but are likely to turn hostile, but there. 


is a duty cast upon the Court to arrive at the 
truth by all lawful means and one of suchis the 
examination of witnesses of its own accord when 
for certain obvious reasons neither party is prepared 
to call witnesses who are known to be in a position 
to speak to important relevant facts. When the 
trial Court fails to do this, the Appellate Gourt 
should avail itself of the power conferred by a, 428, 
Criminal Procedure Code, 


Or. R. Case and Ore R. P. under ss. 435 and 
439 of the Oode of Criminal Procedure, 1898, 
praying the High Court to revise the judg- 
ment of the Court of Session of the 
Ooimbatore Division, dated July 21, 1937, 
and passed in O. A. No. 17 of 1937 preferred 
against the judgment of the Assistant 
Sessions Judge of the said Court of Session 
of Coimbatore in S. ©. No. 137 of 1936. 

Mr. Nugent Grant for Mr. N. Somasundram 
and Mr. S. Govind Swaminathan, for the 
Petiticner. 

Mr. T.S Anantaraman, for the Public 
Prosecutor, for the Crown. 


Order.—This case arises out of the 
conviction, of one Donald Dixon of an attempt 
to commit murder, by the Assistant Sessions 
Judge of Ooimbatore on a fresh trial ordered 
by the Additional Sessions Judge of Coim- 
batore. His appeal to the Sessions Judge 
of Ooimbatore was dismissed. 

The facts of the case are very simple. 
This petiteoner is a young man of about 24 
years who lives with his brothers and his 
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father in an estate called Dixy 1 and near 
Kotagiri. It isnow admitted that the occur- 
rence took place not in the reserve forest as 
originally stated, butin the private estate 
of the petitioner and his family. In short, 
the account given by the prosecution first 
witness, the person who was shot was as 
follows: He was going along a certain 
path when he saw the petitioner coming with 
a gun accompained by two Irulas. The 
Iralas ran away and P. W. No. 1 asked 
the petitioner for his shooting license. 
When the latter was within 5 or 6 feet of 
him, it is said the petitioner said to 
P. W. No. 1 “getaway. Iwill shoot you", 
and actually aimed the gun at him. Where- 
upon P. W. No. 1 bolted. When he was 
about 40 yards away from the petitioner 
he is said to have received gun shot wounds 
in the back, in his thighs, etc. P. W. No, 1 
is a Forest Guard who was appointed 
to this particular locality only a short time 
before the occurrenze, that is to say, a month 
or two before the occurrence. He says he 
knew the petitioner having seen him once 
about 25 days before the occurrence. He 
is said to have identified the petitioner at 
the identification parade held next day at 
the hospital. He is also said to have told 
P. W. Nos. 2, 3 and 4 that it was Dixon's son 
who shot him. This discription of course ig 
not of much value because Dixon has at least 
threesons. The prosecution case, therefore, 
admittedly rests entirely on the evidence 
of the Forest Guard P. W. No. 1. 

It is not seriously disputed that the 
Guard was actually shot at and received 
the injuries in question on June 25, 1936, 
in the estate. The real question that arose 
for decision was whether the petitioner 
was the person who was responsible for 
the injuries, or in other words whether it 
was he that aimed the shot at the Guard, 
and whether he did so wilfully or accident- 
ally. No doubt ifthe story of P. W. No.1 
the Forest Guard is to be believed, it was 
a deliberate shooting and petitioner was 
responsible for it. It is not as if the 
Forest Guard was the only person who 
was present at the occurrence. According 
to the prosecution case itself, there were 
two Irulas whose identity was established 
and a Badaga also known, who were pre- 
sent at the place of occurrence just before 
it took place if they did not actually see 
the occurrenos. They were examined at 


the previous trial, the two Irulas as 
P. Ws. Nos. and 10 and the Badaga 
as P. W. No. 4. They were not examined@ 


at the re-trial on the ground that they had 
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definitely turned hostile. In other words, it 
-was said by the prosecution that these 
three witnesses, if examined, would have 
‘given evidence adverse to the prosecution. 
This important fact has not been given its 
due weight by the trial Court, and the 
‘same remark has to be made as regards 
the appreciation of the fact by the Appellate 
Court.: No particular motive is alleged 
as to why the Balsega witness should not 
‘have given true evidence in the matter. 
There is another person, namely, one 
Ramchandra Chetty to whom the Guard is 
said to have made his fitst report, or 
ccmplaint about his being shot. Accord 
ing tothe Quard he had told Ramachandra 
‘Cretty that it was Dixon's son who shot him, 
but Ramachandra Ohetty's evidence in the 
Committing Magistrate’s Court was that the 
Guard merely said that somebody shot him 
-and that he did not know who it was that 
‘shct him. It is not, therefore, correct to 
‘say, as the learned Sessions Judge has 
said in his judgment, that Ramachandra 
Chetty could not say anything more than 
what was spoken to by P. Ws.Nos 2, 3 
and 4. As a matter of fact his evidence, 
if he had been examined, would have shown 
that the Guard's evidence could not be 
true because to the first person whom he met 
‘after he was shot he was unable to say who 
shot him. If Ramachandra Chetty has been 
examined at the trial and if his evidence 
-had been to the same effect as in the 
‘Committing Magistrate’s Court, there can be 
very little doubt that the whole case for 
the prosecution would have been left in 
‘such grave doubt that the accused must 
have been given the benefit of the doubt 
and acquitted. The bearing of the omission 
to examine this witness during the trial on 
the question cf the varacity of the only 
witness of the occurrence who was examined 
has not been appreciated by the Courts 
below. They appear to have thought that 
the only question for them to consider was 
whether it was tLe duty of the prosecution 
‘to have examined the Irulas, the Badaga 
and Ramachandra Chettey or not, and they 
did not consider whether it was not a part 
of their own duty to Lave them examined 
in order to arrive at the truth. There 
may be some doubt as to the duty of 
the Public Prosecutor in a case of this 
‘kind fcr the rulings on the point are not 
uniform though numerous, but there is a 
cuty cast upon the Court fo arrive at the 
truth by all lawful means and one of such 
is the examination of witnesses of its own 
accord when for certain obvious reasons 
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neither pariy is prepared to call witnesses 
who are known to be in position to speak 
to important relevant facts. i 

Tke present case is one in which it was 
pre-eminently necessary fcr the trial Court to 
have examined at least the Badaga and 
lamachandra’ ( hetty as witnesses of its 
own accord even though the progecution 
did not call them nor the defence for 
the purpose of deciding the all important 
question whether the Guard's evidence 
could be safely acted upon or not; and 
the Appellate Court should have avail- 
ed itself of the power conferred by s. 428, 
Criminal Procedure Code. The failure 
to do either has had this result, namely, 
that the conviction is based entirely on the 
evidence of the Guard which could not have 
pcssibly been made the basis of a con- 
viction if the other witnesses referred to 
above had been examined and their evi- 
dence had been believed by the Oourt; 
without their being examined the Oourt 
was not in a position to say whether what 
they were going to say was true or not. 
The Courts kave barred the door against 
the truth and closed an important avenue 
leading to the truth, and I have no doubt 
the result has been a miscarriage of justice 
because after going through the evidence 
Iam of opinion thut no Court should 
bare convicted the petitioner in the light of 
the evidence in the case. : 

The Assessors who heard the evidence 
were unanimously of the opinion that the 
case was not proved and they gave reasons 
in support of their opinion, reasons which 
are weighty and sufficient to support their 
opinion. Neither tLe reasons nor the opi: 
nions appear to have been given their due 
weight by the Courts below. The proba- 
bilities of the case also are, in my opinion, 
against the version tbat the Guard was 
deliberately or wilfully shot at by some one, 
and that it was the petitioner who shot him 
and notsome one else, e gi, some cther 
son cf Dixon. It is probable that because 
Dixon and bis sons were suspected to be 
in the habit of shooting in the reserve forest 
without license and the Forest Department 
was onthe look-out to catch them in the 
act, that suspicion fellon some eon of 
Dixon or other almost immediately after 
the shooting. The probabilities are that 
this suspicion was instilled into the mind 
of the [*.rest Guard who had been in the 
l.cality for much longer time. It seems to 
me as if Ramchandra Chetty s evidence in 
the Committing Magistrate's Court is true, 


+ 


and thatthe allegation that it was Dixon'e 
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son who fired the shot was first made only 
after the injured Guard had an opportunity 
of talking over the matter with P. W. No. 
2. There isno doubt that after the Sub- 
Assistant Surgeon P. W. No. 3 came to 
P. W. No 2's house when P. W. No. 1 wish- 
ing Dixon’s son was mentioned as the pər- 
son who shot P. W. No.1. There was 
sufficient time and opportunity for this 
suggestion to be made by P. W. No, 2 to 
the injured Guard P. W. No. 1 and it is 
not at all unlikely that it was made. 
Neither the status’ nor the character of 
P. W. No. 2 is such that this suggestion has 
to be dismissed summarily. 

Originally the case for the prosecution 
was that the occurrence took place in the 
Pambarai reserve forest. It is now 
admitted that the occurrence actually took 
place in Dixy land at a spot at least two 
furlongs away from the reserve. It is 
impossible to believe that any mistake 
could have been made honestly by the 
injured Guard about this not only because 
as a Forest Guard he must know where 
his reserve begins, but also because it is 
clear from the circumstances established 
in this case that no man even ignorant 
of the limits of the forest reserve could 
have possibly mistaken the place where the 
occurrence took place aa part of any 
reserve forest, for there were lime trees, etc., 
at the scene of occurrence which could 
not possibly escape any one's notice. The 
explanation that the forest reserve was 
mentioned at first by mistake is to my 
mind entirely unacceptable. In my opinion 
the sense of occurrence was given out 
purposely as Pumbarai reserve forest; 
because it was only on that basis that the 
prosecution case could be restored, namely 
that the Guard asked the petitioner for 
his shooting license and that thereupon 
the latter threatened to shoot him. If 
the occurrence had been stated to have 
taken ‘place in private land, the Guard 
could not, with any plausibility, have said 
that he had asked for the shooting license. 
It would appear that ‘he subsequent in- 
vestigati.n of the Police clearly showed 
that the occurrence took place not in the 
reserve forest butin the Dixy land; there 
were mistakable signs which showed that 
Dixy Jand was the scene of occurrence, 
notably the Guard's own equipment which 
he had thrown away while ranning away 
from the scene of occurrence after he was 
shot, and it would also appear that the 
official® superior of the Guard, one Kutti- 
krishna Menon, who, however, was not 
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examined in the case, told the Quard 
(P, W. No.l) inthe hospital the very next 
day thathe had madea mistake about the 
place of occurrence. The significance of 
the fact that the original complaint of the 
Guard mentioned the forest reserve as 
the sceve of occurrence was not realised 
by the Courts below who, too, readily 
accepted the revised version and the ex- 
planation of mistake and ignored the fact 
that an element of falsity had been ine 
troduced at the very outset by the Guard 
in his complaint. The complaint was 
very short and nevertheless in a most 
material particular it was obviously false. 
The explanation of mistake being inadmis- 
sible, the only alternative is thatit was 
deliberately made to appear that the scene 
of occurrence was the reserve forest where 
it did not occur. A witness who is pre- 
pared to make a false report as regards 
such an important particular as the place 
of occurrence is certainly capable of 
implicating somebody who was not really 
known to him as being responsible for 
the alleged crime. 

Finally it seems to me that the shooting 
was more likely to have been accidental 
than otherwise. The fact thatthe Guard 
was shotin the back also makes it very 
unlikely that the shooting was deliberate 
or constituted an attempt to murder him. 
There area number of other reasons in 
support of the conclusion to which I have 
come, namely thatthe conviction of the 
petitioner isone which is inconsistent with 
any reasonable appreciation of the evi- 
dence in the case. It is, however, not 
necessary to persue this discussion any 
further because I am convinced, whether 
there is a point of law or not involved in 
this case, that the conviction of the petition- 
er isunjust and should not be allowed to 
stand. The petition is, therefore, allowed 
and the conviction of the petitioner is set 
aside as well as the sentence imposed upon 
him, and the petitioner is acquitted. 
The bail bond executed by him is cance!- 
Jed. 


N.B. Petition allowed. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1318 of 1937 
November 8, 1937 
BARTLEY AND Nasim ALT, JJ. 
JAGABANDHU, GOBINDA OHANDRA, 
PROBHAT OHANDRA ROY CHOUDHURI 
FIRM—DEOREE-ROLDER——PETITIONERS 
veETSUs 
BHUSAI BEPARI AND oraers— 
J UDGMENT-DEBTORS—OPPOSITE PARTY. 
Bengal Agricultural Debtors Act (VII of 1936), s. 34 
—Sale in execution of money decree—Application under 
0. XXI,r. 90, Civil Procedure Code (Act V of 1908), 
to have it set aside—Agreement that money would 
be paid within specified time, otherwise sale to be con- 
firmed—No payment made — Matter referredto Debt 


Settlement Board—Further proceedings in execution, 
if can be stayed. 

The judgment-debtors’ properties were sold in 
pursuance of a money decree, An application under 
©. XXI, r. 90, Civil Procedure Oode, was filed by the 
opposite party to have the sale set aside. It was 
agreed between the parties that if the amount men- 
tioned in the application due under the decree, was 
paid within a specified period, the sale of the pro- 
perty would be set aside, otherwise the sale would 
be confirmed. No such payment was made but when 
the case came up for final disposal, an application 
was made stating that the matter has been referred 
to the Debt Settlement Board, and on this ground the 
stay was applied for and granted by the Subordinate 

u 


e: . 

Held, that the order passed by the Judge was with- 
out jurisdiction and it could not be supported, 
Nrishingha Chandra Nandi v. Kedar Nath (1) and 
Monindra Mohan Roy v. Bipin Behari (2), relied 


on, 

- ©. Rule from an order of the 2nd Court, 

Sub-Judge, Dacca, dated July 10, 1937. 
‘Mr. Charu Chandra Choudhuri, for the 

Petitioners. 


- Order.—This Rule must be made ab- 
solute. The Rule was issued against the 
order of the learned Subordinate Judge 
staying further proceedings in execution of 
.a decree. The facts are that the judgment- 
, debtors’ properties were sold in pursuance 
of a money decree. Subsequently an 
application under O. XXI, r. 90, Civil Pro- 
cedure Oode, was filed by the opposite 
party tohave the sale set aside. It was 
then agreed between the parties that if the 
‘gmount mentioned in the application due 
under the decree, was paid within a specifi- 
ed period, 7. e., within six months from the 
date, the sale of the property would be set 
aside, otherwise the sale would be con- 
firmed. No such payment was made, but 
when the case came up for final. disposal 
an application was made stating that the 
matter has been referred to the Debt Settle- 
ment Board, Raipura and on*this ground 
the stay was applied for and granted by 
the learned Subordinate Judge. In view 
ef the decisions reported in Nrishingha 
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Chandra Nandi v. Kedar Nath (1) and 
Monindra Mohon Boy v. Bipin Behari (2), 
the order passed by the learned Sub- 
ordinate Judge was without jurisdiction and 
it cannot be supported. 

There is a further consideration that in 
view of the order passed by the learned 
Judge himself on December 5, 1936, the 
only course open to him was to confirm the 
sale on failure to deposit the money within 
six months. This Rule is accordingly made 
absolute and the order complained of is set 
aside. o 

D, Rule made absolute. 

(1) 41 OW N 1307; 176 Ind. Cas. 330; A I R 1937 Oal, 
718; T LR (1938) 1 Cal. 345; 660 L 7 433; 11 R O 77. 
(2)41O W N1368; 1 L R (1938) 1 Cal. 597. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT. 
Civil Appeal No. 29/8 of 1938 
| August 8, 1938 
ALMOND, J. ©. AND MIR AHMAD, J. 
Babu BHAG OHAND SARDAR MOOL 
SINGH AND ANOTHER — DEFENDANTS 
-— APPELLANTS 


versus 
SUJAN SINGH NIRMAL SINGH— 
PLAINTIFF AND OTHERE—~DEFENDANTS 
-—RESPONDENTS 

Mortgage—Mortgagee, whether under duty to re- 
cover his money as soon as possible—On failure, right 
to interest, whether lost—Sub-mortgagee—No notice 
by him to mortgagor—Mortgagor can redeem mort- 
gagee—Money paid becomes property of mortgagee— 
Remedy of sub-mortgagee. ; 

A mortgagee isnot under a duty to recover his 
mortgage money as soon as possible and he does 
not lose his right to get interest if he does not do 
80, vf 

A sub-mortgagee is not privy to the original 
contract of mortgage and until and unless he gives 
notice to the mortgagor, the mortgagor has got 
every right to redeem the mortgage and get rid of 
the liabilities thereunder. The money becomes the 
property of the mortgagee and he may pay it to 
anyone he likes, The sub-mortgagee has a remedy 
in such circumstances against his transferor only, 
that is to say, the mortgages and no one else. 
Viswanath Ayyar v. Chimmu Kutti Amma (2), re- 
lied on, Barhamdeo Prasad v. Tara Chand (1), dis- 
tinguished, : 

C. A. against an order of the Senior 
Sub-Judge, Peshawar, dated December 14, 
1937. 

Mr. Ganesha Khan (in O. A. No. 29-8) 
and Lala Hukam Chand (in No. 19-5), for 
the Appellants. er 

Lala Wrair Chand Ahuja (in No. 18-4) and 
Sardar Raja Singh for Respondent (Plain- 
tiff), for the Respondents. 

Mir Ahmad, J.—On March 6, 1921, 
Murad Bakhsh and Masammat Najbul Sultan 
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jointly mortgaged to Bhag Chand one 
house situated in Mohallah Shah Burhan 
for Rs. 10,000. On March 13, 1925, Musam- 
mat Najbul Sultan and Murad Bakhsh 
jointly mortgaged one house situated in 
Thathi Bazar to Achraj Ram for Rs. 3,40° 
Besides this another house belonging to 
Murad Bakhsh only and situated in the 
same bazár was given as an additional 
security to cover any damage which may be 
caused on account of a defect in title in 
the mortgaged house. On August 26, 1925, 
Achraj Ram transferred these mortgagee 
rights in favour of Bkag Chand for 
Rs. 3,400. Bhag Chand raised some money 
on January 3, 1927, frm R. B. Karam 
Chand by mortgaging some other property 
to him for Rs. 7,000 with which property 
we are nol. concerned. On February 4, 
1927, Bhag Chand mcrigaged the mortgagee 
rights, which he had obtained from Murad 
Bakhsh and Mvsammat Najbul Sultan by 
the document dated March 6, 1921, and from 
Achraj Ram by the document dated August 
26, 1925, to Sant Ram for Re. 6,000. 
On February 26, 1929, Sant Ram obtained 
a decree for Rs. 6,793 with costs against 
Bhag Chand personally and also against the 
‘mortgagee rights transferred to Sant Ram, 
On March 7, 1930, Bhag Chand executed 
a deed in favour of S. Sujan Singh by 
which he mortgaged a 3} storeyed house 
in Mohallah Mehtian, his paternal pro- 
perty, for Rs. 5,000. Besides this property 
he gave the mortgagee rights he held in the 
house situated in Mohallab Shah Burhan 
under the mortgage executed by Murad 
Bakhsh and Musammat Najbul Sultan on 
March 6, 192), as additional security. The 
words are as follows: 


“In order to assure the mortgagee I give an entire 
house.. whicb is mortgaged tome with possession 
by Murad Bakhsh, ete., for Rs. 10,000.........t0 the 
mortgagee by way of additional security so that 
this property also may be considered additional 
security for the mortgagee’s dues, The mortgage 
money due on the additional security property 
whenever recovered will be paid to the mortgagee 
in payment of his dues." ` 


It may be noted that this mortgage 
dated March 7, 1930, was for one year, that 
Rs. 960 was kept by the mortgagee out of 
the mortgage money as the interest received 
in advance for that period, and that it was 
stipulated that the mortgagor (Bhag Ohand; 
shall keep, the possession of the property 
and pay Rs. 80 a month rent and if he 
failed to pay the rent for three months 
‘Rs. 100a month. One S. Tej Singh stood 
surety in this document for the payment of 
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the rent. On June 21, 1930, Sant Ram was 
paid Rs. 5,000 in Court in execution of 
his decree against Bhag Chand On June 
27, 1930, Bhag Chand obtained a decree 
against Musammat Najbul Sultan (Murad 
Bakhsh had died in the meantime) for 
Rs. 14,692 and costs on the footing of the 
mortgage dated March 6, 1921, executed by 
Murad Bakhsh and Musammat Najbul 
Sultan in favour of Bhag Chand. Ouriously 
Bhag Chand ignored the transfer he had 
made of these rights in favour of other 
persons. On August 19, 1932, Rs. 18,600 
were deposited in Court by Musammat 
Najbul Sultan for payment to Bhag Ohand 
in execution of his decree. Sant Ram 
asked that the balance of his decree, that 
isto say, Rs. 2,813, should be paid to him 
out of this amount. The Senior Sub-Judge 
ordered accordingly on August 22, 1932, 
and the money was taken by Sant Ram. 
R. B. Karam Chand had also sued for 
the recovery of his own money and obtained 
a decree on August 22,1932, for Rs. 11,086 
and costs against Bhag Chand. Instead 
of proceeding against the property which 
was mortgaged to him R. B. Karam Chand 
asked the Senior Sub-Judge, to satisfy his 
decree out of the amount which Musam- 
mat Najbul Sultan had deposited for pay- 
ment to Bhag Chand. Bhag Chand opposed 
this application and requested that he 
should be allowed to take the money him- 
self. The Senior Sub-Judge, however, did 
not agree and ordered on Octeber 3, 
1932, thatthe amount should be paid to 
R. B. Karam Ohand. R. B. Karam Chand 
received Rs. 12,250 on October 11, 1932 
(by mistake the year in the receipt is given 
as 1931). 

On March 8, 1937, S. Sujan Singh insti- 
tuted the present suit against Bhag Chand, 
S. Tej Singh, R. B. Karam Chand and Sant 
Ram. (a) He asked for a decree under 
O. XXXIV, 7,4, Oivil Procedure Code, for 
Rs. 15,000 against the paternal house of 
Bhag Chan-liun Mohallah Mehtian and also 
against his mortgagee rights in the house of 
Murad Bakhsh, etc, in Mohallah Shah Bur- 
han; (b) He requested that Tej Singh should 
made liable for the paymet of rent which 
was Rs. 7,000; (e) He referred to the fact 
that without his knowledge the mortgagee 
rights im the house situated in Mohallah 
Saah Burhan had been redeemed and a 
sum of Rs., 18,000 was deposited by the 
mortgagor. He claimed that this money 
belonged to him and had been illegally 
taken away by Sant Ram and R, B. Kara 
Chand. He, therefore „asked for its refund. 
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The prayer in the last paragraph is as 
follows: 


“It is reepectfully prayed that a decree for 
Rs, 15,000 be passed against the defendants; defen- 
dants Nos, 3 and 4 be made to deposit the mort- 
gage money which they have unlawfully received 
and the same be allowed to the plaintiff out of 
the decrea money; Rs 7,000 on account of rent be 
recovered from defendant No, 2 and the decree money, 
costs and future interest from the date of the 
institution of the suit till realization at the rate 
of Re, 1 per cent, per mensem ba recovered by sale 
of the mortgaged property under O. XXXIV, r. 4, 
Civil Procedure Code, or in the event of non-recovery 
of the amcunt (in full), permission be granted for 
obtaining a regular decree in respect of the balance 
against defendant No. | and his property.” 


Bhag Chand pleaded that the bargain 
was not conscicnable because he was in 
jail at the time and had been forced to 


agree to the terme, that the plaintiff should. 


have been vigilant to recover the money 
which Musammat Najbul Sultan had de- 
posited jn Conrt and which had been 
taken away by B, Karam Chand 
and Sant Ram and that his laches entitl- 


‘ed Bhag Ohand to refuse to pay him 
the rent from the date on which that amount 


was deposited. He also suggested that the 
condition that Rs. 100 a month should be 
paid as rent, if there was a default for three 


months in paying Rs. £0 a month, was penal. 


S. Tej Singh took up the same position as 
that adopted by Bhag Ohand. He also 
stated that the suit was bad for misjoinder 
of parties and causes of action. R. B. 
Karam Chand took up the attitude that the 
plaintiff had no cause of action against him 
and that the plaintiff's suit was time barred. 
Sant Ram did not appear and the pro- 
ceedings were taken ex parte against him. 
The following issues were framed: 


“1, Is the suit within time? On plaintiff. 

2, Is the suit bad for misjoinder of parties and 
causes of action ? On defendants 

3, Have defendants Nos. 3 and 4 realized any 
money from the property mortgaged with the plain- 
tiff? On plaintiff, 

4. If so, are they liable to refund it? On plain- 
tiff, 

5. Was the rate of interest mentioned in the 
mortgage deed excessive and penal and is liable to 
reduction ? On defendant No. 1 

6. To what extent are Bhag Ohand and Tej 
Singh liable for the money claimed ? On plaintiff. 

7. To what relief is the plaintiff entitled ?" 


S. Sujan Singh was examined. He ad- 
mitted that he did not give any notice to 
Musammat Najbul Sultan and Murad 
Bakhsh intimating that he had obtained 
the mortgagee rights of the house in 
Mchallah Shah Burhan from Bhag Chand. 
He did not deny that he had before 
filing the suit inspegted the execution files: 
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(1) Bhag Chand v. Najbul Sultan, (2) R. B. 
Karam Chand v, Bhag Chand, and (3) Sant 
Ram v. Bhag Chand. - These files were 
referred to by him in his evidence, 
Ram Nath and Mohibullah proved the 
mortgage deed dated March 7, 1930, to 
have been voluntarily executed by Bhag 
Chand in favour of S. Sujan Singh. Ram 
Nath said that Bhag Chand and lej Singh 
had fully understood the implications of 
the document before signing it. Milap 
Singh, agent of R. B. -Karam Chand, 
proved the receipt dated October 11, 1932, 
by which money was drawn by R. B. 
Karam Ohand from the Court. Bhag Chand 
and Tej Singh entered the witness-box and 
adhered to the position which they had taken 
in their pleas. 


The learned trial Judge held that 
Art. 132, Limitation Act, applied to the 
case so far as Bhag Chand and Tej Singh 
were concerned and that the suit against 
them was within time. Regarding R. B. 
Karam Chand and Sant Ram, he was of the 
view that Art. 120, Limitation Act, applied. 
He followed Barhamdeo Prasad v. Tara 
Chand, 21 Ind. Oas. 961 (1) a ruling of 
their Lordships of the Privy Oouncil, in 
this respect. He observed that the suit 
was within time under Art. 120, Limitation 
Act, because six years had not. elapsed 
from the dates on which R. B. Karam 
Ohand and SantRam had recovered the 
money. He, therefore, gave Issue No. 1 in 
favour of the plaintiff. His opinion about 
Issue No. 2 was that the suit was not bad for 
misjoinder of parties and causes of action. 

Regarding Issues Nos. 3 and 4 he 
observed that the mortgagee rights in the 
house situated in Mobaliah Shah Burban 
having been transferred to S. Sujan 
Singh by Bhag Chand, the plaintiff Sujan 
Singh was entitled to recover ihe money 
which the mortgagor paid into Court to 
redeem the property. He found, therefore, 
that R. B. Karam Chand and Sant Ram 
were bound to return the money which 
they had received ont of that amount. 
The Judge did not find the rate of interest 
heavy and adverted to the fact that 
Bhag Chand had with open eyes entered 
into the contract. He, therefore, found 
Issue No. 5 against defendant No. 1 (Bhag 
Ohand). He declared Bhag Chand respon- 
sible as the mortgagcr and Tej Sing as 
surety for the payment of the total amount 
due under the mortgage and the rent 


(1) 21 Ind. Cas. 961; 41 O 654; 41 I A 45;19 O L 
J 132; 18 O WN 345; 1914) M WN 3882 A LJ 
82; 19 0 L J 182; 16 Bom, L R 89(PO), 
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respectively when deciding Issues Nos. 6 
and 7. Asa result, he gave a decree to the 
plaintiff in the following terms: 

“In view of the above, I grant the plaintiff a 
decree under O. XXXIV, r. 4, Civil Procedure Code, 
: for Rs. 15,060 with costs and interest at the rate of 
6 per cent. per annum against the defendants. 
The amount will be realized from the mortgaged 
property, namely the house in Mohallah Mehtian 
and from R. B. Karam Ohand and Sant Ram to the 
extent only of the amount realized by them out of 
the proceeds of the mortgagee rights in Najbul 
Sultan's property. Tej Singh asa surety, will also 
be liable to the extent of Rs, 7,009, the outstanding 
interest.” 


In drawing up the decree sheet the learned 
Judge calculated the total amount of 
principal, interest and costs due under 
the mortgage up to December 14, 1937, 
‘(the date of the decree) as Rs. 15,000. In 
fact the sum due was Rs. 16,776-4-0 as 


under: 
Rs. a p. 
Principal saa 8,000 0 0 Olaimed in 
Interest up to March 7, | plaint. 
1937 aaa 7,000 0 0 


Interest from March 7, 
1937 (date of institu- 
tion of the suit) to 
December 14, 1937, 
(date of decree), è e. 
nine months seven 
days at 6 per cent, per 
annum allowed by 
the trial Judge. ... 370 0 0 

Costs as per decree 
sheet. nen 1,406 4 0 


Total Re, 16,776 4 0 


Three appeals have been preferred 
against this order to this Court as follows: 
1. By Bhag Chand and TejSingh who ask 
for reduction of the decretal amount by 
Rs. 9,990 which represents interest and 
which they allege the plaintiffs is not 
entitled to recover on account of his laches. 
2. By R. B. Karam Chand who requests 
‘that Le should be allowed to retain the 
amount recovered by him out of Musammat 
Najbal Sultan’s morey. 3 By Sint Ram 
who has made a request similar to that of 
R 6&6. Kuram Chand. Sardar Raja Singh, 
Counsel for the plaintiff respendent, has 
presented a petilin under a. 152, Civil 
Procedure Code. He has pointed out in it 
that there was an arithmetical error in the 
decree sheet and has prayed that the 
decree sheet should be amended. This 
judgment will cover all four cases. The 
case of Bhag Chand and Tej Singh is that 
the mortgagee did not exercise due diligence 
in recovering his money, that the mort- 
gagee could have received the amount due 
to him from out of the sum of Rs. 18,000 
whic? was deposited by Musammat Najbul 
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Sultan in August 1932, that his failure to 
do so disentitled the murtgagee to interest 
from that date onward They ls» took 
up the plea thatthe plaintif had charged 
compound interest on Rs $60 bec wise that 
was paid as jaterest in advance out of the 
mortgage money and yet interest was 
assessed on the whole of the mortgage- 
money in ths plaint. We do not ses any 
force in these arguments. Tho learned 
Coinsel for Bhag Caand has not been able 
to show us any authority for the view 
that a mortgagee is under a duty to recover 
his mortgage-money as soon as possible 
and thatif he does not do so, he loses his 
right to get interest. Conseqnently, S. 
Sujan Singh is not liable to lose his interest 
on this ground. Turning to the question of 
compound interest, L. Bhag Chand paid 
Rs. 960 in advance, and he and Tej Singh 
agreed to pay interest on it in future. We 
donot see how they can get over their 
contract now. We, therefore, dismiss the 
appeal of Bhag Chand and Tej Singh with 
costs. Pleader's fee Rs. 100. 

The learned Counsel for R. B. Karam 
Onand argued that a sub mortgagee (as 
S. Sujan Singh was of the property situate 
in Mohallah Shah Burhan) was bound, on 
obtaining the mortgagee rights, to give a 
notice to the mortgagor that he had taken 
over those rights. He urged that if the 
notice is not given and the mortgagor 
redeems the mortgage in the meantime, 
the rights of the sub-mortgagee against the 
mortgaged-property and the mortgagor are 
extinguished. According to Counsel all he 
can do is to proceed against the person of 
the original mortgagee only for his money. 
He contended that tue logical result of this 
position at law was that if the mortgagee 
paid the redemption money received by 
him to third parties (just as R., B. Karam 
Chand) those persons were not liable to 
the sub-mortgagee in any way s? fur as 
the money paid to them was concerned. 
Counsel concluded that on these principles 
R. B. Karam Ohand, who :eceived the 
money which had become the property of 
Bhag Chand, was not under obligation to 
refund it to 5. Sujan Singa. Counsel algo’ 
argued that the suit of the piaintiff 
against his client was governed by Art, 62, 
Limitation Act, and was, therefore, barred 
by time. 

We think that there is considerable force 
in the fifst argument advanced by the 
Counsel for, R. B. Karam Ohand; and we, 
tnerefore, do not consider it necessary to 
decide the quession of limitation. We agree 
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with him that S. Sujan Singh, a sub- 
morigagee could not ask R. B. Karam Ohand 
to refund the money which he hud recovered 
through Court from Bhag Chand in the 
shape of redemption money deposited by 
Musammat Najbul Sultan. A sub-mort- 
gagee is not privy to the original contract 
of mortgage and until and unless he gives 
notice to the mortgagor, the mortgagor has 
got every right to redeem the mortgage 
and get rid of the liabilities thereunder. 
The money becomes the property of the 
mortgagee and he may pay it to anyone he 
likes. The sub-mortgagee has a remedy in 
such circamstances against his transferor 
only, that is to say, the mortgagee and no 
one else. Viswanath Ayyar v. Chimmu 
Kutti Amma (2) is a direct authority for 
this proposition. The learned trial Judge 
has referred to Barhamdeo Prasad v, Tara 
Chand, 21 Ind. Oas. 961 (1) for holding that 
R. B. Karam Chand is bound to refund the 
money. We have consulted that ruling. 
There is nothing in this authority to 
justify such a proposition. We, therefore, 
hold that R.B. Karam Chand is entitled to 
keep the money which he recovered from 
Bhag Chand through Oourt. His appeal is 
consequently accepted, the order of the 
lower Court againat him is set aside and the 
suit of S. Sujan Singh against him is dis- 
missed with costs throughout. Pleader’s fee 
Rs, 150. 

Sant Ram's case is stronger. Not only 
the mortgagee rights in the property in 
disputehad been mortgaged to him before 
the deed in favour of S. Sujan Singh was 
drawn up, but he had also obtained a 
decree for recovering his debt from that 
property. In the. circumstances he was 
also well within his rights when he 
recovered Rs, 2,813 from the mortgage- 
money deposited by Musammat Najbul 
Sultan. The learned Counsel for S. Sajan 
Singh concedes that Sant Ram has an un- 
answerable case, He only urged that Sant 
Ram did not appearin the trial Court and 
put in his pleas, and that if he had done 
so and brought tothe notice of the plaint- 
iff the strength of his title, the plaintiff 
would have perhaps conceded his claim. 
Counsel alleged that inthe circumstances 
Sant Ram was not entitled to his costs, 
We donot agree with this contention. We 
know that S. Sujan Singh had consulted al) 
the files including the execution proceed- 
ings instituted by Sant Ram and*was, there- 

(2) AI R-1932 Mad. 115; 139 Ind.” Oas. 535; 55 M 
320; 62 M L J 272; 34 L W 635; (1932) M W N 1141; 
Ing. Rul, (1932) Mad. 119, ` 
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fore, fully cognizant of the title of Sant 
Ram before he instituted the suit. If in- 
spite of that knowledge he filed the suit 
and brought Sant Ram into the litigation, 
he must pay his costs, Consequently, we 
accept the appeal of Sant Ram, set aside 
the order of the trial Judge so far as his 
ease is concerned, and dismiss the suit of 
S. Sujan Singh against him with costs 
throughout. The petition of S. Raja Singh 
is more or less an appoal against the decree 
of the trial Judge. It should have been pro- 
perly stamped. We, therefore, do not pro- 
pose to take action on that application and 
reject it in limine. 

Our dismissal of the petition of the 
plaintifi-respondent does not debar us from 
drawing up a correct decree sheet so as to 
make it conform to the judgment of the 
trial Judge and to the variations made by 
ug on appealin that judgment. The trial 
Judge gave a decree for Rs. 15,000 principal 
and granted Rs. 1,406-4-0 coats. The order 
is not very clear but it appears that the 
Judge intended to give 6 per cent. interest 
from the date of the suit to the date of 
realization. There is no appeal before us 
against this order fixing the rate of interest. 
In the circumstances, the plaintiff is entitled 
to 6 per cent. interest for nine months seven 
days, that is to say, from March 7, 1937 (date 
of institution ofthe suit) to December 14, 
1937 (the date of the decree). This comes 
to Rs. 370. The total amount due on the 
date of the decree, therefore, works out 
at Rs. 16,776-4-0 on which the plaintiff 
ig entitled to 6 per cent. interest till 
realization. Tej Singh hasto pay costs on 
Rs. 7,000 because he was only held liable to 
that extent in the judgment of the trial 
Court. He has been wrongly made liable 
for the total amount of costsin the decree 
sheet. The decree should now, therefore, be 
drawn up accordingly. 

8. Order accordingly. 





_ OUDH CHIEF COURT 
Oriminal Appeal No. 286 of 1938 
October 26, 1938 
Tuomas, AG..O. J. AND ZIA-UL HASAN, J. 
RAM DAMODAR AND otaERs—APPELLANTS 
versus 

EMPEROR —COMPLAINANT —RRSPONDANT 

Penal Oode(Act XLV of 1860), ss. 302, 325, 109, 147 
—Intention of two accused only to give beating to 
deceased—Third accused committing murder—Ojfence 
—Criminal trial -- Evidence — Dying declaration— 
Value of. 

Where the intention of tha two accused waseto give 
the deceased a beating with lathis, they abetted’the 


* 
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offence under s. 325, Penal Oode, read with s. 109 and 
not under s. 302 read with s. 149 and though the act 
of murder committed by the third accused was done 
with their aid, it could nol be said that it was the 
probable consequence of the sbetment on their part, 
Bahal Singh v. Emperor (1) and Raja Ram v., King- 
Emperor (2), relied on. : 

A great deal of sanctity is attached tothe dying 
declaration, because it is expected that the person 
who is onthe verge of death, will tell the truth. 


Or. A. against the order of the Sessions 
Judge of Hardoi, dated Septem ber 15, 1938. 
Dr. J. N. Misra, for the Appellants. 
- The Assistant Government Advocate, for 
the Crown. 


Judgment.—Nabbu Singh, Sobha Singh, 
Obhuttu Singh, Bala Din, Jai Jai Ram and 
Ram Damodar have been convicted by the 
learned Sessions Judge of Hardoi under 
8. 302 of the Indian Penal Code, read 
with s. 149 of the Indian Penal Code. 

Nabbu Singh has been sentenced to death 
and the learned Sessions Judge has sub- 
mitted the record to this Court for confir- 
mation of the death sentence. The remain- 
ing five appellants have been sentenced to 
transportation for life. All the six appellants 
have also been convicted under s8. 
147-148 of the Indian Penal Code. Nabbu 
Singh has been sentenced to two years’ 
rigorous imprisonment and the remaining 
appellants to one year's rigorous imprison- 
ment each. 

Nabbu Singh, Sobha Singh and Chhuttu 
Singh are brothers and Thakurs by caste. 
Bala Din, Jai Jai Ram and Ram Damodar 
are Brahmans, Jai Jai Ram is Bala Din's 
cousin and Ram Damodar is Jai Jai Ram’s 
sister's son 

The date and hour of the murder is April 
19, 1938, at about 3 P. m. 

The case for the prosecution as given by 
Hirde Narain, P. W. No. 2., is that the six 
appellants went to the threshing floor of 
Bharat Singh deceased, in the afternoon. 
Bala Din accused said to Bharat Singh that 
“you abused at Holi abuse now”. Bharat 
Singh who was sitting on a cot got up. 
Sobha Singh accused struck a lathi at 
Bharat Singh who fled towards his house. 
Thesix appellants pursued him and sur- 
rounded him and Nabbu Singh strack a 
spear at Bharat Singh and all the. accused 
then ran away. Hirde Narain's statement is 
corroborated by Kaptan Singh P. W. No 4 
and Gaya Baksh Singh P. W. No. 1. 

Gaya Bakhsh Singb, P. W. No. 1, who is 
the brother of Bharat Singh, deceased, took 
Bharat Singh to the Police Station Pali, 
which, is at a distance of six miles from the 
scene of the occurrence. 
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The first information report was made 
at ö P. M., by Bharat Singh himself and it 
is in accordance with the prosecution ver- 
sion excepting that it does not meation 
that the six accused pursued Bharat Singa 
and surrounded him. Trenames of all the 
appellants are mentioned in it. The motive 
for the assult is also mentioned in it which 
is to the effect that abuses were exchanged 
between Bharat Singh and Bala Din ac- 
cused. 

Bharat Singh was sent to the hospital at 
Shahabad, where Dr. Sunder Lall examined 
his injuries: on April 20, 1938, at 7 4. m. He 
found :— 

“(1) Irregular penctrating wound $"X}” X ab- 
dominal cavity (gaping) with protrusion of some 
fatty tissue through the opening on the upper part 


of abdomen 24” above the navel, 

(2) Contusion 2”X4” on the middle lumber rigion”, 

In the opinion of the doctor injury No. 1 
was, grievous and dangerous and was pro- 
bably caused by a pointed instrument such 
as a spear. 

Bharat Singh died about 6 P. m., on the 
same date. His dead body was sent to the 
Civil Surgeon at Hardoi for post mortem exa- 
mination and the following injuries were 
found on him :— 

“l. A penetrating wound 1” x2” and down into the 
abdominal cavity. 

2. A contusion 10” x 4” over upper part of back, 

3. A contusion 8”x3” over middle of back on the 
left side. 

4, A contusion 6"X4” over right side of head and 
face. Thescalp was congested below the injuries. 
The pleurae was congested. Both the lungs were 
deeply congested. Ventricles of the heart contained 
clotted blood”. - 

The injury report Ex. 3 prepared by Dr, 
Sunder Lall shows only two injuries while 
the post mortem report shows four injuries. It 
is difficult to understand how Dr. Sunder 
Lall could have missed injury No. 4, which 
was a contusion 6"K4 over right side of: 
head and face unless this was a post mortem 
injury, that is, caused by some one after 
deceased's death. 


Bharat Singh's dying declaration was 
recorded by Syed Jafar Mirza Saheb, Naib 
Tahsildar, P. W, No, 6, on April 20, 1988, at 
about 2-30 A.M. and it differs from the first 
information report, It is as follows :— 

“I waa sittingin the threshing floor near my 
house, when Nabbu Singh, Ohhuttu Singh, Sobha 
Singh all the three persons rushed and fell upon me, 
First Sokha struck a lathi on my waist. I stood 
up. Then Nabbu Singh struck a spear on my belly. 
There existed no particular enmity between me (and 
them) only an exchange of abusive language had 
taken place iù connection with the nautch party of 
a natni on the occasionof Holi festival at the door 
of Ram Singh, and from that day onwards he and 
his companions Jai Jai Ram, Bale Din and Ram 
Damodar Brahmansarmed with lathis and spears 


. 


330 
used to threaten me. Yesterday in the noon at 2 
P. M. they assaulted me with spear....... ene 

He has not named the three Brahman 
accused, namely, Bala Din, Jai Jai kam and 
Ram Damcdar as his assailants, nor has he 
stated that they were with Nabbu Singh 
and others though he has distinctly said that 
Jai Jai Ram, Bala Din, and Ram Damodar 
Brahmans used to threaten him, 

The accused have denied the charge 
and have alleged entimy with the prosecu- 
tion witnesses. Nabbu Singh examined 
one witness in his defence, namely, Niran- 
jan Lall Patwari, who has stated that Hirde 
Narain’s father has tenancy in a patti of 
masy co-sharers including Sobha Singh 
and Nabku Singh accused and Gaya Bakhsh 
Singh, The evidence of this witness does 
not help the accused at all on the main 
incident, He was prcduced to falsify 
the statement of Hirde Narain about the 
tenancy land, 

The case against the accused depends on 
the statements of Gaya Bakhsh Singh, 
Hirde Narain, Veep Singb, Kaptan Singh 
and Sultan Singh P, Ws. Nos. 1 to 5 and 
Fatte, P. W. No. 7, also to some extent 
supports the prosecution case. 

The eye-witnesses are Hirde Narain, Deep 
Singh, Kaptan Singh and Sultan Singh 
P, Ws. Nos. 2 to 5, Their names are mention- 
in the first information report, and they saw 
the incident from a distance of about 25 
paces from the threshing floor. 

Hirde Narain has stated that he was sit- 
ting under a pakaria tree tothe east of 
Bharat's northern chatpal after his meal 
and that Deep Singh and Sultan Singh were 
also there. That the six appellants came 
to the threshing floor where Bharat was 
from the west side ; that Bala Din said to 
Bharat Singh, “you abused at Holi, abuse 
now”; that Bharat got up from the cot and 
Sobha struck a lathi at Bharat; that the six 
appellants pursued him and surrounded 
him and Nabbu Singh struck a spear at 
Bharat ; that Bharat Singh fell down and 
the accused ran away; that Gaya Baksh, 
his brother, came from the house and took 
Bharat away, that Nabbu had aspear and 
the other accused had lathis and that they 
were wielding their lathis but he could not 
say whether they hit Bharat ornot. , 

Deep Singh, Kaptan Singh and Sultan 
Singh corroborate Hirde Narain. 

Deep Singh has stated that Nabbu had a 
spear and the other accused had, lathis but 
he did not see them wield their lathis. 

PeW.No., 1 Gaya Baksh Singh is the 
brother of the deceased.* He says that when 
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he got to the scene he saw the appellants 
whom he recognised running awar, 
Fatte, P. W. No.7 who has a tailoring 
shop on the west of Bharat’s house states, 
that he saw the six appellants with three 


others consulting together near a ruined . 


house, and shortly after the accused went . 


eastwards. He then heard a noise and he ran ` 


and saw Bharat Singh lying on the ground. 
He had a spear injury on the abdomen and 
on enquiry Bharat Singh told him that 
Nabbu had struck a spear at him and the 
remaining accused had lathis. 

The learned Sessions Judge, has believ- 
ed tke evidence of these prosecution wit- 
nesses. We have also carefully considered 
their statements and, in our opinion, they 
are true and there are no grounds to reject 
them. so far as they relate against the 
Thokur accused, namely Nabbu Singh, 
Sobha Singh and Chhuttu Singh. 


We have already stated that Bharat Singh . 


deceased did not implicate the three Brah- 
man accused in his dying declaration. It 
might be that he was in expectation of death 
and he named only those accused persons 


who actually took part in the assault, that is | 


to say,thethree Thakur accused. A great 


deal of sanctity is attached to the dying | 


declaration, because itis expected that the 
person whois on the verge of death, will 
tell the truth 

It is true that the names of all the appel- 
lants are mentioned in the first information 
report, but when Bharat Singh made. the 


report his brother, Gaya Baksh Singh P..W. | 


No. 1, was with him and he may have sug- 
gested their names. In any case, we con- 
sider it safer to rely on the dying declara- 
tion rather than on the first ioformation 
report, or on the eye witnesses, who do not 
assign any leading part to the three Brah- 


man accused. There is nospecial reason . 
why they should have associated themselves _ 


with the Thakur accused in this murderous, 
assault. The contention of the learned 
Assistant Government Advocate, is that 
when Bharat Singh made the dying decla- 
ration he was in agony and, therefore, he 
might have forgotten or could not state the 
names of the three Brahmans. It is true 


that he must have been in great pain, but’ 


itis clear from the evidence of Syed Jafar 
Mirza, Tahsildar, who recorded the state- 
ment, that Bharat Singh wasin his senses 
at the time when he made the statement. 
The deceased mentioned the names of the 
three Brahman accused, as the persons who 
had been abusing and threatening hinf on 
previous occasions, and if they joined 
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Nabbu Singh, in the assault, he would surely 
have mentioned their names. In our opin- 
ion, the case against the three Brahman 
accused is very doutful and we give them 
the benefit of the doubt, 

The case against Nabbu Singh, Sobha 
Singh and Chhuttu Singh, is very clear. We 
uphold the conviction and sentence passed 
on Nabbu Singh. The assault on the de- 
ceased by Nabbu Singh was premeditated, 
cowardly and without any justification and 
the learned Sessions Judge was justified in 
passing the extreme penalty under the law. 

With regard to Sobha Singh and Chhuttu 
Singh, in our opinion, the offence commit- 
ted by them is under s. 325. India Penal 
Code, read with s. 109, Indian Penal 
Code, and not 302 Indian Penal Code or 147- 
148, Indian Penal Code. We believe the 
evidence of the presecution witnesses that 
Sobha Singh assaulted the deceased with a 
lathi and that Chhuttu Singh pursued the 
deceased and surrounded him. 

In the case of Bahal Singh v. Emperor, 20 
Criminal Law Journal, 711 (1), two persons 
armed with deadly weapons made an attack 
upon another and it was proved that death 
was caused by a blow inflicted by only one 
cf them. The Hon'ble Judges, who decid- 
ed that case held that the one who struck 
the blow waa guilty of murder and the 
other who must have known that grievous 
hurt would in “all probability be caused, 
was guilty of .having abetted the offence 
under s. 325, read with s. 109 of the Indian 
Penal Code. 

The same view was taken by a Bench of 
this Court in Criminal Appeal No. 233 of 
1938 Raja Ram and others v, The King- 
Emperor (2), decided on October 12, 1938, 
of which one of us was a member. 

We, therefore, dismiss the appeal of 
Nabbu Singh and confirm the sentence of 
death passed upon him, and direct that he 
be hanged till he is dead. 

It seems to us that the intention of Sobha 
Singh and Chhuttu Singh was to give the 
deceased a beating with Jlathis. In our 
opinion they abetted the offence under 
s. 325, Indian Penal Code, and though 
the act of murder committed by Nabbu 
Singh was done with the aid of Sobha Singh 
and Ohhuttu Singh, it cannot, in our opinion, 
be said that it was the probable conse. 
quence of the abetment on their part. 

We, therefore, alter the conviction :f 
Sobha Singh and Cbhuttu Singh from 


1) 20 Cr. LJ 711; 52 Ind. Cas, 791: 294 PR 
919 Or, 9 | 
(2) 178 Ind. Cas. 162; 1938 O L R 469, 
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s. 302 read with s. 149, of the Indian 
Penal Code to one under s. 325, 


read with s. 109, of the Indian Pena 
Code, and sentence them to 7 years’ rigo- 
rous imprisonment each. 

We set aside the convictions of Nabbu 
Singh, Sobha Singh and Obuttu Singh, 
under ss. 14 °-148, Indian Penal Code. 

We allow the appeals of Bala Din, Jai Jai 
Ram and Ram Damodar and direct that 
they be released. 

D. Order accordingly. 


.— 


MADRAS HIGH COURT 
Second Civil Appeal No, 722 of 1936 
January 3, 1938 
Panprane Row, J. 
SEORETARY or STATE— 
APPELLANT 
VETSUS 
MUNIAPPAN CHETTY AND OTHERS — 
RESPONDENTS 

Irrigation — Raiyatwari, land — Irrigation of 
registered wet land by raiyat by customary source 
until Government makes eficient alternative provi- 
ston—Right to—Government altering source and 
causing diminution in supply—Raiyat, if entitled , 
to damages. . ; 

While the Government is entitled to supply water 
from such- source as it thinks proper, this right is 
subject to the condition that the raiyat who is 
entitled to get waterfor his registered wet fields 
gets hisaccustomed supply of water. Oonsequently 
a declaration made by the Oourt thatthe raiyat is 
entitled to irrigate his fields from a customary 
source until the Government makes an | 
alternative provision, is in accordance with law. 
Fischer v. Secretary of State (1), Basavana Gowd v. 
Narayana Reddi (2) and Secretary of State v. 
Nageswara Iyer (3), relied on. 

Where inthe ahove case the Government alters 


the source of supply thereby causing diminutionin . 


the accustomed supply, the ratyat is entitled to 


damages, Secretary of State v. Narayanaswami 


Pillai (5), relied on. 

S. G. A. against the decree of the Sube 
Judge, Dindigul, in A S. No. 5 of 
1935. 

Mr. K. S. Krishnaswamy Iyengir (Guv- 
ernment Pleader), for the Appellant. 

Messrs. K. Rajah Iyer, T. P. Gopala- 
krishna Aiyar and T. R, Sangameswara 
Iyer, for the Respondents. 


Judgment.—This second appeal arises 
out of a euit inetituted by one Muniappa 
Chettiar, who died during the pendency of 
the suit and who is now represented by 
his legul representatives, the respondents 
in the second appeal. The suit was for a 
declaration that the plaintiff was entitled 
to irrigate Lis registered wet fields with e 
water flowing from what may be briefly 


efficient > 
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described as sluice No. 3 and for refund of 
the penal water rate with interest that 
was collected from him by the revenue 
authorities for Fasli 1339. The source of 
irrigation assigned to the wet fields in 
question was sluice No, 2 and the plaintiff's 
case was that it was impossible to irrigate 
his wet fields in this manner, namely from 
sluice No. 2, for the simple but sufficient 
reason that the level of the sluice as well 
as the channel taking from it was lower 
than the level of the wet fields. The plain- 
tiffs case also was that he had been irri- 
gating his wet fields for many years past 
according to custom, that the assignment 
of sluice No, 2 for his lands was objected 
to by him on several occasions and that 
the revenue authorities did not give him 
any redress, Both the Ocurts below have 
found that the substantial foundation of 
the plaintifi’s case is true, namely that he 
is entitled as of right to take water from 
sluice No. 3, and that it is impossible to 
irrigate his registered wet fields with water 
from sluice No. 2, which was assigned to 
him by the revenue authorities, These 
concurrent findings of fact have not been 
questioned in this second appeal. 

The points argued on behalf of the 
Secretary of State for India in Council are: 
(1) that no declaration should have been 
given in favour of the plaintiff because of 
the Crown prerogative to alter and to 
assign sources of irrigation at its pleasure, 

“and (2) that the respondents are not 
entitled to refund of the penal water cess 
collected from them because at the time the 
cess was Jevied the levy was legal as there 
had been no adjudication by a Civil Court 
as to the source of irrigation in respect 
of the plaint lands, and that at the most 
*the’ respondents would be entitled only to 
damages. As regards the first point, there 
is really very little substance in it because 
the declaration given by the Subordinate 
Judge is not unconditional or absolute but 
subject to a condition, viz., that the respon- 
dents are entitled to take water from sluice 
_ No. 3 only so long as the Government does 
not make an efficient alternative provision. 
This declaration is, in my opinion, in 
accordance with law. It is well settled, 
(vide Fischer v. Secretary of State (1), 
Basavana Gowd v. Narayana Réddi (2) 
and Secretary of State v, Nageswara Iyer 


(1) 32 M14); 2 Ind, Oss, 325; 19MLJ131;5 M 
LT U9 


4 . e 
(2) 54 M 793; 133 Ind. Oas. 507; AI R 1931 
Mad. 284; 61M L J 563; 33 L W 681; Ind. Rul 
(1931) Mad. 747. ° 
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(3), that while the Government is entitled 
to supply water from such source as it 
thinks proper, this right is subject to the 
condition that the raiyat who is entitled 
to get water for his registered wet fields 
gets his accustomed supply of water. As 
was observed in Basavana Gowd v. 
Narayana Reddi (2), at p. 798* : i 

“Government by undertaking the obligation to ` 
supply him with water also undertakes that it 
shall be at his disposal by the usual and cus- 
tomary method, that is by channel constructed 
either by Government or by the raiyat or both, until 
and unless some other method is adopted.” 

Ae again at p. 799* it was observed 
at: ` 

“While the wet raiyat cannot insist as against 
Government that he has any right to have his 
supply carried by any particular channel and 
cannot object to Government altering the channel 
of supply, he has a right as against other wet 
raryata and even, subject to Government's right to 
give him an equally efficient supply, as against 
Government to the protection of law for that 
supply once it has passed into the channel at pre- 
sent ear-marked for his supply.” 

I am, therefore, of opinion that the 
declaration made by the lower Appellate 
Court namely that the plaintiffs are entitled 
to. get water from sluice Nu. 3° subject 
to the condition mentioned therein, is 
according to law. As regards the second 
point, stress is laid by the learned Govern- 
ment Pleader on the words ‘has been’ found © 
in Proviso 2 to s. 1, sub-s. (b) of the- 
Madras Irrigation Oess Act. It is coatended 
that the use of the perfect tense indicates 
that so long as there has been no actual 
adjudication by a Civil Court as to the 
source of irrigation for any particular wet 
land, the levy of a penal water cess would 
be legal even though it is subsequently 
decided by a competent Civil Court that 
what the raiyat had done was merely to act 
according to his rights. Reference may 
be made in this connection to the observa- 
tions in In re Athlumney (4), regarding the 
partiality of legal draughtsmen for the use 
of the perfect sense. If this contention is 
accepted, it would mean that during the 
pendency of a suit in the Civil Court the 
raiyat, who is found later on to have been 
merely exercising the right given to him 
by law, namely of irrigating his lands from 
the customary source, would be legally 
liable to pay penal water cess, and his only 
remedy would be to institute a suit for 
damages, after his right has been declared . 

(3) A IR 1936 Mad. 923; 166 Ind. Qas. 200;71 M 
7 J 268; 1936 M W N 681;44 L W 388; 9 R M 


15, 
(4) (1898) 2 QB 547; 79 L T 393,47 WR 14459 
Manson 322. id 
*Pages of 5: M.—[E#d.] 
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in a previous suit: if the decision of the 
previous suit takes more tban the time 
allowed by the law of limitation for the 
suit for damages, even this remedy would 
be lost to him. The further result would 
be thatthe raiyat would either bave to 
raise a dry crop or leave the land waste 
if a dry crop cannot be grown and there 
would be loss to the public by reason of 
the less production of food grains, and the 
Government would certainly have to pay 
damages subsequently thus causing another 
and an additional loss to the public. 
Moreover, it appears to me prima facie 
that Penal cess was not intended by the 
Legislature to be allowed to be levied in 
cases where the raiyat is only exercising 
his undoubted rights: in other words, that 
the raiyat was to be penalized for doing 
nothing more than exercising’ his undoubted 
rights. 

It is, however, not quite necessary for 

me to decide this question definitely and 
I shall assume for the purpose of this 
second appeal that the contention of tha 
learned Government Pleader is right and 
that at the time the cess was levied, 
16 was not illegal. Even then it is not 
contended that the plaintiff would not be 
entitled to damages : in fact, the law as laid 
down by Wadsworth, J. in Secretary of 
State v, Narayanaswami Pillai (5), (which 
decision was no doubt reversed on appeal 
on another ground altogether), has been 
accepted by the learned G vernment 
oe Wadsworth, J. was of opinion 
that : 
_ “The words ‘adjudged by a competent Civil Court’ 
in 8.1 (b), Proviso 9, Madras Irrigation Cess Act 
refer to an adjudication prior to the use of the 
water, and that it is not open to a Civil Court to 
say that, though there has been an unauthorized 
user of water, the revenue authorities ought to 
have authorized this user and therefore a decree 
will be passed against the Government.” 

He was of opinicn that if as the result 
of a change in the source cf supply made 
by the Government there was a diminu- 
tion in the accustomed supply, the remedy 
of the plaintiff was not to take water in 
defiance of the order of the Government 
but by a proper proceeding to seek redress 
for the damages dcne by the change in 
the prescribed manner of irrigation. It is 
therefore conceded that the plaintiffs are 
entitled to damages. On the question of the 
amount of damages, there is no finding by 
either of the Courts below, and in these 
circumstances, the learned Government 


(6) AIR 1936 Mad. 692: 162 Ind. Oas. 97; (1936 
MW N 358; 8 R M 943, a ae ee 
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Pleader after addressing the Collector of 
Madura states that the damages payable to 
the plaintiffs would be Rs. 675-80 and no 
more. This amount is no donbt less by 
a small amount than the amount of the 
penal cess, the refund of which has been 
allowed by the lower Appellate Oourt. 
The learned Advocate for the respondents 
has agreed to accept this amount of 
Rs. 675-8-0 as the correct amount of 
damages caused, as he thinks it is not 
worthwhile to have the matter sent down 
fora finding. As thé respondents’ Advocate 
has agreed to this amount, I shall allow 
only this amount instead of the amount 
allowed by the lower Appellate Oourt 
though, in my opinion, the attitude taken 
up on behalf of the Government is hardly 
to be commended. In fact the suggestion 
made by the learned Government Pleader 
was that the refund of Bs. 719 which was 
allowed by the lower Appellate Oourt 
might be affirmed provided the plaintifis 
are made to pay the costs of the Govern- 
ment both in the Original Court as well as 
in the lower Appellate Court and in this 
Court. 

This suggestion is, if I may say so, quite 
unreasonable because there is no reason why 
the plaintifs should not only not get their 
own costs but be made to pay the costs of 
the Government when they have succeeded 
and when it is clear that they have been 
the victims of arbitrary action by the 
revenue authorities who have assigned to 
them a source of irrigation from which no 
water can possibly flow to their fields, and 
who have given them no redress whatever 
in spite of the petitions addressed to them. 
lt can hardly be doubted that the Legisla- 
ture never intended that the powers given 
to the revenue authorities to levy penal 
water cess should be exercised in an arbi- 
trary and unjust manner. However, as the 
respondents’ Advocate has agreed, in order 
to avoid further trouble to accept the 
amount of Rs. 6075-8-0, which according to 
the Government’s case is the amount of 
damages, the decree of the lower Appellate 
Court will be modified by allowing this 
amount instead of Rs. 719 allowed by the 
lower Appellate Court; subject to this modi- 
fication, the second appeal fails and is 
dismissed with coste. Leave to appeal is 
refused. . 


N.-D. Decree modified, 


+ 
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PATNA HIGH COURT 
Oriminal Appeal No. 117 of 1938 
August 9, 1938 

: MOHAMMAD Noor AND VARMA, JJ. 
BULAK GOPE AND otsers—Accusep— 
APPELLANTS 

. versus 
_ EMPEROR—Rugeponpgxt 

Criminal trial— Jury — Misdirectron—Defence 
relying on omisston by witness before Police and 
Court—Duty of Court to draw attention of jury 
to those omissions. 

If the defence relies upon certain omissions 
made by witnesses either ‘before the Police or before 
the Magistrate, the best course is to draw the 
attention of the jury tothose alleged omissions and 
then if, in the opinion of the Judge, the omissions 
are of no consequencé and were possibly due to 
certain circumstances it will be quite open to him to 
place them befcre the jury and then leave them to 
decide whether those omissions considered in the 
light ofthe circumstances placed before them are 
of such consequence as to discredit the testimony 
of the ‘witness in Court. General observations 
devoid of facts in the charge to the jury are likely 
at eome occasions to create an impression in the 
mind of the jury that every omission in every 
case is of no consequence whatsoever. Hart Lal v. 
Emperor (1), explained. 

Cr. A. from the decision of the Assistant 
Sessions Judge, Patna, dated May 17, 1938. 

Messrs. Gopal Prasad and A. B. N. Sinha, 
for the Appellants. 

The Assistant Government Advocate, for 
the Crown. 


Mohammad Noor, J.—The learned 
Assistant Sessions Judge of Patna, agree- 
ing with the unanimous verdict of guilty by 
a jury, has convicted. the appellants under 
s. 395, Indian Penal Gode,. (dacoity) and 
sentenced each of them to rigorous impri- 
sonment for. five years, We have carefully 
examined the charge of the learned Judge 
and donot find any misdirection or non- 
direction which may amount to misdirection 
and which can be interfered with. The 
learned Advocate for the appellants, how- 
ever, laid some stress upon an observaticn 
of the learned Judge in connection with 
omissions or contradictions made by the 
witnesses befcre the Police or the Magis- 
trate as ccmpared with their statements 
befcre the Court, and ccntended that this 
general observation might have influenced 
the jury in disregarding the omissions or 
contradictions which were pointed out to 
them on behalf of the defence though they 
were important. The observation of the 
learned Judge which has been thus ceriti- 
cised by the learned Advocate runs as fol- 
ows : 

“Again some instances have been pointed out to 
you toshow thatthe statements made by the wit- 
nesses in this Court do not find place in the records 
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of their statements as prepared by the Police or 
the Committing Court, and it has been suggested 
that they are only after-thoughts and should be 
rejected In drawing your conclusion from these omis- 
sions, you should rememberthat the Committing 
Magistrate and the Police Officere were not concerned 
with a detailed record ofthe statement of the wit- 
nesses, but were merely making investigation lead- 
ing 'up to the trial in this Court. It is, however, 
always for you to decide whether the omissions 
are due to these circumstances or because evidence 
has subsequently been connected to support the pro- 
secution case.” j 
T have noticed recently that general obser- 
vations on the lines quoted above invariably 
finda place in the Judge's charge to the 
jury irrespective of the consideration whe- 
ther they are partinent or not. This obvi- 
ously is due to a remark of the late Chief 
Justice of this Crurt (Sir Courtney-Terrell) 
in Hari Lal v. Emperor 1). His Lordship 
in that case quoted a long extract from 
the charge to the jury delivered by the 
Sessions Judge of Gaya (Mr. Reuben. which, 
among others, contained a passage used 
by the learned Judge in this case and 
which has been commented upon by the 
learned Advocate in this Court. After quot- 
ing the extract, the learned Chief Justice 
expressed his approval of it in these words : 
SI would recommend the passage that I have 
quoted to Courts which have to deal with criminal 
trials as well as those which haveto do with civil 
trials, as an admirable statement of principle.” i 
I respectfully agree with the remarks of 
the learned Obief Justice, bút his Lordship 
never said, and could not have said, that a 
portion of his quotation from the charge 
of the learned Sessions Judge of Gaya. 
should form part of eachand every charge 
of every Judge to every jury in every case 
irrespective of the consideration whether it. 
is applicable or not. This is not a question - 
of law but a question of commonsense, 
prudence and expedience. Omissions are 
not necessarily contradictions. There are 
omissions and omissions. Some of them can 
be overlooked on the ground which was 
stated by the Sessions Judge of Gaya and 
approved by Courtney Terrell, O. J. But 
there may be omissions which it will be 
difficult to hold are due to either the Police 
or the Magistrate leaving them out because 
they were simply preparing records preli- 
minary toatrial. I am afraid the obser- 
vations of tte learned Chief Justice have, 
toa very large extent, been misunderstood 
and misapphed. If the defence relies upon 
certain cmissicns made by wifnesses either 
before the Police or before the Magistrate, 
the best course is to draw tke attention of 
Q) l4 Pat, 225; 156 Ind. Cas. 921; A IR 1935 
Pat. 263; (1935) Or, Cas, 749; 36 Or. L J 1026; 16 
PLT 380,8 R P43, ; 
Q e 
(J 
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the jury to these alleged omissions and then 
if, in the opinion of the Judge, the omissions 
ate of no consequence and were possibly 
due tothe circumstences which were relied 
upon by the Sessions Judge of Gsya, it 
will be quite open to him to place them 
before the jury and then leave them to 
decide whether those omissions considered 
in the light of the circumstances placed 
before them are of such consequence aa to 
discredit the testimony of the witness in 
Court. General observations of this nature 
devoid of facts are likely at some occasions 
to create an impression in the mind of the 
jury that every omission in every case is of 
no consequence whatsoever, and [ am de- 
finitely of opinion, that his Lordship, the 
Ohief Justice, never intended and could not 
have intended to lay down this wide pro 
pogition as a matter of law, However, in 
this particular case, the learned Advocate 
has not been able toshow that there were 
omissions affecting the merits of the case 
which the jury ignored in‘ consequence of 
the general remark of the learned Judge. 
I am clearly of opinion that no harm has 
been done in this case. The appeal is dis- 


missed. 
Varma, J.—I agree. 
D. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Oivil Appeal No. 995 of 1933 
November 5, 1937 
ABDUR RAHMAN, J. 
ELLAPPA CHETTIAR—APPALLANT 
versus 
S. A. SESHA AIYER AND ANGTAER— 

: RESPONDENTS 

Promissory note—Partial or complete discharge of 
lability under—Promise to do something in future, tf 
sufficient consideration~ Agreement between promisor 
and promisee that promisor should pay instalments 
of chit fund for promisee and would get credit for 
such amount towards pro-note — Fre-note endorsed— 
All instalments except one patd before endorsement 
—Suit by endorsee on pro-note— Promisor, if entitled 
to get credit for amount paid towards partial dis- 
charge of liability. 

A promise to do something in future can be a 
sufficient consideration for either a complete or 
partial discharge of an existing liability and the 
agreement by the promisor to pay the future instal- 
ments towards the chit fund can be taken to be as in 
accord and satisfaction to the extent of the amount 
which he has undertaken to pay and which the pro- 
misee has agreed to accept towards the partial dis- 
charge of the promissory note, 

Defendant No. 1 executed a promissory notein 
favour of defendant No.2 The pro-note was endorsed 
ee the plaintiff who broughta suit im- 
pleading both defendants Nos. 1 and ¥, The plea 
raised on behalf of defendant No, 1 was to the effect 
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that in pursuance of an agreement arrived between 
the original parties to the promissory note, certain” 
future instalments of a chit fund, which were to be 
paid originally by defendant No. 2, had been agreed 
to be paid by defendant No. 1 and that he was to 
get a credit for the amount paid by him towards the 
promissory note in suit whenthe chit was closed. It 
was pleaded that defendant No.1 had paid a certain 
sum towards the chit fund and consequently was en- 
titled to a credit for the same in the suit. It was con- 
tended by the plaintiff that he was not bound by 
the agreement arrived at between the defendants 
inter se, as it related to a collateral transaction and 
as it wasexecutory in character and could not be 
considered to be an equivalent of an effective dis- 
charge. The defendant No. 1 had paid the last in- 
stalment of the chit fund after the note was en- 
dorsed : 

Held, that by entering into a contract with the 
drawer that the money paid by him would actually 
be credited towards the promissory note in suit, 
defendant No. 2 had attached equities to the bill 
itself and thus provided for a method of partial dis- 
charge, He could not subsequently be permitted to say 
that the original transaction, towards which the pay- 
ment was eventually made by the drawer in pursuance 
of the contract, was wholly independent of the pro- 
Missory note in suit and the plaintiff not being a 
holder in due course would stand in the shoes of 
defendant No. 2 and must be liable to the same equi- 
ties to which he, 7. e, defendant No, 2 would have 
been liable. Oulds v. Harrison (3), relied on. 

Held, also that as the undertaking by defendant 
No. 1 wascarried out by paying all the instalments, 
except ons before the note was endorsad, the contract 
had not remained executory and by payingoff the 
last instalment, he was entitled to get credit for the 
amount paid by him. 


8. CO. A. against the decree of the Court 
of the Subordinate Judge of Dindigul in 
A. 8. No. 36 of 1932, preferred against 


the decree of the Court of the District 
. Munsif of Palani, 


in O. 8. No. 68 of 
1932. 

Messrs. K, V. Krishnaswamy Iyer and G. 
Thayagaraja Iyer, for the Appellant. 
Messrs. K. Rajah Iyer K. S. 
murti and S. Venkatechala Sastri, for the 

Respondents. 


Judgment.—TLe only point which hus 
been argued in this appeal relates to the 
maintainability of defence raised on behalf 
of defendant No. l in answer to a suit 
by the endorsee of a promissory note 
executed by defendant No.1 in favour of 
defendant No. 2. The appellant's Counsel 
contends that the plaintiff is not legally 
bound by the agreement arrived at between 
the defendants inter se. < 

(a) as it related to a collateral transac- 
tion, and i 

(b) as it was execu‘ory in character 
and could not be considered to be equivalent 
of an effective discharge. 

Is might be stated at the outset that 
although an attempt wis made, to start 


Rama- 
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with, toshow that the plaintiff was a holder 
in. due course but in view of the finding 
of the lower Appellate Court and on a 
correct. construction of s, 9 of the Negotia- 
ble ‘Instruments Act, this contention was 
given up in the end and it was conceded 
that if defendant No.1 could raise a de- 
fence against defendant No. 2, he, i. es 
defendant No. 1 would be entitled to do 
the same against the plaintiff. 

‘The plea raised on behalf of defendant 
No. l was to the effect that in pursuance 
of an agreement arrived between the 
original parties to the promissory note, 
certain. future instalments of a chit fund 
which were to be paid originally by a 
brother of defendant No. 2, had been 
agreed tobe paid by defendant No. 1, and 
that he was to get a credit for the amount 
paid. by him towards the promissory note 
in suit when the chit was closed. It was 
pleaded that defendant No. 1 had paid a 
sum of Rs, 405-11-6 towards the chit fund 
and consequently was entitled to a credit 
for the same in the suit. 

The lower Appellate Court has come to 

a, finding that the agreement pleaded on 
behalf of defendant No. 1 was established 
and that as defendant No. 1 had paid 
the amount mentioned above, he was entitl- 
ed to get a credit for the same. ` These 
are findings of factsand were not challeng- 
ed before me. . 
“The Counsel for the appellant placed 
his reliance in support of his contention 
on Burrough v. Moss (1) and Van Ingen 
v. Dhunna Lall (2). 

It is true that the authorities cited above 
lend support to the argument, that in cases 
of Negotiable Instruments, any equities 
which have to be pleaded should generally 
arise out of the very transaction itself and 
must not arise out of the transactions which 
are either collateral cr independant in 
character. This must also be admitted that 
the transaction in this case, which related 
to the chit fund was originally an inde- 
pendant transaction and had nothing to do 
with the promissory note in suit. Had the 
case rested there, the appellant would have 
heen on safe grounds. But by entering 
into a contract with the drawer that the 
money paid by him would actually be credited 
towards the promissory note in suit, defen- 
dant No. 2 hss attached equities to the 
bill itself and thus provided for a method 
of partial discharge. He cannot now be 
-permitted to say that the driginal transac- 


a (1830) 10 B & O 558; 109 E R 558, 
(2) 5 M 108 at p 112, ° 
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tion, towards which the payment was even- 
tually made by the drawer in pursuance 
of the contract, was wholly independent of 
the promissory note in sait. Lf any authority 
is required for this proposition, it would 
be found in Oulds v. Harrison (3). It is 
hardly necessary tv add thatthe plaintiff 
not being a holder in due course would 
stand in the shoes of defendant No. 2 and 
must be liable to the same equities to 
which he, t. e. defendant No. 2, would have 
been liable. 

As for the next contention, it must be 
stated that all the instalments excepting 
the last one of Rs. 45-11-6 were already 
paid by defendant No. 2 before the pro- 
missory note in suit was endorsed to the 
plaintiff. In that sense, the contract had 
not remained merely executory. It was, 
however, argued that the plea raised by 
the defendant was that he was entitled to 
a credit of the amount paid by him only 
when the chit was closed and inasmuch 
as the plaintiff could be subjected to these 
equities only which existed at the time of 
transfer, the amounts paid by him before 
the date of transfer could not ba taken 
into consideration at" all for the simple 
reason that the chit had not been closed 
by then. This contention is also, in my 
opinion, devoid of any force. It has been 
found by the lower Appellate Court ‘that 
plaintiff and defendant No. 2 were acting 
in unison and that the endorsement is (was) 
the result.” In view of this finding it 
must be held that the plaintiff had com- 


` plete knowledge of the- defect in the second 


defendant's title and was taking the pro- 
missory note subject to all equities arising 
in pursuance of the contract arrived at 
between defendant No. 1 and defendant 


No. 2. Defendant No. 1 had already 
discharged a major portion of his 
liability so far as the payment to 


the chit fund was concerned, and even 
if it be assumed that he could not ask 
for a credit of the amounts paid by him 
until the last instalment was paid, he could, 
in any case, doso as soon as he made the 
last payment in that connection. Tunis he 
had done and having done so is eutitled 
to get a credit for the amount paid by 
him. Moreover, a promise to do semething 
in future can be asullicient consideration 
for either ac .mplete or panial discharge 
of an existing liability and there is no 
reason to kold that the agreement by 
defendant No. 1 to pay tie future instal- 


(3) (1654) 10 Ex. 572: 24 L J Ex. 66; 3® LR 253; 3 
W K, 160; 102 R R717. 
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ments towards the chit fund should n-t 
bs taken to be as an accord and satisfac: 
tion to the extent of tha amount which 
he had undertaken to pay and which 
defendant No. 2 had agreed to aceept 
towards the partial discharge of the pro- 
missory nole. Since the undertaking by 
defendant No. | was carried out, it is hardly 
necessary to consider what the result woal | 
have been if he had failed to do so 

For the reasons given above, I would 
dismiss the appeal with costs. 

(Leave asked for and refused.) 

N.B. Appzal dismissed. 
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PATNA HIGH COURT 
Appeal from Original Decree No. 170 
of 1936 
August 30, 1938 
DHAVLE AND Rowzano, JJ. 
Lale CHATDRADHARL LAL— 
DREFENDANT-—A PPRBLLANT 
versus 
BHAGWATI PRASHAD AND 0THERS— 
PLAINTIFFS AND Pandit CHANDRA 
SAKHERDHAR MISHRA anp OTHERS 
— DEFENDANTS— RESPONDENTS 
Bengal Land Revenue Sales Act (XI of 1859), 
8. 36--Object and applicability of —Property pur- 
chased at revenue sale during suit on mortgage 
of property, by benamidar of mortgagor--Mort- 
gagee, if can file suit for declaration that sale 
was fraudulent and benamidar got no title as against 
rights of mortgagee—S. 36, if applies to the case. 
The object of s, 36, Bengal Land Revenue 
Bales Act, is that with the view of discourag- 
ing benamt purchases at sales, the Legislature 
says that a sult to oust the benamidar shall not 
lie. The section evidently contemplates this, that 
the purchaser having elected to make his purchase 
in a benamt name, then wishesto come into Court 
to have it, established that the purchase was a 
benami one and to have the benamidar ousted by 
the Oourt, and that appears to be what the Legis- 
lature intends to prohibit. The sectionis not to be 


construed as meaning that where a creditor of 
the real owner has to bring the property to sale, 
the sham title ofthe benamidar may be set-up 
againetthe purchaser. That would be making this 
provision, which was intended to discourage fraud, 
an instrument of fraud. In such a case the property 
moy T mg Ohne er as the property of 

real owner. andra aminy D 
Ruttun Paituck (3), relied on. ee Hie Meet 

During the pendency of a mortgage suit, there 
was default by the proprietors, who were the 
mortgagors, in payment of land revenue, as a 
result of which the entire estate was put up for 
sale under the Bengal Land Revenue Sales Act, 
1859. It was knocked down at a price of Rs. 17 
and odd, the bidder being a benamidar of the 
mortgagor. Thé mortgagees obtained their pre- 
liminary mortgage decree and the benamidar took 
out delivery of 
auction-puyhass and followed 


1 it up b king 
mutation of his name in the Oo A Ea 


liectorate Register 


possession in pursuance of his- 
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D. The mortgagee instituted a suit claiming a 
declaration that the revenue sale was altogether 
fraudulent and was, as against the plaintiffs, void 
and inoperative, that the plaintiffs’ mortgage lien 
was not extinguished, and that the plaintiffs could 
put the disputed property to sale for the satis- 
faction of their preliminary decree, The lower Court 
decreed the suit declaring that the revenue sale 
in respect ofthe disputed mauza was fraudulent 
and inoperative against the plaintifis and that the 
defendant second party had acquired no title as 
against the plaintifs and that the plaintiffs were 
entitled to proceed against the disputed mauza 
in satisfaction of their mortgage decree, In appeal 
by the defendant it was contended that on the 
findings, the plaintiffs could not be given the relief 
asked for, that if it be conceded that the mort- 
gage lien ofthe plaintiffs couldnot be extinguished 
by the transactions entered into, a declaration 
of this sort could not be granted, because s. 36 of 
the Revenue Sale Law barred a suit to oust the 
certificate purchaser. Therefore, it was contend- 
ed that the plaintifis might be entitled to an 
order directing the defendant to reconvey the 
property to defendants first party, or the plaintiffs 
might be entitled to get a decreeon their morte 
gage in the presence of defendant second party 
as defendantto a mortgage suit: 

Held, that s 36 had no application tothe case 
and the decree of the lower Court and the reliefs 
granted were correct. Kunwar Satish Kantha Ray 
v, Satis Chandra Chatterjee (1) and Deonandan 
Prasad v. Janaki Singh (2), distinguished. , 

A from the Original Decree from the deci» 
sion of the Subordinate Judge, at Motihari, 
dated May 5, 1936. 

Messrs. Mahabir Prasad, S. N. Roy and 
Jaleshwar Prasad, for the Appellant. 

Messrs. B N. Mitter and B. Mukherji, for 
the Respondents. 


Rowland, J —The plaintiffs respondents 
are the holders of a mortgage dated Novem- 
ber 15, 1920, secured onthe sixteen annas of 
Tauzi No 1281, situated in Mauza Sikatia. 
They brought a suiton their mortgage in 
1933. During its pendency there was 
default by the proprietors, who were the 
morigagors, in payment of land revenue, as 
a result of which the entire estate was put 
up for sale uader the Bengal Land Revenue 
Sales Act, 1°59,on April 30, 1934. Ib was 
knocked down at a price of Rs. 17 and odd, 
the bidder being defendant No. 7 of this 
litigation, defendant second party. The 
plaintiffs obtained their preliminary morte 
gage decree on July 41, 1934, aud the 
defendant second party took out delivery of 
possession in pursuance of his auction- 
purchase in December, 1934, and followed it 
up by taking mutation of his name in the 
Collectorate Register D. The present suit, 
which was instituted on March 12, 1935, 
claims a declaration that the revenue sale 
was altogether "fraudulent und was, as 
against the plaintiffs, void and inoperative, 
that the plaintiffs’ mortgage lien was not 
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extinguished, and that the plaintiffs could 
put the disputed property to sale for the 
satisfaction of their preliminary decree. 
The suit was resisted on the ground that 
the defendant second party was a genuine 
aud independent purchaser who was holding 
the property in his own right. The 
Subordinate Judge came tothe conclusion 
that Le was not so, that the defendant in 
question (defendant No.7) was an old and 
trusted servant and mukhtor-t-am of the 
father-in-law of defendant No. 4, who is 
maternal grandfather also of defendant 
No. 5, that in the mortgage-suit this very 
defendant No. 7 filed vakalainama on 
behalf of Bishambhar_ Nath, the guardian 
ad litem for the minor defendant. The 
Subordinate Judge thought it was clear 
that defendant No.7 had full knowledge 
of the mortgagesuit. He found that 
admittedly this defendant knew that the 
defendants first party were owners of the 
muuza. He found that the defendants 
first party were also fully aware that the 
mauza had been advertised forsale and that 
they deliberately made default so as to 
cause the propertyto be sold. for a paltry 
sum of Rs, 17 and cdd which was the actual 
amount of the revenue. He held that the 
defendants first party wilfully and deli- 
berately defaulted and brought about the 
sale in order to defeas the mortgage rights 
of the plaintiffs and subsequent mortg» gees, 
and that defendant No.7 merely leni his 
name in furtherance of the fraudulent 
design which these defendants prcceeded 
to carry into effect by making over to 
defendant No. 7 the collection papers of the 
mauza as wellas the survey khatian, and 
allowing him to enjoy the services of their 
own patwart Thakur Prasad. His opinion 
was that actually the defendants first party 
had .retained possession and enjoyment 
of the property for themselves. On this 
view he held that the plaintiffs were entitled 
to. the declaration prayed for, and he 
decreed the suit declaring that the revenue 
sale in respect of the disputed Mauza 
Sikatia was fraudulent and inoperative 
‘against the plaintiffs and that the defendant 
second party has acquired notitle as against 
ihe plaintiffs and that the plaintiffs 
are ‘entitled ‘to prcceed against the dis- 
puted mauza in satisfaction of their mcrtgage- 
decree. 

Mr. Mahabir Prasad for the defendant 
second party, who appeals, has contended 
that on the findings, the plaintiffs could 
not be given the relief asked for, that if 


eit be conceded that the mortgage lien of ` 
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the plaintifis could not be extinguished 
by the transactions entered into, a declara- 
tion of this sort could not be granted, 
because s. 36 of the Revenue Sale Law bars 
a suit to oust the certificate purchaser. 
Therefore, he said on tke findings the 
plaintiffs might be entitled to an order 
directing the defendant second party to 
reconvey the property to defendants first 
party, cr the plaintiffs might be entitled 
to get a decree on their mortgage in the 
presence of defendant second party as 
defendant toa mortgage suit. He referred 
us tothe decision in Kumar Satish Kantha 
Roy v. Satis Chandra Chatterjee (1) and in 
Deonandan Prasad v. Janki Singh (2) in 
which the final order was fur a reconvey- 
ance of properiy to the plaintiff. But both 
those were cases in which the plaintiffs 
had a title which had matured into a right 
to possessiin at the time ofthe suit. In 
this case it is pot so. The plaintiffs are 
still in the position of creditors claiming 
to be entitled to execute their decree 
against the property, As regards the con- 
struction of s. 36,1 do not think it necessary 
to interpret afresh the words of this 
section as tLey have been the subject of 
previous judicial decisions. lt will be 
sufficient perhaps to cite firstly Chandra 
Kaminy Debea v. Ram Ruttun Pottuck (3) 
where following, previous authorities, it 
was said that the object of 5,36 is that 
with the view of discouraging benami 
purchases at sales of this nature, the 
Legislature says that a suit to oust the 
benamidar shall not lie. The section evi- 
dently contemplates this; that the pure 
chaser having elected to make his purchase 
in a benami name, then wishes to come 
into Court to have it established that the 
purchase was a benami one and to have 
the benamidar ousted by the Court, and 
tbat appears to be what the Legislature 
intends to prohibit. But in the vast 
majority of benami transactions no con- 
troversy ever does arise between the 
benamidar and the realowner. The section 
is not to be construed as meaning that 
where a creditor of the real owner has to 
bring the property to sale, the sham title 
of the benamidar may be set up against 
the purchaser. That would be making 
this provision, which was intended to 


(4) 30 OL J 475; 55 Ind. Oas. 689; 24 O W N 662; 
A 1R1920 Cal. 26. 

(2) 44 C 573; 39 Ind. Cas. 346; 1G ALJ 154; 32 
ML J 206:21C W N 473; 1 PLW 294; (1917) M 
WN 254; 25 O LJ259, 21 M LT 240; 5L W 
596; 19 Bom L R 410; 44 I A30 (P 0.) 

(3) 12 0 302, 
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discourage fraud, an instrument of fraud. 
It was pointed out that there were express 
decisions thut in such a case as the present 
the property may be attached and sold as 
the property of the real owner. That case 
was decided as far back as 1885, but it 
has been f-llowed in subsequent deci- 
sions of whichit may suffice to instance 
Jagabandhu Dutt v. Rajani Kanta Pal, 
37 Ind. Oas. 790 (4). Having regard to 
these decisions, it appears to me that the 
technical objection to the form of the final 
order and decree fails and the relief 
granted was the correct relief to be given 
= accordance with the findings arrived 
at. 

The other point argued was that the Sub- 
ordinate Judge should not have found the 
defendant second party to be merely the 
benamidar of the defendants first party. 
As for that Mr. Mahabir Prasad read the 
judgment and contended that the evidence 
which was mainly circumstantial was 
insufficient to discharge the burden of proof 
which lay on the plaintiff to establish the 
fact alleged and not on the defendant to 
disprove it, But Mr. Mahabir Prasad could 
not satisfy us that the facts taken ag a whole 
lead a reasonable man to any other conclu- 
sion than that arrived at by the Subordinate 
Judge. Iam of opinion that the view taken 
by the First Court was correct regarding 
facts as well as regarding the law. 

I would dismiss the appeal with costs. 


Dhavle, J.—I agree. The question of farzi 
was not Mr, Mahabir Prasad's first ground of 
attack, He began his argument by saying 
that assuming that defendant No. 7 was 
benamidar for defendants first party, 
the proper order for the lower Court to 
Pass would have been to declare that it 
was open to the plaintiffs to prcceed against 
the appellant after giving him an 
opportunity to redeem their mortgage, as 
under s. 36 of the Bengal Land Revenue 
Sales Act XI of 1859, the sale must stand. 
But that section, as my learned brother point- 
ed out on the case from 12 Calcutta (Chandra 
Kaminy D:bea v. Ram Ruttun Pattuck 3°] 
does not enable the sham title of 4 
benamidar to be set up against a éreditor 
of the real owner. Appellant's being a 
mere benami purchase on behalf of the 
mortgagors, the beneficial title has not 
yet passed from the latter and is avail- 
able for the morigagees to proceed against. 
In the cages referred to by the learned 
Counsel from 30 0, L. J , [Kumar Satish 


(4) 37 Jnd. Cas. 790; A IR 1918 Cal, 430, - 
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Kantha Roy v. Satis Chandra Chatterjee 
(1)] and 44 Calcutta [Deonandan 
Prasad v. Janki Singh (2)] the revenue 
sales bad not been held during the pendency 
of a suit by a mortgagee against the owner 
sold up ostensibly or otherwise, as in-the 
present case. It is, however, not necessary 
to decide what tha effect of a real revenue 
sale (as distinuished from a fraudulent 
sale under the sale law toa benamidar of 
the mortgagor owner) would have been on 
the rights of the mortgagees in the 
pending mortgage-suit. The appellant 
benamidar's title, it is true, cannot be 
attacked by the mortgagors owners, but so 
far as the mortgagees are concerned, that 
title affords no defence either to the 
beneficial owners the mortgagors or to the 
appellant, their benamidar. 
D. Appeal dismissed. 


nd 


CALCUTTA HIGH COURT 
Civil Suit No. 1376 of 1936 
February 18, 1938 
MoNatr, J. 

E, J. WILLIAMS AND ANOTER — 
PLAINTIFFS 
versus h 
MAHOMED SULEWAN—Derenpant 

Tort—Negligence—Damages—Act of bus-driver in 
overtaking tram on cross-roads is negligent and 
dangerous, 

It is a negligent and dangerous act to overtake 
another vebicle on a cross-road, and it is obviously 
far more dangerous to overtake fa tram on a 
cross-road for, this necessitates entering the 
opposing line of traffic and driving in the opposite 
direction to that whioh the cross-traffic is entitled 
to anticipate. 

Messrs. Cammiade and P., K. Dey, for the 
Plaintiffs. 

Messrs. N. C. Chatterjee and Kumud Basu, 


for the Defendant. 


Judgment.—Two plaintiffs, husband 
and wife, sue for damages due to a collision 
between the car of plaintiff No. 1 with a bug 
owned by the defendant on March 10, 1936, 
Plainuiff No. 2 was being driven ia that 
car atthe time cf the aecident and suffered 
serious injuries. The nature of thoss inju- 
rise has been spoken to by the doctor wha 
has given evidence and ine expenses 
incurred in connection with those injuries 
are sct out in para 6 if the platut. The 
actual sum claimed under that head wag 
over Rs. 1,100 but ine vouchers Lave all 
been shown tothe jearned Couusel for the 
defendant dud the parties are agreed that 
tue damages. under this head should be 
Rs. 1,176-9-0. The ownership of the Plaipt- 
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iffs car though not admitted in tke plead- 
ings, has row been admitted, and it is not 
contested that the driver of the bus was an 
employee of the defendant and was driving 
in the regular course of his employment. 
It is the common case of both parties that 
the accident took place at the junction of 
Wellesley Street and Corporation Street. 
Down the middle of Wellesley Street which 
runs north and sonth, there is a double 
set of tram lines, and itis not denied that 
the Hillman car, belonging to the plaintiff, 
was driven along Corporation Street from 
west to east, There was a tram on the 
western set of the tram lines going north 
along Wellesley Street. It is also not con- 
tested that that tram stopped though the 
plaintiff's case differs from the defendant's 
case ag to the actual place where the stop 
occurred. The plan which has been put in 
by the parties shows two man-holes, one on 
each side of the tram lines, and the case of 
both sides is that the collision took place just 
by the eastern man-hole. 

The only question fcr decision is whether 
there has been such negligence on tke part 
of the defendant as to entitle the plaintiff 
to recover damages. In his written state- 
ment, the defendant raises the plea that 
there was ccntributory negligence on the 
part of the driver cf the plaintiffs car. 
Particulars of negligence are set out in the 
plaint and particulars of contributory 
negligence inthe written statement. The 
plaintiff's case is that the Hillman car 
came to the cross:roads and halted at a 
point which has been marked R in the 
plan; that is to say, just in Corporation 
Street between 8 and 10 ft. from thé near 
side kerb just before entering ihe cross- 
roads. Mrs. Williams, who was in the car 
at the time, and who was injured, says 
that they halted in Corporation Street as 
the tram had come up simultaneously from 
the south of Wellesley Street to the cross- 
roads. Thetram was atthe point marked 
R, which is just inside Wellesley Street, 
short of the junction between Wellesley 
Street and Corporation Street. The plaint- 
iff's evidence is that the fram was not 
projecting into the junction but the head 
of the tram was on the same line as the 
footpath or slightly behind it. The tram 
driver waved to the Hillman car to go 
through. Mrs. Williams said that she 
looked and saw no traffic so she told her 
driver to go on. She then said that as they 
were crossing ithe tram lines, she sawa 
bus coming ata very high speed, passing 
thg trailer of the tram and as they got on 
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to the eastera set of tram lines, the collision 
occurred. The tram was composed of two 
coaches, the rear coach being referred to as 
the trailer. Mrs. Williams then fainted 
and having received severe injuries, she 
was taken to hospital and has no knowledge 
of what then happened (The judgment 
then discussed the evidence regarding the 
speed at which the bus driver was driving 
and proceeded) The evidence that he 
was going at an excessive speed is over- 
whelming. I accept the evidence that his 
speed was something between 30 and 40 
miles an hour. The evidence that he was 
hurrying and that the passengers com- 
plained earlier during that particular drive 
I also accept. There is, therefore, a 
prima facie case of negligence, and Mr. 
Cammiade for the plaintiff suggests that 
the position of the bus at the time of the 
accident almost createsa case of res ipsa 
loquitur for, it must be negligent fora bus 
driver to drive his bus over cross-roads, cn 
the wrong side of the ruad, overtaking a 
tram which has two coaches, and driving 
where it would be imp-ssible for him to 
see what trafic was approaching from the 
other side of the tram. When the speed at 
which the bus was travelling is also taken 
into consideration, the negligence is little 
short of criminal. 


For the defendant it is argued that there 
was contributory negligence. The defend- 
ant contends that the accident was due to 
the signal given by the tram driver to the 
Hillman car to proceed. [ can see no 
objection to the tram driver making such a 
signal even if he did not look to his right 
before he madeit. All that he suggested 
to the driver of the Hillman car was that 
the car had the right of way so far as the 
tram was concerned. It was not necessary 
for him to see what the other tratio was 
doing. He was entitled to convey to 
the driver of the Hillman car that, 
he, the driver of the tram, was willing 
to stop and allow the Hillman car to 
proceed on its way. Even if the tram 
driver were negligent, which, in my 
opinion, he was not, such negligence 
would not constitute contributory negligence 
on the part of the plaintiff. Reliance is 
also placed cn arule of the road under the 
Bengal Moter Vehicles Rules. Rule 39 
provides that: 

“A motor vehicle shall keep on the left side of the 
road, provided that he may pass any Car or other 
vehicle running on fixed rails on whichever side 


thereof he may consider necessary or expedient 
having due regard to the circumstances of the case, 
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andto the safety and convenience of other users of 
the road.” 4 


The argument for the defence, if I 
understand it correctly, was that owing to 
this rule the bus driver was withia his rights 
in passing a tram car on the off side in 
the middle of a junction. The rule 
definitely states that such passing can 
only take place “having due regard to the 
circumstances of the case and to the safety 
and ecnvenience of o'her users of the 
road.” It is well-established that it is a 
negligent and dangerous act to overtake 
another vehicle on a cross-road, and it is 
obviously far more dangerous to overtake 
a tram on a cross-road for this necessitates 
entering the opposing line of traffic and 
driving in the opposite direction to that 
which the cross-traffic is entitled to 
anticipate. The fact that the tram had two 
coaches would make it almost impossible 
for the overtaking bus to see what traffic 
was coming in the direction which would 
cross his own line of traffic, 
make it equally impossible for the cross- 
traffic to see the overtaking bus. The 
defendant has suggested that the plaintiffs’ 


driver was negligent in driving so as to- 


pass close in front of the tram. I have 
already stated that he had every right to 
pass in front of the tram wken he had 
been waved through by the.tram driver, 
and I am of opinion that he had plenty of 
room to pass. Itis also contended that he 
ought tc have stopped. I do not accept 
the defendant's evidence that there was 
hardly any gap between the tram, the 
car and the bus, on which it is contended 
that the car driver should have stopped 
his car. In fact, the car driver, who was in 
first gear, and driving, according to the 
evidence which I accept, somewhere about 
ten miles an hour, merely preceeded on 
is way Had he either stopped or ac- 
celerated, it is unlikely that he could have 
avoided the accident. Ican find no evi- 
dence whats. ever of negligence on the part 
of the car driver. In fact he seems t» 
have taken every precisution and to have 
been driving witha degree of care which 
is unusual. I find that the tram was at the 
time of the accident somewhere north of 
the Wellesley Street entrance to the cross- 
roads from the south. The witnesses would 
be unlikely to estimate the exact distance 
correctly but I accept the car driver's evi- 
dence that if the bus had not been travel- 
ling at an excessive speed it might have 
gone between the tram and his car. The 
Hillmanecar was on its correct side of the 
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road and was justified in crossing after 
receiving the tram driver's sigoal. It was 
proceeding at a slow speed and in first gear. 
The bus driver was negligent in overtaking 
any vehicle at a crossroad. He was 
doubly negligent in trying to overtake a 
two-coach tram, and he did not have “due 
regard to the circumstances of the case and 
tothe safety and convenience of the other 
users of the road.” He was negligent in 
driving at an excessive speed. 

In the result, I fnd tha tthe bus driver 
was negligent and the defendant, his 
employer, is liable for his negligence. I 
find no evidence of contributory negligence. 
The damage3 with regard to injury have 
been agreed, and the general damages 
which have been claimed for the injuries 
have been claimed for the injuries sustained 
by defendant No. 2 are for a sum of 
Rs. 5,000. The defendant suggests that that 
sum is excessive and relies on a letter which 
was written shortly afterthe accident on 
June 4, 1936, in which the sum of Rs. 2,500 
was claimed forinjuries to Mrs. Williams. 
The doctor has given evidence of the 
injuries. They were, in his opinion, serious, 
There was considerable shock at the time, 
and Mrs. Williams suffered from pain. for 
which she had to be given drugs and injec- 
tions. Ribs were broken, and her right 
scapula, and the doctor's evidence is that 
asa result of the breakage of the sc.:pula 
there is a limitation of the movement cf 
the right shoulder, which is likely to be 
permanent. There is also pain from the 
injury which is likely to recur during the 
cold weather and the rains. He said, how- 
ever, that her general condition was now 
quite good. 

The amount of damages which is claimed 
dces not seem to me excessive and I award , 
the sum of Rs. 5,0000n this head. There 
will be a decree for Rs. 6,176-90: 
Rs. 1,176-90 being the agreed damages 
under para. 6 ofthe plaint, and Rs 5,000 
damages for the injuries sustained by the 
plaintiff Nu. 2. ‘The defendant must pay the 
costs of the plaintiffs including the costs 
of to-day. 


8. l Suit decreed. 
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. PATNA HIGH COURT 
Appeal from Appellate Decree No. 827 
of 1938 
Seplember 16, 1938 
Daavis, J. 

Raja SHIBA. PRASAD SINGQH— 
APPELLANT 
versus 
CHAMRU PASI—Responpent 

Landlord and tenunt~Scttlement of tenancy— 
Value of property more than Rs, 100— Registered 
deed, if essential— Notice of ejectment, if necessary 
before ejecting alleged tenant—Non-registration of 
settlement, if made good by acquiescence or estoppel 
on part of other. 

If the property in question is worth more than 
Rs. 100, valid settlement requires a registered deed. 
The absence of a registered deed cannot be made 
good by acquiescence or by estoppel. Theimplied 
tenancy is no tenancy at allso asto entitle the 
alleged tenant to notice before ejectment, Arif v. 
Jadunath Majumdar (1), applied. 

A. from a decision of the District 
Judge, Manbhum-Sambalpur, dated March 
11, 1936, confirming a decision of the 
Muasif, Dhanbad, dated February 20, 1935. 

Messrs. P. R. Das and N. N. Roy, for the 
Appellant. 

Messrs. A. C. Roy and B, P. Mahasath, 
for the Respondent. 


Judgment.—tThis is an appeal by the 
plaintiff in a suit for ejectment. It was 
found from measurements made by a 
Pleader Commissioner appointed in the 
case that the area in dispute was? kathas 


12 dhurs. This area has been admittedly 
built upon by the’ defendant-respon- 
dent. The appellant is the admitied 


landlord of the estate in which the area 
lies, and he sued for the defendant's 
ejectment onthe ground that the latter 
had no right to construct a house on the 
area. Plaintiff claimed in the alternative 
recovery of Rs. 110 per katha as selami 
tcgether with rent at Rs. 6 a katha. The 
trial Court refused ejectment but gave the 
plaintiff a decree fur rent at Rs. 6 per 
katha for 2 kathas 12 chataks. ‘The plaintiff 
appealed to the District Judge who upheld 
the order of the trial O-:urt. 

It has been contended before me on 
behalf of the appellant that the lowar 
Courts were in error in refusing ejectment. 
The lower Appellate Court seems to have 
taken it that the trial Oourt had found 
that the plaintif had actually settled the 
land in question with the defendant by a 
verbal agreement in 1926 and that a mere 
verbal agreement was entered into between 
the parties (leading to his ¢@ntry upon the 
land and construction of the house there- 
om) because the plaintiff had at that time 


SHIBA PRASAD SINGH V. OHAMRU Past (PAT) 


17810 


no clear title and could not dispose of the 
land by ordinary straightforward means. 
1 have been taken into the judgment of 
the trial Court, and it is clear that one 
looks in vain inthat judgment for any 
findings on the lines indicated. The 
learned Munsif does set out the defend- 
ant's story which includes an allegation 
that the defendant paid Rs. 154 to the 
plaintiff through his agent Beni Tewari; 
and then the only point thathe discusses 
in connection with the defendant's story is 
the payment of the selami. Upon this 
point the learned Munsif says: 

“Tam not satisfied that the defendant has suc- 
ceeded in proving beyond doubt that he paid 
Rs. 154 as a selami to Beni Tewari aa alleged, 
Much less there is any proof of the fact that at 
the time of the alleged payment Beni Tewari 
was authorised to receive the money on behalf 
of the landlord.” 

the 


This seems to make an end of 
defendant's story of an oral settlement, 
and the learned Munsif proceeds to con- 
sider whether the construction made by 


.the defendant “was an act of trespass or 


was acquiesced in by the plaintiff and 
his men.” Upon this question he comes to 
the conclusion that there was “implied 
consent” of the landlord to build on the 
area in question and thatthe defendant 
was accordingly the possessor of an implied 


tenancy. ltake it that the resorts toan 
implication itself implies the absence of 
anything like actual settlement. The 


learned District Judge, after endorsing 
what he erroneously took to be tne findings 
of the Munsif as regards an oral settle- 
ment, holds that the plaintiff is nevertheless 
not entitled to ejectment on the principle 
that “a party cannot plead that his own 
acticn was egal and claim advantage 
from that illegality”, and that the plaintif 
cannot make his irregularity in making 
an oral setilemeat “without coplying with 
the provision uf law requiring a register- 
ed instrument for such settlement’ tae 
basis of an action for ejecibment. But the 
treatment of tne case on tnese lines is 
directly contrary Lo waat was neld by their 
Lordships of tne Judicial Uommittee in 
Ariff v. Jauunath Majumdar (1). ‘Tae prop- 
erly in quesiion wes wuruh more ihan 
Rs. 100, and valid settlement required a 
registered deed. I'he absence of a register- 
ed deed cannot be made good by tue 
acquiescence of which tue learned Muasif 
has spoken or by the esioppel that the 
(1) 58 O 1235; 131 Ind. Oas. 762; Ad R 1931 PO 
79; 60 M LJ 538;33 LW 586; 54 O LJ 359; lə R 
D 353;0 OW N739; (193) MW N 480; Ind. Ral. 
(1931) P U 154; 33 Bom. L R 913 (P O.) ; 
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learned District Judge seems to have hid in 
mind. Mr. A.O. Roy who appears for 
the defendant-respondent has endeavoured 
to support the decreesof the lower Courts 
by arguing that as the lower Courts h.ve 
in fact found the defendant to te not 
trespasser but atenant, the appellant is 
not entilled to ejeciment vithout netice. 
Now, it is perfectly true that in Ariff's 
case (1) which I Lave already referred to, 
a nctice had been given tothe defendant 
before the biinging of the action for eject- 
ment. Butthat was a case where the 
defendant had been inducted by the 
plaintiff upin the lund under an agree~ 
ment for a lease, which agreement was not 
carried out The ndings of fact which I 
have already detailed in the present Guse 
provide no good fuundaticn fir the con- 
tenticn that the defendant wasin fact a 
tenant cf{some sort. The oral settlement 
was not believed by the learned Munsif, 
and if it could at all be said to have 
been believed by the learned District Judge 
it is cnly on tne erroneous finding that 
the learned Munsif had found it. In any 
case the oral settlement, it is clear on Ariff's 
case (1) will (nct ?) save the defendant at 
all. The in plied tenancy sp:ken of by the 
learned Munsif is no tenancy at all so as 
to entitle the defendant to notice. The 
learned District Judge at one place speaks 
of the plaintiff actually inducting the 
defendant on to the land by a contract; but 
this, in tLe light cf the judgment of the 
trial Court, seems to be entirely unfounded. 
Mr. Roy’s plea of notice is, therefcre, not 
tenable, and there is really no defence to 
this appeal. 

The appeal is allowed with costs of all 
Oourts. 

As im Arijf's case (1) the defendant-res- 
Pondent will be at liberty to apply to the 
trial Court in three months for fixing a time 
within which he may remove the materials 
of the house that he bas built upon the land 
in suit. 

D. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Appesl No. 1594 of 1935 
December 21, 1937 
R. C. Mırrer anp Biswas, JJ. 
DACOA CO-OPERATIVE INDUSTRIAL 
UNION, Lrp.— DEFENDANT—APFELLANT 
versus 


DAOC# CO-OPERATIVE SANKHYA 


SILVA BAMITY, Lrp. No. 1 AND OTHBRE— 


PLAINTIFFS —RESPONDENTS. 
Co-optrative Societies Act (ZI of 1912), a. 43 (2), 
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el, ()—Rules framed under s. 43 a)r. 22 (1), (2) (5) 
and (6)— Setting up of tribunal original or appellate 
to decide “isputes relating to liability of members to 
society orinter se expeditiously and cheaply, whether 
carrying out objects of Act— Rules framed by Govern- 
ment to achieve these objects, whether ultra vires 
—Dispute concerning financial obligation of members 
to society, if dispute concerning business of society— 
Jurisdiction of special tribunal created under rules 
framed under s, 43 (1), whether exclusive—Parties, if 
can take proceedings in Civil Courts— Sub-rr. (2), (5) 
and (6) of r. 22 are not ultra vires— Arbitration — 
Dispute, what amounts to-—Award— Party to arbitra- 
tion complaining of misconduct on part of arbitrator 
and irregularities in procedure, fat'ing to prove them, 
having apportunity to do so—It cannot subsequently 
urge that award is nullity. 


The setting up of a tribunal, original or an ap- 
pellate,for the decision of disputes which may arise 
in connection with the liability of members to the 
society or inter se expeditiously and cheaply would be 
carrying out the objects of the Co-operative Societies 
Act. If the Local Government by rules sets up such a 
tribunal on the view that proceedings in a Civil 
Court would be more lengthy and dilatory, such 
rules are not ultra vires. It may be that such 
rules may not come within the express terms of any 
of the different clauses of sub-s. (2), 8.43 of the Act, 
such as cl. (1) or cl. (8); these clauses are only 
illustrative,but they would derive their life and 
support from the general power conferred on the 
Local Government by sub-s. (1) of the said section. 
Neither the inartistic language employed in cl. (1) 
nor the limited scope of cl. (3) should be allowed to 
restrict the extent of the rule-making power to im- 
plement the avowed objects of the Act. Zemindara 
Bank, Sherpur Kalan v, Suba (2) and Mathura Prasad 
v. Sheo Balak (3), relied on. , Wi 

The words “concerning the business ofa society 
oceurringins.43.2jandcl (D in r.z2 (1) cannot be 
limited to disputes concerning the internal manage- 
ment of the society. The principal business of a 
society, being to finance its members, a disputo con- 
cerning the financial obligations of its members tothe 
society would be a diepute concerning the business of 
the society. The use of the word “committee” in s, 43 
(2), cl. O and r. 22 (1) is eufficient to indicate a dis- 
pute with thesociety itself, and enable proceedings 
to be initiated and carried on before the authority 
referredto therein in the name of the society. 
Dacca Co-operative Industrial Union v. Dacca Co- 
operative Sankhya Silpa Samity (1) and Ram Krishnae 
Sen v, Haripore Co-operative Bank (5), relied 
on. [p. 369, col. L] ; o 

The purpose of the Legislature as embodied in 
cl (2) of 8.43 (2), Co-operative Societies Act, clearly 
is that when the Registrar gives directions for 
“arbitration” the parties would have no right to 
have recourse to any alternative proceeding, much 
less to the comparatively expensive procedure of 
litigation in the Civil Courts. The words “arbitra- 
tion” and “award” ins. 43(2), cl. .4) have been used 
merely to signify a special tribunal and the order of 
a special tribunal, as contra-distinguished from a 
Civil Court and the decree of Civil Court respectively. 
That special tribunal may or may not, in all respects, 
or substantially conform to the characteristics of an 
arbitration tribunal strictly so-called. The confer- 
ment of a right of appeal from the decision of such a 
tribunal docs not involve any inherent Inconsistency, 
If, it is within the objects of the Act to setup a 
special tribunal] for the decision of disputes, the 
power to create such a tribunal includes the power to 
set up an appellate authority, which would cregte 
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more confidence and a greater sense of security in the 
disputants. Clause (s) of s. 43 (2) is not the only 
provision giving rule-making power to set up a 
tribunal of appeal. As the Local Government has 
been given power to create by rules a special tri- 
bunal to decide disputes of the nature and between 
the parties mentioned in s. 43 (21, cl. d), the juris- 
diction of such special tribunal, would be exclusive. 
Clause (2), gires that indication, when it says that the 
Registrar, if he so chooses, may direct that the dis- 
pute shall be referred to arbitration. In giving by 
sub-r. (6: ofr. 22 a finality to the decision of the 
special tribunal, the I ocal Government did not trans- 
gress its powers, but carried out the implication 
ey (1) as well as of general Jaw. [p. 370, cols. 
1&2, 

The sub-rr. (2), (5: and (6) of 7,29 framed under 
s. 43 (1) are therefore not ultra vires and a Registrar 
has power toappoint a single arbitrator to decide a 
dispute filed before him. [p. 370, col. 2.] 

There would be a dispute, so long asa claim is 
asserted by one party and denied by the other, be the 
claim a false or a true one, or whether it ultimately 
turns out to be false or true. [p. 371, col. J.] 

If an award, be the result of the misconduct of the 
arbitrator, or if the procedure of the arbitrator, be 
materially irregular, it has to be set aside by taking 
appropriata proceedings; it is not a nullity. [p. 371, 
col. 


Ita party to arbitration which complains of mis- 
conduct on the part of the arbitrator and of material 
irregularity in the procedure, fails to prove the al- 
legations even when it had an opportunity of doing so, 
it ia not open to such party to urge subsequently that 
the award is a nullity, Sreenath Ghosh v. Raj Chandra 
Pal 1), referred to. 


Messrs. G. N. Das and Sanat Kumar 
Chatterjee, for the Appellant. . 

Mr. Ramendra Chandra Ray, for the 
Respondents. 

Judgment.—This appeal is on behalf of 
the Dacca Co-operative Industrial Union, 
Ltd, and is directed against the judgment 
and decree of the learned Additional Dis- 
trict Judge of Dacca, dated July 17, 1935, 
by which the judgment and decree of the 
Subordinate Judge of the same place were 
affirmed. The appellant was the defendant 
in the suit which was instituted by eight 
“Oo operative S-cieties called the Dacca Oo» 
operative Sankhya Silpa Societies Nos. 1 
to 8. Both the appellant and the respon- 
dents are societies registered under the 
.Oo- operative Societies Act of 1912 and have 
their registered offices in the town of Dacca. 
For the sake of shortuess wa will hereafter 
call the appellant “the Union” and the 
respondents “the Silpa Societies”. The eight 
Silpa Societies wcre members, i.e, share- 
holders of the Union. They became 
members of the Union in 1924 when they 
took shares of the face value of Rå. 12,000 
each which tkey fully paid up. The Silpa 
Samities have as their members people of 
Dacca who manufacture articles from conch 
shells. One of the objects of the Union was 
tös purchase conch shells from tre Madras 
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Government under a monopoly contract 
and to sell them to its members. Ascori- 
ing to the bye-law of the Union, a mamber 
as share-holder could get advances or cre 
dit to the extent of ten times the face value 
of the shares held. and in the case of 
winding up, each share holder was to be 
liable as a contributorv to the extent of 
twice the face value of the shares. There 
are similar bye-laws in each of the eight 
Silpa Societies in their turn, The Union 
having, as already stated, in pursuance 
of one of its objects, obtained from: the 
Madras Government a monopoly to pur- 
chase conch skells required for consump- 
tion in Bengal, purchased large quantities 
in 1925 and sold them on credit to the 
eight Silpa Societies. The balance of the 
price left outstanding in the year 1925 was 
about Rs. 80,000. The Silpa Societies de- 
faulted in paying the same in 1926 cr 1927 
or at any time thereafterin cash In 1927 
Rai Bahadur Jamini Mchan Mitter, the then 
Registrar of Co-operative Societies, Bengal, 
vis.ted Dacca on a tour of inspection. The 
yepresentatives of the Silpa Societies com- 
plained to him that they were not receiving 
from the Union dividends on the shares 
held by them. It also appears that come 
plaints were made by the Union that the 
Silpa Societies had not up to that time paid 
up their dues of 1925. A conference of 
the representatives of the Silpa Societies 
and of the Union was held at the Dak 
bungalow where Hai Bahadur Mitter was 
putting up. The result of the conference 
has been embodied in his inspection note 
dated August 17, 1927, which has been 
marked as an exhibit in the case. The 
material portion of his note runs as follows: 

“The Conch Shell Societies hold large shares in 
the Industrial Union, and it is against such shares 
that they obtain supplies of shells on credit. This 
is rather an inconvenient arrangement, as such 
shares do not tend to strengthen the working copital 
of the Union on which profits are made. The best 
course would beto givethem refund of shares, but 
at the sama tims to see that each Society retains suffi- 
cient shares to an amount not less than 1/10th of the 
value of the shells given on credit. The balance 
should be treated as deposit in the Union by the Conch 
Shell Societies on which interest should be paid. 
At the same time in calculating the price of shells to 
be ultimately recovered from the societies, interest 
should be taken into account. This arrangement 
will considerably lessen the tangle which has arisen 
over the declaration of dividend.” 

It is the case of the Silpa Societies that 
there were further talks between the par- 
ties in the presence of the Rai Bahadur on 
another oceasion when he visited Dacca on 
inspec:ion. According to them, the debt of 
tue Silpa Societies to the Union on account 
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of the price of shells supplied in 1925 was 
found to Rs. 80,0L0 and the Rai Bahadur 
suggested that the Silpa Sccietias should 
surrender to the Union shares of the face 
value or Re. 80,000 and retain the balance, 
i.e. sbares of the face valus of Rs. 16,000 
to carry on transactions in future, and that 
the shares co surrendered would be taken 
to wipe off the liabilities of the Silpa 
Sccieties for the purchases of the year 1925. 
The version of the Union is different. It 
is that there was no question of wiping off 
the liabilites of 1925. The shares of the 
face value of Rs. €0,000 were to be sur- 
rendered to the Union, and Rs. 80,000 
representing the value thereof was to be 
kept and treated as deposit by the Silpa 
Societies in the Union, and to enable the 
Silpa Societies io carry out, on credit, 
business with the Union, the Silpa Societies 
were to amend their bye-laws by extending 
the liability of a member or share-holder 
of the Societies as a contributory from 
twice the amount ofthe face value of the 
shares held by the member or share-holder 
to five times tLe face value thereof. The 
Union maintain that these conditions were 
not fulfilled by tke Silpa Sccieties with the 
result that the proposal for surrender cf 
shares of the face value of Rs. 80,000 ulti- 
mately fell through, and that consequently 
the Silpa Societies remained liable to the 
Union for the sum cf Rs. 80,000 with 
interest on account cf conch shells, pur- 
chased by them on credit in the year 1925, 
To recover this amount, the Union served 
_ notices of demand on the Silpa Societies on 
July 11, 1930 (Ex. D Series). The Silpa 
Societies by their letter dated July 25, 1930, 
in reply to the said demand repudiated 
liability. They said that : 

“nothing was due on account of the price of the 
shells, that even if anything was due, no interest was 
payable, and if there was any liability, that was 
barred by limitation (Ex, H).” 

Thereafter there was a meeting of the 
directors of the Union, and in accordance 
with a resolution passed on September 12, 
1930, eight “disputes” in writing were filed 
by the Union against the eight Silpa 
Societies on September 13, 1930, before the 
Assistant Registrar of Co-operative 
Societies, Dacca Division. This officer had 
been vested by the Local Government with 
the powers of the Registrar to hear disputes 
or to refer, them to arbitration under the 
rules framed under s. 43, Co operative 
Societies Act. The disputes were registered 
on Sepéember 15, 1930, The Assistant 
Registrar did not himself hear the disputes, 
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but on the same day referred them “to the 
Inspector «f Co-operative Societies, Dacca,” 
whom he appointed the scle “Arbitrator” 
under r. 22(2)of the rules framed by the 
Lecal Government under s. 43 of the Act. 
Khan Saheb Anwar Hossain, who was then 
the Inspector of Co-operative Sccieties, 
Dacca, Sudder (Dacca town), received the 
papers from the Assistant Registrar on 
September 16, 1930, and issued notices to 
the Union and the Silpa Sccieties to appear 
before him on September 24 following, 
with documents and witnesses. On getling 
the notice from the said Inspector, the Silpa 
Samities made an application to the Assis- 
tant Registrar pointing out that he had 
appointed an arbitrator without reference 
to them and asking for an opportunity to 
nominate an arbitrator. On September 24, 
the parties appeared before the Inspector 
and the matter was adjournedto October 26 
following. On that day an officer of the 
Union was examined and cross-examined, 
and some perscns representing the Silpa 
Societies were also examined. The written 
statements filed by the Silpa Societies 
before him are on record. The defence of 
the eight Sccieties was common. Hight 
separate judgments were delivered by the 
Inspector on several dates between Novem- 
ber 4, and November t, 1930. The In- 
spector, however, destroyed these judgments 
and delivered one judgment covering all 
the cases on November ‘10, 1930, by which 
he allowed the claim ofthe Union. The 
explanation given by him for this proce- 
dure is that astho points were common, 
he thought it proper to deliver one judg- 
ment. Tke objections that were taken and 
urged by the Silpa Sccieties before Khan 
Saheb Anwar Hossain were in substance 
the following: (i) tbat no opportunity had ° 
been given to them to nominate another 
arbitrator; (ii) that the Board of Directors 
of the Union had no authority to start the 
proceedings; (iii) that there was no liability, 
as by agreement with the Union the price 
of shells had been set off against their 
shares of the face value of Rs. 80,000 which 
they had surrendered; (tv) that the claim 
was barred by limitation. 

The said objections were overruled by 
the Khan Saheb. The Silpa Societies, there- 
upon, filéd eight appeals before the Assis- 
tauf Registrar on December 9, 1930. Besidea 
raising tke said objections, they made a 
grievance that the Kkan Saheb had rushed 
through the proceedings, had not given 
them sufficient opportunity to place thei» 
evidence and that hise proceedings “were 
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irregular and ulira vires”. The Assistant 
Registrar asked them in writing to produce 
before him such oraland documentary evi- 
dence as they desired to produce. This 
oppertunity they did not avail themselves 
of, and tke appeals were argued on 
the ‘materials already on record. Four 
points were urged before the Assistant 
Registrsr on behalf of the Slipa Societies: 
(4) that the Inspector had no jurisdiction to 
decide the disputes. This point was placed 
on the footing that the Silpa Societies had 
not been given an opportunity to appoint 
an arbilrator of their own choice; (ii) that 
the claim df the Union had been satisfied 
by set-off of the said shares; (iii) that the 
claim was barred by limitation; and (iv) 
that the Inspector had committed grave 
irregularities, inasmuch as he had given 
them, the appellants, no opportunity to 
place all the materials they had. 

All these objections were overruled, and 
the appeals dismissed, The Assistant 
Registrar held that the appointment of one 
arbitrator by him without reference to the 
parties was justified under the rules that 
the claim was not barred by limitation, 
that there was no set-off as pleaded. He 
further held that there appeared to be no 
substance in the fourth point, as was 
manifest from the conduct of the appellants 
in not producing before him any evidence, 
though given an opportunity to do so. The 
present suit has been filed -by the Silpa 
Societies fora declaration that the award 
of the Khan Saheb as confirmed on 
appeal is void, illegal and altra vives. 
There is also a prayer for setting aside the 
same. In tke plaint the proceedings before 
the Inspector are characterized as illegal, 

. irregular and unfair, but there is no such 
allegation in respect of the proceedings 
before the Assistant Registrar on appeal. 
As we read the plaint, the whole basis is 
that the award cf the Inspector was 
nullity on various grounds pleaded in the 
plaint, and that consequently the order of 
the Assistant Registrar on appeal was also 
vcid and of no effect, 

The first Court arrived at the conclusion 
that the award of the Inspector confirmed 
on appeal by the Assistant Registrar was 
void as being without jurisdiction, on each 
of the following grounds, namely $ (4) that 
disputes between members of a co-operative 
society and the society cannot sbe referred 
to the decision of the Registrar, or cf the 
Assistant Registrar, if sc’ empowered, 
wnder s. 43 (2), cl. (4) cr under r. 22 
\1), mor can the latter refer them to arbit- 
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ration. The award of the Khan Bahadur 
and the appellate proceedings therefrom 
were ultra vires; (it) ihat there was in fact 
no dispute between the Union and the 
Silpa Societies. Hence the Assistant Regis- 
trar had no jurisdiction to entertain the 
Claims of the Union or refer ‘hem to the 
Inspector for decision; (iii) that if tbe 
Registrar does not decide a dispute referred 
to him, he cannot refer it to an arbitrator, 
but the parties or one of them must so 
refer. The word “arbitration” connotes 
choice by the parties. Rule 22 (2) is accord- 
ingly ultra vires, and the award of the 
Khan Saheb and thesubsequent proceed- 
ings were without jurisdiction and so void; 
(iv) there was vagueness in the order cf 
the Assistant Registrar appointing the 
arbitrator. There were 12 Inspa3tors under 
him, and Khan Saheb Anwar Hossain was 
cnly one of them. He therefore had 
derived no guthority to arbitrate from the 
said order; (v) that Anwar Hossain was 
guilty of misconduct: (a) he did not give a. 
proper hearing, (b) he to-k evidence in the 
absence of the Silpa Societies, (c) he 
gave time to the said Societies to state: 
their cases, but before that he prepared 
his award, (d) he delivered eight awards 
in the eight cases but subsequently tore 
them up and eubstituted an award 
which he did not deliver in the presence 
of the parties; (vi) that r. 22 (5) and (6) 
were ultra vires; and (vit) that the juris- 
diction of the Civil Court was not barrecs 

The. lower Appellate Coart did not agree 
with the first, third and the sixth of the: 
aforesaid reasons, but agreed with the ~ 
others. It held that r. 22 (2), (5) and (6). . 
were intra vires, and that a dispute be- 
tween a member and a co-operative society . 
could be referred to the Registrar, or Assist- 
ant Registrar if so empowered, for decision, 
and could also be referred by the latter to 
one arbitrator appointed by him. All the find- 
ings cf the trial Court touching the alleged 
misconduct of Anwar Hossain were not 
noticed or affirmed by the lower Appellate 
Court. The Court held that Anwar Hossain 
was on friendly terms with the Union 
and ought not to have been tpphinted 
arbitrator, that he did not apply his 
judicial mind to the case, and that his 
preceedings were grossly irregular, as 
he tore upthe awards and later on 
delivered another award. In fhe result, 
that Court dismissed ihe appeal of the 
Union. 

The Union has preferred this esecond 
appeal and agsails the findings and conclu- 
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sions of the lower Appellate Court. The 
respondents not only support the reasons 
of the lewer Appellate Court, but also 
assail its conciusions on the grounds on 
which it held against them but on wh ch 
the first Court bad Leld in their favour. 
Tre whcle mutter in ccntroversy has 
acccrdingly been opened up before us. 
Before we proceed to discuss the several 
important points which have been can- 
vassed betoreus at great length, it is 
necessary for us tonotice at this stage 
that before evidence was led in the trial 
Court, a preliminary point about the 
maintainability of the suit had been 
raised and decided. The matter came 
before this Court, and the judgment of 
the Division Bench which dealt with it is 
reported in Dacca Co-operative Industrial 
Union v. Dacca Co-operative Sankhya Silpa 


Samity (1). We will have to deal here: 
after with the precise effect of that 
judgment. We will first take up the 


following points together : 

(a) WhetLer a dispute between a mem- 
ber anda registered co-operative sociely 
can be referred for decision tothe Regis- 
trar or referred by him to arbitration. 
(b) Whether sub-rr. (2), (5) and (6) of r. 22 
framed by the Local Government under 
the powers conferred by s. 43 of the Act 
are ultra vires. 

In deciding these questions, the Pream- 
ble of the Act and the terms of s. 43 are 
matters for prime consideration, but the 
general scope ofthe Act must also be kept 
in view. Theobject cfthe Actis to pro- 
mote thrift and self-help through co- 
operative societies. The Act first of 
all deals with formation and registration 
of co-operative societies, and some questions 
which appertain tothe stage of registra- 
tion are required to be decided by the 
Registrar and his decision is made final 
(s.7). The matters dealing with rights 
and liabilities of members and the duties 
and privileges of registered societies are 
next dealt with. These matters carry us 
to s. 28. Sections 29 to 34 deal with 
the property and funds of registered 
socities, and ss. 36 to 38 with inspection 
of and inquiries relating to the affairs of 
a registered society. The matter of 
dissoluticn of registered sccieties is then 
taken up, and s. 42 (6) provides that the 
Oivil Court would huve no jurisdiction in 
respect of any matter connected with the 
dissolution of a registered society. Secticn 
(1) 37 O W N 843; 149 Ind, Cas, 220; AIR 1934 Cal, 
23; 600 1207; 6 R O 531, 
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43 then provides : 

“(1) The Local Goverment may, from time to 
time, for the whole or any part of the Province and 
for any registered society or class of euch societies 
make rules to carry out the purposes of this Act, 
(2) In particular and without prejudice to the 
generality of foregoing power such rules may 
provide” 
for cerfain matters specified in cls (a) to 
(t) which follow. Clauses (l, and (s) of 
this sub-section which are of importance 
in this case run as follows: 

The rules framed by the Local Govern- 
ment may— 

(1) provide that any dispute touching the busi- 
ness of a society between members or past mem- 
bers of the society, or persons claiming through 
8 member or past member, or between a member 
or past member or persons so claiming and the 
committee or any officer shall be referred to the 
Registrar for decision or, if he so directs, to 
arbitration, and presciibe the mode of appointing 
an arbitrator or arbitrators andthe procedure to 
befollowed in proceedings before the Registrar or 
such arbitrator or arbitrators and the enforcement 
of the decision of the Registrar or the awards of 
arbitrators; 

(s)subject tothe provisionsof s. 39 determine 
jn what cases an appeal shall lie from the orders 
of the Registrar and prescribe the procedure to be 
followed in presenting and disposing of such appeal.” 

Rule 22 framed by the Local Government 
under the powers conferred by s. 43, of 
the Act is divided into eight sub-rules, 
The first sub-rule repeats the first portion 
of cl. (l), 8.43, and the only addition is 
that the dispute shall he made in writing. 
Sub-r. (2) says that on a reference being 
made tohim, the Registrar shall, ut his 
discretion, either decide the same himself, 
or shall appoint an arbitrator, or shall 
refer it to three arbitrators, in which case 
each party isto nominate one arbitrator 
and the third to be nominated hy the 
Registrar who is to be the Chairman of 
the Board of Arbitrators. When any party 
fails to nominate an arbitrator within 15 
days, the Registrar may himeelf make the 
nomination. This last-mentioned sentence 
clearly contemplates the case when the 
Registrar in his discretion has decided that 
there should be three instead of one arbi- 
trator. The third and fourth sub rules deal 
with matters of procedure., Power is given 
to the Registrar or arbitrator or arbitrators, 
as the case may be, to summon witnesses, 
compel production of documents and to 
administer oath, and they are directed to 
keep a summary of the evidence and to 
pronounce judgment (decision or award) on 
the evidence. The fifth sub rule provides 
that any person aggrieved by an award 
May appeal to the Registrar within one 
month, and any person aggrieved by the 
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original decision of the Registrar may 
within the said period prefer an appeal to 
the Commissioner ofthe division. Suber. (6) 
says that the original decision of the 
Registrar, and the award of the arbitrator 
or arbitrators if not appealed against within 
one month and the appellate decision of the 
Registrar or of the Commissioner when 
there has been an appeal, “shall not be 
liable to be called in question in any Civil or 
Revenue Ccurt and shall be, in all respects, 
final and conclusive.” Sub-r. (7) provides 
for execution of decisions and awards by 
the Civil Courts. Sub-r. (8) bars the appear- 
ance cf legal practitioner in these proceed- 


_ ings for determining disputes. 


The first thing that is to be noticed is 
that the Legislature has expressed itself in 
clear terms tbat setting up a tribunal or 
machinery for deciding disputes concerning 
the business of a Co-operative Society is one 
of the purposes of the Act, when such 
disputes arise between the following classes, 
viz., (a) between members or persons claim- 
ing through them inter se, or (b) between 
past members and persons claiming through 
them inter se, or between two parties of 
either of these categories, or ‘c) between 
any one of these classes on the one hand 
and the committee on the other, or (d) bet- 
ween any such party and any officer, or (e) 
between a committee and any officer. This 
is made clear by cl. (1) of s. 43 (2,. The 
whole Act is designed to establish co-ope- 
rative societies which would be able to 
assist their members by making loans and 
supylying materials on more favourable 
terms than could be secured from outside 
money-lenders. The members are to have 
larger credit than they would have obtained 
in the outside market, the security of each 
society for the money lent or goods supplied 
to individual members being the collective 
credit of all the members, for, every 
member or past member, subject to precise 
conditions defined either in the Act or the 
bye-laws, is a surety for the others. By pro- 
viding that a society registered under the 
Act may become a member of another regis- 
tered society, a hierarchy of co-operative 
societies is contemplated, and as the princi- 
ple is one of collective security of the 
members, the field of operation -can be 
indefinitely extended. What tho Act aims 
at, as indicated in the Preamble, is to make 
agriculturists, artisans and men of limited 
meats, self-sufficient, and ta enable them 

maks as much profit as possible out of 
Geir own labour, by preventing a good part 
of the proceeds of their own toil going to 
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money-lenders and middle men. In other 
words, the whole object of the Act is to 
make the peasants, artisans and men of 
limited means thrifty and place them above 
perpetual want. Wastage and spoilation of 
their substance is to be prevented. If these 
principles are kept in view, it would neces- 
sarily follow that the setting up of a tri- 
bunal, original orjand appellate, for the 
decision of disputes which may arise in 
connection with the liability of members 
to the society or inter se expeditiously and 
cheaply would be carrying out the objects 
of the Act: Zemindara Bank, Sherpur 
Kalan v. Suba, 71 Ind. Oas. 722 (2) ab 
p. 724* and Mathura Prosad v. Sheo Balak 
(3) at p. 92t. 

If the Local Government by rues sets up 
such a tribunal on the view that proceed- 
ings in a Civil Ccurt would be more lengthy 
and dilatory, and would keep the persons 
for whose benefit the Act is intended 
engaged in the pursuit of litigation fora 
gocd part of their time, when they could 
have been more usefully employed in their 
legitimate occupations, and that such pro- 
ceedings would also be more expensive, 
and would eat away the great part of the 
return of their labour, we do not think 
that such rules would be ultre vires. It 
may be that such rules may not come 
within the express terms of’ any of the 
different clauses of subs. (2), s. 43 of the 
Act, such ag cl. (1) or el. (s); these 
clauses are only illustrative, but they 
would derive their life and support fiom 
the general power conferred on the Local 
Government by subs (1) of the said*sec- 
tion. In this view neither the inartistic 
language employed in cl. (l) which has been 
so much criticized before us by the respon- 
dent's Advocate, nor the limited scope of 
cl. (3) which contemplates appeals against 
orders cf the Registrar only should, in our 
judgment, be allowed to restrict the extent 
of the rule-making power to implement the 
avowed objects cf the Act. As the matter 
bas been canvassed in great detail before 
us, we may notice the arguments of the 
respondents based on cl. (l) and cl. (s), 
s. 43 (2). A great part of those arguments 
Proceeds upon the fallacious assumption 
that the rules in question would be intra 
vires, only if they could be brought within 
the terms of the specific clauses. ‘The 


(2) 71 Ind. Cas. 722; A I R 1924 Lah. 418, 

(3) 40 A 89; 42 Ind. Cas. 968; A IR 1918 All. 419; 15 
A L J 853. ° 

*Page of 71 Ind Oas.— kd.) 

Page of 40 A~-[Ed,} 
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argument also is that even if the rules are 
intra vires, there is no provision either in 
the Act orin the rules for the decision of 
a dispute between a member and a co ope- 
rative society by a special tribunal. and 
that these disputes can only be settled by 
the Civil Courts. We would examine the 
last point first. The words ‘‘concerning 
the business of a society” occurring in 
8. 43 (2), cl. (1), and in r. 22 (1) cannot 
be limited to disputes concerning the inter- 
nal management of the society, for, if that 
were so, the mention of disputes between 
past members inter se would be out of 
place. f 

The principal business of a society, as 
we have noticed above, being to finance its 
members a dispute concerning the financial 
obligations of its members to the society 
- would be a dispute concerning the busi- 
ness of the society: Mafizuddin v. Narayan- 
gunj Central Co-operative Sale und Supply 
Society, Itd. (4). The society is an artifi- 
cial person, a body corporate under the 
Act. It must act, speak and wrangle 
through human agencies. In every co- 
operative society there must be a commit- 
tee (see s. 22) which has been defined in 
the Act as the "governing body of a regis- 
tered society to whom the management of 
its affairs is entrusted". Advancing loans 
to its members and receiving re payments 
and recovering the loas are acts of manage- 
ment, and fall within the ordinary duties 
and powers of the committee. The commit- 
tee is to make the demand for re-payment 
from a member on behalf of the society, 
and ifthe demand is resisted, then arises 


a dispute between the member and the. 


committee. The proceedings to recover 
the money from the member, no doubt, 
must be carried on in the name of the 
society, because it is by the Act made a 
juristic persoa, but the immediate ogcasion 
for the said proceedings is the dispute bet- 
ween the executive of the society and tna 
member concerned. We hold accordingly 
that the use of the word “committee” in 
8. 43 (2), cl. (1) aud r. 22 (1) is suffiieat to 
indicate a dispute wilh the society itself, 
and enable proceedings to be initiated and 
carried on before the authority referred to 
therein in the name of the society. The 
view we are taking is supported by the 
judgment of S. K. Ghose, J. in Ram Krishna 
Sen v. Haripore Co-operative Bank (5). 


(4) 38 O W N 121; 143 Ind. Cas, 471: A I R 1933 


Cal. 267; 65 O L J 89; Ind. Ral, (1333) Oal, 436. 
yË 39 0 W N 1301; 163 Ind. Oas. 591; 9 R O 
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Regarding the question as to whether 
sub-rr. (2), (5) and (6) of r. 22 are ultra 
vires or not, the respondent's Advocate says 
that cl. (L) merely lays down that if the 
Registrar so directs, the matter shall be re- 
ferred to arbitration; this means that when 
a dispute is referred to the Registrar if he 
decides it himself, well and good, but if 
he does not, he can only direct the parties 
to refer it to arbitration: the Registrar him- 
self cannot refer the matter to arbitration, 
this can be done only by the parties. 
Secondly, it is argued that arbitration 
means the decision of a dispute by a Judge 
of the parties choice. It is said that the 
first part of suber. (2), in so for as it cons 
templates the decision by an arbitrator 
appointed by the Registrar, is ultra vires, 
because no choice is given to the parties or 
any of them. It really empowers the Regis- 
trar to force a tribunal on the parties 
against their will. Regarding sub-r. (5) 
the learned Advocate says that s. 43 (2), 
cl. (1), speaks of the decision of an arbitra- 
tor or arbitrators as an award. An award 
is by essence final, that is non-appealable, 
unless by statute an appeal is provided fər 
asin the Land Acquisition Act. In sup- 
port of this he refers tothe case in Ran- 
goon Botatoung Co. v. Collector of Rangoon 
(6). He says that the Legislature accord- 
ingly omitted to mention awards in cl. (s) 
of s. 43 (2), and he contends accordingly 
that the appeal to the Assistant Registrar 
was incompetent. Kegarding sub-r. (6) of 
r. 22, be says that it goes beyond cl, (l; of 
s. 43 (2), which does not empower the 
Local Government to declare by rule as 
final or conclusive either the decision of tae 
Registrar or the award of an arbittator 
or arbitrators, and that where such was, 
intended, the Act in express terms said 
so. For this ne refers to s. 7 where the 
Registrar's decision in certain matters is 
made final, aud to s, 42 (6) in which the 
ordera mentioned in that section are made 
immune from attacks in the Civil Oouris, 
Uiause (1) of s. 43 (2)in our judgment has 
the meaning shown beluw. 

If a dispute is tied before the Registrar, 
he can do any of three things: (i) he can 
if he so chooses decide it numse:f; ut) he 
may deqline to adjudicate simpliciter. la 
that case the parties are lett vo their 
normal remed7 im the Civil Gourt; or (are) 
he may dedline to adjudicate himself, bus 


(6) 391A 197; "19 Ind. Oas. 183; 40 O21,6LBR 
150; 16 O W N Jól; is O LJ 243; 12M LT I$; 
Q912) MW N 781; 23 M L, J 276; 14 Bom, L R 833; 
10 A L J 271; 5 Bur, LT 205 (P 0). 
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at the same time think that 
is fit for “arbitration”. 

In the last mentioned case, he is to 
give a direction in that behalf that is, 
that the matter “shall be referred to arbitra- 
tion” or in other words, that the parties 
cannot seek the enforcement of their rights 
by recourse to any other tribunal, which 
Means in substance that they cannot go 
to the Civil Court for enforcement of their 
rights. If the word “arbitrator” used in 
s. 43 (2), cl. (1) be held to mean a Judge 
whom both the contestanis have concurred 
in selecting, and the word “award” means 
the adjudication of such a Judge, the party 
against whom the dispute had been filed 
would be in a prsition to bring about a 
staleemate by refusing to concur in the 
selection. When in the course of the argu- 
ments we pointed this out to the learned 
Advocate of the respondent, he said that 
in that contingency the other party would 
be at liberty to file his claim in the Oivil 
Court, a position which we cannot appreciate, 
seeing that it would defeat the whole purpose 
of the Legislature as embodied in cl. (D). 
The intention clearly is that when the 
Registrar gives directions for “arbitration” 
the parties would have no right to have 
recourse to any alternative proceeding, much 
less to the comparatively expensive pro: 
cedure of litigation in the Civil Courts. 
The use of the word “award” to mean the 
adjudication of a special tribunal or aspecial 
Judge, in the selection of which -the parties 
or any of them may have had no hand, is 
not unknown in Indian legislation (e. g., 
the Land Acquision Act), and we think that 
the words, “arbitration” and “award” in 
s. 43 (2), cl. (I) have been used merely to 
signify a special tribunal as and the order 
of a special tribunal, as contra-distinguished 
from a Civil Court and the decree of Civil 
Court, respectively. That special tribunal 
may or may not, in all regpects, or sub- 
stantially conform to the characteristics of 
an arbitration tribunal strictly so called. 
The conferment of aright of appeal from 
the decision of such a tribunal does not 
involve any inherent inconsistency. If, as 
we hold, it is within the objects of the 
Act to set up a special tribunal for the 
decision of disputes, the power to create 
such a tribunal in our opinion includes the 
power to set up an appellate authority, 
which would create more confidence and 
a greater sense of security in the disputants. 
Clause (s) of s, 43 (2) in our judgment is 
ngt the only provision giving rule-making 
power to set up a tribynal of appeal. As the 


the matter 


Local Government has been given power to 
create by rulesa special tribunal to decide 
disputes of the nature and between the 
parties mentioned in s. 43 (2), el. (1), the 
jurisdiction of such special tribunal, would, 
in our opinion, be exclusive. Clause (i), 
gives that indication, when it says that 
the Registrar, if he so chooses, may direct 
that the digpute shall be referred to arbitra- 
tion. In giving by sub-r. (6) of r. 22 a finality 
to the decisicn of the special tribunal, the 
Local Government did not, in our opinion, 
transgress its powers but carried out the 
implications of cl. (1) as well as of general. 
law. We accordingly reject the contention 
that sub-rr. (2), (5) and (6) of r. 22 are 
ultra vires, 


We will now consider whether the reasons 
given by the Court of Appeal and which 
reasons have also been urged before us by 
the respondent's Advocate are sound. If 
ihe appointment of Anwar Hossain as’ 
“arbitrator” (we repeat the words of the 
Act and the rules) was bad, all the 
subsequent proceedings would of course 
be null and void. By holding that sub-r. 
(2) of r. 22 is intra vires, we have already 
held that the Assistant Registrar (who had 
been invested with the powers of the. 
Registrar by a notification of the Local 
Government) had power to appoint a single 
“arbitrator’ to decide the dispute filed’ 
before him. He exercised that power by 
“appointing the Inspector of Co-operative 
Societies, Dacca.” The word “Dacca” here 
means the town of Dacca, for, in the order- 
sheet the expression “Dacca Division” is used” - 
where the Division is meant. When the’ 
witnesses said that there were at the time 12 
Inspectors under the Assistant Registrar, who 
was Assistant Registrar of the Dacca Divi+ 
sion, they meant that there were 12 Inspectors 
of Co-operative Societies in the Dacca Divi- 
sion. Both the Courts below have failed to 
notice the word “Dacca” in the Assistant 
Registrar's order. We accordingly hold 
that Anwar Hossain was validly nominated as 
“arbitrator”. There was obviously a dispute 
between the Union and the Silpa Societies, 
The former made a written demand claiming 
Rs. 80,000 with interest. Shortly before 
proceedings were starled before the Assistant 
Registrar, and the latter denied the claim. 
The assertion of one and the denial of the 
other constituted the dispute.. Both the 
Courts below have sadly fallen into error in 
thinking that because the plea of the Silpa 
Samities was that the claim had aveording 
to them been wiped out before 1930, there 
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was no dispute in 1930 which could be 
referred to arbitration. Equally untenable 
is the view that because the claim of the 
Union was a bad one oreven a false one, 
there was no dispute, There would, in our 
judgment, be a dispute, so long as a claim is 
asserted by one party and denied by the 
other, be the claim a false or a true one, or 
whether it ultimately turns out to be false 
or true. The pleadings and contentions of 
the Silpa Samities before Anwar Hossain 
and before the Assistant Registrar on appeal 
and the decisions of both these officers 
amply illustrate that there was a serious 
dispute between the parties in respect of a 
large, and not an abeolutely groundless 
claim. 

There only remains for us to consider 
the effect of the irregularity in the conduct 
of the proceedings before Anwar Hossain. 
These irregularities, if the findings arrived 
at by the trial Court be correct, are of the 
gravest character. He was guilty of mis- 
conduct in the sense in which that word is 
used in arbitration proceedings. All the 
findings of the first Court were not, how- 
ever, affirmed by the Appellate Ocurt. 
There is no evidence or suggestion that the 
eight awards which he tore up when he 
delivered later on, his single final award 
were different in effect from the latter. He 
had examined a witness of the Union, it 
may be, in the absence of Silpa Society 
No. 4, which society was only affected by 
this additional evidence. The allegation 
was that he had not given sufficient oppor- 
tunity to Silpa Societies to prodwcé-evi- 
dence. These alleged irregularities4nd at 
least some of the serious ones were made 
grounds of appeal before the Assistant 
Registrar by the Silpa Societies. If the 
appeal to that officer was a competent one, 
and we have heldit to be so, as sub-r. (5) 
of r. 22 is intra vires, these complaints on 
behalf of the Silpa Societies lose much of 
their importance, as tne appellate tribunal 
gave them opportunities to place fresh evi- 
dence before it, an opportunity which the 
said Societies avoided. No complaint is 
made by the Silpa Societies regarding the 
procedure followed by the Assistant Regis- 
trar when he heard the appeals, and none 
against his conduct. There is no finding 
either. If the “award” of Anwar Hossain 
be a nullity, then and then only the deci- 
sion of the -Assistant Registrar on appeal 
would go, but if that “award” is not a 
nullity, no such result would follow. If an 
award, assuming these proceedings to be 
arbitration proceedings, be the result of the 
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misconduct of the arbitrator, or if the pro- 
cedure of the arbitrator, be materially irre- 
gular, it has to be set aside by taking 
appropriate proceedings: it is not a nullity 
Sreenath Ghosh v. Raj Chahdra Pal (7) 
and the cases collected in Banerjee on 
Arbitration, Edn. 4, pp. 325 et seg. The 
appropriate proceedings for such purpose 
in the case before us was the appeal to 
the Assistant Registrar. It is urged by 
the respondent that the view we are thus 
taking is inconsistent with the judgment 
of the Division Bench in this self-same 
case reported in Dacca Co operative In- 
dustrial Union v. Dacca Co operative 
Sankha Silpa Samity (1) which it is con- 
tended is res judicata between the parties, 
It is urged that that case decided that if 
Anwar Hossain “had abused his powers” 
and “his procedure was wholly irregular 
and illegal,” the-euit would be maintainable. 
Guha and Bartley, JJ., there point out that 
the point about the maintainability of the 
suit arose before any evidence was taken. 
In the plaint the power to appoint an 
arbitrator as also the appointment of Anwar 
Hossain was questioned. These last-men- 
tioned questions depended upon fact, and 
if the facts established those allegations in 
the plaint, the whole of the proceedings 
would have been null and void and the 
Civil Court would have undoubted jurisdic- 
tion to declare them void. In the course 
of the judgment, the fact that the plaint 
also charged misconduct to Anwar Hossain 
and alleged grave irregularities on his part 
was noticed, but the matter then for cone 
sideration was whether the suit was to be 
thrown out in limine or not. That this 
Court did not intend to decide the matter 
about the maintainability of the suit 
finally, if only the facts of misconduct 
and irregularity were established, apart 
from ‘the absence of authority in Anwar 
Hossain to decide the dispute, is apparent 
from the guarded language used at the 
bottom of p, 345* of tha report. The passage 
runs thus: 

“An order if made by a person appointed as 
arbitrator, who could not be appointed such an 
arbitrator under law; an order made by such an 
arbitrator in the absence of powers conferred upon 


him is a nullity and cannot affect the rights and 
obligations .of the parties.” 


We accordingly overrule all the conten- 
tions of the plaintiffs-respondants, set aside 
the judgments and decrees of the Oourts 


(7) 8 W R171, e 
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below, allow the appeal and dismiss the 
plaintiffs’ suits with costs troughout. 


(A Appeal allowed. 


PATNA HIGH COURT 
Civil Appeal No. 30 of 1935 
. January 5, 1938 
CourTNEY-TERRELL, O. J. AND JaMES, J. 
BHAGI MALIK~ DEFENDANT-- 
APPELLANT 
versus 

SATYABADI OTA AND ofHERs— 

PLAINTIF¥S— RESPONDENTS 

Land tenure-—Service tenure— Chaukidar jagir 
for chaukidari work, grant of—Zemindar, if can 
resume it. 

Where a jagiris a chaukidar jagir granted to 
the village chaukidarin his capacity of chaukider 
for services which are in their nature essentially 
public services and not private to the zemindar, 
the office is of a public nature and is not liable to 
resumption at the instance of the zemindar. Even 
if the zemindar had been accustomed to demand 
certain private services from the chaukidar, he 
would not be entitled to resume the chaukidari 
land merely because those private services were 
no longer rendered so long as the holder of the 
land was the chaukidar of the village. Itmay be 
true that when the chaukidar receives pay from the 
chaukidari fund, the jagir becomes liable to resump- 
tion, but that resumption can only be made in 
accordance with the provisions of Part 2 of Act VI 
of 1870, and a suit for resumption of the chauki- 
dari land on the ground that the chaukidar receives 
his‘remuneration in another way ‘would not be 
cognizable in the Oivil Orurts. Raja Ranjit Singh v. 
Kali Lasi Debi (1) and Radha Pershad. Singh v. 
Budhu Dashad (2), relied on. - 

GO. A. from the ‘appellate decree of the 
Additional Sub-Judge, Cuttack, dated Janu- 
ary 29, 1935. : uy et 

Messrs. B. K. Ray and B. Mahapaira, for 
the Appellant, 

Messrs. C. M. Acharya and B. K. Das, 
for the Respondents. 

James, J.—This appeal arises out of a 
suit for ejectment of a village chaukidar 
from the chaukidart jagir. The land was 
recorded at the provincial settlement as 
chaukidari jagir in possession of the defen- 
dant’s father and at the recent revisional 
settlement as chaukidari jagir cf the defen- 
dant with a note that this jagirhad been 
given in niskar for village chauki work by 
the sub-proprietors. The Munsif dismissed 
the suit on the ground that the sub-pro- 
prietors had no right to resume* the jagir 
of the chaukidar who held an office of a 
public nature, but his decision was reversed 
on appeal by the Subordinate Judge who 
held that since the Record of Rights stated 
that the jagir had been granted by the 
sub-proprietors they were entitled to re- 
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sume it. It was alleged in the plaint that 
the jagir was liable to resumption, because 
the chaukidar failed to perform certain 
services to the Zamindar in consideration 
of which the jagir had been granted, but 
according to the Record of Rights, the jagir 
is a chaukidar jagir granted for chaukidari 
work, 

It is argued on behalf of the appellant 
chaukidar that his office being of a public 
nature, the land is not liable to resumption 
at the instance of the zamindar, and fur- 
ther that this jagir beingtin the nature of 
a grant of land burdened with service, 
cannot be resumed so long as the holder is 
willing to render services due on account 
of the jagir. Rai Bahadur ©. M. Acharya 
on behalf the respondents raises a new 
point for the first time in second appeal 
that the defendant himself is no longer the 
chaukidar but that his son has been doing 
the work of the village chaukidar for the 
last seven years. This point was not raised 
at any earlier stage of the proceedings, 
and if the son is doing the work of the 
chaukidar, that would, on the face of ‘it, 
appear to justify the retertion,. of the jagir 
by the family, of which the nominal holder 
is the father cr the sou. The nature of 
these chakidar jagirs was discussed by 
the Privy Council in Raja Ranjit Singh V. 
Kali Dasi -Debi (1), wherein Lord Parker 
pointed out that the zamindar was not 
ordinarily entitled to resume chaukidart 
land, because chaukidars had public duties 
to „perform, and the lands which they held 
on service tenure'as remuneration for- the 
performance of such duties ara to that 
extent appropriated or assigned for public 
purposes, And in Radha Pershad Singh 
v. Budhu Dashad (2), it was pointed out by 
the Calcutta’ High Court that a jagir could 
not be resumed by the zamindar when it 
had been granted for services of a public 
nature : 

“The distinction between a grant for services of 
a public nature and one for services, private or 
personal, to the grantor, is well understood. In 
the former case the zamindar is not entitled to 
resume, while in the latter case he may do so 
when the services are not required or when the 
grantee refuses to perform the services. A distinc- 
tion also exists between the grant of an estate 
burdened with a certain service, and that of an 
office the performance of whose duties is remune- 


rated by the use of certain lands, In the former 
case it would seem that the gamindar is not ordi- 


(1) 44 LA 117; 40 Ind. Cas. 981; AI R197P O 
8: 44 O84]; SI O W NGON; 32M LJ 565;15A L 
J 390; 25 O'L J 499; 14 Bom. u R 462; (1917) M W 
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narily entitled to resume, even if the service is not 
required, if the grantee is willing and able to per- 
form the services, while in the other case he may do 
so when the office is terminated,” 


In the present case the jagir appears to 
have been granted to the village chaukidar 
in his capacity of chaukidar for services 
which are in their nature essentially public 
services and not private to the zamindar. 
Even if the zamindar had been accustomed 
to demand certain private services from 
the chaukidar he would not be entitled to 
resume the chaukidari land merely because 
those private services were no longer ren- 
dered so long as the holder of the hand 
was the chaukidar of the village. It may 
be true that because the chaukidar now 
receives pay from the chaukidari fund, the 
jagir has become liable to resumption, but 
that resumption can only be made in 

ecordance with the provision of Part 2 of 
Act VI of 1870 and a suit for resumption of 
the chaukidari land on the ground that 
the chaukidar receives his remuneration in 
another way would not be cognizable in 
the Civil Courts. It is not necessary for us 
to say whether this jagir is actually liable 
to resumption under Act VI of 1870, though 
on the face of it it appears to be so; but 
it was not liable to resumption on the 
grcunds set out in the plaint and the decree 
of the learned Subordinate Judge cannot 
be maintained. I would allow this appeal 
and set aside the decree of ihe Subordinate 
Judge restoring the decree of the Munsif. 
The appellant is entitled to his costs 
throughout. 

Courtney-Terrell, ©. J.—I agree. 


D. Appeal allowed, 


BOMBAY HIGH COURT 
Second Civil Appeal No 93 of 1936 
October 6, 1937 
RANGNBKAR, J. 

BALUBHAI MOHANLAL AND oragres— 
APPELLANTS 

versus 


KALYANJ1 NICHHABHAI— 


RESPONDENT 

Provincial Insolvency Act (V of 1920), 9. 53— 
Fraudulent transfer—Onus of proof —Fraud on in- 
solvents part, if enough—Want of good faith on 
part of transferee—Fraud of guardian, whether 
fraud of minor transferee. 

In an application preferred by the Official Re- 
ceiver under s, 53, Provincial Insolvency Act, 1920, 
or sj 45, Presidency Towns Insolvency Act, to annul a 
transfer of property by the insolvent, the onus 
probandi is not on the transferee but upon the 
Official Receiver to eatablishithat®the transaction 
was not bona fide and for value and was in con- 
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sequence voidable as against him. The Receiver, 
or the Official Assignee, under s. 53, Provincial 
Insolvency Act, ors. 55, Presidency Towns Insol- 
vency Act, has to prove not that the insolvent waa 
acting fraudulently or in bad faith, but he has to 
prove that either the transferee or the purchaser 
gave no value or consideration for the transfor, 
and if there is consideration for the transfer, then 
the Receiver has to prove that there was no good 
faith on the part of the transferee. It is not 
necessary that both parties fo the transaction 
should act in good faith; mere fraud on the part 
of the insolvent is not enough. What is required 
under the section is the fraud or want of good 
faith on the part of the transferes. Oficial Re- 
ceiver v. P. L, K. M. R.M. Chettyar Firm (1) and 
Harry Pope v, Official Assignee (2), relied on. [p. 375, 
col. 1. 
tobiter\-—Where the transaction was between 
the insolvent and the guardian ofthe minors who 
were the transferees, the guardian's fraud could 
not be deemed to be the fraud of the minors 
under s, 53, Provincial Insolvency Act. Re 
Tetley, Ex parte Jeffrey v., Tetley (3), relied on. 

S. O. A. from the decision of the District 
Judge, Surat, in Miscellaneous Appeal 
No. 14 of 1933. l 

Messrs. B. K. Desai and H. M. Choksi, 
for the Appellants. 

Messrs. M. B. Dave and B. G. Thakor, 


for the Respondent. 


Judgment.—This appeal arises out of 
an application made by the Receiver of the 
estate of one Mohanlal who had been 
adjudged insolvent on February 23, 1929, 
on his own application made on August 
7, 1928. The object of the application 
was toset aside a partition of the joint 
family estate effected by Mohanlal and 
his four minor sonson January 4, 1927, 


under 8, 53, Provincial Insolvency 
Act. i 
The learned First Class Subordinate 


Judge held that the. onus of proving that 
the partition was not made in good faith, 
or that there was no consideration for it, 
was upon the Receiver. He then con- 
sidered the evidence led by the Receiver 
on this point. Three witnesses were 
examined on betalf of the Receiver, one 
of them being the insolvent himself. The 
insolvent stated in his evidence that as 
he wanted tod. satta business and had 
lost eight to ten thousand rupees and 


‘wanted money to do business, his wife 


relatives intervened 


and some of his ( 
to prevent him 


in the matter in order 
from ruining his sons by his business 
and persuaded him to partition the 
family property. Accordingly, a partition 
deed was executed, his separated bro- 


ther Nanabhai. acting as guardian on 
behalf . of the minor sons. There is, 
nothing, therefore, in this evidence 
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&o show that there was any want of 
good faith either in the guardian or in the 
transferees. The remaining two witnesses 
had no knowledge of the circumstances 
under which the partition deed was 
executed. It seems to me to be clear 
that, upon this evidence, the learned 
Judge ought to have non-suited, the 
Receiver at once. But he proceeded to 
consider further the evidence led on behalf 
of the minors and he came to the conclu- 
sion thatthe partiticn was a bona fide 
partition and tbat there was no fraud 
and it was for gocd consideration and 
that the transaction was real and not 
amere cloak for retaining a benefit to 
the father. 

The Receiver appealed to the District 
Judge of Surat. The learned Appellate 
Judge cameto a different conclusion and 
held that the partition wasnot a bona fide 
transaction. In the result, therefore, the 
learned Appellate Judge reversed the 
judgment of the First Olass Subordinate 
Judge and set aside the transaction as one 
coming under s. 53. Provincial Insolvency 
Act. Now, although the issue raised by 
the learned District Judge is substantially 
inthe form in which it was raised by the 
trial Court, there is not the slightest doubt 
that the wkole of the judgment is vitiated 
by the fact that, in his opinion, ina case 
coming unders. 53, Provincial Insolvency 
Act, the.onus lay upon the transferees and 
not upon the Receiver. This is whathe 


says : 

Onder the Insolvency Act, every transaction 
which an insolvent enters into within two years 
previous to his insolvency is treated as prima facie 
invalid andthe burden is onthe insolvent or the 
alienee to show that the transaction impeached 
is a valid and bona fide one. Both good faith and 
valuable consideration have to be proved.” 

. This - observation was made by the 
learned Judge in spite of the fact that a 
decision of the Privy Council in Official 
Receiver v, P. L. K. M. R. K. Chettyar Firm 
(1) was expressly relied upon by the 
First Class Subordinate Judge at the very 
commencement of his judgment in consi- 
dering the question of onus. In that case 
it was heid that in an application preferred 
bythe Official Receiver under s. 53, Pro- 
vincial Insolvency Act, 1920, to annul a 
transfer of property by the insolvent, 
the onus probandi is noton the transferee 
but upon the Official Receiver to establish 

‘dy 58 IA 115; 13} Ind. Oas. 767;A IR 193) 
P O 75; 9 R 170; 35 OWN 577; Ind Rul. (1931) 
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that the transaction was not bona fide 
and for value and was in consequence 
voidable as against him. This decision 
was quoted by the learned First Class 
Subordinate Judge in his judgment. The 
decisionin Oficial Receiver v. P. L. K. 
M. R. M. Chettyar Firm (1) was followed in 
Harry Pope v. Official Assignee (2). The 
headnote runs as follows : 

“Where a Receiver appointed under the Presi- 
dency Towns Insolvency Act, 1909, seeks to set 
aside under s. 55 of the Act a transfer for consi- 
deration made by the insolvent within two years 
of the insolvency, itis forhim to prove that the 
transferee was not a purchaser in good faith. 
Ifthe transaction was areal and nota fictitious 
one, itis not brought within the section unless 
the Receiver proves that the transferee knew that 
the transferor wasinsolvent whenthe transfer was 
made, even where the transfer was of the whole of the 
available assets .......," 

The rest of the head-note is immaterial. 
It may be said that s. 55, Presidency 
Towns Insolvency Act, is exactly similar in 
terms to s. 53, Provincial Insolvency Act. 
Upon this ground, therefore, the judgment 
seems to be wrong, and, apart from any- 
thing else, it must be set aside. The 
learned Judge has referred to certain 
facts.in support of the conclusion to which 
he came. In my opinion, even the combin- 
ed effect of these facts is not sufficient to 
displace the onus resting on the appli- 
cant. The property in the hands of 
Mohanlal was joint and ancestral, he 
having obtained it ata partition made in 
1921 between himself and his brother 
Nanabhai. The four minor sons would 
become entitled to four-fifths of that 
property on a partition between them and 
their father. The property was, at the 
earlier partition, valued at ks. 1,13,000; 
four-fifths of that would be roughly 
Rs. 90,000 and thisis the valuation of the 
property allottedto the minors atthe 
partition now challenged. There was no 
evidence asto whether the property in 
the hands of Mohanlal was worth more. 
The fact that the immovable property 
was Valued in the later partition deed 
at lesser value by about Rs. 4,000 instead 
of going against the bona fides of the 
partition, supports the applicants. Simi- 
larly, the fact that the ornaments were 
valued atthe same figure as at the time 
of the earlier partition shows nothing. 
The sons were entitled to about Rs. 90,000. 
This was made up of the . immovable 
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property valued at Rs. 41,009, ornaments 
valued at Rs. 5,000 and a promissory 
note for Rs. 45,000 passed by Mohanlal 
in their favour. Mohanlal having gone 


insolvent, the promissory note is prac- 
tically worthless, so that the sons 
really got much less than they were 


entitled to. 

In both the Courts below it was not 
argued, and indeed it could not be argued, 
that there was no consideration for the 
partition. The only question was whether 
there was want of good faith, The most 
important circumstance, however, which 
is relied upon before me and which seems 
to have impressed the learned Judge, is 
the fact that Mohanlal, at the time had 
considerable debts. The learned Judge 
has put down the debts at Rs. 71,000. 
There was absolutely no direct evidence 
about these debts before the learned Judge 
excepting the schedule filed by the in- 
solvent, aud that schedule shows that 
there were debts to the extent of Rs. 32,796 
only atthe date of the partition. Out of 
this sum, there is one item of Rs. 25,696-14-0 
regarding which a suit was then pending 
in this Court both against Mohanlal and 
his sons, and that suit terminated ina 
compromise, by which the guardian of the 
sons agreed to pay Rs. 10,000 to the 
applicant in the case. Asto these debts, 
however, there was no evidence before 
the Courts that they ware known to even 
the guardian of the minors. Apart from 
that, the transaction was real, there was 
good consideration, and therefore, the mere 
fact that Mohanlal had some debts at the 
time does not negative the good faith of 
the transferees. What is necessary to 
show is that the transferees knew that 
the transferor was insolvent, which is 
quite a different proposition. Not a 
question was put to the guardian of 
the minors on this point. There was no 
evidence thatthe guardian of the minors 
was acting in bad faith. In my opinion, 
therefore, on a careful consideration of 
all ths circumstances, it is impossible to 
accapt the finding of the learned District 
Judge. 

_ Apart from that, there is a serious difi- 
culty ino the way of the Receiver, and the 
difficulty is this: Itis clear law that the 
‘Regeiver, or the Official Assignee, under 
3. 53, Provincial Insolvency Act ors. 55, 
Presidency’ Towns Insolvency Act, has to 
prove not that the insolvent was acting 
fraudujently orin bad faith, but he has 
to prove that either the transferee or the 
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purchaser gave no value or consideration 
for the transfer, and if there is considera- 
tion for the transfer, then the Receiver has 
to prove that there was no good faith on 
the part of the transferee. It is not neces- 
sary that both parties to the transaction 
should act in good faith, Mere fraud on 
the pirtofthe insolvent is not enough. 
What is required under the section is the 
fraud or want of good faith on the part 
ofthe transferee, and thisis the point 
which the learned Judge seems to have 
missed. 

Now, inthis case, the transferees were 
the minor sons of the insolvent. Thare is 
no evidence that any of them took any 
part in thé transaction, and io law they 
would be incapable of doing so The trans- 
action was between the insolvent and the 
guardian of the minors. There is no evi- 
dence that the guardian was guilty of bad 
faith. Assuming, however, that he was, 
the difficult question arises whether the 
fraud of the guardian would be deemed 
to be the fraud of the minors uader a, 53. 
There ig no authority cited before me in 
support of thiscontentioa, As I have said, 
there is noevidence to show that the 
guardian was acsing fraudulently and was 
not acting in good faith. The circum- 
stances were perfectly plain. Here was a 
man, who wanted to do satta business 
on his own admission, he had lost 
Rs. 10,000 and nothing was more natural 
than a desire onthe part of the mother 
of these four unfortunate children and 
their relatives to safeguard the rigats 
of the minors, aad, if with that view a 
sort of family arrangement is brought 
about, marely beacause the father happens 
to be involved in debts, [ find it 
difficult to hold that the transaction was a 
fraudulent transaction. In a somewhat 
analog us case, to which Mr. Desai referred 
in Re Tetley, Hx Parte Jeffrey v. Tetley, 
he ee is made to defeat and delay 
creditors, the Gourt will not impute notica of the 
fraud to a purchaser or incumbrancer for valu- 
able consideration under, it, e. g., a mother of the 
settlor merely because the solicitor who has acted 
for her is privy tothe scheme” 

And Lord Esher, in his judgment, ob- 

. 322*) ; 
gi a A his usual courage but 
what his argument comes to is this, that you can 
be fraudulent by deputy, in other words, that if 
you employ a,person and he acts frauduleatly, 
you are infected with the fraud. , 
That seems .to me to be exactly applic- 


(3) (1896, 3 Manson B & W O 321. 
* Page of (1896) 3 Mangon,—[Hd.| 


“816 


able to the facts of this case; I think, there- 
fcre, the judgment of the learned District 
Judge must be cet aside and that of the 


Arial Judge restored with costs through- 


An applicaticn for leave toa eal under 
the Letters Patent was filed, bat it was 
rejected on March 11, 1938. 


D. Appeal allowed. 
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PATNA HIGH COURT 
Jury Reference No. 2 of 1938 
May 23, 1938 
Manowar LALL AND OBATTARJI, JJ. 
EMPEROR — Prosgoutor 
versus 
SOHRAT KOERI AND anc tagr—Acovsep 
Government of India Act, 1935 (25 &-26 Geo. Y, 
Ch, 42), ss. 220, 222—Office of Chief Justice falling 
mae ae ae igor appointment for some time— 
rt, if proper tituted— isdicti 
tho A us pe ly constituted—Jurisdiction of 
Where the office of the Chief Justice of a 
High Court remains vacant due to the death of 
the Chief Justice or other cause, it will be pre- 
posterous to hold that till the vacancy is filled up 
there is no properly constituted High Court. The 
vacancy in any office implies that the office exists, 
Vacancy must be distinguished from abolition of 
the office. When a Chief Justice dies the office 
does not die with him but still continues. It 
only remains vacant until it is filled up. So 
long as the office is not abolished, the constitution 
remains unbroken and unchanged. The only effect 
of the vacancy in the office of Chief Justice, go 
long as it continues is that there will be nobody 
to perform his duties unless the Governor-General 
appoints some one of the other 
same. But this does not affect 
ue other smigo inthe least, 
sham Singh (1), Balwant Singh v. Rani Ki i (3 
a reper of nn v. Rani Gulab eens Gp 
, Yueen-Empress v. G 
to. [p. 377, col. 1; p. 380, col. ae kaa eee 
„Jury Ref. made by the Additional Ses- 
sions Judge, Patna, dated March 30, 1938. 
The Advocate-General and the Govern- 
ment Pleader, for the Reference. 


Mr. Avadesh Nand ; 
Reference. an Sahay, against 


Judges to do the 
the jurisdiction of 
Lal Singh v. Ghan- 


Chattarji, J.—Before dealin with 
merits of this case I should like to dias 
of an objection of an unusual character 
that was taken by the learned Advocate on 
behalf of the accused. The hearing of this 
case was concluded on the 9th instant and 
judgment was reserved, Unfortunately on 
the 10th instant news was received of the 
lamentable death of Sir Courtney-Terrel] 
C, J. which took place in England. On the 
llth the learned Advocate for the accused 
raised the objection that there being no 
Chief Justice, the High Court was not pro- 
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Perly constituted and this Bench ceased to 
have jurisdiction to pronounce judgment 
in the case. This objection was based on 
the fact that cl. 2 of the Letters Patent by 
which this High Court was created pro- 
vides that it shall consist of a Chief Justice 
and six other Judges After notice to, the 
Crown through the Government Pleader 
we heard this objection on the 12th instant. 
At the close of the hearing we announced 
our decision that the objection was over- 
ruled and we intimated that we would 
give our reasons in the judgment in the 
case itself. 

This High Court was established by 
Letters Patent bearing date February 9, 
1916, in exercise of the powers reserved to 
His Majesty under s. 113, Government of 
India Act, 1915. Clause 2 of the said Letters 
Patent determines the constitution of this 
High Court by declaring that it shall con- 
sist of a Cnief Justice and six other Judges. 
The same clause also mentions the name 
of the first Caief Justice and six other 
Judges. The Letters Patent, however, does 
not provide how the succeeding Judges are 
to be appointed cr how vacancies in the 
office of the Chief Justice and other Judges 
are to be filled up. The reason is obvious, 
because these matters were covered by the 
provisions of the Gcvernment of India Act 
then in forse, namely the Act of 1915. 
This Act has since been replaced by the 
Act of 1935 and it is by this latter Act 
that we are now governed Section 220 of 
the Act of 1935 which substantially cor- 
responds to s. 101 of the Act of 1915 relates 
tothe constitution of the High Court. In 
cl. 1 of the section, it is enacted that every 
High Court shall consist of a Chief Justice 
and such other Judges as His Majesty may 
from time to time deem it necessary to 
appoint. The subsequent clauses prescribe 
the mode of appointment of Judges. Pro- 
visions for filling up vacanciesin the office 
of the Chief Justice and other Judges are 
madein s. 222 of the Act of 1935 (correa- 
ponding to s. 105 of the Act of 1915). 


Clause 1) of s. 222 runs as follows: 

“If the Office of Chief Justice of a High Court 
becomes vacant, or if any such Ohief Justice is by 
reason of absence, or for any reason, unable to 
perform the duties of his office, those dutiee shall, 
until some person appointed by His Majesty to the 
vacant office has entered on the duties thereof, or 
until the Chief Justice has resumed his duties, as 
the case may be, be performed by such one of the 
other Judges of the Court as the Governor-General 
may, in his discretion, think fit to appoint for th 
purpose " : 


Thus the contingency of the qffice of 
Ohief Justice remaining vacant for some 
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time is expressly recognized and provided 
for. In the case of a vacancy caused by 
death, some time must necessarily elapse 
before a new appointment is mide. It will 
be preposterous to hold that during that 
interval there is no properly constituted 
High Court. The vacancy in any office 
implies that the office exists.. Vacancy 
must be distinguished from abolition of the 
office. When a Chief Justice dies, the office 
does not die with him but still continues. 
It only remains vacant until it is filled 
up. : 

In my opinion, so long as the office is not 
abolished, the constitution remains un- 
broken and unchanged. The only effect of 
the vacancy in the office of Chief Justice, 
so long as it continues, is that there will 
be nobody to perform his duties unless the 
Governor-General appoints some one of the 
other Judges to do the same. No such 
difficulty arises in the present case becanse 
we are now sitting in the Vacation Bench. 
We are not required to do any of the duties 
of the Chief Justice. We have heard the 
case and our jurisdiction to pass judgment 
cannot, on any intelligible principle, be 
questioned. 

Now I come to the merits of the case. 
It is a reference under s. 307, Criminal 
Procedure Code, by the learned Additional 
Sessions Judge of Patna who, disagreeing 
with the jurors’ verdict of “not guilty”, 
has found two of the accused, namely 
Sohrai Koori and Pathlu Mahto, guilty under 
ss. 147 and 326/149, Indian Penal Oode. 
These two, together with eight others, were 
charged with various offences in respect of 
an occurrence which took place on October 
19, 1937, resulting in the death of two persons 
named Yasub and Hamza who were 
brothers. The occurrence was due to a dis- 
pute over soma lands, bearing plois 
Nos 1689 and 1700 in village Karai, 
between Ali Akbar (P. W. No 11) and the 
accused Sohrai. The deceased Yasub was 
a gomashta of Ali Akbar. The prosecution 
case 15 as follows: Ali Akbar and others 
who are the proprietors of village Karai, 
within which the disputed plota lie. pur- 
chased the lands by two sale deeds (Ex. 5 
and Ex. 6) dated December 9,1918. Ex- 
hibit 5 which was in respect of plot No. 1700 
only was executed by one Budhu, son of 


Raudi, who was recorded in respect thereof . 


in the last survey records. Exhibit 6 which 
was in respect of both the plots Nos. 1699 
and 1700 together with some other lands 
was exeguted by Dahu for self and as 
guardian of his nephews including the 
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accused Sohrai. Two sale deeds were obe» 
tained in respect of plot No. 1700 apparently 
lo avoid any dispute as to title. Since the 
purchase, Ali Akbar and his co-sharers were 
in possession of the plots Nos. 1639 and 
1700. Subsequently in 1919 there was a 
private partition amoagst them by which Ali 
Akbar alone got the plots. He was according- 
ly in exclusive possession of those plots. On 
October 17, 1987, that is two days before the 
occurrence, there was a kisan sabha at 
Masaurhi which is eight miles from village 
Karai. On Uetober 18, Sohrai with a 
number of people wrongfully ploughed up 
the disputed fields and sowed strso seeds 
thereon. On October 19 (the date of the 
occurrence), Ali Akbar’s people including 
the deceased went to have the disputed 
fields ploughed and while this was being 
done, Sohrai came with a large mob armed 
with garasas, bhalas and lathis. They 
wanted to dispossess Ali Akbar’s people 
and when the latter remonstrated, Sohrai 
and two others of his party, named Mangar 
Gope and Jadu Gope, struck Yasub and 
Hamza with bhala and garasa with the 
result that both of them died. Some other 
perscns on Ali Akbar’s side were also injur- 
ed. The same dey at about 4 P. m. the Sub» 
Taspector of Masanrhi reached the spot on 
receiviag information of an impending riot 
from the chaukidar. He then came to the 
bouse of Ali Akbar and there he recorded 
the frst information report on the state- 
ment of Ali Azim who had beea to the 
spot at the time of the occurrence on behalf 
of Ali Akbar and received injuries from 
some of the accused persons. The Sub- 
Inspector after investigation sent up len 
persons including Sohrai and Pathlu and 
all of them were committed to the Court of 
Session. Sohrai was charged under gs. 302, 
302-149 and 148. Indian Penal Gods, and 
Pathiu under ss. 392 149 and s. 148, Indian 
Penal Code. 

The defence is that the disputed plots 
belong to Sohrai and his uncle, that the 
kabala (Ex. 6) executed by Dahu was a 
mere paper transaction and that the lands 
were all along in possassion of sohrai. 
Sohrai had sown sarso on the disputed 
plots on October 18, and on tne next day 
in the morning Ali Akbar with a mob 
armed witu guns and other deadly weapons 
went to the disputed fialds to take forcible 
possession. On seeing the mob people of 
the basti came to the help of Sohrai and 
eventually there was a fight between Ali 
Akbat’s party and the villagers in coursg 
of which Yasub and Hamza were killed 
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and the accused persons also received 
injuries. In fact Pathlu had two wounds on 
two fingers, one of which, as told by the 
doctor, was grievous 

The case was tried with the help of nine 
jurors. Their verdict was that the accused 
persons were not guilty. The learned Addi 
tional Sessions Judge accepted their verdict 
with regard to eight of the accused and 
acquitted them; but as regards the accused 
Sohrai and Pathlu ke did not agree with 
their verdict and accordingly referred the 
case to this Court with the finding that 
they are both guilty under ss, 147 and 
326-119. His view is that the prosecution 
witnesses who prove the actual attack by 
Sohrai on Yasub aud Hamza with a bhala 
are not disinterested persons and therefore 
it is not safe to hold that Sohrai actually 
committed the murder of Yasub and Hamza 
er was armed witha bhala. He also finds 
that there is no evidence that Pathlu was 
armed with a ,deadly weapon. He has, 
however, come to th? definite finding that 
both Bobrai and Pathlu were members of 
the unlawful assembly of which the com- 
mon object was to dispossess Ali Akbar 
from the disputed plots and having regard 
to the nature of the weapons carried by 
some of its members, they must have known 
that grievous burt was likely to be com- 
mitted. He accordingly finds that both 
Sohrai and Pathlu are guilty under ss. 147 
and 326-149, Indian Penal Code. That there 
was an occurrence is undisputed. The main 
questicn is whether Ali Akbar or Sohrai 
was in possession of the disputed plots. 
(His Lordship after considering the evidence 
proceeded). I fully agree with the learned 
Additional Sessions Judge when he says 
that the ploughing of the field that was 
done by Sohrai on Ocioher 18, wasa stray 
act of trespass on his part. 

This being the finding on the question 
of possession, it necessarily follows that 
Sohrai and his party were not justified in 
going to the disputed plots on October 
19, to interfere with the possession of 
Ali Akbar. The evidence on behalf of the 
prosecutiion clearly establishes that on that 
morning Ali Akbar had sent his plough- 
man Jadunandan (P. W. No. 10) with some 
others to plough the fileds and that when 
they were doing so Sohrai with a large mob 
came there with the object of enforce- 
ing his supposed right over the lands. 

Tt is strenuously contended by Mr. Ava- 
desh Nandan Sahay, the learned Advocate 
eppearing on Sohrai’s behalf, that the 
learned Additional Sessions Judge in his 
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charge to the jury having directed their 
attention to the question of possession and 
tne jury having returned a verdict of “not 
guilty,” this Court should not lightly inter- 
fere with that verdict. On a reference 
under the provisions of s. 307, Criminal 
Procedure Code, the High Oourt may 
exercise any of the powers it may exercise 
on an appeal and shall consider the entire 
evidence on record and at the same time 
should give due weight to the opinions of 
the Sessions Judge and the jury. After 
considering the evidence and giving due 
weight to the opinions of the Sessions Judge 
and alao the jury, I am clearly of opinion 
that the view taken by the learned Judge 
is quite correct. He has very carefully 
analysed the evidence and has given 
very cogent reasons for his finding. I 
should do well to quote from his judgment 
the following passage in which he sums-up 
his finding: 

“Inspite of the unsatisfactory nature of the pro- 
secution evidence, the outstanding facts proved in the 
case are that violence was committed by an un- 
lawful assembly consisting of Sohrai, Pathlu and 
others, the common object of the assembly being 
to forcibly ouet Ali Akbar, that during the riot 
Yasub and Hamza were killed, that Azim, Afzal 
and Saheb Ali received simple hurts and accused 
Pathlu grievous hurt and that the members of that 
unlawful assembly were armed with bhala, garasa 
and that some members of the unlawful assembly 
caused the deathof Yasub and Hamza and inflicted 
wounds on Saheb Ali, Azim and Afzal. In view of 
the common object of the unlawful assembly and the 
nature of weapons carried by some members of it; I am 
of opinion that the members of the unlawful assembly 
must have known that grievous hurt was likely to 
be committed,’ 


It is contended on behalf of Sohrai that 
his party had a right of private defence, 
firstly, to prevent the mischief that was 
being done by Ali Akbar’s party to the 
sarso that had been sownon the the pre- 
vious day by Sohrai, and secondly, to protect 
themselves from the attack by Ali Akbar's 
party which had already fired a gun as 
found by the learned Sessions Judge. As 
regards the first ground, I have already 
held that the sowing of sarso by Sohrai on 
October 18, was au act of trespass on 
his part. When. therefore, on the 19th 
morning Ali Akbar who was in rightful 
possession, sent his peopie to plough the 
lands it cannot be said that they were 
doing any mischief to Subrai. As regards 
the second ground it is quite clear that 
Ali Akbar's party did not fire the gun at 
anybody. There is no suggestion that the 
gun shot was aimed at anybody in Sohrai’s 
party or that it injured anybody. Jt seems 
that a gun was fired only with a view to 
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scare away Sohrai's party. They were, how- 
ever, not deterred in any way bat pro- 
ceeded to the disputed fields and comnit- 
ted rioting. In the circumstances, I do 
not think the plea of private defence is 
available to Sohrai. In my opinion Sohrai 
was a member of the unlawful assembly 
and some members of the assembly ine 
flicted the fatal blows on Yasub and 
Hamza. The questicn then arises as to 
what offences Schrai can be said to be 
guilty of. In this matter I would accept 
the well-considered finding of the learned 
Additional Sessions Judge and hold that 
Sohrai is guilty under ss. 147 and 326-149, 
Indiau Penal Code. 

As regards Pathlu, however, different 
considerations arise. He was not in any 
way interested in the land. There is no 
satisfactory evidence that he was armed 
with any weapon. He was undoubtedly in 
the mob as he himself received injuries on 
two fingers; but beyond the fact that he 
wasa member ofthe mob, there is hardly 
any evidence to show that he shared 
the object of the unlawful assembly. It 
might be that he joined the party and 
went to the field as a mere sight-seer. I 
do not feel inclined to accept the learned 
Additional Sessions Judge's finding so far 
as Pathlu is concerned. I would accordingly 
acquit him. Then there remains the 
question of sentence to be passed on Sohrai. 
Having regard to the fact that there was 
a free fight between the two parties I 
think tha ends of justice would be met if 
he is sentenced to five years’ rigorous 
imprisonment under ss. 326-149, Indian 
Penal Code. No separate sentence need 
be passed under s. 147, Indian Penal Oode. 
I would accordingly accept the reference 
convict the accused Sohrai under ss. 147 and 
326 149 and sentence him to five years’ 
rigorous imprisonment under as. 326-119, 
Indian Penal Code. The reference is 
discharged with regard to Pathla who is 
acquitted. 

Manohar Lal!, J.—I agree. I wish to 
deal with an objection which was raised on 
behalf of the learned Advocate for the 
accused as to the competency of this Bench 
to dispose of this reference. This reference 
was heard by us on two days, namely on 
May 6 and 9, when judgment was reserved 
for our consideration. On May 10, 1938, 
news having been received of the lament- 
able death of Sir Courtney-Terrell, C. J. 
of this Court, the High Court was closed 
as a mark of respect to the memory of the 


deceased. On May 11, 1988, the learned - 
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Advocate for the accused intimated to us 
in Court that he was raising an objection 
that, in view of the death of the Chief 
Justice on the night of May 9, and no 
Chief Justice having been appointed yet, 
the present Bench had become functus 
officio and therefore not competent to pass 
any order in the Jury Reference. We 
intimated that, on notice to the Orown, 
this objection would be heard on May 12, 
at 11 a. m. Accordingly on that day, the 
learned AdvocatesGeneral appearing on 
behalf of the Crown, this matter was 
argued: at the conclusion of the debate we 
gave out our views that we would overrule 
this objection and thatthe reasons would 
be given in the judgment that will be 
pronounced in the Jury Reference. In my 
opinion, this objection is wholly unsound 
and is based upon a misunderstanding 
of the provisions of the Government of 
India Act, 1935, and of the Letters Patent 
of this Court. 

The Patna High Oourt was constituted by 
Letters Patent bearing date February 19, 
1916. Olause 2 of the Letters Patent deals 
with the constitution of this Court and also 
names the first Chief Justice and the puisne 
Judges who were apprinted to take 
their seats. The constitution of this Court 
was ordered to consist of a Chief Justice 
and six other Judges for the time being. 
Various clauses in the Letters Patent define 
the jurisdiction which the Judges of this 
Court are authorized to exercise. It is 
significant that the first forty out of the 
total forty-one clauses of the Letters Patent 
do not deal with the case of a vacancy in 
the office of the Chief Justice or of the 
other Judges: the last cl. 41 provides that 
all the provisions of the Letters Patent are , 
subject to the legislative power of the 
Governor-General in Legislative Council 
and of the Governor-General in Council 
under the Governmentof India Act, 1915, 
(this is a now replaced by the Government 
of India Act, 1935). The situation which 
arises upon the happening of a vacancy is 
dictinetly dealt with by s. 222 of the 
present Government of India Act. Sub. 
section 1 thereof enacts that 

“if the office of the Ohief Justice of the High Court 
becomes vacant .... those duties (t, e. the duties of 
the Chief Justice) shall, until some person appoint- 
ed by His Majesty to the vacant office has entered on 
the duties thereof....be performed by such one 
of the other Judges of the Court as the Governor. 
General may in his discretion think fit to appoint 
for the purpose.” | 


To my mind, it is obvious that the proe 
visions just quoted adequately deal with 
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the situation which has arisen in the pre- 
sent case. The duties of the Chief Justice 
can only be performed by either a new Ohief 
Justice who on being appointed enters upon 
the duties of his office or hy such other 
Judge as the Governor-General may think 
fit toappoint But this does not affect the 
jurisdiction of the other Judges in the 
least; they are as heretofore unable to 
perform the duties of the Chief Justice. 
It was also admitted and indeed it is 
ebvious that the present Bench js not 
performing in the vacation any of the duties 
which bad to be performed by the Chief 
Justice. The duties that we are perform- 
ing are the duties which are assigned to 
Vacation Judges as provided in Chap, 2 of 
the Patna High Court Rules. 

It is to be noticed that the Legislature 
has not for obvious reasons of convenience 
and practicability fixed any time-limit 
within which the Governor-General shall 
appoint another Judge to perform the 
duties of the Chief Justice or within which 
His Majesty may appoint a new Chief 
Justice in cases where a vacancy has 
arisen permanently. Necessarily, this 
appointment must take some time, an hour, 
a day, a week, a month cr a year, and the 
time during which such appointment. is to, 
be made is necessarily left to the discretion 
of the Governor General or of His Majesty 
as the case may be, and they ordinarily are 
the best Judges of the reasonableness of 
the time which should be taken to make 
this appointment. It is conceivable that 
the Gevernor-Genera] or His Majesty may 
take, for some reasons, inordinate time in 
making the appointment, but the result 
thereof will only be that the duties of the 


Chief Justice cannot be performed 
in that period, and pot that 
the constitution of the High Court 


will break down, because, the office of 
the Chief Justice does not become abolished 
by the death of the Chief Justice or by a 
late filling up of the vacancy in that office, 
It is also to be observed that even if the 
Governor General does make an appoint- 
ment in the case of death, the office of the 
Chief Justice remains vacant till itis filled 
up by the order of His Majesty. All that 
s. 222 requires, as indicated above, is that 
the duties of the Obief Justice hall be 
performed by another Judge but not that 
the office of the Chief Justice opal be filled 
up by the Governor-General : 

words, as I pointed out in the.course of the 
argument, the appointment of a Judge to 
perform the duties pf the Chief Justice is 
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not the same thing as the appointment of 
a Chief Justice. The death of the Ohief 
Justice does not destroy the office of the 
Ohief Justice but only creates a vacancy 
therein and the manner in which the 
vacancy is to be Glled up and how in the 
interval the interim duties of the Ohief 
Justice are to be performed are clearly and 
accurately laid down ih the Statute. I 
therefore have no hesitation in deciding 
that the death of the Chief Justice does 
not affect our jurisdiction in the least in 
passing orders in the Jury Reference or in 
any other case which is within our juris- 
diction as provided by the law and the 
rule of the High Court. 

The ease-law on the point is not very 
voluminous and may be conveniently dealt 
with now, Itis curious that all the report- 
ed cases are from the neighbouring pros 
vince. In Lal Singh v. Ghansham Singh 
(||, the question arose in somewhat pecu- 
liar circumstances. The contention raised 
was that the Allahabad High Court, at the 
time of the objection, did not consist of the 
Ohief Justice and five puisne Judges which 
was the constitution provided in the Letters 
Patent, the number of puisne Judges who 
were then working was less than five. It 
was, therefore, argued that the High Court 
was improperly constituted and that the 
jurisdiction of the High Oourt had ceased 
until another Judge was appointed, whe- 
ther permanent or officiating, to make up 
the number—five of the Puisne Judges as 
provided in the Letters Patent. The 
learned Judges of the Allahabad High 
Court had no difficulty whatsoever in 
overruling this objection. Mahmud, J. 
made these weighty observations in the 
course Of the argument: 

“The fact that His Majesty has omitted for 
several years to fill up a vacancy does not alter the 
constitution of the Court or make it illegal nor 
does it amount to altering cl. 2 of the Letters 
Patent. If your argument is correct, supposing a 
Judge was to die, the whole working of the Court 
would be brought to a standstill until his successor 
could be appointed.” 

A little later on he observed that even if 
the Crown is bound to fill upa vacancy 
within a specified time and acts illegally in 
not filling it up: 

“it does not follow that the constitution of the 
Court is vitiated so as to deprive the remaining 
Judges of all other jurisdiction.” 

I respectfully agree with these observa- 
tions. In Queen-Empress v. Ganga Ram (2), 
a question’ arose on the con&truction of. 
words “upon the happening of a 


(1) 9 A 625: A W N 1887, 154 (F B). . 
(2; 16 A 136; A W N 1894, 39, 
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vacancy in the office of any other Judge” 
in s. 7 of the Statute 24 and 25, Vic, 
Chap. 104; the learned Judges decided 
that these words must be construed as 
meaning that the power conferred by 
‘S. 7,namely to fill up the vacancy, must 
be exercised within a reasonable time, that 
is to say, a practicable time, after the 
happening of a vacancy and they observed 
that the power conferred by this section 
cannot be held in suspense for several years 
and then be legally exercised. Ina case 
that went up to the Privy Council a similar 
objection was taken as to the late appoint- 
ment of Burkitt, J, and it was boldly 
argued that the effect was that the decree 
passed by the Bench composed of Burkitt, J. 
was void; but the Judicial Committee in 
dealing with the objection in Balwant 
Singh v. Rani Kishori (3), at p.77* made 
this observation in the following words of 
Lord Hobhouse : 

“It is alleged that the decree of the High Oourt is 
void, because one of the Judges, Mr Burkitt, was 
not properly appointed....,,... Their Lordships under- 
stand that the appointment ia questioned on the 
ground that it was not made immediately upon, 
or within a reasonable time after the occurrence 
of the vacancy which it supplied. Their Lordships 
cannot discover any ground for the objection. Under 
the High Oourts Act, the Lieutenant-Governor of the 
North-Western Provinces has power ta appoint an 
acting Judge upon the happening of a vacancy 
among the Basane Judges of the Court. No limit 
of time is mentioned within which the appointment 
should be made. That is left to the discretion -of 
the J.ieutenant-Governor, and it is not competent to 
‘a Oourt of law to invent a restriction not contemplat- 
ed by the Legislature.” : 
_ In my opinion these. words of Lord 
‘Hobhouse apply with great force to the 
situation which has arisen here. Even if it 
is assumed that it is obligatory upon the 
Governor-General to appoint some Judge of 
this Court to perform the duties of the 
Chief Justice cn his death, the time within 
which he is required to appoint a Judge is 
left entirely to his discretion. The delay 
in making the appoinment in such a case 
does not alter the constitution of this Court 
nor does the promptitude in appointing a 
Judge to perfcrm the duties of the Chief 
Justice fill up the vacancy which, as already 
pointed out, can only be done by His 
Majesty. In Collector of Etah v. Rani 
Gulab Kunwur 4), a Division Bench of 
that Court had to constiue the words of 
‘8. 10], cl. 4 cf the then Government of 
India Act, which provided. that at least 
one-third of the Judges of the High Court 

(8) 25 I A 54; 20 ALL 267; 7 Sar, 279 (PO) 

WA IR 1935 All. 322. 
“*Page of 251 A—[Ha]. 
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shall be Barristers. It was argued that 
on the appointment of one of the Puisne 
Judges of that Court (who was a Barrister 
Judge) as the Chief Justice of the Lahore 
High Conrt (and no Barrister Judge having 
been appointed in his place the result was 
that the number of Barrister Judges of 
that High Oourt became less than the 
statutory requirement of one-third) the 
constitution of the Allahabad High Court 
came to a standstill and the other Judges 
including the Chief Justice became in- 
competent ta perform any judicial work. 
The learned Judges pointed out: 

"But this does not mean that if on account of 
certain reasons a vacancy occurs, the other Judges 
of the High Court shall be deemed incompetent to 
carry on the work of the High Court till the 
vacancy has been filled up. For reasons which 
may occur without any previous intimation; for 
example, if a Barrister Judge or a civilian Judge 
happens to die suddenly, there is bound to be a 
vacancy and, if the argument of Mr. Baleshwari 
Prasad be good, the other Judges cannot work 
legally till the vacancy has been filled up. Now it 
will take some time for the Local Government to 
secure a suitable appointment. If the argument of 
Mr. Baleshwari Prasad had been sound, we should 
have expected some provision in the Government 
of India Act, which should have said that the 
High Court should not function till the appoint- 
ment had been made.” . 

With respect I adopt this reasoning as 
correct and applying it to the facts of the 
present case, I have no hesitation whatso- 
ever in overruling the contention, that on 
the death of Sir Oourtney-Terrell, C. J. of 
this High Court on May 7, 1938, and 
communicated to us on May 10, 1938, 
the present Bench have been rendered in- 
competent to carry on their judicial work 
and pass orders in the Jury Reference, 

De Order accordingly. 
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A mere refusal to produce documents though not 
an offence under s. 204, Penal Gode, a refusal to 
produce a document, with the intention, otherwise 
proved, of keeping the document secret may well 
be sufficient evidence to prove a secretion within 
the meaning of the section, An honest refusal to 
produce a document is obviously not a “ secretion " 
of a document within the meaning of the section, 
But where there is a refusal coupled with a secret 
dealing with the document or with a dealing in- 
tended to be kept secret, an offence under s. 204, is 
committed. 

The Court of Wards is not rendered powerless 
and unable to act in protection of the ward's 
estate only because a claimant to that estate chooses 
to file a suit ina Oivil Court, nor can it be held 
that the Court of Wards is empowered to call for 
documenta only when an enquiry under s. 15 or 
s, 16 of the Bombay Court of Wards Act, is pend- 
ing. Section 44-A of the Act gives the Oourt ‘of 
Wards power to call for the production of docu- 
ments for the purposes of the Act, not only: for the 
purposes of s. 15 or s. 16 of the Act. What the 
purposes of the Act are, are clearly to be ascer- 
tained from s. 4 and other sections of the Act. 

Or. R. App. from the judgment of the 
Additional Sessions Judge of Nawahshah. 

Mr. K. H. Nagrani, for the Appellant. 

Mr. Partabrai D. Punwani, Advocate- 
General, for the Crown. 

Davis, J. C.—The accused in this case 
was a clerk in the Court of Wards. He also 
claimed to be the adopted son of one Tulsi- 
das Vaparimal who died possessed of consi- 
derable property but without a son. His 
nearest heir was Kishinchand Changomal 
a minor and a son of his daughter. As the 
result of the attempt of the accused to have 
his name entered as the heir of Tulsidas in 
the Revenue Records, the Court of Wards 
assumed superintendence of the minor's 
estate and thereupon issued notice upon the 
accused to produce all account books and 
documents relating to the property of the 
deceased. These notices were for some time 

ignored but at last the accused agreed to 
produce the account books and dccuments 
in accordance with the notice, but under 
legal advice he changed his mind and 
refused todo so. Thereafter it came to the 
knowledge of the Court of Wards that the 
accused was dealing with the property and 
had accepted, in satisfaction of debt, 9 acres 
and 214 ghuntas of land from one Hasso- 
mal Atumal, and from the sale-deed it 
appeared that this Hassomul had executed 
a kabuliyat in favour of the deceased in 
his lifetime and thus the existence of this 
document which the accused had among 
others refused to produce became known. 
A complaint therefore of offences under 
ss. 204, 403 and 403, Indian Penal Code, 
was made, and ultimately tie accused was 
c®nvicted of offences under ss. 204 and 403, 
Indian Penal Code, and sentenced for each 
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offence to a fine of Rs. 200. His appeal was 
dismissed by the Additional Sessions Judge 
of Nawabshah, and bis revision application 
was admitted in this Court mainly on the | 
argument that a mere refusal to produce a 
document was not a secretion of a document 
within the meaning of s. 203, Indian Penal 
Uode. It was also urged that as the accus- 
ed bad filed a civil suit against the Court 
of Wards involving this question in dis- 
pute between him and them, they could 
not lawfully call upon him to produce 
documents or account books in relation to 
the estate. 

As this is an application in revision, we 
are not prepared to hear arguments upon 
the facts, to hear, for instance, arguments 
that the accused did not act dishonestly. 
This is a questicn of fact on which on eyi- 
dence both Courts have come to a concur- 
rent finding, but on the question of whether 
a mere refusal to produce documents isa 
secretion within the meaning of s. 204, 
Indian Penal Code, we have heard arguments: 
and though it follows that a mere refusal to 
produce dccuments is not an offence under 
the section, for the section does not say 
“whoever refuses to produce or secrets ‘or 
destroys any document,” and indeed, s. 175; 
Indian Penal Code, relates to the intentional 
omission to produce a document, a refusal 
to produce a document, with the intention, 
otherwise proved, of keeping the document 
secret may well be sufficient evidence to 
prove a secretion within the meaning of the 
section. 

Refusal to produce a document may well 
be evidence of the secretion of a document ` 
within the meaning of s. 204, Indian Penal 
Code. An honest refusal to produca a 
document is obviously not a “secretion” of 
a document within the meaning of the 
section, but where, as in this case, the 
accused out of set purpose kept the Court 
of Wards in ignorance of what documents- 
were in his possession and in addition dis- 
posed of one of these documents without the 
knowledge of the Court of Wards, so that- 
now the document -is no longer in his 
possession, it appears to us that the Courts 
below were justified in finding that the 
accused secreted the document. It is clear 
the accused kept secret the existence of the 
document, and perhaps the words “keeps 


. secret” more clearly express the idea of 


“secretion” involved in s. 204, Indian Penal 
Code, than does the word “secrets,” but 
where there is a refusal coupled with a 
secret dealing with the document or with a 
dealing intended to be kept secret, as ig 


ese 
the case here, we cannot say that the 
offence is not committed. 

But it was then argued that as the Court 
of Wards was a party to a Civil suit, they 
were not entitled to order dceuments to be 
produced under s. 44-A of tke Act, nor 
apart from this, were they entitléd to call 
for documents when there was no enquiry 
witbin the meaning of s. 15 or s. 16 of the 
Act. But we cannot accept the argument 
that the Court of Wards is rendered power- 
less and unable to act in protection of the 
ward’s estate because a claimant to that 
estate chooses to file a suit in a Civil Court, 
nor can we hold that the Court of Wards 
is empowered to call for documents only 
when an enquiry under s. 15 or s. 16 of 
the Act is pending. Section 44-A of the 
Act gives the Court of Wards power to call 
for the production of documents for tke 
purposes of the Act, not only fer the pur- 
poses of s. 15 ors. 16 of the Act. What the 
purposes of the Act are, are clearly to be 
ascertained from s 4 and other sections of 
the Act. We see, therefcre,no reason to 
interfere with the conviction under s. 204, 
Indian Penal Code. No point of law arises 
out of the conviction under s. 403, Indian 
Penal Code. We, therefore, dismiss the revi- 
sion application. Order accordingly. 


8, Application dismissed. 
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July 22, 1938 
Wort, Aa, C, J. snp Manonak LALL, J. 
Musammat BIBI SHAIMA—Darenpant— 
APPELLANT 
versus 
BANK or BIBAR, Lro, CHAPRA— 

; PLAINTIPE— RESPONDENT 

Set-off — Vendee mortgaging property purchased, 
back to vendor—In suit by third party mortgagor and 
mortgagee made partiesThat mortgagee had only 
8 annas interest im property, eatablished—Suit by 
mortgagee on mortgage — Plea that mortgagor not 
liable to full amount— Claim, if can be reduced and 
allowed under O. VIII, r. €, Civil Procedure Code 
(Act V of 1908)—Bihar Money Lenders Act QLI of 
1938), s. 12—Whether affects rights in pending actions 
—Interpretation of Statutes—Decree not set aside— 
Validity—Change in law after passing decree— Decree, 
when affected by such change. 

A person purchased a property from another and 
having had the property conveyed to the vendee she 
mortgaged it back to her vendor for the unpaid 
balance of the pufchase money. Subsequently litiga- 
tion ensued at the suit of another person in which 
litigation, both the mortgagee and the mortgegor 
were parties, and in which it was decided that the 
mortgagee-vendor had not 16 annas interest in the 
property but only 8 annas odd. Thereafter ina 
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suit by the mortgagee-vendor on the mortgage against 
the vendee-mortgagor, the latter contested her 
liability to the full amount on the allegation that 
the vendor had not sold her the entire amount he 
purported to sell : 

Held, that the relief claimed by the mortgagor was 
not maintainable. The saleand the mortgage were 
two dietinct transactions and it was the mortgages 
whose security was diminished. 

Held, also that even if the moitgagor's right was 
established, her claim was for an unliquidated sum, 
and as such, could not be set-off under O VIII,r. 6, 
Civil Procedure Code. 

Section 12, Bihar Money Lenders’ Act, has not taken 
away the vested rightcf the litigants in pending 
actions, be they at the trial stage or at the appellate 
stage. Doolubdass Pettambardas v. Ramloll Thackoor- 
seydass (2), reliedon 

A decree passed by a Court of competent jurisdic- 
tion remains a good decree until it is reversed or set 
asideon appeal. Such a decree cannot automatically 
become invalid merely because since the passing of 
the decree the law has been changed unless there is 
some clear provision in the new enactment tomake it 
applicable to suits and appeals which were then 
pending. In re Joseph Suche & Co., Ltd. (1), Doolud- 
dass Pettambardas v. Ramloil Thackoorsey dass (2), 
Jagdamba Prasad v. Anadi Nath Roy (3) and 
Attorney-General v. Theobald (5), relied on. K, C. 
Mukherjee v. Ramratan Kuer (8), explained, 

0. A. from the original decree of the 
Sees Chapra, dated April 29, 
1936. 

Messrs. B. P. Sinha, Brahmadev Narain 
and K. K. Singh, for the Appellant. 

Mr. N. C. Ghosh, for the Respondent. 

Wort, Ag. C. J.—Two points are raised 
by the appellant who isthe mortgagor in 
this case: one is as to her liability for the 
mortgage moneys, and the other is as 
interest. As regards 
the first point, the circumstances are as 
follows: The mortgagor purchased the 
property in question from the mortgagee. 
Not having the money to finance the 
transaction but only Rs.500 of the 
Ks. 4,000, the amcunt of consideration 
Re. 3,500 remained on mortgage, which 
of course is a very common form of 
transaction. In other words, having had 
the property conveyed to her, she mortgag- 
ed it back toher vendor for the unpaid 
balance of the purchase money. It appears 
that litigation ensued at the suit of 
another person, in which litigation, both the 
mortgagee and the mortgagor were parties, 
andin which it was decided that the 
mortgagee vendor had not 16 annas inter- 
est in the pre perty but only 8 annas odd. 
‘The actual interest is immaterial for 
the purposes of the decision of this point, 
Now, having fund that in this action the 
mortgagor wanted some sort of set-off or 
reduction in the mortgage moneys, it may 
be a somewhat hard case; but in my judg- 
ment it is impossible to give any relief to 
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the mortgagor in this action. If the con- 
sideration has failedin any sense of the 
word in the transaction which is the sub- 
ject-matter of the appeal, it is a considera- 
tion which moving from the mortgagor 
has failed, and the mortgagee has suffered 
and not the mortgagor. 


It is impossible to accept the contention 
that (although the transactions are so inter- 
mixed) they are anything but separate 
transactions, thatisto say, the sale on 
the one hand andtke mortgage on the 
other. Even supposing that some sort of 
right could be established, it is quite clear 
from the argument of the learned Advo- 
cate on behalf of the appellant that the 
mortgagor does not seek to set aside the 
contract but merely to have some sort of 
abatement of the consideration of the mort- 
gage; and that would undoubtedly be an 
unliquidated claim, and by O. VIII, r. 6, a 
set-off of an unliquidated or unascereained 
amount isnot liable. That disposes of that 
point. I would addthat if the mortgagor 
had any right in this respect, I am afraid 
that in the stateof lawas it exists in 
India atthis moment it must be the 
subject-matter of ancther action as no 
counter-claim can be brought, As regards 
the question of the rate of interest, Mr. 
Sinha who appears on behalf of the 
appellant relies upons.12of the recent 
Act UII of 1938) known as the Bihar Money 
Lenders’ Act. Section 12 provides : 

“In any suit brought by a money-lender in res- 
pect of aloan advanced before the commencement 
of the Act, the Court may exercise all or any of the 
following powers.” 

In the definition clause it is seen that a 
“suit? includes an “appeal”. There are 
two aspectsof the construction of this 
section which Mr. Sinha claims to be 
retrospective. One suggested by the 
learned Advocate is that although it is 
an appeal, it arises out of a suit brought 
by the money lender; the other is that 
when the word ‘suit’ is used, we should 
substitute for it the word ‘appeal’. If 
that isthe proper method then the matter 
is clear. The section wculd read ‘any 
appeal brought by the money-lender 
in respect of a loan advanced before tre 
commencement of the Act.’ That puts 
the operation of s. 12 entirely out of 
Court in this case. I should suppose that 
the other construction so far as it goes 
would be the better one, ands. 12 could 

ebe read as referring toa matter which 
arises out of a suij brought by a meney 
lender. But then weare met with two 


BIBI sHatMa V. BANK OF BIHAR, Ltv., (PAT) 


« 


178160 


points, one the general canon of construc 
tion that a statute cannot be read as 
retrospective or affecting a pending 
litigation unless it is expressly so provided 
and the second is the provision of the 
Act itself which says , : 

“provided that, in the exercise of these powers, the 


Court shall not do anything which affects any 
decree of Court.” 


another way of expressing it is that 
the rights of the parties must be determin- 
ed according tothe state of law existing 
atthe time the suit was brought. Now 
there can be no doubt about the proposi- 
tion oflaw which I have stated. My 
learned brother and I reviewed the 
authorities on this question in a recent 
case in which wehad before uss. 53-A, 
Transfer of Property Act. I am going 
to refer, however, to two cases only: (2) in 
Inve Joseph Suche & Co., Ltd. 11) and 
(2) a decision oftheir Lordships of tbe 
Privy Council in Doolubdass Pettambardas 
v. Ramloll Thackoorseydass (2; In the 
first case Sir George Jessel, M. R was 
dealing with the -Act which had just 
then come into force, the Judicature 
Act of 1475, which made provision with 
regard to companies in liquidation and it 
was contended that the Act must be taken 
to be retrospective as there were no 
words excepting from the operation of 
the Act the case of winding up commenced 
before the Act. This in substance is the 
argument, only of course in different words, 
which is presented to us .in this case 
to-day. Sir George Jessel makes this obser- 
vation : | 

“Iso decide because it is a general rule that 
when the Legislature alters the rights of parties 
by taking away or conferring any right of action, 
its enactments, unless in express terms they apply 
to pending actions, do not affect them.” 

Mr. Baron Parke in the second 
reported in Doolubdass 
Ranloll Thackoorseydass 
observation at p. 126*: 

“Their Lordshipsare of opinion that this Legis- 
lative Act is not to be construed as affecting 
existing contracts; atall events, not those con- 
tracts on which actions have already been com- 
menced, for statutes are prima facie deemed to be 
prospective only ‘nova constitutio futuris formam 
imponere debt, non preteritis’ and there are no 
words in this Act sufficient to show the intention 
of the Legislature to affect existing rights.” 


It is true tnat s. 12 refers to transac- 
tions or contracts before the ‘passing of the 
Act, but we have to gat over the principle, 


case 
Pettambardas Vv. 
(2) mede this 


(i) (1876) 1 Ch. D 48; 45 LJ Oh. 12;33 L T 774; 24 
WR 18 


184, e 
(8) 5 MIA 103: 7 Moo. PO 232; 1 Sar. 403 (P O). 
* Page of 5 M 1 A—[Ed]. i : 
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namely, that it does notand cannot be 
taken to affect pending litigations. In my 
judgment the second point fails als» and 
the mortgagor is not entitled to the provi- 
gion of the Act with regard to ths rate of 
interest charged. In these circumstances 
the appeal fails and must be dismissed 
with ‘costs. 

Manohar Lall, J.—I agree. I desire 
to. make a few observations regarding the 
construction to be placed upon certain sec- 
tions of the Bihar Money Lenders’ Act 
which is a most recent legislation and has 
not yet been the subject of interpretation 
before this Court. It was argued by the 
learned Advocate for the appellant that in 
the circumstances of this case, which have 
been detailed in the judgment just deli- 
vered by my Lord the Chief Justice, the 
appellant is entitled to obtain relief under 
s. 12 of the Act.. His argument is that the 
Act or rather ss. 1, 2, 9 to 17, 21 to. 23 
and 26 which have come into operation 
from July 15, 1938, must be held to be 
retrospective in accordance with a supposed 
scheme of that Act. In particular he argues 
that by virtue of s. 2, sub-cl. (m) the word 
‘guit’ includes an appeal and therefore 
this Court has jurisdiction as an Appellate 
Court to grant the relief provided by s. 12, 
sub-cl. (1) and relieve the appellant from 
all liability in respect of interest due on 
this mortgage in excess of 9 per cent. sim- 
ple interest. -The tests which must be 
applied by a Court to determine whether `a 
particular Act is rétrospective.or not were 
Considered at great length in the case 
reported in Jagdamba Prasad v. Anadi 
Nath Roy (3) where my Lord the Chief 
Justice and myself had to decide whether 
s. 53-A, Transfer of Property Act, was 
retrospective or not. At p.350* I ventured 
to extract four canons of coustruction on a 
consideration of the leading authorities 
which are apposite to the present discussion 
in order to decide whether the Act is 
retrospective or not. Two cases have just 
been referred to in the judgment of my 
Lord, the Cuief Justice, but L wish to refer 
to two more cases. The first is the case in 
Hitchcock v. Way (4) in which Denman, C.J, 
stated the law as follows: 

“The law as it existed when the action was com- 
menced must decide the rights of parties unless 


the Legislature expresses a clear intention to vary 
the relation of litigant parties to each other.” 


(3) AIR 1938 Pat. 337; 176 Ind, Oas. 273;11R P 
59; 4 B R 697; 19 P L T 394, 17 Pat 460. 

(4) (1887) 6A & E 343; 2 N &P 72; W W & D49; 
6 L J K Be215; 45 R R 653; 112 E R 360. 
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The second is the case in Attorneys 


General v. Theobald (5) in which Baron 


Pollock stated his view of the law as 


follows: , 

“It certainly was considered in many cases that 
where a person had commenced an action, he had 
a vested right and that any subsequent statute 
ought not to be construed as retrospective so as to 
alter that right. This 1s not an inflexible rule and 
it does not apply if the language of the statute is 
clear and express.” i 

These high authorities having laid down 
the attitude which the Courts must adopt 
in determining whether an Act is retrospec* 
tive, I now proceed to consider the case 
before us. Section 12, so far as is relavant, 
rans as follows: 

“In any suit brought by money-lender in respect 
of a loan advanced before the commencement of 
this Act, the Court may exercise all or any of the 
following powers.” 

It is necessary to remember that the suit 
which has given rise to the present appeal 
had been instituted by the money-lender 
respondent before the commencement of 
the present Act and it had also terminated 
in a decree before the same date. It was 
based necessarily upon a loan advanced 
before the commencement of the Act. Tae 
present appeal is not an appeal brought by 
the money-lender and therefore s 12 in its 
terms cannot apply if we substitute the 
word “appeal” for the word “sait” in the 
opening line of the section. But this would 
not be areasonable construction. [ prefer 
to adopt the argument of Mr. Sinha that 
the appeal before us may be treated asa 
continuation of that suit. The question then. 
is, can it be said that this section by reason- 
able interpretation of the language uséd 
therein applies where the suit (including 
an appeal) is pending before this Act was 
passed. In the Act as it stands, I do nət see 
any provision which would enable tais 
Court to interfere with the decree passed 
in favour of a money-lender. The opening . 
words of the section quoted already are: 
“In any suit brought by a money-lender.” 
The section is silent as tos whether the 
suit brought was brought before or after 
this Act came into operation. Therefore we 
must assume that the Legislature has not 
taken away the vested right of the litigants 
in pending actions, be they at the trial stage 
or at the appellate stage: see Doolubdass 
Pettambardas v. Ramloll Thackoorseydass 
(2) quoted by the learned Unief Justice. 

I reach tng same conclusion by another 
consideration. On reading s. 10 it appears 
that the Legislature has been careful in 


(5) (1890) 24 Q B D 557; 62 LT 768; 38 W R° 
527, 4 


~s directly to litigation. 
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interfering only with those contracts for 
compound interest by declaring them illegal 
which have been entered into after the 
commencement of the Act, and bys. 11 
they have directed the Courts not to pass a 
decree for an amount of interest where 
the principal has been reached. To this 
extent only the Act is retrospective; but 
this matter is not directly before us. In 
‘my opinion, the Legislature did not intend 
to interfere with those litigations which 
were pending when the Act was enforced 
and certainly not with those which had 
already culminated in a decree of the Court, 
whether of the trial Court or of the Appel- 
late Court. It is to be noticed that the pre- 
sent suit was not only no} pending at the 
time when the Act came into force but, as 
J. have already stated, a decree had already 
been passed by the trial Court in favour of 
the plaintif., A decree passed by a Court 
of competent jurisdiction remains a good 
decree until it is reversed or set aside on 
appeal. Such a decree cannot automatic- 
ally become invalid merely because since 
the passing of the decree the law has been 
changed unless there is some clear provi- 
sion in the new enactment to make it appli- 
cable to suits and appeals which were then 
pending. Mr. Sinha sought to rely upon 
the case in K. C. Mukherjee v. Ramratan 
Kuer (6) But it seems to me, as I 
pointed out in the course of the argument, 
that the following observations of Sir 
George Rankin are completely destructive 
of the appellant's argument. At p. 271* in 
K. C. Mukherjee v. Ramratan Kuer (6) I 
find the following statement: 

“The Act (that is to say, the Bihar Tenancy 
Amendment Act, VIII, of 1934) contains no saving 
clause modifying the effect of ss. 26 (N) and 26 (0) 
‘Their Lordships are of opinion that no such 
saving can be implied. Secticn 26 (N) is not a 
provision to the effect that no action shall lie in 
certain circumstances, nor has it any reference 
lts provision is that every 
person claiming an interest as a landlord shall be 
deemed to have given his consent to every transfer 
made before January 1,1923, This is retrospective; 


the question is not whether general languege shall 
be taken only in a prospective sense.” 

And then their Lordships proceeded to 
point out what the object of the section 
was, thus; “the object of this section can 
only be to quiet titles which are mcre than 
10 years old.” I therefore overrule the 
contention of Mr. binha and hold, that we 
have no power to interfere with the decree 

(6) 63 I A 47; 160 Ind, Cas. 105; AIR 1936 P 049; 
15 Pat. 268; 1936 O W N 69; 1936 A I8R10i:8 RPO 
142; 400 W N 263,17 PL T 25; (1936) M WN 5; 2 
B R 225,70 M L 2 105; 43 L W 336 tP 0). 
ot rage of 15 Pat.—[Hd.J 





“MAHBUB SINGH v, ABDUL aziz KHAN (P.O) 


11810 


passed by the trial Court so faras it con- 
cerns the amount of interest awarded to 
the respondent. The learned Advocate on 
behalf of the respondent wanted to argue 
that the present Act is ultra vires of the 
Provincial Legislature. That question does 
not arise in the view we have taken of the 
applicability of s. 12 to the present case. 
I therefore agree that the appeal fails and 
must be dismissed with costs. 
D, Appeal dismissed. 


PRIVY COUNCIL 
Appeal from the Allahabad High Court 
October 31, 1938 
Lorp WRIGUHT, Lorp Romer, Lorp 
PORTER AND SIR Grorap RANKIN. 


Chaudhri MAHBUB SINGH AND 
OTHERS—APPELLANTS sy 


versus 
Haji ABDUL AZIZ K.HAN— 
RESPONDENT’ 

Waqf—Creation of —Undue influence~—Onus—Hvi- 
dence showing no undue infiuence in creation of 
waqi—Onus is on person challenging document creat- 
ing waqt on ground of undue influence, to prove un- 
due influence — Judgment — Remarks — Imputations 
and motives cast by High Court on Subordinate 
Judge deprecated——Muhammadan Law—Convertion— 
Ceremony. l 

Where the plaintiffs challege the waqf executed by 
the deceased through whom they claim as reversioners, 
on the ground of undue influence, the onus is upon 
them to prove thatthe documents were signed under 
the undue influence when prima facie it appears that 
they were executed when deceased understood the 
contents and was not acting under undue influence in 
preparing them. . 

Held, that no undue influence was proved, and 
also that the executant was of sound mind when he 
executed the document. 

Their Lordships regretted that the High Oourt 
should, in their judgment, have cast imputationse upon 
the motives and reasoning of the Subordinate Judge. 
They deprecated the use of criticism of and imputa- 
tions upon the honesty ofan inferior Court expressed 
in language which may tend to prevent that Uourt 
from forming and expressing an independent view of 
the result of the evidence brought before it, specially 
when the evidence was susceptible to two opposite 
jnterpretations. 

Quaere.—Whether the performance of any cere- 





` mony is essential before a convert can be said to have. | 


embraced the Moslem faith. 

Messrs. A. M. Dunne, K. C. and J. 
Chinna Durai, for the Appellants. 

Messrs. L. P. E. Pugh, K. C. and Abdul 
Majid, for the Respundent. , 

Lord Porter.—The plaintiffs in this suit, 
who are also appellants, are the nearest 
reversioners of their uncle, one Chaudhri 
Mangal Singh, who died on Octcber 29, 
1928. It iscommon giouond that they are 
entitled to inherit his estate if on his 
death he wasa Hindu and nota Muham- 
madan: if, however, he died a Muham- 
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madan, whoever may be entitled to his 
estate, the appellants have no claim to the 
inheritance. 

The appellants contend that the 
deceased man, who was a Hindu by birth, 
had never been converted to Muham- 
madanism, whereas tha respondents main- 
tain that he was not onlya Muhammadan 
at his death but that he had become a 
Muhammadan some 30 years earlier and 
remained of that faith. 

Mangal Singh died in the house of the 
Pee tara and if was said that 22 years 
earlier he had made an oral wagf or 
charitable disposition of his property sub- 
stantially in the terms afterwards embodied 
in a formel document dated October 25, 
1928, and had appointed himself mutawalli 
or trustee thereof. 

After the death of Mangal Singh. the first 
named respondent, who will be referred to 
as the respondent hereafter, and against 
whom the suit was primarily brought (the 
other defendants being merely impleaded 
pro forma) claimed the estateas mutawalli. 
The appellants, however, as heirs claimed 
mutation of their names in respect of the 
landed property left by the deceased. 
The Assistant Collector, to whom the claim 
was referred in due course, thought that 
the suit could not, properly. be disposed of 
on the _basis of possession and decided 
summarily thatthe respondent was prima 
facie entitled to the property, leaving the 
appellants to bring an action in the Courts 
if, so advised. Accordingly cn July 21, 
1930, the present appellants brought an 
action agains’ ihe respondent in the Court of 
the Subordinate Judge of Muzaffarnagar. 

The substantial controversy before this 
Board turned upon the question whether 
Mangal Singh had embraced the tenets of 
Islam and continued in that faith until his 
death. 

In the action before the Subordinate 
Judge, the appellants relied upon their title 
as reversioners, alleged that Mangal Singh 
always was and remained a Hindu, denied 
the making of any waygf and asserted that 
the deceased man either did not understand 
what he was doing or if he did under- 
stand what he was doing, acted under undue 
influence at atime when he was euffering 
from maraz ul-maut, or mortal sickness. 

The respondents, in answer, maintained 
that Mangal Singh became a Muhammadan 
more than 30 years before the initiation of 
the suit and had made, according to 

uhammadan Law, an oral wagf of all his 
property 22 years before that date. They 
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further alleged that he had written out two 
documents containing the essential terms 
of the wagf, one long before his death and 
a fair copy shortly before that time and 
that he had executed a formal document 
four days before his death to the like 
effect. In any case they pleaded he had 
died a Muhammadan and the appellants 
had, therefore, no title to his estate. 

It appears that Mangal Singh had 
bezome seriously ill by the middle of 
October 1928, and was attended from the 
18th of that month until his death by a Dr. 
Verma, who was at that time Civil Surgeon. 
at Muzaffarnagar. 

On October 20, Dr. Verma, acting as he 
said at Mangal Singh’s request, fetched 
Mr. R. Milner-White, the Collector and 
District Magistrate, ta the bedside of 
Mangal Singh. Mr. Milner-White was 
absent on leave at the time of the trial, 
but his deposition used in the mutation 
proceedings was admitted in evidence. 

He deposed that Mangal Singh informed 
him at once that he was and had for a 
long time been a Mussalman and hinded 
him a draft and fair copy of a document 
relating to the disposition of his property. 

Mr. Milner-White took down a brief 
abstract of the conversation from which it 
appears that the document was read over 
to Mangal Singh who signed it and the 
rough draft, saying that he had drafted the 
contents of the document from 15 to 20 
years before and had recently made a 
fair copy, that the document was in his 
own handwriting throughout and repre- 
sented his wishes completely. Afterit had 
been signed, ths document was entrusted 
to and taken away by Mr. Milner-White. 
The documsants referred to were produced 
to the Court and comprised (1) the rough. 
draft, and (2) a fair copy of a so-called deed 
of gift from which it appeared that Mangal 
Singh purported to have disposed of all 
his property by way of wagf many years 
before. 

Unfortunately documents (1) and (2) were 
lost whilst in the possession of the Court. 
There is no reason to suppose that this 
loss is attributable to either of the parties, 
nor are their Lordships of opinion that their 
loss would þe of benefit to one rather than 
the other. 

At the trial of the suit the respondents 
produced a ceftified copy of one of these 
documents. Some difference of opinion 
arose between the Court of first instance 
and the Appellate Court as to which of the 
documents the copy représented. Save for 
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the existence of this difference of opinion, 
their Lordships think the question im- 
material, but they will refer to it at a later 
stage of the judgment in considering the 
conflicting views of the two Courts. 

On further consideration Mr. Milner- 
White thought it would be advisable for 
the deceased man to deal with his property 
by will, and in a letter of October 23, 
written to Mangal Singh, but addressed 
to. the respondent, he suggested that 
course. A reply to this communication 
was received from Mangal Singh in which 
he pointed out that as he had already made 
a waqf of the property he could no longer 
dispose of it by will, but that he had 
decided to get the document registered as 
soon as the Court opened. He also asked 
that the document should be sent to bim 
by the hand of the Vakil who brought 
the letter. In answer to this request 
Mr. Milner-White appears to have sent 
back one or both of the documents entrusted 
to him, 

On the same date a wagf deed appears 
to have been written out from a draft 
supplied by Mangal : Singh. ‘This deed 
differsin form and wording but not grealty 
in esseice from the earlier document. 
After it had been prepared Mr. Milner- 
White on October 25, 1928, was again asked 
to Visit the deceased man, 

The formal deed had either been signed 
previously or was signed in his presence 
by Mangal Singh, and, after he and ‘others 
had signed it as marginal Witnesses, was 
handed to the Sub-Registrar and ultimately 
registered. . 

Itis plain that if Mangal Singh under- 
stood the contents of the documents and 
was not acting under undue influence in 
Preparing or signing them, or if his oral 
statement to Mr. Milner-White is to be 
‘taken at its face value, the appellants cannot 
succeed, 

So far as undue influence is concerned 
the onus is upon the appellants to prove 
that the documents signed by Mangal 
Singh, viz., (1) the rough draft, (2) the 
fair copy handed to Mr. Milner-White on 
October 20, and returned by him on 
the 23rd, and (3) the formal document of 
October 25, were signed under the undue 
influence of the respondent òr others 
acting on behalf of the Muhammadan 
community. There is very litéle evidence of 
ae such ie 

is spoken to by the déad man’s co 
eMusammat Ohoto, and by twoof his ee 
but the cook alleges that Dr. Verma was one 
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of the principals in urging the making of 
the waqf, an allegation which is categorical- 
ly denied by the doctor: and the evidence 
of the relatives seems rather to suggest 
that Mangal Singh was willing to admit 
that he was a Muhammadan but objected 
to saying that hehad become a member of: 
that faith many years before, 

Their Lordships think the Appellate 
Court right in holding that undue influence 
had not been proved. 

So far as the deceased man’s state of 
mind is concerned, evidence was given by” 
Dr. Verma and Mr. Milner-White and other’ 


. witnesses. 


There is no doubt that from October 18, 
when Dr. Verma first attended him until 
his death, Mangal Singh was seriously ill, 
at times he was comatose and no doubt 
as the events showed, he was suffering 
from mortal illness, but both the witnesses’ 
mentioned by name say that he wasin a 
sound state of mind and quite normal, 
and the doctor adds he was capable of 
understanding whatever he was doing at 
the time of registration, 4. e.,on October 25. 
Moreover, the doctor gave a certificate in 
writing to that effect on the same day. 

In their Lordships’ view this evidence 
establishes that Mangal Singh was of 
sound mind on both the occasions on 


. which he saw Mr. Milner-White and fully 


understood what he was doing, and that his © 
statement that he wasa Muhammadan is to- 
be believed. i 

In view of these findings, the appellants - 
must fail, whatever the date be at which 
Mangal Singh embraced the Muslim faith - 
and whether the wagf be established or 
no. If the wagf was made during Mangal 
Singh's mortal illness, it is conceded that 
the respondents not only defeat the present 
claim but also establish a right to one- 
third of the property, and if it was made 
before his final illness; the respondents 
would be entitled to the whole of his estate. 
The two latter points, however, do not 
directly arise in the present proceedings, 
and beyond saying that in their Lordships’ 
view Mangal Singh's conversion took place 
some time before Dr. Verma first saw him 
in October 1928, the Board does not 
propose to maks any final pronouncement 
upon them. : 

A great deal of evidence, both oral and 
documentary, was given with a. view to 
showing on tbe one hand that at any rate 
up to the time of his last illness he 
remained a Hindu, and on the wher that 
he. had become a Muhammadan some 
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30 years before that date and had made 
an oral wagf about eight years after his 
conversion. 


The learned Judge in the Subordinate 
Court has subjected this evidence to a 
careful and elaborate analysis and has 
come to the conclusion that the evidence 
for the respondents is not to be believed 
and further has found that the deceased 
man lived and died a Hindu and never 
made a wagf save under undue influence 
during his mortal illness. 


This latter finding their Lordships, as 
they have indicated, cannot accept. 

The Appellate Court have given equally 
elaborate reasons for rejecting the appel- 
lants’ case and evidence. 


Though they accept the finding of the 
Appellate Court upon the main issue, their 
Lordships regret that that Court should, in 
their judgment, have cast imputations upon 
the motives and reasoning of the Sub- 
ordinate Judge. Indeed if their Lordships 
had found it necessary to consider which 
of the two lost dccuments produced by 
Mangal Singh to Mr. Milner-White on 
October 20, the copy produced to the Court 
represented, they would be inclined both 
from the internal and external evidence to 
agree with the Subordinate Judge rather 
than with the Appellate Court. 


As to the oral evidence, their Lordships 
see much to criticize in some of that 
given by both sides. Though they think 
that that given on behalf of the respondents 
is more worthy of credence, in their view 
a Judge might honestly take the opposite 
view and they deprecate the use of 
criticism of, and imputations upon, the 
honesty of an inferior Court expressed in 
language which may tend to prevent that 
Oourt from forming and expressing an 
independent view of the result of the evi- 
dence brought before it. 


In reaching their conclusion, their Lord- 
ships do not think it necessary to determine 
whether performance of any ceremony is 
essential before a convert can be said to 
have embraced the Moslem faith. No 
point as to ceremonial was taken in the 
Qourts below and their Lordships do not 
think thatthe appellants are entitled’ to 
raise the question at this stage of the 
proceedings, 


Tn accordance with thier views expressed 
above, their Lordships will humbly advise 


His M&jesty that the appeal should be dig». 
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missed and that the appellants should bear 
the costs of the appeal. 
D. Appeal dismissed. 
Solicitors for the Appellants :—Messrs. 
H.S. L. Polok & Co. 
Solicitors for the Respondent :— Messrs. 
Douglas Grant & Dold. 


OUDH CHIEF COURT 
Privy Council Appeal No. 16 of 1937. 
October 27, 1938 

Tomas, Ac. O. J. AND Zta-uL Hasan, J. 

B, RAJA MOHAN MANUCHA anp oragrs— 
APPLIOANTS 
versus 
B. MANZUR AHMED KHAN AND OPHEBS 
— Opposite Party 

Civil Procedure Code (Act V of 1908), 0, XLV, 
r. 1—Security for Privy Council appeal—Limita- 
tion for—Power of Court to extend periodfor mak- 
ing good deficiency—Privy Council Rules, r. 9— 
Rule, if has preference over O. XLV, r.7, Civil 
Procedure. Code. | i 

Rule 9 of the Privy Council Rules which were 
passed in pursuance of the English Act of Parlia- 
ment, 4 William IV should be given preference 
over O. XLV, r 7, Oivil Procedure Uode. Under 
this rule the High Court has full discretion to 
extend thetime for filing the security in Privy 
Council appeal orextend the time for ordering the 
applicants to make the deficiency good. Nilkanth 
Balwant Natu v. Shri Satchindanand Vidya Nar- 
sinha Bharati (1), relied on. : 

Mr. M. H. Qidwai, for the Applicants. 

Mr. Abrar Hussain, for the Opposite Party. 


Order.—The applicants were ordered to 
deposit security in the Privy Council Appeal 
No. 16 of 1937. ‘They deposited 3 per cent. 
Government Promissory Bonds on Septem- 
ber 16,1938. The limitation for depositing 
this amount expired on September 19, 
1938. The office on inquiry from the Impe- 
rial Bank of India, Ltd, Lucknew, as to 
the market rate of the bonds discovered 
that there was a deficiency of Rs. 90 in the 


‘security money. A sum of Rs.60 was due 


as interest on these bonds, so strictly 
speaking there was only a deficiency of 
Rg. 30. The learned Counsel for the appli- 
cants was informed on September 19, 1938 
of this deficiency, and on September 20, 
1938, he deposited the deficit amount. Tne 
office now wants directions wnether under 
the provisions of O. XLV, r. 7, the deficit 
deposit may be treated within time for the 
purposes of the appeal. | 
The learned Oounsel for the opposite 
party has nfo objection to this our: ex- 
tending the time for depositing the deficit 
amount. 3 
The contention of the learned Counge] 
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for tte applicants is that under O. XLV, 
T. 7, this Court has discretion to extend 
the time for accepting the deficit amount 
and in support of his contention he relies 
on the case of Nilkanth Balwant Natu v. 
Shri Satchindanand Vidya Narsinha Bha- 
rati, reported in I. L. R., 51 Bombay, 430 (1). 
It was heldin that case that there was no 
express penalty provided by O. XLV, r. 7 
for failure to furnich security and to deposit 
the amount fcr expenses within the time 
therein mentioned. It was, therefore, in 
contrast with O. XLV, rr, 10 and 11 which 
provide in r. 11, that if the further security 
required by r, 10, was not given, then the 
prcceedings would be stayed and the appeal 
was not to preceed withont an order cf 
His Majesty in Oouncil. Rule 9 of the 
Privy Council rules is as follows : 

“Where an appellant having obtained a certifi- 
cate for the admission of an appeal, fails to furnish 
the security or make the deposit required (or apply 
with due diligence to the Court for an order ad- 
mitting appeal) the Court may, on its own motion 
or on an application in that behalf made by the 
respondent, cancel the certificate fur the admission 
of the appeal, and may give such directions as to 
the costs of the appeal, and the security entered 
into by the appellant asthe Oourt shall think ft 
or make such further or other order in the premi. 


ses, as in the opinion of the Court justi 
kaa e, , the justice of the 


It was held in the Bombay case that the 
Privy Council rules were passed as the 
preamble shows in pursuance of the English 
Act of Parliament. 4 William IV. It was 
therefore, held that r.9, should be given 
reference over O XLV, r, 7. This case 
undoubtedly supports the contention of the 
learned Counsel for the applicants. In our 
opinion, under r.9of the Privy Council 
rules, we have full discretion to extend 
the time for filing the security or extend 
*the time for ordering the applicants to 
make the deficiency gocd. The deficiency 
nee already been made good by the appli- 
cants. 


7 We accordingly order the office to accept 
it. 
D. Order accepted. 


(1) 51 B430; 101 Ind. Cus, 555: ; 
217; 29 Bom. LR 352 (F B. a Bem: 
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LAHORE HIGH COURT 
First Civil Appeal No. 332 of 1937 
April 22, 1938 
DaALIP BINGH AND BLAOKER, JJ. 
LAHORE ELLECTRIC SUPPLY 
COMPANY, Lro., LAHORE—PLAINTIFF 
—APPELLANT 


VETSUS 


SECRETARY or STATE AND otaeRs— 
DEFENDANTS - RESPONDENTS. 

Government of India Act, 1935, (25 & 26 Geo. V, Ch. 
42), ss. 150, 179 (2)—Provision of electric supply, if a 
purpose of India or part of it—Original suit pending 
at commencement of Act of 1935—Appeal— Province, 
if can be impleaded as respondent — Specific Relief 
Act (I of 1877), ss. 54, : 7—Grant of lincense to supply 
electricity — Whether a contract giving rise toper- 
petual injunction— Whether implies negative covenant 
on the part of Government not to start similar work, 
during currency of license, 

Possibly under the Government of India Act of 
1919 it might have been held that the generation and 
supply ofelectric current was not one of the purposes 
of the Government of India within the meaning of 
s. 20 ofthat Act. But different language is now used 
in the Act of 1935. Unders 15U of this Act a public 
utility service such as the provision of electric supply 
is a purpose of Indiaorof a part of India. Shiva- 
bhajan v. Secretary of State (2) and Srinibash Prosad 
Singh v. Kesho Prosad Singh (3), held no longer good 
law [p. 395, col. 1.] 

If the original suit was pending at the commence- 
ment of the Act of 1935, the Province cannot be im- 
pleaded as respondent in appealand the only respon- 
dent is, therefore, the Secretary of State within the 
meaning of s.179 (2). Au appeal is merely acon- 
tinuation of the proceedings within the mesning of 
sub-s. (2) of 8. 179, Government of India Act, 1935, 
[p. 392, col. 2.] 

The deposit of Rs. 500 under r. LL of the Rules‘ 
under the Electricity Act 1910, is not only not 8 con- 
sideration for license but is not even a fee for the : 
license, It is merely a fee for the application. Simi- 
larly the sum which is deposited as security, is to be 
refunded by Government and therefore that also is not 
a Consideration. Therefore the grant of license for 
supplying electricity is without consideration and 
cannot be held to be acontract. It is possible to go 
even further than this and to contend that the right 
to sell electric current is not property within the 
meaning of s. 54, Specific Relief Act, and that there- 
fore itis extremely doubtful whether an injunction 
could be granted at all under s, 54. But to turn to 
the question of the existence of the negative covenant, 
even assuming that thie license is a contract or is 
a matter in respect of which an injunction can be, 
granted, it is impossible to readin it any negative 
agreement that the Government in granting the 
liconse shall refrain from taking any particular 
action. It is perfectly clear therefore that the 
Government has theinherent power to generate and 
supply electricity under the Electricity Act 1910, if it 
go Wishes. Hence there is no negative covenant either 
express or implied which can be read into the terms 
of the license so as to lay upon the Government an 
obligation to refrain from supplying energy within 
the area of the license. [p. 393, col. 2.] * i 


F. ©. A. from the decree of the Sub- 
Judge, First Olass, Lahore, dated Apeil 14, 
1937. 
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Sir Tej Bahadur Sapru, Dewan Chaman 
Lal and Mr. S. M. Sikri, for the Appellant. 
Messrs. Sleem, Advocate General and 
Inder Dev Dua, for tae Respondents. 
_ Blacker, J.—This appeal is from the 
judgment of a Subordinate Judge of tne 
First Class at Lahore, dismissing the suit of 


the plaintiff-appellant for a declaration and’ 


an injunction. The facts of the case are 
that on November 25, 1912, the Punjab 
Government by a Gazette Notification 
granted to the Peoples Bank of India, 
Limited, Lahore, a license to supply elec- 
trical energy within the municipal limits 
of Lahore. This license was known as 
“The Lahore Municipal Electric License, 
1912." It was granted to the Peoples 
Bank on November 25, 1912, but was 
assigned by it on October 28, 1913, with the 
permission of Government to the Lahore 
Electric Supply Company, the present 
appellant. This license provided inter alia 
that the area in which it should operate 
would be the limits of the Lahore Muni- 
cipality and it also laid down the prices 
which should be charged for the electrical 
energy supplied. It also laid down the 
term of the license as thirty years. It was 
amended in 1927 and was thereafter known 
as “the Lahore Electric License 1912 as 
amended in 1927.” The amendments of 1927 
are not relevant to the case as although 
the area was extended, the whole of the 
municipal limits was still comprised in it. 
The Company worked this license and is 
still working it. It supplied energy general- 
ly to the public in Lahore but did not 
supply it to the Lahore Junction Station 
of the North Western Railway or to the 
Moghalpura Workshops of the same Rail- 
way. The electrical energy used there was 
generated by the North-Western Railway 
itself in its own Power Station. On January 5, 
1932, the Punjab Government issued a 
Notitication that the Punjab Government 
(Ministry of Local Self-Government) had 
applied for a license to supply electrical 
energy in a Certain area which included 
area of the license of 1912. Objections 
were called for within three months and 
the plaintiff Company did put in objec- 
tions on February 9, 1932. 

In spite of these objections, on July 20, 
1932, a notification was issued under r, 17 
of the 1922 rules under the Electricity Act 
granting a licefise tothe Punjab Government 
(Ministry of Local Self-Government) to be 
known as “The Punjab Districts Electric 
License, 1932.” License was granted to the 
Ministry to supply energy within an area 
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which consisted of anumber of civil dis- 

tricts including the District of Lahore. 

Negotiations had been going on between 

the plaintiff Company and the North 

Western Railway with regard to the supply 

of electrical energy to the Lahore Railway 

Station and the Moghalpura Workshops 

by the plaintiff Oompany which already: 
supplied energy for the Railway Stations 

at Badami Bagh and Shahdara. But on 

October 3, 1934, the Chief Engineer of the 

Public Works Department, Electricity 

Branch, intimated that the Punjab Govern- 

ment as licensees intended to supply energy 

to the North Western Railway under the 

license of 1932 and were not prepared to: 
admit that the plaintiff Company had any 

ground for contesting the legality of the 

action taken. On January 11, 1935, the 

plaintiff Company sent a notice ito the 

defendants and on February 22, 1936, filed - 
the present suit. In the plaint it was 

claimed amongst other things that it was a 

necessary implication of the license granted 

to the plaintiff that the licensor had: 
covenanted that he shall not himself do 
anything by setting up a rival business. 
to cause loss or injury to the plaintiff's 
business. Ib was pleaded that the Punjab 
Government (Ministry of Local Self- 
Government) was neither a separate Gove, 
ernment nor was co equal with the Panjab 

Government as a separate entity, nor was 
it as such a juristical person apart from the 

Local Government and that, therefore, the 

Ministry of Local Self-Government as such 
had no power to enter into a contract or to 
spend for the purposes of trade any amount 
out of the revenues of India. 

It was further contended that the license 
of 1932 was wholly iavalid in law, first 
because it was ultra vires of the licensor as 
the licensor and the licensee could not be 
identical ; secondly, as the licensee was not 
a jurisdical person and finally as it was not 
open to the Local Government or to any 
seclion of it to engage in any trade or busi- 
ness or toapply the revenues of India for 
any purpose other than the purposes of the 
Governmeni of India alone. These plead- 
ings were controverted by the defendants. 

The findings of the learned Subordinate 
Judge were: (1) that the Ministry of Local 
Self-Government was not a person within 
the meaning of, the Electricity Act; (2) that 
the license granted to the Ministry for 
Local Self-Government on January 5, 1932, 
was invalid; (8)-that the Mandi Electricity 
Scheme, which was the scheme which was 
being worked under this license, was with- 


392 


in:the competence of Government as a 
public utility scheme; (4) that the license 
in favour of the plaintiff did not preclude 
another license in the same area and that 
the plaintiff bad no monopoly, and (5) that 
thé Gcvernment could do itself what it 
permitted others to do, that is to say, it 
could supply, electrical energy without any 
license. The lower Court accordingly held 
that the supply to North Western Railway 
was not a setting up of rival busi- 
ness, and dismissed the entire suit with 
costs. In appeal before us Sir Tej Bahadur 
Sapri fcr the plaintiff-appellant argued 
two main points. The first was that assum- 
ing ‘that the Punjab Government could 


carry on a business, it was not open to them’ 


to carry on the same business in the same 
area as was covered by the appellant’s 
license, The second was that under the 
Government of India Act of 1919, which 
was in force jn 1932,.it was not open to 
the Punjab Guvernment to carry’on any 
trade or business or to invest the public 


revenues in any other manner than that’ 


allowed by the statute. As a corol'ary to 
this, the Counsel argued that even under the 
present’ Government of India Act, which 
came into force before judgment had actual- 
ly been delivered by the lower Court, the 
position was the same. 

“Before dealing with these points raised 
by Counsel for the appellant, it is necessary 
t6 deal with a preliminary question regard- 
ing the frame of the suit and of the appeal. 
The original suit was against the Secretary 
of State in Council and the Punjab Govern- 
ment (Ministry of Local Self-Government). 
It isnot clear how, if, as pleaded by the 
plaintiff and found by the lower Court, 
defendant No. 2 was not a juristic person, 
any injunction could possibly be granted 
against it. Learned Counsel was not able to 
give any satisfactory reply on this point, but 
it is not of any great importance now as the 
position has changed, Part 3 of the Govern- 
ment of India Act, 1935, came into force on 
April 1, 1937, whilst the suit in the lower 
Court was still pending and defendant 
No. 1, “the Secretary of State in Council,” 
became under the provisions of s. 179 (2) 
of the Act “the Secretary of State.” The 
Secretary of State was rightly impleaded 
as a respondent to this appeal byt two other 
respondents were also impleaded, namely 
“the Government of the Punjab” and “the 
Province ‘of the Punjab." Thé learned Coun- 
sel for the appellant has admitted that res- 
pondent No. 2 was superfluéus and his name 

* is accordingly struck outof the appeal. With 
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regard to respondent No. 3, “the Province 
of the Punjab,” the learned Counsel has 
relied upons. 179 (1) of the’ Act which 
lays down that any proceedings which, if 
the Act had not been passed, might have. 
been brought against tbe Secretary of 
State in Council may, in the case of any 
liability arising before the commencement 
of part 3 of the Act, be brought against a 
Province, or at the option of the person by 
whom the proceedings are brought against. 
the Secretary of State. It seems difficult tó- 
accept learned Counsel's argument that this: 
sub-section applies to the present case as- 
the original suit was still pending at the 
commencement of the Act and the appeal 
was merely a continuation of the prceeed-’ 
ings within the meaning of sub s. (2) of the. 
same section. I am, therefore, of the opinion. 
thatthe Province cannot be impleaded as. 
a respondent in this appeal and that the 
only respondent is, therefore, the Secretary 
of State within the meaning of sub-s. (2),. 
s; 179, The result of treis is a curious one.. 
because if we had to grant the injunction 
we could bave only granted it against the 
Secretary of State who is not now a person 
who has any concern with the subject- 
matter of the appeal and any injunction. 
granted against him would have been. 
superfluous and infructuous, f 


Coming now'to the first point on which the’ 
learned Counsel relies, it was argued by him 
that under s. 57, Specific Relief Act, an 
injunction could be granted to perfom a 
negative agreement, express or implied, not” 
to doa certain act, which was contained’ in 
a contract embodying an affirmative agree“ ` 
ment with regard to which the Court was” 
unable to compel specific performance. This ` 
statutory provision of the law is clear and 
the learned Counsel did not advance his case, 
any further by the authorities which é- 
has cited before us. None of those authori- 
ties went beyond the clear words of the 
statute. In each of them there was some 
contract and the Court was able to find 
either that there wag or was not an express ' 
or implied negative covenant and granted 
or refused to grant an injunction accorde 
ingly. In factin one of the cases cited by 
him Mutual Reserve Fund Life Association 
v. New York Life Insurance Co. and 
Harvey (1), it was remarked by Lindley, 
L. J., that if you can extract from a con+ 
tract of this kind a negative covenant which © 
is sufficiently clear and definite to enable 
you to put your finger upon it, and state 


(1) (1897) 751, T 528, ° 
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exactly what a man is not to do, that is as 
‘good as a covenant absolutely and clearly 
negative in terms. That appears to be the 
principle which must be applied in this 
case. Isit possible to lay one’s finger upon 
the license and say definitely that theré was 
someting in it which the Punjab Govern- 
ment had agreed not to do ? However before 
coming to this point it is desirable to sea 
whether the license is acontract at all. It was 
argued-for the appellant that it was not a 
bare license but a license with-a grant. This 
may beso but even if it is a license with a 
grant, it still requires the support of a con- 
sideration to make it a contract. Three 
circumstances were argued on behalf of the 
appellant as constituting such considera- 
tion. One was the fee of Rs. 500 referred 
to in para.3 of the plaint which was one 
of the paragraphs admitted to be correct 
in his replication by the defendant. The 
learned Counsel for the Crown, however, 
said that in admitting this paragraph as 
correct, the defendant was not understand: 
ing it as an assertion that this Rs, 500 
was a consideration for the contract, This 
appears to be correct as a reference to 
r. 12 of the Rules under the Electricity 
Act would show. Under r. 11, before an 
application ig considered a sum of Rs. 500 
has to be deposited in the treasury. Rule 
11 (2) further lays down that this fee is 
liable to be retained by Government even 
though no licenseis granted. Itis, there- 
fore,not only nota consideration for the 
license but it isnot even a fee for the 
license. It is merely a fee for the applica- 
tion. The second circumstance relied upon 
is the existence in the license of certain 
stipulations as to the prices to be charged 
for the energy supplied. These, however, 
cannot be regarded as a consideration 
and are merely terms of the license. 
Similarly the sum of Rs. 5,000 which was 
deposited as security, 
by Government and, therefore, that also 
is‘not a consideraticn. Therefore, this 
grant was without consideration and cannot 
be held to be a contract. It is possible 
to go even further than this and to con- 
tend that the right to sell electric current 
is not property within the meaning of 
s. 54, Specific Relief Act, and that, there- 
fore, it is extremely doubtful whether an 
hea could be granted at all under 
s. 54. 

But to turn to the question of the exis- 
tence of the negative covenant, even assum- 
ing that this license was a contract or 
was & matter in respect of wich an 
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injunction could be granted, it is impossible 
to read in it any negative agreement 
that the Government in granting the license 
shall refrain from taking any particular 
action. It is contended by Counsel that 
the mere grantof the license by itself 
necessarily implies that during its currency 
the licensor would not do anything himself 
which might be destructive of the license 
or prejudicial toit. Not only is it very 
difieult to see any such stipulation in the 
license, but it is also clear on the facts 
that what the defendant has done, namely 
to siart supplying energy himself, isin no 
way destructive of the appellant's rights 
under the license or prejudicial to them. 
Section 3, sub-s. (2) (e), Electricity Act, 
makes it perfectly clear that this license is 
no monopoly in favour of the plaintiff 
appellant. All that ho is permitted to do 
is to generate and supply electricity at 
certain rates and there is no specific or 
implicit condition that he shall have an 
exclusive right to do Bo within the area 
named. Moreover, there are several sections 
of the Electricity Act itself which show 
that the Act itself contemplates that the 
Government may itself, if it so wishes, 
generate and supply electricity, Prima 
facie it would appear more or less axiomatic 
that if a person can grant a license to 
another person to do athing he has the 
inherent right to do that thing himself, 
But it is only necessary to refer to s. 5 (d) 
of the Act which gives the Provincial 
Government the option of purchasing an 
electrical undertaking, tos. 49 which clearly 
refers to energy supplied by works belong- 
ing to any Government in British India 
and to s. 30, cl. (3) which in laying down 
certain restrictions upon persons other 
than licensees, with regard to the trans. 
mission or use ofenergy, lays down that 
the provisions of this section shall be 
binding on the Crown. It seems perfectly 
clear, therefore, then that the Government 
has thy inherent power to generate and 
supply electricity under this Act if it 
so wishes. l am of opinion, therefore, that 
there is no negative covenant, either express 
or implied, which can be read into the terms 
of the license so as to lay upon the 
Goverament an obligation to refrain 
from supplying energy within the area 
ane license of 1912 as amended in 

J2. 

The secénd point raised by Counsel 
has now to be considered, namely that 
the Punjab “Government cannot carry on 
trade or business or invest the public 
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revenues in any other manner than that 


allowed by the Government of India 
Act, 1919. In support of this argument 


reliance was placed on s. 20, Government 
of India Act of 1919 which runs as fol- 
. lows: h | 

“Phe revenues of India shall be received for 
and in the name of His Majesty, and shall, sub- 
ject to the provisions of this Act, be applied 
for the purposes of the Government of India 


lone ” a 
* The words “Government of India’ have 


been defined in: Shivabhajan v. Secretary 
-of State \2) as meaning ‘the superintend- 
ence, direction or control of the country”, 
This definition was approved and followed 
in Srinibash Prosad Singh v. Kesho Pro- 
sad Singh (3) It may be suggested 
with the very greatest deference that 
thia definition does not carry the matter 
very much further. It is a case of 
defining one term by using three other 
terms which are themselves equally in 
need of definition. No doubt in view 
of that definition, the Judges in the 
two particular cases cited were able to 
hold that the matter before them did not 
come within the scope of “the superin- 
tendence, control and direction of the 
country” of India but that is not of 
much assistance in deciding whether the 
present matter does or does not so come. 
Tt is argued on behalf of the respondent 


of what is known as the Mandi Scheme is 
a public utility tservice, and as such, one 
of the legitimate activities of the Govern- 
ment of the country. This view certain- 
ly has a good deal of common sense 
in itand even if by a strict interpre- 
tation of the terms the generation and 


electrical energy by Govern- 
Suna this country is considered to 
be a trade or business, so equally are 
the activities of the Post Office, the 
Telegraph Office, the various State-owned 
Railways, the Salt Department, the Irriga- 
tion Branch of the Public Works Depart- 
ment and many cther activities which 
could be named. If the Mandi Scheme is 
utira vires of Government, it would appear 
that all these other activities are equally 
ultra vires An attempt was made on 
behalf of the appellant to distinguish 
some of these activities on the ground 
that with regard to them the Govern- 
ment had a monopoly and was not in 
competition with any private person. It 
(2) 28 B314;6 Bom. L.R 65. . 
(3) 380 754; 9 Ind. Oas. 862; 13 O LJ 365;150WN 
475. ` 
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is difficult to see, however, that the 
mere fact that a trader has a monopoly, 
makes his trade any less a trade. It 
is true that in one of the cases cited 
before us, i. e. Frampton v. Gillison 
(4) it was held by Lawrence, J., that the 
Post Office was not a trade ag it wasa 
business which in no sense could be 
said to be competing with any private 
individual. This decision was, hewever, 
appealed against and although the appeal 
was dismissed, there are words in the 
judgments of the Appeal Judges, parti- 
cularly in that of Warrington, L. J., 
which tend to show that this argument of 
Lawrence, J., was not relied upon. 
Warrington, L. J., in particular decided 
the case against the plaintiff on the ground 
that although the business of a sub- 
post-master might, as an abstract proposi- 
tion, be said to be a trade, it was clearly 
not such a trade as was conceived by 
the parties when they entered into that. 
particular covenant. This, therefore, is 
not a very clear authority for the attempt 
to distinguish a business activity of 
Government from a trade by saying that, 
Government has monopoly. In any case 
it is not clear how this could apply, for 
instance, to a case of a State-owned Railway 
which, under normal conditions, certainly 
does compete with private individuals who 
carry passengers and goods by read from 
points connected by rail. To hold, there- 
fore, that any such activity of Qovern- 
mentis barred by the Government of 
India Act, 1919, would be to give to the 
statute what appears to be a very un- 
reasonable meaning. 

It could be contended that the statute 
was referring back to the statute of 1833 
by which the East India Company was 
forbidden to engage in trade. The trade 
in which the East India Company used 
to engage was apparently a trade of 
which the profits were taken by private 
individuals who were the share-holders of 
the Company and did not go into the 
revenues of the State. But there is 
again an equal difficulty in taking this 
as the criterion, because if that were so, 
Government could legitimately engage in 
aby trade or business such as the selling 
of grocery or haberdashery as long as 
the profits went back to the revenues / 
of the country. This seems to be just as 
Sweeping as the other aspect of the matter. 
A third possible solution of the question 

(4) (1927) 1 Oh. D 196; 95 L J Oh. 555; 70 es 965; 
42 T L R 749; 136 L T 600. : 
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would be to hold that the primary inten- 
tion of Government should be regarded. 
If Government's primary intention is 
purely .to make money, then it is a 
trade. If its intention is to supply a 
public need and merely to recoup its 
costs in doing so, then it would not be 
a trade, Butthis discussion is to a con- 
siderable extent academic in the present 
case as since the suit was instituted, the 
constitutional law on the subject has 
become clearer. Possibly under the Act 
of 19.9 it might have been held that 
the generation and supply of electric 
current was not one of the purposes 
of the Government of India within the 
meaning of s 20 of that Act. But 
different language is now used in the 
Act. Section 150 of the Act of 1935 runs 


as follows: 

“No burden shall be imposed on the revenues 
of the Federation or the Provinces except for the 
purposesof India or some part of India” 


Tam of opinion that a public utility ser- 
vice such as the provision of electric supply 
is a purpose of India or of the Punjab 
which is a part of India. But if there 
is still any doubt tupon the matter, further 
light is thrown by ss. 154 and 155. Section 
154 lays down that property vested in His 
Majesty fur purposes of the Government 
of the Federation shall, generally speaking, 
be exempt from ali taxes imposed by a 
Province, ands. 155 lays down that the 
Government of a Privince shall not be 
liable to Federal taxation in respect cf 
income accruing, arising or recieved in 
British India, provided that where a trade 
or business of any kind is carried on by 
the Government of a Province in any part 
of British India outside that Province, 
nothing in the sectionshali exempt that 
Province from any Federal taxation in res- 
pect of that trade or bus.ness, This prov.s9 
‘clearly shows that the Act contemplates 
that a Provincial Government muy engage 
in trade or business. It is impossible to 
appreciate the argument of the learned 
Ocunsel for the appellant that there is 
mecessary implication that the Local 
Government shall only engage in trade or 
business outside its own border. It appears 
a fortiori that if it may invest its revenue 
in trade or business outside its cwn borders, 
if may certainly do so within its own 
borders. But the greatest significance of 
this section is that by expressly providing 
for the carrying on of the trade or business 
by the Qovernment of India it makes it 
clear that the law laid down in Shivabhajan 
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v. Secretary of State (2) and Srinibash Pro- 
sad Singh v. Kesho Prosad Singh 13) isno 
longer valid: 

In conclusion, it is merely necessary to 
state. one other point and that is that no 
damages have been proved by the appellant 
to have been incurred by him by ‘athe 
action of the respondent. To sum up, there- 
fore, it appears in this case thatthe license 
of 1912, was not a contract, and that; the 
action of the respondent with regard to it 
did not give any ground for a perpetual 
injunction under s. 54, Specific Relief Act. 
Even if it were a contract, it is impossible 
to ind init any negative covenant by the 
licensor that he would refrainfrom any act 
with regard toit. Secondly, even if under 
the Act of 1919 the action of the Local 
Government in engaging in this business 
of the supply of electrical enegry was 
ultra vires, it is not ultra vires under the 
Act of 1935 and, therefore, no declaration 
is possible and no injunction can be 
made restraining the Government from 
carrying on their business. The appeal, 


therefore, fails and is dismissed with 
costs. 
It is, however, now necessary under 


s. 205, Goverament of India Act, for this 
Court to record a finding whether the case 
involves a substantial question of law as to 
the interpretaticn of the Act andif the 
finding is in the affirmative, to grant a 
certificate and if the finding is in the nega- 
tive, to withhold a certificate. The only 
question of law which is really involved 
in this case is whether under the Act 
of 1935 the Government is precluded from 
engaging in any undertaking of acom- 
mercial nature such asthe generation and 
supply of electricity. The law on the 
point appears to be perfectly clear nnd 
I, therefore, donot consider that any sub- 
stantial question of Jaw is involved within 
the meaning of the section and I, therefore, 
do not consider it necessary to grant a 
certificate. 

Dalip Singh, J.—I agree. 

D. Appeal dismissed. 





BOMBAY HIGH COURT 

First Civil Appeal No. 232 of 1933 

. January 28, 1938 
Beaumunt, O. J. AND Wassoupaw, J. 

HANMANT NARAYAN KULKARNI 
* —APPELLANT 
versus 

B. R, SJAINAPUR AND ANOTHER— 

RESPONDENTS 

Receiver—Whether legal representative or assignee 
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of decree-holder—Estate to which he is appointed 
including decree to be executed—Receiver, if should 
be brought on record—Proper procedure. 

Receivers appointed by’ the Oourt, are officers of 
the Court, and are not the legal representatives or 
assignees of all or any ofthe parties to the suit 
nor is it the practice of the Court to bring Receivers 
on the record in a suit, and subject them to liabi- 
lity as to costs. The proper form of procedure in 
a case where anestate of which a Receiver has 
been appointed includes adecree to be executed, is 
for the Receiver (unless he already possesses the 
power) to apply in the suit in which he was 
appointed for liberty either to file a fresh darkhast 
in his own name, or to continue the existing darkhast 
in the name of the darkhastdar on giving him a proper 
indemnity as to costs, 

F. O. A. against the decision of the First 
Class Sub-Judge, Bijapur, in Darkhast 
No. 445 of 1933. | 

Mr, R. A. Jahagirdar, for the Appellant. 

Mr. S. M. Anklikar, for tbe Respon- 


dents. 


Beaumont C. J.—This is an appeal 
against an order made by the First Olass 
Subordinate Judge of Bijapur in darkhast 
proceedings. The decree sought to be 
enforced has attained the respectable age 
of 16 years, having been passed on 
December 22, 1921. The original decree- 
holder died, and his son Shankargouda 
who claimed to be his heir wasa minor, 
and was represented by the Nazir of the 
District Oourt.’ In 1933, Shankargouda 
acting through the Nazir, filed a darkhast 
to execute the decree of 1921. In 1934 a third 
party filed a suit against Shankargouda 
claiming to be entitled to the estate of 
the decree-holder, including this particular 
decree. ‘In that suit two Receivers were 
appointed by the Court, one of the Receivers 
being the Nazir of the District Court. The 
Receivers then applied that they might be 
at liberty, on behalf of Shankargouda, to 
execute the decree, and that application 
seems to have led to some confusion of 
thought on the part of two learned First 
Class Subordinate Judges. The first Judge 
raised two issues: 

“(1) Whether the Receivers appointed by the 


Court in Original Suit No. 318 of 19314 are the 
legal representatives or assignees of Shankargouda? 


and, 
(2) Are such Receivers competent to continue this 
darkhast?” 


Receivers appointed by the Oourt are 
officers of the Court, and are not the 
legal representatives or assignees, of all or 
any of the parties to the suit. But the 
present Judge on the hearing of the darkhast 
made an order that the Receivers be brought 
on record, and that they be at liberty to 
continue the darkhast. ‘That order is 
Plainly wrong. Receivers are not, as I 
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have said, assignees or representatives of 
the decree-holder nor is it the practice of 
the QOourt to brieg Receivers on the 
record in a suit, and subject them to 
liability as to costs. The proper.form of 
procedure in a case of this sort where 
an estate of which a Receiver has been 
appointed includes a decree to be execut- 
ed, is for the Receiver (unless he already 
possesses the power) to apply in the suit 
in which he was appointed, for liberty 
either to file a fresh darkhast in his own 
name, or to continue the existing darkhast in 
the name of the darkhastdar on giving him a 
proper indemnity as to costs. In the pre- 
sent case the first alternative is not really 
open because the decree is more than 
twelve years old, and a fresh darkhast would 
presumbly be barred by limitation under 
s. 48, Oivil Procedure Oode. But the 
Receivers could have asked in the suit in 
which they were appointed for liberty to 
carry on the darkhast in the name of the 
decree-holder. We have not seen the order 
appointing the Receivers, but I think we 
must assume that it isin the ordinary form 
entitling the Receivers to exercise the powers 
conferred by O. XL, r. 2, Oivil Procedure 
Oode, and if that is so, the Receivers are 
entitled without the leave of the Court to 
carry on darkhast proceedings in the name 
of Shankargouda. 

We think that the proper order to make on 
this appeal is to strike out from the order 
under appeal the direction that the Receivers 
be brought on record, and to direct that 
they be at liberty to continue the darkhast 
in the name of Shankargouda on indemnify- 
ing him out of any assets in their hands 
against the costs of the darkhast proceed- 
ings It will of course be open to the 
judgment-debtor to maintain that Shankar- 
gouda is not entitled tothe dscree. If he 
succeeds in that claim, presumably the dar- 
khast will fail. But there is no method of 
avviding that risk in view of the fact that 
any fresh darkhastis out of time. As the. 
appeal has failed in part and succeeded in 
part, we make no order as to costs. 

Wassoodew, J.—I agree. 


D. Appeal partly allowed, 
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LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 99 
of 1938 
: May 5, 1938 
ADDISON, Ac. C. J. AND Vin MOHAMMAD, J. 
Messrs. NAGIN CHAND-SHIV 
BAHA I—AssessEg—PETITIONER 
VETSUS 
COMMISSIONER or INCOME TAX, 
PUNJAB, N. W! F. ann DELHI 
PROVINCES, LAHORE— 
RESPONDENT 

Income Tax Act (XI of 1922), s, 28,“ income ", 
means assessable figure after legitimate deductions 
—Assessee deliberately claiming false deductions— 
Penalty under s, 28. 

The word ‘income’ has been used ins, 28, Income 
Tax Act, ina much wider sense and it connotes 
the assessable figures arrived at after accounting 
for all the legitimate deductions and exemptions and 
consequently if any assessee furnishes any false parti- 
culars about any item which is to be accounted for 
before the assessable figure is arrived at he brings 
himself within the clutches of the law. An agssessee 
deliberately claiming false deductions can, therefore, 
be penalized under s. 28. Commissioner of Income- 
tax, O P. and,Berar v. S.M. Chitnavis (1), relied on. 

Mr. D. N. Aggarwal, forthe : etitioner. 

Messrs. S. M. Sikri and A. R. Aggarwal, 
for Mr. J. N. Aggarwal, for the Respond- 
ent. 

Order.—This case turns upon the con- 
struction to be put upon the word ‘income’ 
as used in s, 28, Income Tax Act, By that 
section the Income-tax Authorities are 
empowered to impose a penalty upon any 
assessee who “has concealed the particulars 
of his income or has deliberately furnished 
inaccurate particulars of such income”. 
The petiticner befure us avers thatthe word 
“income” as used in this section means money 
received by the assessee and does not refer 
to any deduction or exemption claimed by 
him under the provisions of the Income 
Tax Act. In other words, he contends that 
the word ‘income’ has been used in this 
section in its popular sense, Tne Income- 
tax Authorities on the other hand maintain 
that the word ‘income’ has been used in 
this section in a much wider sense and 
it connotes the assessable tigure arrived at 
after accounting for all the legitimate de- 
duction and exemptions aud consequently 
if any assessee furnishes any false parti- 
culars about any item which isto be 
accounted for before the assessable igure is 
arrived at, he brings himself within the 
clutches of the law. 

in order to determine the true connotas 
tion of the term ‘income’ as used in the 
Income Tax Act, it will be necessary to 
refer téthe various sections in wuich this 
term has been used. Section 2 (15) defines 
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the term ‘total income’ as“total amount of 
income, profis and gains from all sources 
to which this Act applies computed in the 
manner laid down in s. 16." Section 3 
determines all the income, profits or gains 
chargeable to income-tax. Section 4 lays 
down that the Income Tax Act applies to 
all income, profits or gains, as described 
or ecmprised in 8. 6, Section 6 enumerates 
the various heads of income chargeable 
to income-tax and ss,7 to 12 describe the 
method in which the income under the 
various heads is to be computed. For 
example, s. 9 dealing with property, s. 10 
dealing with business,s. 11 dealing with 
professional earnings and s. 12 dealing 
with other sources determine the methcd 
of computing the income under various 
heads after making the allowances specified 
therein. Then follow certain exemptions 
which specify the items ofincome which are 
not subject to income-tax. Section 16 lays 
down the method of computing the total 
income of an assessee Section 22 (2) pro- 
vides for the return of income to be submit» 
ted by the assessee and s. 23 (1) and (3) 
authorize the Income-tax Officer to assess 
the total income and determine the sum pay- 
able by an assessee on the basis of his 
return. It would thus appear that the 
word ‘income’ in all these sections has not 
been used in its dictionary meaning, but 
in a technical sense. These sections are 
then followed by s. 28 which, as stated 
above, isa penal section and provides 
for a safeguard against false returns, 
If the interpretation put upon the word 
by the assessee be adopted, it would 
lead to absurd and anomalous results, 
An assessee would, in those circumstances, 
be at liberty to forge his return with 
impunity in any manner that he likes so 
far as the expenditure, deductions or 
exemptions are concerned, and would escape 
the consequences ofthe law so long as he 
furnishes true particulars of his income 
in the narrower sense of the term, This, 
however, could never be the intention of 
the Legislature. We are fortified in 
our conclusion by the remarks made by 
their Lordships of the Privy Council in 
Commissioner of Income-tax, C. P. and 
Berar v,.8. M. Chitnavis (1) at pp. 296-97*, 
That case is on all fours with the 


(1) 69 I A 290; 137 Ind. Oas.772;A IR 1932 
P O 1,8; Ind, ful, (1982) P O 211; 380 W N79); 
(1932) A L J 647; 84 Bom. LR 1071;55 OL J 








575; 36 L W 49;(1932) M W N 759; 9 OW N 
737; 28 N L R205; 68M LJ 36l:16N LJ ay 
PO). be sa ae 

* Pages of 69 L A—(Hd] ° 
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present case inasmuch as it particularly 
relates to bad debts. Those remarks 
are: . 

“Although the Act nowhere in terms authorizes 
the deduction of bad debts of a business, such a 
deduction is necessarily allowable. What are 
chargeable to income-tax in respect of a business 
are the profits and gains of a year; and in 
assessing the amount of the profitsand gains of 
a year account muet necessarily be taken of all 
losses incurred, Otherwise you would not arrive at 
the true profits and gains”. 

Falsehood in accounts can take only 
two forms, either an item may be sup- 
pressed dishonestly or an item may be 
claimed fraudulently, and in penalizing 
ecncealment of the particulars of one’s 
income as well as deliberate furnishing 
of inaccurate particulars, s. 28 penalizes 
both forms of falsehood. In the case 
before us it has been found as a fact 
that the assessee deliberately claimed 
a false deduction, and in the light 
of the remarks made above, we are 
disposed to hold that the case of the 
assessee fell within the ambits of a. 28. 
We accordingly dismiss this petition with 
costs. 


D. Petition dismissed. 





RANGOON HIGH COURT 
Special Bench | 
Civil Miscellaneous Application No. 59 
of 1938 
August 26, 1938 
Mya Bu, Orra. C. J., Ba U AND DUNKLEY, JJ. 
In the matter of O., a BARRISTER-at-LAW 

"Bar Councils Act (XXXVIII of 1926), 3. 10—Pro- 
fessional misconduct — Advocate engaged to file suit 
employing unregistered clerk and giving platnt to him 
for presentation—Clerk not filing suit— Advocate 
not ascertaining whether plaint was filed—Dispute 
compromised between parties— Advocate getting refund 
for unused stamps but not returning that money to 
client and also failing to account for money taken for 
other expensea — Advocate held guilty of grose mis- 
conduct—Legal Practitioner—Misconduct. 

An Advocate was engaged to file a suit. The 
Advocate had employed an unregistered clerk to 
help him and the plaint in the suit was handed over 
to him for presentation. The client had given the 
Advocate certain amount for his fees, for stamps and 
other incidental expenses. The clerk, however, did 
not file the suit and the Advocate did not take care 
to ascertain that the suit was filed and thue allowed 
his clerk to cheat his client. The dispute was sub- 
sequently compromised between the parties and it was 
agreed that the suit should be withdrawn, The 
Advocate subsequently applied for the refund of the 
unused stamps purchased for the suit but failed to 
return the money to his client and ‘also failed to 
account for the money he had taken for other 
incidental expenses : . 

Held, that the conduct of the Advocate amounted 
to gross misconduct, In the matter of Krishnasami 
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Aiyar (1), relied on.] In the matter of P., am Advocate 
(2), referred to. 


Mr. E. W. Lambert, for the Applicant. 
Mr Gregory, for the Respondent. 


Mya Bu, Offg,C. J.—These proceedings 
are the off-shoot (£ Criminal Regular Trial 
No. 128 of 1936 of the Court of the Western 
Sub-Divisional Magistrate, Rangoon. The 
undisputed facts relating totre institution 
of that case are these: One Miss Iris 
Gordon engaged Mr. O, an Advocate of 
this Court in the first week of 
August 1935, to file a suit for recovery of 
over Rs. 2,000 alleged to be due as principal 
and interest on two promissory notes 
against Taylor and Gardner. She paid him 
Rs 175 as fee and Rs. 243-8-0 for stamps 
and other incidental expenses. Stamps to 
the value of Rs. 200 were purchased and a 
plaint was prepared and signed by Miss 
Gordon. A few days later Miss Gordon 
met Mr. and Mrs. Taylor in the office of 
O and she was asked to come to terms. She 
agreed, The terms as agreed to by her are 
set out inthe letter Ex. A, which O. wrote 
to her on September 25,1935. It is in the 
following terms : 

“Dear Madam, 

In re the matter of Miss Y. Gordon v. F. Taylor and 
linthe High Court, Rangoon. Suit on promissory 
notes dated October 12, 1933, Rs. 1,200 and November 
24, 1933, Re 800 with interest and costs, : 

With reference to the above case, after the dis- 
cussion between Mr. Taylor and yourself in my 
office yesterday, 1 understand that you have agreed 
tocompromise the case onthe following basis You 
agree to accept from Mr. Taylor Rs, 2,500 in full 
settlement and discharge of your claim, ln consi- 
deration of the fact that you are foregoing nearly 
Rs. 1,000 as interest, Mr. Taylor undertakes to make: 
you an immediate cash payment of Rs. J,000 “and 
the balance of Rs. 1,500 Mr. Taylor undertakes to 
pay you by monthly instalments of Rs, 100 per month, 
the first of such instalments to be payable on October 
15, 1935, and thereafter on the 15th of each succeed- 
ing month until final discharge, : 

| have, therefore, your guthority now to withdraw 
the case filed by you in the High Oourt, 

Yours faithfully, 
(Sd) 0. 

The above represents the argeement arrived at 
between us the undersigned. 

(Sd) Taylor. 


(Sd.) Eileen Taylor.” 

In spite of the agreement she did not get - 
any money from Taylor, whereupon she 
made inquiries through one Hla Aung 
whether a suit was really instituted in this 
Court. She learnt that it was not. As a 
result thereof she prosecuted both O ard 
G. S. Paul for criminal breach gf trust in 
respect of Rs. 418 which she had paid, 
partly as O's fees and partly as costs of 
stamps and incidental expenses, The 
Magistrate found O. not guilty but found 
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Paul guilty of having misappropriated the 
money paid for stamps and other incidental 
expenses and sentenced him to four months’ 
rigorous imprisonment and fine. Although 
he acquitted O yet the learned Magistrate 
made some adverse comment on the conduct 
of O. Paul appealed to this Court and 
Spargo, J. set aside the conviction and sen- 
tence. In doing so, the learned Judge also 
made some adverse comment on tte conduct 
of O. In consequence thereof, a Tribunal 
constituted under s. 11, Bar Councils Act, 
held an inquiry intothe conduct of O. The 
Tribunal framed the following two charges: 

“1. That you being an Advocate of the High 
Court of Judicature at Rangoon did accept an 
engagement in or about August, 1935, from Miss 
Iris Gordon to file a suit against Messrs. Taylor 
and Gardner and were paid Rs. 418-8-0 inclusive of 
your fees Ra, 175; that by your letter dated September 
25, 1935, you intimated to Miss Iris Gordon that the 
case had been filed and that it was to be withdrawn 
on certain terms, whenin fact the suit was never 
filed, that you were negligent in not even ascertain- 
ing whether the eaid suit bad been filed as asaerted 
by you and that you are thereby guilty of professional 
misconduct. You are called upon to show cause why 
you should not ke struck off the Roll of Advocates, 
or suspended from practice, or otherwise punished. 

2. That you in orabout August, 1935, did obtain 
from Miss IrisGordon the sum of Rs. 243-8-0 being 
court-fee and incidental expenses and the said sum 

_ has not been returned to her or otherwise accounted 
for to her and you are thereby guilty of negligence 
in your professional conduct. You are called upon 
to show cause why you should not be struck off the 
Roll of Advocates, or suspended from practice, or 
otherwise punished.” 

The Tribunal found both the charges 
proved and submitted a report to this effect. 
We have nodoubt in our minds that the 
finding of the Tribunal is perfectly correct. 
Even taking the facts admitted by © him- 
self, there can hardly be any doubt that he 
was grossly negligent in tLe conduct of Miss 
Gordcn’s case. He kept Paul in his office 
and allowed him to help him in his work, 
but he did not get him registered in this 
Court as his clerk and he paid him no 
Salary. One of the rules of this Court 
provides that no plaint, application or 
appeal shall be accepted unless filed by a 
registered clerk of an Advocate. Seeing 
that he has been an Advocate of this Court 
for over thirty years, he must have been 
aware of the existence of this rule. And 
yet he made over the plaint in Miss Gor- 
don’s case to Paul with instructions to file 
it on theOriginal Side of this Court. Mr. 
Gregory on his Lehalf submits that though 
Paul could nôt file the plaint himself, he 
could still have asked a registered clerk of 
another Advocate or an Advocate himself, 
to file it on behalf of Mr. Q. According to 
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Mr. Gregory, this is done almost every day 
in this Court. Assuming that Paul could 
have done it, the question is whether O 
made enquiries whether Paul had really 
done it after he had made over the plaint 
to him. There is no answer to it. The 
only answer he gives is that he was all 
along under the impressicn that the plaint, 
had been filed. Why he thought so may 
best be described in his own words : 

“The fact that Miss Gordon was a personal friend 
of Mr. Paul who was looking after her interest as 
it were, the fact that Miss Gordon had implicit faith 
in Mr. Paul, the fact that the stamp fees for the euit 
had been purchased, the fact that Miss Gordon had 
signed the plaint in my presence, the fact that Mr. 
Paul was the only person to whom Miss Gordon 
spoke about the case, the fact that Miss Gordon never 
once questioned me about the case aud the fact that 
the parties compromised the suit in my presence, 
all convinced me that the suit had in fact been filed.” 

Even assuming that all these things were 
true, still he could have, and in fact should 
have, known whether the plaint had been 
filed or not if he had only looked at the 
Cause Lists of this Court. Itis common 
knowledge that when a plaint is filed, it is 
numbered and registered and the case 
then appears in the Cause List about a 
fortnight after it has been filed. Then it 
keeps on appearing in the appropriate 
Cause List first for fling of written state- 
ment, secondly, for directions and then for 
hearing. The plaint in the present case 
was signed by Miss Gordon on August 
10, 1935, and so, if it was filedon that date 
or a day or two later it would have appeared 
in the Cause List on or about August 24. 
Thereafter it must appear in the appropriate 
Cause List from time to time Therefore if 
O had only looked at the Cause List, he 
would have found out by about the third 
week in August whether the plaint had been 
filed or not. His learned Advocate, Mr. 
Gregory, submits that O was not a subscri- 
ber tothe Cause List. In that case what 
did he do with regard to his other cases in 
the High Court ? From where did he get 
information as to when his cases were 
coming on for hearing in the High Court ? 
To the same source he must go for infor- 
mation to find out when Miss Gordon's 
case was likely to come on for return of 
summons. If ke had done it, he would have 
known that the plaint was never filed by 
Paul. Ifhe did not doit then, it was gross 
negligence on his part not tohave done it. 
What did he jn fact do? On September 
25, 1935, that is over a month after he had 
made over the plaint to Paul, he had both 
Miss Gordon and Taylorin his office and- 
effected a compromise. He says that in 
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order that there should be no misunder- 
standing regarding the terms of the com- 
promise, he wrote the letter Ex. A. It is, 
as sei out above, headed : 

“In re the matter of Miss Z. Gordon v, F. Taylor 
and l in the High Court, Rangoon, Suit on promissory 
notes dated October 17, 1933, Rs 1,200,and Novem- 
ber 24, 1933, Rs. 800 with interest and costs.” 

It is a curious way of heading the letter. 
What cne would have expected him to do 
was to mention the case number in the 
letter Ex. A. From the fact that he did 
not do soone must infer that he was all 
along aware that Paul never filed the 
plaint. This inference becomes stronger 
when a reference is made to the return of 
the two promissiory notes to Miss Gordon. 
Miss Gordon was served with a summons 
to produce these promissory notes in a 
case in the Court of the Wesiern Sub-Livi- 
sional Magistrate, Rangoon, on November 
1, 1935. On receipt of the summons she 
went to O and asked him for return of the 
promissory notes. He asked Paul to get 
them from the High Court and return 
them to Miss Gordon. As an Advocate of 
this Court, he must have known, that even 
a registered clerk of an Advocate—leave 
alone an unregistered clerk like Paul—cculd 
not get back auy document from the High 
Court. Documents are returned only to 
a party concerned or to its Advocate. Paul, 
however, did manage to get these promis 
sory notes and returned them to Miss 
Gordon. Therefore when O asked Paul to 
get these promissory notes back and return 
them to Miss Gordon, he knew perfectly 
well that the promissory notes were in 
Paul's possession and that the plaint had 
never been field. 

Even assuming that he did not know 
that Paul had not filed the plaint till he 
received a notice of demand from U Kyaw 
in February 1936, he is, in our opinion, 
still guilty of professional miscouduct. 
Miss Gordon states that at the request of 
O she paid Rs. 95 to Paul for the purpose 
of having the summons served on Taylor at 
his house and not through the Head of his 
Department. She is supported by Jane and 
Ma Than Tin. The Tribunal believe their 
evidence aud we see no reason to differ 
from them. Therefore what is clear is that 
O left the case entirely in the hands of 
Paul and made no enquiries about the pro- 
gress of it and allowed Paul to cheat Miss 
Gordon. K 

In In the matter of Krishnasami Atyar (1) 
. (2) 35 M 543; 16 Ind. Cas. 328; 391 A191, 13 Or. L J 
680; (1912) M W N 963; 25 M LJ 114,16 O W 1081: 
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the Madras High Court beld that the 
negligent management of his office and 
permitting his clerks to cheat his clients 
and mislead them as to the progress of 
the case is misconduct on the part of the 
Pleader for which he might be suspended 
from practice, For al these reasons we 
are satisfied that the first charge is proved. 

In dealing with the second charge, we 
also propose to take the admitted facts 
first. On October 12, 1935, O applied for 
refund of unused stamps of the value of 
Rs. 169. A refund of Rs. 150 was allowed. 
A cheque was given in his name. He 
endorsed it and subsequently Paul had it 
cashed at Messrs, Whiteaway Laidlaw & 
Company. The stamps for which refund 
was claimed were the stdmps purchased 
for Miss Gordon's case. Now, his explana~ 
tion in connection therewith is as follows: 

“Besides him there was another man by the 
name of Mr. Shircore who was acting as the agent 
of one of my clients who engaged me in an adminis- 
tration suit which I filed in this Hon'ble Court 
A Some time in October, 1935, Mr. Shircore 
brought me an application which he asked me. to 
sign, The application was the usualform used for 
applying for refund of unused stamps and the 
value of the unused stamp shown in this applica- 
tion was Rs, 160. Mr. Shircore explained to me 
that his principal intended to file another suit 
through him in the High Court and he purchased 
this stamp in my name as he intended to engage 
me in this suit as well, He told me that as the 
claim had beeen settled out of Court, he was obliged 
to apply for a refund of these unused stamps as 
it was not now needed for the purpose for which 
it was bought....... After an interval, a cheque 
for Rs, 150 representing the actual refund was 
brought to me by Mr, Shircore who asked me to 
endorse the cheque as it was issued in my name, 
I endorsed the cheque and handed it-over to Mr. 
Shircore and thought no more about it.” 


It is extremely incredible that an Advo- 
cate of O's standing would not have looked 
at the stamps before he signed the applica- 
tion forrefund. Itis very remarkable that 
the applicatien for refund should be made 
at a time when the stamps purchased for 
Miss Gordon's case had not been used. If it 
was a Coincidence, it wasa very strange 
coincidence indeed. Tnerefore having regard 
to these facts, we cannot help holding that 
wuen he filed the application for refund, 
he knew that the appiication was for refund 
of the stamps purchased for Miss Gordon's 
case. It was, therefore, his duty to see that 
the money was returned to Miss Gordon 
after ihe cheque had been cashed. In fail- 
ing to do so, he must be held to be guilty 
of misconduct Now, the question is what 
kind of punishment. must be meted out to 
him. section 10, Bar Councils Act, provides 
that; i 
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“the High Court may, in the manner hereinafter 
provided, reprimand, suspend or remove from practice 
any Advocate of the High Court whom it finds 
guilty of professional or other misconduct.” 
_ The charges of which the respondent O 
is found guilty are grave charges. In Civil 
Miscellaneous Application No. 85 of 1933 
In the matter of P, an Advocate (2) of this 
Oourt, Page, O. J. said: 
“Now, what is the position of an Advocate, and 
_what are the ideals that he ought to set before 
him? Settled in the days of imperial Rome they 
have remained immutable throughout the ages. An 
Advocate, as the name denotes, is one summoned 
to aid members of the public who call upon him 
for assistance; and a true Advocates ever bears in 
mind the ancient and noble conception of his 
office, namely that he is the patronus standing in 
loco parentis towards litigants, the latter being 
called his cliens or cluwens (a term in later use 
often strangely misapplied in connection with other 
avocations), because he listene to, and follows the 
advice of his Advocate. Indeed, so closely is the 
Advocate associated with his client thatin times 
gone by occasions have been recorded upon which 
an Advocate has been called upon to defend his 
client not only with his forensic skill but with 
“his body. From this conception of the office of an 
Advocate, it follows that the public are entitled 
to receive disinterested, sincere and honest treat- 
ment and advice from the Advocates to whom 
they repair for Oounsel and succour in their time 
of need; and it is for this reason that Lord Mans- 
field laid down, and the Qourt has always insisted, 
-that members of the legal profession ‘should stand 
free from all suspicion.” h 
If we judge O's conduct in the light of 
these obseivations, we feel that he must 
‘receive such punishment as will fit the 
gravity of his misconduct. We are, however, 
not unmindful of the fact that he is now 
an old man of about 64 years of age, that he 
‘has been a member of the Bar for 33 years, 
that he has made some reparation to Miss 
Gordon and that the Bar Tribunal has 
recommended for leniency to him. Because 
of these facts, we suspend him from prac- 
tice for three years. The respondent to pay 
the cost of the proceeding before this 
Bench; Advoeate's fee 10 gold mohurs. 
8. ath Order accordingly. 
(2) A I R 1934 Rang. 33; 149 Ind, Cas, 358; 12 R 110; 
6 R Rang. 371(S B). 
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Broomfield, J.—These are cross appeals 
arising in a suit brought by the plaintiffs 
for a declaration that certain mortgage deeds 
executed by their father, defendant No, 2, 
in favour of defendant No, 1 on Decem- 
ber 22, 1913, February 2, 1915, February 3, 
1915 and February 9, 1920, and a decree 
obtained in a suit of 1924, on the strength 
of these mortgages are not binding on the 
plaintiffs’ share in the properties mort- 
gaged, and also for an injunction restrain- 
ing defendant No. 1, from executing the 
decree. Defendant No. 2, who, as I say, is 
the father of the plaintifis, was apparently 
in the days of his youth an extravagant 
man addicted to drinking and other vicious 
practices. The mortgage deeds were in tha 
form of sale-deeds, but when the creditor, 
defendant No, 1 sued for possession of the 
lands covered by them, defendant No. 2 
contended that they were really mortgages. 
That contention was accepted and he was 
allowed to redeem. On October 21, 1925, a 
decree was mada against him for the pay- 
ment of Rs. 10,000 in instalments, and in 
execution of this decree defendant No. 1 
applied to recover the amount of the debt 
by sale of the mortgaged properties. lt has 
been found that plaintiffs Nos. 2 and 3 were 
not born at the time of the transactions in 
question. Plaintiff No.1 though not born 
was already conceived at the date of the 
first transaction, namely December 22, 1913. 
It is open to him, therefore, to challenge the 
alienations. 

Tne findings *of the trial Oourt are that 
the mortgages of December 22, 1913, and 
February 3, 1915, Exs. 61 and 63, were 
effected ın respect of antecedent debts in- 
curred by defendant No? 2. The learned 
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Judge has also found that there is no proof 
that these particular debts had been incur- 
‘red for an immoral purpose. So far as these 
two transactions covered by Exs. 6land 63 
are concerned, therefore, the plaintiffs’ claim 
was dismissed, and in the first of these 
appeals, they have appealed against that 
decision. In the case of the other two trans- 

actions dated February 2, 1915, and Feb- 
ruary 9, 1920, Exs. 62 and 64, the trial 
Judge found that there were no antecedent 
debts but that the debts in each case were 
incurred for an immoral purpose. According- 
ly as regards these transactions, he allowed 
the plaintiffs’ suit giving a declaration in 
‘favour of plaintiff No. 1 that his joint one- 
half share in the properties is not liable 
_ to be sold under the decree. The crogs- 
‘appeal by the mortgagee, defendant No. 1 
` js against that part of the decision. 

In the plaintiffs’ appeal (F. A. No. 803 
of 1935) the only question is whether 
the lower Court was right in holding 
that there were antecedent debts. Defen- 
dant No. -1 was examined, and he has 
deposed that the consideration for the 
mortgage, Ex. 61, which was ostensibly 
Rs. 2,000 in cash really consisted of the 
amount of two money bonds previously 
executed by~defendant No. 2 for Rs. 800° 
each and the interest on these bonds. Ag 
regards the mortgage, Ex. 63, the consider- 
ation for which is stated in the deed to be 
. Rs. 4,000 cash, defendant No. 1 deposed 
that this amount really consisted of amounts 
‘owed by defendant No. 2 to a number of 
other creditors. He has mentioned the 
names of these creditors and the amounts. 
‘which he paid to them. The trial Judge 
believed the evidence of defendant No. |. 
` He appears also to have relied on the judg- 

ment. in a previous suit between defendant 

No.1 and defendant No. 2 in which the 

history of the transactions were gone into 
and in which it was held that there were 
antecedent debts in the case of these parti- 
cular mortgages, Itis not quite clear how 
that judgment came to be admitted cn the 
record. There is no provision of the Evi- 
dence Act which makes it admissible in 
evidence, and we therefore ignore it. At 
the same time we are impressed by the 
evidence of defendant No. 1. It is clear 
and circumstantial, and as far as one can 
see, he has given an honest account of the - 
facts. In the case of eack transaction, he 
has given the fullest details, He has quite 
candidly given the factd about the other 
two transactions, Exs. 62 and 64, which 
make it clear that in those cases the debts 
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were contracted for an immoral purpose- 
It cannot be said that his evidence has been 
in any way shaken in cross-examination. 
It is true that the mortgage deeds them- 
selves contain no reference to the fact that 
there were antecedent debts. But as against 
that it may be noted that the deeds are all 
registered, and if the consideration had in 
fact been paid .in cash, one would have 
expected that in the ordinary way it would 
have been paid before the Sub-Registrar, 
and we should have his endorsements to 
prove the fact. But there is no endorse- 
ment of the kind. i 

The plaintifis have produced no evidence 
which can be said to be inconsistent with 
that of defendant No. 1. Their maternal 
uncle, Ex. 53, has given evidence, and no 
doubt be says that defendant No. 2 had no 
antecedent debts. He also says that the 
income from the family fields was Rs. 1,000 
to Rs. 1,500 per annum, and the agricultural 
expenses Rs. 700 to Rs. 800 per annum. The 
object of this evidence presumably was to 
show that there was no necessity for defen- 
dant No. 2 to incur debts. Even on that 
point it is not very convincing, and asa 


matter of fact, this witness was only about 


19 years old at the time of the first alien- 
ation, and it is doubtful whether he really 
has any knowledge of the circumstances of 
the family at that time. Apart from that, 
however, the question whether there was any 
necessity for the debt is not material for 
our present purpose. The question is whe- 
ther defendant No.2 had incurred debts 
prior to tbe dates of these mortgages, and 
having regard to his proved character, it 
cannot be said that the evidence of the 
plaintiffs’ maternal uncle makes that in the 
least unlikely. On the whole, we think that 
the trial Court was justined ia accepting 
the evidence of defendant No. 1 and hold- 
ing that tlere were antecedent debts in 
the case of both the transactions Exs. 61 and 
63. That being so, the trial Judge is 
obviously right as regards this part of thé 
case. ‘lhe law is perfectly clear that an 
alienation by a father for an antecedent 
debt binds the interests of his sons in the 
property alienated if it is not proved that 
the debt was immcral. 

Coming to the case of the cross-appeal 
by defendant No.1, the finding that there 
was no antecedent debtin the case of the 
mortgages, Exs. 62 and (4, isnot challenged, 
So that we slart with the pcsition vhat 
there were no antecedent debts. The lower 
Court has held that in both cases the debts 
were contracted for an immoral purpose. 


Os 


„that Rs. 1,000 must 
immoral debt. He says, however, that there 
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As to the mortgage, Ex. 64, I think that 
the trial Judge is obviously right. The 
money borrowed on that occasion was re- 
quired asto Rs. 1,000 for the expenses of 
a mistress who was being kept by.defens 
dant No. 2 and as to Rs. 400 for the expenses 
of the marriage of a tamasha boy who was 
kept by him. Dr. Ambedkar who appears 
for the appellant in this case has conceded 
be regarded as an 


is nothing necessarily immoral in keeping 
atamasha boy and points out that there 
is some evidence to show that in the part 
of the country where these parties live 
troupes of tamasha boys who give dancing 
parties are maintained by some people as 
an ordinary business proposition. But this 
money was required for the purpose of the 
marriage of one of these boys, and I think 
that the special interest which defendant 
No, 2 seems to have shown in this youth 
indicates that it was probably something 
other than a purely business concern. 

As to the mortgage, Ex. 62, which was 
for Rs, 800, I think there may be a reason- 
able doubt as to whether the purpose really 
was immoral. It seems that at tLat time, 
in 1915, the defendant had been keeping 
a Bhil mistress, which was against the rules 
of the caste, and to expiate this offence, it 
was necessary for him to give a caste dinner 
at the cost of Rs. 800. Itis argued for the 
appellant that as defendant No. 2 had been 


- excommunicated and as it was necessary 


to incur this expenditure to get rid of the 
stigma and the social ecnsequences of this 
ex Communication and as it was —presum- 
ably for the benefit of the whole family that 
he should do this, the expenditure cannot 
Properly be regarded as immoral. I think 
that there is something in this reascning, 
and I doubt whether the finding of the trial 
Judgein this respect can be upheld. The 
question, however, is not really material. In 
Brij Narain v. Mangla Prasad (1), their 
Lordships of the Privy Council have laid 
down five propositions which must be 
regarded as the foundation of tha Hindu 
Law to be applied in cases of this kind. 
We are concerned only with the first three 
p. 139) : 

“(1) The managing member of a joint undivided 
estate cannot alienate or burden the estate qua 
manager except for purposes of necessity ; but 

Qq) 51 I A 129; 77 Ind. Cas. 689; AIR 1994 P O 
50; 46A 95:21 AL J93; 46 MLJ 18; 5 Pli T 
1; 23 OWN 253; (1924) M W N 68; 19 LW 72; 2 
Pat. LR 41,10 O€ ALR 82.33 ML T 457; 26 
Bom, L H»500; 110 L J 107; 10 W N 48\P O). 
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(2) If he is the father and the other members 
are the sons, he may, by incurring debt, so long as 
it is not for an immoral purpose, lay the estate 
open to be taken in execution proceeding upon & 
decree for payment of that debt. 

(3) If he purports to burden the estate by mort- 
gage, then unless that mortgage is to discharge an 
antecedent debt, it would not bind the estate.” 

Now according to the construction which 
has been placed upon this Privy Council 
case by a Full Bench of the Allahabad 
High Court in Jagdish Prasad v. Hushyar 
Singh (2), a mortgage by a father which 
is not for necessity and not for an 
antecedent debt does not bind the sons’ 
interests in the property whether or not 
the debt was contracted for an immoral 
purpose. ‘I'he facts in that case were essen- 
tially the same as here, There was a joint 
Hindu family governed by the Mitakshara 
consisting of a father and his sons. The 
father made a mortgage of joint family 
property. The mortgage sued on the mort- 
gage, without impleading the sons as here, 
and obtained a decree for sale. After the 
decree, hut before the sale could take place, 
the sons brought a suit against the mort- 
gagee, challenging the validity of the mort- 
gage, ‘The sons failed to establish that the 
debt was tainted with immorality and the 
mortgagee failed to establish legal neces- 
sity. There was no question of an ante- 
cedent debt. It was held by all the Judges 
constituting the Full Bench that as the 
mortgagee tailed to establish legal necessity 
for the loan, the sons’ suit muat succéed 
although they had failed to prove that the 
debt was of an immoral character. 

Two of the Judges took the view that 
the second of the propositions laid down 
by the Privy Council in Brij Narain v. 
Mangla Prasad (1), did not apply because 
the word “debt” thsre did not contemplate 
a mortgage debt but only an unsecured 
debt, Sulaiman, Ag. C. J. differed on that 
point. He took the view that the word 
“debt” in the second prop sition did 
include a mortgage debt, but he arrived 
at the same result as his learned brothers, 
because he interpreted thu expression “lay 
the estate open to be taken in execution 
proceedings upon a decree for payment of 
that debt’ as the equivalent of “make it 
liable to be sold at auction in execution 
of the decree,” the meaning being accorde 
ing to him that as soon as the property has 
been sold at auction the transaction cannot 
be impeached without showing immorality. 
8.) that though he differed as to the 


(2) 5L A 136; 115 Ind, Cas. 775; AI R 1928 All, 
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‘meaning of the word “debt,” he agreed with 
the other Judges that the second proposi- 
tion does not imply that after the decree 
and before the sale the sons cannot, by 
obtaining a declaratory decree in a separate 
suit, say that the transaction is not binding 
on them, and thus prevent the sale. 

A different view has been taken by the 
Chief Court in Oudh and that view has 
recently been confirmed by the High Court 
in Nand Lal v. Umrai (3). The point is 
undoubtedly not free from difficulty, 
because, as their Lordships of the Privy 
Council have pointed out in Brij Narain 
V. Mangla Prasad (1), the principles of 
Hindu Law in this matter are themselves 
somewhat illogical and difficult to reconcile. 
But, with iespect, we prefer the reason- 
ing in Jagdish Prasad v. Hoshyar Singh 
(2) The other view which has been urged 
by Dr. Ambedkar for the appellant seems 
to render the third proposition laid down 
by their Lordships in Brij Narain v. 
Mangla Prasad (1), practically meaningless. 
According to this view it means that a 
mortgage by a father, if there is no 
antecedent debt, is not effective and does 
not bind the estate. of the sons qua 
mortgage, But if one can bring a suit 

-on tne basis of the transaction and obtain 
- a decree upon it and sell the estate in 
execution cf the decree, it is difficult to 
see what is the practical effect of the 
third proposition, and it may well be 
doubted whether their Lordships of the 
Privy Council would have thought it worth 
while | to lay down a proposition go purely 
technical and academic in its application, 
Accepting the view of the Allahabad High 
Court in Jagdish Prasad v. Hoshyar Singh 
(2), we hold that the cross-appeal fails, 
even though it has not been satisfactorily 
shown that the consideration for Ex. 62 was 
an immoral debt. We are not concerned 
in this case with the position where the pro- 
perty has actually been sold, or where 
the creditor has obtained a money decree 
against the father. In the circumstances 
as they exist here, plaintiff No. 1 is entitled 
to the relief which has been granted to him. 
The result is that both the appeals are 
dismissed with costs. ; 
D, Appeal dismissed. 


(3)1 Luck, 360; 93 Ind. Cas. 655; \ 3 
Oudh 321; 29 O O 260; 3 O W N 359, ;A IR 1926 
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LAHORE HIGH COURT 
Civil Reference No. 14 of 1937 
April 21, 1937 
Coxipsreram AND Din MOHAMMAD, dd. 
Messrs. MOHAMMAD MOHSIN MAULA 
BAKHSH— PETITIONER 


versus 
COMMISSIONER or INOOME-TAX 
— RESLONDENT 

Income Taz Act (XI of 1922), 8. 26—Partnership 
—Re-constitution of, reducing incidence of taz—Re- 
constitution, if bogus — Non-introduction of new 
capital or failure to value assets—Presumption as to 
genuineness, Ne 

It is open to any person to reduce the incidence of 
his income-tax in any legitimate way, and the mere 
fact that a re-constitution of the firm has reduced the 
incidence of the tax is by itself no evidence that the 
re-constitution is not real. The fact that the new 
Capital was not introduced would be no material for 
holding that the re-constitution wasnot genuine. 
There igno statutory obligation forthe valuation of 
assets before a firm can be re-constituted. The fact 
that after registration had been refused the firm 
reverted to their old constiturion clearly raises 
no presumption or affordyany ground for supposing 
that a constitution must be a bogus arrangement; 
for, alter their applicution for registration is rejected, 
there 1s no other courseopen to them than to proceed 
with their business as the old firm. ee 

O. Ref. made by the Commissioner of 
Income-tax, Punjab, North-West I rontier 
and Delhi Provinces, dated February 12, 
1937. 

Mr. Bashir Ahmad, for the Petitioner. 

Messrs. J. N. Aggarwal and S. M. Sikri, 
for the Kespondeut. Sa 

Coldstream, J.—This is a reference by 
the OCommissioner of income-tax, Punjab 
and North-West Froutier Provinces, under 
8. 66 (3), Income ‘Tax Act. ‘The circum- 
stances out òi which it has arisen are set 
forth in- the order of this Ovurt in Civil 
Miscellaneous No. 396 of 1936 of Decem- 
ber d, 1936. ‘I'he Commissioner, as 1 under- 
stana, in his statement has justified the 
rejection of the application of the petitioners 
for registration of their firm on the follow- 
ing grounds: (1) That no fresh capital 
is shown to have been added for the con- 
atitution of the new trm: (2) ‘That no 
provision for valuation ot the assets of the 
new partners of the partnership appears to 
have been made: (3) “That after tne appli- 
cation ior registration of tue firm was 
reiused, the petitioners reverted to their 
old constituiion ; and (4) that the object 
of the reconstitution ot the firm was to 
leduce the incidence of the income tax. 

As regards the fist of these reasons, it 
is an admitted fact that one ot vhe new 
partners, that is to say, the wile of Fazal 
Rahman brought in with her Ra 3,000 in 
cash. In any case, the fact that the new 


. 
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capital was not introduced would be no 
material for holding that the re-constitution 
was not genuine. There is no statutory 
obligation for the valuation of assets before 
a firm can be re=constituted. The fact that 
after registration had been refused the psti- 
tioners reverted to their old constitution 
clearly raises no presumption or affords any 
ground for supposing that a constitution 
. must be a bogus arrangement; for, after 
their application for registration had been 
rejected, there was no other course open to 
the petitioners than to proceed with their 
business as the old firm. It is not disputed 
before usthat it is open to any person to 
reduce the incidence of his income-tax in 
any legitimate way, and the mere fact that 
a re-constitution of the firm has reduced the 
incidence of the tax is by itself no evidence 
that the re-constitution is not real. We 
answer the question before us in the 
negative. The petitioners will be entitled 
to their costs. 


D. Reference answered. 





CALCUTTA HIGH COURT 
Criminal Miscellaneous Oase No. 108 of 
1938 
August 2, 1938 
BARTLEY AND HENDERSON, JJ. 
THAKAMANI DEBI—PETITIONER 
versus 
NEPAL CHANDRA 
BHATTACHARYYA—Opposrtre Party 

Criminal Procedure Code (Act V of 1898), s. 100— 
Complaint by person against certain persons under 
3. 497, Penal Code (At XLV of 1860), that they 
were carrying on intrigue with his wife—Wife 
living in her mother's house—No allegation that 
wife was confined under circumstances amounting 
to offence—Issue of warrant for wife's arrest under 
8. 100 held without jurisdiction. : 

A person lodged a complaint against four persons 
charging them with an offence under s. 497, Penal 
Code. The gist of the complaint was that they were 
carrying on an intrigue withhis wife. The infor- 
mation before the Magistrate was that the wife was 
living in her mother’s house, and there was not 
even a suggestion in the complaint that she was being 
detained by her mother against her will. On receipt 
of that complaint the Magistrate issued a warrant 
under s. 100, Criminal Procedure Code, against the 
wife and whensbe had been arrested under that 
warrant, he proceeded to make an order consigning 
her toa certain ashram: 

Held, that there was no allegation in the com- 
plaint that the woman was confined under circum- 
stances in which that confinement would amount 
to an offence, ithout such an allegation in the 
complaint, there was no jurisdiction to issue a 
warrant under s. 100 and the subsequent order 
directing what amounted to detention in oustody of 
the person arrested under that warrant was clearly, 
also without jurisdiction. 
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Messrs. Sudhansu Sekhar Mukherjee 
and Priti Bhusan Barman, for the Peti- 
tioner, 


Bartley, J.—In this case one Nepal 
Ohandra Bhattacharjee, a Police constable 
lodged a complaint in the Court of the 
Sub Divisional Officer of Alipore against 
four persons charging them with an offence 
under s. 497, Indian Penal Oode. The 
gist ofthe complaint was that they were 
Carrying on an intrigue with his wife 
who is the petitioner in the present matter. 
On receipt of that complaint the learned 


Magistrate issued a warrant under 
s. 100, Criminal Procedure Code, against 
the wife and when she had been 


arrested under that warrant, he proceeded 
to make an order consigning her to a 
certain ashram in Oalcutta, and directing 
her to be produced from there on the next 
day fixed forthe case. The wife, Thaka- 
mani Debi, has moved this Court against 
that order. It seems perfectly clear that 
the order made by the learned Magistrate 
is without jurisdiction. There was no 
allegation in the complaint that the 
woman was confined under circumstances 
in which that confinement would amount 
to an offence. Without such an allegation 
in the complaint, there was no jurisdiction 
to issue a warrant unders, 100and tha 
subseqi-::6 order directing what amounted 
to detesticn in. custody of the person 
arrested undar that warrant was clearly 
also without jarisdiction. In this view 
of the matter, we set aside the order 


complained of and direct that Thaka- 
mani Debi be set at liberty imme- 
diutely. 


Henderson, J.—I agree. The opposite 
party is the Officer-in charge of the ashram 
in which the petitioner is confined. He 
informs us that he is anxious to keep her 
in the ashram; but he relies solely upon 
the order of the learned Magistrate. I 
entirely agree with my learned brother 
that the order was without jurisdiction. 
It purports tohave been passed under 
the provisions of s. 100, Criminal Proce- 
dure Code. Panah section forms part of 
Oh. VII, -and is headed “Discovery of 
persons wrongfully confined”. Itis only 
necessary to read the section in order 
to see that before a warrant can issue, a 
Magistrate must, have reason to believe 
thai the person is confined under such 
circumstances that the „confinement itself 
amounts to an offence, The information 


C] 
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before -the Magistrate was that the 
petitioner was living in her mother’s house, 
and there was not even a suggestion that 
she was being” detained by her mother 
That is sufficient to show 
that this warrant is entirely illegal. The 
section provides that a Magistrate on the 
person being produced, shall make such 
order asin the circumstances of the case 
seems proper. lam bound to say that, in 
my opinion, this order was both ill-advised 
and indiscreet; nor was her name 
included in the list of twenty-seven wit- 
nesses. She wasas much entitled to her 


liberty as anybody else. The effect of 
the Magistrate's order is to deprive her 
of that liberty and to sentence her toa 


sort of irregular imprisonment for no 


reason whatever. 


. 


Be Order set aside, 


PRIVY COUNCIL 
Appeal from the Lahore High Court 
October 17, 1938 
Lord Wrigu, Lorn Romer, Lorp PORTER 
AND ŞIR GroRaE RANKIN 
Lala NAND KISHORE—APPELLANT 
Versus 
AZMAT ULLAH, OFFICIAL 
RECEIVER, DELHI, AND ANOTHER 
-—RERPONDENTS 

Deed—Construction — Partnership— Held money 
advanced by one partner to the other could not be 
recovered from partnership estate and that former 
had no lien on latter's share. 

Held, after construing the relevant provisions of 
the partnership deed that the money due to the 
plaintiff from R (the other member of the partnership 
of which the plaintiff was one) was not a debt of the 
partnership, and could not{be recovered from the part- 
nership property. As against R's share in the surplus, 
if any, of the partnership property, the plaintiff could 
not claim priority over the other creditors of the 
debtor. It was true thatthe plaintiff advanced the 
money to R to enable him to acquire his share in the 
estate, but that circumstance alone could not give 
the former a lien on the latter's share in the 
parnership property. There was neither any 
statutory rule nor any general principle which 
would place the plaintif ona footing higher than 
that occupied by the other creditors of the insolvent. 
His claim for priority over other creditors must, 
therefore, be disallowed. 

Messrs. A. M. Dunne, K. C. and R.E. 
Handoo, forthe Appellant. x 

Lord Romer.—This is an appeal from 
a decree of the High Court of Judicature 
at Lahore dated November 16, 1933, set- 
ting: aside a. decree of the Senior Subordi- 
nate Judge at Delhi, dated August 5, 1929, 
in an action in which one Lala Shibba Mal 
(singe deceased and pow represented by 


° 
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the appellant) was the plaintif and the 
second respondent, Rai Sahib Rup Narain, 
was originally the sole defendant. The 
defendant having become insolvent, the 
first respondent, the Official Receiver, Delhi, 
was added as a party to the suit. The 
short question to be determined is whether 
a sum of Rs. 1,66,570 that admittedly 
became due from the second respondent 
to Lala Shibha Mal constitutes, as was 
held by the Subordinate Judge, a charge | 
upon the interest of that respondent in 
certain land at Delhi hereinafter referred to 
or whether, as was held by the High Court,. 
the sum is merely an unsecured debt. The 
facts giving rise to the appeal are as 
follows: 

On November 24, 1921, the said Rup 
Narain, therein called the first party, and 
the said Shibba Mal, therein called the 
second party, entered into a deed of . 
partnership. As the question in dispute is 
principally one as to the true construction 
of that document, it is necessary to con- 
sider its provisions in some detail. It 
begins hy a declaration made by the parties 
to the effect that both the parties had jointly 
purchased two blocks of property situate iu 
Delhi City near Barh Shahbulla by means 


of a sale-deed, and continues. as fol- 
lows :— 

“Therefore, they will abide by the following 
terms: 


1, In the sale-deed in respect of the property, 
the name of the second party has been entered ` 
as the vendee. But as a matter of fact the first 
party is the purchaser of three-fourths share, while 
the second party is the purchaser of one-fourth 
out of the two blocks mentioned above. 

2. The first party has paid Rs. 25,000, and 
the second party rupees one lac on account of the 
sale price, 

3. Both the blocks of the property have been 
purchased for Rs. 1,25,000, The first party shall 
pay interest to the second party at the rate of 
Re. 0-14-0 (annas fourteen) per cent. per mensem 
on Rs, 68,750 inasmuch asthe latter has invested 
Rs. 68,750 for the former.” 

Now as will appear from later clauses in 
the deed the obiect of the partnership was 
to turn the two blocks of property to pro- _ 
fitable account either by letting them to 
tenants or by selling them, and in later 
clauses of the deed there are provisions 
such as are commonly found in articles of 
partnarship relating to the management of 
the partnership property, and the propor- 
tizns in which the profits and losses were 
to be shared by the partners? But it is 
plain that the three clauses above set out 
aré not in strictness terms of the partnership 
at all. They are rather in the nature of 
recitals as to the ownership of the proper- 
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ties that are being brought into the part- 
nership by means of which the partnership 
profits are to be earned, and of provisions 
as tothe financial adjustments to be made 
between the owners in consequence of the 
fact that the second party had paid more 
than his proper share of the pnrchase 
money. The excess, therefore, of the lac of 
rupees which he had paid over Rs. 31,250 
(which was his proper share) amounting to 
Rs. 68,750 was rightly treated ag having 
been invested by him forthe first party. 
It was ineffecta loan by him tothe first 
Party without security, and the loan was tc 
bear interest at the rate mentioned in 
el. 3. The circumstances of the case, no 
less than the language of these clauses, are 
quite inconsistent with the idea that the 
Rs. 68,750 was a loan made by the second 
party to the partnership. Had it been so it 
could not possibly have been deseribed as 
an investment for the first party, and the 
liability to pay interest on it would not 
have been imposed on the first party, but on 
the partnership itself. 

The next two clauses, however,seem to be 
nae partnership clauses. They are as fol. 
ows:— 

“4. The first party shall be the owner of three- 
fourths share while the second party shall be the 
owner ofone-fourth share, out of the entire income 
of the property. 

5. Deeds of rent to be secured from tenants 
shall be in favour of both the parties, Tenants 


shall be located and dislocated with the consent and 
consultation of both the parties.” 


But then comes a clause concerning which 
it is more difficult to determine whether it 
is one relating to the conduct of the part- 
nership business or one relatingto some- 
thing to be done to the property as a preli- 
minary to such business being entered 
upon. It is in these terms :— 

“6. Both the blocks of the property are in 
rotten condition. Hence the first party shall pay 
Rs. 20 (rupees twenty) per cent. and the second 
party Rs. £0 (rupees eighty) per cent. towards 
total cost of construction thereof. The second party 
shall not get interest on its one-fourth share of the 
cost of construction while the first party shall be 
liable to pay the amount of its own share together 
with interest at the rate of Re 0-14-0 (aanas 
fourteen) per cent. per mensem, The second party 
shall pay one-fourth of the amount spent. The 
second party shall continue charging interst at the 
above rate on the suplus amount spent by that party 
for the first party. For instance, if Hs. 100 are 
spent, the first party shall pay Ra. 20 (rupees twenty) 
and the second party shall charge interest on 
Rs, 59 @upees fifty-five) from the first party leaving 
Rs. 25 (rupees tWenty-five) without interest out of 
the remaining sum of Rs, 80 (rupees eighty)”. 

The re-construction of the premises might 
well haveebeen made a partnership affair 
and the costs might well have heen 
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provided for by advances made by the 
parties to the partnership. But in that 
case interest on the money advanced by 
the second party in excess of one-fourth 
of the cost would be paid to him by the 
partnership, i. e, out of the partnership 
funds before any division cf the partner- 
ship profits, and not, as is provided by 
the clause, by the first party personally. 
Nor could such excess have possibly been 
described as being spent by the second 
party for the first party. It would have’ 
been spent for the partnership. Their 
Lordships are accordingly of opinion that 
cl. 6 must be treated as a clause that 
was intended not to govern the relationship 
between the parties asco-partners, but the 
relationship between them as co-owners of a 
property that was after re-construction to be 
the subject-matter of the partnership. In 
other words. their Lordships are of opinion 
that any sum paid by the second party 
towards the cost of re-construction in excess 
of his quarter share is to be treated asa 
loan made by him to the first party in- 
dividually and not as a loan made to the 
partnership. This view is corroborated to 
some small extent by a consideration of 
cls. 7 and 8, For cl. 7 provides that the 
work and the management Of construction 
shall be carried on with the consent and 
the consultation of both parties, whereas 
cl. 8, which seems to be addressed to the 
period after the construction has been 
completed, says this: — 

“8, The first party resides in Delhi. Hence the 
said party shall manage the entire affairs con- 
nected with the property get necessary repairs effected 
thereto and keep a regular account thereof and 
render the same monthly,” 

Further confirmation of the view is to be 
found in cls. 9 and 10 which regulate the 
partnership dealings in the alternative 
cases of the property being retained agai 
income producing coacera, and of the prop- 
erty being sold at a profit. Both clauses 
in terms deal only with the property after 
ye construction, 


On June 6, 1924, a supplemental deed of 
partnership was entered inio by the pirties. 
It provided for the bringing into the 
partnership of an additional plot of land 
to which the parties were entitled in the 
same proportions as before, but does not 
otherwise materially affect the position, It 
does, however, once more refer to the 
interest on the sums paid by the second 
party in excess of his quarter share wnetner 
in connection with the original purchase or 
in connection with the re-construction of the 
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properties as interest which is chargeable 
from the first party and which the first 
party is bound to pay to the second party. 
The re-construction of the buildings pro- 
ceeded and the plaintiff Shibba Mal paid 
into Rup Narain’s account sums amounting, 
ashe alleged, to some Rs. 43,000 towards 
the cost thereof. But he was unable to 
obtain from Rup Narain re-payment of either 
the Rs. 68,750 and interest thereon men- 
tioned in the deed of partnership or the 
excess of the Rs. 43,000 over his quarter 
share of the cost of the re-construction. Nor, 
ashe alleged, could he even obtain from 
Rup Narain any satisfactory account of the 
way in which the Rs. 43,000 had been ex- 
pended. Accordingly on January 6, 1926, 
he instituted the present suit against Rup 
Narain praying for a decree against the 
defendant for Rs. 90,750, being the 
Rs. 68,750 with accrued interest amounting 
to Rs. 22,000 and also an account of Rup 
Narain’s dealings with the moneys paid by 
the plaintiff towards the expenses of the 
re-building and payment by the defendant 
with interest of the amount found due to 
the plaintiff on taking such account. It is 
interesting to observe that this was in no 
sense a partnership action. It neither claim- 
ed a dissolution and winding up of the part- 
nership nor the taking of any partnership 
accounts. It-was an action against the 
defendant in his personal capacity, and 
sought to make him and not the partnership 
assets liable for re-payment of the sums 
alleged to be due. It was indeed alleged 
by the plaintiff in his petition of plaint 
that both the Rs. 68,750 and the Rs. 43,000 
had been paid into the account of the 
defendant, and not into the partnership 
account. He did, however, contend that 
the defendant's share in the property was 
“hypothecated with the plaintiff till the 
amount due is paid off which forms a charge 
thereon”. The defendant in his written 
statement raised various defences of which 
it is only necessary to refer to two. He 
alleged that the suit was not maintainable 
unless the plaintiff asked for a diasolution 
of the partnership and he denied that any 
sums due’ to the plaintiff constituted a 
charge upon his share in the property at 
Delhi. He also alleged that one Gopi Nath 
had with the consent of both parties been 
appointed to keep accounts of the expenses 
of the re-building operations, It would 
seem from this written statement that the 
defendant was endeavouring to maintain 
that the sums advanced by the plaintiff 
were advanced to the partnership and .not 
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to the defendant personally. He does not 
appear to have observed that if this were 
true, the sums were in effect charged upon 
the property. For in the winding up of the 
partnership the property would have to be 
sold and loans made by a partner to the parte 
nership would after payment of other 
creditors be applied in re-payment of such - 
loans. If on the other hand, as the plaintiff 
seemed to be contending, the advances 
were made to the defendant personally, 
they would not in the absence of express 
agreement, and admittedly there was none, 
be so charged at all, 


By the time the case came on for 
hearing before the Subordinate Judge the 
position had altered to some extent. 
The defendant had become insolvent, and 
the Official Receiver had been added as a 
party. The parties, moreover, had agreed 
upon a dissolution of the partnership, the 
property at Delhi being retained in specie 
by the parties as to three-fourths by the 
defendant, and as to one-fourth by the 
plaintiff. The accounts kept by Gopi 
Nath had been agreed between the parties 
and the amount shown by those accounts 
to be due to the plaintiff was Rs. 1,66,570. 
Their Lordships have not been supplied ` 
with a copy of those accounts, and they 
do not, therefore, know how the bilance 
found due to the plaintiff was arrived at, 
But it does not appear that any profits 
ever accrued to the partnership from - 
lettings of the property, and there were 
no outside creditors to be dealt with. It 
may therefore be assumed that the 
balance in question was entirely composed 
of the Rs. 68,750 and the excess con- 
tributed by the plaintiff to the re-build- 
ing operations over his own one-fourth 
share, together with accrued interest on 
those sums. In these circumstances the 
only question to be decided atthe hear- 
ing was whether these sums were to be 
treated as having been advanced by the 
plaintiff to the. defendant personally or to 
the partnership. 


It was held by the learned Senior 
Subordinate Judge that the Rs. 1,66,750 
were a partnership debt. “The amount 
dueto Shibba Mal”, he said “is Rs. 1,66,750 
of the Barshah Bulla property. Rup 
Narain’s share is three-fourths in the 
property. Before he can get his share, 
the patnership debt due to Shibba Mal 
must be paid by him. His share, there- 
fore, is liable for the amount.” @n the 
assumption that the debt wasa partner- 
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ship debt it is not, with all respect to 
the learned Subordinate Judge, easy to 
understand why the defendant's three- 
quarters share in the property should be 
saddled with the whole of it and not 
merely three-fourths. But in view of the 
conclusion to which their Lordships have 
come as to the nature of the debt, this 
is not material. From this judgment and 
the decree founded upon it an appeal was 
taken to the High Court. It came on for 
hearing before Sir Shadi Lal and Abdul 
Rashid, J. The appeal was allowed. Sir 
Shadi Lal in the course of his judgment 
in which Abdul Rashid, J. concurred, said 
that be was unable to accede to the con- 
tention that the loan was made by the 
plaintiff to the partnership and not to Rup 
Narain personally. He then referred to 
ela 1, 2, 3 of the deed of November 24, 
1921, mentioning in particular the state- 
ment in cl. 3 that the Rs. 68,750 had 
been invested by Shibba Mal for Rup 
Narain. “The language of this document” 
he said, “makes it clear that the afore- 
said sum was advanced as a Joanto Rup 
Narain and not to the partnership”. He 
then referred to cl. 6 as pointing to a 
like conclusion in reference to the cost 
of re-building, a clanse which he pointed 
out was substantially repeated in the 
supplemental deed of June 6, 1924, He then 
proceeded as follows: 

“In the face of these express covenants it connot be 
contended that the plaintiff advanced the money to 


the partnership, and should, therefore, be regarded as 
@ creditor of the firm.” 


Then after referring to the way in which 
deht of a partnership are provided for on a 
dissolution, he added this :— 

“Now, the money due to the plaintiff is not a 
debt of the partnership, and cannot be recovered 
from the partnership property. The question then 
arises whether, as against Rup Narain’s share in 
the surplus, if any, of the partnership property, 
the plaintiff can claim priority over the other 
creditors of the debtor, It is true that the plaintiff 
advanced the money to Rup Narain to enable him 
to acquire his share in the estate, but our atten- 
tion has not been invited to any authority in 
support of the proposition that that circumstance 
alone would give the former a lien on the latter's 
share in the patnership property. There is neither 
any statutory rule nor any general principle which 
would place the plaintiff on a footing higher than 
.that occupied by the other creditors of the insol- 
vent. His claim for priority over other creditors 
must, therefore, be disallowed.” 

With these observations of Sir Shadi Lal, 
their Lordsrips desire to express their 
respectful agreement. 

Their Lordships will therefore humbly 
advise His Majesty that the appeal should 
be dismissed. 
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As the respondents have not appeared, 
there will be no order as to costs. 

D. Appeal dismissed. 
Solicitors for the Appellan!:—Messrs. 
H. S. L. Polak & Co. 





CALCUTTA HIGH COURT 
Oriminal Revisioa No. 136 of 1938 
May 20, 1938 
BARTLEY AND KHUNDKAR, JJ. 
HARADHAN MAITY—P2TITIongR 
versus 
EMPEROR- Opposite Party 
Criminal Procedure Code (Act V of 18984, s. 103 
—Search witnesses previous convicts and one of them 
having civil suit against accused—Search held 
violated law. : 
On a search of the house of the accused by excise 
officers, a quantity of illicit liquor and materials for 
illicit distillation were recovered from the house, 
There were serious discrepancies in the evidence 
given by the two search witnesses and the search 
witnesses had been previously convicted of criminal 
offences and one of them hada civil suit against 
the accased : $ 
Held, that the search was conducted in a manner 
which amounted to violation of the law. 
Mr. Sudhanan Sekhar Mukherjee, for the 
Petitioner. 
Mr. D. N. Bhattacharya, for the Oron. 
Khundkar, J.—The petitioner bas been 
convicted under s. 46 (a) and (f), read 
with s. 62, Bengal Excise Act, and has 
been sentenced to rigorous imprisonment 
for four months. The Courta below have 
found that a quantity of illicit liquor and 
materials for illicit distillation were reco- 
vered from his house ‘The petitioner's 
deferce was that he was not the owner 
of the house in which these articles were 
said to have been found, and that he had 
no knowledge of them, and that indeed he 
was not present at the time of recovery, 
The evidence for the prosecution consists 
of the testimony of the Excise Sub-Inspec- 
tor who carried out the search, and of two 
search witnesses. On behalf ofthe defence 
four witnesses were examined, all of whom 
deposed that 'ti.e house in which the articles 
were recovered belonged to the petitioner's 
wife and that the petitioner was not there 
when those articles were found by tke 
Excise Sub-Inspector, Upon an examina- 
tion of the evidence of the Excise Sub- 
Inspector and the twosearch witnesses, we 
are of opinion, that there were serious 
discrepancies in their evidence upon mate- 
rial points. The Sub-Inspector stated that 
he found one handi and one ghati, a still 
and a receiver, respectively,in the bed room 
of the accused, while ome of the search wit- 
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nesses said that the accused produed them 
from his cook shed ; and the other search 
witness said that the accused produced them 
from his bed room. 

This Rule was issued upon the ground 
that the search was conducted ina manner 
which amounted to violation of the law. Sec- 
tion 103, Criminal Procedure Oode, requires 
that before making a search the officer 
or other persons about to make it shall call 
upon two cr more respectable inhabitants 
of the locality to attend and witness the 
search. Section 81, Bengal Excise Act, 
has the effect of making this provision 
applicable toa search conducted by an 
Excise Officer. In the circumstances we 
consider itto be a matter of regret that 
both the search witnesses were found on 
their own admission to have been previous- 
ly convicted for criminal offences. One of 
the search witnesses further admitted that 
he had a civil suit with the accused. 
Upon the fullest consideration of all the 
facts and circumstances in the case, we 
think that it would be unsafe to uphold 
this conviction. We feel that the accused 
ought to be given the benefit of the doubt, 
and that his conviction and the sentence 
passed on him must be set aside. This Rule 
is made absolute. We direct that he be 
released from his bail. 

Bartley, J.—I agree. 

8. ` Conviction set aside. 





NAGPUR HIGH COURT 
Civil Revision Application No. 210 of 1937 
December 3, 1937 
Nryoat, J. 
RAMCHANDRA— A PPLICANT— 
DEFENDANT 
versus 
KAYAM HUSSAIN—(PiLatntize}— 
AND ANOTHER—DgFENDANT No. 2—Opposite 
Party 

Civil Procedure Code (Act V of 1908, 0. KAT, rr, 58, 
60, 63— Objection under r. 58, if can be taken after sale 
of property in execution— Objection dismissed—Suit 
ander r. 63, if competent, 

The attachment does not cease when the property 
is sold in execution and a valid objection can be 
made after sale to the attachment under O. XXI, 
r. 58, Where such an objection was made but was 
dismissed by the execution Court, that dismissal must 
be under r. 60 of O. XXI, and consequently,the dis- 
appointed objector is entitled to file a suit under 
O. XXI, 17.83. Jagennadham v. Bura Padayya (2), 
Bhagchand v. Jhunia (3) and Raghynath Das v. 
Sundar Das (4), relied on Maung Po Pev. Maung 
Kwa), not followed. Nanhelal v. Umrao Singh 
(Sand Haji Dada Kachia Mallik Haji Wali Moha- 
mad V- Pannalal (6), distinguished. 

0. R. App. of the order of the Court 
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of the Third Sub-Judge, Second Class, 
Nagpur, dated January 25, 1937, in O. 8. 
No 39-A of 1936. 

Mr. P. P. Deo, for the Applicant. 

Mr. R. G. Rau, forthe Non Applicant. 

Order.—This is a petition to revise an 
interlocutory order passed by the Third 
Subordinate Judge, Second Olass, Nagpur, 
in Civil Suit No. 39-A of 1936, on Jan- 
uary 15, 1937. 

The two questions which arise for deter- 
mination are (1) whetber an objection fo 
attachment is competent after the sale of 
the attached property, and (2) whether 
the value of the suit for purposes of 
court-fees and jurisdiction is the value 
of the property in dispute when the 
judyment-debtor is impleaded in the 
suit instituted under O. XXI, r, 63, 
Civil Procedure Code. 

Ramchandra, defendant, obtained a 
deeree against Qurban Hussain on August 
9, 1932, and attached certain property 
in execution of that decree. The judg- 
ment-debtor’s property was sold in 
execution on January 6, 1935. Subse- 
quent tothe sale, namely, on January 12, 
1935, the non-applicant No. 1 Kayam 
Hussain lodged an objection to the attach- 
ment of the property. That was dismissed 
summarily, and the sale was confirmed 
on April 27, 1935, The disappointed 
objector instituted the suit of which this 
revision petition arises under O. XXI, 
r. 63, Civil Procedure Code, to establish 
the right which he claimedto the pro- 
perty in dispute. Two preliminary grounds 
were raised by the defendant but they 
were overruled, Hence this revision 
application by the defendant Ram- 
chandra. 

On behalf of the applicant who is the 
decree-holder, it is contended that the 
objection to attachment was not tenable 
as it was made afterthe date of the 
execution sale and that the objection 
itself being void the objector could not 
avail himself of the provisions of O. XXI, 
r. 63, Civil Procedure Code. Reliance is 
placed on Maung Po Pe v. Maung Kwa 
(1) where in it was held that an application 
for removal of attachment under O. XXI 
r. 58 of the Civil Procedure Code should 
be made before the property attached 
has been sold and that a Court acts in 


excess of jurisdiction if it entertains 
such an application after sale. This 
case was considered in Jagannadham 


(1) 5 R 751; 107 Ind. Oas, 161; A I R 1928eRang. 
80, 
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v. Bura Pydayya (2), but was not 
followed. The view expressed by the late 
Court of the Judicial Commissioner, 
Nagpur in Bhagchand v. Jhunia (3) 
is also against that taken in the Rangoon 


case. It appears to me that the view 
of the Nagpur Judicial Commissioners 
Court is the sound one. Order XXI, 


r. 55, Civil Procedure Code, enumerates 
the various events on the happening of 
_ which the attachment will be deemed to 
have been removed. Order XXI, r. 57, 
also provides that the attachment will 
determine if the execution application is 
dismissed for default of the deeree- 
holder. Itmay be a valid argument. 
to say that the rr. 55 and 57 are net 
exhaustive of all the circumstances which 
would result in the termination of the 
attachment, but it must be borne in mind 
thatifthe sale which is an important 
stage in the execution proceedings, 
had been regarded by the Legislature as 
resulting in the removal of attachment, 
there was nothing to preclude the Legis- 
lature from expressly saying so. Absence 
of mention of sale as determining the 
attachment either in r. 55 or r. 9/ goes 
to indicate the mind of the Legislature 
to regard the sale as not imparing the 
attachment rather than the contrary. 
` It has to be seen whether there is any 
element in the sale itself which militates 
against the continuance of the attachment. 
It doesnct appear reasonable to assume 
that mere holding of the sale would have 
that result, because the object of attach- 
ment is to ensure an uninterrupted 
transfer of judgment-debtor’s right, 
title and interest 
chaser. As has been pointed out by their 
Lordships of the Privy Council in Raghu- 
nath Das v. Sundar Das (4) the object 
of the attachment is to prevent or avoid 
private alienation by the judgment-debtor. 
If thatis the object, the attachment must 
subsist so long as title remains with 
judgment debtor totempt him to sell the 
property privately. It may be ccntended 
that when the Court itself has held the 
sale, the judgment debtor cannot possibly 
sell it again privately. This argument 
looks specious but is not sound because 

(2) 55 M 251; 134 Ind, Cas. 809; AI R193: Mad. 
782; 61M L J 884; 34 L W 385; (1931) M W N 902; 
Ind. Rul. (19381°Mad 857. 

(3,1 NL RB 167, 

(4) 42 O 72; 24 Ind. Cas. 304; A IR 1914 P C 129; 41 
TA 251; 180 W N 1058; 1 L W 567; 27M1L J 150; 


16 M L T 353; (1914) M W N 747; 16 Bom. L R £14; 20 
O LJ 555; 13 A L J 154 (PO). 
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the sale held by the Court is liable to be 
set aside for irregularity or illegality 
in conducting and publishing the sale or 
fraud on the part of the parties. Since 
an execution sale is liable to reversal in 
certain circumstances and the Code 
does not provide for a fresh attachment 
to be made in the event of the sale 
being set aside, it must be predicated that 
either the attachment ceases with the sale 
and is revived on its reversal, or that it 
remains in force notwithstanding the 
sale. If it is assumed that the attachment 
ceases with theexecution sale, then the 
judgment-debtor may dispose of his 
property with impunity in the interval 
between the sale and its reversal and 
thus preclude the executing Court from 
putting up the property to sale again. 
A hypothesis which leads to such a start- 
ling and absurd conclusion cannot but be 
rejected. It must, therefore, follow that 
the attachment must be deemed to con- 
tinue in spite of the sale until itis cone 
firmed. It is only after confirmation of 
the sale thatall fear of the judgment- 
debtor's surreptitiously disposing of the 
property will cease. It is argued by the 
learned Oounsel for the applicant that as 
soon asa sale is held bythe Oourt its 
power to execute the decree comes to 
an end, Reference is made to Nanhelal v. 
Umrao Singh (5) and Haji Hasan v. Panna- 
lal (6). All that their Lordships of the 
Privy Council said in the first mentioned 
case was that the Court has no option 
but to confirm the sale under r. 92, 
where no application is made under 
rr. 89, $0 or 91, but it does not appear 
to have any bearing on the question 
under consideration Thereis nothing in 
any of the two cases to suggest that the 
executing Court becomes functus oficio 
as soonas the execution sale is held. 
If that were so, the executing Oourt 
would have no power to deal with any 
applicatiun made under rr. 89, 90 or 91 
and these rules would be rendered nuga- 
tory. 

lam, therefore, of the opinion that the 
attachment does not cease when the pro- 
perty is sold in execution and that a 
valid objection can be made after sale to 
the attachment under O. XXI, r. 58, 


(5) 27 NLR 95; 130 Ind. Cas, 686; A I R 1931 PO 
33: 581A 50; 1N LJ 28; 53 OL) 187; 35 O WN 
381; 60 M L J'423:33 L W 449; (1931) A L J 287; (1931) 
M W N 281; 8 O W N 585; Ind. Rul. (1931) P C 94; 33 
Bom. L R 450 (P 0). 

(6) 19 N L 7296; 169 Ind. Oas 99; A IR 1937 Nag. 
98;9RN 300, . 
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In the present case such an objection 
was made but was dismissed by the 
execution Court. That dismissal must be 
under r. 60 of O. XXI, and consequently 
the disappointed objector was entitled 
to fle a suit under O. XXI, r. 63. 

Itis unnecessary to decide the second 
question as the non-applicant decree-holder 
has struck out the name of the judgment- 
debtor fromthe plaint and the question 
of the amount of court fees leviable 
in the suit does not arise. The value cf 
the property may be Rs. 3,000 but it 
was sold to satisfy the decree for Rs. 700. 
As the matter in disp ute is now confined 
only to the objector and the decree-holder, 
the value of the suit would be the value 
of the decree, namely, Rs. 700as found 
by the Cour below. 

The application is dismissed. I make 
no order as to costs. 

D. Application dismissed. 


ee 


CALCUTTA HIGH COURT 
Criminal Revision No. 358 of 1938 
June 21, 1938 
M. O. Guossz, J. 

PRAFULLA KUMAR MUKHERJEE AND 
ANOTAER—ACOUSED— PETITIONERS 
versus 
EMPEROR—Opprostts Party. 

Bengal Public Gambling Act (II of 1867), s. 11— 
Persons on their way to race-course—- Possessing racing 
guides and notes on horses — Inference that they were 
taking unauthorized bets, tf justified. 

Having racing guides and notes on horses does not 
necessarily justify the inference that the persons 
possessing them were taking unauthorized bets. It 
is not unlawful for mento possess racing guides and 
notes on horses specially when they are on their way 
to the race -course to attend the races. ods 
* Mr. Moni Mukherjee. for the Petitioners. 

Mr. Nirmal Ch. Das Gupta, for the 
Orowa. 


Order.—This is a petition under ss. 435 


and 439, Criminal Procedure Oode, by two ` 


men, Prefulla Kumar Mukherjee and J. E. 
Skipp. Tae case is that petitioner No. 1 
is a respectable gentleman living at Hari 
Ghose's Street and petitioner No. 2 is a 
respectable European merchant residing in 
No. 5, Kyd Street in Calcutta, that on 
Saturday, December 18, 1937, at, about 
130 p.m. petitioner No. 1 while on his way 
to the races, stopped in front of the pre- 
mises of peillioner No. 2 and*gave him 
a lift in the car as they were both going 
to the races. It is alleged by the prosecu- 
tion that while petitioner No. 1 was wait- 
ng in the car in Kyd Street and peti- 
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tioner No. 2 bad just taken his seat, 
witness Ramzan approached the petitioners - 
and gave them a marked-ten-rupee note as 
his betting money and went away. Then 
as the car was proceeding towards Chowrin- 
ghee along Kyd Street, the Police Officer, 
prosecution witness No. 1, put his hackney 
carriage across the road and stopped the car. 
Then he along with other men got down and 
searched the persons of the two petitioners 
and recovered the said marked ten rupee 
no'e, racing guides and bits of papers with 
names of horses and cash in all about 
Rs. 240. The petitioners were put under 
arrest on the charge that they were carry- 
ing on an illegal gaming on race horses in 
their private motor car. They were put up 
on trial before Mr. H. K. De and convicted 
under s. 11, Bengal Public Gambling Act, 
(Act IE of 1867) and fined Ra. 50 each. The 
defence was that the petitioners were abso- 


“ Jutely innocent of the charge; they denied 


having received any marked ten rupee note 
from witness Ramzan, that they were pro- 
ceeding along Kyd Street towards the race- 
course when they were stopped by the 
Police in the middle of the road and were 
arrested and searched, 

The judgment: of the learned Magistrate . 
gives no assistance in the matter. He says 
that no molive to make a false case has 
been suggested or proved. It is urged that 
itis not necessary to urge anything more 
than the Police Officers stard to gain a 
reward if they can get a conviction in a 
gambling case, and it is necessary in each 
case to consider the evidence carefully. The 
learned Magisirate merely says that in the 
evidence there is a substantial case »gainst 
both the accused. The whole of the evi- 
dence has been read in this Court. The 
Police Officer deposes that he had certain 
information and acting on that information 
he gave a marked ten rupee note to witness 
Ramzan to bet with the accused men with 
the same and that he saw Ramzan go up 
to the motor car and hand over the note. 
Immediately after that he had the car 
stopped as it was proceeding and searched 
and found racing guideson both the accused 
and a slip of paper with names of horses 
and amounts of bets, Ex. 3, and sums of 
money including the marked Rs. 10 note. 
The two search witnesses corroborate him 
that cn search of the two accused, racing 
guides and a certain sum of méney anda 
slip of paper were found. Ramzan, the 
alleged informer, is the fourth witness. He 
makes out that he frequently bets with the 
accused and on the day in quéstion ke went 
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with a ten rupée note, handed over to him 
- by the Police Officer and paid the bet. He 
did not bet any money of his own, He says 
that he handed over the ten rupee note for 
betting cn three horses but he did not 
name any horseon any of the races and 
he did not receive any slip as to the 
amount of his bets. He gave the reason 
that there wes no time. Itis the prosecu- 
tion case that the accused men were un- 
authorized bookmakers; it is hardly worth 
credit that a bookmaker would receive a 
ten rupee note for bets on three horses 
without himself making a note of the sum 
or giving any token to the person who 


hands over the money. In this case bet-. 


ting notes werefound with the accused men, 
and no tckens were found with Ramzan. 
The wh le affair took place in Kyd Street 
-near about the house of the Commissioner 
of Police. The accused men on their own 
showing are two gentlemen who were going 
in their own motor car to attend the races. 
Their having racing guides and notes on 
horses does not necessarily justify the in- 
ference that they were taking unauthorized 
bets. It is not unlawful for men to possess 
racing guides and notes on horses specially 
when they are on their way to the race: 
course to attend the races. The evidence 
of Ramzan is not, in my opinion, sufficient 
to convict the twomen. The fact that the 
petitioners picked upa Rs. 10 note which 
Ramzan dropped into their car does not 
by itself justify the inference that they 
were gambling in unathorized bookmak- 
ing. The Rule is made absolute, the con- 
. Wictions are set aside and the fines, if paid, 
will-be refunded, 


Be Rule made absolute. 


RANGOON HIGH COURT 
Criminal Appeal No. 216 of 1938 
March 7, 1938 
Ropsets, O. J. AND DUNKLEY, J. 

Tur KING—Prosrcutor 
versus 
NGA PU GYI—Acousgp 

Penal Code (Act XLV of 1860), ss, 302, 97— Ac- 
cused beginning quarrel by acting improperly to- 
wards deceased's wife—When asked by deceased to 
leave place, not doing so—Fight ensuing—Accused 
stabbing deceased causing his death—Accused held 
was guilty of murder and hadno right of self- 
defence. . 

An accused began a quarrel by acting in an im- 
proper manner towards the deceased’s wife, and 
when he was asked by the deceased and the deceas- 

` ed's wife*to leave the scene peacefully, he declined 
o do so, Oonsequently a fight ensued in which the 


bun KING v. NGa PU Ger (BANG) 


413 | 


accused stabbed the deceased with a knife, who died 
as a result: 

Held, thatthe accused had no right of self-defence 
and was guilty of murder. 

Gr. A. from an order of the Additional 
Sessions Judge, Insein, dated November 
24, 1937. 

Roberts, ©. J.—The respondent was 
charged with the murder of one Ba Shun at 
Hlawge village on August 25, 1937, and 
was acquitted by the Additional Sessions 
Jadge of Insein: the Government now 
appeal against this order of acquittal. The 
facts are that on the day in question Ma 
Aye Mya, the wife of the deceased, came 
out of her house at about 3 o'clock in the 
afternoon and she saw the respondent 
coming down from a pony cart, which was 
being driven by one Karapaya: and the 
respondent asked her where she was going 
to, employing a phrase which, all the 
Burmese witnesses agree, was extremely 
familiar in character and of such a kind 
that no cne would address it to a married 
woman unless indeed he were her husband. 
She resented his method of address and 
asked him to go away; but he declined and 
seamed determined to stop and pick a quarrel 
with her. Thereupon her husband Maung 
Ba Shuo, the deceased, who was in the 
house, called cut to him to go away, but 
again he declined to do so and stood his 
ground. One of the eye-witnesses, Ma Ngwe 
Kyi, who has known the deceased and his 
family for many years and who is a next- 
door neighbour, said that instead of going 
away the respondent took three or four 
steps towards the house of Ba Shun. Ba 
Shun thereupon picked upa stick, which 
was an exhibit in the case and is no doubt 
a formidable weapon, and came out, having 
first said to the respondent, “Do not come 
to me.” The respondent, instead of going 
away as he had been asked to do, stood his 
ground and when Ba Shun approached him 
the latter struck him a blow with the stick 
in order toinduce him to go away. There- 
upon the respondent drew a knife, which 
was in.his possession and which has a blade 
nearly three inches in length, and he 
stabbed the deceased just blow the left 
nipple in a place which, according to general 
knowledge, is one of the most vulnerable 
parts of the body, and the wound thus 
caused By the knife transfixed the heart 
and although Ba Shun was able to make a 
statement about an hour later, by 4-30 ho 
was dead. There can be no doubt, in our 
opinion, that ‘the wound which was inflict- 
ed was sufficient in the ordinary course of 
nature to cause death and the intention in 
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inflicting such a wound must be clear from 
- the place at and the force with which it 
was inflicted. f l 
We have heard in this case suggestions 
that the respondent was exercising the 
right of private self-defence, although per- 
haps exercising it in a manner too vigorous 
to be defensible, and that he has committed 
some lesser offence than murder. There is 
no force in these contentions. The respon- 
dent, although he may first have been on 
the road for a legitimate purpose, remained 
there being guilty of conduct which was 
likely to produce a breach of the peace, He 
was indulging in insolent behaviour and 
provocative language both to the woman 
Ma Aye Mya and also to her husband. 
When invited to go away on two separate 
occasions he declined to do so, and this 
incident would never have occurred if he 
had left the neighbourhood instead of wait- 
ing for the onslaught of Ba Shun, with the 
‘knowledge that he had in his pcssession a 
clasp-knife with which a fatal wound could 
readily be inflicted. Accordingly, there is 
no doubt that the respondent was guilty 
of murder. We have considered carefully 
the question of sentence in this case, and 
in our opinion, although it is quite true 
that the respondent bad no right of self- 
defence, we think that Ba Shun may have 
been so exasperated by tke respondent's 
conduct as to have done what the witness, 
Maung Hla Maung; says and bave provoked 
the respondent with a very insulting ges- 
ture at a time when the respondent was 
inflamed with drink. Taking therefore a 
merciful view of his ecnduct when so pre- 
voked, we have come to the conclusion, 
though with some hesitation, that this is a 
- ease in which we might properly say that 
the death penalty need not be passed. 
Accordingly, the order of acquittal passed 
by the Additional Sessions Judge of Insein 
will be set aside: the accused will be con- 
victed of the offence of murder under 
s. 302, Penal Code, and the sentence passed 
upon him is one of transportation for life. 
Dunkley, J.—The evidence in this case 
was quite clear, and in fact there are no 
discrepancies between any of the witnesses, 
even including the defence witness; and 
from this evidence it is plain that the res- 
pondent never had ony right ef private 
© defence of his body, because it was entirely 
hie own fault that he was ever In danger. 
He tegan the quarrel by acting in an 
improper manner towards „the deceased's 
wife, and when he was asked by the 
deceased and the deceased's wife to leave 
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the scene peacefully he declined to-do so. 
Consequently, he was responsible for the 
subsequent occurrences, and he could -néver 
plead the right of private defence. I agree 
that in the circumstances, the offence 
committed was murder, but, in view of the 
facts stated by my Lord the Chief Justice, 
the sentence should be a sentence of trans- 
portation for life. 
8. 5 Appeal allowed. 


pa a 


MADRAS HIGH COURT ` 
Givil Appeal No. 363 of 1931 
December 6, 1937 

KS PANDRANG Row AND Kina, JJ. 

Sri Sri DURGA MADHAVA DEO GARU— 
APPELLANT 
VETSUS l 
Sri Sri RADHAMOHANA RAJENDRA 
DEO GARU AND O0OTHERS-— RESPONDRNT3 

Civil Procedure Code (Act V of 1908), s. 34(2)— 
Person obtaining decree for maintenance at certain 
amount monthly~Recovery of amount after great 
delay and frequent applications in execution—Suit 
by him to recover interest on amounts realized, if 
barred by s. 34 (2). 4 

A person obtained a decree granting him mainten- 
ance at certain amount monthly from the date of his 
plaint and future maintenance, For some years, this 
maintenance was paid without any need to have 
recourse to execution, but after some years he had 
frequently to file execution petitions and therefore 
realized his maintenance only after considerable 
delay. He accordingly filed a suit, to recover from 
the defendant interest upon the amounts of mainten- 
ance which he had thus realized in execution. 

Held, that the decree was essentially a decree. for 
money and s. 34 (2), Civil Procedure Gode, therefore 
applied and the suit was not maintainable, 


O. A. against the decree of the District 
Court, Ganjam, at. Berhampore, in O; S. 
No. 32 of 1929, ; 

Messrs. G, Lekshmanna and G. Chandra- 
sekara Sastry, for the Appellant. 

Mr. B. V. Ramanarasu, for the Respon- 
dents. 

King, J.—The appellant here is a 
junior member of the family of the Zamin- 
dar of Ohikati who inthe year 1912 filed a 
suit for maintenance and obtained a decree 
granting him maintenance at Rs. 100 a 
month from the date of his plaint and 
future maintenance to date from May 
1, 1912. For some years, apparently, this 
maintenance was paid without any need for 
the appellant to have recourse to execution, 
but after 1923 for some years the 
appellant’s case was that he had frequently 
to file execution petitions and, therefore, 
realized his maintenance only after consi- 
derable delay. He aczordingly filed the 
present suit, O. S. No. 32 of 1929, to recover 
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from the defendant interest upon the 
amounts of maintenance which he bad thus 
Tealized in execution. The principal defence 
to bis guit was based upon s. 84 (2), Civil 
Procedure Code, which runs as follows : 

“Where such a decree (i.e. a decree forthe pay- 
ment of money) is silent with respect to the payment 
of further interest on such aggregate sum as afore- 


the Court shall be deemed to have refused 


said 
therefor shall 


such interest, and a separate suit 
not lia.” 

The learned District Judge of Ganjam 
upheld this plea and dismissed the suit. 
Hence the present appeal. In appeal it has 
been argued that s. 34 does not apply to 
the present decree partly because the 
decree directs the payment of money in tke 
future as well as money immediately render- 
ed due by the decree and parily because 
the decree creates a charge. We are unable 
to see how either of these two peculiarities 
in the decree make any real difference bet- 
ween it and an ordinary decree for money. 
What the plaintiff was asking for and what 
the decree granted him was certainly a 
relief in money. This is not a decree to 
enforce a charge. It merely creates a charge 
as an additional security or method by 
which the decreesholder can enforce bis 
decree. We have also been referred to 
certain rulings, which incidentally have 
been elaborately discussed by the learned 
District Judge. One of these is Seth Gokul 
: Dass Gopal Dass v. Murli (1), where their 
Lordships of the Privy Council hold that 
they see no reason why a suit should not lie 
for the realization of subsequent interest 
which is fot granted by a decree. This 
decision, however, was passed at a time 
before any provision analogous to the pre- 
sent s. 34 (2; had been enacted, and in our 
opinion, can for that reason afford us very 
little assistance, apart altogether from the 
fact that ib was not necessary for the deci- 
sion of that case for the particular passage 
in question tohave been incorporated in 
- the judgment. It is quite clearly obiter 
dictum. We have then been referred to a 
judgment reported in Naresh Chandra 
Bose v. Krishna Bhobini Dasi (2). That judg- 
ment no doubt isin one sense of the word 
directly in point because it deals with a 
decree for maintenance in whicuno pro- 
vision for interest was made and it is held 
that a decree holder attempting to execute 
such a decree cannot recover interest in 
execution., The learned Judges of the 


Caleutta High Court then goon: 
(1) 30 602; 51 A 7820 L R 156; 3 Sar, £02 


)o 
> 5% O 42; 94 Ind. Cas, 997; A IR 1926 Cal, 
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“The decree-holder must pursue the proper remedy 
which is by bringing a sait for damages for deten- 
tion of the decretal amount,” , 

Here again it is, in our opinion, unneces- 
sary to have made such a pronouncement in 
order to have disposed of the case, All that 
was necessary to say was that any attempt 
to obtain interest in execution must fail. 
We donot understand the learned Judges 
to have considered the question carefully 
as to whether the alternative remedy by 
suit was maintainable or not. In any case 
there is in Naresh Chandra Bose v. Krishna 
Bhobini Dasi (2), no reference at all to 
s. 84/2) which, in our opinion, would provide 
a complete answer to the obiter dictum to be 
found in the judgment. We are, therefore, 
without any assistance at all from any of 
the rulings as to the interpretation of s. 34 
(2) and we must return to our own first 
impression that the section obviously applies 
to a decree of this kind which is essentially 
a decree for money. We are of opinion, 
therefore, that the learned District Judge 
was right in holding that the appellant's 
suit was not maintainable and this appeal 
must be dismissed with costs. 

N.B. Appeal dismissed. 





CALCUTTA HIGH COURT 
Criminal Revision No. 90 of 1938 
May 19, 1938 
BARTLEY AND KHUNDKAR, JJ. 
SURESH CHANDRA DE—PETITIONER 


versus 
EMPHROR—OpPostrs Parry 

Criminal trial—Remand-—Case failing owing to 
absence of sufficient evidence—Accused should be 
acquitted and case should not be remanded for fur- 
ther evidence. 

Where the case originally made out against an 
accused has failed through the absence of sufficiente 
evidence, the accused should be acquitted and no 
order of remand for the purpose of allowing the 
prosecution to supply deficiencies intheir original 
case should be passed. 

Mr. Kumud Bandhu Bagchi, for the Peti- 
tioner. 

Mr, D. N. Bhattacharya, for the Orown. 

Order.—This Rule is directed against 
an orderof remand made by the learned 
Additional Sessions Judge of Mymensingh. 
The petitioner before us was convicted by 
a Magisirate under s, 381, Indian Penal 
Code. Tne evidence against him was 
purely circumstantial and on appeal before 
the learned Additional Sessions Judge, the 
latter Pointed out that there was absolutely 
no evidence .as to whether the appellant 
had any access to @ certain seal of a 
Railway Station. The igportance of that point 


“né 


was that thé appellant had been convicted of 
Btealing the contents of a leather bag 
from the station safe. This bag was sealed 
by the appellant before it was placed in the 
safe by the station master, and the seal 
remained intact until the bag reached the 
Head Office of the Railway, When it 
was broken there, the contents of the bag 
were found to have vanished, As the 
learned Judge pointed out, the question 
whether the appellant had access to the 
station seal is absolutely materia) for the. 
decision of the charge against bim, and as 
“there was no evidence whatever on this 
point, it should have followed that the 
‘Jearned Judge in accordance with this 
finding acquitted the. appellant. Instead 
of doing so he set aside the conviction 
and the sentence and remanded the case 
for further evidence on the question of 
‘the appellant’s access to the seal. In our 
opinion this order cannot be supported. 
As the case originally made out against 
the appellant had failed through the absence 
of sufficient evidence, the appellant should 
have been acquitied, and no order of 
yemand for the purpose of allowing the 
prosecution to supply deficiencies in their 
original care should have been passed. 
This Rule is accordingly made absolute, the 
order of remand is set aside, and the order 
setting aside the conviction of, and sentence 


passed on the petitioner, is affirmed. The 


petitioner will be released from bail. 
8. Rule made absolute. 


gamana man 


MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 1832 
fs of 1937 
š November 5, 1937 
Leaca, O. J. an Burn, J. 
ROYTS or GARABANDA, SARIPALLI 
anp RAMOHANDRAPURAM VILLAGE, 
GARABANDHA GROUP, PARLAKIMEDI 
ESTATE, REPRESENTED sy PEDDINI 
RAMALINGAM SABHUDHI AND OTARES— 
PETITIONERS 


versus 
ZAMINDAR or PARLAKIMEDI— 
RESPONDENT 
Madras Estates Land Act (I of 1908), ss. 30(1) 
(b), 188 (2)—Settling of fair and equitable rent— 
‘Revenue Officer, if bound by limitations ‘of s. 


a) words “and shall have regard to the pro- 
visions of this Act for determining fhe rates of 
rent payable by a raiyat,” in sub-s. (2) of s. 168, 

dras Estates Lands Act, can onky apply to the 
provisions of the Act which have general applica- 
fion, Proviso (b) of 8,30(1) merely applies when 
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the land-holder seeks enhancement of rent on the 
ground that there has been a risein the average 
local prices of staple food crops. In settling a fair 
and equitable rent under s. 168, the Revenue Officer 
is not bound by the limitations of e. 30 (1) (b), 
Narasimha Rao v. Ryots of Paddamamidipalli (1), 
relied on, . Í 

O. Mise. P. to issue a writ of certiorari. 

Mr. B. Jagannadha Doss, for the Peti- 
tioners. 

Messrs. L. S. Veerarghava Ayyar, K. 8, 
Krishnaswamy Aiyengar and N. Srinivasa 
Atyengar, for the Respondent. 


Leach, C.J.—In 1925 the Zamindar of 
Parlakimedi applied to Government under 
Chap. XI, Madras Estates Land Act, fora 
settlement of rents in respect of all the 
ryott villages in his estate, and Government 
acceded to his request. A Special Revenue 
Officer was thereupon appointed to conduct 
the enquiry, and after a lengthy investiga- 
tion, he announced his findings. The ryots 
contended that the rates fixed in the year 
1368 were permanent and were not liable 
to be altered. They further contended that 
in the eventof this question being decided 
against them, s. 30 of the Act lim ted any 
enhancement of renis to 124 per cent. ‘The 
Special Revenue Officer decided both these 
questions against the ryots and directed 
thit the rents should be enhanced cent 
per cent. An appeal followed to a single 
member of the Board of Revenue under 
8 l7lof the Act. By an order dated 
Maren 30, 1936, the member of the Board 
who heard the appeal upheld the conten- 


_tion of the ryots that the prevailing rates 


of money rent could notunder the law be 
enhanced by over 124 per cent, in settle- 
ment proceedings. The gamindar then 
applied anders. 172 to the Board for re- 
vision of this order. On October 9, 1936, 
the Board by a majority decided that the 
124 per cent. limit was not applicable to 
proceedings under Oh. XI, but they dis- 
agreed with the Special Revenue Oificer's 
finding that the rents should be enhanced 
cent per cent. They decided that the 
enhancement should not exceed 374 pər 
cent. The ryots then applied to this Court 
for a writ of certiorari, with a, view to an 
order being passed quashing the Board's 
order of October 9, 1936. This application 
is now before us. 

One of the grounds for asking for the 
issue of a writ of certiorari was that the 
Board of Revenue had no power to revise 
the order of the single member passed 
on March 30, 1936, but where it was 
pointed out ‘that the ryots had appeared 
before the full Board and had subhiitted 
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to its jurisdiction this contention was 
dropped. The learned Advocate fcr the 
ryots, however, contended that if the Board 
bad no power to increase the rents beyond 
123 per cent. it acted illegally, and there- 
fore had no jurisdiction to increase them 
by 373 per cent. The learned Government 
Pleader very properly conceded that if the 
Act did not allow an increase beyond 124 
per cent. the ryots would be entitled to 
the issue of the writ. He, however, denied 
the contention that the Act did limit 
enhancement to 124 per cent. and this is 
the question which we are called upon to 
` decide. In order todo so, it is necessary 
to examine certain of the provisions con- 
tained in Chs. III and XI of the Act 


Chapter IIT, as amended by the Madras 
Act VIII, of 1934, consists of ss. 24to 44 
which are headed: “General provisions 
relating to the rates of rent payable by 


ryots." Thesections must speak for them- 
selves without reference to the head- 
ing, but in passing, it may be 


remarked that some of the sections 
< obviously do not have general application 
and only apply in special cases. Sec- 
tion 24, states that the rent of a ryot shall 
not be enhanced. except as provided by 
the Act. Section 27 provides that if a 
question arises as to the amount of rent 
payable by a ryot or the conditions under 
which be holds in any revenue year, he 
shall be presumed until the contrary is 
shown, tonold at the same rate and under 
the same conditions as in the last preced- 
ing revenue year. Section 28 says that in 
all proceedings under the Act the rent 
or rate of rent for the time being law- 
fully payable by a ryot shajl be presumed 
to be fair and equitable until the contrary 
is proved. Section 29 pruvides that the 
waram (that is, the established rate of the 
village for dividing the crop between the 
landholder and the ryot) is not liable to 
enhancement. In view of the importance 
of s. 30 so far as this, case is concerned, it 
isadvisable to set it out in full. It reads as 
follows: 

“Where for any land in his holding a raiyat pays 
a money rent the landholder may apply to the 


Collector to enhance the renton one or more of the 
following grounds and no others; 


(i) that during the currency of the existing rent 
there has been a yise in the average local prices of 
staple food crops in the taluk or zemindari division; 
ta) Provided that if therent be permanently payable 
ata fixed rate cr rates it shall not be lable to be 
enhanced vader this clause on the ground of a rise in 
prices, (b) Provided also that no enhancement 
under this clause shall rajse the rent by more than 
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two annas in the rupee of the rent previously pay 


- able for the land; 


(ii) that during the currency of the existing rent 
the productive powers of the land held by the ratyat 
have been increased by an improvement effected by 
or at the expense of, the landholders. 

(iii) that a work of irrigation or other improve- 
ment has been executed at the expense of Govern- 
ment, and the land-holder has been lawfully re- 
quired to pay in respect of the holding an additional 
revenue or rate to Government in consequence thereof; 

(iv) that the productive powers of the land held; 
by the raiyat have been increased by fluvial 
action. 

Ezplanation,—“Filuvial action” includes a change 
in tha course of a river rendering irrigation from 
the river practicable where it was not previous- 
ly practicable, " 


Tt will be observed that proviso (b) of 
al. (i) limits any enhancement made in 
pursuance of an application under this 
clause to 2 annes In the rupee, of the rent 
previously payable for the land, that is 
121 per cent. Section 31 contains rules 
with regard tothe enhancement of rent on 
the ground of arise in prices when the 
enhancement is claimed under s. 30 (i). 
Section 32 states the rules to be observed 
when an enhancement is claimed under 
8.30 (ii). Sections 33 and 34 relate res- 
pectively to applications made under 
els, (iii) and (in) of s. 30. Section 35 pro- 
vides that notwithstanding anything con» 
tained in ss. 31 to34, the Collector shall 
notin any case order any enhancement 
which is under the circumstances of the 
case unfair or inequitable, or which would 
operate £o as to raise the rent beyond the 
value of the established waram of the 
village in which the holdiug is situated, 
commuted in accordance with the provisions 
of s. 40. Section 36 confers upon the 
Collector the power to order the enhance- 
ment to be gradual. It is. not necessary 
to refer to the remaining sections in the 
Chapter. 

I will now turn to Ch. XI, which is 
headed: “Survey, necord of Rights and Sett- 
lement of Rents". ‘nis chapter consists of 
ss. 164 to 180. It will be sutficient for the 
purposes of this case, I refer to ss. 164, 
lob and 168. Section 164 gives power 
to the Local Government to make an 
order direcling that a survey be made and 
a Record of Rights be prepared by the 
Collector in respect of an estate or portion 
of an estate. Section 166 provides that 
when the Oollactor has after making such 
inquiry as he sees fit, completed a preli- 
minary record fer the estate or part of the 
estate, he snall publish a draft thereof 
in the prescribed manner and for the 
prescribed period, and shall receive and 
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consider any objection to any entry therein 
pr to any ommission therefrom, which may 
be made during the period of publication. 
When such objections have been considered 
and disposed of according to such rules 
as the Local Government shall prescribe, 
the Collector shall finally frame the record 
and shall cause it to be published locally 
in the prescribed manner, and the public- 
ation shal! be conclusive evidence that the 
record has been duly made under Chap. XI. 
Sub-section 2-A states that the Collector 
shall, along with the final record, cause to 
be published the name or official design- 
ation of the person to whom and the 
date onor before which the Local Govern- 
ment direct that applications for settle- 
ment of rent under sub-s. (1) of s. 168 
should be made. The relevant part of s, 168 
are sub-ss. (1) and (2) which are in the 
following terms: 

“(1), Ifonjor before the date fixed under sub- 
8. (Z-A) of s. 166 in respect of any village or any area 
for which a Record of Rights is published where 

. such area is legs than a village or within such further 
period, if any, as the Local Government may, in 
their discretion, from time to time, think fit to 
allow either the landholder or the raiyat apply for a 
settlement of the rent, provided that in the case of: 
raiyats the application is made by holders of not less 
than one-eighth of the total extent of the holdings 
in such village or area, the Collector shall, if the 
Local Government so di1ect, settle a fair and equit- 
able rent in respect of the land situated in such a 
village or area. 

(2) In settling rents under this section, the 
Collector shall presume until the contrary is proved 
that the existing rent orarate of rent is fair and 
equitable and shall have regard to the provisions of 
thie Act for detexmining the rates of rent payable 
by raiyat." : 

I is on the strength of sub's. (2) that 
the petitioners contend that the powers of 
the, Board of Revenue in enhancing’ rents 
is l!mited to 124 per cent. It is said that 

* proviso (b) to's. 30 (i) absolutely prohibits 

any further enhancement. I consider this 
argument to be entirely fallacious. Proviso 


(b) of 8.30 (i) only applies to an enhance. 


ment made in the case of an applica- 
tion under that clause and the appli- 
cation which led to enhancement of rents 
in this case was not under s. 30 (4) 
but under s. 168. Section 30 does not 
set out all the occasions on which it may 
be fair and equitable to revise rents. It 
deals with special circumstances, four in 
number under which the landholder can 
apply for enhancement under that section. 
Chapter XI is designed to give authority 
to Government to stepin at the instance 
either of the landholder or the raiyats to 
settle what is a fair and equitable rent Bo 
far as the holding generally is concerned. 
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The words “and shall have regard -to the 
provisions of this Act for determining the 
rates of rent payable by a raiyat,” in 
sub-s. (2) of s. 168 can only apply to the 
Provisions of the Act which have general 
application. Proviso :b) of s. 30 (4) merely 
applies when the landholderseeks enhance- 
ment of rent on the ground that there has 
been a rise in the average local prices of 
staple food crops. 3 


This very question was raised in 
Narasimha Raov. Raiyats of Peddamamidi- 
palli (1), where Devadoss and Waller, JJ. 
held that in settling a fair and equitable 
rent under s. 168 the Revenue Officer is 
not bound by the limitations of s. 30. In 
that case it was also held. that in proceed- 
ings under Ch. XI, the Court had revisional 
powers over the orders of the Board of 
Revenue passed on appeals under s. 171 of 
the Act from the ciders of the Revenue 
Officer in such proceedings, but in Raja of - 
Mandasa v. Jagannayakalu (2) a Full 
Bench disagreed with this part of the 
judgment; though it did not question the 
validity cr the correctness of the decision 
with regard to the scope of s. 30. If ` 
s. 30 has the effect which the learned 
Advocate for the petitioners says it has, 
it would mean that notwithstanding that 
rents are so unreasouably low that a rise 
of 124 per cent. would not do justice to 
the landholder there would be no remedy. 
This could never have been the intention 
of the Act, and,in my opinion, it is not 
possible withcut disregarding all canons’ 
of construction and the meaning of-the , 
words used to give to sub:s. (2) of 6. 168.. 
the interpretation suggested by the peti- © 
tioners. . It -follows that in my opinion - 
the Board of Revenue had full power to 
enbance the renis in this case by 373 
per cent. and this being so, the petitioners 
are not entitled tothe issue of a urit of 
certiorari. Consequently, the application’ 
will be dismissed with costs in favour of 
Government and those we fix at Rs. 250. | 

N-D. Application dismissed. ‘ 


(1) 49 M 499; 94 Ind. Cas. 1¢4; A I R 1926 Mad, 
4£0; (1926) M W N 131; 23L W 320, 

2) 63 M L J 460; 140 Ind. Cas, 381; A IR 1932 
Mad. 612; 55 M 883; (1932) M W N 350; 36 L W 292; 
Ind, Rul. (1932) Mad. 859 (F B). 
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BOMBAY HIGH COURT 
First Civil Appeal No. 228 of 1933 
April 6, 1938 
BRooMFIELD AND MAOKLIN, JJ. 
HAKMAJT-MEGHAJI~—Puaintiers 
~-APPRLLANTS | : 


versus 
PUNNAJI-DEVICHAND AND orages— 
DEFENDANTS — RESPONDENTS 

Contract Act (IX of 1872), s. 239—Firm, if can be 
member of partnership—Cessation of business, if dis- 
solves partnership-~-Partnership. 

A firm as such cannot be a member of a partnership. 
A partnership under s, 239, Contract Act, is 8 relation- 
ship which subsists between persons; but a firm is 
not a person; it ıs not an entity; it is merely acol- 
lective name for the individuals who are members 
ofthe partnership, Seodayal Khemka v. Joharmull 
Manmull (1), Brojo Lal Saha v. Budh Nath Pyarilal 
& Co. (2), In the matter of Jat Dayal Madan Gopal 
(3) and Ghishulal Ganeshilal v. Gambhirmal Pandya 
(4), relied on. [p. 420, col. 2.] 

There is nothing in the Contract Act which justifies 
the view that the mere cessation of business would 
dissolve the partnership; Sathapa v. Subrahmanyan 
(5), relied on. 

F. O. A. from the decision of the First 
Class Sub-Judge, Dharwar, in Special Civil 
Suit No. 109 of 1930. 

- Mr. R. A. Jahagirdar, for the Appel- 
lanis. l 

Messrs. G. N. Thakor and G. P. Murdesh- 
war, for heirs of Respondent No. 1. 

Mr. K. R. Bengeri for Mr. P. G. Patil, for 
Respondent No, 3. 


Broomfield, d.—'This is an appeal in a 
suit brought by the plaintiffs-appellants 
for dissolution of partnership and acéounts. 
The suit has been dismissed by the trial 
Uourt as being time-barred owing to the 
death of two of the patners of the firm 
more than three years before thé stiit. It 
appears that seven different Marwari firms 
trading in Gadag or the neighbourhood 
formed themselves into a single partnership 
in October, 1918, to do business in yarn. 
Apparently what was contemplated was 
forward business of a somewhat speculative 
nature. The composite firm so constituted 
traded in the name of Punnaji Devichand, 
which was the name of defendant No, 1, the 
largest of the constituent firms. The busi- 
ness went on for three or four months only 
and resulted, as we understand, in heavy 
losses and also in litigation which lasted 
for many years and involved two appeals to 
the Privy Council. 

In this appeal we are not much con- 
‘cerned with the*names of tLe several cone 
wtituent firms or with their shares. As to 
the shares in fact there is no longer any 
dispute. But I should mention that plain- 
tiffs claim to represent the firm of Hakmaji 
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Meghaji, which was one of the constituent 
firms’in the partnership, and defendant 
No. 1 is the firm of Punnaji Devichand and 
defendant No. 3 the firm of Aslaji Sonmal. 
The plaintiffs alleged that they frequently 
demanded accounts from defendant No. 1 
firm, to which according to them, the 
management of the business of the main 
firm was entrusted, but accounts were not 
furnished owing to the litigation. It is also 
alleged in the plaint that the plaintiff sup- 
plied Rs. 60,000 towards the capital. 

Defendant No. 1 in his written statement 
has denied that the firm of Punnaji Devi- 
chand was appointed manager of the com- 
posite firm and has also denied that any 
amount was contributed by the plaintiffs 
towards the capital. It js stated that no 
capital was required as the business was 
forward business and that any money 
advanced by any of the partners was by 
way of loan. That particular point has not 
been discussed or determined in the judg- 
ment of the trial Court and it appears that 
no evidence was led by agreement, the 
matter being left for subsequent decision, 
in’ case a preliminary decree for accounts 
should come to be passed. The contentions 
of defendant No. 1 with which we are now 
concerned, are, firstly, that the present 
plaintiffs Kapurchand Hakmaji and Naval- 
mal Hakmaji are not entitled to bring the 
suit because the firm of Hakmaji Meghaji 
of which they claim to be vahivatdars and 
owners was dissolved seven of eight years 
before the suit was brought, and secondly, 
that the suit is time-barred. The written 
statement is not very explicit on this point 
but the case made in the argument was 
that the bar of limitation arises because 
Meghaji Trikamji of: the firm of Hakmaji 
Meghaji and Bhikaji, the owner of the firm 
of Aslaji Sonmal, both died more than 
three years before the suit, 

Under s. 253, Contract Act, which con- 
tains the law applicable to this case, a 
partnership is dissolved by the death of 
any partner in the absence of any contract 
to the contrary. It is an admitted fact 
that Meghaji Trikamji died in 1927 and 
that Bhikaji also died more than three 
years before the suit, Under Art. 106, 
Limitation Act, a suit for an account and a 
share of the profits of a dissolved partner- 
ship must be byought within three years 
of the date of dissolution. As I have men- 
tioned, the trial Court found that the suit 
is time barred and dismissed it. On the 
question whether the firm of Hakmaji 
Meghaji has been dissolved, it is not easy 


490 


tO ascertain what the view of the learned 
trial Judge was. On Issue No, 8, “Is it 
proved that the Firm Hakmaji Meghaji was 
dissolved nine years ago 7", he has recorded 
a finding in the affirmative. In the course of 
his judgment at p. 4 of the print he says 
after referring to the evidence of plain- 
tiff No. 1; “l think, therefore, that the Firm 
Hakmaji Meghaji is not dissolved on the 
death of Meghaji.” On the other hand in 
the last paragraph st the bottcm of p. 5 
ofthe print he appears to hold that the 
two firms of Hakmaji Meghaji and Aslaji 
Sonmal did not continue alter the deaths 
of Meghaji and Bhikaji. The case really 
depends in this respect almost entirely on 
the evidence of plaintiff No. 1, and his evi- 
dence so far as it bears on the point is this: 

“Hakmaji Meghaji firm is still going on. It was 
not to stop when a partner died. The firm Aslaji 


Ponp a has stopped business but pays and receives 
ues. 


Then in cross-examinations he said : 

“Hakmaji Meghaji firm does no business. It sold 
goods in stock. For ten or eleven years it has done 
no business, It recovers dues and pays sums due 
and amounts left were divided among partners." 


This being the only evidence, there 
seems to be no justification for the finding 
of the learned trial Judge at p. 4 of the 
print that the business of the tirm is still 
going on. The evidence of plaintiff No. 1, 
if anything, rather suggests that there was 
a dissolution, and certainly it cannot be said 
to afford any basis for a conclusion that 
there was a contract or agreement between 
the parties that the death of a partner was 
not to dissolve the partnership. We think 
it must be held on the evidence that both 
these firms, that of Hakmaji Meghaji and 
that of Aslaji Sonmal, became dissolved on 
the death of Megnaji and Bhikaji, respec- 
tively and that was more than three years 
before the sujt. In one sense no doubt this 
is not very maierial because the learned 
Counsel for the respondents concedes that 
plaintiff No. 1 at any rate would be entitled 
to bring a suit for acccunts of tLe main part- 
nership as being himself a member of that 
partnership. 

On the issue cf limitation the argument 
for the appellants is that the partnership 
in suit consisted of the seven constituent 
firms which were partners as‘ such, and 
that that being sc, the death of individual 
members of the constituent drms would not 

dissolve the main fim. That argument as it 
happens is of no assistance to the plazntifis 
in view of our hnding that two of the con- 
stituent firms had, been dissolved more than 
three years before the suit. Moreover, we 
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are not satisfied that it is a correct state» 
ment of the legal position, No doubt 
according to the definition in s. 239, Con- 
tract Act, ‘partnership’ is the relation which 
subsists between persons who have agreed 
to combine their property, labour or skill 
in seme business, and to share the profits 
thereof between them, and according to 
the definition of ‘person’ in the General 
Clauses Act, unless there is anything 
repugnant in the subject or context, ib Im- 
cludes any company or association or body 
of individuals whether incorporated or not. 
But there is a good deal of authority for 
the view that a firm, as such, cannot be a 
member of a partnership. In Seodayal 
Khemka v. Joharmull Manmull (1) Page, J. 
says (p. 508*) : 

“A firm, as such, cannot be a member of a part» . 
nership. A partnership under s. 239 is a relation- 
ship which subsists between persons; but a firm is `, 
not & person; it is not an entity, it is merely 8 
collective name for the individuals who arə, 
members of the partnership. It is neither a legal 
entity, nor is it a person.” . 

Tnen, atter referring to authorities and 
noting that the law is different in Scotland, 
he says : 38 

“A firm name, in truth, is merely a description 
of the individuals who compose the firm. It ia 
that and it is nothing more.” 

These observations were approved by a 
Division Bench of the same High Court in 
Brojo Lal Saha v. Budh Nath Pyarilal & 
Co. (2), and the Allahubad High Court has 
followed these cases, although with a certain 
amount of hesitation in In the matter of 
Jai Dayal Madan Gopal (3). We under-, 
stand that the same view of the law has | 
been taken in Madras also, and i may men- 
tion Ghishulal Ganeshelal v, Gambhirmal | 
Pandya \4), at p. 521f. As at present | 
advised, we are not prepared to differ from 
this consensus of authority, and hold that 
the trial Judge was right in his view that 
all the members of the seven constituent 
brms must be taken to have been in- 
dividual partners in the main firm. It 
follows from that that the main firm would 
be dissolved on the death of Meghaji 
and bhikaji, unless there is reason to sup- 
pose that there was a contract providing 
that the main frm was not to be dissolved 


(2) 500 549; 75 Ind, Cas,81; A IR 1924 Cal. 
14, 

(2) 550 551; 105 Ind, Cas, 549; A I R 1928 Oal. 
148, 


(8) 54 A 816; 143 Ind, Cas, 390; A I R 1933 All. 77; 
(1932) A L dJ #99, Ind, kul. (1833) AN. 239. i 

(4) 6z O 510; lt4 Ind. Cas. II; ALR 1938 Cal. 377; 
59 O W N 606; 9 RO 137. ° 

*Page of 100.—[Ed.} 
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by the death of individual partners. The 
learned Advocate for the appellants has 
attached importanee to para. 4 of the 
written statement of defendant No. 1 which 
is as follows : 

“As the partnership account books have been pro- 
duced in the year 1919, A. D. in the litigations 
going on in the Bellary and Dharwar Uourts in 
respect of the said partnership, there was no 
opportunity to make up accounts in respect thereof, 
Hence the plaintiffs have neither asked to make 
up accounts and to award the amount found due 
on accounts nor these defendants had ever denied.” 

It is suggested that the case made out in 
this paragraph is not that the plaintiffs’ 
suit is time-barred but that it is premature. 
But I think that is to place an interpretas 
tion. upon an isolated passage in the written 
statement whichit cannot fairly bear. This 
paragraph is obviously an answer to the 
allegation in the plaint that accounts were 
asked for by the plaintiffs on several occa- 
sions and that defendant No, 1 refused to 
give them. We were also referred to a 
letter, Ex. 74, which was sent by one Sonmal 
on behalf of the firm of Punnaji Devichand 
to plaintiff No. 1 in October 1, 1927. It 
gives him information of the date which 
had been fixed for the hearing of a suit 
brought by one Kapurji Magniram and 
requested his presence at the hearing. 
There is practically no evidence as to the 
circumstances in which this letter was sent, 
but even if we assume that the suit of 
Kapurji Magniram was against the main 
firm of Punnaji Devichand and not the firm 
of defendant No. 1, which also traded under 
that name, the fact that plaintiffa No. 1 
was asked to attend during the litigation 
has no value as evidence that the business 
of the main firm was still continuing and 
that there had been no dissolution. Even 

- after dissolution persons who had been 
partners in the firm would be interested 
in litigation relating to its affairs. The 
appellants rely mainly on statement made 
by defendant No. 1 himself in support of 
the case that there was an agreement that 
the partnership was not to be dissolved 
on the death of any partner. The 
material passages in his evidence are as 
follows : 

“The bigger firm Punnaji Devichand is conduct- 
ing suits of its own, Suits Nos, 46 and 47 are 
going on in this Court. Account has not yet been 
settled between the partners of the bigger firm. 
There is a khata of the bigger firm even now going 
on in the small firm Punnaji Devichand. There 


is a khata of Haktnaji Meghaji with defendant No. 1 
firm which is not yet settled.” 


So far this is obviously perfectly con- 
sistent with the winding up of a firm 
already dissolved, but further on in his 
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deposition the defendant says : f 
“When a partner dies the firm is continued if 
the heir joins. Even if the heir leaves, the other 
partners conduct the firm,” 
It does not appear that the heira of 
Meghaji or of Bhikaji joined the main firm 
as partners, so that the only statement of 
this defendant which can be said to lend 
any real support to the appellant’s case is 
the final sentence: “Even if the heir leavss, 
the other partners conduct the firm.” But 
in the present case it is common ground 
that the firm was not doing any business 
atthe material time. It did business for 
three or four months only. After that there 
was nothing to do except to wind up the 
business and settle accounts. It would, in 
our opinion, be stressing the statement of 
defendant No. | unfairly to treat it, as an 
admission that the partnership continued 
after the death of two of the partners. The 
circumstances of the case rather suggest 
that the business which was coutemplated 
was to last a short period only and on the 
ground of general probabilities, therefore, 
there is no reason to suppose that the par- 
ties would be likely to agree that the part- 
nership was not to be dissolved according 
to the ordinary law by the death of a 
partner. We must hold tbat the plaintiffs 
have not succeeded in proving the contract 
to the contrary which they have alleged 
and that the deaths of Meghaji and Bhikaji 
dissolved the firm for the dissolution of 
which the suit is now brought. In the final 
paragraph of his judgment the learned trial 
Judge has expressed the view that the suit 
is barred by reason of the fact that busi- 
ness was stopped three months after the 
formation of the partnership. This point 
was not taken in the written statement and 
appears to be based on para.t4 of the plaint 
where in a rather obscure passage it is 
stated : f 

“The original yarn dealing of the partnership 
went on only for three or four months. As the 
business was stopped then, it did not go on and it 
is not to go on". 

It was suggested on behalf of the res- 
pondent that in this passage the plaintiffs 
asserted that the partnership itself came to 
an end three months after it was formed. 
The most reasonable construction of the 
words, however, s3xems to be not that the 
partnership came to an end but that the 
business of the partnership came to an end, 
and there is ndhing in the Contract Act 
which justities the view that the mere ces- 
gation of busines would dissolve the part- 
nership. On the other hand there is the 
authority of the Privy Council for holding 
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that it would not do so: Sathapa v. Sub- 
rahmanyan (5). This point, however, in 
view of our decision on the other issues 
is not of much importance. The appeal 
must be dismissed with costs. 
D, f ismi 
(5) A IR 1927 P O 70: E bee kn J 
245; 4 O W N 491; 310 W N 857; (1997)M W N 500; 
T 


25 A L J687; 53 MLJ 245; ; 
239 (P O) 5; 26 L W 265; 39ML 
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, CALCUTTA HIGH COURT 
Criminal Revision Petition No. 579 of 1938 
August 24, 1938 
BARTLEY AND Henperson, JJ. 
MUNSHI AND orazrs—Accussp— 
PETITIONERS 

versus 

MUZAFFAR AND oTHzRs—Opposite Party 

Criminal Procedure Code (Act V of 1898), s. 428— 
Prosecution witnesses not cross-examined after charge 
—In appeal accused wishing to bring such evidence 
before Caurt — Jurisdiction of Appellate Court to 
direct Magistrate to cross-examine witnesses and to 
cy appeal on receipt of such evidence, 

ere the prosecution witnesses not havi : 

recalled after charge, have not been cer 
and the accused is convicted, and if in an a peal by 
the accused he wishes that auch evidence should be 
brought before the Court, the Appellate Court has 
jurisdiction under s. 428, Criminal Procedure Code 
to direct the Magistrate that the witnesses should be 
cross-examined and their evidence submitted to him 
and then to dispose of the case on receipt of sach 


further evidence. Empe 
explained. mperor v, Laxman Ramshet (1) 


Messrs. Ajit Kumar Dutt and Asru 
Bhusan Das Gupta, for the Petiticners. 


Mr. Anil Chand 
bene. va Roy Choudhury, for 


Bartley, J.—This Rule was issued u 0 
the District Magistrate, Tipperah, to show 
cause why the conviction of and sentences 
passed on the petitioners should not be 
set aside upon certain grounds specified in 
the rule. The brief facts of the case were 
as follows : The petitioners were placed 
upon their trial before a Magistrate. After 
the ©Xamination of a certain number of 
prosecution witnesses, charges were framed 
against them on. November 1, 1937, and 
November 27, 1937, was fixed for cross- 
examination of the prosecution witnesses. 
On November 27, the petitioners refused 
to cross-examine these witnesses on the 
ground that they wanted time to engage 
a senior Pleader. The Petifioners’ prayer 
for time was refused and the case proceed- 
ed. On a subsequent date, the petitioners 
applied for the recall of the prosecution 
witnesses for the purpose of crcss-examina- 
tion. This prayer was also refused. Sub- 
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sequently defence witnesses were examined 
and the accused were convicted. When 
the case came on appeal before the learned 
Sessions Judge, the latter recorded an order 
under s. 428, Criminal Procedure Code, 


. asking the Magistrate to cross-examine the 


prosecution witnesses, to certify that evi- 
dence and to re-submit it to him. On 
receipt of the further evidence the learned 
Judge heard and dismissed the appeal. | 
The short ground on which this Rule was 
issued was that the Court of Appeal below 
had nő jurisdiction to direct the Magistrate 
to record the evidence and then to decide 
the appeal. Now the plain wording of 
8. 428, Oriminal Procedure Code empowers 
the Appellate Court, if it thinks additional 
evidence to be necessary, to direct the 
Magistrate to take such evidence and on its 
receipt to dispose of the appeal, In view 
of the plain language of this section, it 
seems difficult to hold that there was any 
want of jurisdictionin the Appellate Court, 
or any. illegality in this procedure. Mr. 
Dutt for the petitioner suggested that where 
the Appellate Court was of opinion that the 
failure to record sufficient evidence in the 
lower Ccurt prejudiced the accused, s. 428 
could have no application. We are unable 
to see the force of this suggestion. ln the 
first place thers was no irregularity in the 
procedure adopted by the learned Magis- 
trate. In the second place if the omission 
to cross-examine witnesses left a gap in the 
evidence, the simple and legal method of 
dealing with the position was certainly that 
adopted by the learned Judge when he 
directed that they should be cross-examined 
and their evidence submitted to him. We 
are, therefore, of opinion that there is no 
substance in the present rule, and that it > 
must be discharged. The petitioners, if on 
bail, mustsurrender to their bail and serve 
out the remainder of their sentences. 
Henderson, J.-I agree. One of the 
points taken before the learned Judge at 
the hearing of the appeal was that the 
defence had not cross-examined certain of 
the prosecution witneeses. The learned 
Judge gave effect to this, and directed 
under the provisions of s. 428, Criminal 
Procedure Code that the Magistrate should 
have the witnesses cross-examined and 
certify the evidence to his Court. This was 
accordingly done. It isnow contended on 
behalf cf the petitioners that the learned 
Judge's order was made without jurisdiction 
because s. 428 has no application to the 
case of-a witness whohas not been crosse 
examined at the trial. If we were to give 
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effect to this contention, it would lead 
to most startling results. We should 
have to hold inthe first place that cross- 
examination is not evidence. In the second 
place grave injustice would sometimes 
be caused. It is not uncommon in this pro- 
vince to find a conspiracy case, thetrial of 
which lasts for months. It might be that 
in such a case one out of hundreds of 
witnesses was not crossexamined. Then 
if the accused in the Appellate Court asked 
the Judge to deal with the matter under 
s. 428, the only reply would be that such 
an order was without jurisdiction, and 
there must be a new trial causing endless 
harassment tothe accused. Nothing would 
induce me to give such an interpretation 
to the section unless the wording of it 
compels me to do so. As my learned 
brother has pointed cut, the wording is 
perfectly plain. If the Appellate Oourt 
thinks that there is nothing in the point, 
no order will be passed. But ifthe Appel- 
late Court thinks that this evidence is neces- 
sary then on the plain wording of the 
section, it has power to deal with the 
Matter under these provisions. 

In support of his contention Mr. Dutt 
has relied on certain observations made by 
the learned Judges who decided the case 
in Emperor V. Laxman Ramshet (1). Now 
those remarks donot go as far as Mr. Dutt 
has asked us to go. They only apply toa 
case in which there is some illegality com- 
mitted by the trying Magistrate. They 
would have nu application to a case such 
asthe present in which no illegality was 
committed. In my opinion that by itself 
makes it difficult to assent to the proposition 
laid down in that decision. I do not see 
how the Appellate Uourt could have juris- 
diction to record evidence in some cases 
and notin others. ‘The jurisdiction must 
apply to all of them or to none of them. 
With great respect tothe learned Judges 
who decided that case,I am of opinion that 
they did not clearly distinguish two things 
which are really quite distinguishable. It 
may ba that a Magistrate may commit some 
illegality such as a misjoinder which renders 
his preceedings entirely illegal. Of course 
in such a case, whatever evidence might 
have been recorded in the Appellate Court, 
a re-trial will be ordered ; but that is quite 
adifferent thing from saying that the Ap- 
pellate Cout has no jurisdiction to have 
the evidence taken unders. 428. An ap- 


(1) 53 B, 578; 121 Ind. Cae. 588; A I R 1929 Bom. 309; 
(1929) Cr."Oas. 130; 31 Or. L J 309; 31 Bom. L R 593; 
Ind, Rul. (1930) Bom. 76, 
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plication to that effectis usually made as 
a preliminary before the appeal is heard on 
the merits. Of course ifit was discovered 
later on that a new trial had to be ordered 
on account of some illegality, the taking of 
the additional evidence would have been a 
mere waste of time. But that is quite a 
different thing from saying that the Court 
in doing so was acting without jurisdiction. 
For these reasons, I agree with my learned 
brother that the Appellate Gourt has jaris- 
diction to proceed under s. 428, in cases 
where the prosecution witnesses have not 
been cross-examined at the trial and the 
appellant wishes for this additional evidence 
to be brought before the Court. The result 
accordingly, in my opinion, is that this Rule 
must be discharged. 
8. Rule discharge de 


BOMBAY HIGH COURT 
Second Civil Appeal No. 39 of 1937 
March 29, 1938 
BROOMFIELD AND Maoxuin, JJ. 
SHANTARAM VITHAL WAKDE 
AND OTHERS-~-DEFBNDANTS—APPELLANTS 


versus 
SHANTARAM BHAGWAN SINKAR 

AND OTHERS—PLAINTIFFS —RESPONDRENTS 

Promissory note—Pro-note, tf co-parcenary property 
—Whether devolves by survivorship or succession — 
Note in favour of co-parcener—~On his death suit by 
sons and brothers —Succes sion cortijicate, necessity of 
—Hindu Law~Dedts. h 

The holder of a promissory note is ths only pər- 
son who can sue upon it, tne right being personal to 
him. No other person can be said to have an interest 
io it mərəly by birth or by baiag a membar of the 
co-parcanary. Although the debt itsalf may be co- 
parceniry property, the promissory note is not, It 
does not devolve by survivorship but by succes- 
sion. If the holder dies a succezsion certificate 
may ba granted to his heirs, and they may then 
recover upon the promissory note as his legal repre- 
sentatives. Chunilal Harilal v. Bat Mani (5), 
doubted. p 

[Case-law referred to.) | a 

8. 0. A. from the decision of the District 
Judge, Thana, in Appeal No. / of 1436. 

Mr. S. R. Parulekar, for the Appellants, 

Mr. S. G. Patwardhan for mr. K. N. 
Dharap, forthe Respondents. 

Broomfield, J.—A promissory note was 
executed by appellant No. 1 in favour of 
Bhagwan, the father of plaintiffs Nos, 1 
to 3, who according to the plaint was the 
manager of the joint family of tue platntitis, 
Bhagwan having died, the family now con- 
sists of plaintiffs Nos. 1 to 3, his sons, und 
plaintiff No. 4, his brother. They sued tne 
defendants, appellant No. 1 and his son, 
to recover the amount°of the promissory 
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note in their capacity of surviving co-parce- 
ners, The trial Court dismissed the suit on 
the authority in Kamalakant v. Madhavji 
(1), where B. J. Wadia, J. held that a co- 
parcener who becomes entitled by survi- 
vorship to the joint family property of the 
family to which the deceased holder of a 
promissory uote belongs, cannot sue on the 
instrument, inasmuch as he cannot give a 
valid and proper discharge to the maker. 
In appeal the District Judge allowed the 
plaintiffs to file a succession certificate which 
they had in the meantime obtained, and 
holding that this removed the objection as 
to the maintainability of the suit, remanded 
it for disposal on the merits. This is an 
appesl from that order. It is conceded that 
the plaintiffs might have sued to recover 
the debt, apart from the promissory note, 
that they did not doso and their applica- 
tion to amend the plaint so as to enable 
them to do so was properly rejected because 
at the time of the application that claim 
was time-barred. The question is whether 
they have a cause of action on the promis- 
sory note itself, and whether the production 
of the succession certificate makes any 
difference in that respect. It bas been held 
in Harikishore Barua v. Gura Mia Chau- 
dhuri (2), that the ‘holder’ of a promissory 
note, which is defined in s.&, Negotiable 
Instruments Act, as “any person entitled in 
his own name to the possession thereof and 
to receive or recover the amount thereon 
from the parties thereto,” is the only person 
entitled to maintain a suit for the recovery 
of the money due on the note. That case 
has been followed in Virappa v. Maha- 
devappa (3) and Krishnaji v. Hanmaraddi 
(4), as wellasin Kamalakant v. Madhavji 
(5). The plaintiffs here are not ‘hold- 
ers’ within the definition, and it seems 
clear that they cannot sue qua co-parceners. 
But ifthe holder is dead, his legal represen- 
tative must, I think, be entitled to sue, 
Mr. Parulekar who appears for the appellants 
after some hesitation finally admitted this 
proposition. In my opinion, there can he 
no doubt about it. There is nothing in the 
cases cited, nor in the Act itself, as far ag 
T can see, which is inconsistent with it. The 


1) 37 Bom. L R 405; 158 Ind. Cas 145;AIR19 

Bee 343; 59 B 573; 8 R B 109. ; 99 
(2) 58 © 752; 131 Ind. Oas, 570; A IR 1931 Cal. 

361; 53 O LJ37;35 0 W N53; Ind. Rul. (1931) Oal. 


458. 
(3) 38 Bom. L R 807; 153 Ind. Oas. ; 

Bom 396: 7 a B 20, : en 8.9352; AIR 1934 
(4 om. 4; 15 d. Cas. 800; 

OE E T ae 
(5) 4 i . Oas, 745; AI R 191 ` ; 

90 Bom, L R 68, ; 1918 Bom. 165; 
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Act regulates the issue and negotiation of 
bills, notes and cheques, but does not provide 
for the transmission of rights in such instru- 
ments by operation of law or by transfer. 
A more difficult question is whether the 
plaiatiffs can be regarded as legal repre- 
sentatives of Bhagwan. According to the 
definition in s 2 (113, Civil Procedure 
Code, “legal representative’ means a per- 
son who inlaw represents the estate of a 
deceased person, and where parties sue or 
are sued in a representative character, it 
includes the person on whom the estate 
devolves on the death of the parties so 
suing or sued. In Chunilal Harilal v. Bai 
Mani (5), it was held that the surviving 
co parceners of a Hindu joint family are 
not “legal representatives” within the 
definition, the reason being that they 
cannot be said to represent the estate of 
a deceased co-parcener in respect of co- 
parcenary property. This case was dis- 
cussed and criticized in Ganesh Sakharam 
v, Narayan Sriram (6) and with all respect 
to the learned Judges who decided it, I 
think that there is reason to doubt whether 
itis good law. But, however, that may 
be, the ratio decidendi has no application 
in my opinion where the property in ques- 
tion is a promissory note. Ifthe holder of 
a promissory note is the only person who 
can sue upon it, the right must be perso- 
nalto him. No other person can be said 
to have an interest in it merely by birth 
or by being a member ofthe co-parcenary. 
Although the debt itself may be co-parce- 
nary property (as apparently it is in the 
present case), the promissory note is not. 
It does not devolve by surviorship but by 
succession. If the holder dies, therefore, 
a succession certificate may be granted to 
his heirs, and they mav then recover upon 
the promissory note as his legal representa- 
tives. 
“The plaintiffs had not obtained the certi- 
ficate when they filed the suit. Itis said 
that prior tothedecision in Kamalakant 
v. Madhavji (1), the settled practice was 
that suits by the surviving co-parceners on 
the basis of promissory notes in favour of 
the manager of the family were not con- 
sidered untenable, and succession certifi- 
cates wee not required. The plaintiffs 
made an application fcr a certificate pend- 
ing the trial,and tle trial Court was re- 
quested to postpone the decision of the suit’ 
until it was obtained. This was refused, but 
the District Judge thinks, andin my opin- 
(6) 55 B 709; 134 Ind. Cas. 961; A I R1931“Bom, 484; 
33 Bom, L R 1144; Ind. Rul. (1931) Bom. 545, 
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jon, Tightly, that under the circumstances 
the request should have been granted, All 
that s. 214, Succession Act, requires is 
that a certificate should be produced before 
the decree is drawn up. We think, there- 
fore, that the order made by the District 
Judge is a proper order in the cireum- 
stances of the case, and we dismiss this 
appeal with coste. 


D. Appeal dismissed. 


PRIVY COUNCIL 
Appeal from the Lahore High Court 
October 21, 1938 
Lorp Wricut, Lorp Romer, LORD PORTER, 
Sir Bani LAL any Str Ggeoras RANKIN 
Tae Frem or GOKAL CHAND- 
JAGAN NATH— APPELLANTS 
versus 
Fira NAND RAM DAS-ATMA RAM-- 


RESPONDENTS 

Principal and Agent—Duty of agent — Debts due 
to princtpal from third party —- Duty of agent — 
Whether bound to receive cash settlement of debts 
—Negligence on part of agent — Onus to prove 
negligence—-Civil Procedure Code (Act V of 1908), 
0. XLI, 7.31, ss. 99, 108— Scope of O. XLI, r. 31 
—Appeal heard by two Judges—Judgment delivered 
by one of them the other agreeing —Judgment signed 
by latter alone, former having gone on leave—dJ udg- 
ment, if nullity. 

The duty of an agent in acase where the third 
party, debtor to the principal, is financially 
embarrassed, is to do his best to collect all he can in 
the circumstances. It may be that it is more prudent 
not to press the debtor into immediate bankruptcy, 
but to take what he can in cash at the moment and 
to give time for the balance; the true principle is 
that the duty which the agent owes to his princi- 
palis to exercise due care, skill and judgment in 
getting in what he can by making the best bargain 
possible under the circumstances. $ 

An agent's authority is at least presumptively to 
settle in cash, in the absence of express authority to the 
contrary effect or of an authority by custom or usage. 
An agent has no right to give credit without express 
instructions from his principal. But where, the debtor 
being in financial difficulties, the agent gets all the 
cash he can and does his beetto secure cash for the 
residue of the debt thinking it best to give the 
debtor some time to pay and there is not any question 
ofan authority limited to receiving cash, nor is 
the agent giving up any valuable thing or right 

. Which he should not have given up save against 
cash, in fact his duty being to do the best he can to 
get cash; theonus ig on the principal to prove that 
the agent has failed inthat duty and that the princi- 
pal has suffered damage which he can only do by 
showing that the agent could have realised mora 
cash in the circumstances of the case than he actually 
did. The onus is on the principal to prove the 
breach of duty and the damage. The agent does not 
become guarantor of the debts on the debtors’ in- 
solvency, He c&n only be made responsible for the 
debts to the extent that it could be established i1) 
that he was negligent in seeking to realise them and 
(2) that Joss resulted to the principal from that 
negligence. Blumberg v. Lifel nterests & Reversion- 
ary Securities Corporation (1), Williams v. Evana 
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(2), Pape v. Westacott (3), Russell v. Palmer (4), 
referred to. i 

Held, that the principal had failed to prove that 
the agent was negligent and the loss resulting to 
the principal was from that negligence: 

Held, also that question of interest claimable on 
the sums actually received was not suchas in the 
facts of the case to bea proper subject for invoking 
the appellate jurisdiction of Privy Council. 

Order XLI, r. 31, Oivil Procedure Oode, requires 
that the judgment of the Appellate Court shall bein 
writing and shall state various matters, and shall at 
the time that it is pronounced be signed and dated 
by the Judge or by the Judges concurring therein. 

The rule does not say that if its requirements are 
not complied with, the judgment shall be a nullity. 
So startling a result would need clear and precise 
words. Indeed the ruledoes noteven etate any 
definite time in which it isto be fulfilled Thetime 
is left tobe defined by what is reasonable, The rule 
from its very nature is not intended to affect the 
rights of parties to a judgment. It is intended to 
secure certainty in the ascertainment of what the 
judgment was. It is a rule which Judges are 
required tc comply with for that object No doubt 
in practice Judges do so comply, as it is their duty 
to do, But accidents may happen. A Judge may 
die after giving judgment but befure he has had a 
reasonable opportunity to sign it. The Court must 
have inherent jurisdiction to supply such a defect, 
The case ofa Judge whohas gone on leave before 
signing the judgment may call for more comment, 
but even so the convenience of the Court and the 
interest of litigants must prevail. The defect is 
merely an irregularity, But intruth the difficulty 
is disposed of by ss. 99 and 108 ofthe Oivii Procedure 
Code and it is always in the discretion of the Board 
to apply the principle of the sections on appeal to 
His Majeity in Council, 

So where the appeal is heard by two Judges and 
the judgment is delivered by one of them and the 
other agrees but is signed by the latter alone, the 
former having gone on leave, the judgment is not a 
nullity. 

Messrs. C. S. Rewcastle, K. O. and Dingle 
Foot, M. P., for the Appellant. 

Mr. S, P. Khambatta, for the Respon- 
dents. 

Lord Wright.—The appellants are a 
firm of merchants carrying on business 
at Sialkot. ‘The respondents are a firm 
of commission agents ia Calcutta, who, 
from between 1919 and 1922, were em- 
ployed by the appellants to conduct 
transactions for the purchase and sale of 
sugar and the purchase of gunny bags. 
The question in this appeal relates to 
three transnciions executed by the res- 
pondents on behalf of the appellants in 
accordance with this cvurse of busiuess, 
These transactions were duly closed by 
the respondents with the other parties, 
and in the result three sums of money 
were respectively due on the balance of the 
transactions from Diwan Obhand-Amar 
Chand Rs. 1,276, from Ohatter Bhuj 
Dossa Re. 8,670, from Kala Ram Kanhaya 
Lal Rs. 510. ‘This was the position when 
the transactions were closed in October, 
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1920. But the three parties were in 
financial difficulties, and in the result, the 
respondents succeeded in obtaining pay- 
ment of a part only of this indebtedness. 
This action was brought to recover from 
the respondents the differences between 
the sums due from the third parties and the 
sums of indebtedness set out above. The 
largest debtor was the firm of Ohatter 
Bhuj Dcssa, from whom in the result when 
the firm became insolvent in May, 1922, 
there was still a considerable sum out- 
standing. The respondents had taken 
hundis on account in March, 1921, and 
renewals in October 1921, but no cash 
payment had been obtained save 
Rs. 764-15 3. The hundis which were taken 
were in the respondents’ favour and in- 
cluded sums other than those due in 
respect of the transactions conducted for 
the appellants The respondents as come 
mission agents had in the ordinary 
course in each case conducted the trans- 
actions in their own name and taken 
a settlement from the third party for the 
whole balance ofthe account between them 
and that party, themselves apportioning 
that total sum between their different 
constituents, including the appellants. 
The appellants, for whom they had acted 
on that account, were not consulted before 
the hundis were taken, nor did they give 
any express authority to the respondents 
to accept hundis. The claim in the action 
was to recover the outstanding balance 
due to the appellants from the third 
parties, after giving credit in reduction 
for money actually recovered and paid over 
to the appellants by the respondents. 
The courseof business in regard to the 
other two firms wasthe same, save that 
jn their cases the debts for the balance 
became ultimately time-barred. 

The Subordinate Judge held that the 
respondents were liable to pay to the 
appellants the sums not recovered from 
the third parties, on the ground that the 
respondents as agents in giving credit to 
the third parties instead of recovering 
money from them did so at their risk 
especially if the third parties’ financial 
position was shaky, and were therefore 
answerable to the appellants as their 
principals for the amounts of the debts 
ultimately not recovered. In, other words, 
he held that the agent was liable for the 
loss accruing to the principal by the in- 
solvency of the debtor to whom he had 
given long credit. He also dealt with 
questions of interest and other matters of 
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account. From this judgment appeal was 
taken to the High Conrt. That Oourt 
reversed the judgment of the Subordinate 
Judge, apart from questions of interest, 
to which reference will be made later. 
The High Court were unable to accept 
the statement of principle which has been 
quoted above as the principle on which 
the Subordinate Judge proceeded. In 
their opivion, the true principle was that 
the duty which the respondents as agents 
owed to the appellants their principals 
was to exercise due cure, skill and judg- 
ment in getting in what they could by 
making the best bargain possible under 
the circumstances. The Court held that 
in the present case it was for the appel- 
lants as plaintiffs to prove that the res- 
pondents as defendants had failed in 
that duty, and had been guilty of negligence 
and that they had failed to do so. On 
the contrary the Court held on the 
evidence that it was established that 
the respondents did all that was reason- 
ably possible and that it was no fault 
of theirs that the realisations were not 
larger than they were. They accordingly 
varied the judgment of the Subordinate 
Judge by reducing the decretal amount 
to Rs. 5,919-8-3, which represented the 
money actually collected by the respond- 
ents in respect of the three debtors 
together with interest from the date of the 
institution of the suit until payment at 6 
per cent. per annum. , 
Their Lordships are in agreement with 
the High Court as to the principles to 
be applied. They have also considered 
the evidence in the case and are of opinion 
that the conclusions of fact arrived at by 
the High Court are fully justified. On 
the question of principle, their judgment 
is that the case in question depends on 
determining what is the duty of an agent in 
a case where the third party, debtor to the 
principal, is financially embarrassed. His 
duty then, in their judgment, is to do his 
best to collect all he can in the circum- 
stances. It may be that it is more prudent 
not to press the debtor into immediate 
bankraptey, but to take what he can in 
cash at the moment and to give time for 
the balance. This is what the respondents 
did in this case. They recovered a sub- 
stantial amount of the indebtendness and 
there is no evidence that they could 
have recovered more. The evidence is 
that they could not. The appellants’ 
Counsel have strenuously contended that 
the respondents are liable for the whole 
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amounts eventually left outstanding on 
the ground that an agent is in general 
bound to receive cash in settlemeat of 
debts due to his principal, and has no 
Tight to give credit without express in- 
structions from his principal, whereas in 


the present case the appellants gave no. 


such instructions, and the respondents did 
not even ask for instructions until a later 
date after they had accepted thehundis. On 
this point it is retorted that the appellan's 
took no notice of this request for instruc- 
tions. But apart from that their Lordships 
are of opinion that the propositions relied. on 
by the appellants are not applicable to a 
case like this. There are various authorities 
to the effect that an agent's authority is at 
least presumptively to settle in cash, in the 
absence of express authority to the contrary 
effect or of an authority by custom or 
usage. Thus in Blumberg v. Life Interests 
& Reversionary Securities Corporation (1) 
the question was whether a valid tender 
of mortgage money had been made; it 
was held that it had not because it had 
been made by cheque, which was not a 
good tender. Again in Williams v. Evans (2) 
it was held that a purchaser at an auction 
sale could not claim that he had paid the 
purchase price as against the seller, when 
he had purported to do so by giving a 
bill of exchange to the auctioneer. That 
was no payment to discharge the purchaser 
as against the seller. Similarly in 
Pope v. Westacott, (3) an agent was 
held liable for parting with a licence 
against a cheque which was dishonoured, 
whereas he was only authorised to do 
so against cash. It is not necessary to 


multiply authorities on this point. But 
the position here is very different. This 
is a case where, the debtor being in 


financial difficulties, the agent gets all 
the cash he can and does his best to 
secure cash for the residue of the debt 
thinking it best to give the debtor some 
time to pay. There is not here any ques- 
tion of an authority limited to receiving 
cash, nor is the agent giving up any 
valuable thing or right which he should 
not have given up save against cash. In 
fact his duty is to do the best he can to 
get cash. The onus is on the plaintiff in 
such a case to prove that the agent has 
failed in that duty and that the plaintiff 
has suffered damage which he can only 


(1) (1897) 1 Oh 171; 66 L J Oh 197; 75 LT 627; 45 
Wh 8” 4 , 


(2) (1876) 1 Q B 352. 
(8) (1894) 1 Q B 272. 
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do by showing that the agent could have 
realised more cash in the circumstances 
of the case than he actaally did. The 
onus is on the plaintiff to prove the 
breach of duty and the damage. An 
old cass, Russell v. Palmer, (4) illus- 
trates that principle. Ths defendant 
was an attorney who, by his negligence, 
has failed duly to charge a judgment- 
debtor in execution, so that he was released 
from the prison in which he was held in 
respect of the debt. It was decided that 
the defendant was not liable for the whole 
debt but only for such part of it as might 
have been realised by execution, because 
the action sounded only in damages. So 
in the present case the respondents did 
not become guarantors of the debts on the 
debtors’ insolvency. They could only be 
made responsible for the debts to the 
extent that it could be established (1) that 
they were neglient in seeking to realise 
them and (2) that loss resulted to the 
appellants from that negligence. Their 
Lordships agree with the High Court 
that the appellants have failed on both 
Points. 

A subsidiary question was raised about 
the interest claimable on the sums actually 
received. The High Court awarded interest 
from the institution of the suit, whereas 
the appellants have claimed that they are 
entitled to interest from the date of the 
demand, which was July 22, 1922, the 
date of the institution of the suit being 
May 9, 1923. The amount involved is 
trifling and no question of principle is 
involved on the facts of this case, which 
in their Lordships’ judgment, do not take 
the case out of the ordinary common law 
rule recently discussed by this Board in, 
Bengal Nagpur Railway Co. v. Rutianji 
Ramji (5). Their Lordships will not 
repeat what was there said. In the present 
case no custom or contract to pay interest 
was proved, and further no reason has 
been shown for treating the debt as a 
debt in equity to which equitable rales 
as to recovery of interest can apply. In 
any case this question is not such as in 
the facts of the case tobe a proper subject 
for invoking the appellate jurisdiction of 
this Board. s 

A further point the 

(4) 2 Wila K B 325, 

(5,65 I A 66; 173 Ind. Cas 15; 1938 O L R119; 19 
PLT 125; (138) A LJ 169; A I R 1938 P 067; 10R 
P'O 216; 47 L W 281; 1938 O W N 261; 1938 A LR 
167:4 B R 874; (1988) 1M L J 640; 67OLJ 153; 42 
O W N 985; (1938) M W N 646; IL R (1938) 2 Oal 72; 
40 Bom,L R 746 (P Q; A 
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appellants. They urged that the judgment 
of the High Court appealed from was not 
a valid judgment because it failed to 
ecmply with O. XLI, r. 31, of the Ode 
of Civil Procedure. The relevant facts 
on this issue are that the hearing in the 
High Court was before two Judges, Harrison 
and Agha Haider, JJ. and was actually 
delivered by the former Judge, the latter 
agreeing. The judgment was delivered on 
February 22, 1933, but Harrison, J. went 
on leave before signing the judgment, 
which was signed by Agha Haider, J., 
the Deputy Registrar appending a note 
that Harrison, J. had gone on leave before 
signing the judgment he delivered. 

Order XLI, r. 31, requires that the 
judgment of the Appellate Court shall be 
in writing and shall state various matters, 
and “shall at the time that it is pro- 
nounced be signed and dated by the Judge 
or by the Judges concurring therein.” 

The rule does not say that if its re- 
quirements are not complied with, the 
judgment shall be a nullity. So startling 
a result would need clear and precise 
words. Indeed the rule does not even 
state any definite time in which it isto 
be fulfilled. The t'me is left to be 
defined by what is reasonable. The 
rule from its very nature is not intended 
to affect the rights of parties to a judg 
ment. It is intended to secure certainty 
in the ascertainment of what the judgment 
was. It is a rule which Judges are re- 
quired to comply with for that object. 
No doubt in practice Judges do so comply, 
as it is their duty to do. But accidents 
may happen. A Judge may die after 
giving judgment but before he had a 
reasonable opportunity to sign it. The 
*Court must have inherent jurisdiction to 
supply such adefect. The case of a Judge 
who has gone on leave before signing the 
judgment may call for mere comment, 
but even so the convenience of the Court 
and tbe interest of litigants must prevail. 
The defect is merely en irregularity. But 
in truth the difficulty is disposed of by 
ss. 99 and 109 of the Civil Procedure 
Code. Section 99 provides that no decree 
shall be reversed or substantially varied 
nor shall any case be remanded in appeal 
on account of any error, defect or 
irregularity in any proceedings in the suit 
not affecting the merits of the case or the 
jurisdiclion of the Court. That section 
comes in the part desling with appeals 
from original decrees. But s. 108 applies 
the same provision to appeals from appel- 
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late decrees and it is always in the dis- 
cretion of the Board to apply the principle 
on appeal to His Majesty in Gouncil. In 
their Lordships’ judgment th» defect here 
was an irregularity not affecting the merits 
of the case or tha jurisdiction of the Court, 
and is no ground for setting aside the 


. decree. 


cases on similar irregularities 
which hava come before the Couris in 
India have been cited. Their Lordships 
do not find anything in these authorities 
to affect their decision here. . 

Their Lordships are of opinion that the 
appeal fails and should be dismissed with 
costs. 

They will humbly so advise His Majesty. 

D Appeal dismissed. 
the Appellants :—Messrs 


Various 


Solicitors for 
Nehra & Co. 

Solicitors for the Respondents. — Messrs. 
T. L. Wilson & Co. 


MADRAS HIGH COURT 
Original Petition No. 204 of 1136 and . 
Application No. 548 of 1937 
August 18, 1937 
GENTLE, J. 
In the matter of HINDUSTAN 
OOMMERCIAL BANK (INDIA), Lro, 
MADRAS 

Trust—Creation of—Employee of Bank as part 
of his engagement depositing money by way of 
security for honesty—Money placed on fixed deposit 
in his name—Agreement to pay interest—Such 
money is held by Bank in trust—Insolvency of Bank 
-Money can be followed so as to reach assets of 
noe TE Towns Insolvency Act (III of 1909), 
3. 9% (L). x 

Where an employee of a Bank as a part and 
parcel of his employment transaction, deposits- cer- 
tain amount by way of security for his faithful 
and honest service while in the employment and 
such deposit ig placed upon fixed _ deposit in the 
name of the employee, the money is held by the 
Bank in trust for such employee, The mere agree- 
ment to pay interest on such deposit cannot destroy 
the character ag such of that money which still 
remaing trust money Ifthe Bank subsequently 
becomes insolvent, the trust money can be followed 
so asto reach the assets of the Bank from what- 
ever source they might come. Official Assignee of 
Madras v. Krishnaji Bhat (3), In re Fazalbhai 
Mills, Ltd. (4) and Veerapa Chetty v. Official 
Assignee, Madras (7), relied on. , ee 

Mr, T. R. Ramehandran, (Official Liqui- 
dator), for the Applicant. | 

Messrs. 9. Srinivasaraghavan, T. R Srini- 
vasa Iyengar, E. S. Viswanathan, G. V. 
Ramalingam, T. S. Swaminathan, K. Vengu- 
swamy Iyer and §, Arunachala Iyer, for 
the Claimants. 

Order.—The matter now before me 
conceras the position of creditors Nos. 1, 
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7, 8, 15, 22,35, 40, 41, 42, 47, 48, 51, 58, 73 
and 75, also Nos. 9 and 26. The amounta 
of their claim have been admitted by the 
learned Official Liquidator. ib is unneces- 
sary forme to mention the exact sum for 
which each of these creditors has been 
admitted by him. The pcsition taken up on 
behalf of these creditors and urged before 
me arises from the following circumstances. 
All of them were employees of the Bank. 
As a condition for obtaining employment, 
either the employees themselves or some 
person on their behalf paid tothe Bank a 
sum of money by way of what was called 
securily deposit in respect cf the employ- 
ment of the employees. That was a sum 
which was paid tothe Bank as a gesture 
of honesty and by way of security for their 
faithiul and honest service whilst in the 
employment cf the Bank. There can be no 
doubt that the moneys paid by oron behalf 
ofthese employee creditors were paid fcr 
the purp:se and under the circumstances I 
have mentioned. When the Bank adver- 
tised for employees as they did in the issue 
of the Hindu, dated January 7, 1930, the 
advertisement stated that cash security of 
Rs. 1,000 in respect of each employee will 
be required. All the moneys paid by way of 
security deposit in reapect of the employees’ 
faithful service was placed upon fixed 
deposit and receipts were issued by the 
Bauk tothe payers of the sums in respecs 
of each employee. On one of such receipts, 
if not. more, it is expressly stated that the 
mcney, the subject of the tixed deposit, was 
by way of security deposit in respect of 
the employee. These fixed deposit receipts 


provided for various lengths of periods of 


lime during which the moneys wero to re- 
main cn deposit before they could be with- 
drawn by the depositors and also varying 
rates of interest. [ am satistied that the 
Placing of these moneys on fixed deposit 
was the machinery by which the payments 
were acknowledged by the Bank and the 
method by which the Bank was intimating 
to the depositors that their moneys were 
safeguard. Although in the majority of 
deposit receipts no reference is made to the 
object of payment, namely, by way of secu- 
rity deposit, looking at each transaction and 
the necessary matters connected, as a whole 
it is quite clear to me, whether the deposit 
was made before, atthe time of or after 
tLe actual employment, that the deposit 
formed a part and parcel of the engage- 
ment transaction. The moneys should have 
been ‘held by the Bank in trust since 
expressly they were paid as security for 
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good behaviour, recourse being had only 
by the Bank when they were justifed in 
looking tothe employee to recoup them in 
respect of losses sustained by reason of 
some default or act by the employee. Inter- 
est was payable upon these moneys and in 
one case atleast was paid. It is contended 
on behalf of the Official Liquidator and 
since there was an agreement by which 
interest was payable the moneys paid as 
security deposits cannot be the subject of 
a trust and reliance was placed to support 
that proposition upon the decision in Arby- 
thnot & Co. v. Subapathy Mudaliar (1), the 
head note of which is as ree ; 
“The amount paid in the 
insolvent company ang held A fixed e m 


latter in their own name was not money held in 
trust,” 


The head-note does not quite fully set out 
the effect of the judgment which was that if 
interest was payable, it was not the subject 
of a trust. A somewhat similar decision is 
found in Malvankur v. Credit Bank of India, 
Ltd , 27 Ind. Cas, 348 (2). Since this decision, 
the matter has been before the Privy 
Council in Official Assignee of Madras v, 
Krishnaji Bnat (3). In the two earlier 
cases it was apparent that the moneys paid 
by way of security deposit were used in 
the ordinary business of the depositees to 
the knowledge perhaps of the depositors. 
Dealing with this point, their Lordships of 
the Privy Uouncilin the last case I have 
mentioned at p. 576* say as follows: 

“Much argument was expended in the lower 
Appellate Court and before the Board on the doctrine 
of following trust funds, and it seemed to be suggest- 
ed that though, if the fund in the present case had 
been improperly employed in’ the business of the 
trustees, the beneficiary would be entitled toa charge 
upon the whole of the assets see s. 66, Trusts Act 
1882), no such right could be accorded to him it’ 
the employment of the funds in this way was in 
pursuance of the terms of the trust.” 


On moneys paid by a depositor, as were 
paid here, as security interest being pay- 
able, it was not part of the bargain that 
these moneys were, as I have said expressly, 
to be used in the business of the Bank, 
So far as the question of agreement to pay 
interest is concerned, in In re Fazalbhai 


(1) 23 ML J 221; 14 Ind, Oas. 579; 12 M L T 
169 


(2) 27 Ind. Cas. 343; A 1R1914 Bom. 118; 16 
Bom, L R 733. 

(3) a6 M 570; 143 Ind. Cas. 162; AI RI933 PO 
148; 60 I A 203; Ind. kul, 1933) PO 138; 37 L 
W 700, 37 U W N 713; (1433) A L J 637; 35 Bom, 
L k 756; 57 0 L J 433; 1933) M W N 875;65 M 
L Ji PO. 
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Mills, Ltd. (4) at p. 552* Kania, J. says : 


“Tt was next pointed out on behalf of the Liquidator 
that the payment of interest and the fact that in the 
interval the fund was intended to be used by the 
company indicate that there was no fiduciary rela- 
tionship but that the company stood in the position 
of a debtor only. In support of that contention 
reliance was placed on the decision in In re 
Maneckji Petit Manufacturing Co (6). The question 
in that case was about the deposit made by the 
gelling agentsof a mill as security for the due dis- 
charge of the terms of the agency agreement. The 
company bound itself to pay interest on the amount 
deposited, and agreed to invest the amount in Gov- 
ernment securities and keep the securities earmarked 
to the satisfaction of the agents,” 

Later on the learned Judge comments 
upon the earlier Bombay case and refers 
to Geo v. Liddel (6) and says in effect that 
the question of agreement to pay interest 
on moneys deposited, those moneys being 
trust money, cannot destroy the character 
as such of thcse mcneys which still re- 
mained trust moneys. I respectfully agree 
with this conclusion. In my view, these 
moneys paid by the depositors when they 
reach the hands of the Bank were trust 
moneys andso remained so long as the 
moneys were in the hands of the Bank. The 
next question which arises is, whether there 
are moneys which can be traced to the 
Bank's assets which can be said to be 
these trust moneys. When a trustee spends 
money it is presumed that he spends his 
own money firet before he exercises him- 
self in respect of the moneys of which he is 
a trustee. J am told that the assets of this 
company, so far as they were represented 
by cash at the date of the petition for 
winding up amounted to Rs, 3 or 4 only, but 

(the total assets represented either by mov- 
able properties of various descriptions or of 
moneys due to ithe company amount to a 
pot inconsiderable sum. The creditors in 
question allege that they are entitled to 
follow these moneys by reason of the pro- 
visions of s. 229, Companies Act, which 
enacts thatthe rules and provisions ot the 
Presidency Towns Insolvency Act shall 
apply to companies winding up. Section 52 
(1), Presidency Towns Insolvency. Act pro- 
vides tbat the property of the insolvent 
divisible amongst his creditors shall not 
comprise “(a) property held by the insolvent 
on trust for any other person.” That means 
property at the date, so far as the company 
is concerned, of its winding up held’ by the 


(4) 38 Bom. L R 54]; 164 Ind. Cas, 328; AI R 
1936 Bom. 296; 9 R B 82. 

(5) 34 Bom. L'R 728; 140 Ind. Cae. Eld; A IR 1932 
Bom. 311; Ind. Rul, (1933) Bom. 39. 

(6) (1866) 35 Beav. t21; 55 E R 1038, 
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company on trust. It does not mean that 
moneys which have been entirely dissipated 
are to be deemed to be held on trust, but 
if the assets of the company can be traced 
showing the existence of trust property, 
then the‘creditors are entitled to rely upon 
the provisions of s. 52 (1) (a), Presidency 
Towns Insolvency Act. The question of 
tracing trust moneys has been considered 
in Veerapa Chetty v. Official Assignee, 
Madras (7)—the relevant head-note being 
“(3)—Trust money invested in trustees’ 
business firm within the meaning of s. 63, 
Trusts Act—" and Beasley, U. J. in the 
course of his judgment at p. 630* says : 
“The right of the beneficiary to follow trust money 
does not depend upon the act ofthe trustee being 
a wrongful one, and that trust money invested in a 


business can be traced within the meaning of s. 63, 
Trusts Act, to the eventual assets of the business." 

In Taylor v. Plumer (8), Lord Bhen” 
borough at p. 726T says : 

“It makes no difference in reason or law into what 
other form, different from the original, the change 
may have been made .....for the product of, or sub- 
stitute for, the original thing still follows the nature 
of the thing itself, as long as it can be ascertained 


to be such.” 

In Official Assignee of Madras v, 
Krishnaji Bhat (3), their Lordships of the 
Privy Council at p. 578} referred to the 
facts of the case then before them say: ` 

“Inthe present case once it was admitted that the 
Rs. 10,000 was a trust inthe handsof T. R ‘'awker 
& Sons to be invested in their business, and was so 
invested, it must be taken to have remained a part 
ofthe assets of that business and to have been there 
at the date of their insolvency, the beneficiaries 
being entitled at all times toa charge upon such 
assets inthe hands of the firm.” 

In ‘my view the payments made by the 
depositors in respect of the. employees’ 
employment tothe Bank were trust moneys 
and that trust money can be followed so as 
to reach the assets of the Bank from what- 
ever source they might come being clearly 
laid down, the tracing of assets in that 
way is the proper principle of law to apply 
in regard to these matters. The result is 
that ihe claims made by the creditors I 
have enumerated will be allowed. There is 
one other point with which I desire to 
deal. It is this. Two of the creditors, Nos. 1 
and 35, having deposited moneys with the 
Bank by way of fixed deposit, a few days 
latter wrote letters to the Bank purporting 
to grant to the Banka lien on the amount 


(7) A IR 1935 Mad. 686; 161 Ind. Cas, 891;8 R 
889 


M 889. . 
(8) (1815) 3 M & S 562; 2 Rose 415; 16 RR 361; 
105 E R 221. 
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of deposit in respect of the employment of 
employees. Although the language used is 
lien, and the method of carrying ont the 
transactions was slightly different in regard 
-to others, looking at the transaction as a 
whole, I am satisfiéd that there should be 
no difference between these two depositors 
and the other depositors to whom I have 
referred. The result is that these two 
claims will be allowed, that isto say, there 
will be a declaration that the assets of the 
company coming into the hands of the 
Official Liquidator will be earmarked first 
of all to the discharge of tte claim by the 
depositors up tothe amount cf the deposit 
with interest upto the date of tke liquidation 
at the rates prescribed in the respective 
fixed deposit receipts. If the assets of the 
company are insufficient to discharge these 
debts in full, thenthe divisible assets will 

- be divided pro rata amongst these creditors. 

The creditors concerned are entitled to 
costs. There will be one set in respect of 
creditors Nos.1 and 42—7—8. 47,48 and 
75—and 35, 40,41 and 51 and one set for 
22 and halfa set for 58 and 73. So far 
as creditor No. 78 is concerned, he was 
originally a depositor and in the claim put 
forward on Lis behalf to the Official Liqui- 
dator claim is made not by way of return of 
deposit but inrespect of three promissory 
notes which had been given to the deposi- 
tors in discharge of the deposit indebted- 
ness. No claim having been made against 
the Official Liquidator for the return of the 
moneys as deposits, that particular creditor 
will not haye the benefit of the decision 
which I have. given just now. The Official 
Liquidator will deal with the debts due to 
creditors Nos. 9 and 26 in the same way 
as he is directed to deal with the creditors 
whose claim I have just considered. The 
costs to be allowed are fixed at Rs. 25 each 
Bet. 


Nes, Application allowed. 





RANGOON HIGH COURT 
Criminal Appeal No. 1482 of 1937 
January 3, 1938 
Baau ey AND MOSELY, Jd. 
NGA PO THAN —APPELLANT 


versus 
Tas KING— Opposite Parry 
Criminal trial—Murder—Sentence—Accused while 
drunk committing murder on slight prevocation— 
Sentence of death, if proper—Sentence reduced to 
one of transportation for life. 
Where an offence committed is undoubtedly 
murder, tke drunkenness of the accused is not suffi- 
cient to reducethe crime to anything below that of 
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murder. But a drunken man may be provoked by 
a taunt which could not, in any way, ruffle the temper 
of a manu who is in his sober senses, Where, there- 
fore, an accused commits murder while drunk as a 
result cf a provocation, however slight, it is a case 
jn which maximum punishment should not be 
given. 

[In this case the sentence of death was reduced to 
one of transportation for life.] 

Mr. Ba Win, for the Appellant. 

Mr. E. W. Lambert, Government Advo- 
cate, for the Crown. 

Baguley, J—The appellant, Po Than, 
appeals against the conviction for murder 
and the sentence (f death passed upon him 
by the Sessions Judge of Henzada. The 
facts are not in dispute, and we are only 
asked to reduce the sentence. The facts of 
the case are that Po Than was drunk. One 
Maung So had borrowed four annas from 
him a long while ago, and he had found it 
impossible to obtain re-payment. On the day 
in question he went into the house where 
Maung So was together with several other 
people, and he asked Maung So to give him 
his four annas. Maung So asked him to 
come for it at some other time, and Po 
Than said that be was tired of coming for 
it. Maung So offered him some liquor, but 
he refused it, and said that he had no use 
for the liquor and wanted the money. Finally, 
Maung Posaid that his wife was soon 
coming back and asked if Po Than would 
wait until she arrived. He waited for what 
seems to have been a short time, and re- 
marking that it wasa long time he seized 
Maung So by the hair and gave him one 
cut on the body with a dah. The cut was 
not on any part which is usually regarded 
asa vitalspot. It may be described as 
across his flank, but nevertheless it pene- 
trated so deep that it actually communicated 
with the chest cavity, and itis described by 
the medical officer as being necessarily 
fatal. That the offence was murder is un» 
doubted. As has been pointed out in Nga 
Sein Gale v. Emperor (1), drunkenness is 
not sufficient to reduce the crime to any- 
thing below that of murder. The provoca» 
tion—if provocation it can be called—was 
very slight, butas is pointed out in that 
case, a drunken man may be provoked by 
a taunt which could not in any way ruffle 
the temper of a man whois in his sober 
senses. A yearisa long time to wait for 
re-payment of adebt of four annas, and 
although Po Than seems to have been acting 
tationally in the course of the day, still he 
was only acting with a drunken man's 


(1) 12 R 445; 158 Ind. Cas. 1054; A 1 R 1984 Rang. 


ou (1934) Cr. Cas. 1326; 36 Cr. L J 228; 7 R Rang, 
138. ` 
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raticnalness and not with’ the -rationalness 
of a man who was sober, It is quite prs- 
sible that his mind might have been in a 
condition to flare up at very trivial annoy- 
ance, and we think, therefore. that this is 
one of the casesin which this Court may 
interfere with the sentence. The convic- 
tion is confirmed, but the sentence of 
death is reduced to transportation for life. 

Mosely, J—I agree. 

S. Sentence reduced. 


CALCUTTA HIGH COURT 
Civil Revision No. 724 of 1938 
May 31, 1938 
CostTgLLo AND Biswas, Jd. 
SITAL CHANDRA BOSE—J upemant- 
DEBTOR— PETITIONER 
versus 
RAMESH CHANDRA MITTER AND OTHERS 
— Opposite Party 

Eaecution—Third party acquiring some interest in 
property——Decree-holder, if can be allowed to with- 
draw from execution proceedings—Court rejecting 
his application to withdraw—Revision, whether lies 
—Revision. f 

A decree-holder has not an unqualified and ab- 
solute right to withdraw at any moment of time, 
and itis the bounden duty of the Judge dealin 
with an execution matter to exercise bis judicia 
discretion and to determine asa Judge whether in 
his opinion in the cireumstances and upon the facts 
of the particular case, the decree-holder ought to 
be allowed to withdraw. It isthe law that a dec- 
ree-holder cannot of his own volition withdraw from 
execution proceedings where the circumstances are 
such that some third party has become involved or 
has acquired some interest. Kenaram Bakshi v. 
Kailash Chandra Dutt (2), relied on. 

Where an application of a decree-holder to with- 
draw from the execution proceedings is rejected by 
the Court on the ground that a third party has 
acquired some sort of interest, no revision hes 
especially at the instance of the judgment-debtor 
who has no locus siandt. . 

C. Rev, from an order of the Subordinate 
Judge, Alipur (24 Parganas), dated May 4, 
1938. 

Messrs. Bireswar Bagchi, Phanindra 
Mohan Sanyal and Bibhuti Bhusan Bhatta- 
charya, for the Petitioner. 

Dr. Pal and Mr. Bijon Behary Mitter, for 
the Opposite Party. 7 | | 

Costello, J.—The petition on which this 
Rule was granted stated that the petitioner 
was aggrieved by the order of the Subordi- 
nateJudge of the 24-Parganas, being an 
order dated May 4, 1936, in the proceedings 
which are described as Money Mxecution 
Case No. 1 of 1938. The order complained 
ofis in these terms: : 

“Decree-holders put in a petition praying that the 
execution case may be struck off on non-satisfaction 
for reasons stated therein. The petition is rejected, 
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as the property advertised for sale has been knocked 
down and the bid is pending for Court's accept- 
ance,” 


The present proceedings before us are 
remarkable in that the „petitioner was the 
judgment-debtor and he is complaining 
against an order made by the learned Sub- 
ordinate Judge, an order which the decree- 
holder himself does not complain of, though 
it was made on a petition put in by the 
decree-holder. It has been argued before 
us that the learned ‘Subordinate Judge was 
wrong in rejecting the application of the 
decree-holder for withdrawal of the exe- : 
cution case and in so doing, he exercised a 
jurisdiction not vested in him by law, 
There is the further usual allegation in 
cases of this kind that the Subordinate 
Judge acted illegally in the exercise of 
his jurisdiction in rejecting the said appli- 
cation. It is further contended that his 
reasons therefor were entirely unsound. In 
my opinion, there is here no question of 
jurisdiclion. Tha learned Subordinate 
Judge was dealing with the matter, which 
is described as Money Execution Case No. 1 
of 1938, and he therefore was empowered 
and authorized and had jurisdiction to make | 
such orders as he thought necessary for the 
purpose of dealing with those proceedings. 
Apart altogether from the question of jurise 
diction, however, in my opinion, the learned 
Judge was perfectly justified in making 
the order which he made on May 1 last. 
‘The petition was this: Going back to Feb- 
ruary ?, 1938, we find that there was an 
order directing the issue of a sale procla- 
mation fixing April 19, 1938, for sale of the 
properties which are the subjecbh matter of 
tne execution proceedings. There was a 
further order made on that date that the 
decree-holder was to file the finally publish- 
ed Record of Rights and the valuation roll 
of the properties, On the date for which 
the sale was fixed, viz., April 19, the decree- 
holder put in a petition asking for per- 
mission himself to bid at the sale, and 
that was allowed. On the same date the 
judgment-debtor appeared and filed a 
petition asking for time. 

To that petition the decree-holder assented 
and two weeks’ time was allowed to the 
judgment: debtor to discharge the judgment- 
dabt, and the sale was put off until May 3, 
1938. On that date, an order was recorded : 
“Nazir to conduct the sale and report.” 
Then followed two other orders. The first 
is in these terms: “Received Nazir’s 
1eport. One Srimati Raj Lakshmt Mitter 
purchased the property at Rs. 32,000. Put 


1938 ” 
up to morrow for acéeptance of the bid”. 

Then we find this recorded; “At this 
stage, judgment-debtor puts in a petition 
praying for time till to-morrow for payment 
of the decretal dues. Put up to-morrow for 
order.” So, once again, the judgment- 
debtor obtained time in which to pay. On 
the next day in accordance with that order, 
the judgment debtors’ petition came before 
the learned Judge and he made this order ; 
“He (that is to say the judgment debtor) 
is permitted to deposit the decretal amount 
before the acceptance of the bid.” 

Now, it seems quite apparent from the 
behaviour of the judgment-debtor that he 
was, to say the least of it, obstructive and 
was doing his very best to prevent the sale 
being completed, and I think one can, not 
unreasonably, come to the conclusion that 
the decree helder was rather nervous as to 
what might happen if the sale was in fact 
confirmed, having regard to the attitude 
which the judgment-debtor was then taxing 
up. Accordingly he put in a petition which 
is the one on which the order complained 
- of is based It appears that the decree» 
holder was asking lo be allowed to with- 
draw the execution proceedings, because he 
was afraid that there might have been 
some irregularity with the judgment-debtor 
would be able to take advantage of. It 
seems quite clear from the endorsement on 
the order-sheet that the decree-holder 
was only concerned to withdraw from the 
proceedings, because he was afraid that 
there was some irregularity and not because 
he desired to stop the saleor to do any- 
thing which would prevent himself from 
obtaining satisfaction of the decretal 
amount from the judgment-debtor. It is 
abundantly clear from the statement in the 
order recorded on May 4, 1933, that the 
learned Judge was of opinion that he ought 
not to allow the decree-holder to withdraw, 
because in some way or rather, to some 
extent at any rate, a third party had enter- 
ed on the scene aud had acquired a position, 
if not an interest which had to be taken 
into consideration. The realsituation seems 
to have been this that from the very outset, 
the learned Judge had in his own mind 
decided that the bid of Raj Lakshmi was 
one which he might properly accept. The 
only reason why he did not accept it on 
May 3, was because the judgment-debtor 
intervened ard applied for further time. 
We find it recorded atthe end of the order 
of May 4°... and the bid is pending for 
Court's acceptance.” That seems to be a 
statement that so faras the property is 
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concerned, the bid would be accepted. On 
the same date the learned Judge recorded 
this : 

“No money paid by the judgment-debtor. Sm. 
Raj Lakshmi's bid for Rs, 32,000 put up for orders. As 
the bid isa contested oneand does appear to be 
low, it is accepted. Poundage fee of Rs. 330 filed.” 


The learned Judge had given to the judg- 
ment-debtor ample opportunity of escap“ 
ing the siluation in which he migat ind 
himself obliged to pay some compensation 
to the purchaser at the auction-sale and 
we are told that the real reason for this 
application is because the judg meat-debtor 
wishes to avoid having to pay a sum of 
money by way of compensation to the lady 
who was the purchaser at the execution 
sale. Wefindit recorded under date May 


“At this stage decree-holders put in a petition 
eretifying full satisfachion of the decretul dues. 
Put up to-morrow for orders in presence of Pleaders 
for the decree-holder, judgment-debtor and the auc- 
tion-purchaser." 

So that the judgment-debtor with his 
eyes open waited to make payment until 
after the Judge had definitely decided to 
accept the bid, Further on the same dire 
we tind this order : 

“Judgment-debtor No, 1 files an application stating 
certain facts. Let it be kept with the rscord, 
Qhalan showing deposit of Rs. 8,000 filed by the 
auction-purchaser,” 

And than the matter was put over until 
May 10, for hearing arguments. The matter 
was furtner postponed until May 19. In 
the meantime, . the judgment-debtor rashed 
up to this Court and succeeded in obtain- 
ing a rule. It is clear beyond all question 
that the learned Judge was holding tne 
view thata third party was concerned in 
the matter and so he was quite right in 
refusing to the decree-holder at that stage 
leave to withdraw from the proceedings. 
No question of jurisdiction and, indeed, no 
question vi the propr.ety of the Judge’s order 
can possibly arise, unless it can be argued 
successfully that a decree-holder has an 
absolute and indefeasible right to withdraw 
from execution proceedings at any stage 
no matter what the situation may be. Mr. 
Bagchi appearing on behalf of the judg- 
ment-debtor took up that attitude at tne 
outset, and on the strength of an observa- 
tion in Ram Prasad Rai v. Mahesh Kant 
Chowdhury \l), at p. 234* where Jwala 
Prasad, J. said: “He had the right to 
withdraw the e execution petition at any 
moment he liked”. The learned Judge was 


(L) 1 Pat. 232; 65 Ind, Oas. 122; A I R 1922 Pat 
525; 3 P L Tadd 
*Page of 1 Pat, [kd] 
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referring, of course, to the decree-holder ; . 
but itis quite obvious on a perusal of the 
judgment that although taken out of its 
context that seems a categorical statement 
that a decree-holder has the right to with- 
draw an execution petition at any moment 
he likes; it is clear enough that the learned 
Judge was dealing with the particular facts 
of the case then before him and not making 
a generalization. It is clearly laid down in 
Kenaram Bakshi v. Kailash Chandra Dutt 
(2), that a decree-holder cannot, as a matter 
of right, discontinue the execution proceed- 
ings at any stage at his option, That, 
indeed, seems to be a matter of common 
sense. Faced with that authority, Mr. 
Bagchi found himself obliged to qualify 
his original broad proposition, and he 
then argued that at any rate the decree- 
holder has aright to withdraw at any stage 
of an execution proceeding unless and until 
a third party has acquired some right or 
interest in the property which is the sub- 
ject matter of the execution proceeding. 
It is clear beyond all question that what 
happened in the present case is that when 
the learned Judge made the order com- 
plained of, he was dealing with the matter 
upon the footing that a third party had 
acquired some sort of interest in the pro- 
perty. He may have been right or he may 
have been wrong either on the law or on 
the facts cron both. But if the law is 
that a decree-holder has not an unqualified 
and absolute right to withdraw at any 
moment of time, then it is obviously the 
bounden duty of the Judge dealing with an 
executicn matter to exercise his judicial 
discretion and to determine as a Judge whe- 
ther in his opinion in the circumstances 
and upon the facts of the particular case, the 
decree-holder ought to be allowed to with- 
draw. Now, it does nut seem to have been 
disputed by Mr. Bagchi at any rate in the 
later stages of his argument that itis the 
law that a decree holder cannot of his 
own volition withdraw from execution pru- 
ceedings where the circumstances are such 
that some third party has become involved 
or has acquired some interest. 

Lhave said that in the present instance 
the learned Judge rightly or wrongly took 
the view that a third party had aequired an 
interest. Weare not now ccncerned toen- 
quire whether that was a right or whether it 
was & wrong View of the matter. Obviously, 
if the learned Judge took. the view that 
there was somebody who had madea bid 
which he himself intended to accept, it was 

(2) 1801 J 58; 19 Ind, Oas,904. 
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open tohim to come to the conclusion that 
the decree-holder ought not to be allowed 
to withdraw at that particular stage. If 
the learned Judge was wrong in coming 
to the conclusion, ag he may have been, that 
this lady had acquired some legal interest 
as regards the property, that ie not a matter 
which isa fit subject for review in pro» 
ceedings taken unders. 115 of the Code. 
In my opinion, the judgment-debtor had 
no right to come here at all ; he is complain- 
ing of an order which the decree-holder hinis > 
self does notcomplain of. This is plainly.’ 
an attempt on the part of an obstructive 
judgment-debtor to delay payment of his 
just debt. It is clear that this applicant has 
no locus standi. Ifhe has, he has nothing 
to complain of on the order made in the 
execution proceedings. The Rule accord- 
ingly must be discharged with costs, five 
gold mohurs. Let the records be sent down 
without delay. 
Biswas, J —I agree. 


s. Rule discharged. 


ALLAHABAD HIGH COURT 
Second Civil Appeals Nos. 1014 and 1015 
of 1936 
September 1, 1938 
Misra, d. 
KUNDAN AND OTHEBS-—DRERANDANTS— 
APPELLANTS 
versus 
JAWAHAR SINGH—PLaintize— 
RESPONDENT 

Agra Tenancy Act (III of 1926), ss. 132, 45—Suit for 
arrears of rent—Court, if can fia rent—Proper pro~.. 
cedure for plaintiff. i i ; 

Oourt isnot competent to fix the rent in a suit for 
arrears of rent. The suit for arrears of rent can only 
be decreed if the rent is fixed from before. If the 
rent is unsettled, the proper course for the plaintiff 
is to have the rent first fixed by bringing a suit 
under s, 45, Agra Tenancy Act, and after having got 
the rent fixed he should sue for arrears of rent under 
s. 132 of that Act. Paitm Ram v. Rahim (1), relied 


on, 

8. O. As. from the decision of the Addi- 
tional District Judge, Meerut, dated May 
14, 1936. 

Mr. Panna Lal, for the Appellants. f 

Messrs. L, M. Roy and B. Mukerji, for the 
Respondent. 

Judgment.—These are two connected 
second appeals between the same parties 
arising out of two suits far arrears of 
rent brought by Jawahar Singh, pleintifi- 
respondent, against Kundan Singh and 
others, defendants-appellantsin the Court | 
of the Assistant Collector, First Olass,.. 
Meerut. The relevant fects are as follows: 
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Two persons named Mahabir Singh and 
Gajraj Singh owned an area of 22 
bighas 8 biswas and 10 biswansis of land 
which they sold to Jawahar Singh, the 
Plaintiff, bya sale deed dated December 
22,1903, The land sold lay partly in 
Mahal Dharam Singh and partly in Mahal 
Jawahar Singh. After having executed 
the sale deed the vendors appear to have 
leased out the land to the defendants ona 
rental of Rs, 472 per year. The vendee 
obtained actual possession of the land 
sold to him except for an area of 6 
bighas 5 biswas in Mahal Dharam Singh 
and an area of 7 bighas 13 biswas in 
Mahal Jawahar Singh. In respect of these 
two areas he brought two suits for eject- 
ment against the defendants under s. 44, 
Agra Tenancy Act. The matter was fought 
up tothe Board of Revenue and it was 
held that the defendants were not tres- 
passers but were statutory tenants. The 
suits for their ejectment were dismissed. 
After the dismissal of the suits for eject- 
ment the plaintiff filed two suits for arrears 
of rent, alleging on the basis of the 
previous decision that the defendants were 
statutory tenants liable to pay rent at the 
rate of Ra. 7 per kachcha bigha equal to 
Rs. 22 per pakka bigha. This is the rate 
at which the rentof Rs. 4:2 per year on 
an area of 22 bighas 8 biswas and 
10 biswansis works out. The defendants 
pleaded inter alia that they were not 
tenants holding land at the rate of Rs. 7 
a kachcha bigha and that the rent of 
Rs. 472° per year was fixed on an area of 
22 bighas odd out of which area the most 
waluable land had been taken possession 
wf by the plaintiff and the land left 
with the defendants was not worth more 


shan Rs, 3 per bigha. Tne trial Court of ` 


he -Assistant Collector dismissed the two 
suits in respect of the two mahals on the 
ground that the entire land of 22 bighas 
naving been taken under one lease, it con- 
tituted one holding and two separate suits 
‘or portions of one holding did not lie. He 
eft the other matters in dispute between 
ihe parties undecided „ln appeal the learned 
dditional District Judge held that two 
əparate suits forthe land in two different 
sahals were maintainable, as tue areas 
1 two ditlerent mahals .constituted two 
Kfferent holdings’ Accordingly he set aside 
xe decision of the Assistant Collector and 
‘ter himself determining the rate of rent 
3creed the two suits. 

In second appeal before me, it is con- 
mded that the learned District Judge had 
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no power to fix the rent, It is argued that 
rent could have been fixed only under 
s. 45, Agra Tenancy Act, but the suits 
under appeal were not filed under that sec- 
tion of the Act. They were tiled under 
s. 132 of the Act and as they were valued 
at over Rs. 200 each, the appeal lay instead 
of the Collector to the District Judge: vide 
Sch. 4, Group A, Serial No. 4, Agra Tenancy 
Act, Learned Counsel has also argued that 
jurisdiction as regards suits for determina 
tion of rent under s. 45, Agra Tenancy Act, 
is determined by the provisions of Group B, 
Serial No. 3. Such suits are triable by an 
Assistant Collector of the First Olass and 
an appeal lies to the Commissioner. The 
suits under appeal were undoubtedly not 
filed as suits under s. 45. Consequently the 
Court dealing with these suits was not 
competent to fix the rent. Learned Counsel 
refers to a decision of the Board of Revenue 
in Paitm Ram v. Rahim (1) in which it was 
held that: 

“Ordinarily a landlord, who wishes to treat as 
a tenant a person who has occupied his land with- 
out his permission must, if the two cannot agree 
upon the rent sued for, have the rent fixed under 
5. 45, Agra Tenancy Act. He cannot miss out 
this step and sue straightway for arrears of runt. 
Where, however, both parties accept the rent stated 
in the plaint to be correct, it is not necessary to 
insist that the plaintiff should take proceedings 


under s 45 before he can obtain a decree for 
arrears of rent,” 


With this view of the law I agree, In 
my opinion the two suits under appeal 
Were quite misconceived. Ib cannot be denied 
that the rent of Rs. 7 per bigha was not 
agreed upon batween the parties to this 
litigation. It had not been agreed upon even 
between the defendants and the vendors 
who leased out the land. The fact thar 
the entire area of 22 bighas odd was let 
out ona rentalof Rs. 472 by tne vendors 
could not be considered to tix the rate of 
rent for the area now in possession of 
the defendants at the rate which is given 
by dividing tne entire rental originally 
fixed upon by the total area of tne land 
originaliy taken. In fact the learned Addi- 
tional Judge himself remarked in bis judg- 
ment that tne observation of the Rent 
Court toat the defendants were tenants on 
arent of Rs, 7° per kachcha bigha must ba 
considered to be in the nature of an obiter 
dictum. A conteation to this effect was 
raised on behalf of the defendants and was 
accepted by the learned Additional Judge. 
After accepting taat contention ne went 
on to say tnat it was possible for him to 
fix the rent in these cases after a consi- 


(1) (4987) R D 20, 
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deration of all the circumstances and on 
considering these circumstances he came 
to the conclusion that the rent must be 
fixed on the calculation that every parcel 
of the holding of 22 bighas was of equal 
value and the rent of Rs. 472 could be 
equally distributed on every bit of land. 

my opinion the learned Additional 
District Judge was not competent to fix 
the rent in a suit for arrears of rent. The 
suit for arrears of rent could only have 
been decreed if the rent was fixed from 
before. Ifthe rent was unsettled, the pro- 
per course for the plaintiff was to have the 
rent first fixed by bringing a suit under 
S. 45, Agra Tenancy Act, and after having 
got the rent fixed he should have sued for 
arrears of rent under s. 132 of that Act. 
The two suits, as framed, were, as I have 
already said, misconceived. These appeals 
must therefore succeed. I accordingly 
accept both the appeals, set aside the deci- 
sion of the lower Appellate’ Court and dis- 
miss both the suits of the plaintiff. As to 
costs, I think under tte circumstances of 
the case it will be fair to make each party 
bear its own costs throughou:. The defend- 
ants have succeeded in evading payment 
of the rent hitherto due and the past rent 
is no longer recoverable from them by the 
plaintiff. Leave to file Letters Patent Appeal 
is granted. 


D. Appeals accepted, 





LAHORE HIGH COURT 
Second Oivil Appeal No. 513 of 1937 
October 18, 1937 


Barns, J. 
ABDULLAH SHAH—Pratntirr— 
APPELLANT 
versus 
MOHAMMAD YAQUB AND anotner— 
DEFENDANTs—~ RESPONDENTS 

Evidence Act (I of 1872), s. 115—Fraud and decep- 
tion, if should be pleaded — Estoppel—Second appeal 
— Point of estoppel based on facts and findings of 
lower Appellate Court, if can be raised for first time 
in second appeal—Practice—Judicial notice—Corres- 
ponding datesof Indian and Gregorian calendars 
not correct-Court can take judicial notice. 

It is not necessary for the purpose of s, 115, Evi- 
dence Act, that any fraud or deception should be 

leaded. If it isfound that any representation was 
intentionally made by one party and it was acted 
upon by the other party, the mule of estoppel will 
apply. _ ‘ 

Question of estoppel raised for the first time in 
second appeal can be entertained, if it is based on the 
facts on record and urged on the footing of the findings 
- ofthe lower Appellate Court. Co-operative Town 
poet of Padigony. Shanmugum Pillai (1), referred 
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Courtcan take judicial notice of the fact where 
corresponding dates according to Indian and 
Gregorian calendars are not correctly given in 
pleadings and documents, although the parties had 
not raised such point. 


S. ©. A. from the preliminary decree of 
the Additional District Judge, Ludhiana, 
dated March 1, 1937. 

Mr. Mohammad Munir, for the Appel- 
lant. 

Dr. Nand Lal, for the Respondents. 

Judgment.—Plaintif Abdullah Shah 
sued in this case for possession of one-half 
share in a house, which had been given 
to his daughter Musammat Rabia Begam in 
lieu of dower at the time of her marriage 
with Mohammad Yakub. The house was 
actually gifted in lieu of dower in favour 
of Musammat Rabia Begam by Musammat 
Latifan, mother of Mohammad Yakub. 
Musamma: watifan in her turn had obtain- 
ed the house from her husband Moham- 
mad Wain and Mohammad Wain had 
purchased it from Musammat Zainab on 
August 14, 19U0. On the death of Musam- 
mat Rabia Begam, the plaintiti Abdullah 
Shah claimed that he was entitled to one- 
half of the house according to Muhamma- 
dan Law. ‘I'he trial Court decreed the suit. 
On appeal, it was urged on behalf of the 
defendants - that Musammat Latifan had 
never acquired any valid titie to the house. 
One of tre points raised in this connection 
was that Musammat Latifan’s husband, 
Mohammad Wain, had purchased the house 
after the date on which he was married 
to Musammat Latifan, when it is alleged 
to have been gifted by him to her. The 
date of the marriage of Mohammad Wain 
with Musammat Latifan, as given in the 
kabinnama and in the deed of gift in 
favour of Musammat Rabia Begam, is 25th 
Zilhaj Hijri 1318 ond the corresponding 
date is given as May 17, 1900. The 
learned District Judge therefore held that 
as Mohammad Wain purchased the house 
on August 14, 1900, be could not have 
been 10 a position to make a gift of it 
on May l, 1900, On this ground he 
accepted the appeal and granted the 
plaintiff only a decree for possession of 
1-16th share of the house, as he considered 
that the gifs could be upheld to this extent 
on other grounds. From this decision 
Abdullah shah has preferred a secont 
appeal. . 

‘ne main ground which was urged befor» 
me was that even if the lindings of the 
learned District Judge were accepted a 
correct, the defendants were estopped fror 
pleading that Musammat Latifan had nc 

e. 
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- acquired a valid title to the house; because 
even if Mohammad Wain was not an owner 
of the house at the time of the gift in 
favour of Musammat Latifan, he did be- 
come an owner subsequently, and in the 
circumstances, he and his representatives 
were clearly estopped from pleading that 
Musammat Latifan did not acquire a valid 
title to the house. In support of his con- 
tention, s. 115, Evidence Act, and the 
illustration thereto were relied on. The 
learned Counsel for the respondents on the 
other hand contended that the plea of 
estoppel was never raised in the Oourts 
below and therefore the appellant was 
not entitled to take it in second 
appeal. But the facts which the plea 
is based are on the record and the 
learned Counsel for the appellant has 
urged it on the footing of the findings 
of the learned District Judge himself. In 
the circumstances I see no reason why it 
should not be entertained in second appeal: 
of Co-operative Town Bank of Padigon v. 
Shanmugam Pillai (1) at page 2284, 

It is not disputed that the parties are 
the representative of Mohammad Wain 
and Musammat Latifan, respectively. It was 
urged by the learned Oounsel for the 
respondents that it was not distinctly 
pleaded that any deception was practised 
on Musammat Latifan in this respect. But 
16 is not necessery for the purpose of 
8. 115, that any fraud or deception should 
be pleaded, If it is found that any re- 
Presentation was intentionally made by one 
party and it was acted upon by the other 
party, the rule of estoppel will apply. 
In the present instance it seems clear that 
Musammat Latifan would not have accept- 
ed the house in lieu of her dower if Moham- 
mad Wain had not represented that the 
house was his property. I therefore hold 
that the defendants are estopped from 
contending that Musammat Latifan was not 
the owner of the house when she gifted it 
to Musammat Rabia. On this finding the 
plaintiff must succeed. 

I may note further that it appears from 
the calendar that as a matter of fact the 


actual date corresponding to 25th Zilhaj ` 


1318 Hijriis April 15, 1901, and not M 

17, 1900, as given in the deed of gift un 
deed of dower, (Ers. D-i and D-2). The 
learned District Judge's finding was thus 
based on an errenecus statements as to the 
corresponding dates in these documents. 


(1) 8 R 223; 125 Ind, Oas. 365; A I R 1930 Rang. 265 
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The correct corresponding date has been 
verified from the authorized calendar of 
the Ohief Court for the year 1901 and there 
appears to be a mistake in giving the date 
in the deed of giftas well asin the kabin- 
nama. The learned Counsel for the respon- 
dents contended that this point also was 
not taken in the Oourts below; but I think 
that the Court is entitled to take judicial 
notice of this fact. In view of the above 
findings, it is unnecessary to consider the 
other issues; I accept the appeal and setting 
aside the decree of the learned District 
Judge, restore that of the trial Court with 
half the costs throughout. I am not award- 
ing full costs to the appellant as he did not 
take up the main pleas on which he has 
succeeded in second appeal at the very 
outset. 


D. Appealallowed. 


ALLAHABAD HIGH COURT 
Civil Revision Oase No. 55 of 1938 
August 25, 1938 


Misra, J. 

SHEO CHARAN LAL—APPLICANT 
VETEUS 

UMRAO BEGAM—Opposits Party 

U. P. Agriculturists' Relief Act (XXVII of 1933), 
8. 30—Mortgagor is not entitled to refund of interest 
overpaid by him to morlgagee—Usufructuary mort- 
gage—Agreement not tore-open accounts—Accounts, if 
should be re-2p2 ned, 

Where ina re‘cemption suit it is found that the 
mortgagor has overpaid interest tothe mortgages, the 
mortgagor is not entitled to claim a refund of the 
money ao overpaid, under s. 30 (4), U. P. Agriculturists’ 
Relief Act. 

The opening words “notwithstanding anything in 
any contract to the contrary” in s. 30 clearly imply 
that even in case ofausufructuary Mortgage, accounts 
can and must be re-opened between the mortgagor 
and the mortgagee in spite of the fact that they 
might have agreed that there shall be no accounting 
between them. Dharam Singh v. Bishan Sarup (1), 
followed. f 

O. R. Case against the decree of the Civil 
Judge, Oawnpore, dated December 17, 


1937. 

Mr. Sri Narain Sahai, for the Applicant. 

Mr. S. M. Salman, for the Opposite 
Party. 

Order.—This is an application in revision 
against the appellate judgment of the Oivil 
Judge, Oawnpore, dated December 17, 1937. 
Umrao Begam, opposite Party, made an 
application under s. 12, Agriculturists’ 
Relief Act, to rédeem a usufructuary mort- 
gage made in favour of the applicant Sheo 
Oharan Lal. The principal sum secured by 
the mortgage was Rs. 650 and there was 
a covenant that there would be no account- 
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ing between the parties and that the mort- 
gage would be redeemed on payment.of the 
principal gum only. The mortgagor made a 
deposit of Rs. 10 when applying for redemp- 
tion and alleged that the balance of the 
mortgage money had been paid off from the 
usufruct of the property mortgaged. The 
mortgagee contended that in view of 8.77, 
Transfer of Property Act. it was not open 
to the mortgagor to ask for re-opening of 
the accounts. The trial Court of the Munsitf 
held that accounts could be re-opened from 
January 1,1930 under the provisions of s. 30, 
Agriculturists’ Relief Act, and on going into 
the accounts it found that the mortgagee had 
been overpaid to the extent of about 
Rs. 226. It held, however, that the mortgagor 
was not entitled to a return of this sum. 
In the result the learned Munsif allowed 
redemption without payment of any sum 
of money. The mortgagee Sheo Charan 
Lal then appealed to the Civil Judge and 
the Civil Judge held that the mortgagor 
was entitled to a decree for refund of the 
money relized in excess by the mortgagee. 
Accordingly the lower Appellate Court 
gave a decree to the mortgagor for 
Rs. 226. 

In this revision itis contended before me 

that in the first place the order of the Court 
below directing a refund of the excess sum 
said to have been realized as interest by 
the mortgagee isin the teeth of cl. (4), s. 30, 
Agriculturists’ Relief Act, and is wrong. 
This contention must be accepted. The 
provisions of s. 30, cl. (4) are clear and 
explicit and they lay down that nothing 
in that section shall be deemed to entitle a 
debtor to claim refund of any part of the 
interest already paid by him. 

The second contention is that in view of 
s. 77, Tranefer of Property Act, the lower 
Courts had no power to re-open the accounts. 
As to this it may be said in reply that it 
has been held by a Bench of this Court 
that accounts can be re-opened under s. 33, 
Agriculturists’ Relief Act, even in the case 
of a usufructuary mortgage: vide Dharam 
Singh v. Bishan Sarup (1). Section 30 of the 
Act clearly provides that notwithstanding 
any contract to the contrary between the 
debtor and the creditor, no debtor shall be 
liable to pay interest on a loan taken before 
the Act came into force at a rate higher 
than that specified in Sch. III, for the period 
from January 1, 1930, till a date to be fixed 
by the Local Government. There can be 

(1) (1937) A L J ££2; 173 Ind, Cas. 676; A IR 1938 


All. 1; I L R (1938) All. 29; 1937 R D 536; 10 H 
is ALRI a, STR A 
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no doubt that a mortgagor is included in 
the expression “debtor,” Mortgage money 
is a “loan” and the definition of “interest” 
given in the Act as including “the return 
to be made over and above what was actually 
lent’ includes the usufruct which a usufrue- 
tuary mortgagee takes from the wortgaged 
property in lieu of interest on tke mortgage 
money. The opening words “notwithstand- 
ing anything in any contract to the con- 
trary” clearly imply that accounts can and 
must be re-opened between the mortgagor 
and the mortgagee inspite of the fact 
that they might have agreed that there 
shall be no accounting between them. For 
these reasons, I have no doubt in my 
mind that the lower Courts were right in 
applying s. 30, cl. (1) to the mortgage in 
question and in re-opening the accounts. 

In the result, this revision is accepted in 
part and it is ordered that while the 
mortgagor will get back the Rs. 10 deposit- 
ed by her, she will have no refund from the 
applicant mortgagee. In the circumstances 
of the case, the parties are ordered to bear 
their own costs throughout. 


D. Petition partly allowed. 


saintly, 


RANGOON HIGH COURT 
Speclal Bench 
Civil Miscellaneous rs eae No. 1€4 of 
1 


38 
August 26, 1938 
Mya Bu, Orra. O, J., Ba U AND DUNKLzy, JJ. 
MAUNG PO HNYIN, In the matter of tun 
“SUN PRESS”, Lrp.— 

Press (Emergency Powers) Act (XXIII of 1931), ss 4 
(1) (h, 7 (3,—Articles held did not tend to promote 
feelings of enmity or hatred between different classes 
of His Majesty's subjects and order under s. 7 (3) 
could not be made. 

During riots between Indians and Burmans, a news- 
paper published two articles. The articles gave the 
facta and pointed out that those facts were already 
common knowledge, they were merely news reported 
generally in the press, One of the articles first men- 
tioned the original clash between the procession of 
monks and laymen and the Police and said that.this 
had developed into a communal afiray. It then went 
on to state that there was no intention to apportion 
the blame for this affray as between the Burmans 
and the Indians, Italso pointed out that the paper 
had previouly published extracts from the pamphlet 
which had go grievously affronted the Buddhists and 
had called on the Government to proscribe it, butino 
action had been taken. It went onto state that the 
first clash was between monks and Indian and 
European Police, and that at a meeting of Indian 
and Burmese leaders, the Indian leaders gave an 
assurance that the Indians would not attack the 
Burmans; bat, inspite of this assurance, Indians had 
attacked two monks and grievously injured one of : 
them; another monk had beencut witha dah by 
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Indians, a school boy had also been cut by Indians; 
Indians had done damage on the Sule Pagoda and 
had sacked Burmese silk shops; that Burmans in 
outlying parts of the city, on receiving information 
of these events, had risen in anger, armed themselves, 
killed Indians, set fireto mosques and sacked Indian 
shops, Thearticle pointed out that it was only 
natural that Burmans in the suburbs of the city and 
in the districts should resent these acts of Indians 
in Rangoon, and concluded by expressing the hope 
that the natives of Burma would live amicably and 
unitedly with all foreigners who had come to the 
country for the purpose of trade, The second article 
pointed out that the locality round about certain 
street was notorious during the riots, that the Govern- 
ment knew that this localily was inhabited by Indian 
bad characters who lived by act of violence, and that 
although the state of the city had improved, these 
Indians were conspiring to engage persons to commit 
acts of incendiarism in the Burmese quarters of the 
city. It called upon the Government to expel these 
bad characters trom Burma, asserting that only then 
would Indians and Burmans be able to live in peace 
with one another. It stated that if the Government 
failed to take any action against these persons and 
there was a recrudescence of the rioting, the Govern- 
ment would be responsible. An order was made 
apa a ae) ae publisher of the paper 
; rea 
Power) ack A with s. 4 1), Press (Emergency 
_ Held, thatas regards the first article the recitals 
in it were merely news, and as news, the facts were 
stated with restraint, and not in violent or provoca- 
tive language, and no attempt was made to gloss over 
the misdeeds of one side in favour of the other. The 
article did not display such undue partisanship as to 
be objectionable on ‘that ground. The article did 
not tend to promote feelings of enmity or hatred 
between different classes of His Majesty's subjects, 
and therefore did not come within the scope of 
el. (h) of a. 4 (1), Press (Emergency Powers) Act, 
As regards second article, Indian bad characters 
were not a “class of His Majesty's subjects" as con- 
templated by cl. (h}of s. 4 (1), and the article wag 
directed sgainst them on ly. That consideration alone 
was fatal to the order of Government but even if the 
article fell within the scope of cl. (A), it came within 
Expln, 4, and therefore could not form the basis of an 
order under s. 7 (3), 
Mr. U. E. Maung, for the Applicant. 
Mr. E. W. Lambert, for the Crown. 


Mya Bu, Offg. C. J.—This is an applica- 
tion by Maung Po Hnyin, Prien: and 
Publisher of a daily newspaper (printed in 
Burmese) called The Sun, under the pro- 
visions of s. 23, Press (Emergency Powers) 
Act, seeking to have set aside an order of 
the Government of Burma, dated August 2, 
1938, mide under the provisions of s. 7 
(3) read with s. 4 (1) of that Act, re- 
quiring Maung Po Hnyin to deposit with 
the District Magistrate of Rangoon securi- 
ty to the amount of Rs. 3,000. The pro- 
visions of the Press (Emergency Powers) 
Act were considerably enlarged by the Ori- 
minal Law Amendment Act of 1932, by 
8.16 of which several Clauses and several 
Explanations were added to the provisions 
ofs, 4, subss. (1), cl. (A), which was one of 
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the clauses so added, reads as follows: 

‘\h) or which tend, directly or indirectly, to pro- 
mote feelings of enmity or hatred between different 
classes of His Majesty's subjects.” 


The order of the Government of Burma 
set out that two articles had been pab- 
lished in The Sun newspaper, one in its 
issue of August 1, 1933, and one in its 
issue of August 2, 1938, which contained 
words ‘of the nature described in cl. (h), 
sub-s. ‘1) of s. 4, Press (Emergency Powers) 
Act,” that is, that these two issues of The 
Sun newspaper containel words which 
tended, directly or indirectly, to promote 
feclings of enmity or hatred between differ- 
ent classes of His Majesty's subjects. What 
purported to be translations into the Eng- 
lish language of the two articles to which 
exception was taken were also set out in 
the order of Government. It is not con- 
tended on behalf of the Government that 
the words contained in either of these 
articles can be brought within the scope of 
any clause of s. 4 (1) other than cl. (A). 
and therefore we have to consider them 
solely in relation to the provisions of this 
clause. Now, the translation of the articles 
which appear in the order of Government 
of August 2, 1938, are extremely inac- 
curate; that is admitted by both sides. We 
have been provided with more accurate 
translations prepared in the Translation 
Depariment of this Court, and these trans- 
lations ¿re vscepted as accurate on behalf 
of the Gever.ment. Although not com: 
pletely accurate, they are sufficiently so for 
all practical purposes, but we think it 
desirable to mention one inaccuracy. In the 
translation of the article of August l, at 
the end, the real effect of the Burmese 
expression which has been translated as 
“in search of wealth” is more correctly 
expressed by the words ‘for the purpose of 
trade.” However, the translations con- 
tained in the order of Government were 
definitely misleading. 

No evidence, either in the form of affi- 
davits or in any other form, has been 
adduced before us at the hearing of this 
application, and regarding, the facts and 
circumstances which led up tothe issue of 
the order of Government, we are compelled 
to rely on the statements which have been 
made from the Bar, which appear not to be 
controversial, and the allegations of fact 
contained id the two aricles in question, 
which allegations of fact the learned Govern: 
ment Advocate has said that heis notin a 
position either to admit or to deny. We 
ate, therefore, left with no alternative but 
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to accept these allegations as being accu- 
rate. It appears that on July 26, 1938, a 
meeting of monks and laymen was held on 
the platform of the Shwedagcn Pagoda, for 
the purpose of protesting against a pamph- 
let which had been published by a Burma 
Moslem and which is said to contain grave 
aspereion on the Buddhist religion. These 
persons formed themselves into a proces- 
sion and marched towards the Soorti Bara 
Bazar. On the way they came into con- 
flict with the Police as a result of which 
several persons, including a number of 
Police Officers, were injured and one Police- 
man was killed. On July 28, general 
rioting between Muhammadans on the one 
side, and Burmans on the other side, broke 
out; a large number of persons both Indians 
and Burmans were killed or injured and 
very many Indian and Burmese shops were 
looted, The disturbance continued during 
the 29th, but order was gradually restored 
although the tension between the contend- 
ing parties remained extremely acute. On 
Ist and 2nd August, the offending articles 
appeared in The Sun. 

On behalf of the applicant it is contended 
that the first article does not fall within 
the scope of cl. (h) of s. 4 (1), Press 
(Emergency Powers) Act, and we think that 
this contention is well-founded. The article 
first mentioned the original clash between 
the procession of monks and laymen and 
the Police on July 21, and said that this 
had developed into a communal affray. It 
then went on ‘to state that there was no 
intention to apportion the blame for this 
affray as between the Burmans and the 
Indians. It also pointed out that The 
Sun had previously published extracts 
from the pamphlet which had so grievously 
affrcnted the Buddhists and had called on 
the Government to proscribe it, but no 
action had been taken. It went on to state 
that the first clash was between monks and 
Indian and European Police, and that at a 
meeting of Indian and Burmese leaders, 
held on the 26th, the Indian leaders gave 
an assurance that the Indians would not 
attack the Burmans: but, in spite of this 
assurance, on the 28th Indians had attacked 
two monks and grievously injured one of 
them, another monk had been out with a 
dahi by Indians, a school boy had also been 
cut by Indians: Indians had one damage 
on the Sule Pagoda and had sacked 
Burmese silk shops: that Burmans in oute 
lying parts of the city, on receiving infor- 
mation of these events, had risen in anger, 


‘armed themselves, killed Indians, set fire 
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to mosques and sacked Indian shops. The 
article pointed out-that it was only natural 
that Burmans in the suburbs of the city and 
in the Districts should resent these acts of 
Indians in Rangoon, and concluded by 
expresaing the hope that the natives of 
Burma would live amicably and unitedly 
with all foreigners who had come to the 
country for the purpose of trade. 


Now “to promote” means either to bring 
into existence something which did not 
exist before, or to further and encourage 
the growth and development of something 
which is already in existence. How can it 
be said that this article tended, directly or 
indirectly, to bring into existence feelings 
of enmity or hatred between Muhammadans 
and Burmans in Burma, or to encourage 
and increase such feelings of enmity or 
hatred which already existed ? It certainly 
did not bring such feeling into existence, 
for they already existed. If action had been 
taken against this newspaper for publishing 
extracts from the offensive pamphlet which 
originated the trouble, we could have better 
appreciated the reasons for the order of the 
Government. The recital of facts contained 
in the article cannot have had the effect of 
encouraging or increasing such enmity, for 
the article points out that these facts were 
already common knowledge, they were 
merely news which had already been 
reported generally in the Press. As neng, the 
fects are stated with restraint, and notin 
violent cr provocative language, and no 
attempt is made to gloss over the misdeeds 
of ore side in favour of the other. The 
article does not, in our opinion, display 
such undue partisanship as to be objection- 
able on that ground. It concludes with a 
fervent expression of a desire for peace be- 
tween persons of all nationalities residing in 
Burma. We are of opinion that this article, 
published at the time and under the circum- 
stances in which it was published (so far as 
we have been made aware of those circum- 
atances) did not “tend to promote feelings 
of enmity or hatred between different 
classes of His Majesty’s subjects” and 
therefore did not come within the scope of 
cl. (k) of s. 4 (1), Press (Emergegcy Powers) 
Act. In regard to the second article of 
August 2, for the applicant reliance is 
placed upon Expln. 4 to 6, 4 (1) of the Act, 
which Explanation reads as follows : 

“Words pointing out, without malicious inten- 
tion and with an honest view to their removal 
matters which are producing or have a tendency to 
produce feelings of enmity or hatred between different 
classes of His Majesty's subjects shall not be deemed 
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to be words of the nature described in ol, (h) of th 
sub-section.” 
The second article pointed .out that the 
‘ locality round about Tseekai Maung Tauley 
Street was notorious during the riots, that 
the Government knew that this locality 
was inhabited by Indian bad characters 
who lived by act of violence, and that 
although the state of the city had improved, 
these Indians were conspiring to engage 
persons to commit ac's of incendiarism in 
the Burmese quarters of the city. It-called 
upon the Government to expel these bad 
characters from Burma, asserting that only 
then would Indians and Burmans be able 
to live in peace with one another. It stated 
that if the Government failed to take any 
action against these persons and there was 
a recrudescence of the rioting, the Govern- 
ment would be responsible. That is the 
gist of the article, Now Indian bad char- 
acters are not a “class of His Majesty’s 
subjects,” as zontemplated by cl. (h) of 
s. 4 (1), and the article was directed 
against them only. That consideration alene 
is fatal to the order of Government, so far 
as this article is concerned. Moreover, the 
order of Government does not suggest that 
the article was written dishonestly and 
with.a malicious intention, and we have no 
means of testing the motive or intention of 
the writer of the article except from the 
contents of the article itself. As we said, 
there is no evidence on the record, and we 
must therefore conclude that the statements 
in the article, that this particular locality 
was notorious during the riot and was to 
the knowledge of Government the resid: nce 
of undesirable Indians, are true. We can 
therefore only construe the article as an 
honest and sincere attempt to persuade 
Government to take action which the writer 
believed to be essential for the peace of the 
city. In our opinion even if the article 
falls within the scope of cl. (h), which we 
doubt it comes within Expln. 4, and there- 
a” form the basis of an order under 
B. A 
This application is, therefore, allowed and 
the order of Government of Burma, dated 
August 2, 1938, requiring the applicant 
to furnish security to the amount of 
Rs. 3,000 is set aside. The applicant is 
entitled, as against the Government of 
Burma, to his cost of this application, 
Advocate’s fee ten gold mohurs. 
S, Application allowed. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 135 of 1932 
August 3, 1938 
Bennet, AG. O. J. AND VERMA, J. 
Mazor ANTHONY ULYSSES JOHN 
AND of ueRs—Derenpsants—APpPELLANTS 
VETSUS 
Seth SURAJ BHAN—PLAINTIFF AND 
OTAERS—DEFENDANTS— RESPONDENTS 

Companies Act (VII of 1913), ss. 129, 230 <2)—Ap- 
pointment of Receiver on behalf of debenture-holder 
—Debenture secured by fixedas well as floating 
charge— Priority given to preferential debts applies 
only to assets subject to floating charge, 

When a Receiver is appointed by a debenture- 
holder whose debenture is secured by botha fixed 
chargeand a floating charge, the priority given to the 
preferential debts applies only in respect of assets 
subject to the floating charge and not to assets sub- 
ject to the fixed charge. This is what is legally 
meant by a priority of the charges of workmen 
against the floating charge of debenture-holder. 
Inre Lewis Merthyr Consolidated Collieries, Ltd., 
Lloyds Bank, Ltd, v. The Company (2), relied on. 


F.C. A. from the decision of the Sub- 
Judge, Agra, dated April 27, 1931. 

Messrs. B. Malik and Ram Nama Prasad, 
for the Appellants. 

Messrs. N. P. Asthana, S. K. Dar and Din 
Dayal, for the Respondents. 


Bennet, Ag. C. J.—This is a first appeal 
by Major A. U. John and others, defend- 
ante, against a decree of the Civil Judge 
of Agra. A suit was brought by the 
plaintiff, Seth Suraj Bhan against defend- 
ant No. l, the Agra United Mills, Limited, 
and defendants Nos. 2, 3, 4 and 5, members 
of ths John family, and also two members 
of the family as trustees for the debenture- 
holders. This suit has resulted in a simple 
money decree for Rs. 31,000 and interest 
and a declaration that the amount is 
recoverable in priority over the debentures 
or other charges upon the property of the 
mills. The appeal is directed only against 
the declaration for priority, and itis not 
denied that the plaintiff has a claim for the 
amount decreed. The appellants are 
interested in the debentures and their claim 
is that the loan given by the plaintiff 
creates a debt which has not got priority 
to the debentures and, therefore, the 
debenture holders are not concerned with 
that claim. As a matter of fact, the 
debenture- holders had brought a suit, No. 84 
of 1927, for possession of the mills on 
their claim as debenture-holders and that 
suit has succeded and the mills passed 
into their possession and have since been 
auctioned and purchased by the appellant, 
Major A, U. John. The question, therefore, 
arises as to whether the plaintiff should 
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~ «decree which would be of any value 

„im ornot, The circumstances are that 
were was this suit pending against the 
mills and the managing agents were 
unable to pay the wages of the wrkmen 
and the workmen were likely to commit a 
riot and the building was ucder the charge 
of armed Police under the orders of the 
District Magistrate. The Civil Court 
appointed a Receiver, Mr. P. N. Raina, on 
November 29, 1927, to preserve the mills 
and manage it. On December 1, 1927, the 
Oivil Judge authorized the Receiver to 
borrow sufficient money to pay the wages 
of the labourers. The order appointing the 


- Receiver ison pp. 79 to 81l and it directs 


the Receiver to submit plans for the pay- 
ment of tte millhands which was extremely 
necessary. The Receiver made no delay in 
the matter and on December 1, 1927, he 
made a report that he was endeavcuring to 
get Seth Suraj Bhan, the plaintiff, to 
advance money to pay the wages. On 
that report the Judge passed an order 
on the same date on p. 89 in which he 
decided : i 

“The money which will be paid by Messrs. 
Suraj Bhan and Kunwar Ganesh Singh or anyone else 
will confer on them the lien which the mill- 
hands have on the property which js in the mill 
premises,” 

Accordingly on December 4, 1927, the 
Receiver borrowed Rs 31,000 in cash from 
plaintiff and executed an agreement cn 
p. 93. That agreement states that the 
plaintiff : Oy 

‘Gg willing to advance to meat this time 
Rs. 31,000 in cash bearing interest at 12 annas per 
cent. per month on promise of paying back Lhe 
amount after six months sgo that salaries of the 
employees and labourers may be paid and the 
said Seth Sahib may take away all the movable 
properties......which are stated by the Seth Sahib 
to be owned and purchased by him...If these goods 
will be proved to be the property and to have been 
purchased or under lien of Seth Sahib aforesaid, 
then within ten days of the said decision I shall 
hypothecate to Seth Sahib aforesaid to his satistac- 
tion sufficient property worth at least Rs, 60,000. If 
these goods willnot be proved to be the property 
or under lien to Seth Sahib afvresaid, then he will 
set off the sum of Rs. 31,000 towards the price of 
the said goods and Seth Sahib shall have the same 
right and lien in respect of this amvunt of debt 
and only to that extent as the employees and 
labourers have in respect of theze goods according to 
law and justice.” 

The amount was not paid back by the 
Receiver and he ceased to be the-Receiver 
and although Le states in evidence that he 
was satistied that the Seth Sghib had the 
jen cn the property. which ke removed 
from the mills, he did not execute the 
mortgage although he intended to do so. 
There is another witness who has given 


17810 


evidence, one Balmukand, and he stated 
that he was a servant of the plaintiff and 
that allthe commodities in the mills were 
the plaintiff's properties under an agreement 
of November 9, 1925. This agreement 
related to the financing of the mills by the 
plaintiff and this is admitted. The lower 
Court has come to the conclusion that the 
evidence for the plaintiff on this point in 
the absence of any evidence that the goods 
in the milla did not belong to the plaintiff, 
shows that these gcods were goods of the 
plaintiff on which the plaintiff had a lien 
and that the plaintiff did not remove any 
goods other than those on which he had a 
lien. ‘Therefore under the agreement the 
plaintiff would have the right and lien in 
respect of the amount of debt that the 
employees and labourers would have in 
respect of those goods. Now the Oourt 
below has granted a decree of priority 
against all the property of the mills as set 
out in the plaint which comprises various 
items of immovable property. The ques- 
tion which has been argued before us 
was argued first on the ground that 
priority would only arise in winding up and 
that the case before the Court was not one 
of winding up and that the company has 
notin fact been wound up. That may be 
80, but s. 128, Companies Act, states as 
follows : 

“Where either a Receiver is appointed on 
behalf of the holders of any debentures of a 
company eecured by a floating charge, or posses- 
sion is taken by or on behalf of those debenture- 
holders of any property comprised in or subject to 
the charge, then, if the company is not at the time in 
course of being wound up, the debts which in every 
winding up are under the provisions of Part V 
relating to preferential payments to be paid in 
priority to all other debts, shall be paid forthwith 
outof any assets coming to the hands of the Receiver 
or other person taking possession as aforesaid in 
priority to any claim for principal or interest in 
respect of the debentures.” 


This refers to the provisions for priority 
in Part V. In Part V there is s. 230 (1) 


which provides as follows: 

“(1) In a winding up there shall be paid in priority 
to all other debts 

(c) All wages of any labourer or workman, not 
exceeding five hundred rupees for each, whether pay- 
able for time or piece-work, in respect of services 
rendered to the Company within the twomonths next 
before the said date. 

(2) The foregoing debtsshall.... 

(b) So far as the assets of the Company available 
for payment of general creditors are insufficient 
to meet them, have priority over the claims of 
holders of debentures under any floating charge 
created by the Company, and be paid accordingly out 
of any property comprised in or subject to that 
charge.” ; 

Now we consider that under these sub- 
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sections workmen have a secured priority for 
` their wages against the claims of holders 


of debentures under any floating charge - 


created by the Company. These words 
“floating charge” sre not defined in the 
Act. In the heading above s. 126, occur 
the words “debentures and floating 
charges”, and again in s. 123 as already 
quoted, there is this expression “floating 
charge.” In Illingworth v. Houldsworth (1) 
at p. 858*, Lord Macnaghten said: 

“A specific charge is one that, without mure, 
fastens on ascertained or definite property or property 
capable of being ascertained and defined whereas 
a floating charge is ambulatory and shifting in its 
nature, hovering over and, so to speak, floating 
with the property which it is intended to affect 
until some event occurs or some act is done which 
causes it to settle and fasten on the subject of the 
charge within ita reach and grasp.” 


Now turning to the trust deed between 
the mills ani the trustees for debenture- 
holders printed on p. 28, et. seg, we tind 
that itis set out at p. 24: 

“The specifically mortgaged premises, means the 
property including lease-hold property by cls. 2, 3 
and 4 hereof expressed to be assured.” 

In cl. 2 it is set out that the lease-hold 
lands, hereditaments and premises in Sch. II 
were demised. In cl. 3, the Company grants 
and conveys tke property in Sch. 3, and 
incl, 4the Company assigns the movable 
properiy in Sch. 4. ‘These schedules 
cover the immovable property of the 
Company and some of the movable pro- 
perty, such as engines and boilers in cl. 4. 
Then we cometo cl. 5 which states as 


follows: 

“The Oompany hereby charges in favour of 
the trustees or tiustee its other assets 
(specially including 3,841 shares in the Agra 


Spinning and Weaving Mills Co, Ltd.) for the time 
being, both present and future, wheresoever and 
whatsoever including uncalled capital with the pay- 
ments of all moneys for the time being owing on the 
security of these presentis and such charge shall 
rank asa flosting charge and shall accordingly in 
no way hinder the Company from selling, mort- 
gaging, charging or otherwise disposing of or dealing 
with such assets in the ordinary course of its 
business and for the purposes of carrying on the 
game.” | 

Nowitis clear that the debenture-holders 
have a fixed charge under their debentures 
on the property in Schs. 2,3 and 4 and they 
have a floating charge on the cther assets 
of the Company. We consider, therefore, 
that the priority to the wages of workmen 
given by the Companies Act would only 
be in this casein regard to the other assets 
of the Company in cL on which there is 
a floating charge. This point has also been 


K (1904) A O 355;73 L JOh, 739; 91L T 602; 53 W 
R 113; 20T L R 633. 
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subject ofa decision in In re Lewis 


the 
Merthyr Consolidated Collieries, Lid; 
Lloyds Bank, Lid. v. The Company (2). It was 
there held that when a Receiver is appointed 
bya debenture-holder whose debenture is 
secured by both, a fixed charge and a 
floating charge, the priority given to the 
preferential debts applies only in respect 
of assets subject tothe floating charge and 
not to assets subject to the fixed charge, 
We consider, therefore, that this is what ig 
legally meant by a priority of the charges 
of workmen against the floating charge of 
debenture holders. Now we consider that 
the agreement on p. 93 intended to give 
the plaintiff this particular priority when 
jt referred to the right and lien of labourers 
in respect to these goods. It may be 
noted that the goods mentioned in the 
agreement are all items of property on 
which there would be a floating charge and 
that nothing is mentioned in the agreement 
on p. 93 which would be the subject of a 
fixed charge. Accordingly, therefore, in our 
opinion the decree of the Oourt below should 
be modified on this point. We, therefore, 
allow the appeal to this extent, that 
instead of a declaraticn that the emount 
decreed would have priority over the 
debentures in favour of defendants Nos. 2 
to 7, we grant a declaration that the amount 
decreed shall have priority over the assets 
of the Company in regard to which the. 
debenture-holders had a floating charge 
under cl. 5 ofthe trust deed of August 8, 
1923, between the Agra United Mills and 
Anthony Ulysses John and George Anthony 
John. As the parties have partly succeeded 
and partly failed in this appeal, we direct 
that the parties pay their own c sts of this 
appeal. We uphold the order of the Ocurt 
below that the suit is decreed for Rs. 37,245. 
with cosis and pending and future interest 
at eight annas per cent. 
D. Decree modi fied. 


(2) (1929) 1 Ch. 498; 98 L J Oh, 353; 1999 B & 
: R 6; 1929 WO & I Rep. 261; 140 L T 321; 738 
27, 





LAHORE HIGH COURT 
Second Civil Appea' No 1411 of 1937 
February 25, 1938 
ADDISON AND ABDUL Rasuip, JJ. 
SUNDAR DAS—DBEFENDANT—APPBLLANT 


versus 
SECRETARY or STATE ro INDIA— 
PLAINTIFF AND OTHER— DEFENDANTS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), s, 60-—~ 
Compensation money payable for acquisition und 
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aquisition Act, if liable to attachment 
„Still in hands of the Collector. 

Jompensation money payable under the Land 
‘Acquisition Act 1894, cannot be attached at the 
instance of the creditors of the person whose land has 
been acquired until the amount has been tendered 
ander s. 3lo0f the Act. The money in the hands of 
the Oollector is money belonging to the Government 
until tender is made and no relationship of creditor 
and debtor can be said tohave been established 
between the Collector on the one side and the owners 
of the land onthe other In these circumstances 
s. 60, Civil Procedure Code, hes no applicability. 
So the creditors having money decrees against the 
person . whose land has been acquired cannot attach 
the amount in the hands of the Collector. Secre- 
tary of State for India vy. Kuppuswami (1) and 
Spence v. Coleman (2), relied on. 

§.0. A. from the decree of the District 
Judge, Lyallpur, dated August 13, 1937. 

Mr. Har Bhajan Das, for the Appellant. 

Mr. Muhammad Monir, Assistant 


Advocate-General for the Respondents. 


Abdul Rashid, J.—Some land belonging 
to Fauja Singh, defendant No. 3, and Vir 
Singh, defendant No. 4, was acquired by 
the Secretary of State for India in Council 
under the Land Acquisition Act. Sundar Das, 
defendant No. 1, and Mathura Das, defen- 
dant No. 2, and two money decrees against 
Fauja Singh and Vir Singh. After the 
award had been made by the Collector and 
before the money was tendered to defen- 
dants Nos. 3 and 4 under s. 31, Land 


to 


_ Acquisition Act, the decree-holders got the 


money attached. The Secretary cf Siate 
thereupon instituted the suit out of which 
the present appeal has arisen fora declara- 
tion that the compensation money in his 
hands due to defendants Nos. 3 and 4 could 
not be attached in execution of the money 
decrees obtained by defendants Nos. 1 and 
2 against defendants Nos. 3 and 4. The 
„guit was dismissed by the trial Court. On 
appeal the learned District Judge decreed 
the claim. Against this decision Sundar 
Das, defendant has preferred a second 
appeal to this Court. 

Section 31, Land Acquisition Act, lays 
down that on making an award unders. 11 
the Collector shall tender payment of the 
compensation awarded by him tothe persons 
interested, entitled thereto according to 
the award, and shall pay it to them unless 
prevented by some one or more of the 
contingencies mentioned in sub-s. <2) of 
that section. If there is no person to receive 
the money or if the persons entitled to the 
money do not consent to recéive it, the 
Oollector is bound to deposit the amount of 
the compensation in he Court to which a 


; reference unders. 18 would be submitted. 


It is further provided» that a person, who 
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receives the money otherwise than under- 
protest, is not entitled to have a reference 
made to the District Judge under s, 18 of 
the Act. If, however, he receives the money 
under protest, he doesnot lose his right of 
having a reference made under s. 18. The 
provisions of this section make it clear that 
until the tender is made, the money belongs 
to the Government, and that the Oollector 
has got to carry out his duty of making the 
tender to the persons interested, as the 
Tecoiptsct the money by the owaer of the 
land without protest takes away certain 
rights, which would accrue to him if he 
receives the money under protest. The 
Land Acquisition Act is a complete Code in 
itself, and until the tender is made, the 
person whose land his been acquired, does 
not become a creditor or the Collector a debt» 
or. Reference may be made in this connecion 
toa Division Bench ruling of. the Madras 
High Court reported in Secretary of State 
v. Kuppuswami, 78 Ind. Gas. 82 (1), where it 
was laid down that the comyeisation money 
payable under the Land Acquisition Act is 
payable under that Act and that Act only. 
Any rightsia respect of it are creatures of 
the statuteand nothing else. It was held 
in Spence v. Coleman (2), ia respect of 
surplus assets of a company in liquidation, 
that when itis the duty of some o'ficer of 
the Court to distribuie money, which is in 
his hands, in a particular way, tue relation 
of debtor and creditor is not constituted 
between him and the person who is entitled - 
to allor some part of the money, which is 
in his hands. Heis an officer of the Court 
and his daty is tothe Court, and no debt is 
created which can be the subject-matter of 
attachment against him as garnishee. 

It is clear from the authorities quoted 
above that the money in the hands of the 
Collector is money belonging to the Govern: 
ment until tender is made to defendants 
Nos. 3 and 4, and that no relationship of 
creditor and debtor can be said to have 
been established between the Collector on 
the one side and the cwners of the land on 
the other. In these circumstances s. 60, 
Civil Procedure Oode, has no applicability. 
For the reasons given above, we affirm the 
decision of the learned District Judge and 
dismiss this appeal. Having regard to all 
the circumstances, we order that the parties 
will bear their own costs in this Court. 
Appeal dismissed. 
R 192: Mad. 521;46 M 


8 L T 


D. 

(1) 78 Ind, Cas, 82; AT 
L J 36; (1924) M W N 138, 

(2) (1901) 2K B 199; 70 LJKB 632; 
703; 49 W R 516; 17 T LR 469. 
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RANGOON HIGH COURT 
Criminal Revision Applicatioas Nos. 606-B, 
607-B, 608-B and 609-B of 1937 
February 8, 1938, 

BAGULEY AND MOSELY, JJ. 

SHWE PHONE AND O0OTHERS— 
APPLIOANTS 
versus 
CHAIRMAN, DISTRIOT COUNCIL, 
MERGUI—Opposire Party 

Burma Ferries Act (II of 1898), ss, 15, 12—Rules, 
framed under s. 12, r. 4-A—" Plying for hire”, 
meaning of—Person waiting on bank or in stream 
regularly for hire by public, whether plying for 
“hire, a ferry—B. 4-A, framed under s. 12 is ultra 
vires. 

A person is said to ply for hirea ferry when he 
waits or attends on the bank or in the stream re- 
gularly, «that is to say, not uninterruptedly, for it 
might be done periodically, but regularly in the 
sense of repeatedly, making a business of it), for 
hire bythe public orlay anybody who chooses to 
employ him to cross the river or convey goode 
across the river. Lim Twa Keev. M. Ismail (1), 
relied on, 

Rule 4-A of therules framed under s. 12, Burma 
Ferries Act, is ultra vires. 

Review of an order of the First Ad- 
ditional Special Power Magistrate, Mergui, 
dated September 1, 1937. 

Mr. Eunoose, for the Applicants. 


Mosely, J.—These cases came up for 
hearing before Baguley, J., and were refer- 
red by him to this Bench. We are dealing 
here with four applications, Criminal 
Revn. Nos. 600-B, ¢07-B, 608 B and 
609-B of 1937, in which the applicants 
were convicted under s8. 15-27, Burma 
Ferries Act, and fined Rs. 5 each. The 
applicants are employees at two different 
ferries of the contractor for the mail from 
Ye to Mergui. In Criminal Revn. No, 
606-B of 1937, the accused boatman in 
charge ofthe contractors boat used to 
carry the mail parcels across the river 
at the Tamok-Lut Lut ferry. He admitted 
conveying passengers in ‘‘a hired boat”, 
by which Itake it was meant in the 
contractor’s boat for hire. In Criminal 
Revn. No. 607-B of 1937, the two accused 


boatmen of the contractor's boat at the 
Kywegu-Kyaukpya feiry admitted con- 
veying or carrying Passengers, but 


said that they were servants of Govern- 
ment officials whom they carried free. In 
Orimina}| Kevn. No. 608-B of 1937, the 
accused boatman at the Tamok Lut Lut 
ferry admitted carrying passangers on 
two occasions one day,and on another 
occasion the next day in the mail parcel 
boat, but said that he did it free, and in 
Oriminal Revn. No. 609-B of 1937 the same 
acoused made the same plea on a similar 


gue PHONE Ù. OMAIRMAN, DistRicf CoUNCIL, MERGUT (RANG) 


446 


charge. In these last three cases the 
Magistrate convicted the accused without 
deciding whether they carried for hire or 
not. He quoted and misunderstcod an 
executive instruction by the Commissioner 
of the Moulmein Division which said that 
passangers could not be carried in the 
contractor's boat across the ferry on pay- 
ment of the usual tolls without the con- 
sent of the lessee cr the Chairman of the 
District Council, vide 8.15, Burma Ferries 
Act. Butthe questicn to he decided in 
these last three cases was whether any 
tollahad been paid, for I understand 
the Commissioner's letter as meaning tolls 


paid by the passengers to the con- 
tractor. Section 15 of the Act says as 
follows : 


“No person shall ply a ferry boat for hire or 
establish, maintain or work a ferry, or convey for 
hire any passenger, animal, vehicle or goods bet- 
ween points within, or within twomiles frm the 
limits of a public ferry except withthe sanction 
of the Superintendent ox of the lessee of such public 
ferry: Provided that the Local Government may 
by notification, exempt any persons or classes of 
persons from the operation of this section." 

It seems to me perfectly clear that in 
the first case, Criminal Revn. No. 606 B 
of 1937, the applicant-accused, Snwe 
Phone, admitted conveying passengers 
for hire within the limits of a public ferry 
without the aforesaid sanction and his 
applicaticn must be dismissed. As regards 
the other three applications, there was no 
proof that the accused conveyed any 
passenger for hire, which was the offence 
with which they were charged. The 
question might, however, arise as to 
whether they plied a ferry boat for 
hire. The expression “to ply for hire” was 
considered in Criminal Revn, No. 31-B 
of 1937 Lim Twa Kee v. M. Ismail (ip 
by Spargo, J. That was a case where the 
contractor himself who conveyed the 
parcels between Ye and Tavoy was 
prosecuted by the lessee of the Ye ferry 
for conveying the parcels for hire across 
that ferry. lt was held that he could 
not be prosecuted by reason of the provi- 
sions of r, 4 framed under the Burma 
Ferries Act, because he did not “ply for 
hire’. I would agree in the present 
connection with what was there said about 
“plying for hire’. A person is said to ply 
for hire a ferry wuen he waits or attends 
on the bark or in the stream regularly, 
(that is to say, not uninterruptedly, for it 
might bedone periodically, but regularly 


(Q) A IR 1937 Rang. 275; 170 Ind. Cas, 236: 3 
Or. i J 872; 10R Rang, 88. PR 
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in the sense of repeatedly, making a 
business of it), for hire by the public or 
lay anybody who chooses to employ him to 
cross the river or convey goods across the 
river. I would not necessarily agree 
with what was said there, that because 
the accused in thatcase only crossed once 
in each direction daily, he was not plying 
for hire, but I would agree thatit is an 
essential part of the term that the person 
plying for hire offers his services to the 
public. We are not concerned in the 
present case with r. dor as it is now, 
r.4-A. Rule 4 was omitted from the rules 
framed by Local Government Notification 
No. 188 of October 26, 1936, and was not 
. Yeeenacted until Notification No. 176 of 
` September 21, 1937, when it was re-enacted 
as r 4-A, 


Rule 4*A reads as follows : 

“4-A The lessee of a ferry shall not interfere 
with any person swimming cattle across the stream 
or with any buat employed by its owner in con- 
veying himself, his property or any other person 
or property across the stream, provided such boat 
does not ply for hire.” 


The offences now being considered were 
committed in the interval, after r, 4 was 
omitted and before it was re-enacted as 
r. 4-A. As it was cb proved in one of 
these cases, No. 607-B, thatany hire was 
taken, or thatthe two accused made a 
practice of soliciting custom for hire, it 
cannot be said that the accused plied a 
ferry boat for hire any more than that 
they conveyed for hire any passengers. 
The application of the applicants in 
Oriminal Revn. No. 607-B will be allowed, 
and they will be acquitted and the fine, 
if paid, will be refuaded to them. The 
applicant in Oriminal Revn. No. t06-B 
admitted the offence. The applicant in 
Nos. 608-B and 603-B Mg. Pyo Nyein was 
shown to have taken passengers three 
times in one day and once the next day. 
He must be presumed not to have done it 
gratuitously, and was, therefore, both 
conveying for hire and plying for hire, 
The applications of the applicants in 
Oriminal Revn. Nos. 606: B, 608-B and 609 B 
will be dismissed. It is desirable, how- 
ever, I think, to say something in this 
connection about r. 4-A. This rule pur- 
ports in the notification to have been made 
under s. 12, Burma Ferries Acte Section 
12 provides that the Local Government 
may frame rules consistent with the Act: 
(a) for the superintendence and manage- 
ment of ...ferries, (b) to (4) for other 


jmatters ejusdem generis, and (j) generally 
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for carrying out the purposes and objects 
of this Act. f 

lt certainly cannot be said that r. 4-A 
is a rule consistent withthe Act framed 
for carrying out its purposes and objects 
that could only be said atter issue of a 
notification under the Proviso tos. 15 
exempting persons from the operation 
of the section. But it would be unnecess- 
ary to frame sach a rule as r, 4-A if 
a notification were properly issued under 
the Proviso to s. 15, It may be ‘said 
that r. 4-A, as framed, would amount to 
exemption. for if a lessee cannot interfere 
with any boat employed by its owner in 
conveying property no doubt the lessee 
could not prosecute the owner. But as 
framed unders.12, the rule is clearly 
ultra vires, It would be simpler, and in 
accordance with law, if a notification 
were issued under the Proviso tos.15 
exempting such classes of persons. 

Baguley, J.—I agree, 

a, . Order accordingly. 





LAHORE HIGH COURT 
Second Civil Appeal No. 126 of 1937 
April 21, 1937 
Burpg, J. 
RAM LAL AND anotagR—DErgnpAnts—— 
APPELLANTS 


versus 
Firm KARAM CHAND-GOPAL OHAND 
— PLAINTIFF AND ANOTSER—DerENpANT 
RESPONDENTS 

Contract Act (IX of 1872), s. 25—Implied pro» 
mise to pay, if sufficient—Entry held did not fulfil 
requirements of s. 25. 

For the purposes of s. 25, Contract Act, mere im- 
plied promise to pay is not sufficient, 

Mere striking of balance by a debtor more than 
three years from the last item of account, without 
any words indicating promise to pay, does not ful- 
fil the requirements of s. 25. Mukhi Lal Chand v., 
Gul Muhammad (3) and O. A. No. 1675 of 1935, re- 
lied on, Kahanchand Dula Ram v Daya Ram-Amrit 
Ram (1) and Nihale Ram-Chela Ram v. Radhu Ram | 
Hukmi Ram (2), distinguished. : 

S. O. A. from the decree of the District 
Judge, Jhelum, dated October 30, 1936. 

Mr. Achhru Ram. for the Appellants, 

Mr, Sant Singh for Mr, Brij Lal, for the 
Respondents. 


Judgment.—This is a second appeal 
arising out of a suit for recévery of 
Rs, 580 inclusive of principal and interest. 
The suit was dismissed by the trial Court 
but was decreed on appeal by the learned 
District Judge. From this decision the 
present appeal has been preferred. The 


1988 
suit was based on a balance, dated 
Deccmber 30, 1929, which was struck 


more than three years after the last item 
of account. The contention of the plain- 
tiff was that this balance amounted to a 
-promise to pay within the meaning of 
B. 25, Contract Act, and therefore the 
suit was maintainable, although the 
balance was struck after the expiry of the 
period cf limitation since the last item. 
The trial Court held that the wording of 
the balance did not fulfil the require- 
ments ofs. 25, as there was no express 
promise tu pay to be found in the wording 
- of the balance. The learned District 
` Judge, however, took a contrary view and 
held that the requirements of that section 
were fulfilled. The learned District Judge 
has referred to two rulings of this Court, 
“namely Kahanchand Dula Ram v. Daya 
Ram Amrit Ram (1), and Nihalu Ram 
Chela Ram v. Radhu Ram Hukmi Ram 
(2). In the first ruling, in view of the 
relations between the parties and the 
nature of the entry relating to the 
balance, it was held that the entry 
amounted to a novation of contract within 
the meaning of Art. 64, Limitation” Act. 
In the present instance, no reliance was 
placed before me on this Article. The 
second ruling Nihalu Ram Chela Ram v. 
Radhu Ram Hukmi Ram (2), was based 
on the specific words dewne kite used 
in the entry in that case which were 
taken to amount to an express promise to 
pay. In the present instance no such 
words are to ke found in the entry in 
question. The entry is merely to the effect 
that “ics. 489-6-0 bagi kadhi lekha uprle 
wichon Sambat 1983, Pohdin 15”. This is 
followed by the signatures of the debtor. 
There are no words in this entry which 
could be held to amount to a promise to 
pay. The question whether the entry 
imports 4 promise to pay seems to be 
irrelevant for the purpose of s. 25, Con- 
tract Act, for there is ample authority in 
support of the proposition that a mere 
implied promise to pay is not sufficient for 
the purposes of that section. The question 
was discussed by mein Mukhi Lal Chand 
V. Gul Muhammad (3), and in O. A. 
No. 1675 of 1935 recenily decided by Jai 
Lal, J. in which the Case-law has been con- 
sidered at length. 
(1) A IR 1929 Lah, 263; 115 Ind. Cas. 764; 10 L 
745; 30P L R 240; Ind. Rul. (1929) Lah, 428. 
@) AI R1934 Lah. 835; 159 Ind, Oas. 1074; 16 
L 208; 87 P LR 4/8; TRI 833. 


(3) A IR 1933 Lah. 209; 141 Ind. Oas. 617; 34 P 
LR 430; Ind. Rul, (1933) Lah, 155, 
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The learned Gounsel for the respondent 
was not able to cite any authority in 
which an entry of which the wording was 
similar tothe entry in the present cas 
was held to fulfil the requirements of 
5. 25, Contract Act. I therefore accept 
this appeal and setting aside the order of 
the learned District Judge restore that of 
the trial Court with costs throughout. 

D. Appeal allowed, 


RANGOON HIGH COURT 
Civil MING LABA aa No. 28 of 


April 6, 1938 
Roperts, O. J. AND DUNKLBY, J. 
DAWSONS BANK, Lro.—Appiiocants 
versus 
MAUNG MYA THWIN AND OTHERS 
— RERSPONDENTS, 

Civil Procedure Code (Act V of 1908), ss, 110, 109 

(c)—Value of subject-matter tn dispute assessed at 
Rs, 9,750—Question of law involved~Leave under 
3. 109(c), held should be granted. 
"16 must always be kept in view that no real 
mischief can arise from not allowing a very wide 
construction of the section, because such cases, if 
worthy of being tried by ahigher tribunal, can 
always be dealt with under subs. (e) of s. 109, 
Oivil Procedure Code, Udoychand Pannalal v. P. B. 
Guzdar & Co. (1), relied on. 

Where it was not establighed to the satisfaction 
of the High Court that the value of the subject- 
matter in dispute on appeal to His Majesty in 
Council was upwards of Ks, 10,000 but the value of 
the subject-matter was assessed by the applicant 
as Rs. 9,750 in their appeal to the High Court anda 
question of law was involved : 

Held, that leave should be granted under s, 109, 
sub-s, (c). 

O. Misc. App. for leave to appeal to His 
Majesty in Council, against the decree of 
the High Court, dated January 12, 1938, 

Mr. Clark, for the Applicants. 

Mr. U, Tun Aung, for the Kespondents. 


Roberts, C.J.— We think in this case 
that leave ought to be granted to appeal to 
His Majesty in. Council. With regard to 
the valuation of the subject-matter in dis- 
pute on appeal to His Majesty in Council, 
this was assessed by the applicants at 
Rs. 9,750 in their appeal to this Court. 
The appeal by the Bank was in respect of 
a half share of certain landed property 
which had belonged to minors who had now 
attained maj¢rity, and the whole of this 
land, together with an electric light plant, 
bad been accepted by the Bank as the 
equivalent of an indebtedness of Rs. 60,000. 
The method by which the valuation of this 
appeal was computed was to subtract the 
value of the electric light plant when new, 
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the sum of Rs. 50,000 and to halve 


.o remainder, and to say-that that was the 


-value of the half share of the land. As 
Mr. Olark has pointed out, however, there 
is also the question of severance value, and 
the method of computation might have 
been made the other way round, namely 
by seeing what was the actual value of the 
share of the land which was the subject of 
appeal. In Udoychand Pannalalv. P. E, 
Guzdar & Co. (1) Lord Dunedin said, re- 
ferring tos. 110, Oivil Procedure Code: 

“It must always be kept in view that no real 
mischief can arise from not allowing a very wide 
construction of the section, because such cases, if 
worthy of being tried by a higher tribunal, can 
always be dealt with under sub-s. (e) ofs. 109.” 

We have come to the conclusion that, 
although there is some doubt about the 
matter, it cannot be said to have been 
established to the satisfaction of this Court 
that the value of the subject-matter in dis- 
pute on appeal to His Majesty in Council 
is upwards of Rs. 10,000: but we neverthe- 
less think that thie is a case In which, hav- 
ing regard to the value that has been 
shown, and having regard to the questions 
of law involved, leave ought to be granted 
unders. 109,sub-s. (c, of the Code. In 
one of the judgments of the Appellate Court 
it isclearly stated that the manager of the 
appellant Bank was guilty of fraudulent 
misrepresentation and that the consent of 
the minors to an agreement entered into 
by them was caused by the fraudulent 
misrepresentation of the appellant Bank's 
manager ; the other learned Judge of the 
Appellate Court did notso hold. Neither 
of the Judges of the Appellate Court up- 
held the judgment. of the District Court in 
the sense that they arrived at the same 
conclusion for the same reasons, although 
in fact they did dismiss the appeal. It is 
argued that the applicants should not be 
granted leave to appeal to His Majesty in 
Council by reason of these facts since the 
result would be to inflict hardship on the 
respondents which they are ill-equipped to 
bear. Butin the written statement of res- 
pondents Nos. 1, 3 and 4 (para. 8) it clearly 


appears that: i ps: 

“These defendants submit that they were induced 
by the plaintif to execute, and executed the alleged 
sale-deed without any consideration whatever, on 
the misrepresentation of the plaintiff to the effect 
that they (these defendants) were legally liable to 
execute the same.” > 


With regard to Zaw Pe, I do not find 
the same allegation in the written state. 


(1) 52 0650; 88 Ind. Oas. 445; A I R1925 P O 
159; 52 I A 207; 27 Bom. L R 867; 49 ML J 20; 
41 OLS 623, 22 L W 255; 300 WN 98 (P, 0). 


ment; but ifa certificate is given with re« 

gard to the first three respondents, it ought, 

I think, to be given with-regard to Zaw Pe 

as well. Leave to appeal to His Majesty in 

Council will, therefore, be granted. 
Dunkley, J.—I agree. 


5. Leave to appeal granted. 


MADRAS HIGH COURT 
Second Civil Appeal No. 613 of 1933 
November 30, 1937 


Kine, d. 
S. M, R. SHANMUGHAN CHETTIAR AND 
ANOTSER——ÅPPELLANTS 


vesrus P 
OFFICIAL RECEIVER, WEST TANJORE 
-—RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 62— 
Assignment of decree—Subsequent annullment on 
insoltency of assignor—Suit by Oficial Receiver 
against assignee to recover money recetved by assignee 
in execution of decree—Article applicable. 

a man receives money which at the time he 
receives it, he is legally entitled to receive, he 
cannot be said to be receiving it for the use of 
some one else who may subsequently be declared to 
be entitled to the money by some judicial deci- 
sion, Baiznath Lala v. Ramadoss (1), Municipal 
Council, Dindigal v. Bombay Oo., Ltd. (2) and Siva- 
rama Raju v. Secretary of State (3), relied on. 

Where a decree-holder is adjudged insolvent after 
he has assigned his decree and the assignment is 
annulled and the Official Receiver files a suit to 
recover from the assignee whatever money he 
has actually collected in execution of the decree 
which has been assigned to him, the suit is governed 
by Art. 62, Limitation Act, even in respect of the 
money recovered between the date of the assign- 
ment andthe date of annullment. No distinction 
can be made between the period from the date of 
assignment to the date of annullment and the period 
subsequent to that order. A 

8. U. A. against the decree of the District 
Court, Coimbatore, in A. S. No. 145 of 1932, 

Mr. K. Rajah Iyer, for the Appellants. 

Mr. K. S. Desikan, for the Respondent. 


Judgment.—On October 31, 1922, one 
Swaminatha Ohettiar was adjudicated an 
insolvent on a petition presented by a cre- 
ditor of tis on the preceding April 24.° 
On March 31, 1922, the insolvent had as- 
signed a number of decrees tothe appel- 
lant in this case. The Official Receiver 
filed an application to have this assignment 
set aside and on November 22, 1924, the 
assignment was duly annulled by the Insol- 
vency Court. Subsequently, in March, 1930, 
after an appeal against the gnnoulment to 
the High Oourt had been dismissed, the 
Official Receiver filed a suit to recover from 
the appellant. whatever money he had 
actually collected in execution of the decreeg 
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which had beet assigned to him. The only 
question at issue in this appealis one of 
limitation. Both the Courts below have 
held that a distinction should be drawn 
between the two periods (1) that between 
the assignment and the date of the order 
annulling the assignment, and (2) the period 
subsequent tothat order. With regard to 
the first period, they held that the suit was 
governed by Art. 120. and with regard to 
the second period that if was governed 
by Art. 62. It is argued for the assignee 
in second appeal that Art. 62 ought to 
be applied to both periods. Article 62 runs 
as follows: 

“For money payable by the defendant to the 
plaintiff for money received by the defendant for 
the plaintiff's use," 
and time begins to run from the date when 
the money is received and the period of 
limitation is three years. It is argued for 
the respondent (the Official Receiver) who 
accepts the point of view which commended 
itself to the Courts below, that if a man 
receives money which at the time he re. 
Ceives it he is legally entitled to receive, 
he cannot be said to be receiving it for the 
use of some one else who may subsequently 
be declared to be entitled tothe money by 
some judicial decision, and, therefore, that 
any money which in this case was received 
between the date of the assignment and 
the date of the order annulling the assign- 
ment could not be said to have been re- 
ceived by the appellant for the use of the 
Official Receiver. This argument is not 
without some force and not without its 
practical convenience, and it has been sup- 
ported by certain authorities derived from 
the High Courts of Oaleutta and Allahabad, 
upon which the District Judge also relied, 
But the trend of authority in this Court is 
distinctly against it, The cases cited by 
the appellant, Baiznath Lala v. Ramadoss 
(1), Municipal Council, Dindigul v. Bombay 
Co., Ltd, (2) and Sivarama Raju v. Secretary 
of State fur India (3) are all cases in which 
tne defendant at the time of receipt of the 
money had a legal right to receive it, and, 
in spite of that fact, it was held by this 
Court in all those cases that Art. 62 applied 
tothe suits. Baiznath Lala v. Ramadoss 
(1) and Municipal Council, Dindigul v. 


(1) 33 M62; 26 Ind. Oas. 219; A I R 1915 Mad 
403; 27M LJ 646; 18 M L T £09: 1 L W 952. 

(2) 52 M 207, 120 Ind. Cas. 867;A I R 1929 Mad. 
409; 55 M LJ 525; 29 L W 525; (1929M W N 225; 
Tad. Rul. (1980) Mad. 67. 

(3) 68 M L J 630; 159Ind. Oas. 750; AIR 1935 
Mad. 354; 41 L W 305; (1935) M W N'338;8 R M 
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Bombay Co., Lid. (2) are Bench decisions 
which are binding upon me in the hearing 
of this appeal. The learned Advocate for 
the respondent has been unable to show me 
any subsequent decision of this High Court 
in which any doubt bas been thrown upon 
any of the three decisions already referred 
to, That being so, I must hold that the 
learned District Judge was wrong in mak- 
ing the distinction which he made between 
the two periods concerned in this case and 
decide that Art. 62 applies tothe suit as 
a whole and, therefore, that any money 
collected by the defendant appellant at any 
date more than three years before the 
filing of the suit cannot be recovered in this 
suit. 

The decree of the lower Appellate Court 
will be modified accordingly. Costs of this 
appeal and of the appeal before the Dis- 
trict Judge must be paid by the respondent 
here out of the estate of the insolvent in his 
hands. Leave to appeal is refused. 

N.B. Decree modified. 

ALLAHABAD HIGH COURT 
Execution First Civil Appeals Nos. 344 
and 475 of 1936 
May 12, 1938 
BENNET AND VERMA, JJ. 

HEM RAJ—Dsorgs-Hotore— 
APPELLANT 


É VETSUS 
KHEM OHAND AND OTAERS—J UDGMENT- 
DeBTORs— RESPONDENTS 

Hindu Law—Debts—Father—Binding nature of-~ 
Father by acting dishonestly and in manner repugnant 
to good morals incurring debt—Decree in consequence 
~Sons, if liable—Minor~Guardian appointed by 
Court—Petition on behalf of minor should be filed 
through guardian. 

Instead of doing what as an honest and decent 
person he was bound to do,a Hindu father adopted 
a dishonest and devious course of conduct and 
brought on himself a liability to make good the 
Hee which he had caused to another by that con- 

uct: 

Held, that such debt which was Tepugnant to 
good morals was an Avyavaharika debt and was 
not binding on the sons who were not liable after 
his death for the decree passed on such a debt, [p. 
452, col. 2.) 

eee discussed.] 

here a guardian ad litem of the minors has 
been appointed by the Court, any petition on their 
behalf should be filed through that guardian and 
not through anyone else. The petition on behalf of 
the minors filed through their mother and not 
oe the guardian is not entertainable. Lp. 453, 
col, 2. . 

Ex. F. C. As. from the decision of the 
eed udge, Agra, dated September 12, 

6. 

Messrs, S. K. Dhar and Din Dayal, fog 

the Appellant. 
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Mr. S. B. L. Gaur, for the Respondents. 

Verma, J.—These two appeals arise out 
of execution proceedings. One Bohra Dan 
Pal was a member of a joint Hindu family 
- with Hemraj, the appellant, and father of 
the respondents, in E. F. A. No. 344 of 
1936. Dan Pal bad advanced a sum of 
Rs. 4,000 to Ram Chand and Sri Chand, 
who are brothers, on February 22, 1919, 
and had a promissory note executed by 
them in his favour. That promissory note 
was renewed by Ram Ohand and Sri Chand 
and their bruther, Moonga Ram, on 
December 21, 1921, for Rs. 4,680 in favour of 
Dan Pal. The debtors again executed a 
fresh promissory note for Rs. 5,264 on 
November 21, 1924, in favour of Dan Pal in 
lieu of the previous promissory note dated 
December 21, 1921. In the year 1925 a 
suit for partition of the joint family pro- 
perty was filed by Hemraj on behalf of 
himself and his minor younger brother 
against Dan Pal and the members of his 
branch of the family. This was Suit No. 365 
of 1925 of the Court of the Subordinate 
Judge of Agra. This partition suit was 
referred tò arbitration and a decree in 
terms of the award was passed on 
June 19, 1925. Besides other items of 
property, this debt due under the promissory 
note menticncd above from Kam Qhand 
and his. brothers was allotted to Hemraj. 
In para, 2 of the award the arbitrators laid 
down that any document or decree which was 
allotted to one member of the family would 
be his and the member in whose name that 
: -document stood would be responsible to 
prove the debt and its legal necessity. In 
para, 6 of the award it was laid down that 


the party in whose possession any such- 


dccument was, i. e. a document which 
stood in his name but was allotted to the 
opposite party, must file the said document 
in Court within seven days. 

It was further provided that the said 
document must be within limitation; other- 
wise the party fling that document would 
be responsible for the money due on that 
document and that the plea of limitation 
_ by that party would be groundless because 
“he would be deemed to have reslized the 
consideration of that document by some 
ae or other. Thus under the award, on 
the 
decree in the suit, it was she duty of Dan 
Pal to file the promissory note executed in 
his favour by Ram Chand and his brothers 
within seven days of the decree as the 
< document stood jn his name and had been 

allotted by the award and the decree to 
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Hemraj and his brother. Dan Pal did not 
do so, but after (he expiry of the week, 
filed on June 28, 1926, another document 
puiporting to have been executed by the 
debtors on June 21, 1921. He did not 
explain in any manner what had happened 
to the promissory note dated November 21, 
1924, or the previcus promissory nctes of 
December 21, 1921, and February 22, 1919. 
He gave- no notice or intimation of the 
filing of this document to the plaintiffs 
in the partition suit. Hemraj filed an appli- 
cation for execution of the decree in the 
partition suit in respect of several promis- 
sory notes and other articles which he 
alleged Dan Pal had not made over to him 
in accordance with the decree and prayed 
for the recovery by execution of over 
Rs. 10,000. This application for execution 
was filed on January 9, 1928, and one of the 
promissory notes about which Hemraj 
complained was this promissory note of 
Ram Onand and his brothers. It was only 
then that Dan Pal filed on February 6, 
1928, the promissory nute dated Novem- 
ber 21,1924. By this time a suit on this 
promissory noie was time-barred. r 

On December 3, 1928, Hemraj filed a 
suit, No. 191 of 1928 in the Court of the 
Subordinate Judge of Agra for the recovery 
of Rs. 6,615 on the basis of the promis- 
sory note dated November <1, 1924, and 
impleaded the executants of ihe promissory 
note as defendants Nos. 1 to 3 and Dan Pal 
as defendant No. 4. The suit was dismissed 
by the trial Court as against the executants, 
defendant No. l to 3, on the ground that it 
was clearly barred by time, but it was 
decreed against Dan Pal on the grounds 
that it was his duty to have filed the 
promissory note dated November 21, 1924, 
in Court within seven days of the passing 
of the decree in the partition suit, that his 
conduct throughout had been dishonest 
and that Hemraj was entitled to recover 
the amount from Dan Pal as he was pre- 
vented from recovering it from the debtors 
by Van Pal's conduct. In this sult 1t Was 
adinitted that the document dated June 21, 
1925, which purported to be a fresh pro- 
note, or an acknowledgment of liability, 
executed by the debtors and which was 
on the record, was not a genuine docu- 
ment, ‘here were allegations and counter- 
allegations by each party against the other 
in respect of ihis dvcument. Whatever 
may be the truth with regard to this 
matter, the fact remains that Dan Pal had 
in his possession the promissory notes of 
1919, 1921 and 1924 executed by Kam 
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Chand and his brothers, but did not filé 
them within seven days of the passing of 
the decree in the partition suit as it was 
his duty todo. He filed instead a docu- 
ment of June 21, 1926, and gave no notice 
to Hemraj that he had filed it, and this 
document subsequently became the subject 


of controversy. In the course of his 
judgment the Subordinate Judge has 
remarked : 


“Dan Pal, defendant, has all along been acting 


‘dishonestly towards the plaintiffs and he cannot 


be allowed to take advantage of his cleverness and 
fraud.” 


Again, when dealing with Issue No. 3, the 
Subordinate Judge made the following 
remarks : 

“The alleged pro-note which is before the Oourt 
is admittedly forged. The execution of any other 
pro-note is not at all proved by any eatisfactory 
evidence. What seems to have happened is this, 
that Danpal was the karta of the family of 
Hemraj and others, When he was threatened by a 
partition suit on behalf of Hemraj, he adopted 
various tactics to withhold a greater portion of 
the family outstanding debts and cash-money in 
his own pocket and to deprive the other members 
of the family of their legal share in the said debts 
and cash amount, In pursuance of the said scheme 
he concealed the debts and the cash as far as 
possible. He might have made an attempt to get 
a pro-note executed in favour of his father-in-law 
Mathura Prasad in lieu of the pro-note existing 


_ against defendants Ncs.1 to 4, but when the said 
-debt was discovered and when in the partition suit of 


the parties it fell tothe share of the present plain- 
tiff, he finding his scheme exposed got a pro-note 


. executed by defendants Nos. 1 to 3 in favour of 


plaintiff and filed it in Court. But later on for 
reasons best known to Dan Pal and the executants 


of the said pro-note the original of it was got 


removed from the file and forged one inserted in 


_its place,” 


Dan Pal filed a First Appeal No, 391 of 


- 1929 in the High Court against the decree 
- passed by the Subordinate Judge. During 


the pendency of this appeal Dan Pal died 


‘and his sons were brought on the record 


as legal representatives of Dan Pal and the 
‘appeal was continued. This Court affirmed 


‘the decree of the trial Court and dismissed 


the appeal filed by Dan Pal. In the course 


-of the judgment it was observed : 


“We consider that under this award it was the 


: duty of defendant No. 4 to file in Court the promis- 
sory note of November 21, 1924, within one week, The 
. defendant did not do so, and it is shown by a pro- 
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ceeding of February 6, 1928, in the partition record 
in execution that defendant No. 4 only filed this 
promissory note of November 21, 1924, on that date 
and that up to that he had it in his possession. At 


. the date on which he filed it, it was time-barred." 


The document dated June z1, 1926, which 


-was on the record was Ex. 3. Io a subse- 


quent portion of the judgment of this Court, 


. the following observations were made ; 


“But the pgint which defendant No, 4 hasto prove 
e 
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is that on June 28, 1926, defendant No, 4" did file à 
genuine document. There is nothing whatever except 
his own statement to show that he had filed a 
document other than Ex, 3 which he admits to be 
a forged document.” 

It was neld that: 

“the onus lay on defendant No. 4 to prove that he 
had placed the document on the record within a cer- 
tain time which would enable the plrintiff to realize 
the debt due from defendants Nos. 1 to 5 and we are 
convinced that defendant No. 4 hag failed to prove 
that he carried out this duty.” 


The appeal was accordingly dismissed. 
Hemraj has applied for execution of the 
decree against the sons of Dan Pal, namely 


-Khem Chand major and Sundar Lal and 


Rajendra Nath ininors and the family pro- 
perty in their hands. Two sets of objec- 
tions under s. 47, Civil Procedure Gode, 
were filed, one by Khem Ohand, the othér 
on behalf of Sunder Lal and Rajendra Nath 
through their mother. So two Miscellaneous 
Cases were registered in the Oourt below. 
Both sets of objection raised the same point, 
namely that the liability incurred by Dan 
Palin respect of which the decree under 
‘execution had been passed was of sucha 
nature that the sons were not bound undar 
the Hindu Law to satisfy that decree. In 
other words, they pleaded that the con- 
duct of Dan Palhad been Avyavaharika and 
that the decree which was passed agains: 
him in consequence of that conduct con- 
stituted an Avyavaharika debt. The Court 
below has dismissed the objection filed oh 
behalf of the minors on the ground that 
Khem Chand having been appointed their 
guardian by the Court, the petition of 


- objections filed through their mother was 


not ‘maintainable. Execution First Appeal 
No. 475 of 1936 has been filed on behalf 
ofthe minors against, this order. The 
objection of Khem Ohand has, however, 
been allowed by the learned Civil Judge. 
He hasheld that it was due to Dan Pal’s 
negligence and dishonesty that Hemraj’s 
claim against the debtors on the pro- 
note became barred and that the decree 
in respess of loss and damage 
caused to Hemraj by the wrongful act 
of Dan Pal, could not be executed against 
the sons and the family properties in their 
Execution First Appaal No. 314 of 
1936 has been filed by Hemraj decree- 
holder against this order. 

The point that has been argued before 
usis whether the decision of the Oourt 
below allowing the objection of Knem 
Chand and holding that the decree ` could 
not be executed against Dan Pal's soas 
and the family properties in their hands is 
correct. Having given the matter careful 
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consideration, Ihavé come to the conclu- 
sion that the decision of the Court below 
is right and should be affirmed. The point 
urged by the learned Counsel for Hemraj 
deciee-holder is ibat tLe wrongful act of 
Dan Pal in c.rsequence of which the 
decree was passed wasof a civil nature 
and tLat the doctrine cf Hindu Law relied 
upon by Dan Pal’s sons cannot be availed 
of unless there is an element of criminali- 
ty in the conduct ofthe father. He has 
cited the cases in Sumer Singh v. Chaube 
Liladhar (1), Beni Ram v. Man Singh 
(2) and Chandrika Ram v. Narain Prasad 
(3). On the other hand, it has been con- 
tended by the learned Counsel for Khem 
Chand that it is not necessary that there 
should have been an element of criminality 
in the ecnduct of the father and that if his 
conduct was such as would be considered 
“yepugnant to good morals,” the sona 
would not ke liable. The cases in 
Chhakauri Mahton v. Ganga Preshad (4). 
Darbar Khachar Ojha v, Khachar Har- 
sur (5) Sundar Lalv Raghunandan Prasad 
(6) katan Lal v. Bir Bhukan Saran, 6. Ird. 
Cas. 774 (1) which is a decision of a 
Berch of this Conrt, Raghunandan Sahu v. 
Badri Teli (8) and Brij Behari Lal v. 
Phunni Lal (9) have been relied upon. 
The casein Toshanzpal vy. District Judge, 
Agia (10) has also been cited, but in that 
case the father had been guilty of criminal 
cflence. Now, in the case before us, it is 
clear cn the facts and cn the findings 
recorded by the trial Court as well as 
by this Court in the suit which has 
resulted in the decree sought to be 
executed that Dan Pal had been guilty 
of dishonesty and grossly improper 
conduct. If he had filed the pro-note 
dated November 21, 1924, within seven 
days of the passing ofthe decree in the 
partition suit, as it was his clear duty 


(1) 33 A 472; 9 Ind. Cas. 624; 8 A IL J 306, 

(2) 34 A 4; l1 Ind. Cas, 663; 8 A LJ 1015. 

(3) 46 A 617; 79 Ind. Oas. 1036; A I R 1924 All, 
745,42 A LJ 468. 

4) 39.0 t62; 12 Ind. Cas, 609;150 LJ 228; 160 


N 519. 
(5) 32 B 348; 10 Pom. L R 297. 
(6) 3 Pat. 250; 83 Ind. Cas, 413; A I R2924 Pat 
465; 5P L T 135, 
< (7) 61 Ind. Cas, 774. 
(e) (1938) A L J 268; 175 Ind.’ Cas. 607; A I R 
1938 All. 263; 1 LR (1938) All. 330; 10 RA 713; 
1938 AL R 465, 
(2) (1938) A L J 470; 176 Ind, Cas. 376; AI R 
1936 All. 377; 11 RA 87; 1938 A Lk 603. 
(10) 56 A 548; 151 Ind. Cas, 33; AIR1934 PO 
238; 61-1 A 3:0; 7 RP O39; 11.0 WN 1124; 40 
W 420; (1933) AL J 925; 390 WN 145; 68 ML 
1; WPLT2 (PO, 
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todo, he would not have incurred the 
liability in question. Instead of doing 
whatasan honest and decent person he 
was bound to do, he adopted a dishonest 
and devious Course of conduct and 
brought on himself this liability to 
make good the loss which he had caused 
to Hemraj by that conduct. 


In my judgment, the conduct of Dan 
Pal which has resulted in this liability was 
clearly repugnant to good morals. As 
observed in Brij Behari Lal v. Phunni 
Lal (9) mentioned above, which is the 
latest casein this Oourt, the trend of 
authority is in favour of the view that a 
debt whichis repugnant to good morals 
is an Avyavaharika debt and is not 
binding on the sons. The principles 
applicable to such cases are discussed 
in the elaborate judgment of Mookerjee, J. 
in Chhakauri Mahton v. Ganga Proshad 
(4). ‘Ihe cases cited by the learned Counsel 
fur Hemraj donot, in my opinion, apply 
totie present case. In Sumer Singh V, 
Chaube Liladhar (1) the father, Rikhi Lal, 
had been sued fcr damages for libel, 
The first Court had dismissed the suit 
but the lower Appellate Court had 
decreed it. Rikhi Lal wanted to file a 
second appeal and needed mney for 
that purpose. He borrowed it from 
a bank and Sumer Singh's father stood 
surety for him. ‘lhe Hank realized the 
money frem ihe surety and Rikhi Lal 
executed a pro-note in favour of Sumer 
Singh's father. Subsequently Sumer 
Singh sued Rikbi Lal on the pro-note 
and obtained a decree and wanted to 
proceed against the family property. 
Thereupon the sons and grandsons of 
Rikhi Lal brought the suit, which gave 
rise to the second appeal in which the 
ruling cited was given, for a declaration 
that the property could not be attached 
and sold. It was pointed out in course 
of the judgment that the decree which 
Sumer Singh wanted to execute was a 
decree in a suit on a promissory note 
and was not a decree for damages for 
libel. The ruling of the Bombay High 
Court in Darbar Khachar Ojha Ws 
Khachar Harsur (5) was distinguished and 
it was held that: 

“the promissory note ‘represented money- which tha 
father had borrowed for the purpose of defending 
himself against a suitfor damages,” 
and that the debt was, therefore. one for 
which a Hindu son and grandson were 
liable. In the present case the decree that 
has been obtained by Hemragj is a decree 
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for damages or compensation on account of 
loss caused by the wrongful act of Dan 
Pal. In Beni Ram v. Man Singh (2) the facts 
were these, „One Mathura Prasad, the 
head of a joint Hindu family, was com- 
mitted tothe Court of Session ‘on charges 
under ss. 467 and 471, Indian Penal Gode. 
In order to raise funds for his defence, 
Mathura Prasad, with one of his sons 
Janki Prasad, Mortgaged some of the 
family Property. The mortgagee brought a 
suit for reccvery of the amount due to him 
under the mortgage-deed and impleaded 
Jarki Prasad, who was one of the execa- 
tants of the deed, Beni Ram, another son 
of Mathura Prasad, and two sons of Janki 
Prasad. It washeld by this Coart that 
the necessity of raising money to pay for 
the defence of the head of a joint Hindu 
family committed to the Court of Session 
ona Serious criminal charge was a valid 
legal necessity such as would support a 
mortgage of the family property exesuted 
by the father and one of his sons for 
such purpose. That is a very different 
point from the one which arises for 
consideration in the present case. At p. 6* 
of the report Chamier, J. after men- 
noning a number cf cass which had 
wa in the arguments, observed 

“afforded little, if any, 
them the question was whether a father’s liability 


othe the ; Ea incurred was 
: uestion i 
was not discussed in any of those peat a 


The decision was based on the 
that it wasa case of musibat, i. e. e 
or calamity, which threatened ths family, 
and the mortgage was executed and money 
was raised with the intention of warding 
off that musibat, In Sumer Singh y. 
Chaube Liladhar (1) also there was a 
calamity threatening the family and 
funds were raised with the intention of 
marng an attempt to ward it off, The 
act that it was a civil action for damages 
for libel does not, in MY opinion, make 
auy difference, In Chandrika Ram v. 
Narain Prasad (3)a suit had been filed 
by Narain Prasad against Ram Nandan 
and his brothers for recovery of asum of 
money In respect of trees that had been 
cut and foy demolition of a building 
The suit was decreed and the decree was 
executed in 1914 and a sale took place in 
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1916, the decree-holder himself being the 
purchaser. On Narain Prasad failing to 
obtain possession, he brought a suit for 
pessession and obtained a decree in 1920. 
Tben the sons of Ram Nandan brought a 
snit for a declaration that the sale which 
had taken place in 1916 and the sub- 
sequent decree for possession of 1920 were 
not binding on them. This Court agreed 
with the Courts below in dismissing the 
suit. Oa the facts the case is distinguish. 
able and does not apply to the case 
before us. On the other hand the rulings 
cited by the learned Counsel for Khem 
Ohand go the whole length of his conten- 
tion. In my judgment the conduct of Dan 
Pal was at least as reprehensible and 
Tepugnant to god morals as in the 
conduct of aman whois found to have 
initiated a prosecution without reasonable 
and probable cause, and is subsequently 
successfully sued for damages for 
malicious prosecution, That is what had 
happened in Sundar Lal v. Raghunandan 
Prasad (6) and Brij Behari Lal v. Badri 
Teli (8). In my opinion the decision of 
the Court below is correct and should be 
affirmed and E F. A, No 314 of 1936 
should be dismissed. 

Ooming now to the connected appeal, I 
am of opinion that the decision of the 
Court below in this case also is ccrrect. A 
guardian ad litem of the minors having 
been apnointed by the Court, any petition 
on their b-ha!f should have besen filed 
through thet enardian and not through 
anyone else. ‘I'he Court below is right in 
holding that the petition of objections 


on behalf ofthe minors filed through 
their mother is nòt entertainable. I 
would dismiss E. F. A. No 475 of 1936 
also. 


Bennet, J.—I agree. 
By the Court.—Execution First Appeals 
Nos. 344 and 475 of 1933 are dismissed 


with costs. 
D. Appeals dismissed, 





LAHORE HIGH COURT 
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Appison AND Din Mowammap, JJ. 
UMBA AND ofaeRs—PLAINTIFRs— 
* APPELLANTS 
versus 
FATEH-UD-DIN AND orgers—~DErenpants 
RESPONDENTS 
Custom (Punjad)—Gift—Arains of Jullundur 


454 


Tehsil—Gift 1 
in Jamur of Slaters cone aand by gonless proprietor 
Among Arains of Jullundur Tehsil, a giftby a 
sonless proprietor of ancestral land in favour of 
sisters son is valid. Ilahia v. Qasim (1), explain- 
Bin) seiiet on Jhandu (2) and Abdulla v. Khair 
. ©. A, from the decree of the Distri 
Judge, Jullundur, dated April 2, 1937 nt 
Mr. L. M. Datta, for the Appellants, 
Mr. Achhru Ram, for the Respondents. 
f Addison, J.—The collaterals of Imam Din 
instituted two suits fora declaration that 
two gifts of land made by Imam Din in 
favour of his sister's son anda collateral, 
respectively, would not affect their rever- 
sionary rights upon his death. The trial 
Judge dismissed the suits and the District 
Judge dismissed the appeals. He has. how- 
ever, granted a certificate under s, 41 Punjab 
Courts Act, for second appeals to this Court 
on ‘the question of custom involved. This 
judgment will dispose of both appeals which 
are: Nos. 741 and 785 of 1937. The answer 
to question 84 (A) of the Oustomary Law 
of the Jullundur District compiled in 1914 
is to the effect that the Arains and Awang 
of the Jullundur Tehgil say that in the 
absence of a male issue they can alienate 
by’gift the whole or part of their property 
in favour of their relations without the 
consent of their legal heirs. This ig definite 
enough but the answer io question 90 (A) 
throws some doubt upon the question 
- That question was as to whether a father 
eculd make a gift of his Property to 
his daughter, his daughter's son, his sister 
or -her sons or his son-in-law and the answer 
given is that all tribes in the Jullundur 
Tehsil admitted that a father could gift his 
self-acquired property to his daughter, to 
his daughter's sons, to his sister or her sons 
or to his son-in-law even in the presence 
“of sons or near kindred but could not make 
a giit of his ancestral Property without 
thé consent of- sons or near kindred. The 
Awans and Arains of Jullundur Tehsil are 
not specially noted ag objecting to this 
reply, though the answer given to question 
90 (A.) seems to be in part contradiction of 
the answer given to question 84 (A) 80 
an a T >e (Concerned, It may be 
note ere that ihe rti i 
a Pee parties are Arains of 
In Ilahia v, Qasim 1), it wa 
the defendants had a, to aa Ix 
by custom among Arains of the Jullundur 
Tehsil, a sonless proprietor was competent 
to gift his ancestral Property to his sister's 
son in the presence of his male agnate 
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That decision appears to be in favour of 
the appellants but was given before the 
present Customary Law was compiled. . In 
Barkat Ali v. Jhandu (2), it was held 
that by custom among Awans of the 
Jullundur District, a childness proprietor 
was not competent to make a free and 
absolute gift of his ancestral land tostrangers 
and non-relations in the presence of his 
male agnates. In Abdullah v. Khair Din, 
57 Ind. Oas. 248 (3), however, another Division 
Bench held on the Customary Law that. 
among Awans of the Jullundur Tehsil a 
gift by a sonless proprietor of ancestral 
land partly to his sister's son and partly 
to his mother’s sister's son was valid. They 
relied upon Barkat Ali v. Jhandu (2) as 
stating that though Awan proprietors had 
by custom undoubtedly large powers of 
disposition, these powers did not extend to 
gifts to complete strangers. The learned 
Judges, who decided that case, had apparente 
ly in view the terms of the Oustomary 
Law. The Judges, who decided Abdullah 
v. Khair Din, 57 Ind. Cas. 248 (3), tbere- 
fore, held that as given in the answer to 
question 84 (A), Awans of Jullundur Tehsil in 
the absence of male issue could transfer the 
whole or part of their property in favour of 
their relations without the consent of their 
legal keir. The case before us is similar 
as the Arains of the Jullundur Tehsil gave 
the same answer as the Awans. 

It would seem thatthe compiler of the 
Jullundur Customary Law put down too many 
questicns with regard to gifts so that the 
questions overlap. Question 90 (A) and its 
answer as to gifts to daughters, etc., overlap 
question 84 (A). It is most probable that 
the Arains and Awans of Jullundur Tehsil 
thought that they had given a full answer 
to question 84 (A) and for that reason they 
are not again specially mentioned in the 
answer te question 90 (A). We hold, there- 
fore, that the riwaj iam allows such gifts 
of ancestral land made by sonless proprie- 
tors to relations. Instances of such gifts 
have also been relied upon by the Courts 
below. On the evidence, therefore, the suits 
were properly decided and we dismiss these 
appeals with costs. 

D. Appeals dismissed. 
ae 127 PR1907; 81 P W R 1967,59P LR 
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ALLAHABAD HIGH COURT 
‘Second Civil Appeals Nos. 518, 528, 529 
and 547 of 1934 and 857, 955, 967 and 1330 
of 1935 
August 4, 1938 
Beynet, Ac O. J. AND Verma, J. 
Thakur BHAGWAN SINGH— 
PLAINTIFF —APPELLANT 
versus 
IMRAT SINGH AND OTAERS—DEFENDANTS 

— RESPONDENTS 

Agra Tenancy Act (III of 1926), ss. 224, 230— 
Suit by superior proprietor against inferior pro 
prietor for recovery of sum due on account of 
ares whether cognizable by Civil or Revenue 

ourt. 


Where a superior proprietor files a euit against ` 


an inferior proprietor for recovery of a sum of 


money due on account of malikana, the suit is 
cognizable by a Revenue Court and not 
Oivil Oourt. Civil Court has no jurisdiction 


under s. 233, U. P. Land Revenue Act 1901. The 
sum of money claimed by the plaintiff amounts to 
rent due to him as such within the meaning of 
s. 224, Agra Tenancy Act, and a suit for its recovery 
would not be cognizable by Civil Court under 
s. 230, Agra Tenancy Act. Manohar Lal v. Kashi 
Ram (1), overruled, 

8. O. As. from a decision of the Addi: 
tional District Judge, Agra, dated February 
28, 1934. 

Messra. N. P. Asthana and B. N. Sahai, 
for the Appellant. 

‘Messrs. B, Malikand Baleshwari Prasad, 
for the Respondents. 


Bennet, Ag. C, J.—This is an appeal 
by the plaintiff in a suit which he brought 
for the recovery of certain sums of money 
on account of revenue, cesses and malikana 
and in which his claim with regard to 
the malikana has been dismissed by both 
the Courts below on the ground that the 
claim was not cognizable by the Revenue 
Court. The suit was brought in the Court 
of the Assistant Collector who decreed it in 
respect of the amounts claimed for revenue 
and cesses and dismissed it in respect of 
the malikana. The second appeal is con- 
fined tothe claim for malikana. 

The plaintiff is the superior proprietor 
and the defendants are inferior proprie- 
tors in the village Garhi Bhupal in the 
District of Agra, and by an crder of the 
Settlement Officer, dated April 2, 1928, the 
plaintiff is entitled to a sum equal to 20 per 
cent. of the assets accepted atthe settle- 
ment as malikana. This is what the plaint- 
iff sued for inerespect of the Rabi 1336 
Fasli. The Courts below have heldgthat 
this part of his claim was not cognizable 
by _ the Revenue Court, and have relied{on 


a~tuling of a learned single Judge’ of this - 
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Court in Manohar Lal v. Kashi Ram (1). 
The judgment in that case refersto s. 162, 
Agra Tenancy Act If of 1901, and lays 
down that the malikana claimed in that 
case does not come within the category of 
revenue or rent. We are unable to agree 
with the decision of the learned Judge in 
that case that a claim like the one which we 


have before us is cognizable by the Civil 


Court. The attention of the learned Judge 
does not seem to have been invited to the 
various sections of the U. P. Land Revenue 
Act III of 1901, and of the Agra Tenancy 
Act. Section 75, Land Revenue Act, pro- 
vides thatin any mahal whenever, several 
persons possess separate heritable and 
transferable proprietary interests, such in- 
terests being of different kinds, the Settle- 
ment Officer shall determine which of such 
persons shall be admitted to engage for 
the payment of the revenue, due provis- 
ion being made for securing the rights of 
the others; and the manner and the pro- 
portion in which the net profits of the 
mahal shall be allotted to the several per- 
sons possessing separate interests as afore- 
said. Section 76 (1) of ths Act provides: 

“Tf in any mahal coming under the provisions 
of s. 75, the separate properties bear to each other 
the relation of superior andthe inferior, and set- 
tlement be made with the party possessing the 
superior right, the Settlement Officer may make, 
on behalf of the superior proprietor, a eub- 
settlement with the inferior proprietor by which 
such inferior shall be bound to pay to the superior 
an amount equal to the Government demand in 
respect of tho mahal, together with the share of 
the profits thereof, allotted to the superior proprictor 
under s. 75,” 


Thus the Settlement Officer when he pass- 
ed the order of April 2, 1928, was acting 
in accordance with these provisions of 
the Land Revenue Act. Section 233 pro- 
vides: 

“No person shall institute any suit or other pro- 
ceeding in the Oivil Court with respect to any of the 


llowing matters; : 
cH tr any matters provided for in ss 75 to 83 


oth inclusive,” 
í Tt seems to us clear, therefore, that under 


this provision of the Land Revenue Act no 
suit could be brought by the plaintiff in 
the Civil Court with regard to the mali- 
kana payable to him. Further s. 224, 
Agra Tenancy Act IIL of 1926, which 
corresponds to s. 162 ofthe Act of 1901, 
lays down that a taluqdar or other superior 
proprietor may sus for arrears of revenue 
or rent duetohim as such We are of 
opinion that the’ sum of money which the 
plaintiff was claiming was rent due to him 
as such. Asgwe have pointed out above, 


(1) A W,N,1908,;209, . 
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under 6.75, Land Revenue Act, the Settle- 
ment Officer had to determine the manner 
and proportion in which the net profits of 
the mahal were to be allotted to the several 
persons mentionedin the section. Section 
76, Land Revenue Act, authorized the Set- 
tlement Officer to make a sub-settlement 
with the inferior proprietor by which such 
inferior proprietor was to be bound to pay 
tothe superior proprietor an amount equal 
to the Government demand in respect of 
the mahal, together with the share of the 
profits thereof, allotted to the superior pro- 
prietor under s. 75. In this case the 
plaintiff was admitted to engage for the 
peyment of the revenue, and the Settlement 
Officer by his order of April 2, 1928, fixed 
the share of the profits payable by the 
inferior proprietor tothe superior proprie- 
tor at 20 per cent. of the assets accepted at 
the settlement. We consider that by this 
order he made the sub-settlement contemp- 
lated by 8.76, Land Revenue Act. That 
being so, the 20 per cent. of the profits pay- 
able by the inferior proprietor to the supe- 
rior proprietor represent the latter's share 
of the rent payable by the tenants to the 
land-holder, and so they come within 
the words “rent due to him as such", Now 
asuit of the nature provided forin s. 224, 
Agra Tenancy Act, isto be found in Sch. 
IV ofthe Act, Group A, at serial No. 13. 
That being so, the provisions of s. 230, 
Agra Tenancy Act, become applicable, and 
any suit in respect of the malikana would 
not be cognizable by the Oivil Court. 

We may further point out that the learn- 
ed Additional District Judge failed to 
take into consideration the provisions of 
s. 269, Agra Tenancy Act. If the suit had 
been filed in the Civil Court even then the 
appeal would have lain to the learned 
District Judge. The learned Additional 
District Judge, therefore, was not justified 
in affirming the dismissal of this part of 
the claim by the learned Assistant Oollect- 
or. The section lays down that if all the 
materials necessary for the determination of 
the suit are before the Appellate Court, 
it ehall dispose cf the appeal as if the suit 
had been instituted in the right Oourt, 
and if such materials are not before it, it 
can remand the case or frame and refer 
issues for trial or may require additional 
evidence to betaken. The learned Ad- 
ditional District Judge thug was wrong 
in uphclding the dismissal of this part of 
the claim and in not taking action in 
accordance with tle provisions of the 
gection. Accordingly, we set aside that part 
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of the decree of the Court below by 
which the claim of the plaintiff-appellant, 
for recovery of malikana with interest has 
been dismissed and remand the case to the 
trial Court through the lower Appellate 
Court for determination of the amount, if 
any, payable by each of the defendants 
to the plaintiff on account of malikana. 
The trial Court shall pass a decree in favour 
of the plaintiff for the. recovery of the 
amount which is found by it payable to the 
plaintiff by the defendants. The plaintiff- 
appellant will have the costs which he has 
hitherto incurred in all the Courts. The 
defendants shall bear their own costs 
throughout. The decree of the Courts below 
in regard to costs are modified. The 
plaintiff is entitled to a refund of the 
court-fee paid by him on the memorandum 
of appeal in this Court as well as in the 
lower Appellate Court. 

The defendants-respondents have filed 
cross-objeclions with regard to pendente lite 
interest which the lower Appellate Court 
allowed tothe plaintiff modifying the dec- 
ree of the trial Court on that point. The 
triel Court had deprived the plaintiff of 
interest pendente lite on the sole ground 
that it was wrong on the part of the 
plaintiff to have filed his suit for recovery 
of malikana with interest in the Revenue 
Court. In addition to the reason given by 
the learned Additional, District Judge for 
differing -from the trial Court on this point, 
there is the further point that we have 
held that the plaintiff was right in filing a 
suit claiming malikana with interest in the 
Revenue Court. There is no forcein the 
crogs-objections and we dismiss them with 
costs. i 


D. Order accordingly. 





CALCUTTA HIGH COURT 
Civil Reference No. 8 of 1937 
January 11, 1938. 
JAOK AND PATTERSON, JJ. 
EMPEROR—PROBEOUTOR 


versus 
SACHINDRA NATH MOULIK, 
Mouxutgas—Opposite Party 

Legal practitioner—Allegations against, amount- 
ing to criminal charge—Proper procedure is to 
prosecute him criminally before proceeding under 
Legal Practitioners’ Act. f , 

In cases. where the allegations against a Legal 
Practitioner amount to a criminal charge, the proper 
procedure is to prosecute the aceused criminally in 
the first instance before bringing proceedings under 
the Legal Practitioners’ Act. Otherwise the accused 
is likely to be prejudiced inasmuch as these are | 
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summary proceedings in the nature of a summons 


trial. 

Mr. Rama Prosad Mukherjee, for the 
Crown. f | : 

Mr. Surajit Ch. Lahiri, for the Opposite 
Party. ; 

Jack, J.— This is a reference under 
s. 14, Legal Practitioners’ Act, made by 
the District Judge of Pabna and Bogra in 
connection with a prozeeding against a 
Mukhtear, Babu Sachindra Nath Moulik, 
under ss. 13 (b) and 14, Legal Practi- 
tioners’ Act. The charge was that the 
Mukhtear practising in the Criminal Oourts, 
Pabna, having been engaged by the accused 
in the case of Emperor v. Hurmaj Sander 
and Afaz Talukdar and others under s. 395, 
Indian Penal Code, has been guilty of 
fraudulent and grossly improper conduct 
in the discharge of his -professional duty. 
The charge was worded as follows: 

“(1) That on or about December 3, 1935, when 
the accused Hurmuj was produced before the 
Deputy Magistrate of the Sadar Sub-Division for 
record of his confession he made gestures to him 
for inducing him not to make confession as the 
result of which Huimuj declined to make any 
voluntary statement on that date; (2) That in 
his atternpt to prevent the aforesaid accused from 
making a voluntary statement he frequently 
intreviewed the accused in jail between Decem- 
ber 3, 1935, and January 23, 1936, for the pur- 
pose of tampering with the evidence and got 
the said accused to sign a petition for bail before 
the Sessions Judge without informiog him of its 
contents and himself swore a false affidavit which 
was filed with the aforesaid petition in the Court 
of the Sessions Judge on January 7, 1936, and (3) 
That he sent a telegram on January 20, 1936 
showing that he was persisting in his attempt to 
tamper with evidence by deterring the accused 
from making his confession.” 


In the opinion of the learned Judge, the 
evidence as regards the last two counts is 
not convincing and therefore he does not 
make a reference on those charges, But as 
regards the first count, he says that if the 
District Magistrate before whom the mis- 
conduct was alleged was the proper autho- 
rity to Initiate the enquiry, then in his 
opinion, the Mukhtear was guilty of profes- 
sional misconduct. It is not disputed that 
the proceedings of the District Magistrate 
were in order, and therefore we have to 
consider the first charge under which the 
learned Judge is of opinion that he was 
guilty of professional misconduct. The 
other charges, we think, on the recommenda- 
tion of the learned Judge and also on a 
consideration of the proceedings, have not 
been clearly made out, As regards the firat 
charge also, we are of this opinion. The 
finding cf the Magistrate is that the 
Mukhtear made on December 3, threaten- 
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ing and intimidating gesiures towards 
Hurmu) Sandar for the purpose of dis- 
suading him from making a confession. 
He finds that the statement of Hurmuj as 
to the gestures are corroborated by the 
evidence of the witnesses. The statement 
is that : 

“while deposing in tbe Court the Mukhtear looked 
daggers at him in the Deputy Magistrate's Gourt- 
room and when he came to the verandah the 
Mukhtear cams and shook his head towards him 
and by running his hands across his throat made 
a gesture about cutting Hurmuj’s throat. This 
frightened him and he did not confess on that 
date.” 


In support of this statement we have 
the evidence of the Magistrate’s orderly, 
the evidence of Sudhir Kumar Bhatta- 
charjee, a constable and watcher of the 
Criminal Investigation Department, who 
was at the Oourt at the time, the evidence 
of the Inspector of Police and also tke 
evidence of the Assistant Sub-Inspector as 
well as the statement of the accused 
Hurmuj himself With reference to this 
evidence, it must bs remembered that tnis 
occurrence took place on December 3, 
1935, and these proceedings were not 
drawn up until March 13, 1937. Tne re- 
port of the Inspector who made an en- 
quiry into the matter was forwarded to 
the Magistrate on July 31, 1938. Con- 
sequently, these witnesses are giving evi- 
dence about fifteen m n hs after the 
occurrence, Further, all the witnesses aru 
Police witnesses with the exception of the 
orderly of the Magistrate. We find that 
this cccurrence was not brought to the 
notice of the Magistrate at the time and 
apparently it was not brought to his notice 
before Hurmuj made the confession on 
January 23, 1936, although Hurmuj must 
have been produced before him several: 
times. It is not also mentioned in the 
petition which Hurmuj made to the 
Magistrate on January 20. There are also 
discrepancies in the evidence. Sudhir, the 
orderly, says that these gestures were 
made when he was bringing Hurmuj back 
tothe Court. He had been taken out to 
the verandah during the period which was 
given to the accused by the Magistrate for 
consideration before recording his confes- 
sion. He was taken ont to the verandah 
by the. orderly who says that when he 
was bringing back the accused into the 
Court room these gestures were made. 
Hurmuj himself says on the other hand 
that the gestures were made as he came 
out into the verandah. Sudhir Bhatta- 
charjee says that he informed the Assistant 
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Sub-Inspector at the time and the Assistant 
Sub-Inspector says that he was so informed 
but that he did not then inform the Court, 
Sub-Inspector cr the Court Inspector 
although they were sitting with him in the 
same room. 

Then, in his statement Hurmuj says that 
he was threatened by no less than 6 men 
at the same time in the verandah, but the 
orderly refers to threatening only by the 
Mukhtear. In the circumstances, we think 
that this evidence is not sufficient to sus- 
tain the charge against the Mukhtear. 
Moreover, it has been laid down that in 
such cases where’ the allegations amount 
to a criminal charge, the proper procedure 
is to prosecute the accused criminally in 
the first instance before bringing proceed- 
ings under the Legal Practitioners’ Act. 
Otherwise the accused is likely to be pre- 
judiced inasmuch as these are summary 
procedings in the nature of a summons trial, 
In this case the proper procedure would have 
been to prosecute the Mukhtear criminally 
under s. 506, Indian Penal Code. The long 
delay in bringing these proceedings is a 
serious objection to the prcceedings. The 
charge was nit brought to the nctice of the 
accused until a very long time after the 
occurrence and the witnesses must have 
forgotien what took pacc. Moreover, the 
delay throws suspicion on tLe whole pro- 
ceedings inasmuch as this charge was not 
brought at cnce and the witnesses exa- 
mimed immediately after the occurrence. It 
is possible that if the preceedings have been 
initiated immediately afler the occurrence, 
a charge might have been established that 
the accused acted unprofessionally in com- 
municating with his client without the 
permission of the Magistrate, but that 
tharge has not been included in the present 
proceedings and ihe evidence at this stage 
is not at all sufficient to warrant a finding 
that the accused made the gestures alleged 
or that in doing so, he acted unprofes- 
sionally. We think accordingly that this 
reference cannct be accepted and that the 
Mukhtear cannot be found guilty of prcfes- 
sional misconduct. We are told that he 
has been under suspension since Septem. 
ber last and this suspension should be 
withdrawn immediately. 

‘Patterson, J.—I agree 

8 Reference rejected. 
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ALLAHABAD HIGH COURT 
Miscellaneous Oase No. 450 of 1934, 
August 25, 1938 
HARRIES, J. 

In re Babu PARSHOTTAM DA8— 
APPLICANT 
Versus 
OFFICIAL LIQUIDASOR, GORAKHPUR 
ELEOTRIG SUPPLY Co., Lro. (IN 
LIQUIDATION) —OPPOSITE Party 

Companies Act (VII of 1913), s. 186 (?)—“Uontribu- 
tory”, if includes fully paid-up share-holder-—Limited 
company going in liquidation—Set-off, if can be 
allowed to contributory—Interpretation of Statues— 
Term defined in Act—-Same meaning should he given 
to itin Act. 

Where a term has been defined in a statute, it must 
be given that meaning throughout the statute unless 
some provision makes it clear that for certain pur- 
poses the term must be given another meaning. 

The term “contributory” as usedin s. 16 (2), 
Companies Act, includes a fully paid-up share- 
holder and accordingly such a share-holder cannot, 
where the Company is limited and goes into liquida- 
tion and a winding-up order is passed, claim a set- 
off in respect of sums due to the Company from him . 
against any eums that may be due from the Company 
to such share-holder, In re Whitehouse & Qo. (1), 
Inre National Savings Bank Association (2), In re 
Anglesea Colliery Co. (3) and Imperial Oil Soap & 
G norni Mills Co, Ltd, v. Ram Chand ‘4), follow- 
ed. ‘ 


Mr. Govind Das, for the Applicant. 
Messrs. I. B. Banerji and S. N. Gupta, 
for the Opp si e Party. 


Order.—This is an application by Babu 
Parshottam Das praying that this Court 
should direct the Official Liquidators to 
settle their bil! for work done by the Com- 
pany for Rs. 4,500 and to set-off such sum 
against the amount due from the Company 
to the petitioner and further to direct the 
Official Liquidators to set-off the sums due 
monthly for electric current supplied against 
the balance due from the Company to the 
petitioner. Before this Company went into 
liquidation, the applicant had made a num- 
ber of advances to the company and on 
May 21, 1935, the Oompany executed a 
promissory note for Rs. 7,000 in favour of 
the applicant. This promissory note cover- 


“ed all past advances and an advance of 


Rs. 3,500 odd made on the date upon which 
the ncte was executed. It isthe applicant's 
case that the Company was doing a consi- 
derable amount of work for the applicant 
and was of course supplying him with 
electric current. It is alleged that an agree- 
ment was entered into between fhe parties 
whereby the Company agreed to set-off 
against its liability to the applicant all’ 
sums due from the applicant to it for work 
done -and electricity supplied and there ean - 


bad . 
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be no doubt that various small set-offs 
were made from time to time. On April 18, 
1936, provisional liquidators were appoint- 
ed, but it was not until September 2, 1936, 
that an order was passed by this Oourt 
compulsorily winding up the Company. 16 
appears that the provisional liquidators 
did not agree tothis arrangement to set-off 
mutual liabilities and informed the appli- 
cant that they would not make any set-off 
in respect of any sums due from the appii- 
cant to them and this has been the position 
of the Official Liquidators since the order 
for winding up was passed. 


Tam not satisfied on the materials before 
me that the applicant and the Company 
ever agreed to any sum due for work done 
as opposed to current supplied to be set-off 
as against the liability of the Company to 
the applicant. The applicant submitted a 
petition to this Court on January 8, 1937, 
in which he sets out his claim to an ad- 
justment for set-off. On para. 1 of that 
application he sets out the advance of 
Rs. 7,000 upon tte promissory note. In 
para. 2, he alleges that there was a contem- 
poraneous agreement whereby the Com- 
pany agreed : 

“to set-off this liability under the aforesaid pro- 
missory note by setting off the money due by the 
applicant to the Company on account of consumption 
of electricity supplied as it fell due.” 

_ It is to be observed that in this applica- 
tion nothing is said as to any agreement 
by which sums due for work done were to 
be set-off. This application was obviously 
settled after due consideration and it is 
impossible to hold in facs of it that the 
agreement made by the applicant and the 
Company ever covered anything more than 
a set off of the cost of electricity supplied. 
The Official Liquidators repudiated this 
agreement and it is not suggested that they 
are bound by itso faras the period after 
the winding up order is concerned. They 
could have adopted it had they felt dispos- 
ed, but this they did not do. The Official 
Liquidators have refused to set-off their 
claims against the applicant against the 
sum due from them to the applicant. I may 
observe at this stage that the bill for work 
done by the Company for the applicant has 
now been settled at Rs. 4,500 subject to the 
approval of the Court. It appears to me to 
be a perfectly reasonable settlement and I 
accordingly approve of it. 

-The only quebtion, therefore, which I have 
to decide is whether the applicant can be 
called upon to pay this sum of Re. 4,500 
and monthly sums for current supplied or 
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whether the applicant is entitled to claim 
that those sums should be set-off against 
the liability of the Company to him under 
the promissory note. It would appear that 
the liability of the Company under the 
promissory note at the present moment is 
Rs. 6,000 odd. The Official Liquidator refus- 
ed to allow aset offupon the ground that they 
had no power todoso by reason cfs. 186 
(2), Companies Act. Section 186 (1), Com- 
panies Act, is as follows: 

“The Court may, at any time after making a 
winding up order, make an order on any contribu- 
tory for the time being settled on the list of contribu- 
tories to pay, in manner directed by the order, any 
money due from him or from the estate of the person 
whom he represents to the Company exclusive of 
any money payable by himor the estate by virtue 
of any call in pursuance of this Act.” , 

Sub-cection (2) of this section is as fol- 
lows: 

“The Court in making such an order may, in 
the case of an unlimited Oompany, allow to the 
contributory by way of set-off any money due to 
him or to theestate which he represents from the 
Company, or any independent dealing or contract 
with the Company, but not any money due to him 
as a member ofthe Company in respect of any 
dividend or profit; and may, in the case of a limit- 
ed Company, make to any director whose liability 
is unlimited or to his estate the like allowance.” 

The applicant Babu Parshottam Das is 
a share-holder of the Company and held at 
the date of the liquidation a number of 
fully paid-up shares. Further, I am inform- 
ed that his name has been entered upon 
the list of contributories and this is a 
common ground. It is the case for the 
liquidators that Babu Parshottam Das is a 
contributory and as the Company is a limit- 
ed liability Company, no set-off is permis- 
sible under s. 186 (2), Indian Companies 
Act. It isto be observed that this sub-sec- 
tion permits a limited right of set-off in 
the case of a contributory where the Oom- 
pany is unlimited and no mention whatso- 
ever is made as to his rights where the 
Company is limited. In my view as this 
sub section gives the contributory a right 
only in the case of an unlimited Company, 
it follows that he has no such right of sete 
off if the Company be limited. This was 
the view of Jessel, M. R. in the case in 
In re Whitehouse & Co. (1). In dealing 
with a similar provision in the English Com- 
panies Act, 1862, Jessel M. R. observed : 

“Therefore, this section empowers the Court to 
direct paymeht ofany debt of the Company and it 
may allow, where the Company is not limited, a set 
off. Surely that does not allow the Court to do it 
where the Company is limited. If there is any im- 
plication to be drawn from the section at all, it is 


(1) (1879) 9 Oh. D 595; 47 L J Oh. 801; 39 L T 415; 27 
W R181. 


460 


that set-off is 
is limited ...... 

Accordingly the liquidators contended 
that the applicant has no right to a set-of 
and that they have no power to grant the 
same. Onthe other hand, the applicant 
contends that he is not a contributory and, 
therefore, s, 186 (21, Indian Companies Act, 
does not apply to this case. The term ‘con- 
tributory’ is defined in s 158, Indian 
Companies Act, in these terms : 

“The term ‘contributory’ means every person 
liable to contribute tothe assets of a Company in 
the event of its being wound up and in all pro- 
ceedings for determining and in all proceedings 
prior to the final determination of the persons who 
are to be deemed contributories, includes any person 
alleged to be a “contributory.” 

As T have stated previously, the appli- 
cant owns fully paid-up shares and, there- 
fore, it is argued that he is under no lia- 
bility to contribute to the assets of the Com- 
pany in the winding-up. At first sight this 
appears an attractive argument but it has 
been held time and again by the Courtsin 
England and by some Courts in this country 
that the term ‘contributory’ as defined in 
s. 158, Indian Companies Act, includes a 
sbare-holder who holds fully p.id-up shares 
only. In In re National Savings Bank 
Association :2), is was held that a fully 
paid-up share-holder in a limited Oompiny 
could present a petition under the Com: 
panies Act, 1862, for winding-up the Com- 
pany because he was a contributory within 
the maaning of the term as used in the 
English Oompanies Act, 1862. In In re 
Anglesza Colliery Co. (3), it was again held 
that a holder of fully piid-up sharesin a 
limited Oompany is a ‘contributory’ within 
the meaning of the Oompanies Act, 1862. 
It was accordingly held that where under a 
voluntary winding-up all debts had been 
provided for, the liquidators were justified 
in making a call upon the partly paid-up 
sliare-holders for the purpose of adjusting 
the rights between them and the fully paid- 
up share-holders. Modern English text 
book-writers on Company Law hold the 
view that these two cases apply with equal 
force to the present Companies Actin force 
in England, though, the wording of the 
statutory definition of a contributory has 
been altered slightly. I mav add that the 
definition of a “‘contributory” in the present 
English Companies Act is very similar to 
that given in s. 158, Indian Companies 
Act. The only material difference between 

(2) (1866) 1 Ch, 547; 35 L J Oh. 808; 12 Jur, „N. 8.) 697; 
15 LT 197;14 W R 1005 


(3) (18661.1 Oh. 555; 35 LJ Oh, 809; 12 Jur. (x. s.) 
696; 14 W R 1004, 


not to be allowed when the Company 
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the old and the present statutes appear” 
to be that in the Companies Act, 1862, 
which gave rise to the two cases to which 
Ihave referred, contributory was defined 
to be “every person liable to contribute to 
the assets of a Company under this Act in 
the event of the same being wound-up”, 
whereas in the present English Statute 
and the Indian Statute “contributory” 
means “every person liable to contri- 
bute to the asseta of the Company ia 
the event of its being wound up.” The 
phrise “under this Act” seems to have been 
omitted. 

In my view, the omission of that phrase 
cannot make any difference because the 
liability to contribute to the assets of a 
Company in the event of its being wound- 
up is a liability which is imposed by the 
Companies Act and by no other law. The 
English casas to which I have referred 
were followed by the Punjab Chief Court in 
Imperial Oil Soap and General Mills Co., 
Ltd. v. Ram Chand, 36 Ind. Cas. 980 (4). 
Shadi Lal, J. (as he then was) held that a 
fully paid-up share-holder of a Company is 
a contributory within the meaning of s. 158, 
Oompanies Act, and may, subject to a cer- 
tain conditions, present a petition for wind- 
ing-up of the Oompany. It appears to mè 
that Iam hound to follow these cases and. 
to hold that a holder of fully paid-up shares 
in a Company is a contributory within the 
meaning of s. 158, Companies Act. Where 
a term has been defined in a statute, it 
must be given that meaning throughout the 
statute unless some provision makes it 
clear that for certain purposes the term must 
be given another meaning. It appears to 
me that lam compelled to hold that the 
term “contributory” as used in s. 186 (2), 
Companies Act, includes a fully paid-up 
share-holder and accordingly such a share- 
holder cannot, where the Company is limit- 
ed, claim a set-off in the circumstances of 
the present case. It may well be argued 
that inthe particular circumstances of this 
case the decision of the Official Liquidators 
works an injustice, but be that as it may, 
they had no alternative in my view but to. 
reject this claim to a set-off. They can only 
allow a setroffin the terms of the statute 
andin my view the express term of the 
Companies Act prohibits a set-off in this 
case. For the reasons which I have given, 
this application fails and is dismissed. 

Note,— Mr. Govind Das on” behalf of the 
applicant in this application has very pro- 
Nes 36 Ind. Oas. 980; A I R 1916 Lah, 78,91 PR 
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perly admitted the genuineness of the copies 
of the various documents filed by the Official 
Liquid xtors in this case. 

D. Application dismissed. 





“NAGPUR HIGH COURT 7 
Miscellaneous Appeal No. 5 of 1935 
February 1, 1938 
Stong, O. J. AND BOSE, J. 
Musammat BHULI—APPELLANT 
versus 
BAJABAL AND oTHERS—RESPONDENTS 

Guardians and Wards Act (VIII of 1390), ss, 47, 
48, 34 (e)—Order appointing guardian of minor's 
property — Provision for maintenance of minor 
also—Order held neither appealable nor revisable—~ 
Hindu Law — Guardianship — Minor living with 
aunt—Step-mother having adverse interest —If can 
be fit guardian for minor's property — Practice— 
Maintenance cases—Disposal should be expeditious. 

Whereupon an application by a guardian of 
minor's property appointed by the Court, the 
Court by anorder fixes maintenance allowance for 
the minor, the order is not by virtue of gs, 34 (e), 47 
and 48, Guardians and Wards Act, appealable. It 
js not even open to revision. Similarly such an order 
passed simultaneously with the order of appoint- 
ment of the guardian, also stands on the same 
footing. 

Held, on facts that in view of her own maintenance 
charge on the property, the step-mother of the 

- Hindu minor who was living with his aunt had an 
interest adverse to that of the minor and consequent- 
ly she should not be appointed guardian of his 
property. 

Where maintenance of a person dependson the 
result of a proceeding, greater expedition should 
be shown therein. 

Misc. A. from an order of the Court of 
the Additional District Judge, Nagpur, 
dated January 5, 1935, in Guardian Case 
No. 125 of 1934. 

Mr. G. V. Moharrir, for the Appellant. 

Mr. V. R.Gharpurey, for the Respon- 
dents. 


Order.—This appeal is brought against 
an order dated January 5, 1935, made 
under the Guardians and Wards Act. 
Before we come to the case we desire to 
Bay that the delay inthe hearing of this 
appeal is to be regretted. The appeal is 
concerned with the guardianship and the 
maintenance of a child and as a con- 
` sequence of the orderthat is made, it is 
said on the one hand that it is an im- 
- possible order having regard to the value 
of the estate and onthe other hand that 
all these years—now morethan three—the 
minor, a child, has only received in all 
Rs. 90, and though a child, he is a grcw- 
; ing boy who has passed from the age of 
7 11 to the age of 14 years during the 
, pendency of this small matter. It seems 
Ld 
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desirable that in cases like this where 
the maintenance of a person depends on 
the result some greater expedition should 
be shown. 

To turn from that to the appeal itself, 
the material facts are as follows:—The 
applicant in this matter is the aunt of 
the minor. The non-applicantis his step- 
mother. The application has resulted in the 
non-applicant being made the guardian of 
the property and no order being made as 
to the guardianship of the person, but 
the minor has been left in the custody of 
his aunt, the applicant. The non-appli- 
cant has been directed to furnish security 
in the sum of Rs. 1,000 and has been 
put in charge, without apparently security 
having been received from her, of the 
property which, according to the appli- 
cants own case is worth Rs. 4,300 of 
which Rs. 1,000 is represented by a 
house and Rs. 100 by a dilapidated and 
more or less fruincus shed, leaving 
Ks. 3,200 as the value of the fields from 
which the income is to be darived, those 
flelds carrying a burden of Rs. 90 a year 
rent; 

So far as ‘we can see and have been 
informed, those figures form the only 
basis on which the calculation of the 
appropriate amount of maintenance has 
been made. Tne amount of that main- 
tenauce has been fixed at Rs. 200 a year 
and this, it is urged in sppeal, is an 
excessive amount which the property 
cannot possibly bear, with the result 
that the non-applicant has had imposed 
upon her obligations which she cannot 
carry out. It is asked that in appeal the 
figures should be altered. It is to be 
observed that, as the widow of the minor's 
father, she has a widow's right of maine 
tenance and that right of maintenance, 
we understand, is a charge on the pro» 
perty in question. Accordingly she not 
only has to receive her maintenance out 
of this property but she bas a charge 
on the property as a security for that 
maintenance. It is also sought in appeal 
to gain for her the personal custody of 
this minor boy. The learned Judge who 
heard the matter when the child was 11 
was of tke opinion that the non applicant 
had no affection for the boy and that 
he would bé happier in the custody of 
his aunt. He .was of the opinion that 
the non-applicant’s interests were adverse 
to those of the minor and that the 
minor could not be -happy with her, 
Accordingly he refused to make her the 


_and by s. 622 of 
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guardian of the person. We see no 
treason to come to another conclusion on 
that point. 

So far as the order relating to the 
amount of maintenance is concerned, 
Counsel for the respondent took the point 
that no appeal lies from that order. The 
matters in relation to which an appeal 
lies to the High Court from an order 
made by a Court are limited by the 
Guardians and Wards Act, s. 48 as read 
in with s.47. Section 48 says: 

“Save as provided by the last foregoing section 


the Code of Oivil Procedure 
(s. 115 of the Code of 1908) an order made under 


` this Act shall be final, and shall not be liable to 


be contested by suit or ‘otherwise,’ 


Section 47 details the matters in respect 
of which an appeal lies section by section. 
If s. 34 is referred io it will be seen 
that that section is the one which em- 
powers a guardian to come to Court and 
ask for maintenance, the sub-section being 


` (e), “Where a guardian of the property 


“he shall” (e) 


_that in this matter s. 


_ provision for the maintenance of 


“ed, 


' guch a figure as 
- for maintenance, 


` 


of a ward has been appointed....... saga 
“apply, for the maintenance 
...0f the ward.............'.- It is true 
34. was not the 
section under whichthe order was made. 
This was not a case of a guardian apply- 
ing to a Court but a Court appointing a 
guardian and io that same order making 
the 


minor. 

Had the guardian already been appoint- 
that guardian would have had to 
apply under s., 34 (e), and had an ap- 
plication been made and had an order 
thereupon been passed fixing such and 
the appropriate figure 
it is clear from the 
terms of s. 47 that the case would not 
have fallen within any of the instances 


- mentioned in that section, and accordingly, 
~ consequent upon the provisions of s. 48, 
“no right of appeal would have existed, 
“Ib has been, however, suggested, on the 
- authority of Ramjas v. Chani 55 Ind. Oas, 


‘587 (1), that such an order made under 


: 8.34, and by parity of reasoning the order 


ao‘ 


here under consideration, would have been 
open to revision. That matter, in turn, was 


- considered bya Bench of the. Allahabad 
“ High Courtin In the matter of Durgabai 
. (2) where Ramjas v. Chanj 55 Ind. Cas. 


587 (1) was not followed. “On the other 


“hand in Bombay in Jalbhai Cursetji v. 


(1) 55 Ind. Cas, 587. 
(2) 48 A 300 at pi 301; Me Ind. Cay, 482; 24 A LJ 


BIO, AT RASI Ali 


OHAPLAPALLI SURYAPRARASA RAO v, POLIsEMT veNKAaTaRatNaM (MADR) 


11410 


Jarbai Hormusji (3) the learned Chief 
Justice of Bombay expressed the view: 
“The Court, apart from el. 15 of the Letters 
Patent, has inherent jurisdiction to hear an 
appeal in a matter of this sort affecting a Ward 
of Court.’ 
and that an appeal lies in cases other 
than those detailed in s. 47 despite the 
provisions of s. 48. 

Of those authorities we prefer the con- 
clusion arrived at in In the matter of 
Durgabai (2), and we propose to do what 
the learned Judges did in that case. 

We have no materials before us to show 
what the correct maintenance should be 
and it would accordingly be exceedingly 
difficult, even if we had the power, to 
interfere with the discretionary figure. 
But we must observe two things that do 
appear fromthe material on record; (1) 
that the estate is very small, and (2) 
that the noa applicant has a widow's 
right of maintenance out of. that estate. 
It may well be that bearing those facts 
in mind the Court that appointed this 
guardianu may consider it right to enquire 
more fully into the question of the amount 
of maintenance, and if it thinks fit, on 
such enquiry, vary the amount of mainten- 
anes accordingly so that the matter may 


bs fairly disposed of not only in the 
interests of the minor but also is the 
interests of the widow whose interest 


also have to be regarded. With those 
observations, the appeal is dismissed. 
Each side will pay its own costs. 

D. Appeal dismissed. 

(8) 55 ree at p. 148; 128 Ind. Oas. 431; 32 Bom L 
R 1301; A I R 1932 Bom 193. 





MADRAS HIGH COURT 
Civil Appeal No. 263 of 1936 
December 10, 1937 i 
VENKATARAMANA Rao AND ABDUR RAHMAN, JJ. 
CHATLAPALLI SURYAPRAKASA RAO 
ee a 


POLISETTI VEN. KATARATN AM 
AND OTHERS—RESPONDENTS 

Decree—EHxecution — Instalment decree—-Whole 
amount to be recovered in default of two successive 
instalments—No provision in decree as to whom 
amount was tobe paid—Default in first instalment 
—Second instalment paidin Bank on next day of 
due date which wasSunday-There was held no 
default in two successive instalments. 

A compromise decree provided that the amount 
due under the deeree should be paid in six yearly 
instalments on particular dates. It also provided 
that the amounts paid onthe said date each year 
should be entered upon the decree and that if for 
any season any two successive inesalments wore pot 

had 


Y 
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“paid the balance due should be recoverable from 
“the defendants parsonally and from the properties 


charged under the said decree. No provision was 


` made in the decrees asto whom the money was pay- 


: instalment and on a day previous 


able. The judgment-debtor failed to pay the first 
to the date on 


. which the second instalment was to be paid and 


_ which happened to bea 


Sunday, he obtained a 
chalan and the money was paid into the Bank on 


“the next day of the day of payment: 


Held, that the judgment-debtor did not commit 


: default in payment of second instalment in the eir- 


cumstances of the case and, therefore, there was no 


` default of two successive instalments. 


O. A. against an order of the Sub-Judge, 


- Coconada, dated October 12, 1935. - 


~o 


Mr. D. Narasaraju, for the Appellant. 
Mr. A. Satyanarayana, for the Respond- 
ents. 


. Venkataramana Rao, J.—The ques- 
tion involved in this appeal is whether the 


* defendants-judgment-debtors committed de- 
“ fault in payment of the instalments due and 
` payable under the compromise decree ob- 
“taimed by respondent No. 1, decree-holder 


in this case. The decree was passed on 


* July 19, 1932,in and by which it was pro- 


vided that ihe amount due and payable 
under the decree should be paid in six 
instalmenis of Rs. 1,000 each with interest 
at 6 per cent. on the decree amount, the 
first instalment falling due on September 


- 80, 1933, and thereafter the instalments to 


“be paid on the said date each year. 


Ras 


“ any two successive 


It 
also provided that the amounts paid on the 
said date each year should be entered 
upon the decree and that iffor any reason 
instalments are not 


~ paid the balance due with interest at the 
* paid rate should be recoverable from the 
- defendants personally and from the pro- 
: perties charged under thesaid decree. The 
‘ defendants failed to pay the first instal- 


. ment on September 380, 1933. 


+ 


When the 
due date ofthe second instalment, tî. e. 


- September 30, 1924, was about to expire, 
` on September 29, 1934, the defendants 


obtained a chalan. September 30, 1934, 


- happening to be a Sunday, the money was 
“ paid into the Bank on October 1, 1984. The 
“ question, therefore, is whether owing to the 


: non-payment of the amount on September . 


- 30, 1934, the defendants could be said to 


have committed default in payment of the 


- second instalment and, therefore, committed 
` default iw the payment of two successive 


Lak ae 


instalmen{s in order to entitle the plaintif- 


decree-holder to execute the decree for the - 
' entire amount payable thereunder. 


From 
the provisions of the decree mentioned it 


` will be seen that nu provision is made as 


whom the money is payable. All that the 


DHONDO NARAYAN SHIRALKAL v. ANNAST PANDURANG KOKA@NUR (BOM) 


.of Court to the decree-holder. 


463 


‘compromise decree provides is that the 
“money under the decree shall be payable in 


certain instalments. Under O. XX,r. 1, all 
money payable under the decree shall be 
paid (a) into the Court whose duty it is 


‘to execute the decrea or (b) out of Court 


to the decree holder, or (c) otherwise as the 
Court which made the decree directs. 
Clause (e), has no application to this case. 
Therefore, the only clauses that do apply 
are cls. (a) and (b). The judgment-debtors 
have, therefore, the option either to pay the 
amount of the instalment into Court or out 
In this case 
the judgment-debtore have exercised the 
option of paying the amount into Court 
and they are perfectly entitled todo so, 
The due date provided in the decree for the 
payment of the second instalment happen- 
ing to fall on a Sunday, they were entitled 


-to depositthe amount the next day. There- 


fore, the judgment-debtors could not be 
said tohave committed any default in the 
payment ofthe second iastalment. There 
is, therefore, no default as provided in the 
decree and no forfeiture incurred in order 
to entitle the plaintiff to execute the whole 
decree. We, therefore, set aside the order 
of the lower Court directing execution of 
the decree for the entire balance payable 
thereunder. But in the circumstances of 
this case, we direct each party to bear his 
or their own costs of this appeal. 

The order passed by us has reference toa 
‘state of facta which existed on the date of 
the order of the lower Oourt and will not 


affect any subsequent default committed by 


the judgment: debtors. 
N.-S. Order set aside. 


BOMBAY HIGH COURT 
Civil Revision Application No. 392 of 1936 
February 2, 1938 
Bracmont, O. d. AND Wassopew, J. 
DHONDO NARAYAN SHIRALKAR— 
PLAINTIFF — APPLICANT 


versus 
ANNAJI PANDURANG KOKATNOUR anp 
oTHERS— DEFENDANTS—OPPONENTS. 

Appeal—Withdrawal—Appellant, if can with- 
draw appeal as of right—Limitations for—Proper 
course, < 

There being no express provision in the Civil 
Procedure Code, as to the withdrawal of an appeal, 
the correct ‘rule is that the appellant is entitled as 
of right to withdraw his appeal, provided that the 
respondent has not acquired any interest there- 
under. But if the respondent has obtained any 
rights under the appeal, it is not open to the 
appellant to withdraw hia appeal without permission. 
Where the Oourt has no jurisdiction to allow him 
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to do so. The proper course ina proper case is to 
transpose the parties, making the respondent ap- 
pellant, and the appellant respondent. But 
Court is not bound to adopt that course in every 
case where the appellant withdraws, Kalyan Singh 
v. Rahmu (1), relied on. 

C. R. App. against an order passed by the 
Dictrict Judge, Belgaum, in Application 
No. 127 of 1929, 

Messrs. S. A. Desai and A. G. Desai, for 
Applicant. 

Mr. R. A. Jahagirdar, for the Opponents. 

Beaumont, C. J.—This is an application 
in revision against an order made in 
appeal by the District Judge of Belgaum. 
The case is rather a peculiar one. The 
plaintiff was entitled bo a mortgage executed 
by defendant No. 1, and he instituted this 
suit to recover the amount due, claiming 
that the amount due under the mortgage 
was Rs. 2,268-6 3. The Second Olass Sub- 
ordinate Judge of Athui passed a decree in 
favour of the plaintiff for Rs. 1,747-1-2. 
The defendants then appealed to the District. 
Court, and in appeal the Assistant Judge 
held that accounts ought to be taken between 
the parties under s. 13, Dekkhan Agricul- 
turists’ Relief Act, and he, therefore, referred 
the matter back to the lower Court to 
take the accounts on that basis. The lower 
Oourt then appointed a Commissioner to 
take the accounts, and the Oommissioner 
held that a sum of about Rs. 11,000 was 
due on tke mortgage, that is to say, he 
largely increased the amount which the 
learned Judge had held to be due. The 
Subordinate Judge agreed with the finding 
of the Commissioner and varied tke decretal 
amount by substituting the sum found due 
by the Oommissioner for the original sum 
found due by the Court; and the appeal 
- “then came again before the Assistant 

Judge. The learned Judge held that having 
regard to the amount found due, the 
appeal did not lie to the District Court but 
lay to the High Court, and he purported 
thereupon to dismiss the appeal, which was 
clearly wrong, as he could not dismiss 
an appeal which did not lie. He ought to 
have returned the memorandum for pre- 
sentation to the proper Court. However 
he did dismiss the appeal; and from that 
-order there was a second appeal to this 
Court, This Court held that the- appeal 
did lie to the District Court, and it, 
‘therefore, allowed the appeal and remand- 
-ed the matter to the District Court to be 
- dealt with under the original appeal. 

-~ ‘When tbe matter came before the 
` District Court again for disposal of the 
~pppeal, the: appellants withdrew the appeal 


the > 
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and alternatively asked the Court for leay® 
to withdraw the appeal. The learned 
District Judge was disposed to take the 
view that the appellants were entitled to 
withdraw the appeal without leave; but he 
also considered the matter on the basis 
that the leave of the Court was necessary, 
and he came to the conclusion that if the 
leave of the Court was necessary, he ought 
to grant it, and he did grant it accordingly 
on terms as to costs. I should have mentiche 
ed that the plaintiff originally filed ‘cross- 
objections against the decree of the trial 
Court, claiming that the amount due to 
him under the decree should be increased 
by a sum of Rs. 215. The learned District 
Judge in appeal having held that appellants 
were entitled to withdraw the appeal, 
disposed of the crcess*objections which he 
allowed, and in the result he made an 
order that the amount originally found due 
by the trial Court should be increased by 
the sum of Rs. 215, and he directed the 
defendants to pay the ccsts of the appeal 
including the costs of both the Appellate 
Courts, together with the costs of the remand 
and the Commissioner's fees, Against that 
order the plaintiff comes in revision. His 
contention is that the appellants were not 
entitled to withdraw the appeal either 
with or without the leave of the Court, 
and that the Court was bound to grant a 
decree in favour of the plaintiff holding 
that the amount found due by the Come 
missioner was the correct amount. . 
The question we have to consider is, whe- 
ther it was open to the appellants to withe 
draw their appeal either with or without 
the leave of the Court. If the Court had 
power to grant leave, it is not open to us 
in revision to consider whether the Judge 
exercised his discretion rightly, though I 
see no reason for doubting that he did. 
There is no provision in the Civil Procedure 
Code dealing with the right to withdraw 
an appeal. Under O. XXIII, r 1, a plaintiff 
may withdraw a suit at any time. But 
if he does so withont obtaining the 
permission of the Court to file a fresh suit 
under sub-r. (2), then he is precluded from 
instituting a fresh suit in respect of the 
subject-matter of the original suit. That rule 
does not, in terms, apply to an appeal, and 
clearly the provision of sub-r. (2) as to 
withdrawal with leave to file a fresh suit 
would be inapplicable to an appeal. Nor 
is the case of the applicant improved in 
any way by s. 107, Civil Procedure Code, 
which merely confers upon an Appellate 
Court powers and duties similar to those 
e 
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possessed by Courts of original jurisdic- 
tion but does not confer upon the parties 
to an appeal all the rights which the 
parties to a suit may enjoy. There 
being no express provision in the Code 
as to the withdrawal of an appeal, in my 
opinion the correct rule is that the appellant 
is entitled as of rigkt to whithdraw his 
appeal, provided that the respondent has not 
acquired any interest trereunder. That 
tule was laid down in Kalyan Singh v. 
Rahmu (L, though it was there held that 
an appeal cculd not be withdrawn if there 
were cruss-objections. But the objection as 
to eross-objections is now removed by the 
terms of O. XLI, r. 22 (4). “But in my 
opinion, if the respondent has obtained 
any rights under the appeal, itis not open 
to.the appellant to withdraw his appeal 
without permission. 

In the case, I think thatthe interlocutory 
order made by the Appellate Court directing 
accounts under the Dekkhan Agriculturists’ 
Relief Act did confer a right upon the res- 
pondent, and I think that after that order 
was made, it was not open to the appellants 
to withdraw their appeal without leave. But, 
in my opinion, it was open to the Court 
to grant leave. It is difficult to see what 
an Appellate Court can do, if the appellant 
desires to withdraw, and the Court has no 
jurisdiction to ullow him to do so. lt is 
suggested that the proper course in sucha 
case is to transpose the parties, making 
the respondent appellant, and the appellant 
respondent. It may be that in a proper 
case the Court might adopt that course, 
but it seems to me impossible to bold that 
the Oourt is bound to adopt that course 
in every case where the appellani withdraws. 
Here the learned Judge did not think tit 
to adopt ihat course. ‘The respondent could 
have claimed in his cross ubjections a 
greater amount as due than the amount 
which ne did claim, but, in my opinion, 
he was not entitled to insist upun the appeal 
being prosecuted. The learned Judge had 
jurisdiction to allow the appeal to be with- 
drawn and in so allowiug was guiliy of 
no irregularity. In my opinion, therefore, 
this revisional application must be dismissed 
with costs. 

Wassoodew, J.—I agree. 

D. Application dismissed. 
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_ NAGPUR HIGH COURT 
Criminal Revision No, 164 of 1938 

June 14, 1938 
Niyoat, J. 
PURUSHOTTAMRAO BHAUJI BERDE 
—Å0CUSED-——ÁPPLIQANT 
| versus 
EMPEROR—Opposite Party 

Criminal Procedure Code (Act V of 1¢98) s. 350 
—Transfer of Magistrate after cross examination 
of prosecution witnesses after charge—His successor 
noting accused's claim for de novo trial and re~ 
summoning witnesses—Subsequent failure to examine 
witnesses is tllegality vitiating trial—Acquiescence 
by accused in procedure, if estops him from raising 
plea of illegality. 

Where in a case after the framing of the charge 
and the cross-examination of the prosecution wit- 
nesses after the charge the Magistrate is succeeded 
by another Magistrate who notes in the order sheet 
the accused's claim for a de novo trial and 
Jrders the witnesses to be re-summoned, the order 
must be deemed to have directed a de novo trial 
(including inquiry) and the failure to examine 
the witnesses-in-chief is a manifest illegality 
which vitiates the trial. When the accused does 
not expressly wish that the examination-in-chief 
of the witnesses recorded by the previous Magis- 
trate should be treated as part of the record 
of a subsequent de novo trial by the second Magistrate, 
the accused is not estopped from raising the plea 
of the illegality of the trial by reason of his 
acquiescence in the procedure adopied by the 
Magistrate; Ganeshmal v. King-Emperor, Criminal 
Revision No. 474 of 1937 relied on, Tukaram v. King- 
Emperor (7) expalained and Sheikh Ibrahim v. 
Emperor (8) referred to. ae 

Or. R. App, fcr revision of the order of 
the Court of the Sessions Judge, Raipur, 
dated April l4, 1938, in Crimimil Appeal 
Ne 9 of 1985, conlirming the order of 
the Court of Sub-Divisional Magistrate, 
Dug, dated December 23, 1937,in Grimi- 
nal Case No. 208 of 1937. 

Mr, R. W. Fulay, for the Applicant. 

_ Mr. W. R. Puramk, Advucute General, 
for tue Orown. 


Order,—This is an application in re» 
Visiun against Gonviciion of tue vlfence 
under s. 325, Indian Penal Code, and the 
sentence of lurr Muuths’ fmgeorous im- 
prigoument with a une of Rs. 40 and 
further an order under s. 10d, Cruminal 
Procedure Code for entering into a bond 
for kewping the peace. 

‘The case aose out of a dispute relat- 
ing to the possession ot a village Karanja 
Builai which was held by one Annapurna 
Bal as a widow. On her deata, rival 
claims were sêt up by her nephew Vishnu 
Pant Dnok and Kadha Bas, tbe appii- 
Cant’s sister who adopted a son named 
Kamalakar whuse cause is espoused by 
the applicant. f e : 

On August 6, 1936, at 8 au. the appli“ 
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cant went to the house of Annapurna 
Bai and, in a quarrel which. ensued, 
assaulted one Somnath, the complainant, 
with a lathi causing fracture of the 
middle of his right ulna bone. The case 
was protracted on account of the transfers 
of the Magistrates trying it. It was initiat- 
ed on September 3, 193b, before Mr. 
Naidu -who framed a charge on October 
15, 1936. The applicant cross-examined 
the prosecution witnesses after the charge 
‘and entered upon his defence. At that 
stage Mr. Naidu was transferred and 
succeeded by another Magistrate who 
noted in the order sheet against date 
December 13, 1936: “The accused insists 
that the witnesses be re-heard. I allow 
cross examination after charge.” The ap- 
Plicant crosseexamined the witnesses again 
and was called upon to: enter on “his 
defence. Then the proceedings were held 
up for reasons which it is unnecessary 
to mention here, In the meantime the 
Magistrate was transferred and ‘succeeded 
by Mr. Verma who wrote in the order 
Sheet against June 14, 1937; “Accused 
present. He claims a de novo trial. All 
the prosecution witnesses be summoned 
to appear on July 2, 1937”, on which ‘day 


the applicant cross-examinéd . the wit- 
nesses. 


Jt has been necessary to recall -this 
history In view of the argument by the 
applicant's learned Counsel that the trial 
was vitiated in consequence of the omission 
to examine the witnesses afresh on 
July 2, 1937. My attention is invited to 
Sobh Nath Singh v Emperor (1), Narayana 
Reddi v. Bojanna {2), Sheikh Ibrahim v. 
Emperor (3) Sidik v. Emperor (4), Ram- 
lingam Pillai v. Emperor 15), Emperor v, 
Ganpat (6) and Ganeshmal v. King-Emperor, 
Criminal Revision No. 414 of 193/, as 
authorities for the proposition that the 
omission to subject the witnesses to exa- 
Mination-~in-cuief tendered the trial 
illegal and nugatory. The learned Advo- 


ALE. 10-5 Mad, 1280; 90 Ind. Cas. 668; 49 ML 
Onl Rta Nag. Bir Sha Da 26; any 
GAT lit Sind 8 Ad Cas M6 27 O 
L J 332; 20 8 L R 50, : aparece: 7 
MW aa; da Gr ene ee, Ong: 308: 984) 
M 1019, 40 L W 832; 35 Or. L J 1363; 7 RM 


(6) A I R1936 Nag. 220; 165 Ind. Oas. 830; (1936) 
Or, Cas, 937; 9 R N 97; 38 im ILR 
Nog. 135, ' i 3E Cr, LJ ids ILR (937) 
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cate General relying on Tukaram v. 
Emperor (7) contends that the charge 
once framed could not be wiped out not- 
withstanding that the accused claimed 
his privilege uuder s. 350 (1) proviso (a). 
Qareful perusal of the last-ementioned 
case will show that it does not lay down 
any such rigid rule. The facts of that 
Case were identically similar to those of the 
present - case, In the cited case the 
Magistrate (Mr. Choubey) noted in the 
order sheet that the accused claimed a 
de novo trial and he ordered prosecution 
witnesses to be re-summoned. He pre-. 
sumably heard even the evidence, in 
examinationsin-chief and passed an order 
of discharge. The contention raised in 
that case was that the order of discharge, 
following on the framing of a charge 
against the accused, amounted to an 
order of acquittal. Gruer, J, after dis- 
cussion of the reported decisions, came 
to the conclusion that an accused under 
proviso a) to sub-s. 1 ofs. 350, Criminal 
Procedure Code, was only entitled to 
have the witnesses re-summoned for pur- 
poses of cross-examination after the charge. 
The learned Judge held that although 
the accused had only the limited right, 
it is open to the Magistrate to order a 
de novo trial under sub-s. 1. He con: 
strued Mr. Choubey’s order as one ordering 
a de novo trial under subs. 1 of s.. 350, 
Criminal Procedure Oode, and concluded. 
that the previous charge having been. 
wiped out, the order passed by the 
Magistrate was-one of discharge and not 
of acquittal. E 

In the present case also the Magistrate 
noted the accused's claim for a de novo 
trial and ordered the wituesses to be 
re-summoned. On the interpietation put 
upon such conduct of the Magistrate by 
Gruer, J. in the above-mentioned case, 
the Magistrate, in the present case, must 
be deemed to have directed a de novo 
trial (including inquiry). If so, the failure 
to examine the wilnesses-in-chief was, a 
manifest illegality wuch vitiated the trial 
as held by Gruer, J. in Ganeshmal v. King- 


Emperor, Criminal Revision No. 474 of 
1937 and in other cases mentioned 
already. 


The next question is whether the ap- 
plicant is estopped from raising the plea 
of the illegality of tne trial by reason of 
his acquiescence in the procedure adopted 


()ILR 1936 Nag. 92;164 Ind. Cas. 744; A IR 
1938 Nag. 1°3; (1936) Ur, Cas. 708 9R N 28; 37 Or. 
L 2 983; 19 N L J 115. 5 
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by the Magistrate. In Sheikh Ibrahim v. 
Emperor (8), Grille, J. no doubt held 
that there was nothing illegal, when the 
previous depositions are treated ‘as part 
of the record but it must not be over- 
looked that in that case it was so done 
at the express wish of the accused's 
- Counsel and after due consideration by 
the Court. It is also pertinent to notice 
that Grille, J. remarked that nothing can 
authorise the wholesale transfer of evidence 
from one case to another in a criminal 
trial (Ibid p. 212.*. Inthe present case 
the accused did not expressly wish that 
the .examination-in-chief -of the witnesses 
tecorded by the previous Magistrate should 
be treated as part of this record and the 
_ Magistrate also did not apply his judicial 
-mind to the question. The ‘trial must, 
therefore, be beld to be illegal. ~ 
The next question is whether a retrial 
should be ordered in this case as was done 
by Gruer, J.in Ganeshmal v. King-Emperor, 
Oriminal Revision No, 474 of 1937 and 
other cases cited above. That iga matter 
depending on the discretion of this Court 
which is to be exercised with due regard 
to the facts and circumstances of this 
case. The case is nearly two years’ old.. 
Apart from the anxiety and worry which, 
a protracted criminal trial -necessarily- 
imposes ön a ‘person under’ trial, “the 
applicant has already served the major 


part of the sentence (taking into considera:., 
tion. the two months’ general remission: 


accorded by the Hon'ble the Premier on 
June 14, 1937). The-accused himself re- 
ceived serious injuries in the ecuüuffle and 
was paid back in his own coin. ‘These 
circumstances are sufficient to bring home 
to a man of normal sense the grave. 
consequences of his unlawful aggression.. 
For “these reasons I only quash the. 
conviction and the sentence without directe. 
ing afresh trial. : 

The applicants bail will be cancelled. 
His fine, if paid, will be refunded and: 
the bond for keeping the peace will be 
dischargea. os 
: Be Conviction quashed. 

(8)A IR 1934 Nag. 209; i 5 ¢ 
or” Gas. 980; 36 Cr. Ly “7 WN ae b Ee 
Li. 
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MADRAS HIGH GOURT r 
Civil Miscellaneous Petiticn No. 4596 of 
1937 
January 17, 1938 
PANDRANG Row, J. 
KOLLIPARA VENKATA MANIKYARAO 
i AND OTHERS— PETITIONERS 
versus 
OBRITTURU BHADRACHALAM AND OTABRS 
— RRSPONDENTS 
Election—Hlection Commissioner having jurisdic- 
tion to decide election disputes finding that Election 
Officer illegally rejected number of votes to favour 
one party and declaring election void—Mere absence 
of finding that such rejection materially affected 
election, tf makes his order one without jurisdic- 
tion. 2 
Where an Election Commissioner who has juris- 
diction to decide election disputes, finds that the 
Election Officer rejected a large number of votes with 
a view to favour one of the two partiss who were 
contesting the election and that the Election Officer 
must have played into the hands of the other party 
and declares the election void on these grounds, the 
mere fact that he does not inso many words say 
that the result of the election was materially affect- 
ed by the rejection of votes and exclusion of voters 
does not makes hie order as one without jurisdic- 
tion. 
O. Misc. Pet. to issue a writ of certiorari. 
Mr. P. V. Rajamannar, for the Petitioners. 
Mr. K. S. Champakesa Aiyangar for 
Government Pleader and Ch. Raghava Rao 
for Mr. P. Sivaramakrishna Aiyar, for the 
Respondents. 


'Order.—This is an application under 
cl. 7 of the Letters Patent for the issue of 
a writ of certiorari calling for the record 
of: the proceedings in O. P. No. 136 of 1936 
on. the file of the Election Commissioner 
(the District: Munsif) of Bezwada. an election 
petition which dealt with a certain election’ 
dispute and for quashing his order declare , 
ing the election void. The main conten 
tion put forward in support of the applica- 
tion is that the absences of a finding by the 
Election Oommissioner that the illegal 
rejection of certain votes by the Election 
Officer had materially affected the result of 
the election, deprives the Election Commis- 
sioner of jurisdiction to decide the dispute. 
I am unable to accept this contention though 
it may appear to find some support in the 
cases relied upon by the petitioner's learned 
Advocate. The jurisdiction to decide the 
election “dispute in question was undoubt- 
edly with the Election Commissioner and 
indeed no ether person or tribunal had 
legal authority to decide that dispute. It 
cannot be said that the jurisdiction which 
existed at the outset was lost merely be- 
cause the Election Commissioner did not 
record a particular finding. What is really 
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meant by the decisions relied upon is that 
11 a statutory tribunal performs its duties 


- in disregard of the orainary. law or of the 


procedure aad conditions imposed upon it 
by the law which gives it jurisdiction, the 
High Court can and ‘should interfere to 
prevent an abuse of the power conferred by 
the statute; but it does not follow that the 
tribunal which obviously is the only tribu- 


nal having jurisdiction loses it by such’ 


disregard. In this particular case, I have no 
doubt that the decision of the Election 
Commissicner was right. The omission to 
record a finding is obviously due to over- 
sight. The case was not contested before the 
Election Commissioner and he decided it 
ex parie. The evidence on which his de- 
cision was based is sufficient to show that 
the result of the election was materially 
affected by the improper rejection not only 
of votes but also of nomination papere and 
indeed by reason of the exclusion of large 
number of person entitled to take part in 
the election from the place in which the 
election was held. 


The learned Election Commissioner has 
found that tte Election Officer rejected 
these votes with a view to favour one of the 
two parties who were contesting the elec- 
tion. In another place he observes that 
the Election Officer must have played into 
the hands of the other party. When such 
were the conclusions he came to, it is mere 
hair-splitting to argue that because he did 
notin so many words say that the result 
of the election was materially affected by 
the rejection:of votee and exclusion of 
voters, his order must be. deemed to be 
without jurisdiction. ‘lhe irrezularity and 
‘indeed the illegality that attended the 
election was apparently soopen and patent 
that the petition for seiting aside the elec- 
tion was not contested and was heard ex 
parte. It is not alleged that the ex parte 
hearing of the petition was improper or 
unjust. [t is clear tnat th petitioners who 
now desire to have the order of the Election 
Commissioner quashed were not prepared 
to appear before the Election Gommis- 
sioner and contest the allegation made 
against the validity of the election. To 
encourage such persons would not; in my 
opinion, further the cause of justice. 1 do 
not ihink it is necessary or even desirable 
that this Court shuld exercise its Special 
powers in order to assist peisons who have 
profited by illegal practices. The appli- 
eation is, theretore, dismissed with costs of 
the contesting respondents. Advocate’s 
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fee is fixed at Rs. 50. (Memo of costs will 
follow). 

N. “5, Application dismissed. 


LAHORE HIGH COURT 
Oriminal Revision Petition No. 51 of 1938 
April 25, 1938 
Tek Onanp AND Ram LALL, JJ. 
NANAK CHAN D—Acousep—PEtITIonER 
versus 
SURAJ PARKASH— CompiainantT— 
RESPONDENT 
Criminal Procedure Code ‘Act V of 1898), s. 544— 
Rules under, by Punjab Government, r. 1, Vol. 3, 
Chap. 9—~Rule by High Court that ordinarily 
expenses of defence witnesses are to be paid by 
Government in every warrant case is ultra vires. 
Per Blacker, J.—(in order of reference) -The only 
fair interpretation of r. 1, Chap. y, Vol. 3 of the 
rules frumed by the Punjab Government under 
8. 514, Criminal Procecure uode, which makes no 
distinction between prosecution witnesses and 
defence witnesses is that Government by exercising 
its power of restriction, which it is authorized to 
exercise by s. 544 of the Code, has limited the cases 
in which Magistrates may pay tke expenses of 
witnesses to those mentioned in the rule. If the 
rule framed bythe High Court lays down the 
contrary, that is tosay, that ordinarily the expenses 
of witnesses are to be paid by Government in every 
warrant case, it is witra vires. Syed Habib v. 
Emperor (1), Habib v. Mehat Hussain (2), Ram 
Nararın v. Emperor (3), Parshotam Das v. Emperor 
ah Khushi Muhammad v. Abdulla Khan (5), not 
ollowed. E 
Or. R. P; from the order of the Additional 
Sesions Judge, Lahore, dated January 3, . 
1935 — 


._': Order of Reference. 

Blacker, J.—This ‘is a petition against 
the order of a Magistrate upheld by the learn 
ed Additional sessions Judge of Lahore refus- 
ing tosummon certain defence witnesses 
in a case under s. 500, Penal Code, unless 
their expenses were deposited by the accused= 
petitioner. On behatf of the petitioner it 
is contended that itis settled bya string 
of judgments of this Court that in warrant 
cases the Magistrate should summon defence 
witnesses at Government expense. The judg- 
ments quoted are: Syed Habib v. Emperor (1), 
Habib v. Mehdi Hussain 108 Ind.Cas. 80: (2), 
Ram Narain v. Emperor (3), Parshctam Das 
v. Emperor (4) and Khushi Muhammed v. 


(1) AIR 1929 Lah. 23; 117 Ind, Cas, 667; 30 Or 
L J tls; Ind. Kul.(1929) Lah 68,, 

(2) 108 Ind. Cas. WO; 29 Cr Ld 158 10 AI Cr R 
7 


(3) A I R 1932 Lah 481; 139 Ind. Cas. 508; (1932) 
Or. Cas. 619; 33 Cr LJ 761; 33 P LR 81l; lnd. Rul, 
(1932) Lah 581. 

(4) A 1R1936 Lah 919; 166 Ind. Cas. 128; (1936) 
Or. Oas. 1007;38 P LR 1168; 9 R L 349. 
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Abdullah Khan (5). Faced with this massof 
authority, Lam rather diffident about takiag 
the opposite view. Bit one thing should 
be noticed and thatis that none of the 
last four auth srities have done anything 
but merely followed the first. It is neces- 
sary, therefore, to go back to the original 
case, Syed Habib v. Emperor (1). The case 
proceeds on the ground that it has been 
laid down as a rule by tue Lanore Higa Court 
that in a warrant case the costs of an 
accused’s necessary witnesses shouid ordi- 
narily be borne by Government. The 
authority quoted is Rules and Orders of 
the High Court, Vol. 2, Chap. VI, Para. 67 
(now Vol. 3, Chap. 1-D, r. 14). The actual 
words are: 

“In ordinary warrant cases, however, the costs of 


causing the attendance of accused's necessary witnesses 
isusually borne by Government.” 


With tae utmost possible respect to the 
very great learning of tne Hon'ble Judge 
whose ruling this is, it would appear to 
me that the sentence which he quotes 
occurs in a pari of Rules and Orders 
which are not really rules of the Court 
but are more in the nature of pieces of 
advice by this Court to the subordinate 
Courts as to the manner in which they 
should exercise their functions. In some cases 
the advice has statutory sanction behind 
it; in others it has not. Thisis one of the 
‘cases where it does not appear to have any 
statutory sanction behind it. Reference 
should be made to s. 544. Criminal Pro- 
cedure Code, which runs as follows: 

“Subject to any rules made by the Local Govern- 
ment, any Criminal Oourt may, if it thinks fit, 
order payment on the part of Government, of the 
reasonable expenses of any complainant or witnesses 


attending for the purposes of any enquiry, trial or 
other proceeding before such Court under this Gode,” 

As the statute itself has given the 
power to make rules not to the High 
Court but to the Local Goverament, any 
rules made by the High Gourt would, I 
think, be ultra vires, especially if they are 
inconsistent with the rules made by Uovern- 
ment. Now G verament has in fact made 
such rules and they are contained in 
Chap. 9, Vol. 3 of the Rules and Orders. 
These rules from their heading are shown 
to be made under s. 544 and were in force 
as far back as July 1, 1898. The first of 
these rules run as follows: 

“The Criminal Courts are authorized to pay, at the 
rate specitted bglow, the expenses of complainants or 
witnesses— 1) in cuses in which the prosecution is 
instituted or carried on by or under the orders or 
with the sanction of the Government or of any Judge, 
Magistrate, or any other public officer, or in which 


(5) Al R 1937 Lah 458; 170 Ind. Oas. 539° 38 Or L 
J 941; 39P L R 137;10 R L 133 i eee 
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it shall appear to the presiding officer to be directly 
in furtherance of the interests ofthe public service; 
(2, ia all cases entitled in Col „Sch ll, appended 
to the Uode of Criminal Procedure, as not bailable; 
(3) in all cases which are cognizable by the Police 
and (4) of witnesses in all cases in which they 
are compelled by the Magistrate, of hig own motion, 
to attend under s. 540, Criminal Procedure Code.” 

It seems 10 me tnat the only fair interpreta- 
tion of this rule, which makes no distinction 
between prosecution witnesses and defence 
witnesses is that Government by exercising 
its power of restriction, which it is authorize 
ed to exercise ‘by s. 544 of the Code, has 
limited the cases in which Magistrates may 
pay the expenses of witnesses to those 
mentioned above. If the rule framed by 
the High Court—if it was indeed intended 
to be a rule~lays down the contrary, that 
is to say, toat ordinarily the expensas of 
witnesses are to be paid by Government 
in every warrant casa, it appears to me to 
be ultra vires. It nas been urged before 
me that the rule framed by Government 
is inequitable. I am very tempted to agree. 
Butas it is framed under the rule-making 
power given to the Local Government by 
the statute itself, it has statutory force and 
whatever may be a Judge's opinion about 
it, he is bound to follow it. Taat being 
so, my decision in this case would be 
that as the case is neither instituted by 
Government, nor non-bailable nor cogaiz- 
able by the Police, Goverama.t cannot be 
made to pay the expenses of the witnesses 
and the petition must be dismissed. But, 
as I have said, there is considerable 
weight of authority infavour of the opposite 
view, and I, therefore, think that is not a 
matter which should be decided by a Judga 
sitting singly. I accordingly recomnend 
that it be laid bafore a larger Bench. 

Sardar Harbans Singh for Mr. Durga 
Das Khullar, for the Petitioner. 

Order of Division Bench. 

Mr. Harbans Singh for Mr. Durga Das 
Khullar states that he does not wish to pro- 
ceed wita she compliant. Dismissed. 

s. Complaint dismissed. 





SIND JUDICIAL COMMISSIONER'S 
COURT ` 
Second Civil Appeal No. 14 of 1935 
May 24, 1938 
Davis, J.C. AND Maata, J. 
PARMANAND JHANUGALDAS AND 
OTHERS—APPELLANTS 
versus 
JAIRAMDAS SADHURAM AND oragrs— 
RESPONDENTS 
Transfer af Property Act (IV of 1882), s. 53—~ 
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Mere preference of one creditor to another, if 
transfer within meaning of s. 53 — Difference 
between transfers in bankruptcy and transfers under 
s. §3—Para. 2 of subs. 1 does mnot-come into 
operation until provisions of Para. 1 are fulfilled— 

econd appeal—Question of law— Whether right 
legal inferences have been drawn from facts found 
is question of law. 

Mere preference of one creditor to another is not 
a transfer within the meaning of s. 53, Transfer of 
Property Act. There is a distinction between 
transfers in bankruptcy which are bad, because 
they do infact prefer one creditor to another, and 
between transfers which fall under the provisions of 
s. 53, Transfer of Property Act, and which are bad 
because they are sham transactions intended to 
benefit the debtor and defeat or delay the creditors 
generally, 

Section 53, Transfer of Property Act, “does not 
apply to cases simply where one creditor is pre- 
ferred to another, and the provisions of Para. 2 of 
sub-s. (1) of s. 53 of the Act donot come into 
operation until the provisions of Para, 1 of that sub- 
section have been fulfilled. Musahar Sahu v. Hakim 
Lal (5), and Ma Pwa May v. Chettyar Firm (8), 
relied on. 

While a Court in second appeal will not interfere 
with findings of fact of the lower Appellate Court, 
whether right legal inferences have been drawn 
from those facts, whether, for instance, the posses- 
sion js adverse or not, whether a transfer is made 
with intent to defeat or delay within the mesning 
of s. £3, Transfer of Property Act,are questions of 
law, which can be dealt with in second appeal. 
Ram Gopal v. Shamskhaton (1), Luckmeswar Singh 
Bahadur v. Manowat Hoosein (2), Wali Mohamad v. 
Mohamad Bakhsh (3), and Gulabrai v. Indian 
Equitable Insurance Co., Lid. (4), relied on, | 

8. ©. A. against the judgment of the 
-Assistant Judge, Sukkur, dated December 
22, 1934. 7 

+ Mr. Sunderdas 
Appellants: 


Mr. Kimatrai Bhojraj, fcr the Respon- 
dents. 


Jethanand, for ` the 


Davis, J. C.—This is an appeal from 
the judgment of the Assistant Judge at 
Sukkur reversing a judgment of the Joint 
Subordinate Judge at Shikarpur in which 
he held that a particular transaction was 
void under s. 53, Transfer of Property Act 
being a transfer of an immovable pro- 
‘perty with intent to defeat or delay creditors 
within the meaning of s, 53 (1), Trans- 
fer of Property Act. The Appellate Court, 
however, tcok a different view. It beld that 
the plaintiffs had failed to prove that the 
transfer was not a transfer for consideration, 
and that it was not even proved that the 
transferor was indebted to the plaintiffs. 
But we think, that this case can be quite 
briefly decided cn the principle that mere 
preference of one creditor fo another is 
not a transfer. within the meaning of 
s. 53, Transfer of Property Act, and that 
there is a distinclion between transfers; in 
bankruptcy which sare bad, because they 
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do in fact prefer one creditor to 
another, and between transfers which fall 
under the provisions of s. 53, Transfer of. 
Property Act, and which are bad because 
they are sham transactions intended to 
benefit the debtor and defeat or delay the 
creditors generally. The first point taken 
in appeal was that no second appeal would 
lie in a case of this nature because 
whether a transfer of an immovable pro~ 
perty is made with a particnlar intent,. 
with intent to defeat or delay creditors, 
isa question cf fact, which has been 
found by the lower Appellate Court, 
and however erroneous that finding may be; 
it is not for'us in second appeal to interfere. 
But while a Court in second appeal will 
not interfere with findings of fact of the 
lower Appellate Court, whether right legal 
inferences have been drawn from those 
facts, whetker, for instance, the possession 
is adverse or not, whether atransfer is made - 
with intent to defeat or delay within the 
meaning of s. 53, Transfer of Property Act, 
are questions of law, which can be dealt 
with in seccnd appeal, and reference may 
be madcto the case of the Privy Council 
in Ram Gopal v. Shamskhaton (1), and the 
case . in Luchmeswar Singh Bahadur v. 
Manowat Hoosein (2), and a case of the’ 
Privy Council reported in Wali Mohamad 
v. Mohammad Bakhsh (3), while one aspect. 
of this matter has been considered and’ 
discussed at some length in a case of this.” 
Court in Gulabrai v. Indian Equitable | 
Insurance Co., Ltd. (4), so that there is no 
doubt in our mind that the question as to, 
whether this transfer is or not a transfer; 
falling within Para. 1 of sub-s. (1) of 8. 53, 
Transfer of Properiy Act, is a question we. 
can consider in second appeal. . = 


‘Now, it is, we think, settled law, what- 
ever may have been the opinion in the 
past, that s. 53, Transfer of Property Act, 
does not apply to vases simply where one 
creditor is preferred to another, and that- 
the provisiorsof Para. 2 of sub-s. (1) of 
s. 53 of the Act do not come into operation 
until the provisicns of Para. 1 of that 
sub-section have been fulfilled. In Musahar 


(1) 19 I A 228; 20 C93; 17 Ind Jur 38; 6 Sar 247 
0 


(PO). | 

2)'19 I A 148; 19 O 255; 6 Sar 133 (P O). 

E 32 BomniL R 480; 122 31nd. 18 P Te ATR 1980. 
P Ò 9]; 11 Lah 199; 571 A 86; (1930) A L' J 202; Ind, 
Rul. (1880) P O tals 31E LR 145; SLL W 32i; Sl 
O L-i 518; 59 M LI SAPO). |. 4 
~ 4) 308 L R 371; 167 Ind. Oas 928; A IR 1937 
Bind 51; 9 R 8 207, : / 
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Sahu v. Hakim Lal (5) at p. 5944, L 
Wrenbury said: ` (5) at p , Lord 


“As matter of law their T ordshi j ze i j 
t I 7 ps take it to be 
fee that in a case in which no consideration of 
e lew of. bankruptey_ applies there’ is nothing to 
prevent a debtor Paying one. credifor in full and 
taring others unpaid although the resulf may be 
at the rest of his assets will be insufficient to 
fee Tor the Fevers at bho Test of his debts. 
18, 1n their Lordships’ opinion, rightly- 
Ai by Palles, O. B, in Re Moroney (6), hete he 
The right of the creditors taken as a wholei 
ole ia 
that all-the Property of the debtor e 


without any portion of it being parted with or with- 
out consideration or reserved or retained by the 
debtor to their prejudice. It follows from this, that” 
a debtor to one creditor 
property 
the 


not a fraud within the statute because notwith. 

n stand- 
ing such an act. The entire property remains 
available for the creditors or some or one of them, 
and as the statute §1ves no right to rateable distri- 


bution, the right of the credit i 
invaded or affected, 5 ee 


from the creditors to the benefit of the d, 
ebtor, 
ane : ak must not retain a benefit for 


e e may pay one creditor and leave another 
unpaid: Middleton v. Pollock (7), at p. 1084. So 
Boon as it is found that the transfer here impeached 
as beta a tee WG dera tiag in satisfaction 
ebta, and without reservation of 
benefit to the debtor, it follows that ma for 


impeaching it. lies in the fact inti 

also was a creditor was Fann chy paneer ine 
made to this „Preferred creditor—there being in the 
caso no question of bankruptcy.” 

And the exposition of the law as laid 
down by Lord Wrenbury was allowed by 
the Privy Council in Ma Pwa May v. 
Chettyar Firm (8). Now, the facts found 
by the lower Appellate Oourt in this cage 
fit most aptly to the law as Bet out by Lord 
Wrenbury, for the lower Appellate Court 
has found that the transfer impeached was 
made for adequate consideration in gatise 
faction of genuine debts and without 
reservation of any benefit to the debtor, 
Tt cannot be said that there was not 
upon the record evidence which justified 
the lower Appellate Court in a finding of 


fs) 43 O 521; 32 Ind. Cag. 343: A ; ; 
43TA 164 30M LJ ile 3 i Wzor OW Gay 
14 A LJ 19; (14.6; 1 MW N 194; 19M LT og! 
230 L J 406; 18 Bom L R 378 (P 0) ? 
®© (1882) 2UIr 27, i 
} 1876. 2-Ch D 104; 45 L ¢ 
(8) 7K 624; 120sInd, Cas Alay oa: 
561 A 37: 20 LW41:310'W Ya a 
(1924) M W N 941; Ind, kul, 1930) P Ò 4:5) J 
‘32 Bom! R117; èB M L3 59; (1930, AT 7533 (PU) 
-- “Page of 43 O.—| dj : 
< fPage of (1876) 2 Ob. D.—{Ea, 
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facts which so aptly attracts this application 
of the law. 

It is true, as the learned Advocate for 
the respondents says, that in this case 
defendant No. | mortgaged to his father-in- 


‘law the only immovable property he pos- 


sessed as security for money advanced by 


-him some years before, but the lower 
appellate Judge found that this was a 


perfectly genuine transaction. He fourd, 
and there is clearly evidence to support his 
finding, that there was a genuine debt due 
by defendant No. 1 to defendant No. 2 
and defendant No. 2 had advanced to 
defendant No. 1, for the purpose of the 
partnership of which the plaintiffs were 
members, sums of money from time to 
there was this 
relationship and this lapse of time does 
not appear to us initself sufficient to attract 
the application of Para. 1 of sub-s. (1) of 
8.53, Transfer of Property Act, to this 
mortgage sc as to make this transfer void- 
able. We think there is nothing more in 
this appeal than this, and that it should be 
dismissed with costs. Order accordingly. 

B. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 543 of 1936 
February 17, 1938 
Sropart, J. 
SINNAM ss AL— Petitiongr 
versus 
SATTIYA GOUNDAN -— RESPONDENT. 

Hindu Law—Joint family—Debts—Sutt on pro- 
note executed by father and son as members of 
joint family instituted after their separation— 
Decree against father alone—If can be executed 
against property in hands of son without getting 
decree against him. , : 

Where a person brings a suit ona promissory 
note executed by a father and a son as members of 
a joint Hindu family, after a partition between 
them, and gets a decree against the father alone, 
he cannot proceed against the property in the hands 
ofthe son unless he obtains a decree against the 
son also. Partition does not put an end to the 
son's liability for a father's debt; but it does put 
an end tothe joint family as an entity which can 
possess joint property and be jointly sued. After 
paitition, therefore, if the liability ofthe sonis to 
be enforced, it must be by a decree obtained againat 


1m. 
U. R. P. from an order of the Sub-Judge, 
Salem, uated Ucteber 24, 1935. 
Mr. D. Rumaswamy Iyengar, for the Peti- 
tioner. 6 
Messrs. K. V. Sesha Ayyangar and R. 
Subramania Ayyar, for the Respondent. 


Order.—Tnue petitioner is the deeree- 
holder. On a promissory note purporting 
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to be’executed by a father and a scn and a 
third pariy, ehe obtained a decree against 
the father cnly, exene:ating the cther iwo. 
She now tries to execute the decree on 
property in the Lands of the scn and has 
been repulsed in both ihe Courts below. 
It is the fact that at the time when the debt 
was ccotracted, tle father and econ were 
undivided (duly 15, 1931) but by the time 
of the suit (October 28, 1933) they had 

“become divided. Petitioner's case is that on 
a decree obtained after partiticn against the 
father alone she ought to be able to pri ceed 
against property in the hands of the son. 
That is against all the current of decisions 
in this Court. When the petitioner filed 
her suit, che should have prayed for a 
decree against the son to the extent of the 
latter's interest in the family property and 
in the alternative in case the son had 
beccme divided to the extent of the family 
property which the son had got at parti 
ticn and which he still retained. But 
petiticner got no deciee against the son. 
Partition does not put an end to the son's 


liability for a father's debt; but it does - 


put anend tothe joint family as an entity 
which can pcesess joint property and be 
jointly sued. After partition, therefore, if 
the liability of the son is to be enfcreed it 
must be by a decree obtained against him. 
The ‘petition is dismissed with costa of the 
respondent. 


Ne. Petition dismissed. 


-PRIVY COUNCIL 
Appeal from the Caleutta High Court 
October 17, 1938 : 
Logn Wrient, Lozp Roemer, Lorp PORTER, 
Siz SHADI Lat AND SIR Grorer RANKIN. 
KUMAR KAMALARANJAN ROY— 
l APPELLANT 
versus 
SECRETARY or STATE ror INDIA— 
RESPONDENT 
Bengal Land Revenue Sales Act (XI of 1859), 8. 37% 
Incumbrances and under-tenures, distinguished—Right 
of purchaser to annul under-tenures— After annul- 
ment under-tenures cease toexist and so does charge 
upon it— Bengal Survey and Settlement Manual, 
r.414--Whether deals with annulment of ynder-ten- 
uresBengal Tenancy Act (VIII of 1885), s. 1l4— 
Scope of — Liability, if on those who are landlords, 
tenagts and occupiers Jrom tyme to time—Interpre- 
tation of Statutes—Zemindari sold under Act XI 
of ic59— Purchaser annulling uwnder-tenures—His 
liability for unpaid balance of costs of preparation 
of kecord of ighis of estate which had been 
apportioned before purchase and annuliment. 
Section 37 of Act XI of 1659, distinguishes be- 
tween incumbrances and wunder-tenures, Encum- 
prances aie wiped out by the sale; in the case of 
under-tenures the purchaser is entitled to avoid 
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and annul .and it is only on his doing so 
that he can eject all under-tenants. Turner Morri- 
son & Co. v.Monmohan Choudhury (1), referred ‘to. 
ip 472, col. 2.) 

When the purchaser, under a. 37, of Act XI of 
1859, of the entire estate elects to avoid and annul 
under-tenures, they cease to exist. The power under 
the section is in the most absolute terms, subject 
only to the express exceptione set out in the section. 
It seems incontestable in principle that when an: in- 
terest charged is avoided and determined, the charge 
upon it must also cease and determine. There can- 
not bea charge upon nothing. The charge depends 
on the existence of the interest charged, just asan. 
under-lease depends on the head lease and falls when 
the latter falls or is forfeited. : 

Rule 414, Bengal Survey and Settlement Manual, 
does not purport to deal with a case of the annul- 
ment of under-tenures but only with death, trans- . 
fer or abandonment. Abandonment cannot be 
cotisirued as including annulmens. 

The contention thatthe liability imposed under 
s. 1.4, Bengal Tenancy act, is not upon those who 
are landlords’ tenants or occupiers at any specified 
tithe but upon those who are landlords, tenants 
and occupiers frum time to time so long as any part 


(P. 0.) 


.of the apportionment is outstanding would involve 


among other difficulties reuding into the section, 
words which are nut expressed, namely, from time 
to time. The Court cannot put into the Act words 
which are not expressed, and which cannot reason-, 
ably be implied on any recognised principles ` of 
construction, That would bea work of legislation: 


not of construction, and outside the province of. 
the Court, 


The purchaser ofa zemindart estate sold .under. : 
the provisions of Act Kl of 1-59, for the recovery: 
of arrears of land revenue is not liable, after he 
has annulled under s. 3/ of Act XI of 1159, the 
under-tenures, for the unpaid balance of the costs: 
of the preparation of a record of rights of the: 
estate, which had been duly apportioned on the 
patnidars of the estate before the purchase by him. 


of the estate and the annulment of the under- 
tenures, 


- Mr. A. M. Dunne, K.O. and Sir Thomas 
Strangman, IK. C. and Mr. C. Bagram, for the 
Appellant. | 

Messrs. J. Millard Tucker, K. ©. and 
J. M. Pringle, for the Respondent. 

Lord Wright.—The appellant in these 
consolidated appeals is the purchaser of a 
zemindari estate sold under the provisions 
of Act XI of 1859, for the recovery of 
arrears of land revenue. The question is 
whether he is liable, after he annulled as 
he was entitled to do under s. 37 of Act XI 
of 1859, the under-tenures, for tue unpaid 
balance of the cosis of the preparation of 
a Record ot Riguts ofthe esime, which had 
been duly apportioned on tne patnidars of 
tue estate betore tne purchase by the appel- 
lant o! the estate and the annulment of the 
under-te.uies. The appellant was plaintiff 
in the action; he had paid*under protest 
the amount demanded irum him by the 
Government and was claiming re-pay ment, 

The facts are short and not in. dispute, 
The estate in question is in the District: of 


19:8 
Murshidabad. In 1923 settlement oper- 
ations were commenced and these were 
completed in November, 1928. Thereupon 
the provisions of s. 114 of the Bengal 


Tenancy Act, 1885, came into effect. Toese 
provisions so far as relevant are as fol- 
lows :— ` 

“Section 114 (1)— When the preparation of a record 
of rights has been directed or undertaken under this 
Chapter, in any case except where a settlement of 
land revenue is being or is about to be made, the 
expenses incurred in carrying out the provisions of 
this Ohapter in any local area, estate, tenure or part 
thereof (including expenses that may be incurred at 
any time, whether before or after the preparation of 
the record of rights, in the maintenance, repair or 
restoration of boundary marks and other survey 
marks erected for the purpose of carrying out the 
provisions of this Chapter), or such part of those 
expenses as the Local Governmert may direct, shall 
be defrayed by the landlords, tenants and occupants 
of land inthat local aren, estate, tenure or part in 
such-proportions and in such instalments (if any), 
as the Local Goverrment, having regard to all the 
circumstances, may detemine. F 

* * % 


(3) The portition of the aforesaid expenses which 
any person is liable to pay shall be recoverable by 
the Government as if if were an arrear of Jand 
revenue due in respect of the said local area, estate, 
tenure or part,” 
$ * + 
The settlement having been completed, 
‘the ccsts which in the first instance were 

borne hy the Government, were apportioned 

in accordance with an order cf the Governor 
in Council dated June 12, 1928, as between 
landlords and raiyats, and in particular, 

Permanent tenure-holders whose rent was 
fixed in perpetuily were to pay their own 

share of the costs and that of the landlords 
superior to them. Tne patnidars were 

accordingly liable to pay the whole of the 

15 anas per acre share which was appor- 

tioned as the liability of the landlords in 

respect of the total cost of Rs. 1-3 per acre. 

The raiyats share was thus 9 annas per acre. 


On March 28, 1930, the appellant pur- 
chased. the estate in question, which was 
No. 7 in the Murshidabad Collectorate, and 
lay within the limits covered by the Record 
of Rights, in a revenue sale held under the 
Provisions of Bengal Act XI of 1859. At 
that time the patnidars had paid some part 
of the amounts apportioned on them, but 
some balances were still unpaid. In respect 
of these unpaid balances, the certificate 
procedure under the Bengal Public Demands 
Recovery Act, 1913, came into force, in 
particular s. 8, which provides that on the 
service of notice of a certificate under s. 7 
of the Act, the certificate debtor is debarred 
from transferring or delivering any of his 
immovable property in the district in which 
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the certificate 1s filed or any interest in that 
property, and that the amount due from 
time to time should be a cnarge on the im- 
movable property of hecertilicate debtor 
wherever situate, to which ary subsequent 
charge was postponed. Is appears and is 
not contested that certificates complying 
with the Act were duly sigaed and filed by 
the certificate officer in respect of the 
arrears of the apportioned costs and notices 
duly served on the defuulters The zemn- 
dars duly paid such amounts as were appor- 
tioned against them. 

Thereafter in 1930, the appellant pur- 
chased the estate under 8 37 of the Ac. XI 
of 1859, which js in the following terms :— 

“Section 37. —The purchaser of an entire estate in 
the permanently ‘settled Districts of Bengil, Bihar 
and Orissa, solu under this Act for the recovery of 
arrears due on account of the same shall acquire the 
estate free from all encumbrances which may 
have been imposed upon it after the time of 
settlement; and shall be entitled to avoid and annul 


all under-tenures and forthwith to eject all under- . 
tenants, with the following exceptions :~" 


lr nas been held oy tms Board in the 
case of Turner Morrison & Co. v. Monmohan 
Choudhury (l) that the section distin- 
guishes between incumbrunces und under- 
tenures. Encumbrances are wiped out by 
the sale; in the case of under tenures, the 
purchaser is entitled to avoid and annal 


anditis onlyon his doing so that he 
can eject all under tenants. In the 
present case, the appellant immediately 


after the purchase annulled all the under- 
tenures, thatis the patnis or estates of 
the patnidars in question, the rignis of the 
ratyats being preserved by the Proviso 
tos. 37. It is not contested that the 
appellant duly annulled the patnidars’ 
estates, which thereupon became void and 
ceased to ex:st. 

Tnereupon the certificate officer purport- ° 
ed to transfer the certiticates in regard 
tothe patniuars who were stillin default 
into the name of the appellant and caused 
notices and copies of the certiticates to ba 
served on the appellant and demanded 
payment of the amounts from him. He 
paid uuder protest and brought tho present 
actions for cancellation of tue certificates 
filed against bim and for the recovery 
of tae amount so paid. 

The Subordinate Judge decided in 
favour of the respondent. His judgment, 
which was quite snort, proceeded on the 
footing thai because tne appellant was 
in possession of the lands of the pztnauars 

(1) 58 I A 440; 135 Ind, Oas. 765; A IR 19381 PO 
314; 54 O L J 462; 360 W N 29; 62 MLJ bb; Ind, 
Bul. (1932) PO 45; 59 0 728 (PO). 
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in respect of which the costs were 
assessed, he wasliable for the costs. 
In particular he proceeded on r. 414 of the 
Bengal Survey and Settlement Manual, 
which is inthe followng terms: 

“ Rule 414,-—-1f before the amounts are collected 
a landlord ortenant dies or transfers or abandons 
his estate ortenancy or any part thereof, recovery 
may be made from the person in possession of the 
former holder's interest. 

On appeal the District Judge reversed 
that decision. He held that the terms of 
r. 414 did not apply to a case of the 
annulment of the patnidars estates, 
the appellant not being in possession 
as  successor-in-interest of the patniaurs 
butof the zamindar,and also that the 
assessment was not made on a | possession 
in the land, but upon a person's interest 
in the land. He held that the appellant 
was entitled to recover with costs and 
with interest at 6 per cent. on the decretal 
amount. Pah 

On appeal, that decision was reversed 
by the High Court, and the suits were 
dismissed with costs. Their judgment 
seems tohave been based substantially, 
if not entirely, on the terms of r. 414 of 
the Manual above, referred to; they 
said: “the conclusion is irresistible 
that the plaintiff inthe case befcre us 
having obtained possession | of the lands 
appertaining to the patnis which were 
annulled by his purchase at a sale for 
arrears of revenue, was the person from 
whom the costs of the settlement operations 
were recoverable.” 

On the hearing of the appeal before their 
Lordships, the respondent's Counsel have 
not sought seriously or perhaps at all to 
uphold the reasons given for deciding 
in their favour by the Couris below. 
They have based their right to uphold 
the judgment below on two grounds 
which do not appear to have been taken 
below and which certainly are not dis- 
cussed by the Subordinate Judge or by the 
Judges of the High Court. Oounse} are 
unquestionably entitled to uphold a 
judgment on any proper ground of law, 
but their Lordships regret that they 
have to decide on these new submissions 
without any help from the Judges in 


re tor. 414 ofthe Manual whieh was 
relied on in the Courts below, it is enough 
to say on the construction of, that rule 
thatit doesnot purport to deal with a 
case of the annulment. of under tenures 


‘put only with death transfer or abandon- 
ment, Abandonment cannot, in their 
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Lordships’ judgment, be construed as 
includiag annulment. ` If however, it were 
80 construed, then no statutory authority 
to justify that provision of the rule 
has been produced to their Lordships, 
which accordingly would be invalid. me 

The appeal before their Lordships has 
been argued on two main alternative 
bases. One is that the apportionment - 
is a chirge on the land or more 
accurately on the patnidars' estate or. 
interest in the land. Tae other is’ 
that the liability imposed under s. 114! 
isnot upon those who are landlords’ | 
tenants or occupiers ai any specified | 
time but upon those who are landlords,. 
tenants and occupiers from time to time 
so long as any part of the apportionment.’ 
is outstanding. 

As to the first contention, 
ships do not think 
decide whether the apportionment con- ` 
stitutes a charge on the patni estite or 
whether itis an impost on the parnidar. 
in respect of hs estate, as has been held’ 
by the Indian Wonrts. They will assume” 
for purposes of this argument, . without 
decid:ng tnatit is a charge onthe estate, 
But when the purchaser, under s.37 of the 
entire estaie elecie to avoid and annul 


their Lord-: 
it necessary tó- 


under-tenures, they cease to exist. The. 
power under the section is in the most 
absolute terms, subject only to the 


express exceptions set out in the section 


but these are not material in thi; case: 
It seems incontestable in principle that 
when au interest charged is avoided 


aud determined, the charge upon it must 
also cease and determine. Tuere cannot 
be acnarge upon nothing. The charge 
depends onthe existence of tna interest 
charged, just asan under lease: depends’ 
onthe head lease and falls whea the 
latter falls or is forfeited. On this 
ground, the respondent's first contention 
must fail. ; 

His second contention depends on the 
construction of s. 114 (1) and (3) of Bengal 
Tenancy Act. It involves among 
other difficuities reading into the section 
words whica are not expressed, nanely 
from time to time. Sub-section (1) provides 
for the defrayment of the expenses 
by the landlords, tenants and occupants 
of land in that local area, estate, tenure 
or part in suca proportivns agqdin such 


instalments, if any, as tie Local Government 


having regard to all the circumstances 
may determine.. The Machinery for 
carrying this provision into effect has 
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already been described. That machinery 
includes the issue of a certificate addressed 
toa particular person, which, whatever 
else it does, enables execution to be 
levied against all his immovables 
wherever situated and establishes a 
prior charge on these immovables in the 
relevant district. It also provides for 
devolution ofthe liability on his death. 
Sub-section (3) of s. 114 provides for 
Tecovery by the certificate proceeding 
asifthe debt were an arrear of land 
revenue. The proceedings so provided 
for point, in their Lordships’ judgment, 
to the.certificate creating a debt as 
against the specific person against whom 
the certificate is filed; the debt isto be 
‘executed against his estate, with stringent 
safeguards against his parting with that 
estateand is to pass on his death. All 
these provisions seem quite inconsistent 
with a shifting liability passing from the 
certificate debtor toany new landlord to 
whom the estate may pass. The fact 
seéms to be that the various Acts have 
provided for all contingencies as to 


transmission and devolution of t.e estate, 


but have not provided for the special 
case in which the patni estate is not trans- 
mitted or devolved, but annulled and 
determined. If may be that there is here 
a casus omissus, but if so, that omission 
can only be supplied by statute or 
statutory action. The Court cannot put 
into the Act words which are not ex: 
pressed, and which cannot reasonably 
be implied on any recognised principles 
of construction. That would be a work 
of legislation, not of construction, and 
outside the province of the Court. [t is 
said thatitis reasonable that the holder 
ofthe estate from time to time who gets 
the benefit of the survey should have 
to bear the cost till it is entirely 
discharged and also that in practice this 
principle has been assumed and acted 
upon. That may well be so. But the 
question having been raised must be 
decided on legal principles and on the 
rélevant statutes. If these do not give 
any such powers as. the respondent 


Claims, the difficulty can only be remedied’ 


by a change in the law. 


Their Lordships are of opinion that 
the appeal should be allowed, that the 
decree of the High Oourt should 
be set aside and the decree of the District 
Judge restored, and that it should be 
ordered that the respondent pay the 
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appellants’ costs of this appeal and in the. 
Courts below. | | : 
They will humbly so advise His Majesty. 
D Appeal allowed. 
. Solicitors forthe Appellant.—Mr. W. W. 
Boz & Co. 
Solicitors for the 
tor, India Dffice. 


Respondent. —Solici- 





RANGOON HIGH COURT 
First Civil Appeal No. 136 of 1937 
May 12, 1938 
Roperts, C. J. AND SHARPE, J. 
U AUNG MYINT—APPELLANT 
versus 
DAW MYA AND OTHERS — RESPONDENTS 
Limitation Act (IK of 1803), Sch. I, Arts. 109, 120, 
1293—Suit for profits of immovable property against 
co-heir in occupation—Artrcle applicable—Cluim for 


‘profits in immovable property of deceased— Article 123, 


if applies, f 

Article 109, Limitation Act does not apply toan 
action claiming profits of immovable prope: ty against 
a person who is in ovcupation ofland asa co-heir but 
Art. 120 applies to sucha suit as no special time is 

rescribed by any other Article. Maung Po Kin v. 
Maung Shwe Bya (1:, Robert Watson and Co, Ltd. v. 
Ram Chand Dutt (2) und Mader Sahib v. Kader 
Moideen Sahib (3), followed. 

Article 123, Limitation Act, does not apply to the 
claims of profits in estate of a deceased person in 
respectof movable properties. Ghulam Muhammad 
v. Ghulam Husain (4), followed. 

F. 0. A. against the decree of the District 
Court, Sagaing, dated August 23, 1937, 

Mr. U. Sein, for the Appellant. 


Mr. A. N. Basu, for Respondent 
No. 1. 

Mr. K. C. Sanyal, for Respondents 
Nos, 2 to. 

Roberts, C. J—This is an appeal 


brought by one U Aung Myint against Daw 
Mya, who was the plaintiffin an action 
against him and a number of other defend- 
ants who are his nephews and nieces, 
arising out of the distribution of the 
estate of U Tha Wun. The only question 
which remains for decision at this stage 
is in relation to a question of limitation 
which lies within a very =mall compass. 
All the parties were descendants of U Tha 
Wun, who died on July 4, 1926, and in 
particular the appellant wasaco-heir. He 
says that the plaintiff ought to have brought 
her action within a period of three Years 
since it was an action to which Art. 109 of 
Sch. I, Limitation Act, was applicable by 
reason of the fact that it was aclaim for 
the profits of immovable property belonging 
to the plaintiff which she said had been 
wrongfully received by the defendant. In 
my opinion, it was not.such an action. It 
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was an action by the plaintiff against a 
person who was in occupation as a co- 
heir and, accordingly, the decision which 
was referred to in the judgment of the 
learned Judge, thatin Maung Po Kinv 
Maung Shwe Bya (1) isin point. At p, 418* 
of the report Lentaigne, J. said: 

“As the occupation of a co-heir would not be 
wrongful, I do not think that Art ‘09 would apply, 
and I am of opinion that Art. 120 would be the 
Article applicable.” 

He quoted there the case in Robert 
Watson & Co., Ltd. v. Ram Chand Dutt (2) 
and a decision of the Madras High Court in 
Mader Sahib v. Kader Moideen S:hib (3) 
and the learned trial Judge has followed 
these decisions, and, we think, camsto a 
right conclusion. ‘There are outstanding 
questions in relation to this estate which 
will still fall to be decided by the Commis- 
sioner whose task it will be 
what is the rigat share and how much 
respectively each person claiming a share 
has now got into his p ssession. But the 
caly matter which affects the appeal before 
us is to devide whether Art. 109 is appli- 
cable to the case of a co-heir. There is 
autpority- to ths contrary, and we are in 
agreement with it, and we, therefore, think 
that the learned Judge came to the rigut 
conclusion when he said that as no special 
time was prescribed by any other Article, 
Art. 120 applies: tne period of limitation 
thereupon became one of six years: the 
suit was in time, and, in consequence, this 
appeal must be dismissed. Mr. Basu, for 
respondent No. 1, has filed a cross-objection 
in which it is suggested that Art. 123, and 
not Art. 120, applies to the claims of profits 

‘in U Tha Wuon’'s estate in respect of 
movable properties. This contention was, 
after a long series of Rangoon decisions, 
decided in a contrary sense in Ghulam 
Muhammad v. Ghulam Husain (4) by 
their Lordships of the Privy Council, a 
decision which is binding upon this Court. 


Accordingly, tue cross-ubjection must be dig~ 


missed. 
Sharpe, J.—I agree. 
s. Appeal dismissed. 


(1) 1R 405; 76 Ind. Cas. 855; AIR 1924 Rang, 


55. 

(2) 23 O 799. 

(3) 39 M 54; 33 Ind, Oas. 705; A I R 1917 Mad, 
901. 

(4) 54 A 93; 136 Ind, Cas. 454; A I R1932 P O 81: 
591 A 74; (1932) A L d 215; 34 Bom. I, R 51u; 36 O W 
N 310; 62M LJ 371; 35 LW 464, Ind. Rul 1939) P O 
118;9 O W N 399; 55 OL J 479 (PO). 
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PRIVY COUNCIL 
Appeal from tue Lahore High Court 
October 20, 1938 
Lord WxiGaT, Lorn Romer, Lorp PORTER, SIR 
GEORGE LOWNDES AND NIR George Rankin. 
MOHAMMAD ISMAIL AND oTagRS— 
APPELLANTS 
7 VETSUS 
HANUMAN PARSHAD AND ANOTHER 
— RESPONDENTS 

Muhammadan Law—Wakf—Mortgagor creating 
wakt of property to save it from’ creditor witnin 
short time of mortgagee's demand for payment— 
Heid, wakf was invalid and properties could be 
attuched in execution of mortgage decree. 

Held, that the provisions of the wakf, which left 
the settlor in full control of the income for his 
life, and made the entire profits after his death 
divisible among his heirs according to Muhamma- 
dan Law, taken in conjunction with the dates of 
(1) his mortgagee’s demand for payment, (2) the 
alienations of the other properties, and (3) the exe- 
cuticn of the wakfname, clearly shcwed that the 
settlor's object was only to save his other property 
from the creditor The natureuf the dispositions 
made by him and the fact that he was not prepared 
tv go into the witness-box to explain them, or to 
controvert the almost obvious implication of what 
he had done, led inevitably to the conclusion that 
the wakf was invalid andthat the properties com- 
prised in it could be attached and sold in execution 
of the mortgage decree. 


Mr. C. Sidney Smith, for the Appellants, 
Mr. J. M. Parikh, for the Respondents. 


George Lowndes.—For the purpose 
of this judgment the facts may be stated 
quite shortly, Inthe main they are not in 
disputé. 

One Mahomed Sadiq, the father of the 
appellants was (prior to the transactions 
hereinafter referred to) the owner of 
various immovable properties in Delhi. On 
February 27, 1922, he mortgaged a two- 
thirds share in a number of small build- 
ings in the city to Chuni Lal, the father 
of the respondent for Rs. 25,000. No pay- 
ments having been made by the mort- 
gagor, Ohuni Lal on Maren 5, 1926, served 
a notice on him demanding payment of 
the mortgage debt within 10 days. No reply 
appears to have been made to this de- 
mand but tue mortgagor thereupon pro- 
ceeded to make dispositions of practically 
the whole of his other properties. On 
March 23, he executed a deed of sale in 
favour of a relation of his wife for a no- 
minal cousideration of Rs. 1,500. On 
April 29, following he executed (1) a 
deed of gift of enotuer houge valued at 
Rs. 15,000 in favour ul his wife’s sister, and 
(2) a wakf alal aulad purporting to settle 
other propertly of the value of about 
Rs. 12,000 upon himself and his children 
and their descendants, with an ultimate 
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but somewhat remote, remainder to charity. 
It is the validity of this wakf thatis in 
dispute in the present appeal. 

On Avgust 9 19-6, Chuni Lal instituted 
a suiton bie mortgage, claiming Rs. 41,968 
for princ.;.ol and interest to that date. A 
preliminary decree in the usual form was 
passed on March 28, 1927, and a final 
decree on April 28, of the same year. 
The mortgaged property was brought to 
sale in due course and eventually fetched 
only Rs. 14,000 leaving a large deficit for 
which the mortgagee in July, 1928, obtained 
a personal decree against Mahomad Sadiq. 
In execution the motgagee attached all 
the alienated properties including those 
comprised in the wakf. The transferees 
objected and applied to raise the attach- 
ments, but their objections were in each 
case disullowed, the QOourt holdiog the 
transactions to be fraudulent. Suits were 
then instituted by the claimants under 
O. XXI, r. 63, of the Civil Procedure 
Code, which were all- eventually dismissed 
by the High Court at Lahore. In one of 
them, that concerning the wakf, an appeal 
has been brought to His Majesty in 
Council, the appellants being the sons and 
daughters of Mahomed Sadiq, now deceas- 
ed. Chuni Lal also died during the pro- 
ceedings in India, and is now represented 
by his son, the respondent. 

The wakf suit, out of which the appeal 
arises, was heard by the Additional Sub- 
ordinate Judge of Delhi who delivered his 
judgment on Octobor 31, 1930. He held 
that the wakf was valid, and passed a 
decree in favour of the appellants. His 
conclusion was that at the time the wakf 
was executed, the value of tLe mcrtgaged 
property was amply sufficient to cover the 
mortgagee’s claim. In arriving at this 
conclusion, he relied mainly on tie fact that 
in certain interlocuto:y pr ceedings in the 
mortgage suit, the property had been valued 
by a Ccmmissioner appointed by the Court 
at over Ks. 50,000—a sum which would 
admittedly have sufficed to discharge the 
mortgage debt in full. 

The appeal to the High Court was heard 
by Coldstream and Jai Lal, JJ. The judg- 
ment of the Court was delivered by the 
latter, his learned colleague concurring. 

The learned Judges did nut place much 
reliance on the valuaticn above referred 
to, ard their Loidehips agree that it was 
perfunctory, ThLe judgment says that it 
Was established on the record, and was 
indeed a matter cf common kncwledge, 
that between 1921, when Mahomad Sadiq 
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bought the mortgaged property, and 1928: 
when the execution sale took place, the 
value of properties in Delhi was falling, 
and this was not disputed by the appel- 
lants’ Counsel. The learned Judges took 
the auction price of Rs. 14,000 as the 
best proof of its then value, and this was 
confirmed by the fact that an offer was 
made by another party to buy the property 
for Rs. 15,000 which the mortgagor was will- 
ing to accept, but tbe would-be purchaser 
backed out. 

They thought that the provisions of the 
wakf, which left the settlor in full control 
of the income fcr his life, and made the 
entire profits after his death divisible 
among his heirs according to Muhammadan 
Law, taken in conjunction with the dates 
of (1) the mortagee’s demand for payment, 
(2) the alienations of the other properties, 
and (3) the execution of the wakfnama, 
clearly showed that the settlor's object was 
only to save his other property from the 
creditor. It was also, they thought, 
significant that he did not give evidence in 
support of the bona fides of the wakf. 

In their Lordships’ opinion these 
considerations were of undoubted weight 
and properly led to the ‘conclusion at which 
the learned Judges arrived, and with which 
their Lordships concur. 

The real question is what was in the 
mind of Mahomad Sadig at the time he 
made these dispositions of his property. 
The valuation upin which so much reliance 
is placed by the appellants had not, of 
course, then materialised, and he must, 
their Lordships think, have known that it 
was at least doubtful whether the value 
of the morigaged property was sufficient 
to cover the debt. The nature of the dis- 
positions made by him and the fact that he 
was not prepared to go intothe witness- 
bux toexplain them, or to controvert the 
almost obvious implication of what he had 
done, lead inevitably, in their Lordships* 
opinion, to the conclusion at which the 
Jearned Judges of the High Court arrived. 

A good deal of argument was addressed 
to the question of burden of proof. Ape 
parently it has been the settled practice 
of the Indian Courts, when objections to 
an attachment in execution have been 
disall: wed, and a suit has been filed by 
the objector under O. XXI, r. 63, of the 
Code, to put’ the onus of proving the bona 
fides of any transaction upon which the 
objector relies upen him in his capacity of 
plaintiff. This iis a matter which may 
possibly require further «consideration when 
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the question of onus is really material. 
In the present case where the facts are 
fully established, and the inference from 
them is clear, their Lordships think that 
nothing would be gained by any examina- 
tion of the authorities to which reference 
has been made before them. 

For’ the reasons given above, their Lord- 
ships will humbly advise His Majesty that 
this appeal should be dismissed, and that 
the costs should be paid by the appellants. 

D. Appeal dismissed. 

Solicitors for the Appellants :—Messrs. 
H. S L. Polak & Co. f 

Solicitors for Respondent No. 1:—Messrs. 
T. L. Wilson & Co. 


MADRAS HIGH COURT 
: Oriminal Revision Opes No. 701 of 1937 
an 

Oriminal Revision Petition No, 65 

of 1937 - 
May 5, 1938 
Panprane Row, J. 

G. N. SUBBA RAO AND oraErs—Acousen 
Nos. 1 to 3 and 5 to 20—PETITIONERS 


versus . 
ANNA M. VENKATACHALAPATHI 
AYYAR-—OUOMPLAINANT— 
RESPONDENT 

Penal Code (Act XLV of 1860), 5. 500—-Publication 

of alleged defamatory matter to person in authority 
intended to give information about some offence with 
view to get redress—~If offence under s. 500—- Criminal 
trial—Evidence — Examination of accused under 
s. 342, Criminal Procedure Code (Act V of 1898), to 
fill gap in prosecution evidence—Legality of. . 
“ Where the publication of the alleged defamatory 
matter was toa person in.authority and was really 
intended to give information about some offences with 
aview to get redress or protection, the offence, if 
any, must be only the furnishing of false information 
or the making of a false accusation. It cannot be 
said that the offence of defamation is also committed 
simply because some part of the information or the 
accusation may be found to be defamatory and false. 
Such a case comes under the eighth exception tos, 500, 
Penal Code. 

The gap in the prosecution evidence cannot be 
filled by examining the accused persons under s. 342, 
Oriminal Procedure Code, The examination of the 
accused for this purpose is contrary tolaw, and the 
„prosecution cannot be permitted to rely on admissions 
obtained from the accused in these circumstancas, 
Jeremiah v. Vas (4) and Rangappa Goundan v. 
Emperor (5), referred to. 

Petition under ss. 435 and 439 
of the Code of  Oriminal Procedure, 
1898, praying the High Court to revise 
the judgment of the Court of the City lst 
Class Magistrate of Madura in O. 0. No. 
71 of 1937. 

Messrs. K. S. Jayarama Ayyar and O. V. 
;Baluswami;, for the Petitioners. 
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Mr. R. Krishnaswami Ayyangar, for the 
Respondent. j : 

Mr. K. Venkataraghavachariar, for the 
Public Prosecutor for the Crown. 4 

Order.—The petitioners, 19 in 
number, have been convicted of. the 
offence of defamation and senteneed 
under s. 500, Indian Penal Ocde, 
to pay a fine of Rs. 20 each and in default 
of payment, to suffer simple imprisonment 
for one month. The defamation consisted 
in the presentation of a certain peti'ion. 
tothe Sub-Inspector of Police by. the 
residents of a certain locality “in 
Madura against the complainant allecing 
that he wasin the habit of getting drunk 
and abusing people and threatening to 
do evil bythe use of black art snd 
praying for protection against the comes 
plainant, There can be no doubt that the 
so-called defamation was the presentation 
of a petition to a publie officer with the 
intention of protecting the interests of the 
prople who sent the petition. The fact 
stands out unmistakably, and this 
outstanding fact has been practically 
ignored by the learned Magistrate. The 
case clearly fell under the eighth excep- 
tion which declares that : 


“It is not defamation to prefer in good faith 
an accusation against any person to any of thoss 


who have lawful authority over that person 
with respect to thesubject-matter of ¢ccusa- 
tion”, 

It. is not pretended that’ the Sub- 


Inspector was not a person having lawful 
authority over the complainant in the 
present. case with respect to “thd 
subject-matter of the accusation contained 
in the petition made to him, good faith hag 
to be presumed in view of the faci. that 
itis admitted by the complainant, thet he 
does not know the accused personally and 
in the absence of any evidence of any 
express malice or enmity. Apart from 
the merits of thecase which even a 
superficial examination would have con- 
vinced any Magistrate that there was 
really no substancein the charge of 
defamation, it is argued that the Magis- 
trate was incompetent to take cognisance 
of the offence inasmuch as the offence, 
if at all, was one of giving false informa- 
tion to public officer or of making a 
false accusation, an offence punishable 
under s. 182 or 21], Indian Penal Code, 
Offences of this nature carfnot be taken 
cognisance cf by a Magiatrate in the 
absence of a complaint by the public 
servant concerned or of some authority 
to whom . the public servant.is subs 
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ordinate; See s. 195 of the Oriminal 
Procedure Code. I am of opinion that 
this contention is well-founded where it is 
clear that the publication wasto a per- 
son in authority and was really intend- 
_ed to give information about some offences 
with a view to get redress or protec- 
tion. the offence, if any, must be 
only the furnishing of false information 
or the making of 4 false accusation. It 
cannot be said that the offence of 
defamation is aleo committed simply be- 
cause some part ofthe information or the 
accusation may be found to be defamatory 
and false. The point to my mind is 
quite clear and it is hardly necessary 
to refer to the authorities relied upon by 
Mr. K. S. Jayarama Iyer, namely 
In re Nagaraji Trikamji (1), Profulla 
Kumar v. Harendranath (2) and Suee Ing 
v. Koon Han (8). 

Another ground of attack is that there 
is really no evidence of publication by 
the petitioners inasmuch as their 
signatures in the petition have not been 
proved by the prosecution, This is a 
serious defect. Apparently the Magistrate 
thought this difficulty could be cured by 
examining the accused themselves as to 
whether they had signed in the petition 
in the hope that they would admit it. 
In any case there could have been no 
other reason for asking them in the 


course of the examination .unders, 312. 


whether they had signed the petition,. as 
there was no evidence whatever on the 
side of the prosecution to the effect 
that they had- signed it. It is obvious 
that the gap in the prosecution evidence 
cannot be filled inthis manner by exa» 
mining the accused persons under s. 312, 
Criminal Procedure Code. It is enough 
in this connection to refer to Jeremiah 
v. Vas (4) and Rangappa Goundan v, 
Emperor (5). The examination of the 
accused for this purpose was contrary to 
law, and the prosecution cannot be permitt- 
ed torely on admissions obtained from 
the accused in these circumstances. The 
prosecution has failed to prove that 
these accused have signed the petition. 
` (1; 19 B 340. 


(2)44 O 970; 38 Ind. Cas, 761; A I R 1917 Cal. 
eg 18 Or, L J 377; 25 C L J 445; 21 CW N 


(8) A I R 4938 Rang. 163; 156 Ind. Oas, 598; (1935) 
Cr. Cas, 626; 36 Or. L J 910; 8R Rang. 27, 

(4) 35 M 457; 12 Ind. Cas. 961; (1911)2 M WN 576; 
22M LJ 73; 10 M LT 508; 12 Cr. L J 585, 

(5) (1936) M W N 22 Cr; 161 Ind. Cas. 663; A IR. 
1936 Mad. 426; (1939) Cr. Cas. 508; 59 M 349; 37 Or, L 
x J 471; 70M LJ 447;8 R M 845. ` 
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It follows that the present petition must 
be allowed and the convictions of- the 
petitioners and the sentences imposed 
on them should be set aside and the fines, 


if paid, should be refunded. | 
N. 8. Petition allowed. 


NAGPUR HIGH COURT 
Civil Revision Application No. 73 
of 1937 

November 12, 1937 
Ntyoat,d. 
Seth BALKISAN AND ANOTHER— 
Applicants 
vETSUS 
BHANUPRASAD AND ANOTHER— 
NON-APPLIOANTS 

Provincial Insolvency Act (V of 1920), s. 54—Three 
months’ period, whether runs from date of execution 
of transfer deed or from its  registration—Word 
transfer’, meaning of Applicability of 8. 4, Limita- 
tion Act (IX of 1908: and s 10, General Clauses Act 
(X of 1897) to applications under Insolvency Act— 
S. 54, if lays down period of limitation or expression 
“a PELULEON. .. csssece veecereeoeeee thereof” is only description 
of application—Civil Procedure Code (Act V of 1908), 
s. 115—Finding of lower Courts that certain transfer 
was made with view of giving preference to transferee, 
is question of fact. . 

The three months’ period contemplated in s. 54 of 
the Provincial Insolvency Act, runs from the date of 
registration of the transfer deed, because it is by 
registration that the transfer becomes effective and 
the title passes from the transferor to the transferee, 
The word ‘transfer’ in s. 54, Provincial Insolvency Act, 
means a valid and effective transfer which could only 
take place after registration and not by mere execu- 
tion of document. G, W. Godbole v. Marotisa (1), 
relied on. | | 

By reason of the express terms of s, 29.(2) (a) of the 
Limitation Act, s. 4 of the Limitation Act applies 
to applications made under the Provincial Insolvency 
Act. Even assuming that s. 29,2) (a) of the Limita- 
tion Actdoes not apply s. 10 of the General Clauses 
Act applies. Section 4 of the Limitation Act 
and s. 10 of the General Clauses Act embody 
the well-known principle: Actus curiae nemi- 
nem gravabit. (The Act of the Court shall pre- 
judiceno man). The circumstance that the Court 
was closed on the'last day of limitaticn cannot deg- 
troy or impairthe right of the applicant to file his 
application on the day the Court re-opens. Ma Than 
May v. Bailiff of the Township Court of Kyaunggon 
(2) and Narayana Ayyar v. Official Receiver, Calicut 
(3), relied on. oe 

The expression “a petition presented within three 
months after the date thereof” ine. 54, Provincial 
Insolvency Act is not only descriptive of the applica- 
tion but lays down a period of limitation. The Court 
Fees Act isa fiscal enactment and is notin pari 
materia withthe Limitation Act. Section 54, Pro- 
vincial Insolvency Act prescribes, a period of threas 
months for making an application for annulment. 
That application must be governed by the principles 
bearing onthe construction ofthe statate of limita- 
tion as contra-distinguished from a fiscalenactment 
such as the Court Fees Act, is, Inre Kota (4), dis- 
tinguished, 
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The finding of the Ovurts that a certain transfer 
was effected with a view of giving the transferee pre- 
ference over the other creditors is a question of fact 
and the High Court is not justified in interfering ia 
revision unless a very strong ground has been made 
out to justify interference. 


©. R. App. of the order of the Court 
of the District Judge, Raipur, dated 
November 4, 1936, in O. A. No. 28 of 1930, 
arising out of aZnsolvency Case No. 54o0f 
1932, dated April 11, 1935, by Additional 
District Judge, Raipur. 

Mr V. V. Kelkar with Mr. M, R. Bobde, 
for the Applicants. 

Messrs. B, N. Bannerji and M. N. Jog, 
for the Non-Applicants. 


Order.—This is an application to revise 
an order of the District Judge, Raipur, 
in Givil Appeal No. 28 of 1935, passed on 
November 4, 1936, on a matter arising out 
of insolvency proceedings. 

The facts are that one Banmalilal, non- 
applicant No 2, was adjudicated insolvent 
on April 11, 1933, at the instance of Bhanu- 
prasad, one of the creditors. On June 16, 
1932 (the date on which. the Court 
re-opened after the vacation) that creditor, 
who is non-applicant No. 1 here, applied 
to the Insolvency Oourt for annulment of 
a mortgage executed on December 13, 
1931, by the insolvent in favour of the 
applicants. That mortgage deed was register- 
edon March 10, 1932. The ground- for 
annulment. was that the mortgage was in 
the nature of a. fraudulent, preference of one 
of: the creditors of the insolvent to- the 
prejudice of the otters, The mortgage 
was annulled by the Insolvency Gaart and 
that Oourt’s order was upheld by the lower 
Appellate Oourt. 

The lower Appellate Oourt’s order is 
attacked in this Court on taree grounds, 
The first is, that the application which 
was filed on June 16, 1932, was invalid, 
as it was not presented within three months 
from the date of the execution of the 
mortgage deed, notwithstanding that it 
was within three months from the date 
of the registration. Tne second ground 
ig that even on the assumption that the 
three months’ period commenced to run’ from 
the date of registration, the application not 
having been filed within three months from 
that date, was incompetent. And the 
third ground is that the Cougl’s error as 
to the onus of proof vitiated the finding 
of fraudulent preference, 

Asto the first ground, this High Court 
reviewed the ‘various authorities on the 
subject and pronobnced its opinion in 
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G W.Godbole v. Marotisa (1) that the 
three months’ period contemplated ins. 54 
of the Provineial Insolvency Act, runs 
from the date of registration of the transfer 
deed, because itis by regisiration that the 
transfer becomes effective and the title 
passes from the transferor to the transferee, 
I am in entire agreement with the view 
taken in that case. It is evident that if 
the period of three months were taken 
to commence on the date of the execu- 
tion of the transfer deed, then it 
would be open to the insolvent and the 
colluding creditor to defeat other creditors 
by merely delaying registration of the 
document for more than’ three monihs. 
Tne word ‘transfer’ means a valid ind 
effective transfer which could only tuke 
place after registration and not by mere (x2 
cution of document. To put a construc- 
tion such as is pressed by the learned 
Counsel forthe applicants, namely, that 
the word ‘transfer’ contemplates only tte 
execution would obviously result in render- 
ing s. 54, Provincial Insolvency Act, 
nugatory. Taere is, therefore, no force ia 
the contention. 

As tothe second ground the question 
arose in a case reported in Ma Than M iy 
v. Bailiff of the Township Court of 
Kyaunggon (2) where it was held that by 
reason of the express terms of s. 29(2) 
{aj of the Limitation Act, s. 4 ofthe Limi- 
tation Act applies to applications made 
under the Provincial Insolvency Act. “hat 
is also the view of the Madras High Uvurt 
in Narayana Ayyar v. Official Rec. iver, - 


Calieut (8; Even assuming that s 29 
(2) (a)of the Limitation Act does not 
apply s. l0 of the General Clauses Act 


provides that where any act or proceeding 
is directed or allowed to be done or 
taken in any Qourt or office on a certain 
day or withina prescribed period, then, 
if the Qvurt or ottice is closed on that 
day.or the last day of the prescribed 
period, the act or proceeding shall be con- 
sidered as done or taken in due time if 
is is done or taken on the next day afier- 
wards on which the Court or office is open. 
Section 4 of the Limitation Actand s. 10 of 
the General Clauses Act embody the well- 
known principle: Actus curie neminem 
gravabit. (Tne Actof the Court shalt pre- 
judice no man). It ig obvious that the cir- 

(1) 1 L R 1937 Nag. 403; 169 Ind. Oas. 683; AT R 
1937 Nag. 197; LO t N 21, 

(2) 9 R 150; 134 Ind. Uas. 228; AI R 1931 Rang. 203; 
Ind. Rul. (1931) Rang. 287, : 

(3) A I R 1931 Mad. 294; 150 Ind, Cas. 339; (1933) M 
W N 1049, 39 L W 449;6 RM 710. - 
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cumstance that the Court was closed on the 
last day of limitation cannot destroy or 
impair the right of the applicant to file his 
application on the day the Court re-opens. 
But it is urged that the expression “a 
petition presented within three months after 
the date thereof” is only descriptive of the 
application and that it does not lay down 
any pericd of limitation. I am unable to 
accede to this contention ingenicus as it is. 
Even if the expression is regarded as 
descriptive still the question arises whether 
the last day of that period, being a dies 
non would not entitle the applicant to file 
it on the day on which Court reopens. It 
thus again raises the question of limita- 
tion. My attention is invited to a case 
reported in In re Kota (4) where it was held 


. that in computing the period of eighty-nine 


days from the date of decree within which 
an application for review of judgment is to 
be presented on payment of half the 
fee leviable on the plaint or memorandum 
of appeal, the time during which the Court 
is closed for vacation cannot be excluded. 
Now the Court Fees Act is a fiscal enact- 
ment and ashas been pointed out in that 
very case, is notin pari materia with the 
Limitation Act. Section 54, Provincial 
Insolvency Act, preserites in my opinion 
a period of three months for making an 
application f r annulment. That applica- 


‘tion must be governed by the principies 


bearing on the construction of the statute 
of limitation as contraedistinguished frem 
a fiscal enactment such as the Court Fees 
el is. The second contention also must 
ail, 

As to the third contention, it is partinent 
to notice that the question of the 
proof was never raised in the lower 
Appe'late Court. At all events that ques- 
tion becomes immaterial as both parties 
have produced their evidence. That evi- 
dence has been fully considered by both 
the Courts below. The finding that the 
mortgage was effected with a view of 
giving the transferee preference over the 
other creditors is a question of fact and 


“no strong ground has been made out to 


justify interference by this Court in 
revision. 

The result is that the applicaticn stands 
dismissed withccsts Counsel's fee Rs. 15. 


Be F Application dismissed. 
(4) 9 M 134, 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 34 of 1934 
September 22, 1937 
RANGNEKAR, J, 

HARIBHAT NANAJI PATIL AND 
ANOTHBR—PLAINTUrFS~~A PPELLANTS 
versus 
NARAYAN HART PURVANT anp 
OTHERS~~DEFENDANTS— RESPONDENTS 

Hindu Law — Widow — Surrender — Principles— 
Surrender bona fide but widow reserving small portion 
for herself—-V alidity of surrender. 

Principles underlying surrender by a Hindu widow 
are (1) that there must be a complete self-effacement 
of the surrendering widow with the intention ot 
accelerating the succession of the next apparent heir; 
(2) that the surrendér must be bona fide and must not 
be a mere cloak, the real object of which being to 
divide theestate between the reversionary heir and 
the widow; (3) thatit is the substance of the transac- 
tion that hasto be considered in determining the 
question whether a conveyance operates asa good 
surrender or not. If, however, provision for the main- 
tenance of a widow is made by reserving a small 
portion of the property for that purpose, that provision 
will not affect the validity ofthe surrender as a whole. 
Bhagwant Koer v. Dhanukdhari Prasad Singh (4), 
Sureshwar Misser v. Maheshrani Misrain (7) and 
Vytla Sitanna v. Marivada Viranna (8), relied on. |p. 
483, col. 2.] 

. Where the surrender by a Hindu widow in favour 
of a reversioner isa bona fide transaction, its validity 
will not be affected if through an honest omission or 
ignorance oroversight, the widow reserves a small 
portion of property for herself. V. Gopalakrishnayya 
v. V. Gangayya (9), relied on. | , 

C. A. frum the decision of the District 


‘Judge, Poona, in Appeal No, 91 of 1932. 


Messrs. P. V. Kane and P. S. Joshi, for the 
Appellants. 

Mr. A. G. Desai, for Respondents Nos. 1 
and 4 to 10. i 

Judgment.—This is a second appeal 
from a decision of the District Judge of 
Poona, and it raises an interesting ques- 
tion under Hindu Law. The facts waich 
gave rise to the suit may be briefly stated 
as follows: One Tanaji died possessed of 
certain properties, leaving him surviving 
his widow Janubai and a daughier Salubai. 
Long after his death Janubai executed a 
deed (Ex. 115) which, on the face of it, ig 
called “a deed of relinquishment of heir- 
ship of the movable and immovable 
property” left by Tanaji and to which she 
had succeeded as his widow, in favour of 
her daughter Salubai on October 31, 1917. 
On May 18, 1926, Salubai exchanged the 
lands in suit, which she had obtained under 
the deed passed by Janubai, for certain 
other lands Belonging to the defendants, 
and the defendants came into -possession 
of the lands thus exchanged and at the 
date of the suit werein possession of the 
same. These lands are the subject-matter 
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of the suit, being Survey Nos. 203, 213, 238 
and 312. On February 13,1927, Salubai 
died, and on October 10, of the same year 
Janubai died. On December 13, 1929, 
Manaji, Dhondu, Bala and Shankar, claim- 
ing to bethe reversicners of Tanaji, sold 
ceriain land: to the plaintiffs, including 
the lands which are the subject matter of 
the suit. On July 12, 1930, the present 
suit was instituted by the plaintiffs to 
recover possession of the 
admittedly are with the defendants. The 
plaintiffs’ case was that they had become 
owners of these lands by reason of a sale 
in their favour by the reversioners after 
the death of Janubai. The defence to the 
suit was that the sale wasa sham transac- 
tion, and that the defendants had become 
the owners cf the lands under the exchange 
with Salubai, who was the owner of the 
lands under the deed Ex. 115. Their case 
was that by this deed Janubai surrendered 
her estate in favour of Salubai, who 
admittedly was then the next reversioner, 
It is clear from these facts that if the 
surrender was valid, the title of the defend- 
ants would prevail over the title of’ the 
plaintiffs, The trial Court accepted all 
the contentions of the defendants and dis- 
missed the suit. It was found by that 
Court that the alleged sale by the rever- 
sioners in favour of the plaintiffs was hollow ; 
that there was no consideration for it ; and 
that the defendants had successfully proved 
that Janubai surrendered her whole estate 
to Salubai and that the exchange by 
Salubai in favour of the defendants was a 
valid transaction. In appeal, the District 
Judge heid that the sale was not hollow 
and that. there was consideration for ite 
But on the construction of the surrender 
deed, Ex. 115, he reached the same conclu- 
sion as the trial Court and in the result dis- 
missed the suit. 

The main question, therefore, which now 
falls to be determined is, whether the 
surrender by Janubai in favour of her 
daughter Salubai was a valid surrender 
and constituted Salubai theowner of the 
properties surrendered to her by her mother 
Janubai. Mr. Kane, on behalf of the 
appellants, contends that the surrender 
is bad and invalid, inasmuch as some 
ploperties—which, however, are not the 
subject-matter of the suij—belonging to 
Tanaji, and after his death, coming into 
the hands of Janubai, were not included 
among the properties conveyed by Ex. 115, 
‘and that the surrender not being a transfer 
of the whole interest of the widow in her 
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entire eslate was bad under Hindu Law. 
It is not disputed that there are no texts 
of Hindu Law bearing on the doctrine. of 
surrender. As observed by Kumaraswami 
Sastriyar, J. in the Full Bench case in 
Vaidyanatha Sastri v. Savithri Ammal (1) 
(p. 99%: : 

Erho whole doctrine of surrender and consequent 
acceleration of the estate of the reversioners has 
no basis in Hindu Smritis but has been evolved 
by Courts of Justice on general principles of juris- 


` prudence.” 


This doctrine, which is similar to the 
doctrine of merger known to English Law, 
was incorporated in Hindu Law for the first 
time by their Lordships of the Privy Council 
in Behari Lal v. Madho Lal Ahir (2). The 
principle was there stated in these words 
(p. #27): . 

“It was essentially necessiry to withdraw -her 
own life estate so that the whole estate should get 
vested atonce in the grantee. The necessity of 
the removal of the obstacle of the life estate is a 
practical check on the frequency of such con- 


veyances,” 

Later authorities lay it down that the 
surrender must be a bona fide surrender 
and not a device todivide the estate with 
the reversioner: see Rangaswami Gounden 
v. Nachiappa Gounden (3) and Bhagwant 
Koer v. Dhanukdhari Prasad Singh (4). 
The principle underlying the doctrine of 
surrender is the complete self effacement of 
the widow surrendering so as to accelerate 
the estate of the person who, if she had 
died then, would, in the ordinary course, 
have become the true owner. The doctrine 
has come up for examination both - in the 
Oourts in this country as well as in.the 
Privy Council in many reported decisions 
and sometimes it becomes almost impos- 
sible to reconcile the views expressed .by 
the Courts in these decisions. The doctrine, 
as 1 understand it, is nothing more than 
this, that the widow, to use the words of 
Lord Dunedin, operates her own death. 
She withdraws her life eatate in the property 
and divests herself of her ownership and 
vests. that ownership from the moment of 
surrender in the next reversionary heir,-if 


23; 36 M L J 493; 17 A L J 636; 29 OL 
om. L R 640; 230 WN 777; (1919) MW 
26MLT 5; 101 W 105;1U PLR iP 066 (P 
14) 461 A 259; 53 Ind. Cas. 347; A IKR 1919 P 
47 © 466; 31 MLJ513;17 A LJ 1036; (1919) M WN 
880, 1PLT1;2UPL R(F 0O) 27; 22 Bom. L R477; 
24 GW N 274; 12 L W 105 P 0). ; 
*Page of 41 M.—[Ed.]) 
{Page of 19 I, A,—[Hd.] 
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he be one, or in all the reversionary heirs 
or, as it is sometimes called, the whole body 
of reversionary heirs, if there happen to 
be more than one in the same degree. I 
do not propose, therefore, to discuss the 
various cases in which this doctrine has 
been discussed, some of which have been 
referred to by the learned Advocate for 
the appellants. It is sufficient to refer to 
Bhagwant Koer v. Dhanukdhari Prasad 
Singh (4), where, if I may say so with 
respect, the true principles applicable to 
the doctrine of surrender are laid down by 
Viscount Cave. His L-rdship observes 
(p. 270*): 

“The, power of a Hindu widow to surrender or 
relinquish her interest in her husband's estate in 
favour of the nearest reversioner atthe time has 
often been considered and was fully dealt with by 
the Board in the recent case in Rangaswami Gounden 
v. Nachiappa Gounden (3), Aspointed out in that 
case, itis settled by long practice and confirmed bya 
series of decisions that a Hindu widow can 
renounce the estate in favour of the nearest rever- 
sioner, and by a voluntary act efface herself from 
the succession as effectively as if she had then 
died. This voluntary self-effacement is some- 
times referred to as &@ surrender, sometimes 
as 8 relinquishment or abandonment of her rights; 
and it may be effected by any process having that 
effect; provided that there is a bona fide and 
total renunciation of the widow's right to hold the 
property." 

Then, later on, his Lordship referred to 
the facte uf the case, and observed (p. 271): 

“Tt is true that the documents were drawn upon 
the footing, not ofa surrender of an acknowledged 
right, but ofan admission that the right did not 
exist ; but in substance, and disregarding the form, 
there was a complete self-effacement by the widow 
which- precluded her from asserting any further claim 
to the estate.” 


That the law as 10 surrender has under- 
gone some development at least’ cannot 
now be denied, in the light of the reported 
decisions. Thus if has been held that if, 
as part of the surrender, the reversioner 
agrees to maintain the widow during her 
life, or conveys a small purtion of tne pro- 
perty back 10 her, or a small portion of the 
Property is set apart for that purpose, the 
surrender will not be voidavle: see ama 
Nana v. Dhondi Murari io) and Sakharam 
Bala v. Thama Bala Mikam (6). It has 
also been held that, if as part of a com- 
Promise of dispuies between the widow 
and the next reversioner, an agreement is 
entered iuto by tuem, by waich the widow 
relinquishes her life interest in the bulk of 
the prupertigs in favour of tue next 


(5) 47 B 678; 76 Ind. Cas. 407; A IR 1923 Bom. 432; 
25 Bom L k 361 

(8) 51 B 1019; 107 Ind, Cas. 265; A I R 1928 Bom. 26; 
29 Bom. L R 1571. 
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reversionary heir, and the latter agrees that 
she should keep a small portion of the pro- 
prety, the surrender will still be valid under 
the law: see Sureshwar Misser v. Maheshrant 
Misrain (7). Tonly refer to these two ins:ances 
to show that at least one principle under: 
lying the doctrine as originally laid down in 
the earlier Privy Council decisions, namely 
that the surender must be of the widow's 
whole interest in the whole estate, has not 
always been sirictly adhered to. Sir John 
Wallis in V. Sitanna v. M. Viranna (8) 
observed as follows (p. 207*) : 

Naane though the doctrine of surrender by a widow 
lias undergone considerable development in recent 
years, it must be remembered that the basis of it 
is the effacement of the widow's interest, and not 
the ex facie transfer by which such effacement is 
brought about.” 

The principles therefore which I gather 
from these decisions and others referred to 
in the course of the argument are these: 
(1) that there must be a complete self- 
effacement of the surrendering widow with 
the intention of accelerating the succession 
of the next apparent heir; (2) that the 
surrender must be bona fide and must not 
be a mere cloak, the real object of which 
was to divide the estate between the rever- 
sionary heirand the widow; (3) that it is 
the substance of the transaction that has 
to be considered in determining the ques- 
tion whether a conveyance operates as a 
good surrender or not, It may incidentally 
be noticed that in the last mentioned case 
it has been clearly conceded that even if 
provision for the maintenance of a widow 
is made by reserving a small portion of the 
property for that purpose, that provision 
will not affect the validity of the surrender 
as a whole. 

Tuese, then, being the principles, the 
question is whether the surrender in this 
case is valid or invalid. The evidence shows 
that in 1917 Janubai was an old woman, 
being sixty-five years of age. She had only 
one daughter, Salubai, who admittedly 
would be the next reversionary heir, in the 
course of events, if she survived Janubai. 
It is found that they were on the most 
affectionate terms and that even after 
the surrender, the widow lived with her 


(7) 47 I A233; 57 Ind. Cas. 325; ATR 1921 P C 107; 
48 O 100; (1920) M WN £72;30 ML J 161; 28 MLT 
lad; 2U PL R(P O)128; 12 L W 461;18A LJ 1069; 
2 0 W N19% OC LJ 433 (P 0). 

(8) 61 I A 200; 148 Ind. Oas. 828; A I R 1934 P O 105; 
57 M 749; 6 R PO liż; 11 OWN 506; (1934) MWN 
414; 39 L W 607; (1934) A L J 433, 33 O WN 697; 
59 O L J 354; 67 M L J 20; 36 Bom, L N 563; 153P LT 
497 (P O). 
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daughter and was maintained by her. The 
next reversioners under whom the plaintiffs 
claimed are the grandsons and great-grand- 
sous of a deceased brother cf Tanaji. [t was 
in these circumstances that Hx. 115 came 
to be made. Unfortunately, the document 
has pot been set out in any of the judgments 
under appeal. The document is headed “A 
deed of relinquishment of the rights of 
heirship over movable and immovable 
properties of the value of Rs. 1,500,” and 
the names of the parties are set out. Then 
the document runs as follows: 

“You are my daughter; my husband, that is your 
father, has been dead for the last twelve years; 
Ihave now become old and I am not able to do 
any work or to look after the estate. You are the 
next heir after my death. Besides you, there is no 
other heir, For this reason, I give up all my rights 
as an heir over the undermentioned properties and 
hand over possession ofthe same to you,” 


Then five survey numbers are mentioned. 
After that the house in which the widow 
resided is mentioned, along with the open 
space in front of it.! Thereafter, some other 
open siie is referred to. Then the last two 
lines refer to pots and pans and every- 
thing contained in the house of copper, 
zinc and bress and other metals. After 
having set cut the property in that way, 
the document prcceeds to say: 

“I have handed over possession of the same to 
you. 1 have no right left over this property either 
as an owner or as an heir. You can deal with 
jt in any way you like and enjoy it’ in any man- 
ner you like,” 

Reading the document as a whole, it is 
impossible to escape the conclusion that 
ex facie the document is a complete deed 
of surrender in favour of the daughter by 
hèr old mother. It has been found by both 
the Courts that this was not a device to 
divide the estate with the daughter. It 
has also been found ihat there was a cm: 
plete self-effacement. of the widow on the 
date of the deed, and that it was a bona fide 
traneaction. These findings are binding 
upcn mein this appeal. It is clear, there- 
fore, that if nothing else transpired, the 
plaintiff's suit must fail. But it is eaid that 
peside the prcperties mentioned in the 
deed there were three survey numbers 
which belonged to Tanaji and came into 
the “hands of Janubai after his death, 
which were not cunveyed by the surrender 
and were not included in the list of pro- 
perties set out in the deed; dnd that is the 
sole ground on which the surrender is im- 
peached as a valid surrender. 

Now, these three properties are survey 
_ Nos. 236, 239 and 211. The properties 
conveyed and set out in the deed measure 
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25 acres and 14 gunthas, assessed at 
Rs. 26-9-0. These three properties measure 
4 acres and 20 gunthas, assessed at Re. 3. 
Of these, survey No. 236 measures only 
31 gunthas and the assessment on it is ten 
annas., The trial Court, alter a very care- 
ful consideration of the whole of the evi- 
denceinthe case, both docamentary and 
oral, came to a definite conclusion that at 
the date of the deed of surrender these 
three properties were not looked upon, by 
the widow as belenging either to Tanaji or 
to her; that they were appropriated by 
other persons to themselves and were In 
their enjoyment, that both before the deed 
of surrender and after it, until her death, 
no income was received by Janubai who 
looked upon these properties, if she knew 
that they belonged to her husband, as 
having been lost to the family, and there- 
fore did not think it necessary to include 
them inthe deed of surrender. In these 
circumstances there is only one conclusion 
to which I can come, and that is that the 
widow did not believe that these proper- 
ties belonged either toheror toher hus- 
band. The exclusion of these properties 
from the deed of surrender was entirely 
due as the Courts below have held, to -a 
bona fide mistake on the part of the widow 
or was due to her ignorance as to the 
true ownership of the properties. Where 
that isthe case, and there is nothing in 
the circumstances to show that the surren- 
der was a device to divide the estate 
between the widow and the reversioner or 
to retain a benefit fcr herself ; where; 86 
heré, the deed cn the face of it shows that 
the widow was surrendering what she 
believed to be the whole estate, including 
her own residential house, and pots and 
pans, etc, it would be difficult, in my 
opinion, to hold the surrender to be invalid, 
merely because it was afterwards dis- 
covered that avery small property was 
found to belong to ber husband and was 
not specifically included among the items 
of property enumerated inthe deed. Iam 
satisfied in the circumstances and having 
regard to the recitals in the deed that 
here there was the effacement of the widow, 
and ske was, so to speak, operating her 
own death as irom the date of the surren- 
oT have so far assumed that the three 
properties belonged to J anubai’s husband, 
but, in my opinion, ib would be dificult to 
hold that they did upon the evidence. The 
actual finding of the District Judge was 
this: . 
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“An examination of the revenue record shows that 
there ia some basis for the contention that Janubai 
has inherited the lands from her husband Tanaji. 
Survey No, 236, pot hisa No. 2 appears to have been 
enteredin her name in 1908, it having originally 
stood inthe name of Tanaji; survey No. 239 appears 
to have been transferred to her khata in 1912-14; 
and survey No. 211 appears to have been put into her 
khata in the year 1921.” 


I am unable to hold that this is a definite 
finding that the three properties belonged 
to the widow or her husband. The last 
survey number clearly did not appear in 
her khata until four years after the deed 
of surrender. As to the other two lands 
which, as stated shove, were very small, all 
that appears is that they stood in the 
Government records in the name of the 
widow herself. But a mere entry in the 
Government records of these two lands is 
not enough to d'echarge the burden that 
rested on the appellants. particularly as the 
evidence showed that Janubai at no time 
derived any income from them. 

The learned Advocate for the appellants 
argues that the burden of proving that 
Janubai had no title to these properties 
was on the respondent. 1 am unable to 
accept the contention. The defendants 
relied upon the deed of surrender, and 
they -undoubtedly had to show. under the 
law, that it wasa good surrender. Prima 
facie they succeeded in distharging that 
burden. The plaintiffs then attacked the 
surrender on the ground that three pro- 
perties belonging to Janubai had not been 
included in the surrender deed. Obviously, 
the burden of proving that there were pro- 
perties belonging to Janubai and they were 
omitted fromthe surrender deed would be 
on the plaintiffs. 


The next contention of the learned 
Advocate was that as there is no definite 
finding on this question of the District 
Judge, the caseishould be remanded for 
that purpose. Having regard tothe value 
of these three plots and the circumstances 
of the case, I am not disposed to accept that 
application, as I have before me a definite 
finding of the Courts below as to these 
three lands. The finding is that the 
three properties were appropriated and 
enjoyed by the separated co-sharers of 
Janubai’s husband and Janubai never 
received a penny out of their income. It 
is also found that since the surrender, 
she was mbintained by the daughter. 
Lastly, the deed of surrender, it is clear, 
makes no reservation as to these lands in 
favour of Janubai. 

' But assuming that the properties belong- 
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ed to "Tanaji, even 89, I think, on the 
principles to which I have referred, the 
surrender is a valid surrender. Ifa widow 
can keep a small portion of the property 
for her maintenance, or if a small portion 
of the property can be conveved to her as 
a matter of compromise, and the surrender 
would be good, it is difficult to see why 
an honest omission, due either to ignor- 
anee or to oversight, regarding a very small 
portion of the whole of the property, should 
be considered as affecting the validity of 
a surrender, which, apart from it, was a 
bona fide transaction. A similar view was 
taken by the Madras High Oourt in 
V. Gopalkrishnayya v. V. Gangayya 52 Ind. 
Cas. 749 19 , where i! was held that the fact 
that a small and inappreciahle portion of 
the whole property is not included in the 
deed of surrender will not invalidate the 
surrender. 

In this view, therefore, the appeal fails 
and must be dismissed with costs. An 
application for leave to appeal under the 
Letters Patent was filed, but it was reject- 
ed on March 15, 1938. 

Appeal dismissed. 


D. 
(9) 52 Ind. Oas. 749; AI R 1919 Mad 52. 





NAGPUR HIGH COURT 
Civil Revision Application No. 852 
of 1936 
December 21, 1937 
Niyoat, J. 
Musammat MULABAT AND ANOTABR 
—PLaINTIFFS—APPLIOANTS 
versus 
BALAKDAS —Durayxpayt— 
Nov-APPLICANT 
Contract Act (IX of 1872), 8, 69-— Conditions for 
applicability of—S 125 (Proviso) C. P. Land 
Revenue Act (II of 1917), does not override 8. 65 (b,, 
Transfer of Property Act (IV of 1882)—Mortgagee 
after foreclosure paying off amount of rent decree 
passed against mortgagor for period before foreclosure 
—Suit by him against mortgagor, if fails under 8. 69, 
The provisions of s. 69, Contract Act, come into 
operation when two conditions are fulfilled. They 
are, (1) initial liability to pay, and (2) its discharge 
by a person interested to pay. That means that a 
person is entitled to invoke s, 69 if he was interested 
inthe payment notwithstanding that he was also 
legally liable to pay. 
(Gase-lew discussed | , . 
it is true that a mortgagee is liable to pay the 
arrears of Jand revenue but that does not exempt the 
mortgagor from the obligation to psy for the period 
during which “he enjoyed the profits of the land. 
The liability laid on the mortgagee is not personal. 
He may pay if he wishes to save his mortgaged 
property from sale, Moreover, s. 125 (proviso), CO. P. 
Land Revenue Act, does not override s. 65 (D), 
Transfer of Property Act, which lays on the morte 
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gagor, so long as the mortgagee is not in possesgion 
ofthe mortgaged property, the duty of paying all 
public charges accruing duein respect of the pro- 
perty. 4s between the mortgagee and the mortgagor 
the latter is primarily bound to pay the arrear and 
when the mortgagee pays off the arrear, he is dis- 
charging the mortgagor's obligation with a view 
to protect his own interest; where therefore 
a mortgagee after foreclosure of the mort- 
gaged land pays off the amount of the rent decree 
passed against the mortgagor for the period previous 
to the foreclosure, to save the property from sale in 
execution, his case falls under s. 69 and he can 
recover the amount from the mortgagor. 


0. R. App. of the decree of the 
Court of the Small Causes, Damoh, dated 
October 26, 1936, in ©. S. No. 358 of 1936. 

Mr. J. Sen, for the Applicants. 

D. N. Chaudhuri, Rai Bahadur, fcr the 
Non-Applicant. 

Order.—This is an application in 
revisicn against the judgment of the Small 
Cause Court, Damoh, in Civil Suit No. 358 
of 1936, dismissing the plaintiffs’ suit. 

The plaintiffs, who are applicants here, had 
obtained a final decree for foreclosure on 
July 5, 1935, in respect of a malik makbuza 
field and took possession of the field on 
August 16, 1935. The lambardar of the 
village in which the field was situate fled 
Civil Suit No. 16 of 1933, against the plaint- 
iffe’ mortgagor for recovering the revenue 
due on account of the field forthe years 
1930-31, 1931-32 and obtained a decree on 
February 24, 1933. He attached the field 
andhad it proclaimed for sale on April 
22, 1936. Inorderto avert the sale the 
plaintiffs paid off his decree. They filed 
the suit out of which this application 
arises against their erstwhile mortgagor for 
reimbursement of Rs, 196 which they had 
to pay to the lambardar for averting his 
sale. They founded their claim on ss. 69 
and 70ofthe Indian Contract Act. The 
lower Oocurt rejected their claim and dis- 
missed their suit. 

The question is whether either s. 69 or 
b. 70 of the Contract Actor both sustain 
the plaintiffs’ claim. It cannot be disputed 
that the plaintiff was interested in paying 
off the decree in Civil Suit No. 16 of 1933 
for the reason that he had to avert the 
sale of the field which in 1986 became his 
property. It is contended on behalf of the 
non-apPplicant that as mortgagees the plaint- 
iffs were equally liable to pay the arrears 
of revenue as their mcrtgagor under s. 195 
(proviso) of the O. P. Land Revenue Act, 
and that s. 69, Indian Contract Act, is not 
applicable. Reliance is placed on Manin- 
“dra Chandra Nandy vy. Jamahir Kumari 


(lin which it was held that the mort- 
.. Q) 32 O 643; 9 O WN, 670, 
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@agee was not entitled to the benefit of 


that section for the reason that he had 
purchased the property subject to the first 
charge for arrears of revenue which he 
was legally liable to pay. Similar view 
was taken in Ranglal Sahu v. Kali 
Shankar (2), In Ananda Kishore Chau- 
dhuri v, Panchu Kapali 13), however, it 
was held that the section applies to suits 
for contribution even where both the 
plaintiff and the defendant were liable for 
the money paid by the plaintiff. The ques- 
tion came up for consideration in numerous 
cases before the late Court of the Judicial 
Commissioner, Central Provinces, viz. 
Chaturbhuj v. Chandirmool (4), Vishram v. 
Pannalal (5) and Sawitribai v. Seth Nanhe- 
lal (6). -In Chaturbhuj v. Chandirmool (4) 
the question was whether a proprietor 
who paid in fullland revenue assessed 
on his village including some sir and 
khudkasht land which was in possession 
of the defendants could under s. 69, 
Ccntract Act, recover it from the latter, 
The contention was raised on behalf of the 
defendants that since the plaintiffs were 
bound in law to pay the land revenue 
assessed on the village including the sir 
and khudkasht lands, they were not en- 
titled to the benefit of s. 69, Contract 
Act. It waso held that the provisions of the 
section come into operation when two con- 
ditions are fulfilled. ‘They were stated to 
be (1) initial liability to pay, and (2) its 
discharge by a person interested to pay. 
That means that a person is entitled to 
invoke s. 69if he was interested in the 
pay ment notwithstanding that he was also 
legally liable to pay. In Sawitribar v. 
Seth Nanhelal (6) a decree declaring a 
charge on some property for maintenance 
was sought to be enforced against prop- 
erly which had been mortgaged and the 
mortgagees, who paid off the maintenance 
decree, were held entitled to reimbursement 
under s.69ors. 70, Contract Act. The 
reasoning was that the mortgagees were 
not personally bound to pay butthat they 
were cnly interested in paying it to avert 
a sale of the property mortgaged to them. 
In Balwantrao v. Tulsa Pandharinath (7) 


(2) 2 Pat 890; 77 Ind. Cas. 73; A I R 1924 Pat 235. 

(3) 61 O 864; 152 Ind Cas. 610; A I R1934 Oal 709; 
880 W N 758; 590 L J 423; 7 RO 279. 

(4)6 N L R 27; 5 Ind Oas. 705 


b 
(5) 20 N L J 73; 169 Ind. Oas. 238; A I R 1937 Nag 
152; 9 R N 316, 
6) 30N L R 148; 148 Ind. Oas. 815; A IR 1934 
RN 207. 
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Pollock, J., distinguished the case in. 
Manindra Chandra Nandy v. Jamahir 


Kumari (1) and Ranglal Sahu v. Kali 
Shankar (2) on the ground that in those 
cases the persons who claimed to be re- 
couped under s. 69, Contract Act, had 
chosen t3 purchase the property with 
knowledge of an existing charge on that 
property, and obtained, in consequence, the 
property at a cheaper rate. The learned 
Judge remarked that there was no reason 
why a peracn legally bound to pay should 
be held to benot a person who is inter- 
ested in the payment. I respectfully agree 
with Pollock, J. It is true that a morte 
gagee isliable to pay tke arrears of land 
revenue but that does not exempt the 
mortgagor from the obligation to pay for the 
pericd during which he enjoyed tke profits 
of the land 

The liability laid onthe mortgagee is 
not perscnal. He may pay if he wishes 
to savehis mortgaged property from sale, 
The intention of the Legislature in laying 
that obligation on the mortgagee js to make 
him eligibleto pay. It only gives him 
an opportunity to pay which he may or 
may nct avail himself of. The liability of 
the defaulting holder of the landis more 
comprehensive. Under s. 128, ©. P. Land 
Revenue Act, an arrear payable to Govern» 
ment is recoverable by arrest and deten- 
tion ofthe defaulter or his impris nment 
in civil jail or by attachment and sale of 
his movable property, or immovable pro- 
perty other than the land in respect of 
which the arrear has accrued. Thus the 
remedies against the defaulter are not 
restricted merely to selling the land in 
respect of which arrear has accrned. It is 
evident, therefore, that as between a 
defaulting landholder and his mortgagee 
the formeris personally bound to pay and 
this initial liability does not cease because, 
to protect his security, the mortgagee pays 
off the arrear. Moreover, in my opinion 
8. 125 (proviso), Land Revenue Act, does 
not override s. 65(b), Transfer of Pro- 
perty Act, which lays on the mortgagor, so 
long as tLe mortgagee is not in possession 
of the mortgaged property the duty of 
Paying all public charges accruing due in 
respect ofthe property. As between the 
mortgagee and the mortgagor the latter 
was primarily bound to pay the arrear and 
when the mortgagee paid of thé arrear, he 
was discharging the moitgagor’s obligation 
with aview to protect his own interest. 
The case, therefore, clearly falls under s. 69 
-of the Contract Act, 
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The result is that the application suce 
ceeds and the plaintiffs’ suit is decreed 
with costs in both Oourts. Pleader's fee 
Rs. 15. 


8. Application allowed. 





PATNA HIGH COURT 
Criminal Revision No. 326 of 1938 
July 29, 1938 
Mosamap Noor AND ROWLAND, JJ. 
SHEO AHIR AND OTHERS—PETITIONERS 
versus 
EMPEROR—Opposite PARTY. 

Penal Code (Act XLV of 1860), ss. 147, 186— 
Assembly of five or more—Common object being re- 
sisting process of law—Hvery member, if guilty 
under s, 147, if force is used—Guilt, when comes 
under s. 186—Both offences, if can be committed in 
one transaction—Punishment, awarding of—Crimi- 
nal trial—Sanction to prosecute—Offences during 
one course of transaction—Some requiring sanction 
—Trial for offences not requiring sanction—Lega- 
lity. 

If there is an assemblage of five or more men 
with the common object of resisting by force or show 
of force the execution of processes of law, every one 
of them is guilty of being a member of an unlaw- 
ful assembly whether resistance is offered or not. If 
force is used by any member of the assembly, 
each one of them becomes liable for rioting under 
s. 147, Penal Code. But if actual resistance is offered, 
a separate offence of resistance of the process of law 
punishable under s. 1&6, Penal Code, is committed. 
Being member of an unlawful assembly and re- 
sisting the process of law are two separate offences 
though they may be committed in the course of the 
same transaction. 

The defiance of the processes of law is a serious 
offence, as they hamper the administration of jus- 
tice. If allowed to be committed with impunity, the 
prestige of the Court islost and hence thesentence 
should not be lenient 

If in course of one transaction a number of 
offences are committed, some requiring sanction for 
prosecution of some authority or the other and others 
not requiring such sanction, it is not necessary that 
the prosecution of those offences which do not 
require such sanction should depend upon the 
obtaining of the sanction for prosecution for those 
offences which require such sanction. The law 
requires that for the prosecution of a particular 
offence, sanction of the Oourt should be obtained ; 
but it does not say that if in course of the com- 
mission ofan offence, which requires sanction for 
prosecution other offences are committed, the 
Magistracy or the Police are helpless in proceeding 
to prosecute the offender for these latter offences, 
unlese the Oourt sanctions the prosecution of the 
former. Emperor v. Narain Singh (1) and Ravan- 
appa Reddiv. Emperor (2), distinguished, Krishta 
Pillai v. Krishna Konan (3) and Tarsu Beg v. 
Muhammad Yar Khan 4), relied on 

jy R from an order of the Sessions 
Judge, Gay, dated May 4, 1938. 

Mr. N. K Prasad, II, for the Petitioners. 

Tne Assistant Government Advocate, for 


the Crown. . 
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Mohamad Noor, J.—The petitioners 
were convicted by a First Class Magistrate 
of Gaya under s. 143, Indian Penal Code, 
and were sentenced to three months’ 
rigorous imprisonment anda fine of Re. 15 
each; in default of payment of fine, they were 
to undergo another one month's rig-rous 
imprisonment. They were also convicted 
under s. 342, Indian Penal Code, but no 
separate sentence was passed in respect of 
this offence On appeal, the learned Sessions 
Judge has upheld the conviction under 
s. 143, Indian Penal Code, has maintained 
the sentences but has set aside the con- 

_Viction under s. 342, Indian Penal Code. 


The prosecution ease shortly stated is 
that the landlords of the petitioners who 
had obtained four decrees against them, 
took out four warrants for attachment of 
their movable properties. The petitioners 
formed the majority of the judgment- 
debtors. On November 9, 1937, four Civil 
Court peons along with two landlords’ men 
went tothe village to effect the attachment. 
Thev attached about 30 head of cattle of 
the judgment: debtors and were proceeding 
to attach more when the petitioners along 
with others ésme armed with lathis, res- 
cued the cattle and chased the two Jand- 
lords’ men, the identifiers, till they took 
shelter in their kachahri. It was alleged 
that the mob chained the door of the 
kachahri from outside and also restrained 
the peons for some time. One Dalip Narain 
Singh heard about the occurrence, came to 
the village, reasoned with the mob and 
then the two identifiers, Somnarain Singh 
and Bansidhar Narain Singh, were allowed 
to come out of the kachahri, The learned 
Magistrate found the occurrence to be en- 
tirely proved and convicted and sentenced 
the petitioners as stated above. The learned 
Sessions Judge, though he held the main 
occurrence to be true, has not believed the 
shutting up of the identifiers in the 
kachahvi, and, therefore. bas set aside the 
conviction under s. 342, Indian Penal Code. 
The case was at first placed before a learned 
Judge of this Court, who, thinking that a 
question of law arose which required con- 
sideration, has referred the case to a 
‘Division Bench. : 

The main argument of the learned Advo- 
cate for the petitioners is that the case 
required sanction of the Court which issued 
the warrants of attachment, and without 
the sanction, the prosecution and the con- 
‘viction were illegal. I find no authority in 
support of the proposition urged by the 
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learned Advocate. If there is an assemblage 
of five or more men with the common 
object of resisting by force or show of force 
the exeention of processes of law every one 
of them ‘s guiltv of being a member of an 
unlawful sessemblv whether resistance is 
offered or not. If force is used by any 
member -f the assembly, each one of them 
becomes liable for rioting under s.. 147. 
But if actual resistance is offered, a sepa- 
rate offence of resistance of the process of 
law punishable unders. 186, Indian Penal 
Code, is committed. Being member of an 
unlawful assembly and resisting the process 
of law are two separate offences though they 
may be committed in the course of the 
same transaction. If in course of one trans- 
action a number of offences are committed 
some requir'pg sanction for presecntion of 
some authority or the other and others not 
requiring such sanction, it is not necessary 
that the prosecution of those offences which 
do not require such sanction should depend 
upon the obtaining of the sanction for 
prosecution for those offences which required 
such sanction. The Jaw requires that for 
the prosecution of a particular offence 
sanction of the Court should be obtained; 
but it does not say that if in course of the 
commission of an offence, which requires 
sanction for prosecution, other offences are 
committed, the magistracy or the Police are 
helpless in proceeding to prosecute the 
offender for these latter offences, unless the 
Court sanctions the prosecution of the 
former. Take, for instance. a case in which 
in the conree of resistance of process of law 
the offender commits murder or other 
cognate offences, can it be said that the 
Police or the magistracy are incompetent to 
take cognizance of these offences, simply 
because they were committed while resistin 

the process of law ? 


The learned Advocate for the petitioners 
has argued that aslong as there is an un- 
lawful assembly with the object of resisting 
by force the execution of a writ but no 
resistance is offered, the Police or the magis- 
tracy iscompetent to prosecute the mem- 
bers of the assembly for heing members of 
an unlawful assembly, but once the mem- 
bers of the assembly do actually resist the 
writ of the Court, the offenders cannot be 
presecuted even for the offence of the un- 
lawful assembly or rioting without the 
sanction of the Court. The argument is 
untenable and the learned Advocate has not 
been able to place before us any authority 
in support of his contention. -He relied upon 
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the decision in Emperor v. Narain Singh 
(1). The judgment of the Court is a very 
short one and commences at about the 
middie of p. 117 and ends at the top of 
p- 118, Jt has absolutely no application to 
the facts of this case and does not, in the 
least, support the contention of the learned 
Advocate. In this case the conviction of the 
‘accused was under s. 173, Indian Penal 
Gode. This is one of those sections for 
which sanction is necessary before a Magis- 
trate can take cognizance of it. There was 
however, no sanction. The learned Magis- 
trate who convicted the acenused in his 
explanation, stated that he took cognizance 
“not of the offence punishable under s. 173, 
Indian Penal Code, but one punishable 
-under s. 225-B, Indian Penal (ode, and 
having once taken cognizance, he punished 
the offender under s. 173, Indian Penal 
‘Code. His point of view seems to have been 
that the prohibition of the law was against 
‘taking cognizance, and not against convic- 
tion. The learned Judge of the Allahabad 
‘High Oourt pointed out that this was not 
‘permissible and no device could be adopted 
to evade the clear words of s. 199, 
Criminal Procedure Code. Itis clear that 
this case has absolutely no application. 

We have found a case, Ravanappa 
Reddi v. Emperor (2), which at first sight 
may appear to support the contention of 
the learned Advocate, but in fact it does 
not. There a private party complained 
-before a Magistrate of an offence which was 
obviously punishable under gs. 193, Indian 
Penal Code, but he showed the offence to 
come within ss 467 and 109, Indian Penal 
Code. Their Lordships of the Madras High 
Court held that the offence was really one 
‘under s. 193, Indian Penal Code, and as 
-such, required sanction, and, therefore, they 
set aside the conviction as being without 
jurisdiction for want of sanction. Here 
also it was not a case of any independent 
offence committed while committing an 
‘offence for which sanction is needed. The 
very offence for which the accused was 
convicted, was held by the Court to be 
coming unders. 193, Penal Code. 

Apart from the considerations which I 
have set out on the meaning of the law, 
‘the view which we are inclined to take is 
supported by observations in some decided 

é 


(47 A 114; 85 Ind. Oas 62; AI R 1925 All. 129; 
26 Cr. LJ 448; 22 A LJ 1005, 

(2) 55 M 343; 136 Ind, Cas, 779; A I R 1932 Mad- 
253; (1932) Or. Oas. 182; 33 Or. LJ 361:62ML J 
735; 35 L W 180; (1931) M W N 1814; Ind. Rul 

- (4932) Mad, 345, ` 
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cases. In Krishta Pillai v. Krishna Konan 
(3)aman was assaulted when trying under 
the orders of an Amin to open the door of 
the judgment debtor's house. The argu- 
ment advanced before their Lordships of 
the Madras High Court was exactly the 
same which has been advanced before us 
by the learned Advocate for the petitioners. 
But it was held that as hurt was an offence 
for which a separate charge was permis- 
sible under s. 323, Indian Penal Code, it 
was immaterial that there was no sanction 
and that the complaint was ordered to be 
proceeded with. In Tarsu Beg v, Muham- 
mad Yar Khan (4) Stuart, J. observed as 
follows: 

“The law on the subject is this, No complaint, 
the institution of which requires sanction under 
s. 195, Criminal Procedure Oode, can be entertained 
unless that sanction exists. But when a complainant 
combines such a complaint with a complaint which 
does not require sanction, the Court must investigate 
the complaint which does not require sanction 
while refusing to investigate the complaint which 
requires it,” 

In this case also, the Magistrate was 
ordered to proceed with the c mplaint. 
Therefore, on the whole, I have no hesita- 
tion in holding that there is no substance 
in the contention of the learned Advocate. 
The second contention of the learned Advo- 
cate was that as the Civil Court which 
jesued the warrant of attachment tock no 
steps on the report of the peons, we sh uld 
infer that the peon’s report did not disclose 
ihe commission of any offence; and, there- 
fore, the case must be false. I am unable to 
accept this contention for more reasons 
then one. First of all, the report is not 
before us. If the petitioners hd any reason 
to believe that the reports of the peons who 
were examined as Witnesses in this case 
and who supported the version of the com- 
plainant were not according to their evi- 
dence in Court, it was open to them to ask 
the irying Magistrate to send for the re- 
ports and to confront the peons with them. 
This was not done. It cannot be presumed 
that the evidence of the peons was incon- 
sistent with their reports. Secondly, be- 
cause the learned Munsiffor some reason 
or other which is not before us did not 
think it fit to take steps under s. 476, 
Criminal Procedure Oode, for the dis- 
obedience of his warrant, there is no reason 
why the complainant should be debarred 
from getting his redress in a Criminal 
Court for offences for which the sanction of 
the Court was not necessary. The occur 

(3) 31 M 43; 17 M L J559; 7 Cr. LJ 8, 


(4) ATR 1924 All, 296; 81 Ind. Cas, 176; 25 Or. L 
J 688; 21 AL J, 915, 
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rence is raid to have taken place on Novem: 
ber 9, 1937, and the complainant in this case 
‘was examined on -oath on November 11, 
1937. It may be that the Civil Court having 
been apprised that a criminal casein con- 
nection with the same incident was pend- 
ing beforea Magistrate, did not think it 
fit to take action under s. 476, Criminal 
Procedure Code, thinking that the offence 
did not require the: sanction of the Civil 
Court. 

Finally it was urged that the sentence 
was severe. I donot think sn. J look upon 
the defiance of the processes of law as a 
serious offence, as they hamper the admi- 
nistration of justice. If allowed to be com- 
mitted with impunity, the prestige of the 
Court is lost. In my opinion in view of the 
manner in which the offence, as found by 
both the Courts. was committed, the sen- 
tence is not only adequate but, in my 
opinion, somewhat lenient. The application 
is rejected. The petitioners should surrender 
to their bail and serve out the unexpired 
portion of their sentences, 

Rowland, J.—I agree. , ; 

D. Application rejected. 


PRIVY COUNCIL 
Appeal From the Patna High Court 
October 31, 1938 
Lorp Weitent, Lorp Romsr, Loen Porter, 
Sır SHADI Lat AND SIR Gores RANKIN. 
S. N. BANNERJEE AND aNoTarr— 
APPELLANTS 
versus 
KUOHWAR LIME anp STONE COMPANY, 
Ltn. (IN LIQUIDATION) AND OTHERS— 
RESPONDENTS 

Contempt — Contempt by breach of injunction 
Whethercriminalin nature — Abetment of such con- 
tempt—Privy Council—Leave to appeal to Privy 
Council against orders im contempt proceedings—Court 
declaring lease by Secretary of State illegal and grant- 
ing injunction~—Lessee inducted by Secretary of State 
continuing working on leased property — Held on 
facts both Secretary of State and lessee not guilty of 
contempt. ` 

A committal for a finding of contempt for breach of 
an injunction is not criminal in its nature and can be 

roperly dealt with under the Civil Procedure Code, 
Bott Y. Scott (3), relied on. 

Quaere.— Whether a contempt committed not 
by any person inhibited by injunction for breach 
of that injunction but by a person said to have 
aided and abetted a person so inhibitéd in breaking 
the injunction ig of such a criminal} nature as to 
prevent an appeal before the Board? [p. 493, col. 

< 2] 
“It is competent to His Majesty inj Council to give 
leave to appeal and to, entertain :appeals against 
orders of the Courts overseas imposing. penalties for 


8. N, BANNERJER V. KUCHWAR LIME &. STONE COMPANY, LTD. 


(P.O) 17810 


contempt of Court. In such cases, however, the dis- 
cretionary power of the Board will no doubt be 
exercised with great care. Such interferences when 
they amount to contempt are quasi-criminal acts and 
orders punishing them should, generally speaking, be 
treated as orders in criminal cases Ambard v. A.G, 
for Trinidad (5°, relied on 

Secretary of State granted two mining leases to K 
one, of the mineral rights in Lower Murli Hill and 
the other of the surface and mineral rights in Upper 
Murli Hill for a period of 20 years. The leases con- 
tained stipulations against assignments or the trans- 
fer cf any right or interest thereunder without the 
previous assent of the Board of Revenue and provid- 
ed that a breach of those stipulations should entail 
aright of forfeiture by the Government. Subse- 
quently K purchased the surface rights in Lower 
Murli Hill fromthe local zemindar. K entered into 
a written agreement with one B for the sale to him 
of his right under the two leases and gold his 
surface rights in Tower Murli Hills to him. Govern- 
ment refused permission to assign leaseto B and 
terminated the leases of K. Subsequently the Secre- 
tary of State granted the leases to L. K. instituted 
a suit against the Secretary of State for a declaration 
that their leases had not been validly forfeited and 
for an injunction to restrain the Secretary, his ser- 
vants and agents, from granting leases to L or to 
others and from authorising such person or persons 
to carry on operations in the Murli Hills and from 
otherwise interfering with any of his rights 
in respect of the said hills, The High Court 
decreed the suit holding that the two leases 
had not been validly forfeited and ordered that there 
should be an injunction restraining the Secretary of 
State and his servants from interfering with K's 
leases on the basis of the forfeiture. The judgment 
wus affirmed bythe Privy Council. L, however, con- 
tinned the quarrying and the Secretary of State 
refused to do anything inthe matter and adviced K 
to take legal proceedings, K applied to the High 
Court tocommit the Secretary of State and L for 
contempt in disobeying the injunction : 

Held, that strictly speaking this was a wrong 
remedy toask against L. The injunction was not 
binding on them andthey had never disobeyed it. 
The petition should have asked that they be com- 
mitted for aiding and abetting the Secretary of 
State in his disobedience. Though the High Oourt 
did not do so but treated the petition as if applica- 
tion had been made to commit L for contempt in 
aiding and abetting the Secretary of State, yet 
L had no cause of complaint if the Court in admit- 
ting the appeal, treated the case as being 4 petition 
for breach of the injunction. Wellesley v. Mornington 
(4), referred to. 

Held, also that the surface of Lower Murli belonged 
to Band the immediate right to possession of the 
surface of Upper Murli and of the minerals in both 
belonged to the Secretary of State. It was for K 
who either had the immediate right to possession or 
was in possession under the order of the Vourt and 
not for the Government who were not in possession 
to eject L if ejection wasto be effected. The Govern- 
ment was under no duly to act; their duty was to 
leave those who claimed to be entitled to possession 
of the soil to take the appropriate measures. The 
contentiun that the Government did act in a manner 
hostile to K in that they incited L to" take or retain 
possession in defiance of the order of the Oourt, 
could not be substantiated. Oonsequently the Secre- 
tary of State could not beheld - guilty of the contempt. 
[p. 494, col. 2] 

Held, further where, however, the Government had 
not broken the injunction, it was impossible to hold 
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that anyone sided or abetted them in breaking it. 
The actual wording of the injunction in the present 
case was “to restrain the defendant and his servants 
from interfering with the plaintiffs' lease." L was not 
the servant of the Secretary of State and therefore 
did not do anything forbidden by the injunction. 
The fact that L claimed to derive title, rightly or 
wrongly through the Secretary of State, could not 
make them liable for sn act not forbidden to them 
though forbidden to him. The question of L's right 
to possession, if it was to be tested, must be fought 
out on an issue properly framed against him Sea- 
ward v. Paterson (1) and Avery v. Andrews (6), dis- 
tinguished, f i 

Mr. J. M. Pringle in First Appeal and 
Messre. J. Millard Tucker, K. C. and W. 
Wallach, in 2nd Appeal, for the Appellant. 

Messrs. L. P. E. Pugh, K. C. and T, F. R. 
McDonnell, for the Respondents. 


Lord Porter.—These are consolidated 
appeals from an order of the High Gourt 
of Judicature at Patna, dated October 
9, 1936, made on the petition of the 
Kuchwar Lime and Stone Company (in 
liquidation), whereby it was ordered that 
(1) the Secretary of State for India in 
Oouncil, (2) S.N. Ghose, and (3) S.N. 
Bannerjee had been guilty of contempt 
and that the Secretary of State should 
forthwith pay to the petitioners one-half 
of their costa and that the other respon- 
dents should also pay to the petitioners 
one-half of their costs and should be 
jointly and severally liable therefor. Of 
these persons 8. N. Ghose is the managing 
director of a company called the Kalyan- 
pur Lime Works, Ltd. and S. N. Bannerjee, 
then manager of that company. 


The reason for the petition is to be 
found in the previous acts and relationship 
of the parties. 


On April 1, 1824, the Secretary of 
State granted to the petitioners two leases; 
one of the mineral riguts on Lower Murli 
Hill and the other of the surface and 
mineral rights in Upper Murli Hill for 
a period of 20 years. The leases con- 
tained stipulations against assignments or 
the transfer of any right or interest there- 
under without the previous assent of the 
Board of Revenue of Bihar and Orissa, 
and provided that a breach of those 
stipulations should entail a right of 
forfeiture by the Government. On Septem- 
ber 23, 1928, the respondents purchased 
the surface rights in Lower Murli Hi!l 
from the local zemindar. 

_ la January, 1933, the respondents went 
into voluntary liqu.dation and on Septem- 
ber 30 ofthat year entered into a written 
agreement with one 5, G, Bose for the 
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saleto him of their right under the two 
leases. 

On October 6, the respondents who had 
acquired the surface rights in Lower 
Murli Hill, sold those rights to Boss and 
on Ostober 9, 1933, applied to the 
Collector of Gnahabad for p-rmission to 
assign the lease to him On the same 
day Bose started quarrying operations. 
On December 6, 1933, the Sub Divisional 
Officer of Sasaram, acting under the 
instructions of his superiors, refused per- 
mission to assign and directed Bose to 
stop work. 

On April 20, 1934, the Commissioner of 
the Division informed the respondents’ 
solicitors that the Government had by 
order dated March 27, 1934, forfeited the 
leases and the Government formally 
confirmed the forfeiture. on July 18, 
1934. 

Meanwhile S.N. Ghose as managing 
director of the Kalyanpur Lime Works, 
Ltd., having heard that the leases were 
being terminated, wrote to the Collector 
of Shahabad offering on behalf of his 
company, to take leases of the properties, 
By letter dated March 31, 1934, from 
the Secretary to the Board of Revenue 
to the Commissioner, a copy of which was 
forwarded to S.N. Bannerjee as manager 
of that company, the offer was accepted. 
On receiving the copy of this letter, the 
Kalyanpur Company tovk possession of 
tle quarries in April, 1934, and this 
action was approved by the Collector in 
a letter dated May 13, 1934, in which he 
stated that “having been granted a 
lease of Lime Stone concession in the 
Upper end Lower Murli areas, you are 
lawfully entitled to start work on them 
at once.” On April 21, 1934, S.N. 
Bannerjee informed the respondents that 
the Board of Revenue had sanctioned the 
leases to the Kalyanpur Company. 

Certain disputes arose between that come 
pany and Bose as to rights of ingress to, and 
egress frem. th quarries but the company 
continued to work the quarries until May 
20, 1935, when they temporarily suspended 
operations. 

The events which led up to this suspen- 
sion were as follows :— ‘ 

On September 21, 1934, the respondents 
brought a suit in the Court of the Sub- 
ordinate Jfidge of Arrah against the 
Secretary of State for declaration that 
their leases had not been validly forfeited 
and for an injunction to restrain the 
Secretary, his servants and agents, from 
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granting leases to the Kalyanpur Company 
or to others and from authorising such 
person or persons to carry on operations in 
the Murli Hills and from otherwise inter- 
fering with any of the rights of the res- 
pondents in respect of the said hills. 

The Secretary cf State in his defence 
contended that he had rightly terminated 
the leases, -ejected the respondents and 
authorised the Kalyanpur Company to 
enter and work the quarries. 

The Subordinate Judge dismissed the 
suit on March 7, 1935. The respondents 
thereupon appealed to the High Oourt 
and on April 25, 1935, ex parte obtained 
an interim injunction against the Secretary 
of State in the terms set out above. 

S. N. Bannerjee received a copy of 
this ‘injunction on May 20, 1935, and 
work was stopped the next day. 

On February 7, 1936, the High Court 
allowed the appeal, held that the two 
leases had not been validly forfeited and 
ordered that there should be an injunction 
restraining the defendant and his servants 
from interfering with the respondents 
leases on the basis of the forfeiture claim- 
ed by himin the Government Notification 
of July 18, 1933, 

From that judgment the Secretary of 
State appealed to this Board and judg. 
ment dismissing his appeal was given on 
November 19, 1937 

There is no dcubt but that all the 
appellants were, from the date of its 
prononncement, aware of the granting of 
the injunction and its terms. 

The Kalyanpur Oompany asserted that 
they stopped work not because of the 
injunction, which they contended was not 
binding upon them, but because the 
Government had given them an executive 
order to do so, butthe Government never 
accepted this position. 

Acting, bowever, on the contention that 
they were not bound by the injunction, 
the Kalyanpur Company resumed quarry- 
ing operations on March 2, 1936, and on 
the next day informed the Chief Inspec- 
tor of Mines and the Oollector that they 
had done so. The Oollector replied on 
March 16, 1936, that they were taking 
this course at their own riek. 4 

On March 9, the respondents’ solicitors, 
having been informed that the Kalyanpur 
Oompany had again begun work at the 
quarries wrote to the Oollector pointing 
ont that judgment had been given in 
their clients’ favour by the High Court 
and requesting that immediate instructions 
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be given prohibiting the Kalyanpur Come. 
pany from continuing to carry out any 
operations on the mines and for the rese ` 
toration of possession to Mr. Bose, the 
respondents’ agent. . 

On March 18, by letter sent to the 
Collector, to the Commissioner of the Patna 
Division and to the Chief Secretary to 
the Government of Bihar and Orissa, the 
solicitors repeated their protest, stated 
that the failure to take any steps. to 
prevent the trespass appeared to them to 
constitute a contempt of Court and added 
that they would move the Court unless steps 
were taken by the Govérnment to prevent 
the Kalyanpur Company from further 
trespass. After receiving a reply stating 
that the matler was being considered, 
they wrote again on March 23, asking 
what steps had been taken to stop the 
working in the mines by the Kalyanpur 
Company. 

This letter crossed one from the Oollee- 
tor of the same date, which may be set 
out in full since it forms the basis of 
the complaint against the Secretary of 
State in the present proceedings. 
“GENTLEMEN, 

“With reference to your letter number M/N-7163, 
dated March 18, 1936, I have the honour to say 
that on the authority of letter number 21-27-4, 
dated March 31, 1931, issued by the Board of 
Revenue of Bihar and Orissa, possession of the 
quarries at the Murli Hill was delivered to Messrs, 
The Kalyanpur Lime Works, Limited, on April 
15, 1934. That company took possession of the 
quarry on that date and they have been working 
in it since May 15, 1934. Messrs. The Kalyanpur 
Lime Works, Limited, were not parties to the 
suit which was brought against Government by 
the liquidators of the Kuchwar Lime and Stone 
Company, Limited, and the decree passed by the 
High Court does not give Government authority 
to eject their present lessees. You may take such 
legal action against Messrs. The Kalyanpur Lime 
Works, Limited, as you are advised. 


I have the honour to be, 


ir, 
Your most obedient servant, 
R. A. E. WILLIAMS, 
Collector of Shahabad, 28-3-1936." 

On receipt of this letter the respondents 
petitioned the High Court at Patna to 
commit a'l the appellants for contempt 
in disobeying the injunction of that Court. 
By order of November 19, . 1936, the 
High Oourt allowed the application, dec- 
lared the three appellants guilty of con- 
tempt and made the order as to costs 
hereinbefore set out. . 

The substantial ground on which the 
High Court came to its conclusion was 
(a) that by their letter of March 28, 1936, 
the Government had made up their 
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minds to depart from the correct attitude 
of the Uollector and decided to come 
out into the open and support the cause 
of the Kalyanpur Company: (b) that the 
Kalyanpur Company were treated by the 
Government as lessees and the Government 
would support their supposed lessees in 
that attitude, and (c) that by some means 
or other the Kalyanpur Company had 
persuaded the higher authorities in the 
Government hierarchy to support their 
possession. 

The High Court accordingly held the 
Government in contempt by direct breach 
of the injunction by allowing Bannerjes and 
Ghoee to work the quarries, and by en- 
couraging them by their support. 

As to the other two appellants, admit- 
tedly they ware the executive authority 
of the Kalyanpur Company, and as such, 
responsible for its actions. The High 
Court, therefore, on the authority of Seaward 
v. Paterson (L), held that as they were 
aware of the injunction, their presence 
upon ‘the quarries with the permission of 
the Government was a setting at nought 
of the order of the Court, and therefore, 
a contempt. 

S. N. Ghose and S. N. Bannerjee obtained 
a certificate that tbe case was fit for 
appeal under s. 109 (e) of Act No. V of 1908 
on April :0, 1937, and on the same date 
the Secretary of State obtained a like cer- 
tificate under the same section. The 
appeals were afterwards admitted under 
6. XLY ofthe Oode of Oivil Procedure. 
Later the appeals were consolidated and 
were heard by the Board as consolidated 
appeals. 

A preliminary objection to their hearing 
was made by the respondents on the ground 
that the contempt in both cases or at any 
rate in the case of Ghose and Bannerjee 
was of the nature of a criminal matter, 
that the leave granted was granted under 
the Oivil Procedure Code, and inasmuch as 
it wasin the wrong form this Board should 
hold cn the authority of kadha Krishna 
Das v. Rai Krishna Chand (2), that leave 
had not properly been given. 

The objection is purely technical and so 
far as the Secretary of State is concerned, 
their Lordships think it now sufficiently 
established that a committal for a finding 
of contempt for breach of an injuction is 
not criminal in its na.ure and is properly 
dealt with under the O.vil Procedure 
M 545; 66 LJ Oh. 267; 76 L T 215; 45 


(2) 28 LA 182; 23 A 415; 5 O WN 689;3 Bom. LR 
469; 8 Bar, IPO) | i 
e 
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Code. See Scott v. Scott (3). 

The question whetner a contempt com- 
mitted not by any person inhibited by 
injunction for breach of that injunction 
but by a person said to have aided and 
abetted a person so inhibited in breaking 
the injunction is of such a criminal nature 
as to prevent an appeal, has given rise 
to much controversy—controversy, which in 
the present case, tais Board does not think 
it necessary to resolve. 

The respondents themselves when peti- 
tioning the Court asked the Court to issue 
notice upon the opposite parties to show 
cause why they should not be committed 
for contempt for disobedience of the in- 
junction. 

Strictly speaking this was a wrong 
remedy toask against Ghose and Bannerjee. 
The injunction was not binding on them 
and they had never disobeyed it. The 
petition should have asked that they be 
committed for aiding and abetting the 
Secretary of State 10 his disobedience. 
Indeed on the authority of Wellesley v. 
Mornington (4), the High Court might well 
have dismissed the petition against those 
two appellants and left the petitioners to 
apyly again im proper form. Tnough the 
High Court did not doso but treated the 
peition as if application had been made 
to commit those appellants for contempt in 
aiding and abetting the Secretary of State, 
yet their Lordships do not think the res- 
pondents have any cause of complaint if 
the Court in admitting the appeal treated 
the case (as the respondents themselves had 
done) as being a petition for breach of 
the. injunction and gave a certificate as in 
a Civil matter. 

It was further argued thatin any case 
leave to appeal should not have been 
granted and an appeal should not be ad- 
mitted in cases where penalties have been 
imposed for contempt, That very ques- 
tion, has, -however, lately been before 
their Lordships in Ambard v. A.G. for 
Trinidad (9) where Lord Atkin gave it as 
the clear opinion of the Court that it is 
competent to His Majesty in Council to 
give leave to appeal and to entertain 
appeals against orders of the Courts overseas 
imposing penalties for contempt of Court. 
In such cages, however, the discretionary 

(8) (1913) A O 417 at p 456; 82 LJ P74; 1091, T L; 
57 $d 498; 29 TL R 520. 

a (1838) 11 Beav. 180; 12 Jur. 367; 83 R R 


(5) (1936) A O 322 at p 329; 105 L J PO 72; 154 
re 616; 80 S J 344;52 TL R 385; (1936)1 ABR 
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power of the Board will no doubt be 
exercised with great care. Such interfer- 
ences, when they amount to contempt, are 
quasi criminal acts and crdera punishing 
them should generally speaking be treated 
as orders in criminal cases. 

The learned and noble Lord was then 
speaking of contempt in criticizing the 
action of a Court and not of contempt in 
disobeying an injunction or in aiding and 
abetting such disobedience but whether or 
no the rules laid down by Lord Atkin 
apply to this case their Lordships are of 
opinion that on the material before them 
leave was rightly granted. 

As to the substantive question of the 
appeal, their Lordships do uct find them- 
selves in agreement with the view of. the 
High Court.’ 

So far as the Secretary of State for 
India is concerned, the ground on which 
liability was imposed was that he and his 
subordinates had in March 1936, supported 
and endorsed the action of the Kalyanpur 
Company in either continuing in or re-taking 
possession of the quarries at Upper and 
Lower Murli. 

In coming to this conclusion the High 
Court made it plain that they were in- 
fluenced and influenced solely by the 
O.lector’s letter of March 28, 1930. In 
argument before the Board, the Secretary 
of State reserved the question whether the 
proceedings were properly framed against 
‘him, firstly because he was sued in his 
public capacity as Secretary of State in 
Council and, therefore, as a body corporate 
against whom sequestration migbt be in- 
voked but no order for contempt could be 
made, and secondly, because in any case 
he could not be made responsible in con- 
tempt for the action of his officials in 

dia. 

He was, however, prepared to assume for 
the purpose of the argument thatin a 
proper case proceedings for contempt could 
be taken against him. 

Making this assumption, however, he 
contended that no evidence of disobedience 
to the injunction or cf contempt for the 
order of the Court had been shown. 

With this contention their Lordships 
agree. It is true that the reversion of the 
surface and mining rights in Upper Murli 
and of the mining rights in Lower Murli 
belonged to the Government. 

But the surface of Lower Murli belonged 
to Mr. Bose and the immediate right to 
possession of the surface cf Upper Murli 
and of the minerals in both belonged to the 
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respondents. It was for the respondents who; 
either had the immediate right to. posses 

sion or were in possession under the order 

of the Court and not for the Government 

who were not in possession to eject the 

Kalyanpur Company, if ejection was to be 

effected. Indeed the respondents might at 

any time have made that company defen- 

dants in the original action. Tke Govern- 

ment was under no duty to act; their duty 

was to leave those who claimed to be . 
entitled to possession of the soil to take 

the appropriate measures. í 

But it is said the Government did act 
in a manner hostile tothe respondents in 
that they incited the Kalyanpur Company 
to take or retain possession in defiance of 
the order of the Court. 

Their Lordships can see no evidence of 
this either in the letters or in the circum: 
stances of the case. In the first place it is 
to be noticed that the letter of March 28, 
is not written t> the Kalyanpur Company, 
but to the solicitors fo the respondents and 
there is nothing to show that it ever reached 
the eyes of Ghose or Bannerjee. But even 
if it had done soin their Lordships’ view, 
there is nothing in the letter itself to 
indicate that the Government were sup- . 
porting the Kalyanpur QOonpany. The 
letter is a statement of fact necessitated 
by the communication to which it was a- 
reply and sets out the considerations which 
weighed with tte Government in deciding 
to take no action. Their Lordships see no 
ground for suspecting the motives of the 
Government officials, much less evidence of 
a breach of the injunction. a 

The respondents, however, contended 
that even if the Secretary of State was 
not himself guilty of direct disobedience 
to the injunction which had been granted, 
yet the other two appellants were guilty 
of contempt upon the principles set out in 
Avery v. Andrews (6) and Seaward v. 
Paterson (1) (supra). In terms, however, 
those cases limit the offence of contempt 
by a person nota party to the injunction 
to cases where they aid and abet the party 
enjoined in its breach. Where as here, 
that party has not broken the injunction, 
it is impossible to hold that anyone has 
aided or abetted them in breaking it. 

The respondents sought to avoid this 
difficulty by maintaining that the do.ng 
by anyone of an act which was forbidden 
by the injunction was itself an offence. 

Their Lordships can find uo authority 


© (1882) 5LL J Oh. 414;46 L T 279; 30WR, 
564. 


. 
$ 


1938 
for so wide a proposition. Itis certainly 
not enunciated or indeed hinted atin the 
cases referred to nor do they think it is 


„sound in principle. 


Tbe actual wording of the injunction in 
the prescn' case is “to restrain the defen- 
dant and his servants from interfering 
with the plaintiffs’ lease.” Ghose and 
Bannerjee are not the servants of the 
Secretary of State and, therefore, did not 
do anything forbidden by the injunction. 

The utmost which the respondents could 
say was that the Kalyanpur Company, 
having derived their supposed interest frem 
the Secretary of State, who had been for- 
bidden to interfere with the respondents’ 
lease, were acting against the spirit if not 
the letter cf the injunction in taking or 
continuing in pcssession of the quarries, 
and were, therefore, guilty cf contempt in 
interfering with the respondents’ lease. 
The fact, however, that Ghose and Ban: 
nerjee, claimed on behalf of their ccmpany 
to derive title, rightly or wrongly (and 
their Lordehips will assume wrongly), 
through the Secretary of State, cannot, in 
their view, make them liable for an act not 
forbidden to them though forbidden to him. 
The questicn of the Kalyanpur Company's 
right to possession, if it is to be tested, 
must be fought out cn an issue properly 
framed against that ccmpany. 

In their Lordships’ view Ghcse, and 
Bannerjee could only be held liable fcr 
contempt if they had aided aud abetted 
the Secretary. of State in breaking the in- 
junction, and as bas been explained above, 
that liability must fail if the petition 
against the Secretary of State fails. 

Though the appeals were consolidated, 
the two questions were in their Lordships’ 
view distinct and it was proper that the 
first two apfellants should be separately 
represented. 

Their Lordships will, therefore, humbly 
advise His Majesty that both appeals should 
be allowed. and the order ceclaring the 
appellants guilty of ccntempt and ordering 
them to pay costs should be discharged 
and tLe respondents ordered to pay the 
costs of both sets of appellants before the 
Board ard in the Court below. 

D. Appeals allowed, 

Solicitors for the Appellants :— Messrs. 
H.S.L. Polak & Co. in Ist Appeal and 
Solicitor, Inaia Office, in znd Appeal. 

Solicitors for the Respondents.-Mesers. 
Sanderson Lee & Co. 
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PATNA HIGH COURT 
Civil Appeals Nos. 130 of 1934 
and 1008 of 1936 
March 31, 1938 
Courtney TERRELL, ©. J. AND 

Fazt ALI, J. 
SOMESHWAR NATH SINGH axp 
OTHERS—DEFgNDANTS — APPELLANTS 
versus 
RAGHUBANS LAL AND oTHgrs—~ 
PLAINTIFFS AND OTHERS— DEFENDANTS — 
RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), ss. 36, 148— 
Rent, abatement of—Deterioration of sotl—Pro- 
ductivity depending on irrigation—Want of irriga- 
tion and productivity going down— Deterioration, if 
permanent—OCustom making it incumbent on land- 
lord to maintain irrigation—Suit for rent ~Tenant 
should show loss due to neglect of landlord—Reduc- 
tion of rent, if can be granted--Landlord not giv- 
ing in suit for rent correct area and rental—Since 
sut, landlord parting with mauza~Suit, if bad— 
Decree that would be passed, nature of-—~Land 
tenure—“ Kashtkar ” and “ kasht ", whether exclude 
tenure-holder—Words and phrases. 

Under s. 38, Pengal Tenancy Act, abatement of 
rent may be claimed when the soil of the holding 
has without the fault of the raiyat become perma- 
nently deteriorated bya deposit of sand or other 
specific causes, sudden or gradual. The deteriora- 
tion which is contemplated by this section is a 
deterioration of the soil which must be more or 
less of a permanent character Where, however 
the productive capacity of the land depends on 
irrigation, the mere fact that for want of irrigation 
the land does not yield as much produce ag it did 
before, will not amount to a permanent deteriora- 
tion of the soil. At the same time it must be re- 
cognized that where it isshown that asa result of 
some local custom or by contract, the landlords are 
not entitled to receive thefull rent unless they 
maintain the irrigation system in good order, suit- 
able relief can be given to a tenant even in asuit 
for rent, For this purpose, however,.the case whe- 
ther itis based on custom orcontract must be 
clearly made out in the pleadings and supported by 
proper evidence. A tenant may also in certain cir- 
cumstances make a counter-claim for damages 
when he has sustained any loss owing to the 
omiseion on the part of the landlord tocarry out 
his obligation to him or the tenants in general, 


The landlords had, since the institution of the 
suit for rent, parted with his interest in the mauza, 
The suit did not correctly state the rentaland area 
in tenant's possession. It was contended that the 
suit was bad under s. 148, Bengal Tenancy Act : 

Held, that as the plaintifis had since the suit 
parted with their interest in the mauza any decree 
which might be passed in the suit would have 
under the law the fource of a money decree only, 
This being so the plea of the defendants that the 
plaintifs’ suit must fail, because the area ånd the 
rental hed not been correctly stated by the plaint- 
iffs could not be sustained. There was no reason 
why the plaintifs should not be awarded a decree 
in respect of such amount as might be found to 
be due from: the defendants. 


The terms kasht and kashtkar are generally used 
with reference to raiyats, but they are after all 
mere general expressions implying thatthe land ig 
in direct cultivation of the person described gg 
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„kashtkar and do not necessarily suggest that such 
a person cannot be a tenure-holder R 

C. As. from the original decree of the 
Sub-Judge, Gaya, dated January 23, 1934, 
and August 19, 1936, respectively. 

Messrs. G. P. Singh fin No. 130) and 
D. N. Varma (in No. 1008), for the Appel- 
lants. 

Messrs. Chaudhury Mathura Prasad, 
D. N. Varma and Ramchandra Prasad (in 
No. 130) G. P. Singh and Rajani Kant 
Sinha (in No. 1008), for the Respondents. 


Fazl Ali, J—These appeals arise out 
of two suits for rent, these being Suit 
Nc. 28 of 1932 in which the plaintiffs 
(Raghubans Lal and others) claim a twelve» 
annas rent from 1336 to 1339 Fasli and 
Suit No. 1101 of 1934 where the claim is 
by another co-sharer landlord for a six- 
‘annas share in the rent for 1340 and 1341 
Fasli in respect of certain lands in village 
Ghangaila Daryapur. It appears that in 
Mauza Ghangaila Daryapur one Ram Khela- 
wan Singh had a four-annas dar-mukarrari 
interest and he also held 145°06 acres 
of land atan annual rental of Rs. 1,377-4-9. 
This land was describedin the Record of 
Rights as his tenure and part of it was 
in his khas possession and recorded as ba- 
kashat and about 100 acres were in possession 
of tenants who paid either nakdi or bhaoli 
tent. Some time about 192d Kam Khelawan 
sold the entire land to Someshwar Nath 
Singh and other members of his family 
who are the contesting defendants in the 
two suits. Ram Khelawan has also parted 
with his four-annas dar mukarrari interest, 
but it is not clear to whom this interest 
has now passed. In each of the suits the 
plaintifs are either mukarraridars or dar- 
mukarraridars of a six-annas interest only 
and the holders of the remaining interest 
have been impleaded as pro forma defen- 
dants. 

The main defence in both the suits is that 
the plaintiffs are not entitled to realize the 
full rent inasmuch as owing to their cmis- 
- gion to maintain the irrigation system in 
good order, the lands of the village have 
greatly deteriorated in productive capacity. 
In Suit No. 28 of 1932 the contesting defen- 
dants’ have taken a further plea that the 
suit is not properly constituted, inasmuch a3 
the rent and the area of the lands have not 
been correctly stated and because the plain- 
tiffs have claimed a twelve-annas share in 
the total rent, although they are dar- 
mukarraridars of only a six:annas share in 
the village. It appears that there are two 
‘ghars in village Ghangaila Daryapur which 
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are known as Purwari and Dangra Ahars. 
The defendants’ case is that by means of a 
pyne which connects these ahars with a 
small river named Sinane, water used to be 
brought and stored in these two ahars and 
then distributed to the lands of various 
tenants including the defendants for the 
purpose of irrigation. According to the farde 
e-ab-pashi (Ex. E) filed in Suit No. 28 of 
1932, the two ahars “are to be repaired by 
the mukarraridars and dar-mukarraridars 
of the village” and a Comissioner who was 
deputed to make a local investigation has 
reported that these two ahars nave not 
been repaired for a considerable time with 
the result that no water can now accumulate 
in Dangra ahar and the entire water which 
comesinto it is drained off by means of 
a nala recently formed. As the plaintifis 
have not assailed this report, it has been 
accepted by the Courts below in both the 
suits, but the learned Munsif in Suit 
No. 1101 arid the learned Subordinate Judge 
in Suit No. 28 have expressed the view that 
the contesting defendants themselves were 
partly responsible for the alleged dislocation 
of the irrigation arrangement. The learned 
Munsif deals with the matter as follows :-- 

“Under this khewat, there is a bakasht khata of the 
tenure-holder and other riyati khatas, some bhaoli 
and some nakdi With regard to the bhuoli khatas, 
the entry in the khatian ix. 1)is that the darmiant 
khewaraar or in other words Kum Khelawan Singh 
and, after him, his vendees, that is defendants Nos. 1 
to 4, are to maintain the irregation arrangements 
in proper workingorder. The fard-e-ab-pashi Ex. B 
also shows that the obligation.of making gilandazi 
and other repair works of the ahars and pyne in 
the village is onthe mukarraridars and dar-mukar- 
raridars or in other words on the superior maliks 
not excluding the intermediate tenure-holders, 

Initially, therefore, this obligation was on defen- 
dants Nos. 1 to 4 as well and they cannot shift 
the entire responsibility on the mukarraridars 
and dar-mukarraridara only. It was, therefore, a 
part of these defendants’ duty to construct and 
repair the irregation works at their cost and then 
tu come in for contribution against the other 
maliks if they defaulted in paying their quota of 
the cust, and this affords no basis in the present 
cuse, for claiming suspension or reduction of rent 
payable for the tenure.” 


The learned Subordinate Judge in Suit 
No, 28 came to asimilar conclusion but by a 
different process of reasoning as will appear 
from the following extract from his judg- 
ment; 

“The entries in the khatian show that in reapect 
of the bhaoli holdings the landlords are liable to 
maintain the irrigation system. Thpre is uo such 
mention in respect of the :nakdi holdings of the 
village, There is a very small area of ohaoli 
lands is this village as appears from the khatian. 
It can, therefore, be inferred that it was the duty 
of the tenants to keep the irrigation system of the 
village in proper order, and I think, it was for the 

. 
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fault of the raiyats that the lands do not yield 
sufficient produces.” 

The lower Appellate Court, however, has in 
Suit No 1101 of 1934 held that if it could be 
established that the lands have deteriorated, 
the defendants would be entitled to some 
relief and has remanded the casa for the 
purpose of ascertaining 

“whether there has been a deterioration of the land’s 
productivity owing to the neglect of the irrigation 
system by the landlord and thereafter determine 
the question of the amount of rent to be paid by 
the defendants.” 

The result is that there are at present 
two conflicting decrees in the two suits and 
in order to settle this conflict in the decrees, 
the two appeals have been heard together 
with the consent of the parties, As I have 
already stated the fard-e-ab pashi shows 
that it was the duty of the landlords to 
repair the Dangra Ahar and Purwari Ahar 
(plots Nos. 315 and 1034) and there can be 
no difficulty in construing this document. 
But there is a note in the khatian against 
the lands which were held on bhaoli rent 
under Ram Khelawan, the predecessor-in- 
interest of the contesting defendants to 
the effect that “the costs of irrigation and 
earth-work were met by the tenure-holder’, 
that is to say, Ram Khelawan. Whether, 
by the cost of irrigation and earth-work 
‘referred to in the note was meant the cost 
of repairing any particular pynes or water- 
passages outside Ram Khelawan's tenure 
which brought water to these bhaoli lands 
or it had reference to any particular arrange- 
ments within 
matter which could be elucidated by evi- 
dence as to how these lands used to be 
irrigated before, but unfortunately neither 
party has offered any evidence on the point. 
_Indeed one of the main difficulties in 

deciding the principal issue raised on behalf 
of the defendants is that evidence which 
ought to have been adduced by them as 
2 certain material facts has not bcen adduc- 
ed. 
In the first place it is difficult to decide on 
“the materials on the record what is the status 

of the defendants with reference to the lands 
in suit. These lands have been described 
as kasht in the plaint of both the suits and 
in the plaint of one of the suits the defen- 
dants are stated to be kashtkars. ‘ihe lower 
Appellate Court in Suit No. 1101 of 1934 
has accordingly held that the defendants 
must be ratyats and cannot be tenure-holders, 
but it appears to me that his conclusion 
cannot be supported in law. It is true that 
the terms kasht and kashtkar are generally 
used with reference to raiyats, but they 


178—63 & 64 


SoMESHWAR Nata SINGH v. RaGUOBANS LaL (PATA) 


the tenure itself was a` 


497 


are after all mere general expressions 
implying that the land is in direct cultiva- 
tion of the person described as kashtkar 
and do not necessarily suggest that such a 
person cannot be a tenure-holder. The infer- 
ence which is suggested by the entry in 
the Record of Rights is that the defendants 
are tenure holders and it is strengthened by 
the fact that the total area in possession 
of the defendants is more than 100 bighas. 
This inference could have been rebutted 
only by some clear evidence as to the 
purpose for which the tenancy was originilly 
acquired, but no such evidence has been 
offered on behalf of the defendants. A 
further complication is introduced into the 
case by the fact that Ram Khelawan 
himself was a dar mukarraridar of a four- 
annas interest in the village and in Suit 
No. 28 of 1932 Someshwar Nath Singh, defen: 
dant No. 1, bas made certain statements 
which show thatthe obligation to maintain 
the irrigation arrangements lay not only on 
the plaintiffs and other mukarraridars of the 
village but on him also. These statements 
run as follows: 

“(1) We defendants are mukarraridars; (2) Maliks 
including myself used to maintain the irrigation 
arrangements till 1821; (3) We, the defendants, 
remained in possession of the four-annas takhta 
in Mauza Ghangaila till the partition was set 
aside. We did not repair the pynes, etc, as they 
are all joint. I did not repair and did notsuefor 
recovery of the amount payable by the other 
maliks.” 

In view of these statements, it is urged 
on behalf of the plaintiffs that the lands 
which are in possession of the defendants 
must have formed part of the dar-mukarrart 
interest which was once held by Ram 
Khelawan, but there is no evidence as to how 
and when Ram Khelawan acquired these 
lands. It was urged by the learned Advocate 
for the defendants that the statements in 
question were either made by defendant 
No. lunder some misipprehension or they 
have not been correctly recorded by the 
Court below. Tae statements, howaver, are 
there and at least so far as the present 
litigation is concerned, they cannot be alto- 
gether discarded. 

The next difficulty in the way of the defen- 
dants is that they have not clearly stated in 
their pleading upon what basis they claim 
reduction of rent. It was urged before us 
that the defendants are entitled toa reduc- 
tion of rent unders. 38, Bengal Tenancy 
Act, but s. 38 applies only to an occupancy 
raiyat and the defendants cannot invoke it 
to their aid, unless it is clearly established 
by them that they are occupancy tenants, 
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Even, however, if the defendants are treated 
as occupancy raiyats, it is difficult to hold 
that s. 33 has any application to the facts of 
the present case. Unders. 38 abatement of 
rent may be claimed when the soil of the 
holding has without the fault of the ratyat 
become permanently deteriorated by a deposit 
of sand or other specific causes, sudden or 
gradual. The deterioration which is con- 
templated by this section is a deterioration 
of the soil which must be more or less 
of a permanent character. Where, how- 
ever, the productive capacity of the land 
depends on irrigation, the mere ‘fact that 
for want of irrigation the land does not 
yield as much produce as it did before, 
will not amountto a permanent deteriora» 
tion of the soil. At the same time it must 
be recognized that whereit is shown that 
as a result of some local custom or by con 
tract the landlords are not entitled to re- 
ceive the full rent unless they maintain 
the irrigation system in good “order, suit- 
able relief can be givento a tenant even 
in a suit for rent, For this purpose, how- 
ever, the case whether it is based on custom 
or contract must be clearly made out in 
the pleadings and supported by proper 
evidence. A tenant may also, in certain 
circumstances, make a counter-claim for 
damages when he has sustained any loss 
owing to the omission on the part of the 
landlord to carry out his obligation to him 
or the tenantsin general. But in thesuits 
before us the defendants have neither pro= 
perly pleaded matters which should have 
been pleaded nor have they proved facts 
which would have enabled this Court to 
give them necessary relief. As I have 
already stated, a Commissioner was deput- 
ed in Suit No. 28 of 1932 to make a local 
investigation but his report is confined 
almost exclusively to the irrigation arrange- 
ments of the village and though he has 
somewhat casually referred to some of the 
plots in the possession of the defendants, 
yet the fact remains that he made no 
detailed investigation as to how the defend- 
ants’ lands are irrigated and what was 
their productive capacity when the irriga- 
tion arrangements were in normal condition 
and how and to what extentit bas been 
affected since. . 
Defendant No.1 has stated somewhat 
vaguely in his evidence thatthe productive 
capacity of the land in his possession has 
been reduced to three or four annas in the 
_ rupee, but this statement is not supported 
by the statement of any other tenants of 
the village whose lands must have been 
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likewise affected and is opposed to the 
statement of tke plaintiffs’ patwari which 
is to the effect that the productive capa- 
city of the lands have nct been affected in 
the least. It is certainly remarkable that 
the plea which is raised now by the de- 
fendants was not pressed by them when 
they were sued for the rents of 1332 to 
1335. As the onus to prove the special plea 
raised by the defendants was clearly on 
them andthey have failed to discharge the 
onus, it appears to me that the plaintiffs’ 
suit should be decreed. To order a remand 
atthis stage will amount to ordering a 
new trial requiring fresh pleadings and 
fresh evidence which should have been ad- 
duced by the defendants in the original 
trial. Besides by the decree in the present 
suit the defendants will not be debarred 
from claiming in any suit which may be 
brought against them in future the relief 
which they have claimed in these suits and 
I have no doubt that appropriate reliefs 
will be granted to them if they adduce 
sufficient and reliable evidence on the 
points already indicated by me. 

In order to understand the further plea 
which has been raised by the defendants 
in Suit No, 28, it will be necessary to state 
certain facts, Mauza _Ghangaila apper- 
tains to Mahal Belkhara, Tauzi No. 299, 
which appears to have been the subject- 
matter of a partition suit instituted in 
1917. On April 18, 1918, a preliminary 
decree was passed in that suit and a final 
decree was passedon December 22; 1922, 
Under this decree the plaintiffs in Suit 
No. 28 of 1932 gota patti of twelve-annas in 
village Ghangaila and to this patti the 
Court allotted about 112 acres out of the 
total area-of 145 odd acresin possession of 
the defendants. As, however, the rents of 
some of the villages under partition were 
being commuted by the Revenue Courts at 
the date of the final decree, it was provided 
in the decree that if the total nakdi rent of 
any of the villages after commutation was 
found to be less than the rent stated in 
the jamabandi on the basis of which the 
partition bad been made, the party pre- 
judiced by the commutation would be ab 
liberty to re-open the partition. In accord- 
ance with these provisions one of the 
cossharers wanted to re-open the matter in 
the year 1927 and he obtained an order 
from the High Court on* November 14, 
1929, as a result of which the partition was 
set aside andthe statusquo ante restored. 
The present suit was instituted by the 
plaintifis on September 19, 1932, to re- 
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cover rent and cess from 1336 to 1339 up 
ta the end of which the co-sharers of Mauza 
Ghangaila had been in separate possession 
of the patti allotted tothem by the parti- 
tion. Their case was that they were en- 
titled to a twelve-annas share in the rent of 
these years in view of the partition decree 
and in their plaint the area of the lands 
in respect of which rent was claimed was 
stated to be not 145 acres but 112 acres odd. 
On the other hand the contention which 
was put forward on behalf of the defendants 
was (1) that the plaintiffs’ suit was liable 
to be dismissed because the area and the 
rental of the lands in possession of the 
defendants had not been stated correctly as 
required by s. 148, Bengal Tenancy Act, 
and (2) that in any event the plaintiffs 
were not entitled to claim more than six- 
annas share in the rental because the pre- 
sent suit was brought after the partition 
had been set aside by the High Court and 
they had got possession of their original 
share in the mauza by means of dakhal 
dehant. The learned Subordinate Judge 
has overruled these contentions and 
decreed the plaintiffs’ claim in full. 

_ Now it appears that the plaintiffs have 
since: the suit parted with their interest 
in the mauza and, therefore, any decree 
which is to be passed in the suit will have 
under the law the force of a money decree 
only: This being so,the plea of the de- 
fendants, that the plaintiffs’ suit must fail, 
becatisa the area and the rental have not 
been correctly stated by the plaintiffs cannot 
be sustained. There is no reason why the 
Plaintiffs should not be awarded a decree 
in respect of such amount as may be 
found to be due from the defendants. 
The defendants’ plea of payment has not 
been pressed either in this Court or in the 
Court below and having regard to the 
special facts of the case, I think that the 
plaintiffs’ claim has been rightly decreed 
in full by the trial Court. The plaintiffs were 
in possession of twelve-annas share during 
the years in suit and it has been estab- 
lished by them that after the partition was 
set aside they had to pay compensation to 
the Solano estate (also a six-annas co-sharer) 
for being In possession of its share in the 
mauza. It is not the case of the defendants 
that they have paid any rent to the Solano 
estate during. this period and the learned 
Advocate who appears in this Gourt for the 
Solano estate admits that having realized 
compensation from the plaintiffs, the estate 
18 not entitled to claim rent separately 
from the defendants in respect of the period 

h 7 ? 


vENKATAOHALA MUDALIAR V. PAR COIMBATORE MUNIoIPALITY (MADR.) 


499 


in suit. In my opinion, therefore, the 
plaintiffs are entitled to twelve-annas share 
in the rent for the period in sit. I would, 
therefore, decree the plaintiff's claim for 
rent and the cess in both the suits, but 
inasmuch as it has been established beyon 
doubt that the plaintiffs were uader an 
obligation to repair at least the two ahars 
in the village and they have deliberately 
neglected to carry out their obligation, I 
would not allow any damages or interest 
pendente lite to the plaintifis and direct 
that the parties should bear their cost 
throughout, the costs of the commission to 
be borne entirely by the plaintiffs in Suit 
No. 28 of 1934. The decretal amount shall, 
however, carry interest at 6 per cent. 
from this date till the date of realization. 
Subject to these modifications the decree of 
the trial Courts in both the suits must be 
affirmed and the decree of the lower Ap- 
pellate Court in Suit No, 1101 of 1934 set 
aside. The objection of the defendants to 
the amount of cess claimed by the plaintifis 
not being substantiated is overruled. 


Courtney-Terrell, C. J.—I agree. 
D. Order accordingly. 





| MADRAS HIGH COURT 
Civil Revision Petition No. 563 of 1936 
January 7, 1938 
Stopart, J. 
Babu VENKATAGHALA MUDALIAR—~ 
PLAINTIER —PETITIONER 


vergus 
Tas COIMBATORE MUNIOIPALITY— 
DBFENDANT—— RESPONDENT 

Madras District Municipalities Act (V of 1920) 
sa, 3 (25), 93—Person having house in Municipality 
living there from April Lto 7 and September 9 to 30 
—He informing Municipal Commissioner his intention 
to remain absent from April 7 toend of August— 
House not let out during absence Person held liable 
to profession tax. 

Petitioner had a house in Coimbatore where he 
ordinarily lived and he actually lived inthe Munici- 
pality from April lto 7 and from September 9 to 30. 
Between April 7 and September 9, he was absent at 
a hill station Before going to a hill station he in- 
formed the Municipal Commissioner that he in- 
tended to beabsentfrom April 7 till about the end of 
August. He had not let the house to anyone else 
during his absence: $ 

Held, that the person was at liberty to return to his 
house at any time and could not be said to have 
abandoned his iptention of returning by signifying 
his intention to be absent for sometime. Hse was, 
therefore, liable for profession tax 

O. R. P. praying the High Court to revise 
the decree of the Court of the District 
Munsif of Coimbatore in 8.0.8. No. 1400 
of 1935, 
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. Order.— Without seeing the order 
of the Council (assuming that there was 
such an order) it is impossible tosay on 
what ground the Council justified the 
levy of profession tax on the petitioner, 
and without knowing that, it is impossible 
to say that the provisions of the Act 
have been complied with. If they have 
been complied with the decision of the 
Council is final and no, suit lies. See 
g. 354 of the Act. The lower Court should 
have, J think, satisfied itself on this point. 

However that may be, I agree with the 
lower.Ccurt’s finding on the merits. 

Petitioner has a house in Coimbatore 
where he ordinarily lives and he actually 
lived in the Municipality from April 1 to 
7. and from September 9 to 30. Between 
-April 7 and September 9, he was absent 
at Cconoor. That has been so found by 
the learned District Munsif. Before going 
to Cconoor he informed the’ Municipal 
‘Cornmissioner that he intended to be 
absent from April 7 till about the end 
of August. Under s. 93 (1) (b) a person 
who in any half-year resides in the Munici- 
pality for not less than sixty days shall 
pay yearly profession taxcn income from 
pension or investments. Petitioner did not 
reside in the Municipality for 60 days in 
the ordinary sense of the term. ‘Did he 
eee in the sense defined ins. 3, sub- 
B. T 

Sub-section 25 is ‘A person is deemed to 
reside in any house if he sometimes uses 
any portion if it as -a sleeping apartment’ 
“and ‘is not deemed to. cease to reside in 
any such house ‘merely because he is 
absent from it, if he is at liberty to re- 
turn at any time and‘ has not abandoned 
his intention of returning.’ 

It is the last clause which has to be 
construed. Had the petitioner ceased to 
reside in his house within the meaning of 
this clause during the whole of the period 
April.7, to September 9. 

There can be no doubt that he was at 
liberty to return at any time as he had 
not let tke hcuse to any one else. 8o 
. the cnly question is whether the seeond 
“part of the clause applies. Leaving out 
“the words about liberty to return, the clause 
_ reads: “a person is not deemed to cease 
to reside in any such house merely because 
he is absent from it if he has not abandon- 
‘ed his intention of 1eturning”’. Can aman 
_be gaid to have abandoned his intention 
| Oj retuning when he merely signifies his 

iniention of being absent at a hill’ station 
‘for a certain period. I do not think’ ‘so, 


All that petitioner said here was that he 
might re-occupy the house about the-end 


of August. .I dismiss the petition with 
costs, eng - 
Nw Bs | ari 


Petition dismissed. . 


BOMBAY HIGH COURT `. |» 

Second Oivil Appeal No..680 of 1936 `: 
January 28, 1938 Nee, 

: “Divatia,d. 2 
KRISHNA HUKUMOHAND GUJAR—.. 
_SUDGMENT-DEBTOR—APPELLANT  . 
versus = S D 

MADHAV DATTATRAYA.KIRPEKAR— 

. DeroREH-HOLDER— RASPONDENÉ., |... 
Decree — Registration — Attachment of immopable 
property before judgment in money -auit—Judgment- 
debtor undertaking not.to dispose .of property.till 
decision of suit —Attachment :raised—Consent decree 
andcharge onsame property—Decree held did not 

require registration. —s. A ae ee 
-If in a money suit acharge is created in the deGree 
by consent over certain properties which are not the 
subject-matter of the suit or proceeding, it would re- 
quire registration. Ramayya.v. Bangaru Rangaraju 
(1) and Simbhuram Beriwala v. Gulzarilal (2), relied 

on. i as 
If even ina money suit certain property is attached 
before judgment and the attachment is continued till 
the dateof the decree and a consent decree is taken 
by which the very property which had been attached 
is charged under the consent order, the decree would 
not require registration inasmuch as the property 
attached was the subject-matter of a proceeding, viz., 
the attachment proceeding. .The case would not be 
different if the Ogurt directs that the attachment be 
raised, because the judgment-debtor specifically agrees 
in writing, inother words he gives an undertaking, 


. that he would.not dispose of the immovable property 
. till the suit was decided. Now, in law, an under- 


taking opéfates as an injunction. Therefore the pro- 
perty charged must be taken -to'be the subject-matter 
of the attachment proceeding at one stage and an-in- 
junction proceeding subsequently, . Govindaswami 
Mudaliar v. Rasu Mudaliar (3) and Chaturbhujdas v. 
Natvarlal (4), relied on. 4 


8. ©. A. against the decision of the 
qa Judge, Satara,in Appeal No. 8 of 
1 35. = 

Mr. P. V. Kane, for the Appellant. 

Mr. Y. V. Dizit, for the Respondent, | | 

Judgment,— These appeals arise in exe- 
cution proceedings and involve a common 
question of law. They are preferred by the 
judgment-debtor against an order directing 
that the decree.should .be executed against 
certain property cver which a charge had 


been created by consent of parties. ‘Lhe 


question of law was whelher the decree 
required registration. ‘The -judgment-deb- 
tor’s. centention was that the suit was: to 
Tecover a epecific amcunt of .money.and- in 


that suita consent deciee was. taken by 


which a charge was created over certain 
+ 
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property, and. that under s. 17 (2) (v),- 
Registration Act, the decree required to be: 
registered inasmuch as exemption from. 
Tégistration was granted to- decrees or 
orders of a Court except those which were 
expressed to be made on a compromise and 
comprising immovable property other than 
that which was the subject-matter of the 
suit or- proceeding, and as the property 
charged was not the subject-matter of the 
suit, the decree creating a charge on it 
required registration. It is quite true. as 
held in several cases, for example, Ra- 
mayya v. Rangaraju (1) and Simbhuram 
Beriwalla v. Gulzarilal (2), that if ina 
money suit a charge was created in the 
decree by consent over certain properties 
which are not the subject-matter of the 
suit or proceeding, it would require registra- 
tion, . 

“ But that is not the only circumstance 
here. It appears that the plaintiff had 
applied for attachment before judgment of 
the very property which has been charged 
in the decree. That attachment was pro- 
visionally granted. At the time of the 
final hearing of the attachment proceed- 
ings, the judgment-debtor agreed in writing 
that he would not dispose of the immov- 
able property, which was attached, by 
mortgage or sale till the suit was decided, 
and the ‘plaintiffs stated that as the defen- 
dant had agreed to as above, they had no 
objection to the cancellation for the present 
of the order of attachment before judgment 
as requested by him. Thereupon the Court 
directed that the attachment should be 
raised. Now, there is authority for the 
proposition that if even in a money suit 
certain property is attached before judg- 
ment and the attachment is continued till 
the date of the decree and a consent decree 
is taken by which the very property which 
had. been attached is charged under the 
consent order, the decree would not require 
registration inasmuch as tbe property 
attached. was the subject matter of a pro- 
ceeding, viz. the attachment proceeding, 
“under s. 17:2) (vi), Registration Act: That 
-has been. laid down in Govindaswami 
‘Mudaliar v. Rasu Mudaliar (3). The 
judgment-debtor, however, contends that 
the- attachment here was raised, 


-US ATR ,1937% Mad. 504: 170 Ind. Cas. 883; (1938) 
1 ML J 325; (1937) M W N 239; 45 LW 501; 10 RM 


253, 
(2) 40 O WN 974; 164 Ind. Oas. 1009; 9 RO 332; 
LL R (1937)1 0al. 65. 

(3)58 M 781; 156 Ind. Oas. 791; A I R 1935 Mad, 
232: 68 MLJ 41; 41 L W 301; (1935, M W N 501; 8 R 
M49. i 
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:and that no attachment was pending at 


the date when the consent decree was 
passed. It is clear, however, that although 
the Court directed that the attachment be 
raised, thit order was passed because the 
judgment-debtor specifically agreed in 
writing, in other words he gave an under- 
taking, that he would not dispose of ‘the 
immovable property till the suit was 
decided. Now, in law, an undertaking 
operates as an injunction: see Woodroffe 
on Injunctions, pp. 140 and 141, and Kerr 
on Injunctions, p. 668, and that has also 
been recently laid down by our High 
Oourt in Chaturbhujdas v. Natvarlal (4). 
That being so, it must bə taken that there 
was an injunction operating against the 
judgment-debtor with regard to this pro 
perty till the suit was terminated, and 
when the consent decree was passed, the 
very property, with respect to which the 
undertaking was given and which should 
therefore be taken to ba the subject-matter 
of an injunction of the Court, was charged. 
It is mentioned in the decree that a charge 
in respect of the whole amount due under 
the decree had been kept on all the pro- 
perties which had been attached ia the 
said suit as per special application. It was 
therefore clear in the minds of the parties 
that the property which had been attached 
before judgment and which subsequently 
became the subject matter of the under- 
taking by the judgment-debtor was. charged 
for the decretal amount. In my opinion, 
tberefore, the property charged must be 
taken to be the subject-matter of the 
attachment proceeding at one stage and an. 
injanction proceading sabsequently, and’ 
therefore the principle of the ruling 


in Govindiswami Mudaliar v. Rasu 
Mudaliar (3), would apply to the 
present case, with the result that the 


decree does not require registration. I 
therefore agrea with the lower Gourt that 
the property is liable to be attacued and 
sold in execution witnoat the decree being 
registered. Both the appeals are, therefore, 
dismissed with costs. 

D. Appeals dismissed, 

(4) 33 Bom. L R 1109; 134 Ind, Oas, 1165; A I R 1931 
Bom, 599; Ind. Rul. (1931) Bom. 45. 
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- PATNA HIGH COURT 
Criminal Revision No. 376 of 1938 
July 28, 1938 
James, J. 
DEOCHARAN SINGH AND 0OTHERS— 
PETITIONERS 

: versus 

RAMSUNDER SAHU—Obpposire Party 

Penal Code (Act XLV of 1860), 3. 426—Person 
obstructing right of water-course belonging to 
another—Owner destroying obstruction and causing 
loss to person obstructing—Whether wrongful loss. 

A person obstructing a right of water-course 
belonging to another commits an act of trespass 
and the loss caused to him by the persons entitled 
to the right when they destroy that obstruction in 
order to exercise their own right of water-course 
cannot be considered to be wrongful loss within the 
meaning of s, 426, Penal Code. In re Dharmalinga 
Mudaly (1), relied on. 

Cr, from an order of the Sub- 
Divisional Magistrate, Daltangunj, dated 
April 29, 1938. 

Mr. Yarinandan Singh, for the Petition- 

ers. 

: Mr. Raj Kishore Prasad, for the Opposite 
arty. 


Order.—The petitioners have been fined 
fifty rupees each under s. 426, Indian 
Penal Code. In village Dhekcha in 
Palamau District one of the sources of 
irrigation isan ahar bearing plot No. 470 
which according to the fard-ab-pashi is fed 
by apyne It appears that the pyne which 
feeds the ahar descends from the slope of a 
hill which bears plot No. 105. In recent 
partition proceedings plot No. 105 fell to 
Ramsunder Sahu who set about reclaiming 
a portion of the lower slope across the bed 
of the pyne which feeds the ahar in plot 
No. 470. The petitioners who enjoy the 
right of irrigation from plot No. 470 cut 
the pyne of the complainant's ahar at 
the places where it obstructed their water- 
course. for which they have been convicted 
for mischief. They snatched away the 
spades of the three labourers at the same 
time for which they were convicted of 
theft; but no sentence was passed under 


s. 379. 

On behalf of the petitioners itis argued 
that they committed no act of trespass 
when they cut the pyne at the place where 
it „obstructed the flow of water. The 
learned Advocate for the complainant 
objects that it was . not claimed in the 
trial Court or in the Appellate Court that 
the petitioners had a legal right to cut the 
bund: and he suggests that this is anew 
case on behalf of the petitionera which 
ought not to be put forward at this stage; 
_ but the learned Advocate for the petition- 
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ers is merely arguing on facts which have 
been found by thetrying Magistrate, or 
appear in the evidence of the Sub-Inspec- 
tor of Police, and on the irrigation record 
which is presumed to be correct unless it 
is proved by evidence to be incorrect, 
These proved facts show that the petitioners 
as beneficiaries of the irrigation’ rights 
from plot No. 470 are entitled to see that 
the source from which plot No. 470 is 
fed is not obstructed; and it appears 
that they have been enjoying this right at 
least since 1917 at the time when the par- 
tition was completed. These existing 
rights of irrigation were specially reserved 
so that although Ramsunder Sahu may 
have obtained possession cf plct No 105, 
his rights were limited by the right of 
water course enjoved by the beneficiaries 
of plot No. 470. When be obstructed thie 
right of water course, he was committing 
an act of trespass and the loss which may 
have been caused to him by the petitioners - 
when they destroyed that obstruction in 
order to exercise their own right of water- 
course cannot be considered to be wrongful 
loss. This case is in many respects similar 
tothatin In re Dharmalinga Mudaly (1) 
in which Gadasiva Ayyar, J., pointed out 
that a trespasser cannot by the act of 
trespass immediately give himself what 
the law understands by possession against 
the person whom he ejects. The complain- 
ant's enjoyment of possession of plot No. 
105 was subject to the rights of thoge 
entitled to benefit by the use of plot 
No, 470 andno offence was committed when 
the petitioners asserted those rights. The 
petition is allowed. The conviction and 
sentence under s. 426 are set aside. 

The petitioners have also been convicted 
of theft; but there has been no discussion 
in either of the Courts of the evidence on 
that point. It appears that for the removal 
of the obstruction spades were snatched 
from three of the complainant's labourers 
which ig likely enough; but there is no 
discussion of the evidence to the effect 
that after removing the obstruction the 
petitioners took the spades for themselves. 
The conviction under s, 379 may also be 
set aside. 

D. + Conviction set aside. 


(1) 39 M 57; 26 Ind. Oas. 171; A IR 1915 Mad. 78; 
15 Ör. L J 723;1 LW oll f 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1004 of 1934 
May 2. 1938 
Venxatasuess Ran AND ABDUR Raaman, JJ. 
VEDAKANNU NADAR—-PETITIONER 
versus 
GNANAYYA NADAR—RESPONDENT 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. IT, Art. 28 — Construction — Applicabilitu — 
Plaintiff claiming jewels of deceased wife as her heir 
—His succession to wife's property not disputed by 
defendant —Suit is triable by Small Cause Court. 

On a proper construction of the relevant words of 
Art. 28, Sch. Il to the Provincial Small Cause Courts 
Act, there must bea claim made by an heir as such, 
which claim is resisted by another person advancing 
a similar claim; otherwise, the Article does not 
apply. 

Where plaintiff sues defendant for the recovery of 
certain jewels as an heir of his deceased wife alleging 
that the defendant had wrongfully taken possession 
of them, andthe defendant doesnot dispute that the 
plaintiff has succeeded to his wife's property, the case 
raises no question of disputed succession and is 
triable by a Small Cause Oourt. Chediv.Gulabo (1) 
and Tika Sahu v, Chirkat Sahu (2), relied on. 
Samu Asari v. Anachi Ammal (3) and Rathinaswami 
- v.Nataraja(4),Overruled. Chinnayya v. Achamma 
(5), explained and distinguished. 


O. R. P. from the decree of the Sub-Judge, 
oH Dara, in Small Cause Suit No. 1185 of 
Mr. M. C. Sridharan, tor the Petitioner. 

Mr. J. S. Vedamanickam, for the Res- 
pondent. 


Venkatasubba Rao, J.—This civil 
revision petition has been referred to a 
Bench on the ground that it raises an import- 
‘ant question of law. The question turns 
. upon the construction of Article 28, Sch. II, 
to the Provincial Small Oause Courts Act. 
Under that Article “a suit fora legacy, or 
for the whole of or a share of a residue 
bequeathed by a testator, or for the whole 
or a share of the property of an intestate” 
is excepted from the cognizance of a Provin- 
cial Small Cause Court. The plaintiff sues 
for the recovery of certain jewels as the 
heir of the deceased wife. He alleges that 
upon her death in the house of her brother 
the defendant, the latter, wrengfully took 
possession of her jewels. That the plaintiff 
thas succeeded to his wife's property is not 
disputed by the defendant; in other words, 
the case raises no question of a disputed 
succession. In our opinion, on a proper 
construction of the relevant words, there 
must be a claim made by an heir as such, 
which claim is resisted by another person 
advancing a similar claim ; otherwise, the 
Article does not apply. This follows, as the 
various decisions on the point have held, 
from the use of the word ‘intestate’ in the 
section. The matter has been put clearly 
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by Banerji and Richards, JJ. who observe 
that the Article contemplates a suit be- 
tween rival claimants to the property of an 
intestate : Chedi v. Gulabo (1). The autho- 
rities on the point have been fully conail- 
dered by a Bench of the Calcutta High Conrt 
which has adopted the same view in Tika 
Sahu v. Chirkat Sahu (2) and it is unnecese 
sary to refer to thesame authorities again. 
As pointed out in that decision, In no pre~ 
vious case has a different view prevailed. 
The lower Court in holding that the Article 
in question does not apply to the present 
suit, has thus come toa correct conclusion. 

But Mr. Sridharan. the learned Counsel 
for the defendant-petitioner, contends that 
the lower Court’s view is wrong and relies 
in support of his contention upon two cases 
of our Court : Samu Asari v. Anacht Ammal 
(3) and Rathinaswami v. Nataraja (4). The 
first of them was decided by Ramesam, J. 
and the second is also a decision of a Single 
Judge (Pakenham Walsh, J.) who follows 
the eatlier decision. We are unable to fol- 
low these cases, for, asa question of con- 
struction. we are inclined to agree that the 
view -taken by the Oalcutta and the Allah- 
abad High Courts is right. As to Chinnayya 
y. Achamma (5), the present question did not 
arise there and there is no more than a 
passing observation On which the petitioner 
can rely. The object of the relevant part 
of the Article seems to be to remove from 
the cognizance of a Small Cause Oourt, 
mattera involving disputed succession, for} 
they may raise complicated questions. | A 
reference to the earlier_part of the Article 
strengthens this view. A suit for legacy or 
a residue, as is evident from the provisions 
ofthe Succession Act, may raise intricate 
questions of law and a Small Cause Oourt is 
nət expected to deal with such questions. 
In the result, the civil revision petition is 
dismissed, but we make no order as to costs. 

N.-S. Petition dismissed. 


(DALA Sa oad Gas, 743; AIR 1015 
On) ‘OM L J 554; 91 Ind. Oas. 561; A [R 1926 Mad. 
97; 22 L E Lass Maa. 310: e ans Gas. 613; Ind. Rul, 
LES O A i 
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LAHORE HIGH COURT 
Firsi Civil Appeal No. 390 of 1936 
December 16, 1937 
AvpIsoxn AND Din MOHAMMAD, JJ. 
Lala NANAK CHAND—PLaintire— 
APPELLANT 


versus 
Kanwar SARDAR SINGH AND orurrs— 
DEFENDANTS —- RESPONDENTS 

Companies Act (VII of 1913), 5. 235— Proceed- 
ings against director for misfeasance— Subsequent 
suit for compensation, 4 barred— Limitation for 
such suit—Limitation Act (IX of 1908), Sch. I, 
Art. 36, s. 18, 

On a company being wound up the remedy 
against a delinquent director whether for negligence, 
fraud or misfeasance is under s. 235, Companies Act. 
Once such proceedings are taken up, no subsequent 
action can lie against him on the principle of res 
judicata, for compensation for his delinquency. 
Where such a suit is brought more than two 
years after the date of misfeasance, it is also barred 
by time under Art. 36, Limitation Act, and the 
plaintiff cannot avail of s. 18 of the Limitation Act, if 
it is not established that the knowledge of his right 
was kept from him by means of fraud. 


F. ©. A. from the decree of the Senior 
Judge, Jhelum, dated May 12, 1936. 

Messrs. Shamair Chand and R. C. Man- 
chanda, for the Appellant. 

Messrs. M. L. Puri and J. G. Sethi and 
Malik Barkat Ali, for Respondents Nos, 1 
and 2 to 6, respectively. 


Addison, J.—A suit was brought by 
Navak Chand of Ohakwal against eight 
persons for recovery of Rs. 6500 by way 
f compensation and damages. It was 
lleged that the defendants opened a bank 
by name “Indian States Bank, Limited, 
Agra” and agreed to become directors of 
the bank; that on March 8, 1930, they 
registered the memorandum and articles 
of ascociation and on May 27, 1930, pub- 
lished under their signatures the pros- 
pectus, whereby they invited the public 
to purchase shares of the bank; and that 
the necessary certificate from the Registrar, 
Joint Stock Companies, Lucknow, was 
obtained on August 6, 1930, by fraud, 
although prior to that they had commenced 
working and had been selling and allotting 
shares. It was alleged that the prospectus 
contained false and misleading matter. 
Further, it was alleged that the defendants 
appointed Harbans Lal of Khushab as 
Superintendent of the Punjab branches of 
the bank and also appointed him as their 
agent to open a branch at Chakwal and 
that the plaintiff believed tle fraudulent 
and misleading assertions of Harbans Lal 
and considered the prospectus to be a true 
and correct one; he therefore purchased 
100 shares and paid Rs. 2,500 on Octo- 
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ber 28, 1930, as application money, and on 
December 12, 1930, Rs. 2,500 more as 
allotment money that Harbans Lal pro- 
mised to the plaintiff that the Chakwal 
branch would continue to function for a 
year and that this promise was confirmed 
by defendant No. 7 one Vidyarthi. The 
bank, however, closed its doors on Septem- 
ber 5, 1931, and went into veluntary liquida- 
tion on September 21, 1931, and an order for 
compulsory liquidation was obtained from 
tha Allahabad High Court on December 18, 


1931, when an Official Liquidator was 
appointed, It was further stated that the 
books were incorrectly kept, that the 


allotment of shares to the plaintiff was 

made without authority, that the Chakwal 

branch was closed before one year and 

that the defendants had contravened the 

provisions of ss. 100, 101 and 102, Oom- 

panies Act and committed fraud and’ 

misfeasance and were therefore liable to 

pay to the plaintiff compensation and 

damages to the extent of Ra. 5,000 with 

interest thereon at Rs. ¢ per cent. per 

annum, thus making the total claim of 

Rs. 6,500. It was admitted in the plaint that , 
misfeasance proceedings had been taken 

against the defendants in the Allahabad 

High Court which gave its decision in 

April, 1934, that fraud and misfeasance 
were disclosed in this judgment, and that 

the plaintiff came to’ know this in January, 

1935. The cause of aciion, according to > 
the plaint, arose on October 28, 1930, 

November 24, 1930,! and in January, 1935, . 
at Ohakwal. Accordingly the plaintiff 
brought the present suit. : 

The plaintiff omitted to state in the 
plaint that he himself was a joint tort- 
feasor along with the defendants. Misfea- 
sance proceedings were also taken against 
him in the Allahabad High Court where he 
compromised on paynent of Rs. 10,000. 
His statement in the Allahabad High Court 
shows that he also committed fraud and 
misfeasance. He wrote applications and 
pro-notes for his friend Sita Ram to whom 
payment was made without any security, 
whereas the plaintiff knew that Sita Ram 
was practically insolvent. It may be men- 
tioned here that the plaintiff was a local 
directcr of the bank at Chakwal. Obviously 
the plaintiff was using the branch at Ohak- 
wal and Dudial for his own ends. He got 
his son employed there he connived at 
payments to Sita Ram he concealed mate- 
vial particulars. The trial Judge dismissed: 
the suit and the plaintiff has appealed. 

On Issue No. 8, which was. as follows; “wag 
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the plaintiff misled by any ,misrepresenta- 
tion of any of the defendants or their agent 
in applying for shares”, the trial Judge has 
held in the negative. It appeared to the 
trial Judge that the plaintiff was induced 
to become a local director by Harbans Lal 
in order to obtain payment of Rs. 20 per 
meeting. In his agreement with Harbans 
Lal nothing was mentioned about the pros- 
pectus. The trial Judge held that he was 
Mainly induced to become a director and to 
take ghares in order to advance his own 
ends. His agreement with Harbans Lal, 
who was an ordinary employee of the bank, 
was not such an agreement as would make 
the directois liable aa Harbans Lal had no 
power to enter intoit. Tre trial Judge has 
further held that the suit is incompetent 
seeing that misfeasance proceedings were 
taken against the defendants under s. 235, 
Companies Act in the Allahabad Court, 
wherethe plaintiff himself was proceeded 
against under that section. On general prin- 
ciples of res judicata the trial Judge stated 
that he could not be allowed to bring a suit 
after such proceedings. It was further held 
that the suit was barred by limitation, 
being governed by Art. 36, Limitation 
Act and that s. 10 of the Act did not extend 
limitation as there were numerous authorities 
to the effect that directors were not truse 
tees. Further, the plaintiff knew what was 


-going on at the end of 1931 when he him- 


self went to Allahabad in connection with 
the liquidation proceedings. There was no 
question therefore of his coming to know 


: about fraud and misfeasance early in 1935 
` afer the Allahabad High Oourt’s judgment 


in 1934. 


It was contended before us that a sepa- 
rate suit lay as well as proceedings under 
s. 235, Companies Act. The plaintiff has 
based his cause of action on s. 100, Com- 
panies Act, and there isno question that 
any liability under that section has to be 


decided by the Court having jurisdiction ` 


under the Companies Act and it has been 
so decided. The law on this point is clearly 
stated at p. 216 of Palmer's Company Law, 
Edition 15, where it is said: 


“The civil remedy of a company against a delin- 
quent director, whether for negligence, fraud, mis- 
feasance, or breach of trust, is whilst the company 
is a going-concern by action (that is by euit). If 
the company is being wound up, the remedy is, 
except where the parties are not amenable to the 
winding up jurisdiction, under 8, 276, English 
Act (which corresponds to s. 235 of the Indian Act), 
commonly known as the misfeasance section, which 
gives power to the Court in a summary way to 
order any director or officer of the company who has 
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been guilty of miseasance to replace the moneys 
misapplied or to pay compensation.” 

Such an application may be made by 
either the Official Receiver or the liquidator 
or a creditor or contributory. We do not 
doubt that the same is the law in India 
where the scheme of the Act is the same 
otherwise there would be no finality attach- 
ing to liquidation proceedings. In fact, the 
plaintiff has had the effrontery to come to 
the Civil Courts after he himself had been 
penalized under s. 245, Companies Act. Sec- 
tion 229, Companies Act, shows that in the 
winding up cf a company the same rules 
shall prevail and be observed as in the case 
of insolvency proceedings. We therefore 
bold that this suit is incompetent, while 
we are further in agreement with the find- 
ing of the trial Judge that in the case of 
tke plaintiff, no misrepresentation has been 
established, his motive for joining the com- 
pany not being the false representation of 
the directors but his own greed to acquire 
money dishonestly. The suit is also barred 
by limitation which under Art. 36 is two 
years from the date of malfeasance, mis- 
feasance or nonefeasance. If there was any 
malfeasance, etc, it took place in 1930, 
Section 18, Limitation Act, cannot help the 
plaintiff as he was not by means of fraud 
kept from the knowledge of his right or the 
title cn which it was founded. His action 
may be based on fraud but it is not establi- 
shed that the knowledge of his right was 
kept from him by means of fraud. He him- 
self was as fraudulent as anyone else. The 
suit is thus long time-barred. It may here 
be mentioned that defendant No. 2, Nawab 
Jamshed Ali Khan, withdrew his name 
frem the directorate in August 1930 before 
the plaintiff joined the company. He certains 
ly cannot be made liable. These were the ° 
only questions agitated before us and we 
dismiss the appeal with costs one set to 
respondent No. 1 and one set to defend- 
ants Nos. 2 and 3 who alone were represent: 
ed before us. 

D. Appeal dismissed. 


PATNA HIGH COURT 
Appeal from the Appellate Decree No. 878 
of 1936 


i August 15, 1938 i 
Wort, Aa. C. J. AND MANOHAR LALL, J. 

Fram RAMPRATAP SIRINARAYAN— 

DEFENDANT—ÅPPELLANT 

versus 

DARSAN RAM, FLAINTIFE AND CTHERS— 

Dergnpants—RESPONDENTS 
Registration: Act (XVI of. 1908), ss. 87, 47—-Operae 
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tion.and scope of—Priority—Compromise decree on 
February 19, 1932, and charge ereated on subject- 
matter—Subject-maiter mortgaged on April 26, 1932, 
Compromise registered on June 10, 1933—Registra- 
tion held invalid and mertgagee had priority. 

The operation of s. 87, Registration Act, does 
not extend to those cases in which an application 
for registration is made out of time 

Section 47, Registration Act, refers to a register- 
ed document and its operation from the date on 
which it would have operated if no registration had 
been required or made. 

The appellant obtained a compromise decree on 
February 19, 1932, by which a charge was created 
on the property which wasthe subject-matter of a 
mortgage executed in favour of the respondent on 
April 26, 1932, The compromise ofthe appellant was 
registered on June 10, 1933: 

Held, that the Registrar had no jurisdiction to 
register the document. Thatthe mortgagee of the 
mortgage of April 26, 1932, had priority over the 
appellant. i 

A. from a decision of the Judicial Commis- 
sioner cf Chota Nagpur, dated May 2, 1936, 
affirming a decision of the Munsif at 
Hazaribegh, dated December 11, 1935. 

Mr. K. K. Banerji, for the Appellant. 

Messrs. B. C. De and A. B. Jha, for the 
Respondents. 


Wort, Ag. C. J.—This appeal raises a 
question of priority. The appellant obtain- 
ed a compromise decree (soit is stated) on 
February 19, 1932, by which a charge 
was created on the property which was the 
subject-matter of a mortgage executed in 
favour of the respondent in this appeal on 
April 26, 1932. The compromise of the appel- 
lant was registered on June 10, 1933 and 
in those circumstances the Court below has 
held that the registration was invalid and 
as a Consequence of that finding has held 
that the mortgagee of the mortgage of April 
26, 1932, has priority over the appellant. 


Mr. K. K. Banerji on behalf of the appel- . 


lant contends that the registration was a 
* valid registration. His argument depends 
on afurther contention that the decree was 
not drawn up by the Calcutta High Court 
on its Original Side until June 1, 1933, 
which would make the registration in the 
same month within time under 5, 23 of the 
Registration Act, If we are to accept 
that statement although there is no evi- 
dence of it before us, that is to say, there 
is no finding in the court below on this 


question of fact, it puts Mr. Banerji’s 
client * completely out of , Court 
by reason of 8. 47 of the Regis- 
tration Act, because we must assume 


prima facie that the operation of the charge 
dated from June 1, 1933, the date upon 
which the decree was drawn up by the 
“master of the Court as T have stated. That 
would appear to conclude the matter. 
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There was one suggestion during the 
course of the argument that, even assuming 
that the compromise wasto be taken ng 
having been executed on February 19, 1932, 
(in which event of course the appellant 
would have priority’, the registration of 
June 10, 1938, must be valid on the 
assumption that what ought to have been 
done was in fact done, and that In any 
event the irregularity in registering the 
document would be cured bys. 87 of the 
Registration Act. There is a clear autho- 
rity, however, of the Judicial Committee of 
the Privy Council inthe case of the Ma 
Pwa May v. 5. R.M.M A. Chetiyar Firm 
(1), that the operation of s., 87 does not 
extend to those cases in which an applica- 
tion for registration is made out of time. 

The further contention is that under 
s. 47 the operation of this decree of 
June 1, 1933 (if we are to take it to beas 
on that date), must take effect from the 
date upon which tte parties entered into 
it, after a careful consideration of that 
point it seems tome to be an impossible 
construction of 8.47. Section 47 refers to 
a registered document and its operation 
from the date on which it would have oper- 
ated if no registration had been required or 
made. 

Mr. Banerji’s further argument forces us 
to the conclusion that the operation of the 
decree would date from June 1, 1933, the 
compromise of February 1932 being a 
mere contract between the parties which 
led to the drawing up of the formal decree 
on June 1, 1933. It will be seen that 


I have assumed that the decree was 
dated June 1, 1933, throughout this 
judgment; but if we are to take it 


that the decree was dated from February 
19 of the previous year, the appellant 
would fail on the other ground, namely, 
that the Registrar had no jurisdiction to 
register the document. Mr. Banerji’, 
client, therefore, unfortunately finds him- 
self on the horns of a dilemma on either one 
of which he is implied. : 

The result is that the decision of the 
Court below is affirmed and the appeal 
dismissed with costs. 

D. Appeal dismissed. 


(1) 56 IA 379; 120 Ind. Cas. 845; A I R 1929 PO 
979: 30 LW 481;310 WN 6;60 W N869;7 R 
B24: (1929) M W N 941; Ind. Rul. (1930) POS; 51 
O L J 6:32 Bom. L R317; 58 M L J 59; (1930) A 
L J 533 (P 0). 


1938 


LAHORE HIGH COURT 
. Criminal Miscellaneous Petition No. 63 
of 1938 
March 29, 1938 
i BLACKER, J. 
AMBA PRASHAD—COMPLATNANT — 
PETITIONER 
' versus 
IMAM ALI AND ANOTAER— Acotsen— 
RESPONDENTS 

Criminal Procedure Code (Act V of 1898), ss. 526, 
528—Case between two communities-—Judge belonging 
to one of those communities is not debarred from 
hearing it—Communal question becoming very pro- 
minent issue—Desirability of transferring case— 
Practice—Judgment—Word ‘proof’ should be avoid- 
efin interlocutory orders. 

Ordinarily, the Court would not accept the pro- 
position that merely because the case ‘is between 
Hindus and Muhammadans, either a Hindu or a 
Muhammadan Judge or Magistrate is ipso facto 
debarred from bearing it, But where a case has 
reached a stage in which the unfortunate question 
of communalism has become a very prominent 
issue owing tothe transfer petitions it would be 
desirable in the interests of everybody concerned, 
thatthe case should be transferred. 

Although there is a technical use of the word 
‘proof’ which is practically synonymous with ‘evi- 
dence’, yet in an interlocutory order, the expres- 
sion should be avoided asthe fact cannot be held 
to be ‘proved’ until it comes tothe final adjudica- 
tion, 

Or. Mise. P. from an order of the District 
Magistrate, Gurgaon, dated January 6, 1938. 
© Mr. Prem Chand, for the Petitioner. 

Mr. Muhammad Amin Khan, for the 
Respondents. i 


Order.—This is a petition under s. 439, 
Oriminal Procedure Code, for setting aside 
the order of the District Magistrate, 
Gurgaon, dated January 6, 1938, under 
8. 528, Oriminal Procedure Code, transfers 
ring a case from the Court of the Additional 
District Magistrate to that of a Second 
-Qlass Magistrate, and also under s. 526, 
Criminal Procedure Oode, for transfer of 
the case back to the Court of the Additional 
District Magistrate. In arguments before 
me, an additional prayer has been made 
that the case be transferred to the Court of 
District Magistrate himself. The facts of 
the case are that the present petitioner 
Amba Prashad, brought a complaint 
against Imam Ali and Kalu, under 
ss. 295—297 and 448, Penal Code, This case 
was triable by a Second Class Magistrate, 
but the Additional District Magistrate, 
who was Ilaka the Magistrate, kept it in 
his Court, and after hearing the complain: 
ant’s evidence, framed a charge under 
ss. 295—297, Penal Code. Thereupon the 
accused respondents filed an application in 
the Court of the District Magistrate praying 
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for the transfer of the case. They did no 
ask. for it to be sant to any particnlar 
Oourt but merely asked for it to be trans- 
ferred from the Court of the Additional 
District Magistrate on the ground that he 
was taking an undue interest in theicase. 
Although it was not definitely stated, there 
was an insiouation that as the case was 
one involving communal feelings and the 
Additional District Magistrate was a 
Hindu, therefore he had taken this undue 
interest. This application was heard by 
the learned District Magistrate who 
appears to have been unimpressed by the 
allegations of communal partisanship 
against the Additional District Magistrate. 
At any rate, in his order, which is the 
subject of this revision petition, he has 
made no mention of this aspect of the case 
and as he has transferred the case to a 
Magistrate of the opposite community, it is 
apparent that he did not think that the 
religion of the Magistrate by itself was a 
legitimate ground for transfer. A certain 
amount of confusion has been unfortunately 
imported inte this case by the terminology 
employed by the District Magistrate in his 
order. He has stated: 

“From the evidence it is clear that there is suffi- 
cient proof to show that the two accused had 
obtained a Civil Oourt’s decree according to which 
they are entitled to occupy the plot of land in 
disputes." 

It is true that there is a technical use 
of the word ‘proof’ which is practically 
synonymous with ‘evidence,’ but in an 
interlocutory order, the expression should 
be avoided asthe fact cannot be held to 
be ‘proved’ until it comes to the final 
adjudication. What the learned District 
Magistrate meant to say, I think, is that 
from a document shown to him there ap- 
peared to be evidence in support of the 
defence raised by the accused which was 
that the place in dispute was not a temple 
at all, but was a piece of ground of which 
they were in possession by order of the 
Court. Whether this defence is true or 
not is not a matter which arises at this 
stage, butit is relevant that the defence 
has been raised. The learned District 
Magistrate clearly thought that as the case 
was not an important one and as it was 
triable by a Second Olass Magistrate 
and as the defence raised made it desirable 
that the Magistrate concerned should ins- 
pect the spot, the balance of administra- 
tive convenience lay in having it tried by 
the local Second Olass Magistrate, even 
though he did belong to one of the communi- 
ties involved, On this ground jt does 
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not appéar to:me that the order of. the 
learned District Magistrate is in itself 
in any way improper or one which 
would ordinarily be 
revision. 

But itseems tome that there can be no 
doubt that the case has now reached a 
stage in which this unfortunate question 
of communalism has become very pro- 
minent. Ordinarily, I would not accept 
the proposition that merely because the 
case was between Hindus and Muhamma- 
dans, either a Hindu or a Muhammadan 
Judge or Magistrate was ipso facto 
debarred from hearing it. But it is clear 
that these petitions have unfortunately 
given the communal aspect of the 
cast an importance which it really 
does not deserve on the merits, and 
it is useless to shut one’s eyes 
to the fact that this question has now 
cropped up and become a prominent issue. 
It seems to me, therefore, that it would be 
desirable in the interests of everybody 
concerned that tke learned’ District 
Magistrate take this case into his Court and 
dispose of it himself. I, therefore, order 
accordingly. 


D Order accordingly. 


RANGOON HIGH COURT 
Criminal Revision No. 783-A of 1937 
December 10, 1937 
Baqutry, J. 

Tus KING — PRAROUTOR 
VETSUS 
BA BA SHIN—Acovsep 

Penal Code (Act XLV of 1860), ss. 82, 40—Owner of 
motor bus, a boy of five years, found guilty of 
offence under Burma Motor Vehicles Rules, r. 7— 

e Conviction keld bad, 

Section 40, Penal Code, governs s. 82, and s. 40 
says that in Ohap. IV, Penal Code, the word 
* offence " denotes a thing punishable under the 
Penal Code, or under any special or local law. 

A motor bus was found not fit to ply and so a 
“fit pass’ was not issued to the owner which meant 
that registration was refused. Nevertheless, the 
bus was found plying for hire without being re- 
gistered ; so, the owner who was only 5 years old had 
been found guilty of plying it for hire without a 
license under s.7 of Burma Hired Motor Vehicles 


Wad, that the conviction was bad, 

Or. R. from an order of the First Addi- 
tional Special Power Magistrate, Hén zada, 
dated August 13, 1937. 

Order.—The accused in this case is, 
it would appear, 4 or 5 years old. The 
Medical Officer after examination says that 
his age is between 4 and 5, and his father 
who- brought. him to Oourt says that he 
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is 5 years old, which is according’ .to 
the ordinary Burmese way of reckoning age. 
This would mean that he is 4 or 5 years 
old according to English recokoning. He 
has been found guilty of an offence des- 
cribed as being under s. 7, Buima Hired 
Motor Vechicles Rules, and bound over. 
Rule 7 merely states that the registering 
authority may at any time require a“motor 
vehicle plying for hire to be produced for 
Inspection and may: prohibit’ the use ‘of 
any hired motor vehicle which. is‘ unfit: 
According to the Motor Vehicle Sub- Inspector 
of Police, Bus No. R. B. 3670 was found 
not fit to ply and soa “fit pass” was nòt 
issued, to the owner. I presume that 
means that registration was refused.. Never- 
theless, the bus was found plying for 
hire without being registered; so the owner 
has been found guilty of plying it for 
hire without a license. It is of interest 
to note that although no person ‘under 
the age of 18 years is allowed to drive, 
there seems to be no provision against 
children, however young, being registered 
owners of motor vehicles, even of hired 
motor vehicles, which seems a defect. in 
the Act and rules which might be brought 
to thejnotice of the authorities. Be. that 
as if may, it is obvious that the convic- 
tion is a bad one. The learned Magistrate 
before whom the case was brought had 
doubts as to whether s. 82, Indian Penal 
Code, was not a complete bar to the charge. 
The Court Prosecuting Officer, however, drew 
his attention to the last paragraph of the 
note on s, 82, Indian Pena! Code, in Ratanlal’s 
Law of Crimes, which says : 

“The exception in favour of infants under seven 


years is-only confined tothe Penal Code, and does 
not extend to local or special‘Acts” 


and gives as an illustration s. 130, Railways 
Act. This comment must, I fear, be regard- 
ed as a blot on a publication which can as 
a rule be relied upon. Section 120, Railways 
Act, contains special words suspending 
with regard to certain sections of the Act 
the provisions of ss. 82 and 33, Indian 
Penal Code. In general, however, s, 40, 
Indian Penal Code, governs.s. 82. Section 
82 is in Chap.IV of the Act,.and s. 40 says 
that in Ohap. IV, Indian Penal Code, the~ 
word “offence” denotes a thing punishable 
under this Code, or under any special or 
loca! law. This being the case, the convic- 
tion is clearly bad. I set aside.the convie- 
tion and sentence, and acquit the accused, 
The custody (order and bond;. which has 
been executed will be cancelled. > . 

g.. Conviction set aside. . 


1938 


MADRAS HIGH COURT 
Letters Patent Appeal No. 78 of 1935 
aie S April 20, 1938 
- Laon, C. J. AND KRISHNASWAMI 
` _ ÅYYANGAR, J, ! 
KARU: PASAMI GOUNDAN— 

n APPELLANT 
Ra nee -o TETSUS 
-. OVALA KONDAMA NAIOKER AIYAN | 
~- `- -AND OTHERS — RESPONDENTS 
- Landlord and tenant—-Lease— Construction— 
Tenant agreeing to deliver to landlord quantity of 
paddy stipulated in lease—Held, there was no co- 
venant that rent would bé paid out of crops produced 
on “land leased—Landlord held had no charge on 
crops for rent, e, 

“Where a tenant ina lease of land executed by 
him undertakes-to cultivate the land, reap the crop 
and .deliver to his landlord the quantity of paddy 
stipulated, this does not mean that the lessee 
covenanted that the rent would be paid out of the 
crop actually produced on that land by him. The 
undertaking can be regarded only as an assurance 
thatthe rent would be paid. The landlord, there- 
fore; has no charge on the produce of the land for 
the payment of rent. ; 

L. P. A. against the judgment of Mr. 
Justice Varadachariar, in S.A. No. 226 of 
1931 dated March 6, 1935, 

Mr. R. Krishnaswamy Iyengar, for the Ap- 
pellant. |. < 


Mr. S. Nataraja Iyer, for the Respondents 


` Leach,.C. J.—The appellant sued’ in the 
Court of the. District Munsif of Palni.to 
Tegover a sum of Rs. 990 claimed to be due 
‘by respondent No.3 as the equivalent of 
Tent in kind of certain agricultural land. 
‘He also claimed a decree for this amount 
against respondents, Nos. 1/and 2 ‘on the 
‘ground toat he had a. ”-thargé .on the 
‘produce of the’ land fo? thé ‘amount due for 
Tent and that they had wrongly removed 
the produce in collusion with respondent 
‘No, 3. The District Munsif held that the 
‘appellant was entitled to a decree against 
all the respondents and this decision was 
concurredin by the Subordinate Judge of 
„Dindigul on ‘appeal. “A second appeal fol- 
‘lowed to this Court and the case came 
‘before Varadachariar, J, who held that the 
appellant ` was not entitled to a decree 
‘against respondents Nos. 1 and 2, as in his 
` Opinion there was no charge. The appeal 
“depends éntirely on the “construction to be 
‘placed on the lease, Ex. B, which is dated 
“September 1, 1925. I will quote the relevant 
passages în the lease: |. 
< “As I have taken on lease the undér-mentioned nanja 
land belenging to you, for a period of three years 
commencing from this date, agreeing to deliver 60 
, (sixty) salagais of paddy of peria samba or Nellore 
-samba per year, each salagai consisting of 40 
--vallams calculated on the basis of your vallams 
containing Madras pucca 3} measures, I shall 
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plough in proper seasons and cultivate the said 
nanja and irrigate the same whenever water is 
required, therefor, After the crops are fit to be 
harvested, I shall give you information, harvest 
them under your supervision, thrash them at the 
thrashing floor chosen by you, winnow them free from 
moisture, chaff, etc., measure out at your door good 
and dry paddy in respect of the said lease before 
the 30th Masiof every year without there being any 
need on your part to remeasure it and obtain receipt 
from you. I shallalso deliver 30 bundles of straw 
and. obtain receipt. I shall myself bear the cart- 
hire for carrying the said lease paddy, that is 60 
ealagais. of paddy and 30 bundles of straw, from 
the thrashing floor to your house .....1f I thrash the 
crops without your permission or your watchmen 
according to the said terms, I shall be liable 
criminally and for loss on the civil side.” 

It is conceded, as it must bec nceded, 
that there is here no s3parate covenant 
that the rent would be paid in kind out of 
the crop3, but itis said that reading the 
document aga whole, the undertakings of 
the tenant do amount to a covenant to pay 
out: of the. produce of the land I find 
myself unable to read the lease in this 
way. That it was expected that the rent 
would be paid out of the produce of the 
land cannot be disputed. This is expected 
in all cases where land is let on a rental 
payable in kind. The form of lease in this 
case is the form which is commonly used in 
cattain parts of the Madras Presidency, and 
what respondent No. 3 undertook to do 
was tọ cultivate the land, reap the crop 
and deliver to his landlord the stipulated 
amount of paddy. But this does not mean 
that the lessee covenanted that the rent 
would be paid out of the crop actually 


reaped by him. I regard the undertakings 
„given by the lessee as being given by way 


of assurance that the rent would be paid, 
The learned Advocate for the appellant has 
been unable to point to any authority in 
support of his contention that the words’ 
used amounted toacharge. Leases of this 
nature being common and having been 
used for many years, it is significant that 
there is no authority to be found for the 
proposition now advanced. Tne learned 
Advocate has referred us to a line of cases 
which say that if a man undertakes to 
make payment out of a particular fund, 
there is a charge on that fund; and that 
line of cases might apply if respondent 
No. 3 had covenanted to make payment out 
of the ‘paddy grown on this land. There 
was no such covenant and, therefore, there 
can be no” charge. I agree entirely with 
the view of Varadachariar, J. and would dis- 
miss this appeal with costs in favour cf 
respondents Nos, l and 2. 

Krishnaswaml Ayyangar, J.—I agree. 

N.B. Appeal dismissed. 
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__ LAHORE HIGH COURT 
First Civil Appeal No. 34 of 1937 
May 17, 1937 
Bang, J. 
AMRIT LAL AND OTSERS—PLAINTIFFS 
APPELLANTS 
veTSUS 
PHOOL OHAND AND oraprs— 

_ , DEFENDANTe—RESPCNDENTS 

Limitation Act (IX of 1908), s. E—Mistaken 
advice of Counsels when justifies extention of time 
—Held, that Counsel did not act in good faith and 
no extension could be granted, 
_ Mistaken advice of Counsel is not sufficient to 
justify extension oftime being granted under s, 5 
Limitation Act, unless the advice was given in 
‘good faith’, that is with due care and attention. 

An appeal was preferred to the District Judge 
under the advice by a Counsel. The value of the 
subject-matter of the suit, however, clearly showed 
that the appeal lay to the High Gourt and not to 
the District Judge. The appeal was once dismissed 
for default and the respondents pointed out in their 
application opposing the restoration of the appeal 
that no appeal lay to the District Judge. In spite 
of ‘this the appellants persisted in proceeding with 
the application for restoration of their appeal before 
the District Judge. The Counsel for the appellants 
did not even then take the trouble of examining 
the question whether an appeal lay to the District 
Judge. The appeal was subsequently presented to 
the High Oourt but it was time-barred by then. 
The Counsel did not give any reasonable explana- 


tion in his affidavit as to why he considered that 


the appeal lay to the District Judge 
Seer y ge and not to the 


Held, that the Counsel with whose advice the 
appeal was preferred to District Judge did not act 
in good faith and no extension could be granted 
under s. 5, Limitation Act. Sant Singh v, Qaim (4), 
Resal Singk v. Shadi (5) and Uttam Chand v. 
are nn sf age Das(6*, relied on. 

rT. A. A. Aggarwal for Mr. J. N. Age 
garwal and Mr. J. N. Aggarwal, for the Ap 
pellents. 

Pandit Nanak Chand and Mr. P. N, 
Bhardwaj, for the Respondents. 


Judgment.—This is an appeal f 

order of the Subordinate Tie First Ola 
Hissar, dismissing an application for filin 

an award under paras. 17 and 20 of Sch. H, 
Civil Procedure Code. The decision of the 
learned Subordinate Judge is dated August 
28, 1935, while the appeal was presented 
to this Oourt on February 18, 1937. A 
preliminary objection was raised that the 
appeal was barred by time. The learned 
Counsel for the appellants urged that exten- 
sion of time should be granted under s. 5, 
Limitation Act, asthe appellants had pre- 
sented an appeal in the first instance to the 
District Judge, Hissar, under advice given 
by a local Pleader. The learned Counsel 
for the respondent contended in reply that 
the advice given by Counsel in the 
circumstances of the present case could not 
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be cons‘dered to have been given bona fide, 
that is, with due care and attention, and did 
not, therefore, constitute sufficient justifica- 
tion for granting an extension of time under 
8.5, Limitation Act. The learned Counsel 
for the appellants urged that it was the 
bona fides of the appellants and not that 
of the Counsel which was to be considered. 
In support of this contention, he relied 
mainly on Sunderbai v. Collector of Belgaim 
(1), Brij Indar Singh v. Kanshi Ram (2) ard 
Ghulam Muhammad v. Usman (3). None 
of these rulings, however, appears to me 
to go to the length of saying that mistaken 
advice of Counsel evenif it is not given in 
gcod faith, that is, with due care and 
attention, is sufficient to allow extension of 
time. In Sunderbai v. Collector of Belgaum 
(1) there is only a brief remark to the effect 
that the defendants were not precluded 
from showing that it was due to their 
reliance on the evidence of the Counsel 
that they had not presented their appeal 
tothe Court of the District Judge within tbe 
prescribed period of limitation. Brij Indar 
Singh v. Kanshi Ram (2) another ruling of 
their Lordships of the Privy Council, was 
referred to, but in that ruling the question 
whether Counsel had acted in good faith 
in presenting an application for review 
was considered. In Ghulam Muhammed v. 
Usman (8), the learned Judges were 
apparently of opinion that the leading 
Counsel at Mianwali had acted in good faith 
in giving his advice on the  streng:h of 
certain rulings of the Allahabad High Court. 
These cases thus appear to have béen 
decided on their own facts and do noi lsy 
down any general proposition that advice 
of Counsel isin itself sufficient to justify 
extension of time being granted to an 
appellant who has acted on that advice, 
even if that advice were given without due 
care and attention. 

The view appears to have been ccnsis- 
tently taken in this High Court as well as 
the Punjab Chief Court that mistaken 
advice of Counsel is not sufficient to justify 
extension of time being granted under s. 5, 
Limitation Act, unless the advice was given 

(1) 43 B 378; 52 Ind. Oas. 897; A IR 1918P O 
135; 46 IA 15; (1919) M W N 254; 230 WN 753; 
21 Bom. L R 1148 (P 0). 

(2) 45 O 94; 42 Ind. Oas. 43; A I R1917 P O 
156; 44 I A 218; 10: P R 1917; 33 M L J 4&6; 22M 
LT 32; 6 L W. 592; 126P W RINA 15 ALJ 
777; 19 Bom L R 866;3 P L W 313; 26 CL J 
572; (1917) M W N 811, 22 C WN 169;127PL R 
1917 (F 0). 

(3) 14 L 206; 149 Ind. Cas. 968 AIR 1933 
e 541; 34 PL R 554; Ind Ral (1932) Lah, 
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in ‘good faith’, that is with due care and 
attention. Ineed only refer in this respect 
to Sant Singh v. Qaim (4), Resal Singh v. 
Shadi (5) and Uttam Chand v. Vishan Dis 
Bhagwan Da: (6). Inthe present instance, 
no attempt was made to show that the 
learned Cuunsel who advised presentation 
of the appeal to the District Judge had 
acted in ‘good faith’. The question of 
forum of appeal was not a difficult one. 
The subject-matter of the award was pro- 
perty worth Rs. 9,000 and Rs. 10,00) had 
also been fixed by the award asa penalty 
for failure to comply with certain condi- 
tions. The appeal thus lay prima facie to 
the High Court. The learned Oounsel for 
the appellants who advised them to appeal 
to the District Judge has not given any 
reasonable explanation in his affidavit as 
to why he considered that the appeal lay 
to the District Judge and not tothe High 
Court. The natural inference, therefore, 
is that he did not trouble to examine the 
question with any care. It appears further 
that the appeal to the learned District 
Judge was once dismissed in default and 
the respondents pointed out in their 
application opposing the restoration of the 
appeal that no appeal lay to the District 
Judge. In spite of this the appellants 
persisted in proceeding with the applica- 
tion for restoration of their appeal before 
the District Judge, The learned Oounsel 
for the appellants apparently did not 
even then take the trouble of examin: 
ing the question whether an appeal lay 
to the District Judge. cIn view of all the 
circumstances, it seems to me impossible 
to hold that the learned Counsel on 
whose advice the appellants presented 
their appeal to the District Judge, 
Hissar, in the first instance, had acted in 
good faith. I, therefore, uphold the pre- 
liminary objection and dismiss this appeal 
with costs. 


S o’ Appeal dismissed. 
(4) 118 PR 1908. ~ 

(5) AIR 1918 Lah. 67; 43 Ind. Cas, 317; 95 PR 
1917; 13 P L R 1918; 174 PW R197. 

(6) A I R1933 Lah. 568; 144 Ind. Oas. 627; Ind. 
Rul. (1933) Lah. 536. 


MADRAS HIGH COURT 
Civil Appeal No. 5 of 1938 
, January 27, 1938 
PANDRANG Row, J. 
In re KOMARASWAMY REDDIAR 
—APPELLANT 
Civil Procedure Code (Act V of 1908), s. 55 (4)— 
Execution of surety bond for producing judgment- 
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debtor on particular day—Judgmént-debtor suffer- 
ing from fever on such day—No provision in bond 
for such contingency —Surety, whether absolved from 
his liability—Liability, when can be avoided. 

here a surety bond undertaking to produce a 
judgment-debtor before the Court on a particular 
day is executed by a person, the mere fact shat the 
judgment-debtor is suffering from fever on such 
particular day does not absolve him from his 
liability, when the illness is not so serious as to 
render the appearance of the judgment-debtor 
physically impossible and when the bond does not 
provide for a contingency of this kind. The obli- 
gation of the surety can successfully be avoided only 
by reasons akin to vis major. 


C. A. against the appellate order of the 
District Judge, Madura, dated December 4, 
1937. 

Mr. K. V. Srinivasz Iyer, for the Appel- 
lant. 

Judgment —This is an appeal from the 
order of the District Judge of Madura, dated 
December 4, 1937, in A, 8. No. 75 of 1937, 
dismissing the appeal from the order of the 
Dis'rict Munsif of Madura, dated February 
27, 1937. The appellants were sureties who 
undertook to produce the judgment-debtor 
in O. S. No. 320 of 1934 in Court 
on October 1, 1936. There is no doubt that 
they failed to produce the judgment-debtor 
on that date. Thereupon the executing 
Court directed execution to issue against 
them for enforcing the bond. The excuse 
put forward by the sureties for the non- 
production of the judgment-debtorin question 
was that he was suffering from fever, and 
therefore, was unable to appear in Court on 
the date fixed by the Court. The trst 
Court was of opinion that this did not 
absolve the sureties from their liability 
especially in view of the fact that they 
did not appear in Court on October 1, 
and ask for further time to produce the 
judgment-debtor on account of the illness 
of the judgment-debtor, On the other 
hand, they were themselves absent on that 
date and offered no explanation for the 
non-production of the judgment-debtor. Tne 
learned District Judge, on appeal was of 
opinion that though personally he would 
have been willing to follow the decision 
of the Lahore High Court in Sardar Singh 
v. Imperial Bank of Rawalpindi, Ltd. (1), 
the decision of a Bench of the Allahabad 
High Court reported in Rameshwar Das v. 
Sri Lal (2), was of greater authority. 

He farther stated that, even though it was 
permissible for him to follow the view of the 
Single Judge of the Lahore High Court, he 


(1) 117 Ind, Oas. 910; A I R 1929 Lahi 
479; Ind. Rul. (1929) Lah. 734, 4 

(2) 44 A 174; 65 Ind, Oas. 374; AI R 1922 All, 390; 
19 AL J 968, È 
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could not deċide in favour of the appellants 
unless it was established by them that it 
was physically impossible for the judgment- 
‘debtor to appear in Court on the date fixed 
owing to illness. te observed that the 
evidence of the village physician who treated 
the judgment-debtor was to the effect that 
he was able to move about though suffer- 
ing from fever and that this was not 
a cwe where the production of the 
judgment-debtor was an impossibility. As 
observed by the learned District Judge, 
jt might have been inconvenient to produce 
him but the surety bond did not provide 
for a contingency of this kind that is to 
say, of illaess which was not so serious as to 
render the appearance of the judgment- 
debtor physically impossible, and he was of 
opinion that the obligation undertaken by 
the appellant could be successfully avoided 
only by reasons akin to vis major, the 
death of the judgment-debtor, civil commo- 
tion, etc. I am of opinion that the view 
of the learned District Judge is right and 
that this ig not a case in which the 
sureties are not bound by the obligation which 
they incurred by executing the bond. The 
‘bond itself does not contain any provision 
which absolves them from the obligation 
‘in a contingency of the present kind, that 
is to say, when the judgment-debtor is ill, 
but not go ill that his production in Court is 
impossible. As observed by the learned 
District Judge, the attitude of utter indiffer- 
‘ence adopted by the sureties from October 1, 
1936 onwards is such that they do not deserve 
that the law should be stretched to any 
extent intheir favour. I, therefore, see no 
‘reason to interfere in second appeal with the 
order of the District Judge. The second 
appeal is, therefore, dismissed. Leave to 
appeal is refused. 


Noa. Appeal dismissed. 


NAGPUR HIGH COURT 
Civil Revision No. 729 of 1935 
_ October 27, 1937 
By Poxtnoox, J. after decision of 
Division Bench consisting of 
Stong, C. J. AND PURANIK, J. 
Musammat KARIMAN AND OTHERS 
è — APPLICANTS 
VETSUS . 
BAHORANSINGH AND oruzrs— 
Non-APPLIOaNTs e 
Civil Procedure Code (Act V of 1908), 
0. XXXII, r, 1—Sufficient means—Possession of 
occupancy holding, if can be taken into eonsidera- 
tion— Nature of valueof right. ; 
The possession of an occupancy holding can be 
taken into consideration in deciding whether an 
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applisant to sue in forma pauperis is possessed 
of sufficient means to enable him to pay the 
court-fee prescribed by law. Chandan Singh v. 
Laxman (1', Overruled. 

In this case the position stande ae follows: The 
property in qaestion is the right which an occu- 
pancy tenant has in occupancy land. That right | 
is restricted by the Central Provinces Tenancy 
Act 1898, and may be described aa being limited to 
working the lan:l, surrendering the land, and 
transferring the land to a limited class in two 
modes, (1) by sub-letting, and (2) by transfer. The 
right of surrender may or may not be valuable. 
The right of transfer is to a co-tenant and the 
tenant's nearer heirs, and may or may not bs 
valuable. If it is valuable and is of such a value 
as to exceed the limit which a.pauper applicant 
is permitted to have if his application is ‘to’ 
succeed, obviously the application would fail; if it 
is not so valuable, then if would succeed. Which 
it is, is a question of fact. 

C. R. App. of the order of the Court 
of the Sub-Judge, Second Class, Narsingh- 
pur, dated November 30, 1935. 

Order of Reference. 


Pollock, J.—(July 26, 1937).—This is an 


‘application from an order refusing the 


applicants leave to sue in forma pauperis. 
The court-fee required is Rs, 237 and it.-is 
clear that the applicants must be held “to 
be paupers within the meaning of 
O. XXXIII, r. 1,4. e, persons not possessed: 
of sufficient means to pay this fee, 
unless an occupancy field of which they 
are the tenants can be taken into considera- 
tion. 

In Chandan Singh v. Laxman (1) the 
Judicial Commissioner's Oourt held that 
the ownership or possession of an cecu- 
pancy holding does not operate as a bar 
to an applicant's suing in forma pauperis 
under r.lofO, XXXII. The reason for 
this decision is stated by the learned 
Additional Judicial Commissioner at p. 101* 
as follows: 

“I may, therefore, say that an ownership of 
property, devoid of the right of free transfer, is, 
for all intents and purposes, only a nominal owner- 
ship, because it is mot capable of immediate con- 
version into what may be termed the wherewithal 
or sinews of war toenablethe pauper to fight 
out the battle with his opponent in a Civil 
Court.” 

The question whether an occupaney 
holding is convertible into cash seems to 
me, with due respect, to be one of fact. 
It has been argued that the ability of 
an occupancy holder to convert his holding 
into cash depends on the will of the 
lambardar and this of course is correct; ` 
but it does not necessarily follow that it. 
cannot be converted into cash, and it is, in. 
my opinion, for the occupancy holder to. 
sil) 21 NLR 98; 90 Ind. Cas 949; AIR 1925 Nag,. 
438. 

*Page of 21 N. L REA]. 
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show that it cannot be converted into cash. 
The ability of a perscn to convert any 
property into cash depends on his ability 
to finda purchaser and it may be impos- 
sible for him todo so. I, therefore, res- 
pectfully dissent from the view expressed 
in Chandan Singh v. Laxman (1) and would 
refer the foliowing point to a Division 
Bench for decision : 

“Should the possession of an occupancy holding 
be taken into consideration in déciding whether 
an applicant to sue in forma pauperis is possessed 
of sufficient means to enable him to pay the court- 
fee prescribed by law?” 


Let the papers be laid before the Hon'ble 
Chief Justice for orders constituting a 
Division Bench. 

Mr. B. L. Gupta, for the Applicants. 

. nas H.N. Gokhale, for the Non-Applic- 
ants, 

Opinion of the Division Bench. 

Stone, C.J. and Puranik, J—(Septem- 
ber 1, 1937).—'lhis matter comes before 
the Bench on a reference from Pollock, J, 
in the following terms : 

“Should the possession of an occupancy holding 
be taken into consideration in deciding whether an 
applicantto sue in forma auperis is possessed of 
sufficient means to enable in to pay the court-fee 
prescribed by law ?” 


The learned Judge's difficulty is express- 

ed. by him to be due toa decision 
reported in Chandan Singh v. Laxman (1) 
where it was laid down by the learned 
pose Judicial Commissioner as fol- 
ows :— 
““T may, therefore, say thet an ownership of 
property, devoid of the right of free transfer, is, 
for all’ intents and purposes, only a nominal owner- 
ship, because itis not capable of Immediate conver- 
sion into what may be termed the wherewithal 
or sinews of warto enublethe pauperto* fight out 
the battle with his opponent in a Civil Court.” 

That conclusion appearsto be arrived 
at by considering the meaning of the term 
‘property As property is treated as a 
right unrestricted in point of disposition, 
the learned Additional Judicial Cornmis- 
sioner appears to have considered tnat if 
it is restricted in point of disposition, it 
would not amount to property, or putting 
the matter on a broader basis his view 
might perhaps be expressed thus: that 
what one is considering in a pauper 
application is whether in point of fact the 
applicant has got the means to fight the 
case; and it may be said that he has not 
the meansto fight the case althcugh he 
has got property if that property cannot 
beturned into money or credit. 

In England the matter came up for 
consideration in Ridgway v. Edwards (2) 


(2) (1874) 9 Ob. App. 143; 29 L T 906; 22 W R 298° 
178-+65 & 66 
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where it was laid dowh that a farming 
tenant who has valuable crops on his 
farm, but no other property, will not be 
admitted to defend in forma pauperis, 
although he has in the suit been res- 
trained from seliing or removing the crops. 

On the other hand, in Oaleutta in Mabia 
Khatun v. Sheikh Satkari (3) it has been 
held that a chose in action is not property 
where it consists of adebt dueto a. wife 
from a husband by way of prompt dower 
on the ground thatthe wife in such a case 
has no power of disposal of the property 
in questicn and cannot be said to be 
possessed of property. 

In this case the position stands as fol- 
lows: The property in question is the right 
which an occapancy tenant has in occu- 
pancy land, Tnat right is restricted by the 
Central Provinces Tenancy Act and may be 
described as being limited to working the 
land, surrendering the land, and transfer- 
Ting the land tn a limited class in two 
modes: (1) by subletting, and (2) by 
transfer. The right of surrender may or 
may not be valuable. The right of transfer 
is toa cotenant and the tenant's nearer 
heirs, and may or may not be valuable. 
If it is valuable and is of such a value 
asto exceed the limit which a pauper 
applicant is permitted to have if his 
application is to succeed, obviously the 
application would fail; if it is not so 
valuable, then it would succeed. Which it. 
is, is a question of fact. 

The questiouis accordingly answered in 
the affirmative, and the matter is referred 


back fcr disposal in’ the light of that 
aaswer. Costs in the case. 
Finai Order 
Pollock, J.—The Division Bench to 


which this case was referred has held that 
the possession of an oceupancy holding 
must be taken into consideration in decid- 
ing whether an applicant to suein forma 
pauperis is poss:ssed of sulticient means 
to enable him to pay the court-fee prescribe 
ed by law. The case must, therefure, go 
back to the trial Court for decision of the 
question whether the applicanis possess 
sufficient means to pay the cours-fees, and 
in deciding this point, the Court will have 
to consider whether itis possible for the 
applicant to convert the occupancy 
holding into cash so as to enable them to 
pay the court*fees. Costs in this Qourt will 
be ccsts in the cause. Counsel's fee Rs. 10. 

D Case remanded. 

(3) A IR 1927 Oal, 309; 100 Ind. Oas, 264; 450 L 
J 88. 


514 


MADRAS HIGH COURT 
Letters Patent Appeals Nos. 107 and 108 
of 1937 

January 4, 1938 
VENKATASUBBA Rao AND ABDUR RAHMAN, JJ. 
N. KAYAMBU PILLAI—APPELLANT 
; versus | J 
LAKSHMI AMMANI AMMAL— 
RESPONDENT : 

Civil Procedure Code(Act V of 1908), O, XXXIII, 
rr. 5 (e), 9 (c)—“Interest” in r. 5 te) is used in its 
general and ordinary sense and not in technical sense 
—Word “plaintif” in both places appearing inr. 9 
(c) means pang or his representative. 

In O. XXXIII, r. 5 (3), Civil Procedure Code, the 
word “interest” does not necessarily mean one which 
amounts to, such, under the combined effect of the 
provisions of the Transfer of Property Act and the 
Registration Act. It is-used inits general and ordi- 
nary sense and not in the technical sense. 
Ramchandra v. Lakshman Mahacev (1) and Sivarama 
Ayyar v. Akilambal Ammal ,2), relied on. 

ìn O. XXXII, r. 9(c) in both the places where the 
word “plaintiff occurs, it means “the ‘plaintiff or 
his representative”, otherwise thé section will lead 
to an absurdity. Any other construction will make 
the dispaupering of the representative impossible, 
where the original plaintif entered into the agree- 
ment. 


L. P. A. against a judgment of Mr. 
Justice Horwill, dated November 4, 1937. 

Mr. ©. S. Venkatacheriar for Mr. S. 
Sundaresa Iyer and Mr ©. R. Patiabhi- 
rama Iyer, for the Appellant. 

Mr. K. Kutikrishna Menon, for the Res- 
pondent. 

Venkatasubba Rao, J.—Letiers Patent 
Appeal No. 108 of 1937 —Horwill, J. made 
an order dispaupering the "appellant 
and its correctness ‘is questioned in’ this 
Letters Patent Appeal. The suit was filed 
by one Durasami in 1928 against the Court 
of Wards for the recovery of Marungapuri 
Estate. He was allowed’ to institute the 
suit in forma pauperis and died in 1929, and 
was succeeded by his son Ponnuswami, 
who brought himself on the record and 
continued the acucn. The suit was dis- 
missed in 1950. Ponnuswami was allowed 
to tle the appeal us a pauper and died in 
1935 during its pendency. The present 
appeliunt Kayumbu Fillui being the exe- 
cuter under Punutswami's will, was then 
brough on the reccrd as bis legal repre- 
sentative. ‘Lhe petition in question was 
tiled, by the Court ot Wards to dispauper 
the appellant on the ground that his prede- 
cesscrs-in-intelest, 4, e, Uoraswani and 
Ponnuswani, bad entered into certain 
agreements of the kind contemplated by el. 
1e; of O. XXXL, r. b, Civil Proceaure Code, 

The first question that arises is whether 
‘the agreements, having regard to- their 
nature, fall within the provision above- 
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mentioned, in other words, does 2 -bthird 
party obtain under them an interest in the 
subject-matter of the’ action? The agree- 
ments referred to were executed in favour 
of this very Kayambu Pillai. Besides 
these agreements, there were also in his 
favour two powers-of-attorney. The effect 
of these transactions was, that Kayambu. 
Pillai wasto be the agent, first of Dora- 
swami, and then of Ponnuswam), fer; cone. 
ducting the litigation, receiving in the first 
instance, a ‘salary of Rs.1,000a month— 
to he increased to Rs. 2,000 after possession 
of the estate was obtained. He had the 
right to remain as agent for a period of 
25 years, this period, as Horwill; J. pointe 
out: -> 

“being sufficient not oniy to carry the appellant over 
the present litigation but to enable him to continue 
in posgession of the estate and the collection of itg 
moneys fora considerable time, after the zamindart 
bas recovered—if the litigation should prove success- 
fu 

Under Ponnuswami's sil though the 
appellant appears in the guise of an, exe- 
cutot, he gets as legacy about nine lakhs,- 
which, ‘presumably represents the: aggregate 
amount payable to.him under the original 
contracts. The will aleo shows that the: 
appellant's : predecessors had stipulated to 
pay some Advocate about one and a half 
lakhs for his services, The estate is 
devised eventually in favour of the appel- 
lant’s son. 

On. these facts the question . ariges, ` as 
already stateđ,, does Kayambu Pillai under 
the «agreements referred to above obtain: 
an ‘interest - in the: subject matter of. the 
litigation ‘within -the meaning of cl. (e) 
O. XXXII. r. 5, Civil Procedure Code. Mr. 
Venkatachari for the appellant contends 
that nothing is an “interest” under this 
section, which does not amount to such, 
under the combined effect of the provisions 
of the Transfer of Property Act and the 
Registeration Act. This contention is totally 
opposed to, and frustrates the intention of 
the section. The contention really amounts 
to this: unless by reason of the agreement, 
a transferee or assignee is brought into 
existeuce, who is a mortgagee or co-owner 
or charge-holder, ithe section will have 
no application, ‘lhe provisions in this 
order aie intended to aid a pauper suing 
for his cwn beneht, but not to enable an 
ostensible pauper to figure as plaintiff, 
when iu the fruits of the litigation, a third 
party has been given an interest. ‘Lhe only 
responsible way of constiulng the word 
“interest” isto hold that it 19 used in its 
general and ordinary sense and not in the 
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” technical sense ascribed to it by the ap- 
pellant’s Counsel. This has been so held 
by Sargent, ©. J. and Birdwood, J. in 
Manohar Ramchandra v Lakshman 
Mahadev (1), where a similar contention 
. was repelled. The judgment is short, but 
it rejectsthe contention that the interest 
must bea vested and completed interest 
under the section. In arecent decision to 
which one of us was a party; the same 


view was taken: Stvarama Ayyar v. 
. Akilambal Ammal (2). Several cases have 
beén referred to where this principle 


has been tacitly accepted and Mr. Venkata- 
chari has not been able to point to asingle 
decision in his favour. Í 

The next argument turns upon the mean- 
ing of the wording of cl. (c), r. 9of 
0. XXXIII, Oivil Procedure Cede, the 
material portion of which reads thus: 

“The Court may on the application of the defend- 
ant order the plaintiff to be dispaupered, if he (the 
plaintiff) has entered into any agreement ewith re- 
ference to the subject-matter of the suit under which 
any other person has obtained an interest in such 
subject-matter.” 

The argument is that this section can 
apply only to the party who has entered 
into the agreement, in both the places 
where the word “plaintiff” occurs; it means 

“either the original plaintiff or his repre 
sentative; it would he wrong to make 
the “plaintiff? in one place mean the 
original party and in the other, bis re- 
presentative. The short answer to this is 
undoubtedly what is suggested by Mr. 
Kuttikrishna Menon; in both the places the 


word “plaintiff” means "the plaintiff.or his. 


representative’; otherwise the section will 
lead to an absurdity. Any other: ecnstruc- 
tion will make the dispaupering cf the 
representative impossible, where the origi- 
nal plaintiff entered into the agreement. In 
other words, by reason of the death of the 
plaintiff his representative would be in a 
better position than himself, an anomaly 
„which, by a reasonable construction, can be 
prevented. In the result, the appeal fails 
and is dismissed with costs, 
L. P. A. No. 107 of 1937 
The order of Horwill, J. directing the 
appellant to furnish security is perfectly 
right. There is no reason why we should 
interfere with the exercise of his discretion. 
The appeal fails and is dismissed with 
costs. 
N.-D. . 
(1) 9 B 371. 
(2) 46 L W 649; 175 Ind. Oas, 704; A I R1938 Mad, 
eA 2MLJ 789; (1937; M W N1305; 10RM 
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LAHORE HIGH COURT 
Kirst Civil Appeal No. 46 of 1937 
January 27, 1938 
ADDISON AND Din Mosamman, JJ. 
Tala PIARE LAL AND OTHBRS—-P LAINTIPFS 
— APPELLANTS 
versus 

Lala HEM CHAND—Derenpant— 
RESPONDENT.” 

Hindu Law -— Adoption — Widow — Hindu dying 
leaving his own widow and widow of pre-deceased son 
—Adoption by latter during lifetime of former— 
Validity. 

Where a Hindu dies leaving his own widow and the 
widow of his pre-deceased son, an adoption by the 
tes widow during the lifetime of the former is not 
valid. 

[Case-law discussed]. 

F.O. A. from the decree of the Senior 
Sub-Judge, Delhi, dated November 30, 1936. 

Messrs. Achhru Ram and Mahabir 
Parshad, for the Appellants. 

Messrs. J. N. Aggarwal and Bishan 
Narain, for the Respondent. 


Din Mohammad, J.—The suit giving 
rise to this appeal was instituted on 
January 24, 1933, by the five plaintiffs Lala 
Piare Lal, Lala Mahabir Parshad, Lala 
Ram Coand, Rai Sahib Joti Prashad and 
Lala Bulaqgi Das against the defendant, 
Lala Hem Chand, for possession of a house 
described as Jain Dharamsala, situate at 
Katra Masbra in the town of Delhi. Is 
was alleged in the plaint that in 1907 one 
Junki Das, the father of Ram Chand, 
plaintiff No. 3, purchased the house in suit 
for- Re, 5,500 with the intention of dedicat- 
ing itasa dharamsala and that he spent 
Rs. 4,500 more in making the necessary 
improvements in the building and con- 
verting it into a dharamsala, and that 
since then the house had been used as 
such. Until his death in 1993, Janki Das 
acted as manager of the said institution, 
and since then his son Ram Ohand had 
been discharging those functions. In 
January 1931, the defendant took the house 
on .emporary loan for using it on the 
occasion of his daugh‘er’s marriage and that 
he refused to vacate it subsequently. The 
management of the institution had been 
made over to the Jain Orphanage Society, 
Delhi, and that conseqnently plaintiffs 
Nos. land 2 had joined in the suit by 
virtue of the resolution passed by the said 
Society on December 14, 1931. Plaintiffs 
Nos. 4 and 5 Yepresented the Digamber 
Jain Brotherhood to which the institution 
belongs. The date of the cause of action 
was given asJune 15, 1932, when the de- 
fendant had refused to vacate the house. 
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Almost all the allegaticns made in the 
plaint were denied by the defendant and 
in addition it was averred that the house 
in suit was owned by the defendant and 
that tle plaintiffs had ‘no cause of action 
againet him. It was further added that 
even if tbe building was held to be a 
dharamsala, the plaintiffs had no right to 
it. The alleged dedication by Janki Das 
was also repudiated: The plaintiffs put in 
their replication on June 26, 1933, travers- 


ing all the pleas raised by the defendant. ~ 


A dispute having arisen as to the value 
of: the house in suit for the. purposes- of 
coiirt-fee -a local Commissioner assessed -it 
at Rs. 14,000 and on this sum the requisite 
amount of court-fee was“ paid. On tlie 
pleadings of the parties, the following issues 
were framed: 

“(1) Did Janki Das purchase the house in dispute 
and dedicate it as a dharamsala in 1907 ? (2) Has 
the property in dispute been used as a Jain Dha- 
ramsala from the time of its building in or about 
1907? (3) Did defendant temporarily borrow the 
use of the dharamsala in 1931? (4) Was plaintiff 
No. 3 the duly constituted Manager of the dha- 
ramsala and is he competent to sue ? (5) Is the Jain 
Orphanage Society the duly constituted Manager 
of the dharamsula and competent to sue? (6) Are 
plaintiffs Nos. 4 and 5 competent to bring this 
suit? (7) To what relief are plaintiffs entitled ?"” 


In the course of the evidence it trans- 
pired that one Lala Sri Ram, a legal practi- 
tioner of Delhi, executed a will on 
March 23, 1892, by which he left a house 
in Katra Mashru and Rs. 5,000 for 
charity. This house is different from the 
one now in suit, On April 30, 1892, Lala 
Sri Ram made a codicil, amending the 
previous will in respect of certain property 
left for charity. In October, 1892, Lala Sri 
Ram died, leaving him surviving Musammat 
Durgi, his own widow, and Musammat 
Bugli, the widow of his pre deceased son, 
Piare Lal. On November 19, 1892, Janki 
Das obtained a probate of both the wills 
made by Lala Sri Ram. In 1894 while 
Musammat Durgi was still alive, l/usammat 
Bugli adopted the defendant Hem Chand. 
On April 3, 1907, Janki Das purchased the 
house in suit frcm one Badri Das and it 
was stated iu the sale deed that Janki Das 
had made the purchase with the money 
left by Lala Sri Ram Vakil for the purpose 
of -building a dhavemsala. The defendant 
was present at the time when the docu- 
ment was registered. The building operas 
tions started in Februafy, 1508, and 
when the house was completely re- 
novated, it was consecrated as a dharamsala 
and to the defendant’s knowledge an in- 
scription was made on the house, saying, 


Pitari LAL v. BÊM onanp (LAH) 


_menticned here .that 
claimed. to.be the grandfather of the defen- . ` 


17810 


“Dharamsala B. Siri Ram Vakil Jaini, -~ 


1909.” Janki Das died and the mansge- 
ment of the dharamsala was taken over by 
his son Ram Chand. The other house 


~ mentioned in Lala Sri Ram’s will was also 


managed by-him. This state of affairs 
continued until the defendant came into 
possession of the property in 1931. -- 

On the facts mentioned above, the con- 
tentions, raised by the plaintiffs before the 
trial Court were that the property having 
been dedicated as a dharamsala no rights ... 
of private proprietorship were left in it, ` 
that the defendant's adoption by Musammat 
Bugli at the time when the property actual- 
ly vested in Musammat Durgi was invalid, 
and that on both grounds the defendant 
was liable to ejectment. The defendant . 
contended that as the case disclosed in the 
evidence of the parties was not stated in 
the plaint, the plaintiffa should not be 
allowed to contest their claim on the 
grounds® mentioned above. He further 
challenged the will on thé ground of un- 
certainty and indefiniteness and claimed 
the property for himself as the grandson of 
Lala Sri -Ram. The Subordinate Judge, 
however, condoned the defects in the plead- 
ings and allowing the parties to raise all 
those points which arose from the evidence - 
led by them respectively decided the. suit - 
on those lines: He came to the conclusion 
that the defendant’s adoption was valid 
under the Hindu Law and that the defen- 
dant was entitled to succeed to all the 
property of his adoptive father, whether 
ancestral or self-acquired. (It -may -be 
Lala Sri Ram was 


dant. and not the father,» ` He was further 
of the opinion that the so-called trust was 
invalid and that the defendant's accepting 
it as a Valid trust and allowing construction 
of the house in dispute out of the sale pro- . 
ceeds of Lala Sri Ram’s property situate at 
Pahar Ganj did not debar him from con- 
testing the present suit, especially as estop- 
pel had not been clearly pleaded. Inasmuch 
as the will made by Lala Sri Ram was void 
and inoperative sa far asthe property in 
suit was concerned, its user as a dharam- 
sala was immaterial. The defendant being 
in possession of the house could not be 
ousted by any person not holding a superior 
title. He accordingly dismissed the suit 
with ecsts. The plaintiffs have appealed. 
Counsel for the appellants has contended 
that (l) the defendant's adoption was 
invalid inasmuch as at the time of his 
adoption his adoptive mother, Musamma) 


Pa 
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Bugli, held no position in the familv and 
that by her adoption she could not divest 
Musammat Durgi of the estate that she 
held ; (2) that, in any circumstances, the 
defendant who bad acquiesced in the con- 
strection and dedication of the building as 
a dharamsala could not after the lapse of 


“more than 20 years be allowed to claim the 


property as his own, Even ifthe will was 
void for uncertainty, the amount spent on 
the purchase of the site and the construction 
of the dharamsala could at the worst be 
treated as an unauthorized expenditure on 
the part of Janki Das and that asthe de- 
fendant’s remedy to recover that amount 
from Janki Das has expired, he cannot 
follow the property which now vests in the 
Jain Commnnity and treat it as his private 
property. In addition to these contentions 
the Counsel maintained that both the 
plaintiff Ram Ohand and his assigns, plain- 
tiffs Nos. Land 2, were entitled to institute 
the suit, but as the defendant has not 
seriously challenged this position, we do 
not propose to deal with this matter. Com- 
ing now tothe legal issue raised as to the 
validity of the defendant’s adoption, we 
find that the matter is not free from 
difficulty. In Bhoobun Mayee Debia v. 
Ram Kishore (1\, one G empowered his 
wife to adopt a son in case he died child- 
less. He afterwards had a son B. Two 
years after the birth of hig son he re- 
affirmed the power conferred on his wife 
and permitted her to adopt a son for the 
purpose of performing religious rites if the 
son who was already in existence died, 
Subsequently G died and B succeeded to 
his estate. A few years after G’s death B 
also died leaving him surviving only a 
widow, who succeeded as heir to him. 
Some time after B's death, his mother exer- 
cised the power given her by the instru- 
ment mentioned above and adopted a son 
to her husband. Their Lordships of the 
Privy Council held that the adopticn by 
G's widow was in the circumstances of the 
case void. 


In Padma Kumari Debi v. Court of 


` Wards (2°, the principles enunciated in 


the judgment cited above were re-affirmed 
by their Lordships of the Privy Council 
and it was decided that the son's widow 
having acquired a vested interest, a new 
heir could not be substituted for ber. The 
facts of that case were similar to the facts 
of the previous case. In Thayanmal v. 


E a 1OMIA 279;3 WR 15;1 Suth. 574; 9 Sar. 111 


). 
(2) 8 O 802; 8 I A 229; 4 Sar, 285 (P 0). 
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Venkatarama (3), their Lordships of the 
Privy Council approvingly referred to the 
two previous judgments mentioned above 
and held that the power of the father's 
widow to adopt a scn to him is brought to 


“an end upon the vesting of the estate in 


the son’s widow. In Bhimabai Jivangouda 
v. Gurnath Gouda (4) which was decided 
on November 4, 1932, the qnestion that 
arose for decision before their Lordships 
of the Privy Oouncil was, whether accord- 
ing to the law prevalent in the Maratha 
country of the Bombay Presidency a Hindu 
widow, whose busband was undivided at 
the time of his death, and who had not the 
express permission of her husband, conld 
adopt a son tohim without the consent of 
the surviving co-parceners. The parties 
were governed by the Mitakshara Law, and 
on question on which the Mitakshara is 
silent, by the law as expounded in 
Nilakantha’s Mayukha. After discussing 
almost all the authorities available on the 
subject, their Lordships came tothe con- 
clusion that the correct view of the law 
was that expressed in Rakhmabai v. 
Radhabai (5) and that the adoption in 
question was not invalid on the ground 
that it was made by the widow without 
the express permission of her husband and 
without the consent of the surviving co- 
parceners. Their Lordships then tnrned 
to the other contention raised on behalf of 
the respondent to the effect that the last 
surviving co-parcener at the date of the 
death of J was X and that the adoption 
having been made after the death of N was 
invalid. Their Lordships, however, repelled 
this contention on the ground thit the 
adoption was nob made after the extinc- 


tion of the co-parcenary but during its 
subsistence. 
In Amarendra Nath Singh v. Sanatan 


Singh (6) it was decided that in a case 
where a Hindu was survived by a widow 
as well as by an infant son who had 
succeeded to the impartible z1mindari held 
by his father but had died unmarried, the 
son's mother could validly adopt a son to 
continue the line although the zamindari 

13) 10 M 205; 14 [A 47; 5 Sar. 10 (P O). 

(4) 57 B 157; 141,Ind. Cas. 9; A T R 1933 P O'l; 60 
TA 25; Ind. Rul. (1933) P O 1; tI MO 5 34; (1933, M 
WN1:100 W N 27;37 L W8l; 6 OL J 542: 37 
OW N 210; 35, Bom. L R 20u; (1935) A L J 363 
(PO. 

(5); RAHORISL 
(6) 12 Pat, 642; 143 Ind, Cas. 441; A IR 1933 P O 155; 
601 A 242; Ind. Rul (1933) P O 163; 37 O W N 938: 


f (1933) M W N 789; 38L W 1,65 M LJ 202; 14 PLT 


399; (1933) A L J 710;570 LJ 593; 35 Bom, L R859 
(P 0.) iba | a 
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was not vested in her. Jt was alleged in 
that case that according to the custom of 


the family, females were excluded from 


inheritance and that an adoption made a 
week after the death of the last male owner 
by hismother wasinvalid. Both Courts in 
India had found that the custom alleged 
was established and that the adoption was 
invalid on the ground that the mother 
could not exercise her power to adopt 89 as 
to divest the estate vested in the plaintiff. 
The parties were governed by the Benares 
School of the Mitakehara Law. It was con- 
tended before their Lordships of the Privy 
Council that when once the estate had 
vested in an heir of the last male holder 
other than the adopting widow, the power 
of adoption was at an end. It was further 
urged that where the husband from whom 
the power to adopt was derived left a son 
to succeed to him and that son attained 
full legal capacity to continue the line, the 
power of his mother was equally at an 
end, and that this would be the case whe- 
ther the family was separate or joint. 
.Their Lordships while discussing the pro- 
positions stated above, first discussed the 
foundaticn of the doctrine of adoption and 
remarked that that doctrine was based 
upon the duty which every Hindu owes 
to bis ancestors to provide for the conti- 
nuance of the line and the solemnization 
of the necessary rites, and that if that duty 
had been passed on to anew generation, 
capable itself of the continuance, the 
father’s duty had been performed and the 
means provided by him for its fulfilment 
spent. In dealing with the legal aspect of 
the case, their Lordships examined the older 
case referred to above as well as some 
recent cases mostly of their own Board 
and eventually came to the conclusion that 
the mother’s power of adoption under her 
husband's authority was not exhausted at 
the death of her son and that the adoption 
was Valid. In Vijaysingji Chhatrasingji v. 
Shivsangji (7), the authority mentioned 
above was followed and the decision given 
on the same lines. 

Counsel for the appellants has contended 
that the recent Privy Council judgments 
aje not in point inasmuch as they proceed 
on their own facts and do not justify a 
conclusion in the present case that the 
defendant's adoption was valid as here the 


(7) 58 B 360; 155 Ind, Cas, 493; A IR 1935 PO 95; 
621 A 161,1935 O W N €45; (1935) M WN531:7R 
P O 207; 68M L J 701; (1935) A L J 690; 393C WN 
682; 42 L W 1,37 Bom. LR 562; 61 OL J 336; 1935 
OLR 355; 1935 A L R 462; 1B R 514 (P 0). 
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son, whose widow, Musammat Bugli, made 
the adoption, kad died during the lifetime 
of his father and that the estate vested in 
the widow of the father and that consequent- 
ly Musammat Durgi could not be divested 
of the estate that she held by any act of . 
Musammat Bugli. He mainly relied in this ` 
connection on the principles deducible from 
the three older judgments of their Lordships 
of the Privy Council alluded to above. As 
against this, Counsel for the respondent 
has urged that in the face of the principle 
enunciated in Amarendra Nath Singh V. 
Sanatan Singh (6), the adoption under the 
Hindu Law served the purpose of continu- 
ing the line and solemnizing the sacred 
rites. The adoption by Musammat Bugli 
could not, therefore, be challenged as invalid, 
especially when Musammat Durgi, in whom 
the estate vested, had in a way acquiesced 
in it. 

On giving full consideration to the argu- 
ments addressed to us, we have arrived at 
the conclusion that the adoption of the 
defendant by Musammat Bugli at a time 
when ste held no position in the family 
and was merely entitled to a small pittance 
cannot be held to be valid. Musammat 
Bugli’s husband had died during the life- 
time of his father and the only legal heir 
existing on the death of the father was 
Musammat Durgi. There couid be no con- 
tinuance of the line therefore by any act 
done by Musammat Bugli inasmuch as the 
heir who could take any effective steps to 
achieve that object was Musammat Durgi 
and none else. A case exactly on all fours 
with the present case has not so far arisen 
but our conclusion is justified by the prin- 
ciples we can deduce by way of analogy 
from the cases cited at the Rar. The matter 
of devolution of property may be a secon- 
dary consideration as remarked by their 
Lordships of the Privy Council in Amaren- 
dra Nath Singh v. Sanatan Singh (6), but 
where the primary consideration does not ` 
exist, the eecondary consideration in itself 
gains importance. Just as in Bhoobun 
Moyee Debia v. Ram Kishore (1), Padma 
Kumari Debi v. Court of Wards (2) and 
Thayammal v. Venkatarama (3), which have 
not been dissented from in Amarendra 
Nath Singh v. Sanatan Singh 16), the power 
of the father’s widow to adopt was held to 
tave terminated on the vesting of the 
estate in the son’s widow, in the present 
cage the power of the son’s widow, if any, 
to adopt at the time when the property 
vested in the father’s widow can safely 
be said to have come to an end. We 
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accordingly hold that the adoption of the 
defendant was in the eye of the Hiadu Law 
invalid. 

Even on the merits of the case, wa are 
disposed to think thub the respondent's 
e’aim cannot be maintained. As stated 
above, he was present at the tims when 
the property in suit was purchased with 
the. avowed object of building a dharam- 
sala. Besides, it. was with his knowledge 
and implied consent that the building was 
consecrated as a dharamsala. During the 
course of more than twenty years that this 
building remained in the charge of Janki 
Das and on his death in that of his son, 
Ram Chand, the defendant had never once 
claimed the property as his own or objected 
to its being treated as dedicated property. 
It wag for the first time in 1931 that he 
obtained the possession of the property 
with the permission of the then manager 
aud that, too, for a purpose for which the 
building was mainly intended. It was only 
when he had thus come into possession of 
the property by a clever trick played upon 
a simple-minded manager who could not 
foresee the intentions which had actuated 
him that he set up a title in himself and 
took shelter under a legal defect in Lala 
Sri Ram's will. We consider that even if 
the defendant could be treated as a validly 
adopted sin of Piare Lal, the circumstances 
brought upon the record point to the con- 
clusion that it was he wh» had made the 
dedication not only in consenting to the 
Purchase of the property with the money 
left by Sri Ram for charitable purposes but 
also in agreeing to the construction of the 
property with the sale proceeds of the pro- 
perty belonging to Sri Ram. From what- 
ever aspect therefore the case is considered, 
the respandent has not a leg to stand on. 
We accordingly accept this appeal, set aside 
the judgment of the Subordinate Judge 
and decree the plaintiff's suit with costs 
throughout. 


D, Appeal allowed. 
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Receiver cannot be appointed as a general rule—Held 
TAN that order appointing Receiver was justi- 

ed. 
In a partition suit the plaintif who was aminor 
was entitled to as much as a half of the property ; 
and the quarrels im the family and the conduct of 
defendant had made it impossible for him in the 
past during the pendency of the suit to get his 
fair share of the harvest; and 1t was probable that 
in spite of any precautions taken by the Court, the 
plaintif would not be able to secure his fair share 
in the income from the property so long as it re- 
mained inthe hands of defendant. The Court ap- 
pointed a Receiver only to harvest the existing 
crops: . 

Held, that although in general, a Receiver will 
not be appointed merely because a member of a 
family files a suit for partition, yet inthe circum- 
stances of this case the order was justified. 

O. A. against the decree of the District 
Court. East Tanjore, dated January 10, 1938. 

Messrs. K. Bhashyam Iyengar and K. 
Venkataraman, for the Appellants. 

Messrs. K. Rajah Iyer and K. S, Desikan, 
for the Respondents. 

Judgment.—This is an appeal against 
the order. of the District Judge of East 
Tanjore appointing a Receiver. In general, 
a Receiver will not be appointed merely 
because a member cf a family files a suit 
for partition, but there are certain circum- 
stances existing which justify the order 
passed by the lower Court. The plaintiff is 
entitled to as much as a halfof tue pro- 
perty ; and the quarrels in the family and 
the conduct of defendant No. 1 has made 
it impossible for him in the past during the 
pendency of the suit to get his fair share of 
the harvest ; and it seems probable that in 
spite of any precautions taken by the Oourt, 
the plaintiff will not be able to secure his 
fair shire in the income from the property 
so long as it remiined in the hands of 
defendant No.1. The plaintiffis a minor 
who has to depend upon his mother’s rela- 
tives for the sifeguarding of his interests. 
The lands are situated only two miles from 
Nagapatam, and the Receiver seems to have 
been appointed only to harvest the existing 
crops, A part of thit duty he had already 
performed. It is hoped that the suit will 
be disposed of before further agricultural 
operations take place : and if not, the trial 
Court will doubtless take account of the 
situation from time to time in considering 
what course should be adopted in future. 
The appeal is dismissed with costs. 


N-S, “ Appeal dismissed. 
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Criminal trial—Confession—Confession, if itis to 
be relied upon must be accepted or rejected as whole— 
Part which exculpateg though inherently incredible 
should be accepted when thereis no evidence to prove 
that it is false — Evidence includes circumstantial 
evidence—Evidence~Interested evidence—Criminal 
Procedure Code (Act V of 1898), ss 439 (4), 423 (1) 
(b}—Bar in s. 439 (1), if applies to partial acquittal— 
8.423 (1) (b), applicability—If applies to cases of 
acquittal, partial or total. 

A confession, must be accepted or rejected asa 
whole if it is to be relied on, the part which implicates 
as well as the part which exculpates though the part 

. which exculpates may appear inherently incredible 
because there is no evidence to prove that the part 
which exculpates is false. But by “evidence” js 
meant not only direct evidence but circumstantial 
evidence, and a Judge must not leave out of his con- 
sideration when considering the truth or falsity of 
a confession or its parts, those probabilities and 
those presumptions which may properly arise from 
the other evidence on record, regard being had to the 
common course of natural events and human con- 
duct to which s. 114, Evidence Act, refers, because 
little evidence is necessary to rebut statements 
which are in themselves inherently incredible, even 
when made by an accused in a confession. Emperor 
v. Balmakund i and Naukar Mouledino v. Emperor 
(2), explained. |p. 520, col, 2.] 

Interested evidence is not necessarily false. 

The bar in sub-s, (4) of s. 439, Oriminal Procedure 
Oode, appliesto a partial as well asto a total ac- 
quittal. Where therefore an accused charged with 
murder is convicted under s. 304 (1), Penal Code, and 
thus acquitted ofoffence under s, 302, he cannot be 
convicted under s. 302 in revision. Amperor v. 
Shahu (8), held no longer goodlaw; Emperor v, 
oe Gale Durdundaya (9), approved. fp. 522, 
col. 1. 

The words “alter the finding, maintaining the sen~ 
tence” occurring in a. 423 (1) b) (2), Uriminal Pro- 
cedure Code, must be read as a whole. The powers 
under s. 423 (1) (b) of altering the finding and then 
asa Oourt of revision enhancing the punishment 
cannot turn upona chance, Olause (b) of s. 423 (1), 
Criminal Procedure Code, does not apply to cases 
of acquittal, partial or total, but to cases of convic- 
tion, and cl. (a) applies to cases of acquittal : and 
if the appellate powers of the Court are to 
be exercised to convert an acquittal into a conviction, 
then they should be exercised on an appeal against 
an acquittal under s. 428 (1) (a)and not on an appeal 
against a conviction under s.423(1) (b). |p. 623, col. 


Cr. A. and Ref. against the cogviction and 
sentence passed by the Additional Sessiong 
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1937. ; 
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Davis, J. C.—The accused in this case 
is one Jado, son of Rahim, and he has been 
convicted by the learned Additional Ses- 
sicns Judge, Sukkur, of an offence under 
s. #04 (1), Indian Penal Code, and sentenced 
to ten years’ rigorous imprisonment, and 
he has nct been convicted of the murder 
of his wife, a young woman of some 20 
Years of age, with whose murder he was 
charged. But we think the learned Addi- 
ticnal Sessions Judge has so failed to 
appreciate the evidence and to apply the 
law correctly, doubtless because of his 
inexperience, that we think the only proper 
course for us isto set aside the conviction 
and sentence of the accused who has 
appealed and direct him to be re-tried for 
the murder of his wife by the Sessions 
Judge himself. We do not wish to prejudice 
ihe case of the accused by a detailed 
consideration of the evidence. We will 
therefore give as briefly as we can reasons 
why we thik the learned Judge has failed 
correctly to appreciate ihe facts aud law 
in this case. 

It is not disputed in this case that the 
woman Hayatan was killed by her huse 
band in a field of cotton, but the learned 
Judge felt himself compel'ed to accept the 
confession of the accused in its entirety 
because of two rulings; Emp:ror v. Bal- 
makund 1) and Noukar Mouledino v. 
Emperor (2) one of this Court, which he 
felt left him no alternative. A confession, 
he argues, must be accepted or rejected as a 
whole if it is tobe relied on; the part which 
implicates as well as the part which ex- 
culpates though the part which exculpates 
may appear inherently incredible because 
there is no evidence to prove that the 
part which exclupates is false. So far the 
learned Judge is right. But we would 
point out that by ‘“‘evidence” is meant 
not only direct evidence but circumstantial 
evidence, and a Judge must not leave out 
of his consideration when considering the 
truth or falsity of a confession cr its parts, 
thcse probabilities and those presumptions 
which may properly arise from the other 
evidence on recvrd, regard being had to 
the commen course of natural events and 
human conduet to which s. 114, Evidence 
Act. refers. Moreover, while. the burden 


(1) 52 A 1011; 129 Ind, Cas, 258; A IR 1931 AN. 1; 
(1931) Or. Cas. 1; 32 Cr. L J 362; (1930) AL J 1481; 
Ind. Rul. (1931) AlL 130; LR 12 A 133 (F B). 

(2) a I R 1937 Sind 312;170 Ind. Cas, 827; 38 Or, L 
J 968; 31 8 1. R 460, 10 R 8.73: à ~ oe 
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always rests upon the prosecution to prove 
the guilt of the accused, if the accused 
seeks to take advantage of an exception 
to the general law, he must under s. 105, 
Evidence Act, bring bimself within it. 
He may, of course, do this by a confession 
which in part exculpates when there is 
no other evidence on the record whereby 
the exculpatory part of the confession can 
be proved false. 

After all, the principle on which the two 
cases cited by the learned Judge proceed is 
not difficult to understand and is not un- 
reasonable. If a Court is to rely upon a 
confession made by an accused, it does so 
because it believes that confession to be 
true, and if there is no other evidence on 
the record by which its truth or falsehood 
may be judged, then that part of the con- 
fession which exculpates cannot be rejected 
as inkerently improbable, while tbat part 
of the confession which implicates only is 
accepted. When therefore there is no other 
evidence on the record to show afirma- 
tively that the exculpatory part of the 
confession is false, the part which excul- 
pates must be accepted along with the part 
that implicates: it cannot be rejected on 
the ground that it is inherently incredible; 
but only so long as there is no other evi- 
dence on the record by which that part 
which appears inherently incredible can 
be proved false. But the evidence that 
proves a statement, in itself inherently 
incredible, to be false, may be circum- 
stantial evidence and clearly less evidence 
can reasonably be required to pruve a 
statement which is inherently incredible 
to be false than is required to prove false 
a statement which is not inherently incre- 
dible. Moreover, the learned Judge should 
consider the definition of “proved” in s. 3, 
Evidence Act. 

In this case it would appear that cir- 
cumstantial evidence against the truth of 
that part of the accused’s confession in 
which he says he killed his wife with an 
axe may be the medical evidence which 
the learned Judge does not appear to have 
considered; and also the fact that the 
accused did not produce the axe. The 
medical evidence shows that there was one 
deep wound running right across the neck 
10” x 2” deep to the vertical column on 
the front of the neck. The edges were 
irregular. The learned Judge does not com- 
ment upon the nature of this wound at all: 
the doctor was not even asked if it was 
caused by an axeora knife. The size of 
this wound, the fact that there was only 
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one, the irregluar edges, may make it proba- 
ble that the woman was killed not by aa 
axe at all but by a knife; this would also 
explain why when the accused came to the 
Deputy Commissioner to confess he did not 
bring the axe nor was the axe found, nor 
as the learned Judge points out, did any of 
tbe prese cution witnesses see an axe in the 
hand of the accused. It may be that the 
woman was killed by the accused who, 
when he took her out, had a knife concealed 
in his clothing.” Now so far as the 
implication of K. B. Dil Murad Khan 
by the accused is concerned, the learned 
Judge in one part of his judgment appears 
extremely doubtful as to the truth of Dil 
Murad Khan’s implication by the accused. 
He says: 

“Then it appears inherently incredible that a 
man of means and influence like K. B. Dil Murad 
Khan would have sexual intercourse with accused's 
wife in an open field instead of a house or some 
such secret place, even assuming he was on terms 
of criminal intimacy with her. Accused says he 
used to have sexual intercourse with her in the 
field, because he was afraid of his keeping Musam- 
mat Zeni. But this seems hardly believable as, 
even in spite of her, it would not have been diffi- 
cult fora wealthy man like K. B. Dil Murad Khan 
to find out @ more suitable place than an open field 
for sexual intercourse with her,” 


Yet when K. B. Dil Murad Khan comes 
and swears on oath that he did not do this 
apparently inciedible thing, the learned 
Judge says in effect: “I am sorry, I cannot 
believe you for you are interested.” Surely 
this is unreasonable; surely little evidence 
is necessary to rebut statements which are 
in themselves inherently incredible, even 
when made by an accused in a confession. 
Moreover, the learned Judge should have 
considered, in considering this confession, 
and he has failed so to do, the past trouble 
betwean the accused and his wife to which 
Mr. Sharples’ evidence refers, and the man 
with whom this accused then implicated 
his wife was not K. B. Dil Murad Khan at 
all but another man, Audh», son of Balo. 
The woman had been in such fear of her 
husband that she had sought shelter with 
the Police, but Mr. Sharples called the 
parties. peace was made between them and 
one Hisar Khan was accepied as surety. 
This was in June and the woman was killed 
by the* husband on Septemher 30. But 
among Baluchis an outward show of amity 
may be preserved towards the suspected 
woman till fears and suspicions are lulled 
and the woman can be killed at leisure. 
Consideration by the learned Judge of this 
previcus charge cf infidelity might have 
satistied him kihat that’ which appeared to 
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him inherently incredible was in fact untrue 
and that the accused did not charge ths 
woman with infidelity with Audho because 
it would at once have raised the inference 
that the murder was pre meditated. Another 
man, his master Dil Murad Khan, was, 
therefore, implicated. 

Moreover, the manner in which the learo- 
ed Judge has regarded the evidence appears 
to usto leave the most innocent and decent 
man powerless against the most infamous 
charges. His evidence and the evidence 
of those most likely to be able ty testify 
on his behalfis to be rejected in limine as 
interested. Interested it must be, but not 
necessarily false, and if a man before he 
can be taken to have refuted the most in- 
famous charges is to rely upon the evidence 
of strangers, his lot is hard indeed. On 
p. 51 of the paper-book the learned Judge 
rejects the evidence of Zahro, the father of 
Hayatan, because he is the servant of Dil 
Murad Kban. The evidence of Zahro’s wife, 
Sahib Khatun, and of his mother Sodhi is 
rejected because they are Zahro’s wife 
and mother. The evidence of Shahal Khan, 
the brother of Dil Murad Khan, is rejected 
because he is the brother of Dil Murad 
Khan. The evidence af Samano, the car- 
riage driver, is rejected because he is 
carriage driver of Dil Murad Khan. The 
evidence of Sumar, a potter, is rejected 
because he goes to Dil Murad Khan's otak 
and is, therefore, the Judge says, intimately 
connected with Dil Murad Khan. The dis- 
crepancies to which the Judge refers in his 
further discussion of the evidence of some 
of these witnesses are not serious discre- 
pancies. No good reason is given for re- 
jecting the testimony of K. B. Dil Murad 
Khan when he swears that he did not 
do that which the Judge himself apparently 
considers incredible. We must, therefcre, 
set aside the conviction and sentence, and 
order the accused to be re-tried by the Ses- 
sions Judge himself. 

When the appeal of the accused was 
admitted, this Oourt ordered notice to issue 
upon the accused to show cause why his 
sentence should not be enhanced by this 
Court, but it is clear that if we confirm the 
conviction under s. 304 (1), Penal Code, 
this is not a case where we could, properly 
impose a sentence of transportation, for 
had the accused seen his wife naked with 
K. B. Dil Murad Khan and his ser- 
vant in a cotton field on the early morning, 
a sentence of ten years’ rigorous imprison- 
ment is in no way inadequate ; and we can- 
not in exercise of our revisional jurisdiction 
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change an acquittal into a conviction, and 
since the judgment of the Privy Council in 
Kishan Singh v. Emp2ror (3), the bar in 
sub s. (4) of s. 439, Criminal Procedure 
Code, applies lo a partial as well as to a 
total acquittal, and clearly the accused has 
been acquitted of the murder of his wife. 

It was suggested by the learned Advo- 
cate-General that we could, by a combined 
exercise of our powers as an Appellate 
Court and a Revisional Court, after the find- 
ing from one of culpable homicide not 
amounting to murder to one of murder 
under s. 423 (1) (b) Oriminal Prozedure 
Gode, and enhance the sentence under 
s. 439 (1) and in support of this view, which 
he did not press, the learned Advocate- 
General drew onr attention to the case in 
Mehdiv. Emperor (4), a judgment of the 
Lahore High Court, in which the learned 
Judges followed two cases, the Madras case 
in Balli Reddi v. Emperor (5) and a 
Rangoon case, On Shwe v. Emperor (6) re- 
marking that the Privy Oouncil in Kishan 
Singh v. Emperor (3), had not decided the 
point asto theexercise by the High Oourt 
of their combined powers, as a Oourt of 
Appeal and a Court of Revision. But the 
Privy Council] did not approve the exercise 
of these combined powers, while in a recent 
case the Privy Council approved, not the 
exercise by a High Ort ofits combined 
powers as a mixed Oourtof Appeal and 
revision, bat the exercise by the High Court 
of its powers in appeal and its powers in 
revision, not simultaneously but in succes- 
sion. In Chunbidya v. Emperor (7), the 
accused were convicted of murder and 
sentenced to transportation and they appeal- 
ed The High Court dismissed their appeals 
but in exercise of their revisional jurisdic- 
tion enhanced the sentences to sentences 
of death, but there was in that case no 
question of converting an acquittal into a 
conviction. It wasa simple and straighfor- 
ward case of enhancing sentence, a power 

(3) 50 A 722; 111 Ind. Cas. 332; A I R 1928P O 254; 
29 Or. L J 828; 551A 390;5 O W N 9li; 28 L W 
396; (1928) M W N 749; 29 PLE 573,33 0 WN 1; 
48 O L J 397; 30 Bom. LR 1572; 55M Ld 785; 26/A 
LJ 1099 (P 0). 


(4) AIR 1933 Lah, 661; 146 Ind. Oas. 949; 35 Or. 
is 230; 35 P L R 238; (1933) Cr. Oas. 883;6 R 


L 29. 
(5) 37 M 119; 22 Ind. Cas. 756; A I R 1914 Mad, 258; 
15 Or, LJ 180. - 

(6) 1 R 436; 76 Ind, Oas. 711; A IR 1924 Rang. 93; 
25 Or, L J 247. 

(7) 87 Bom. L R160; 153 Ind. Cas. 936; A IR 1935 
P O 35; (1935) Or. Cas. 199; 36 Or. L J 482; 57 A 156; 
621A 36:7 R PO 129; 68M LJ 166; 41 L W 188; 
(1935) M W N 177; 16 P L T 181; 39 O W N 350; 60 O 
J 598; (1935) A L J 602 (P O). 
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specifically conferred by s. 439 (1), Criminal 
Procedure Code. 

Under s. 423 (1), Criminal Procedure 
Code, the High Oourt asa Court of Appeal 
dismissed the appeal and under s. 439 (1), 
as a Oourtof Revision, it enhnnced the 
sentence, but it is difficult to read into 
s. 423 (1) (b), the power to convert an 
acquittal into a conviction on an appeal 
against a conviction. We think the words 
“alter the finding, maintaining the sentence” 
occurring in s. 423 (1) (b) (2), must be read 
as a whole, and wecould not, in this case, 
for instance, alter the finding from one of 
a conviction under s. 304, to one of acon- 
viction under s.:302, Indian Penal Oode, 
maintain the sentence because we could not 
for an offence under s. 302, Indian Penal 
Code, maintain a sentence of ten years’ 
rigorous imprisonment. And even if the 
Judge in this case had imposed a sentence 
of transportation for life, we do not think 
we could for that reason have altered the 
finding from a conviction under s. 301, tu 
a conviction under s. 302, Indian Penal 
Code, and then as a Court of Revision, have 
enhanced the punishment to one of death 
under s. 439, Criminal Prceeedure Code, 
because we do notthink the exercise of 
these powers can turn upon chance. We do 
not think the exercise of these powers can 
depend upon the chance that in a case 
under s. 304 (1), the Judge has imposed the 
maximum penalty under the section. We 
think the better view to take is that el. (b) 
of s. 423 (3), Criminal Procedure Code, does 
not apply to cases cf acquiital, partial or 
total, but to cases of conviction, and that 
cl. (a), applies to cases of acquittal; and 
that if the appellate powers of the Court 
are to be exercised to convert an acquittal 
into a conviction, then they should be exer- 
cised on an appeal against an acquittal 
under s. 423 (1) (a) and not on an appeal 
against a conviction under s. 423 (1) (b), 
ee Procedure Code, which is the case 
ere. 

In view of the Privy Council decision in 
Kishan Singh v. Emperor (3), the judgment 
of this Court in Emperor v. Shahu (8), 
appears no longer good law and the judg- 
ment of the Bombay High Court in Emperor 
v. Shivputraya Durdundaya (9), has proved 
to be correct. [n any case we should think 
it desirable in a case of this serious nature 
to order a re-trial rather than that we should 


(8) 208 L R 352; 97 Ind. Oas. 641; A IR 1927 Sind 
16; 27 Or. L J 1121, 


(9) 48 B 510; 86 Ind Oas. 478; A I R 1924 Bom. 456; 
26 Or. L J 830; 26 Bom. L R 438, 
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as a mixed Court of Appeal and revision 
convert an aequittal into a conviction and 
enhance the sentence. It is not necessary, 
therefore, to discuss further the question 
of law involved. This is clearly a case which 
should be re-tried by a Sessions Judge and 
is not a case which should be decided by a 
Court which has not seen the witnesses. 
Under s. 423 (1) (b), Oriminal Procedure 
Code, we reverse the finding and the sen- 
tence and order the appellant to be re-tried 
for the murder of his wife by the Sessions 
Judge of Sukkur. 

8. Re-trial ordered. 


MADRAS HIGH COURT 
Criminal Revision Case No. 9 and Petition 
No. 9 of 1938 
August 8, 1933 
PANDRANG Row, J. 

P. RAMI REDDY AND O0THERS— PBTITINNBRS 
versus 

OBINTHA CHINNA NARASI REDDY— 

ResPonpent 

Penal Code (Act XLV of 1860), ss, 159, 160— 
Affray, what constitutes—Struggle between two parties 
—One side aggressive but other passive—Offence of 
ajffray if committed. 

To constitute an affray, there must be a fight, 
fighting connotes necessarily a contest or struggle 
for mastery betweentwo or more persons against 
one another. A struggle or a contest necessarily 
implies that there are two sides each of which is 
trying to obtain the mastery, so that unless there is 
some violence offered or threatened against one 
another, there could be no fight but only a mere 
assault or beating. It is, therefore, not a fight con- 
stituting an affray when one side is aggressive and 
the other ig passive. 


Cr, R. Gase and P. from the judgment of 
the Sub Divisional First Class Magistrate, 
Jammalmadugu, in O. A. No. 42 of 1937, 

Messrs. P, Chandra Reddy and R. Rama 
linga Reddy. for the Petitioners. 

The Public Prosecutor, for the Crown. 


Order.—The petitioners in this case have 
been convicted of affray and sentenced to 
pay fines, The convictions and sentences 
were ‘confirmed on appeal by the Sub- 
Divisional Magistrate, Jammalmadugu. 
The only question argued in this case is 
whether one of the ingredients of the offence 
of atray, namely figuting by two, or more 
persons, has been established: in obser 
words, when members of one party beat 
members,of another party and the latter did 
not retaliate or make any attempt to re- 
taliate, could it be said there was fighting 
betwean the members of the one party and 
the members of the other. In this case, 
what happened was that the petitioners 
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attacked and beat P. W. No, 2, because he 
had given evidence against them. When 
P. W. No. 1 remonstrated, be also was 
beaten and he fell down unconscious. 
P. W. No. 3, who interceded was hit 
with stones by twoofthe accused who have 
been acquitted. From this account of the 
offence given by the prosecution, can it be 
said there was fighting by two or more 
persons, the other ingredients of the offence, 
namely that the occurrence was in a public 
place and that it was likely to cause alarm 
to the public, being established. In acon- 
nected case, Horwill,J. said that to con- 
stitute an affray, there must be a fight and 
it is not a fight when one side is aggressive 
and the other side is passive. It was on 
this grcund that the petitioners in the con- 
nected case were acquitted in revision. I 
am of opinion that fighting connotes neces- 
sarily a contest or struggle for mastery 
between two or more persons against one 
another. A struggle or a contest neces- 
sarily implies that there are two sides, each 
of which is trying to obtain the mastery, 
so that uxless there is some violence offered 
or threatened against one another, there 
could beno fight but only a mere assault 
or beating. In these circumstauces, I am 
prepared to follow the view adopted by 
Horwill, J., in the connected case and find 
that there was no fighting in the present 
case. It was merely a case of beating by 
members of one party of certain members 
of another party for which “no doubt they 
could have been charged and punished, 
but as the prosecution deliberately chose to 
amend the charge, and rest their case 
entirely on the charge of affray, the case 
must stand or fall by what the prosecution 
has done. The offence of affray not having 
been established, the petitioners were 
entitled to be acquitted of that charge. 
Their convictions and sentence under s. 160, 
Indian Penal Oode, are, therefore, set aside 
and they are acquitted. The fines, if paid 
by them, should be refunded. 
N 8. Conviction set aside. 


ameen makani 


LAHORE HIGH COURT 
First Civil Appeal No. 333 of 1936 
December 10, 1937 ' 
Dair SINGH AND Bains, JJ. 
RAJAN SHAH AND OTUBHS-——-DREBNDANTH 
—ÅPPRHLLANTS 
versus 
ROSHAN MAL AND OTAERS— 
RESPONDENTS 
Custom (Punjab) —Partition—Village Sahib Ali— 
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Measure for partition of shamilat whether according 
to revenue or area, 

In the village of Sahib Ali, the measure forthe 
purpose of partition of the skhamilat land is the land 
revenue assessed on the land and not the area of the 
land held by the co-sharers. 


F.C. A from decree of Assistant Ool- 
lector, First Grade, Nili Bar Colony, 
Pakpattan, dated June 2, 1936. 

Messrs. Barkat Ali, Mathra Das and 
Qabul Chand,. for the Appellaats. 

Messrs. J. N. Aggarwal and Assa Ram 
Aggarwal, for the Respondents. 

Bhide, J.—This is an appeal arising out 
of proceedings under s. 117, Punjab Land 
Revenue Act, in which a question of title 
raised in partition proceedings was tried as 
a suit by the Assistant Collector. The 
plaintiff claimed that the skamilat was 
liable to be partitioned in proportion to the 
areas held by the co-sharers, while some of 
the defendants contended that it was liable 
to be partitioned according to the revnue 
assessed thereon and that the basis should 
be taken to be the revenue assessed on the 
land at the Settlement of 1x80. The learned 
Assistant Collector has found these points 
against the plaintiff and from this decision, 
some of the defendants, who were support- 
ing the plaintiff's claim have appealed, The 
main point for decision in the case was the 
interpretation to be placed on the entry in 
the wajib-ul-arz relating tothe partition of 
the shamilat land, The oral evidence on the 
print in a case of this kind is of no assis- 
tance andthe question has to be decided on 
the basis of the wording of the various 
wajib-ul-arzes which were relied on by 
the parties. The wording of the wajib-ul- 
arzes of 1858 snd 1898 is somewhat ambi- 
guous, the only words used being hasab 
rasad khewat and it not being made clear 
whether khewat referred to the area of 
the land comprised in it or the land revenue 
assessed on thatland: but the entries of 
the years 1880 and 1917-18 make the point 
clear. In the former the antry is Taqsim 
shamilat hasab hissas paimana malkiat 
yahni zar-i-malguzart; in the latter the 
wording is Tagsim shamilat hasab zar 
khewat bandobast sani Both these entries 
leave no doubt thet the measure for the 
parpese of partition was the land revenue 
assessed on the Jands and not the area of 
the land. In view of these entries the deci- 
sion of the learned Assistant ,Ccllector on 
this point appears to be clearly correct. 

The learned Counsel for the appellants 
next contended that there was a dispute as 
regards the title of some.of the defendants, 
namely the Aroras and Tanyaris, who, 
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according tothe appellants, had no share 
inthe shamilat land. This question was, 
however, not the subject-matter of the 
claim which was being tried by the Assis- 
tant Collector under s,117, Punjab Land 
Revenue Ac‘. The Assis’ant Collector had 
made this point clear in his orders, dated 
December 19, 1933, and December, 1934. 
The matter can, therefore, be agitated by 
the parties concerned in separate proceed- 
ings, ifso advised. I would dismiss the 
appeal with costs. 

Dalip Singh J.—I agree. 

D. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Appeal No. 232 of 1936 
AND 
Letters Patent Appeal No. 44 of 1937 
January 21, 1938 

Buen AND VENKATARAMANA Rao, JJ. 

SUBRAMANYAN TIRUMURUPU 
AND OTHERS—APPELLANTS 


versus a 
T. E, NARAINA TIRUMURUPU AND 
ANOTHER -— RESPONDENTS 

Madras Marumakkathayam Act (XXII of 1933) 
8. 388—-Share of junior member in tarwad, if can 
be attached in execution of decrees for personal 
debts against him—Limitation Act (IX of 1908), 
Sch. I, Art. 182 (5)—Application for issue of notice 
under’ Civil Procedure Code (Act V of 1908) 
0. XXI, r. 22—-Whether step-in-aid of execution. 

Under the law of partnership, a partner can- 
not withont the consent of his co-partners alienate 
his share so a8 to introduce a stranger but it is 
open to a ereditor to seize and sell his share 
and the game principle would be applied to the 
shares in a joint undivided estate without unduly 
interfering with the peculier rights of the co- 
parceners in such an estate. Thus the foundation 
of the right of a creditor to seize the share ofa 
co-parcener restson the fact that hehas a right to 
claim partition and convert his share in 
the joint property into separate property. 
Section 38 of the Madras Marumakkathayam Act 
having conferred in unmistakable terms upon 8 
member who constituted a tavazhi, the right to 
demand partition and have his share in the joint 
estate converted into a separate estate a creditor 
is entitled to attach and sell his share. There 
has been a deliberate departure from and altera- 
tion made by the Legislature of the previous 
state of the law by the conferment of this right 
of partition, and once this right is conferred, all 
the necessary’ legal consequences must follow 
therefrom, i 

An application for issue of a notice to judgment- 
debtors under O, XXI, r. 22, Civil Procedure 
Code, is a step-in-aid of execution and the order 
made on such an application furnishes a starting 
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point for limitation under Art. 182 (5), Limitation 
ct. 

L. P- A. against an order of the Sub- 
Judge, South Kanara, dated February 12, 
1936. 

Mr. K. Kuttikrishna 
Appeliants 

Mr. K. Narayana Marar, forthe Respon- 
dents. 


Venkataramana Rao, J.—This is an 
appeal against the order of the learned 
Subordinate Judge of Souh Kanara 
directing attachment of the shares of the 
petitioners in the property of the tarwad 
of which they are the junior members in 
execution of a decree in 0,8. No. 37 
of 1931 on the file of the same Court 
obtained against them for their personal 
debts. The learned Subordinate Judge 
took the view that whatever might have 
been thelaw before the passing of the 
Marumakkathayam Act of 1933, after the 
passing of that Act, their interest is 
attachable by virtue ofs.38 of the said 
Act. This view is canvassed by Mr. 
Kuttikrishna Menon, His contentions are 
‘that under the Marumakka‘hayam Law 
by which the appellants are governed, 
there was no interest of the appellants 
in the property capable of attachment, 
that the Act has notin any way effected 
an alteration ofthe law in this respect 
that the only right which a junior member 
hasis a claim for partition under s. 38 if 
he fiulfils the conditions but not other- 
wise, and that unless that right is 
exercised and he obtains the property by 


Menon, for tha 


„virtue thereof, he has no disposable interest 


therein. To appreciate the contention, it 
is necessary to define precisely wnat the 
interest of a junior member isin the 
property of the tarwad to which he belongs 
and how the Act has effected an alteration 
in regard to his rights in the said property. 
Under the Marumakkathayam Law, no 
member of a Malabar tarwad has got 
any definite share but the property of ine 
tarwad is vested in all the members 
comprising the farwad. The tarwad is 
impartible except with the consent of all 
the memberscr probably with the consent 
of the adult members of the family and 
by reagon of this limitation, no fndivi- 
dual member can alienate the property 
nor can his interest therein be se zed 
and sold if execution by a creditor for 
his personal debt. Tais incapacity is due 
tothe fact of there being no right of 
compulsory partition and, therefore, no 
right to have the interest separated for 
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fer separate enjoyment. Nevertheless the 
inteiest is proprietary and a vested interest 
though joint. It is to remedy this in- 
Capacity that an act was passed to amend 
the -law of partition in certain respects in 
order to confer a right of partition on 
the members ofa tarwad under certain 
conditions and to enable them to have their 
interests separated so that they can deal 
and dispose of them subject to the conditions 
specified in the Act. It is to give effect 
tothis object that s. 38 was enacted and 


the relevant portion, so far as is applicable - 


to the present case, runsthus: 

“(1) Any tavazhi represented by the majority 
of its major members mayclaim to takeits share 
of all the properties of the tarwad over which it has 
power of disposal and separate fromthe tarwad; 
provided that no tavazhi shall claim to be divided 
from the tarwad during the lifetime of an ances- 
tress common to such tavazhi and to any other 
tavazht or tavazhis of the tarwad except with the 
consent of such ancestress, if she is member of 
the tarwad. 

(2) The share obtained by the tavazhi shall be 
taken by it with the incidents of tarwad 
property. 

Explanation.—For the purpose of this chapter 
a male member of a tarwad or a female member 
thereof without any living child or descendant in 
the female line, shall be deemed to be & tavazht if 
ehe or she has no living female ascendant who is 
a member of the tarwad.” 

It will thus be seen that a male or 


female member of a tarwad constituting’ 


a tavazhi within the meaning of the 
explanation is entitled to claim partition 
and separate from the tarwad. The right 
of partition is, therefore, in unambiguous 
terms conferred upon an individual 
member who constitutes a tavazhi and it 
is conceded in this case. that appellants 
Nos. 1 and 2 fulfil the’ conditions im- 
posed bythe explanation and constitute 
«a tavazhi. Therefore, on the date of the 
attachment in question, appellants Nos. 1 
and 2 were entitled to claim their shares 
-in the property of the tarwad and separate 
therefrom. Ifthis right is thus vested 
in them by Virtue of the Act, the creditor 
is entitled to seize and sell the interest 
which they have and which is capaple 
of separation and definition. Under the 
Mitakspara Law it is well settled that 
in certain provinces a member ofa. joint 
family isincapable of alienating his share 
for separate debts without the consent, 
express or implied, of all the other mem- 
bers, but this incapacity was held not to 
prevent a creditor from seizing and selling 
his share in execution of a decree obtained 
against him. This was detinitely settled 
by the Judicial Committee of the Privy 
Oouncil ina very early decision reported 
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in Deendoyal Lal v. Jugdeep Naran Singh 
(1). They pointed out the distinction 
between the saleof a share in a joint estate 
under an execution and an alienation by 
the voluntary act of a co-sharer-and referred 
with approval to the observations of 
Peacock, C. J. in Sadabart Prasad Sahu v.. 
Poolbash Koer (2). Ia that case one 
Bhagwan Lal who was a member of a 
joint family along with his nephew 


‘governed by the Mitakshara Law, died 


without leaving any male issue. During 
his lifetime he executed a pcssessory 
mortgage in respect of his undivided 
share inorder to raise money on his owo 
account and not for tne benefit of his 
family. A question arose after his death 
whether the nephaw could recover the 
preperty without redeeming the samo. 
Vheir Lordships held that he could do so 
as Bhagwandas had no authority, withous 
the consent of his co-sharers, to mortgage 
his undivided sharein a portion of the 
joint family property, in order to raise 
money on his own account and not 
for the benefit of the family. In deal- 
ing with this question, Peacock, O. J. 
observed that the case of an involuntary 
nan ak might be different. He remarked 
thas : 

“Tt is unnecessary for us to decide whether, under 
a decree against Bhagwan inhis lifetime. his share 
of the property might have been seized. According. 
to the decision’ in Stockes’ Reports, it might have 
been seized, but the case as against Bhagwan and 
that against the survivors is different. So long us. ° 
Lhegwan lived, he had ‘an interest inthis property. 
which entitled him, if he had pleased to have ' 
demanded a partition and to ‘have had. his’: 
share of the joint: estate’ converted into'a separate 
estate.’ ; NAK oe ees 

These observations were cited with ` 
approval by the Judicial Oommittee in 
Deendoyal Lal v. Jugdeep Narain Singh 
(1) abuve-quoted and made the basis 
of their decision. In that case, their Lord- 
ships instanced the case of a partnership 
in support of the view they were enunciat- 
ing. Under the law of partnership, a 
partner could not without the consent of | 
Lis co-partners alienate hbis share so as tu 
introduce a stranger but it is opento a 
creditor to seize and sell his shure and the 
same principle would be applied to the 
shares in a joint undivided estate without 
unduly interfering with the peculiar riguts 
of the co-parceners in such an estate. 
Thus it will be seen that the foundation 
of the right of a creditor to seize the share 


(1) 3 Oal. 198; 4 I A 247; 3 (Sar. 
468;10L R 49(P 0). 
(2)3 BLR 34,12 WRI(ER, 


730; 3 Suther 
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of aco-parcener rests on the fact that he 
has aright to claim partition and convert 
his share in the joint property into separate 
property and this position was made clear 
in a later d-cision in Madho Parshad v. 
Mehrban Singh (3), where their Lordships 
exPlain lue scope of this principle at 
p. 161* thus : 

“Anyone of several members of a joint family is 
entitled to require partition of ancestral property 
and his demand tothat offect,if it be not com- 
plied with, can be enforced by legal process So 
long as his interest is indefinite, he is notin e 
position to dispose of it at his own hand, and for 
his own purposes: but as soon as partition is 
made, he becomes the sole owner of his share. 
and has the same powers of disposal as if it 
had been his acquired property. Actual 
partition ig notin allcases essential. An agree- 
ment by the members of an undivided family to hold 
the joint property individually in definite shares 
of thè attachment of a member's undivided share in 
execution of adecree at the instance of his creditor 
will be regarded as sufficient to eupport the 
alienation of a member's interest in the estate ora 
sale under.the execution.” 

It will be seen that the attachment of a 
member's undivided share in executipn of 
a decree was put on the same footing as 
severance effected by an agreement by the 
members to hold the property in detinite 
shares for the purpose of justifying a sale by 
a creditor, the whole basis being rested 
on thé undoubted right of a member to 
demand partition and have his demand 
complied with, if necessary, by legal pro- 
cess. Section 36 of the Act having con- 
ferred in unmistakable terms, upon a 
member who constituted a tavazhi the 
right to demand partition and have 
his share,in the joint estate converted 
into a separate estate, a creditor is entitled 
to attach and sell his share. There 
has been a deliberate departure from 
and alteration made by the Legislature 
of the ,previous siateof the law by the 
conferment of this right of partition and 
once this right is conferred, all the 
necessary legai consequences, must follow 
therefrom, Mr. Kuttikrisona Menon relied 
on s. 90, Weare not able to see how that 
section helps him. What s. 50 of the 
Marumakkathayam Act says is: 

“Nothing contained inthis Act shall be deemed 
toaffect any rule of Marumakkathayam Law, 
custom orusage, except to the extent expressly laid 
down inthis Act,” 


But the rule of Marumakkathayam Law 
which prevented a compulsory partition 
has been abrogated to the exvent indicated 
ins. 38 of the Act and it is in virtue of 
that section a junior member of a 


(3) 18 © 157;17 IA 194; 5 Sar, 588 (P O). 
*Page of 18 C.—[Ed.] 
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Malabar tarwad has got the right to 
demand partition and a creditor acquires 
the right to have it enforced for his 
benefit. 

The next point urged by Mr. Kuttj- 
krishna Menon is that the learned Subordi- 
nate Judge erred in directing au attach- 
ment of all the shares of the appellants 
whereas the shares of appellants Nos. 1 aid 
2 alone could be attached. This contention 
is correct. The order of the lower Court 
must, therefore, be modified by directing 
attachment of the shares of appellants 
Nos. land 2only. Ths last point urged 
by Mr. Kuttikrishna Menon is that the 
executicn application is birred by limi- 
tation. There is no substance in this 
contention as the present @xecution petition 
is made within three yearsof the order 
made on a prior execution petition wherein 
relief was prayed for the issue of a notice 
to the judgment-debtors under O. XXI, 
r. 22, Oivil Procedure Code. An applica- 
tion for such relief is a step-in-aid of 
execution and the order made on such 
an application furnishes a starting 
point for limitation under Art. 182 (5), 
Limitatlon Act. We, therefore, overrule 
this contention. In the result, the decision 
of the lower Court is confirmed subject to 
the modification above indicated. We 
direct each party to bear his own costs, 


The Letters Patent Appeal No, 44 
of 1937 is also dismissed but without: 
costs. 

N-D, ` Order modified, 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Revision Application No. 50 of 
1938 
April 7, 1938 
Davis, J. O. AND Logo, J. 
GANGABAL w/o PAMANMAL—Apericant 
VETSUS 


PAMANMAL LACHMAN—Oppositg Party 

Criminal Procedure Code (Act V of 1898), 3.488 (8) 
—Residence—Sub-s. (8), if necessarily refers to 
permanent regidence -Suficient evidence, what améunts 
to— Each case to be dealt with on its merits—Section 
should not be so strictly construed as to deprive woman 
of assistance of Court. 

Where there is something more than a flying visit, 
where @ man leaves his houss and resides for some 
time in the house of his parenis-in-law with his wife, 
that isa sufficient residence within the meaning of 
sub-s. 8 of s. 488, Oriminal Procedure Uode. Sub- 
section 8 does not necessarily referto permanent 
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residence, It refers also to temporary residence. 

he word “residence” of course implies something 
more than a mere brief visit, a mere flying visit. 1b 
suggests a certain continuity, but if there be a con- 
tinuity for such a period of time as to allow it fairly 
to be said that the husband did reside even fora 
matter of some weeks with his wife, the section 
should not be so strictly construed as to deprive the 
woman; who often in these cases is helpless, of assis- 
tance from the Court which is most easily accessible 
to her. It is not possible in such cases to fix any 
arbitrary period of time to say, for instance, two 
months at Agra, six weeks at Bombay, one month at 
Karachi asa minimum to constitute residence for the 
purposes of s. 488, Criminal Procedure Code. It 
could easily be said that a visit of afew days is not 
residence within the meaning of s. 488, Oriminal 
Procedure Code, but it could not easily besaidthat a 
visit of afew weeks was not residence within the 
meaning of s. 488, Criminal Procedure Code. Each 
case, however,must be dealt withon its merits, the 
distinction between a mere visit and residence being 
borne in mind. Sama Jetha v. Bai Wali (1) and 
Sher Singh v. Amir Kunwar (2), relied on. 


Cr. R. App. from order of the Additional 
Oity Magistrate, Karachi,dated January 21, 
1938. 


Mr. Kishinchand J, for the Applicant. 
Mr. Partabrai D. Punwani, the Advocate» 
General, for the Crown. 


Davis, J. C.—This is a revision applica- 
tion against an order of the Additional City 
Magistrate of Karachi dismissing the peti- 
tion of the applicant for maintenance of 
herself and her children under g, 488, 
Oriminal Procedure Code. The learned 
Magistrate dismissed the petition of the 
applicant Gangabai not on its merits but 
because he was of tbe opinion that the 
husband against whom these proceedings 
were brought does not reside in Karachi, 
nor he is in Karachi within the meaning of 
el. 8 of s 488, Criminal Procedure 
Code, nor could it be said that he last 
resided with his wife in Karachi so as to 
give the Karachi Court jurisdiction. 

The learned Magistrate, however, does 
not apper to have considered the evidence 
from the point of view of whether the visit 
of this Pamanmal to his parents-in-laws’ 
house after his wife had left him in 
Hyderabad was of safficient duration to 
constitute a last residence within the 
meaning of sub-s. 8 so as to give the 
Karachi Magistrate jurisdiction, but there 
is authority to show that where there is 
something more than a flying visit, where 
a man leaves bis house and resides for 
some time in the house of kis parents-in- 
law with his wife, that is a sufficient resi- 
dence within the meaning of sub's. 8 of 
s. 488, Criminal Procedure Code. Refer- 
ence may be made to the case in Sama 
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Jetha v. Bai Wali (1) and to the case in 
Sher Singh v. Amir Kunwar (2). . Sub-s. 8 
does not necessarily refer to permanent 
residence. It refers also to temporary resi- 
dence The word “residence” of course im- 
plies something more than a mere brief 
visit, a mere fiying visit. It suggests a 
certain continuity, bat if there be a con- 
tinuity for such a period of time as to allow 
it fairly to be said thit the husband did 
reside even for a matter of some weeks 
with his wife, it does not appear to us that 
the section should b2 so strictly construed 
as to deprive the woman, whu often in these 
cases is helpleas, of assistance from the 
Gourt which is most easily accessible to 
her. In thie case the evidence of the mother 
and father of Ganagabai is to the effect 
that after she left Hyderabad, as she says, 
because of the ill-treatment cf her by the 
opponent, she came and lived in her 
parents’ house and that after some time 
the opponent Pamanmal her husband fol- 
lowed her and lived with her there. Their 
evidence is to the effect that the opponent 
lived with the petitioner as his wife in the ` 
house of her parents for more than a 
month. We do not think that this can be- 
said to be merely a flying visit, a visit- 
of so brief a nature as not to bring th; 
petitioner within the provisions of sub-sec. 8” 
of s. 488, Criminal Procedure Oode. ftis- 
not possible in such cases to fix any arbi- 
trary period of time to say, for instance, 
two months at Agra, six weeks at Bombay 
one month at Karacni as-a minimum to- 
constitute residence for -the- purposes: of- 
s. 438, Uriminal Procedure Gode. -Each case 
will have to be dealt with on. its merits, It 
could easily be said that 4 visit ofa few 
days is not residence within the meaning of 
s. 488, Criminal Procedure Oode, but it 
could not easily be said that a visit ofa 
few weeks was not residence within the 
meaning of s. 4t8, Oriminal Procedure, 
Code. Each case, however, must be dealt 
with on ite merits, the distinction between 
a mere Visit and residence being borne in 
mind. We think, therefore, the learned 
Magistrate was wrong on the question of 
jurisdiction and that the case should be 
sent back to him to dispose of it on its 


merits according to law. Order accord- 
ingly. 
8. Case remanded. 


(1) 54 B 548; 127 Ind, Cas. 179; A IR 1930Bom, 
318; (1930) Or. Cas, 780; 31 Cr. L J 1157; 32 Bom LR 
764; Ind. Rul, (1930) Bom, 499. $ 

(2) A I R 1927 All. 291; 101 Ind, Oas. 670; 28 Or. L 
J 494,49 A 479;25A LJ 435; L R8 A 24 Or, 
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CALCUTTA HIGH COURT 

Civil Suit No. 1051 of 1935 

December 14, 1937 

4 PaNOKRIDGS, d. 

NURSINGDAS TU NSOOKDAS -PLAINTIFF 
—PETITIONER 
versus 
CHOGEMULL AND orases—Dgren pants— 
Opposite PARTY. 

Bengal Agricultural Debtors’ Act (VII of 1936), 
ga. L (3), (21, 34,2 (9, 8-Areas mentioned ins. 1 
(3) tf must be administrative or judicial districts 
—Sub-ss. (3) and (2) of s. 1 must be read together 
—Notice under s.34—Any Civil Court in Bengal 
whether bound to issue stay order even if no part 
of notified area lies within its jurisdiction -Civil 
Court, tf can investigate question whether applicant 
is debtor within meaning of 8. 2 (9)——-Reaidence of 
debtor gives jurisdiction to Board—Residence of 
creditor is immaterial, 

The areas mentioned in sub-s. (3) of s.1, Bengal 
Agricultural Debtors’ Act, need not be administra- 
tive or judicial “districts,” andthe fact that 
hitherto the areng notified by the Local Government 
have been “districts” in the technical sense must 
be regarded as an accident. Under the Act the 
Local Government can notify an area, the entirety 
of which lies within the limits of the administra- 
tive district, but which does not inciude the whole 
of such district, or they may notify an area 
lying partly in one district and partly in another, 

The main intention of the act is that the 
liabilities of certain debtors shall be ascertained, 
“settled” and recovered through the agency of 
Settlement Boards to the exclusion of the Uivil 
Courts, Such being the intention, the Act should 
be construed, if possible, in such a way as will 
carry it into effect equitably and reasonably. | 

Sub-section (9; of s. 1, Bengal Agricultural Debtore' 
Act must be read in conjunction with sub-s, (2) 
of‘ thesame section, Read together, the sub-sections 
mean that until an area is notified, no Debt 
Settlement. Board can be established therein, but 
when this has been done, all Civil Qourts in 
Bengal are to treat the proceedings of stich a 
Boara in accordance with the provisions of the 

ct. 

Hence on receiving a notice under s. 31, Bengal 
Agricultural Debtors’ Act, any Oivil Ocurt in 
Bengal is bound to issue a stay order eyen if no 
part of the notified area lies within its territorial 
jurisdiction, Bhagwan Dayal Saka v, Chandulal 
Agarwalla (1) not approved. Lachmt Narain v. 
Fateh Bahadur Singh (2,, referred to. 

A Qivil Court cannot investigate a question as 
to whether an applicant is a debtor within the 
meaning of s. 2 (9), Bengal Agricultural Debtors’ 
Act, It is, at any rate in the first instance, for 
the Board, subject to such right of appeal as the 
Act gives, to determine whether it can exercise 
jurisdiction over any particular applicant, 

It is the residence of the debtor that gives 
jurisdiction to the Board. It is immaterial where 
the creditors reside, or where the debts were 
contracted, ; 

Mr. P. C. Basu, for the Petitioner. 

Mr. 5. R. Das, for the Opposite Party. 

Order.—tThis ie in form an every day 
application for execution, but it nonethe- 
less raises a question ci great importance 
and considerable difficulty as tothe con- 
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siruction of the Bengal Agricultural Deb 
tors’ Act, 1935. On December 20, 1935, a 
consent decree was made against the de- 
fendants for Rs. 52,000 payable by instal- 
ments, and secured on zamindaries in the 
District of Jalpaiguri and shares in 2 
limited company. ‘Chere was default on 
the defendants’ part, and on August 30; 
1937, the Odicial Receiver was appointed 
Receiver of the zamindaries and shares at 
the instance of the plaintiff. The order of 
August 30, was varied bya consent order 
cf September 7, under which two private 
Receivers were appointed with liberty to 
sell in execution the securities mentioned, 
in the schedule of the decree. Pending the 
sale of the securities, a notice unders. 34, 
Bengal Agricultural Debtors’ Act, has been 
received by the Registrar of the Original 
Side. The notice is nol set out in the. 
petition, and the plaintiff says that he has 
not received a copy. I uaderstand howe 
ever, that itis admitted that the notice Is 
by the Debt Settlement Board established 
by the Local Government under s. 3 (é) 
of the Act’ for all areas known as 
Sanyasakata in the District of Jalpaiguri 
which was notified under s. 1 (3) of the 
Act on June 26, 1936. The notice is to 
the effect that the defendants have applied 
to the Board for a settlement of their 
debts under s. X (4) of the Act, and have in 
terms ofs. 11 included in their statement 
the judgment debt in this suit., A 

The defendants claim that under.s. 34 the 
notice has the effect of staying the present 
suit until the Board has adjudicated, and 
alternatively they say that 8. 35 of thé 
Act specilically forbids execution of a decree 
of a Civil Court for a debt. included in 
an application under s. 8, until the applica- 
tion has been dismissed by the Board in 
respect of such debt, or until an award 
made under the Act has ceased to subsist. 
The plaintiff has now applied for an order 
on the Receivers to sell tne shares and 
to carry out the other directions in the 
consent order of September 7. The plaintiff 
has advanced several arguments, of which 
by far the mcst important is that ss. 34 
and 35, and iodeed the Act generally have 
no application to the Original Side ofthe 
High Gourt, because its territorial jurisdic- 
tion does not lie within an area that has 
been notified under s. 1 (3). In this he 
certainly has authority to support him in 
Bhagwan Dayal Saha v. Chandulal 
Agarwalla (1). In that case a money suit 

DAIR 1938 Oal. 23; 174 Ind. Oas. 51; I LR 
casa 1 Oal. 258; 41 O W N 1363; 10 R O 612. 
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-was pending in Court of the Subordinate 


that case. I -only feel called on to say:.that 7 


Judge of Darjeeling ; before a decree had 
been made, one ofthe defendants applied 
to the Settlement Board of Parbatipur 
under s. 8and the Board issued a notice 
under s, 34 to the Oourtof Subordinate 
Judge, who, however, ‘declined to stay the 
suit as against the defendant in question. 
The defendant applied to this Gourt in 
its Civil Revisional Jurisdiction to set aside 
the Subordinate Judg’s order. The Court 
(Costello, Ag. ©. J. and Edgley, J.) dis- 
missed the application. Costello, Ag. O. J. 
observed as follows: 


.... Fortunately, however, in the present case 
we are able to say that the learned Jadge was 
right as regards one other conclusion at which he 
arrived, or rather one other ground on which he 
refused to recognise the notice as being effective, 
That ground is stated by him in this way : 

i Act VII of 1936 has not been brought into force in 
Darjeeling District under s. 1 (3), 

It has been admitted by the learned Advocate 
appearing for the petitioner here, who, as 1 have 
said, is one of the many defendants in the suit, 
that in fact the Act has not been put into force 
in the Darjeeling District. There seems to be a 
curious inconsistency with regard to the manner in 
koria this Act is described. Section 1 (4) says 
this : 

This Act may be called as the Bengal Agricul 
tural Debtors Act, 1935. 

It also seems to be described as ‘Bengal Act VII 
of 1936, There is a notification of June 26, 1936, 
which gives a list of certain districts in which the 
Act is to be operative. That list does not include 
Darjeeling, In these circumstances, it seems quite 
clear that the Court in Darjeeling was not in any 
way subject to the provisions of the Act, and the 
learned Judge was quite entitled to take no notice 
of the letter which was sent under date May 25, 
1937. In any event this is clearly not a matter 
which comes within the scope of s. 115, Oivil Pro- 
cedure Code.” 


The judgment of Edgley, J. is to the same 
effect. Now this decision is not binding on 
me sitting on the Original Side, although it 
is naturally one that I am bound to treat 
with the greatest respect. Moreover, it is 
possible legitimately to distinguish that case 
frcm the one before me. As the conclud- 
ing words from the passage which have 
cited show, Costello, Ag. C. J. was of opinion 
that, apart fiom the merits,s. 115, Civil 
Procedure Code, was not in the circum- 
stances applicable. Again, in Bhagwan 
Dayal Saha v. Chandulal Agarwalla (1) 
no’ decree had been made when the notice 
was issued, and, therefore, the express 
prohibition of execution proceedings to be 
found in s. 35 did not Have tobe con- 
sidered. However there is no advantage in 
disguising the fact that I cannot bring 
myself to agree with the construction of the 
Act that commended itself to the Court in 


the report does not contain the argument, 
and from the judgments, I think, it can 
prorerly be inferred that the Court had not 
the advantage of a systematic and illumin- 


ating analysis of the Act such as I have ~ 


had the pleasure of hearing from Mr. Das. 

I will now consider what seem to be the 
relevant provisions of the Act, The Pre- 
amble states that it is expedient.to pro- 
vide for the relief of indebtedness of agri- 
cultural debtors, and to amend the law 
governing the relations between agricultural 
debtors and their creditors, Section 1.(2) 
provides that the Act shall extend to the 
whole of Bengal, ands. 1 (3) that it shall 
come into force in such areas on such dates 
as the Local Government may by notifica» 
tion direct. It should be observed that the 


areas mentioned in sub-s. (3) need not be 1 


administrative or judicial “districts, and 
the fact that hitherto the areas notified by 
the Local Government have been “dis- 
tricts” in the technical sense must be 
regarded as an accident. Under the Act 
the Local Government can notify. an 
area, the entirety of which lies within the 
limits of the administrative district, but 
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which does not include tne whole of such _ 


district, or they may notify an area.lying 
partly in one district and partly in another. 
in Bhagwan Dayal Saha v. Chandulal 
Agarwalla (|) Edgley, J. says (p. 1306"): 

“It is, however, clear that no Court situated in a 
district in which the Act has not been brought 
into force can be compelled to issue the stay ordér 
contemplated in the latter portion of s. 34,’ Benga. 
Agricultural Debtors’ Act, and, in order to obtain a 
stay order of the nature contemplated by s.'34, is 
follows that the Act must be in operation bothin 
the district in which the Board is situated to 
which an application 1s made for the settlement of 
a debt and also in the district in which the Oourt 
is situated to which the notice under 8. 310f the 
Act is actually sent ” 


Having regard to the existing state of 
affairs, the language used is natural, but in 
my opinion it tends to obscure the precise 
question at issue. That question is whe- 
ther “Civil Court” when used in the Act is 
confined to a Oivil Court within whose 
territorial jurisdiction the whole or any 
part of an area notified under s. 1 (3)-lies. 
If this question is answered affirmatively, it 
will mean that the fact that a few acres of 
a notified area fall within the limits of a 
particular district, will: make the Act 
applicable to the Courts of tnat district. If 
no part of such area is within the district, 
the Act will not apply. I do not say this 
construction is impossible, but I do say that 
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inconvenient To continue the examination 


of the Act, “debtor” is defined by s. 2 (9), 


Section 3 provides for the establishment of 
Debt Settlement Boards in notified areas. 
Under s. 8, a debtor may make an appliation 
for the settlement of his debts to a Board 


established for the local area within which 


he ordinarily resides. I ought to say here 


-that Mr. Basu admits for the purposes of 


x 


this application that the defendants ordi- 
narily reside within the local area of the 
Sanyasakata Board He does not, however, 
admit that they are “debtors” within the 
meaning of s. 2 (9). 

Ido not think that this is a matter which 
I can investigate. It is, at any rate, in the 
first instance, for the Board, subject to 
such right of appeal as the Act gives, to 
determine whether it can exercise jurisdic- 
tion over any particular applicant. [t is to 
be observed that it is the residence of the 
debtor that gives jurisdiction to the Board. 
It is immaterial where the creditors reside, 
or where the debts were contracted. Under 
8s. 12 and 13 the Board has power to con- 
sider and investigate the application. Under 
8. 13 (2) the Board can, if a creditor fails to 
comply with a notice under s. 13 (1), 
declare that any debt due to him from the 
debtor on ihe date of such order shall, for 
the purposes of the Act, be deemed to be 
the amount stated in the statement of debts 


- submitted by the debtor, and that no debt 


of which the creditor has failed to submit 
a statement, other than a debt which the 
debtor has included in his statement of 
debts shall be payable, and such. order 
shall not be questioned in any Givil- Court 
or in any manner other than that provided 
by the Act. Under s. 18 (1) the Board has 
power to decide whether the debt exists 
and determine its amount, provided that 
a decree of a Oivil Court relating to a debt 
shall be conclusive evidence as to the exist- 
ence and amount of the debt as betseen 
the parties to the decree. Section 19 pro- 
vides for the settlement of debts. Section 33 
forbids Civil or Revenue Courts to entertain 
a suit, application or proceeding against the 
debtor in respect of any debt included in 
an application under s. 8 of proceedings in 
connection with which are pending before 
a Board. I have already referred to s. 34. 
Under s, 35 notwithstanding anything con- 
tained in any Act, no decree of a Civil 
Court shall be executed for the recovery of 
a debt included in an application under 
s.3 until the application bss been dismiss- 
ed by the Board in respect of such debt 
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or an award in which such debt is included 
has ceased to subsist. Ihave not thought 


| it necessary to set out in detail the rather 


complicated procedure of award and re- 
covery., 

Now undoubtedly there is much in the 
Act which may appear startling to one who 
has been trained in tbe English system, 
which attaches a supreme importance to 
the principle of the sanctity of contracts. 
The main intention of the Act is, however, 
clear, and it is that the liabilities of cer- 
tain debtors shall be ascertained, “settled” 
and recovered through the agency of Settle- 
ment Boards to the execlusion of the Civil 
Courts. Such being the intention, one 
should, I apprehend, construe the Act, if 
possible, in such a way as will carry it into 
effect equitably and reasonably. On the 
plaintiffs construction, a debtor will seek 
the assistance of the Board in vain in res- 
pect of any debts which have been con- 
tracted in a district in which there is no 
ares notified under the Act. The advance 
gives jurisdiction to the Court within the 
territorial limits of which it was made, and 
the creditor will be able to obtain a decree 
from that Court, and in many cases, execute 
it, irrespective of the fact that the debtor 
has made an application tothe appropriate 
Settlement Board under s.8 of the Act. Is 
it reasonable to suppose that the Legisla- 
ture intended the effectiveness of the Act 
to depend on a matter as fortuitous as 
the place where the debt was contracted ? 
Moreover, if the plaintiff's contention is 
correct, creditors will have no difficulty in 
defeating the provisions of the Act, for, 
wherever the cause of ‘action in respect of 
any debt arose, it will be always open to 
the creditor to assign it ina district not 
containing a notitied area, Such assign- 
ment will be part of the cause of action, 
within the meaning of s. 20 (c), Civil Pro- 
cedure Vode, in a suit brought by the 
assignee, who can institute proceedings in 
the Oivil Courts of that District, and those 
Courts will ex hypothesi disregard the provi- 
sions of the Act. 

I have formed no opinion as to the evils 
thatthe Act is designed to remedy, or as 
to the means by which it seeks to doso, 
but I conceive that I should, if -possible, 
construe the Act in such a way as will 
make its provisions effective and not illu- 
sory. In my opinion sub-s. (3) of s. 1 
must be read in conjunction with sub-s, (2) 
of the same section. Read together, the 
sub-sectiong mean that until an area is 
notified, no Debt Settlement Board can be 
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established therein, but when this has 
been done, .all Civil Courts in Bengal are 
to treat the proceedings of such a Board in 
accordance with the provisions of the Act. 
Mr. Das goes furiher than tue case requires, 
when he suggesis that the restrictions im- 
posed by the Act on the proceedings of 
Civil Courts affect all Civil Couris in 
British India, and perhaps beyond it. I 
understand his argument to be that the 
Act imposes an incapacity on creditors and 
deprives them of a substantive right to 
recover their debts except under the Act, 
and he submits that all Civil Courts will 
recognize this disability. He has referred 
me to Lachmt Narain v. Fateh Bahadur 
Singh (2) where it was held that a per- 
son who had been declared a disqualified 
proprietor under the Oudh Land Revenue 
Act, was incapable of entermmg into a 
contract to sell a house situated not in 
Oudh but in Cawnpore. After dealing with 
the history of the relevant legislation, the 
Court observed ip. 196) 

“If it is found that from the beginning the Legis- 
lature has had as its object in creating a Uourt of 
Wards that persons incapable of managing their 
own property, shall be in certain cases relieved of 
such management, and the duties of management 
and superintendence transferred from them to 8 
Court of Wards; and further, that when such 
transfer has been effected, the incapable persons 
abovementioned, while so disqualitied, shall be 
absolutely debarred from entering into any con- 
tract with reference to the property so transterred, 
then it may saiely be presumed that it was never 
the intention of the Legislatare to draw a sharp 
boundary line, and while pronouncing A on the 
hither side of the Ganges to be incapuble of 
administering such of his property as is situate on 
the hither side of the same river to deem him 
capable of managing property on the further gide, 
The contrary presumption in such a case would be 
manilestly absurd, and to hold it would, without 
express words to the contrary, be unreasonable.” 56 

‘his passage, m my opinion, turnishes 
some guidance as to the principle upon 
which 1 should construe the bengal Act. 
How far the Civil Courts of «ther Pro- 
vinces will give cect io that Act is a 
‘speculaticu with which Iam wot ccucerned. 
iv is cf course mist unfortunate that there 
should be cunflicling judicial decisions on 
so impcrtant a matier, and L can only 
express a hope that the pomt will be 
authoritatively dealt with in the near 
futuié. In ihe meanwhile 1 hold isat ss. 34 
and 35, Bengal Agriculiural Lepuors’ Act 
l9:5, are bais to the piescul, upplication 
which is accclaingly dismissed Wita cosis, 
I certify for Counsel. 

B. Application dismissed. 

(2) 25 A 195; A W N 1903, 5. 
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MADRAS HIGH COURT 
Criminal Revision Cases Nos. 930 and 232 
of 1938 
(Oriminal Revision Petitions Nos. 223 
and 225 of 193-) 

July 29; 1948 
PANDRANG Row, J. 
“KANDAN PADAYACHI AND oTuBRS— 
PETITIONERS (IN CRIMINAL REVISION | 
Case No. 230 og 1938)—-AccuskD Nos. ltoll 
versus 
T.S. ARUMUGAM, Apvoosata, TANJORE 
— PETITIONER IN CRIMINAL REVISION 
Cass No. 232 of Tuag i 3 
imi sal—Counzsel cited as witness by. 
5 ma Eo case—Counsel, if disqualified 
from taking brief from accused—Legal practitioner. 
The mere fact that a lawyer is cited as a wit- 
ness by the prosecution will not disqualify him 
from appearing as Counsel for the accused in the 
case. No doubt it is not in accordance with 
professional etiquette for a lawyer who has 
given evidence as a witness for the p prosecution 
to accept or to continue to hold a brief from the 
accused. The mere citing of an Advocate , a8 a 
witness by the Police does not operate as a dis- 
qualification. It is easy to imagine the extra- 
ordinary results which might follow otherwise. l 
Or. R. Ps. under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the Second Class Magistrate of 
Ariyalur, dated March 12, 193c, and made 
In P. R.C. No. 1 of 1938. i 
Mr. k. Sundaralingam, for the Petitioners. 
The Public Presecutor, for the Crown. 


Order.--Both these cases arise out. of 
the same matter, viz. disallowance by the 
9nd Class. Magistrate of Aryalur. of Mr. 
T.S. Arumugam Pillai and Advocate from 
appearing as Counsel for the accused in. 
a case of murder pending enquiry before 
the Magistrate. The disaliowment was 
entirely onthe ground that he had been 
cited as a witness by the Police in the 
charge-sheet. It would appear that there 
were three charge sheets filed in this case 
and the Advocates name appears as a 
witness only in the last charge-sheet. But 
this ig a mnor matter. The reason given 
for the disallowance is obviously unsound. 
The mere fact that a lawyer is cited as: 
a witness by the prosecution will not 
disqualify him from appearing as Counsel 
for the accused in the case. No doubt 
it is not in accordance with professional 
etiquette for a lawyer who nas given 
evidesce as a witness for the prosecution 
to accept or ty conunue to hold a brief: 
from the uccused. That is not the case 
here. The mere cuing of an Advocate 
as a witness by the Police does not operate: 
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as a disqualification. It is easy to imagine 
the extraordinary  resulis which might 
follow otherwise. The unfortunate effect 
of the order of the Magistrate has been 
that the accused: have been continuously 
in custody for four months and more. The 
order is, therefore, set aside and he is 


directed to allow the Advocate to appear 
for the accused, 


N.-D. Order set aside, 


_ , BOMBAY HIGH COURT 
Criminal Revision Application No, 188 
of 1938 
August 9, 1938 
Beaumont, O. J. AND Sen, J. 

In re TARALAKSHMI MANUrPRASAD 


f ~~ APPLICANT 
Criminal Procedure Code (Act V of 1898), s. 488 


, —Exvistence of decree of Civil Court for mainten- 


ance—Jurisdiction of Magistrate 
under 3. 488, if ousted. 


_.& proper case the jurisdiction of the 
Magistrate to make an order under s, 488, Ori- 
minal Procedure Code, is not ousted by the mers 
existence of a decree of a Civil Court directing 
a certain sum to be paid as maintenance. Of 
course the existence of a decree of a Civil Court 
is relevant when the Magistrate ig considering what 
form of order he should make under 6, 488. If 
the Magistrate comes to the conclusion that an 
order or maintenance should be made, he ought 
to make. it clear in hie order that anything paid 
under the decree of the Oivil Court will be 
taken into account against anything which he may 
order to be paid. Saraswati Debee v, Narayandas 
Chatterji (1), distinguished. 

Or, R. App. against the decieion of the 
Sessions Judge, Ahmedabad. 

Mr. D. V. Patel, for the Applicant. 

Messrs. K. D, Thakor and M. H. Chha- 
trapati, for the Opponent. 


Beaumont, C. J.—In this revision ap- 
plication the material facts are that in the 
year 1928 an order was made by the 
City Magistrate of Abmedabad under a. 438, 
Criminal Prosedure Code, on an applica- 
tion by the present applicant, whois a 
wife, for payment of maintenance by the 
husband to berself and her daughter. On 
November 28, 1928. a compromise decree 
was passed in a civil suit brought by the 
husband for restitution of conjugal rights. 
Under that decree it was provided thata 
certain sum should be paid for arrears 
of maintenance and that the husband 
should pay Rs. 15 a month for mainten- 
ance of the wife and Rs. 5 a month for 
maintenance of the daughter and the order 
already made under s 488 was to be can- 
celled. In accordance with that decree the 
order made unders. 488 was cancelled in 

e 


to pass order 


In re TARALAKSHMI MANUPRASAD (BOM) 


533 


March 1930. The arrears of maintenance 
under the decree of the Civ:l Court were 
paid, but the sabseqnent maintenance pro 
vided by that decreas was not paid. In the 
circumstances, the wife anplied for a fresh 
order under s. 48%. The learned City 
Magistrate held that the decrees of the Civil 
Court directing maintenance ousted his 
jurisdiction under s. 488, Oriminal Proce- 
dure Code, and he referred to the cage in 
Saraswati Debee v. Narayandas Chatterji 


(1) in support of his view. In appeal 
the learned Sessions Judge upheld the 
decision ‘of ths Magistrate. The case 


referred to in the Oaleutta High Court is 
not an authority on the point. At the most 
it contains a dictum by the learned 
Judge that a decree of Civil Court might 
bar the jurisdiction of a Magistrate under 
s. 488, Criminal Procedure Oode. We 
have, therefore, to deal with the matter as 
one of principle. Section 488 contains no 
direction that an order under that section 
cannot be made if thereis a decree for 
maintenance of a Civil Court, although 
under subs. (4) conditions are specified 
under which an order cannot be made. 
Of course the existencs of a decree ofa 
Civil Oourt is. relevant when the Magis- 
trate is considering what form of order 
he should make under s. 488, but in 
our opinion the mere existence of a decree 
of a Civil Ocurt does not oust the juris- 
diction of a Magistrate in a proper case 
to make an order under s. 488. It seems 
tous wrong in principle to allow the 
husband inthis case to take advantage of 
the decree which he has made no attempt 
to carry out. We think, therefore, that the 
case must be sent back tothe learned 
City Magistrate to be dealt with on the 
merits. It is for him to consider whether 
there is any evideacs which would bring 
the case uader sub's. (4) and if he comes 
to the conclusion that an order for wain- 
tenance should be made, he onght to make 
it clearin his order that anything paid 
under the decree af the Oivil Oourt will 
be taken into account against anything 
which he mayorderto bə paid. That is 
a mere question of the form of the 
order. In our view the existenca of the 
decree of the Civil Court does not owst the 
jurisdictisn of the Magistrate. The case 
must, therefore, go back to the lower 
Oonrt. Husband to pay the costsof the 
application in this Cour Qosts in the 

(1) 530 1929; 138 Ind Cae 613; A I R 1932 Oal. 


698; 411932) Or, Cas, 653; 33 Or. L J 6834:55 OL J 
$41; 33 GO W N 571; Ind. Rul. (1932) Oal. 471. 
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lower Court to be decided by the lower 
Court. 
. D. i Case sent back. 


MADRAS HIGH COURT 
Oivil Appeal No. 54 of 1933 
December 15, 1937 
Panprane Row AND Kina, Jd. 
OHANDALAVADA VENKATA 
SUBBAYYA—Appgiuant 
versus 
SECRETARY or STATE ror INDIA AND 
PA af horse — REFON DENTA 
‘Madras Hereditary Village Offices Act 
1895), ss. 13, 21, 23—Claima to village office—-Only 
Revenue Courts have jurisdiction— Decision of 
Board of Revenue in second appeal is final and has 
force of decree—Such decision even if contrary. to 
law, Civil Court cannot canvass its correctness— 
Appeal before Board of Revenue if can be decided 
by Nout hearing porn 
claim toa village office can be decided 
Revenue Courts under ss. 13 and 21, Made A 
ditary Village Offices Act. It is, therefore, clear 
that the Board of Revenue has not only jurisdiction 
to entertain and dispose of the second” appeal, but 
also the Board is the only authority in fact which 
can entertain such a second appeal in such matter. 
No separate suit would liein a Civil Court in a 
case of a village office and when the highest Court 
of appeal, so far as this subject-matter is concern- 
ed, has decided a particular claim in a particular 
way, it is final, and it is not open to any QOivil 
Court to canvass the correctness of such an order. 
The order of the Board has the force of a decree 
and it is the decree of the final Court of Appeal in a 
suit of this kind. Even it the decision of the Board 
of Revenue is contrary to law, it is not competent 
to a Civil Court to declare that such a decision js 
contrary to law. 
The rules of procedure governing the hearing of 
ae rar Pitye under the 
illage ces Act, framed under s. 20, cl. (4 
that Act, do not require that the Board of Bevans 
should hear either the appellant or his Oocunsel 
before disposing of a second appeal. ‘This rule of 
procedure cannot be regarded as ultra vires. The 
Board of Revenue having jurisdiction to decide a 
second appeal ‘under 8, 23, Madras Hereditary 
Village Officers Act, has jurisdiction to decide it 
Without gins the pane an opportunity of being 
eard. umaraswami Mudali v. Muni ili 
C keleme, untratna Mudali 
. A. against the decree of the Sub- 
Judge, Tenali, in O. S. No.31 of 1932. 
Mr. V. Rangachari, for the Appellant. 
Messrs. K. S. Krishnaswami Aiyengar and 
V. Govindarajachari, for the Respon- 
dents. 


Pandrang Row, J.—The appellant i 
this appeal was the plaintiff aks Lower 
Court. | He sued the Secretary of State for 
India in Council and the present Village 
Munsif of Pedapudi in the Tenali Taluk for 
a declaration that the order of the Board 
of Revenue’ dated May 19, 1928, in Second 


(III of 


Madras Hereditary - 


Appeal is illegal and ultra vires. The facts 
necessary to understand the points in issue 
may be stated briefly. The plaintiff-appel- 
lant’s grandfather Ramanappa was Village 
Munsif of Pedapndi till 1883 when he 
was dismissed by the Sub-Oollector for 
misconduct and divided member of the 
same Mirasi family was appointed to the 
office, namely the grandfather of defen- 
dant No. 2. The plaintiff's contention was 
that that appointment was only temporary, 
and to bein force only during the lifetime 
of the dismissed village Munsif, and that 
on the death of the latter in 1923, the 
plaintiff was entitled to be appointed 
village Munsif. On tbis basis, the plaintiff 
during his minority by a next friend sued 
in the Court of the Revenue Divisional 
Officer, under s. 13, Madras Hereditary 
Village Offices Act LUI of 1895, namely 
8. 8. No. 1 of 1926, for being registered as. 
the village Munsif of Pedapudi. That suit 
was dismissed and an appeal from the 
decree of the Revenue Divisional Officer 
was also dismissed by the District Collector 
in 8. A. S. No. 1 of 1927. The plainiff 
preferred a second appeal to the Board of 
Revenue as provided for ins, 23, Madras 
Hereditary Village Offices Act and that 
second appeal was also dismissed by the 
Board of Revenue in May 1928. 

It is this dismissal of the second appeal 
by the Board of Revenue that is sought to 
be declared illegal and ultra vires. It 
cannot be contended that the Board of 
Revenue had no jurisdiction to entertain 
the appeal or to deal with it in the manner 
which the Board thought fit. In fact, a` 
claim to a village office of this kind can be 
decided only by Revenue Courts as will be 
seen frm a perusal of ss. 13 and 21, 
Madras Hereditary Village Offices Act III of 
1895. This position is not contested. lt 
is therefore clear that the Bourd of Reve- 
nue had not only jurisdiction to entertain 
and dispose of the second appeal, but also 
that. the Board was the only authority in 
fact which could have entertained such a 
second appeal in this matter. The conten- 
tion that the Board of Revenue acted 
without jurisdiction must he dismissed as 
having no foundation, and as being even 
absurd. The jurisdiction of the Board of 
Revenue was invoked by the plaintiff bim- 
self and that jurisdiction which undoubt- 
edly existed when the appéal was enter- 
tained could not be said to have been lost 
simply because, as the plaintiff appellant 
believes, the Board decided the second 
appeal wrongly, 


a 
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So far as the contention that the order 
of ths Board of Revenue was illegal is 
concerned, it app2ars to us that no Civil 
suit of this nature could have been enter- 
tained by the Subordinate Judge for the 
purpose of getting a deélaration that the 
order of the Board of Revenue passed in 
the exercise of its appellate jurisdiction 
was contrary to law. No separate suit 
would lie in a case of this kind, and when 
the highest Court of Appeal, so far as this 
subject-matter is concerned, has decided a 
particular claim in a particular way, it is 
final, and it is not open to any Court in 
the mofussil to canvass the correctness of 
such an order. The order of the Board has 
the force of a decree and it is the decree 
of thé final Court of Appeal in a suit 
éf this kind. Assuming for argument’s 
sake that that decision was contrary to 
law, it is obviously not competent to 
the Subordinate Judge's Court in which 
this suit was filed to declare that such a 
decision was contrary to law. In effect 
the present suit though framed as one 
for a declaration that the order of the 
Board of Revenue is illegal and wltra vires 
is a suit for the office ofa village Munsif 
in which the plaintiff seeks the same relief 
which he sought in the suit which he filed 
before the Revenue Divisional Officer. He 
is really therefore attempting to obtain an 
adjudication by a Civil Court of a claim 
which has been excluded from tte jurisdic- 
tion of Civil Courts for over a century by 
express legislation. It may at the same 
time be mentioned that the Subordinate 
Judge, while holding that the suit was 
maintainable, came to the conclusion that 
the order of the Board of Revenue was 
right on the merits and that the view 
taken by the Board as regards the appoint- 
ment of defendant No. 2's grandfather was 
right. 


A further complaint has been made on 
the ground that the Board of Revenue 
passed its order in second appeal without 
hearing the plaintiff-appellant or his Ooun- 
sel. The rules of procedure governing the 
hearing of suits and appeals under the 
Madras Hereditary Village Offices Act are 


. rales framed under s. 20 cl. (4) of that 


Act, and the rules so framed do not require 
that the Board of Revenue should hear 
either the appellant or his Counsel before 
disposing of a second appeal. This rule of 
procedure cannot be regarded as ultra vires 
in the light of the decision reported in 
Kumaraswomi Mudali v. Muniratna Mudali 
Ld 
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(1) wbich expressly decided the question 
that the Board of Revenue having jurisdic- 
tion to decide a second appeal under s. 23, 
Madras Hereditary Village Offices Act, has 
jurisdiction to decide it without giving 
the parties an opportunity of being heard. 
This Bench decision which directly bears 
on the point disposes of the contention 
that the decision of the Board of Revenue 
must be deemed to be illegal or ultra vires 
becuse it was pronounced without giving 
a hearing to the plaintiff-appellant or his 
Counsel. We see no reison to differ from 
the decision in Kumaraswami Mudali v. 
Muniraina Madali (1). It follows therefore 
that there was never any substance in the 
plaintiff-appellant’s suit and that the appeal 
must fail. It is accordingly dismissed 
with costs (two sets). 

N.B. Appeal dismissed. 

(L) 55 M 942; 138 Ind. Cas. 390; A IR 1932 Mad. 
529; 63 M LJ 282; (1932) M W N 524; Ind. Rul. 
(1932) Mad. 559; 36 L W 122.1 





NAGPUR HIGH COURT 
Second Civil Appeal No. 468 of 1937 
September 22, 1937 
PoLLooK, J. 
GANPATRAO SAKHARAMII 
PATIL or WARDHA—ApPPRLLANT 


versus 
MOTILAL HIRALAL PAROHSHI—~ 
RESPONDENT 

C. P. Land Revenue Act (II of 1917),s, 203—-Ac- 
quisition of land in growing town for building pur- 
poses—Presumption of transferability — Onus of 

oof. 

Prof re a person acquires landin a growing town 
in orderto build a residential house, a presumption 
would be that the land was acquired with a right of 
transfer. 

Tf the landlord contends that the tenant had no 
right to transfer the building which he had built and 
which he was occupying, it is for him to show that 
under the terms of the license the right of the tenant 
was limited and it was expressly agreed that he 
would be incompetent to make a transfer. Ram 
Bharose v. Bishnath Prasad (1), approved. Chinnan 
v. Ranjithammal (2), distinguished. 

3.0. A. from the appellate decree of the 
First Additional District Judge, Wardha, 
dated April 20, 1947, ia Oivil Appeal No. 38-A 
of 1936, reversing the decree of the Court of 
the First Sub Judge, Second Class, Wardha, 
dated September 30, 1936, in Civil Suit No 
21-A of 1936. aaa 

Mr. V. V. Kelkar, for the Appellant. 


Judgment.—It is obvious and it is 
admitted that Mallanna was placed in 
possession ofthe site in dispute by the 
plaintiff in order that he might erect a 
residential house thereon. The rights of 
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the parties depend -entirely on the terms of 
‘the ‘original contract. The site in dispute 
is not technically a part of the abadi, but 
'it is actually a part of Wardha town. 
‘Wkeré .a man obtains land in order to 
‘build a residential house in a growing 
fown, the ordinary presumption would be. 
in my opinion, that the land was acquired 
‘with a right of transfer, and I entirely 
,agree with the decision in Ram Bharose v. 
Bishnath Prasad (1) that, ifthe landlord 
‘contends that the tenant had no right to 
trénsfer the building which he had built 
‘and which he was occupying, itis for him 
‘to show that underthe terms of the license 
the’ right of the tenant was limited and 
dit Was expressly agreed that he would 
-be incompetent to make a transfer. The 
‘decision’ in Chinnan v, Ranjithammal (2) 
is clearly distinguishable on the facts, 
The first Court relied on a case which it 
cited as Ram Bharosay v. Rani Qamar 
Zamani Begam (3).. The name was not 
given, and asthe reference has been in- 
correctly given, I have been unable to trace 
the case; nor was the learned Counsel, who 
appeared for the appellant in this Court 
and relied onthe case, able to tell me 
where it could be found. In my opinion 
the case was correctly decided by the 
lower Appellate Court and the appeal is 
samian without notice to the respond- 
ent. 
D. Appeal dismissed. 

- (1) AIR 1934 All. 336; 153 Ind, Cas. 652: 

P TAIB ED B1 TE Asi Ind. Oas. 652; (1934) A L 
` 34 4; nd. Oas, 175; A IR 1931 Mad. 
216; 60 M L J 709; (1930 ; 5 
Ind, Rul. (1931) Mad, lL Pe eee DW Aie 


3) 1Luck Cas, 238; 103 Ind, Cas. 681; 
GEN sie ; nd, Oas. 681; A I R 1927 


‘CALCUTTA HIGH COURT 
Criminal Appeal No, 161 of 1938 
July 19, 1938 
.. BARTLEY AND KHUNDKAR, JJ. 
DHIRENDRA NATH SEN AND ANOTHER 
` — ACOUsED — APPELLANTS 
Tersus 
: EMPEROR—(Oppogits Party 

Penal Code (Act XLV of 1860), 2. 124-A—Article 
amountizg in essence to nothing more than censure 
expressed.in exoggeraied and intemperate language 
on draft bill sponsored by Ministry, whether seditious 
—Government of India Act, 193F, (25 and 2 Geo. V, 
Ch. 42), se. 49, 50 — Ministry chosen from elected 
representa tires of people and empoyered ta dictate 
policy to executive Government, whether officers sub- 
ordinate to Gorernment. 

“No comment expressing disapprobation of the 
messure- sponsored ty a ministry with a view to 
obtain its alteration by lawful means without excit- 
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ing or attempting to excite hatred, contempt or dis- 
affection, would amount to an offence unders 124-A of 
the Penal Code. ; 

Where an article complained of amounts in essence 
to nothing more than a censure, expressed in 
exaggerated, inflated and intemperate language, on a 
draft bill sponsored by a ministry and it is an 
attack not on the ministry but against the policy of 
the Ministry ss revealed through the proposed legis- 
lation it is not seditious in the sense that it brought 
orattempted to bring the Ministry into hatred or 
contempt, or that it excited disaffection in any 
‘greater measure than the measure implicit in the 
working of a democratic constitution, apart al- 
together from the question whether it is seditious 
within the narrower limits imposed by the Penal 
Ti R. v. Sullivan (|), relied on. fp. 538, col. 


Quære.—There is no difficulty in the position that 
Minieters are members of the Goverment. There is no 
difficulty in the position that they are servants of the 
Orown. It is however, difficult to maintain the position 
that a Ministry, chosen from the elected representatives 
of the people, and empowered, within prescribed limits, 
to dictate the policy of the executive Government, is 
in any real sense a body of officers subordinate tothe 


Governor. 

Messrs N. K. Basu, S. C. Talukdar, P. 
K. Ray and Sisir Kumar Basu, for the Ap- 
pellanis. 

Messrs. D. N. Bhatiacharjee and Nirmal 


Chandra Das Gupta, for the Crown. 


Bartley, J.—Appellants, the editor and 
the printer and publisher of a paper called 
the Hindustan Standard, have been con- 
victed of sedition, in respect of an article 
published in the issue of that paper, dated 
November 27 last. The sole question for 
decision in this appeal is whether ths 
article falls within the mischief of s. 124-A 
of the Penal Code. In form, it is an 
onslaught upon a certain Education Bill, 
and the contention on behalf of the prvsecu- 
tion, which has been accep:ed by the Gourt 
below, is that it excited hatred, contempt 
and disaffection towards the Ministry in 
Bengal and was, therefore, seditious. An 
article is in law, seditious when it brings 


or attempts to bring into hatred or cone. 


tempt, or excites or atiempis to excite 
disaffection tow:rds tbe Government estab- 
lished by law in British India. Govern- 
ment,in this connection denotes the person 
or perscns authorized by law to administer 
executive Government in any part of 
British India. The question before us then 
is whether the present article can fairly be 
construed as an attempt, successful or 
not, 10 bring into hatred or contempt, cr to 
excite disuffection towards persons authoriz- 
ed by law to administer exequtive Govern- 
ment. Further, as the attack is upan the 
Ministry, that question involves the point 
whether the Ministry are persons authorized 
by law to administer executive Government. 


` 


` 
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If they are not, an attempt to excite hatred, 
coniempt or disaffection towards them 
would not be on cffence under s. 124-A of 
the Code. 


Under s. 49, Government of India Act, the 
executive authori:y of a Province (which I 
take to mean the same thing as legal 
authority to administer executive Govern- 
ment), shall be exercised by the Governor 
either directly or though officers subordinate 
to him. Allsuch action of the Government 
shall, unders. 59, be expressed to be taken 
in the name of the Governor. The rule 
of the Ocuncil of Ministers is defined in 
s. 50 as being “to aid and advise the 
Governor in the exercise of his functions,” 
except inso far as he is given discretionary 
powers under the Act. It may further be 
taken that the Governor is bound to follow 
the advice of his Ministers in certain cases, 
that is to say, in cases cther than those in 
which he is required by the Act to 
exercise his own discretion, or where in his 
opinion the advice is inconsistent with 
the special responsibilities committed to 
him under ihe Act. On the other hand the 
Governor chooses his Minis!ers, who hold 
office during his pleasure. He is empowered 
to allocate among them the business of 
the Government, and to regulate the 
transmission to himself of information, or 
of matters under consideration by a 
minister which may involve any special 
responsibility of the Governor. There is 
no specific provision in the Government 
of India Act vesting the Ministry with 
executive functions On the other hand 
such functions “shall”, in the words of 
the Act, “be exercised by the Qovernor 
either directly or turough officers subor- 
dinate to him.” The position seems to be 
that unless the Ministry can be held to 
consist of officers subordinate to the 
Governor within the meaning of the Act, 
it cannot exercise executive functions, I 
entertain the gravest doubt whether any 
such description is applicable to a Ministry 
chosen from the elected representatives 
of the people under a democratic constitu- 
tion. There is no difficulty in the position 
that Ministers are members of the Govern- 
ment. There is no difficulty in the position 
that they are servants cf the Crown. It 
does, however, seem to me to be difficult 
to maintain the position that a Minissry, 
chisen from the elected representatives 
of the people, and empcwered, within pre- 


‘scribed limits, to dictate the policy of the 


executive Government,: is in any real 
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sense a body of officers subordinate to the 
Governor. 

On the merits of this appeal, it isnecessary 
to examine the article in detail. Itis, as 
Thave said, an attack on an Edneation Bill. 
What appears from the evidence is that a 
draft bill, the Bengal Secondary Education 
Bill, had been sent for consideraiion in 
certain interested quarters. Its provisions, 
thus made public, inspired the article. There 
is no evidence before us as to the nature 
of the bill, except what can be derived 
from the article itself, and we are informed 
from the Bar that it has been dropped. 
The article, which is headed: “Where is 
Bengal to-day ?" begins rhetorically “Is 
Bengal dead? Has she been effaced from 
the map of Hindustan?” It then alludes 
to the bravery of the men and women who 
in the past made rulers or administrators 
tremble and totter, and says that the 
time has come for another fight to the death. 
The Ministry in Bengal have declared war 
on the entire Province. They have attacked 
the traditions and culture of the past, derived 
from an independent intellectual life. 


Next comes a reference to the last Governor, 
Sir John Anderson, as objectionable in its 
language as it is irrelevant to the topic 
under discussion. The only relevant portion 
is the statement that the Bill was his parting 
kick to his Hindu Ministers, and the insinua- 
tion that it was inspired by him. The 
writer then goes on tosay that the “outrageous 
illegality of the bill” had been exposed 
in his columns, and to describe it as an 
impudent challenge to the culture, thought 
and tradition of Bengal. Its purpose is 
to hand over education “to the howling 
idiots, and worse than the howling idiots, 
to th: communal maniacs and to panic- 
striken officials who constitute a grave, 
menace to educational independence.” Its 
sole aim is to create a body of communal 
terrorists and place them in entire charge 


of the educational policy of the Province, 


Next follows a criticism of the mach.nery 
to be set up for the control of education, 
which is described at some length; a reference 
to its sinister purpose, anda statement that 
Government has full powers to control the 
Education Board. The conciuding paragraph 
avers {Lat tue entire bill has been begotten 
in iniquity and that its purpose is to be 
executed by terror and in cruelty. It is an 
act of tie most decided tyranny and 
barbarity ever perpetrated inthe name of 
moral and intellectual healing. The article 
concludes with adiurther burst of rhetoric 
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in which the “inheritors of a great culture” 
are told that “the land they love and 
worship is deliberately hurled into the abyss 
of communal savagery.” 


From this analysis, it is clear in the fret 
place that the article is an attack not on a 
Ministry but on a measure, The bill 
itself is throughout the object of the attack, 
The sole references to the Ministry in 
the whole article are the statement that 
they have declared war and attacked the 
traditions of the past and an ancient 
‘culture, and the statement that the writer 
refuses to believe that the Ministry would 
have dared to sponsor the measure unless the 
former Governor of the Province had inspired 
and bleased it. The word “Ministry” is not 
to be found elsewhere in the article. The 
keynote of it indeed is “the outrageous 
illegality of the bill,” a note, according tothe 
writer, previously sounded in bis columns. 
The attack is directed against the policy of 
the Ministiy, as revealed through proposed 
legislation. In this view of the real intention 
of the article, nocomment expressing dis- 
approbation of the measure with a view to 
obtain its alteration by lawful means 
without exciting or attempting to excite 
harted, contempt or disaffection, would 
amount to an offence under es. 124-A of the 
Code. It has been said that in the present 
day at all events ‘an attempt to remove 
from power the Ministers in office, or any 
agitation for the repeal of an Act of Parlia- 
ment cannot be seditious if no unlawful means 
are employed. It was laid down in B. v 
Sullivan (1), that a journalist may canvass 
and censure the acts of Government and 
their policy—and indeed itis his duty. He 
is free to discuss their acts and their 
public policy and he may, if he thinks proper, 
censure the acts of Government and Ministers, 

The article complained of in this case 
amounts in essence to nothing more than 
a censure, expressed in exaggerated, inflated 
and intemperate language, on a still-born bill. 
It is not, however, in my opinion seditious in 
the sense that it brought or attempted to 
bring the Ministry into hatred or contempt, 
or that it excited disaffection in any greater 
measure than the measure implicit in. the 
working of a democratic constitution, apart 
altogether from the question whetHer it is 
seditious within the narrower limits imposed 
by the Indian Penal Code. In the result, I 
am of opinion that this appeal must be 
allowed, and the convictions and sentences 


(1) (18€8) 11 Cox. 0054. 
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set aside, 
from their bail. 

Khundkar, J.—I agree. 

8. Appeal allowed. ` 


RANGOON HIGH COURT 
Special First Civil Appeal No. 26 of 1938 
June 6, 1938 NG 
RosggrTs, O. J. AND DUNKLEY, J. 
RATILAL J. KOTHARI—APPELLANT 
versus 
LAKMIOHAND SRINIVAS—Raesponpent. 

Sale of Goods Act (III of 1930,, 3. 38 (2)—-Contract 
of sale of bags of corn by instalment —Suit on default 
of first instalment—Similar actions on default of 
second and third instalments ~- Objection taken in third 
suit that it was barredby O. II, r. 2, Civll Procedure 
Code (Act V of 1908) — No such objection to second 
suit—~Held that on terms of contract and circum- 
stances, there were separate causes of action and suit 
was not barred. 

A default in payment for one or more instalments 
does not by itself aecessarily amount toa repudiation 
of the whole contract by the buyer, the question in 
every case beingone ofthe intention of the patties, 
Freeth v Burr (2), relied on. 

There was a contract between the parties whereby 
they agreed to give and take delivery of 1,500 bags 
of corn in three instalments of 500 bags each. After 
the default of the first instalment a suit was filed in 

respect of that instalment and similar action was 
taken when there was default in the second 
instalment, At the time of such suit there was 
also a default in respect of the third instalment. 
When a suit was filed in respect of the third defaulted 
instalment, it wascontended that the cause of action 
for the second and the third suit was the same and the 
third suit was, therefore, barred by O. II, r. 2, Oivil 
Procedure Code: 

Held, that on the terms of the contract and the 
circumstances that no such objection was taken to the 
second suit from which the intention of the parties 
could be gathered, the contract gave rise to three 
separate obligations and therefore to three separate 
causes of action. The suit was not, therefore, barred 
by O. II, r. 2, Civil Procedure Code. Saminathan 
Chetty v, Palaniappa Chetty (D, Ahmad Sahib & Oo, 
v Pakir Mahomad Rowther (3) and Mandal & Co, v. 
Fazul Ellahie(4), distinguished. s 

sp. F. O. A. against the decree of the 
Small Cause Court, Rangoon, dated Feb- 
ruary 9, 1933. 

Mr. Paget, for the Appellant. _ 

Doctor for Dr. Rauf, for the Respondent 

Roberts, C. J.—This isan appeal from a 
decision of the learned Ohief Judge of the 
Small Cause Court dismissing tne suit of 
the plaintiff for damages arising from 
failure of the defendant to give delivery of 
500 bags Pezingonein the month of July 
1937, pursuant to a contract between the 
patties dated December 17, 1936. The 
contract was admitted and reads as follows: 

Sale Note.—-Rangoon, December 17, 1937, 

l. I/we have this day sold through Bhuralal, Bro- 
ker to Megsrs, R.J Kothari, the under-noted Pezin- 
gone Burma Myingyan or Pyawbwe quality 
crop 1937 the descriptions and on the terms and 
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conditions as follows : 2. 1,500 bags each weighing 
nett 216 lb. at Rs. 270 per 100 baskets of 72 lb. each. 3, 
Delivery to be taken ex-scale in all May, June and 
July, 1937, monthly 500 bags only date at sellsr's 
option 1,500 bags only. 4, The Pezingune to be fair 
average quality procurable at the time of delivery, 
5. Gunnies and twine to be supplied by buyer; if 
seller's gunnies and twine are used, price Rs..... 
per 100 gunnies. 6. Bagging, sewing and shipping at 
Rs... . per 100 bags, 7. Brokerage at 8 as. per hun- 
dred rupees due to Khuralal, Broker, Signing of this 
contract by the buyer.” 


Two suits respecting the May and June 
deliveries respectively were decreed before 
the present suit, and the suit in respect of 
the June delivery was instituted after the 
end of July 1937, and therefore at a date 
when the failure to deliver the July instal- 
ment was complete. It was contended for 
the defendant that O. II, r. 2, Civil 
Procedure Code, applied to the present suit 
in that the plaintiff had omitted to sue for 
damages for defanlt in respect of the July 
instalmentin the same suit as that in which 
he sued for damages for default in respect 
of the June instalments. There is an 


‘explanation’ given to O. II, r. 2, in which 


it is declared that ‘successive claims 
arising under the same obligation shall be 
deemed to constitute but one cause of 
action.” These words are not in the Ceylon 
Civil Procedure Oode, 1889, and conse- 
quently were not considered in Samina- 
than Chetty v. Palaniappa Chetty (1), 
contracts for the purchase of goods by in- 
stalments are expressly referred to in s. 38, 
Sale of Goods Act, 1930, sub-s. (2) states : 
“Where there isa contract for the sale of goods to 
be delivered by stated instalments which are to be se~ 
parately paid for, and the seller makes no delivery or 
defective delivery in respect of one or more instal- 
meats, or the buyer neglects or refuses to take 
delivery of or pay for one or more instalments, it is a 
Question in exch case depending on the terms of 
the contract and the circumstances of the case, 
whether the breach of cuntract is a repudiation of 
the whole contract, or whether it is a severable 
breach giving rise to a claim for compens- 
ation, but not to a right to treat the whole contract 


as repudiated,” 

Thus, ia conformity with the English 
law, a default in payment for one or more 
instalments does not by itself necessarily 
amount to a repudiation of the whole con- 
tract by the buyer, the question in every 
case being one of the intention of the par- 
ties: see Freeth v. Burr (2). Some agree- 
ments give rise to successive obligations the 
breach of one of which does not amount to 
repudiation of the whole agreement, though 


(1) 41 I A 142; 26 Ind." Oas, 228; 18 OW N 617: 17 
New Law Rep. 56,83 LJ P O 131; (1914) a O 612; 
110 L T 913 (P C 


(2) 1874) 90 P20843L J OP 91; 29 L T 173; 22 
WR 370. 
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it may give rise to a separate cause of 
action as here. Wnen the vendor defaulted 
in his obligation to deliver goods in May 
the purchaser sued him; and whan the 
vendor defaulted in respect of the June 
delivaries he was sued again; these were 
plainly two separate causes of action 
arising out of one agreement; and another 
cause of action arose oub of the same agree- 
ment when default was made in the July 
deliveries, for each separate default was in 
respect of a separate obligation and gave 
rise to a fresh cause of action. That is the 
way the parties themselves treated their 
agreement. But now what is contended in 
effect is this, that if a plaintiff has two 
separate causes of action against the 
same defendant arising out of the same 
agreement, he must join them in one suit. 
Order II, r. 3, certainly says he may do 
so, subject, that is, to the provisions in 
rr. tand 5; but it does not say he must, 
All that O. [I, r. L, says is that a suis shall, 
as faras practicable, be framed sə as to 
afford ground for tinal decision upon the 
subjects in dispute and to prevent further 
litigation concerning them; andr. 2 says it 
shall include the whole of the claim which 
the plaintiff is entitled to make in respect 
of the cause of action not, be it noted, in 
respect of one or more causes of action. 

The Illustration given to O. II, r. 2, has 
been discussed in argument in this appeal 
but liability to pay rent arises from one 
obligation only, namely the obligation to 
pay ıt when it falls due, and gives rise to 
one cause of action for ail rent dae atthe 
date of filing a suit. Section 38, Sale of 
Goods Act, has no application to that at 
all. Doubtless, there may be an agreement 
tosell goods and deliver them by instal- 
ments in which tha parties have contracted 
expressly orimpliedly to make a failure to 
deliver the first instalment a renunciation 
of the whole agreement: this does not de- 
pend, since the Sale of Goods Act, 1930, upon 
whether such a term is expressed in the 
contract, for waatever the law may have 
been atthe time the cise in Ahmed Sahib 
& Co.v. Pakir Mohamed Rowther (3), was 
decided, it is now clear that the intention of 
the parties is a question of fact to be im- 
piied from the circumstances of tbe case. 
Again, in Mandal & Co. v. Fazul Ellahie 
(4) there was an express term that each 
item and instalment should be the subject 


(3) 1 R 694; 79 Ind. Oas. 755; A I R 1924 Rang. 145; 
2 Bur. LJ 139, 
(4) 41 O 825; 26 Ind. Oas. 209; A I R 1945 Cal, 
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of a separate contract but in the present 
state of the law when nothing is expressed 
in the agreement on this point, it is ne- 
cessary to see what is implied. i 

I make no doubt from the action of the 
appellantin suing for the default in May 
‘that be chose to regard the position as 
-one in which the respondent had made 
default in one of severs] obligations only 
but had not repudiated the whole agree- 
ment when he brought his action in res- 
pect of the default in June, the defendant 
‘did not plead that there was only one 
cause of action arising out of the agree- 
ment and that that was res judicata, but 
he impliedly assented to the construction 
placed upon the contract by the plaintiff. 
Now the appellant has sued for the de 
fault in July and I think it is idle to 
Contend that this default arose out of the 
same obligation as was disclosed in the 
preceding suit. Accordingly, in my opinion, 
the provisions of O. Il, r. 2, have no app 
lication and this appeal should be allowed 
with costs. The suit is restored to the 
file of the Small Cause Court and remand- 
ed to that Court for a decision on the 
‘merits. The plaintiff-appellant is entitled 
toa refund of the court-fee paid on the 
memorandum of this appeal. ene 

Dunkley, J.—The point for decision in 
this appeal is whether the contract for sale 
of beans gives rise to a single obligation to 
deliver 1,500 bags or three severable obli- 
gations to deliver 500 bags. The contract 
says that 1,500 bags are to be delivered at 
500 bags per month, namely 500 in May, 
500 in June and 500in July. The question 
has to be decided with reference to the 
provisions of s 38 (2), Sale of Goods Act, 
and that Section lays down that, where 
there has been a breachof a contract for 
the sale of goods to be delivered by stated 
instalments, it is a question in each case 
depending upon the terms of the contract 
and the circumstances of the case whether 
the breach of contract is a repudiation of 
the whole contract, or whether it isa 
‘severable breach giving rise toa claim for 
compensation but not to a right to treat the 
whole contract as repudiated. Hence, with 
regard to this particular contract, if a 
failure to deliver in May involved a re- 
pudidtion of the whole contract, ebviously 
there isonly oneobligation arising under 
the contract but ifa failure to deliver in 
May only involveda severable breach of 
the contract in respect of the 500 bags to 
be delivered in that month, but left the 
contract subsisting in regard to the deli- 
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veries for June and July, clearly the 
contract gives rise to three separate obli- 
gations and this question has to be deter- 
mined from the terms of the contract and 
the circumstances, the circumstances 
obviously including the intention of. the 
parties to the contract. eee 

It has been established that the intention 
of the parties was that a failure to deliver 
in one month should not involve the breach 
of the whole contract, but only a severable 
breach in respect of the dslivary for that 
month, because when the respondent failed 
to deliver in May,a suit in respect of that 
month’s delivery was instituted by the 
appellant and damages were obtained, and 
when the respondent failed to deliver in 
June, a suit in respect of the delivery for 
that month was filed by the appellant and 
damages were obtained; and in this second 
guit the respondent never set up the de- 
fence that his failure to deliver in May had 
resulted in the extinction of the whole 
contract. Itis clear that at the time when 
the suit in respect of the June delivery 
was instituted, the respondent himself con- 
sidered that he had undertaken three sever- 
able obligations by this contracs. I agree 
with my Lord the Chief Justice that this 
appeal must be allowed with cost and the 
suit remanded to the Small Cause Court for 
decision on the merits. 

B. Appeal allowed. 


eene 


CALCUTTA HIGH COURT 
Civil Appeal No. 683 of 1936 
July 19, 1937 
Nası” ALI AND B. K. Moxuersaa, JJ. 
NIRODE KALI ROY CHOUDHURY 
AND ANOTHBR—PLaINTires —APPELLANTS 


versus 
Rai HARENDRA NATH CHOUDHURY 
AND ANOTHER——DEVFENDANTS-——R ESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 47, 
0. XXIII, r. 603—Suit against plaintif and A— 
Decree against A alone—Property attached as 
belonging to A—Objection by plaintif dismissed— 
Property sold—Suit by plaintiff under 0. XXI, 
r. 63, for declaration that property was his and 
sale was nuliity—Question held was between parties 
to suit and fell under s. 47 and suit was not 
maintainable—Kaxecuting Court held could give dec- 
laration even though sale was confirme i— Art. 18), 
Limitation Act IK of 1908), and not Art. 166 ap- 
plied to such case—Suit being brought within limita- 
tion under Art. 181, could be treated as application 
under #.47—Art. 166, applicability of. 

In asuit to which plaintifis and one A were de- 
fendants,a decree was passed against A alone and 
jn execution of that decree certain property: was 
attached as belonging to A. Plaintiffs’ objected to 
attachment but their objection was dismissed and 
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the property was sold. Plaintiffs brought a suit 
under Q. XXI, r. 63, for a declaration that the 
property attached was their property and was not 
liable to attachment and sale in execution of decree 
against A and the sale was nullity as against their 
interest in the property. The decree-holler con- 
tended that s. 47, Civil Procedure Code, was a bar 
to such a suit: 

Held, that in view of the fact that the plaintiffs 
were parties tothe suit in which the decree in 
execution of which the property was attached and 
sold was passed, the question involved in the suit 
was & question between the parties to the suit 
within the meaning of s, 47, Oivil Procedure Code, 
although no decree was passed against them in 
that suit, The question as to whether the property 
was liable to be attached and sold for satisfaction 
of the decree against A wasa question which re- 
lated to the satisfaction of the decree, The dispute 
between the parties in the suit, therefore, clearly 
came within the terms of s. 47 of the Code and the 
suit by the plaintifs was not, therefore, maintain- 
able: 

Held, alao that although the suit was not main- 
tainable, the executing Court was not precluded from 
giving such a declaration if it found that the prop- 
erty was not liable to be attached and sold in exe- 
cution andthe mere fact that the sale was confirm- 
ed did not alter the position of the plaintiffs, 
Article 181, Limitation Act, applied to such a case 
and not Art. 166. The suit being brought within 
the limitation prescribed by Art. 181, could be 
treated as an application under s.47, Civil Proce- 
dure Code. 

(Case-law referred to.] 

Article 166, Limitation Act, extends to all ap- 
pisah ong for setting aside a sale under s. 47, Oivil 

ocedure Oode, and isnot limited to applicationa 
under O. XXI, rr. 89, 90 or 91. Fut Art. 166, 
must be confined to cases where the sale is void- 
able only and not void, 

C.A. from the appellate decree of the 
Additional District: Judge, 24-Parganas at 
Alipur, dated February 11, 1936. 

Messrs. Anilendra Nath Roy Choudhury 
and Jnanendra Nath Baksi, for the Appel- 
lants. 

Messrs. Alul Chandra Gupta and Suren- 
dra Nath Basu (Sr.), for the Respondents. 

Nasim Ali, J—The subject-matter of 
the dispute in this appeal isa tank called 
Chaubari which has been recorded in CG. 8. 
dags No. 1971 of khatian No. 287 of the 
finally published Record of Rights relating 
to Mouza Taki in the District of 24-Par- 
ganas, Defendant No. lattacsed this tank 
in execution of a decree against defendant 
No. 2. The plaintitts thereupon filed an objec- 
tion to the attachment on the ground that 
the tank didnot belong to defendant No. 2 
at all but was the exclusive property of the 
plaintiffs at the date of ihe attachment. This 
objection was disallowed as it wag unneces- 
sarily delayed. The tank was thereafter 
sold in execution and was purenased by 
defendant No. 1. The plaintiffs tnereafter 
raised the present suit under O. XXI, r- 63, 
Oivil Procedune Code, for a declaration that 
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tke property belonged to the plaintifs and 
was not liable to be attached and sold in 
execution cf the decree against defendant 
No. 2. The defence vf defendant No. 1 to 
this suit is that defendant No. 2 had 2/3rd 
share in this property at the date of the 
attachment and that s. 47, Civil Procedure 
Ccde is a bar to the maintainability of the 
present suit. The Subordinate Jadge who 
heard the suit overruled the defence and 
decreed the suit. Onappeal by defendant 
No 1 tothe lower Appellate Court, the Ad- 
ditional District Judge has affirmed the 
finding of the trial Judge that at the date of 
the attachment the tank did. not belong to 
defendaut No, 2 al all but was the exclusive 
property of tLe plaintiffs. Hehas, however,- 
held that s. 47 is a bar to the maintain- 
ability of the present suit as the plaintiffs 
were parties to the suit in which defendant 
No. 1 obtained the decree against defen- 
dant No. 2 in execution of which the pro- 
perly was attached and sold. The learned 
Additional District Judge has also held that 
the present suit cannot be treated as an 
application unders. 47 asit was not filed 
within one month from the date of the gule. 
In this view of the matter the learned Ad- 
ditional District Judge has allowed the 
appeal and dismissed the suit. Hence this 
second appeal by the plaintiffs. 

The only point for determination in this 
appeal is whether s. 47, is a bar to the 
maintainability of the present suit. In view 
of the fact that the plaintiffs were parties to 
the suit in which the decree in execution of 
which the property was attached and sold 
was passed, there cannot be any doubt that 
the question involved in the suis is a 
question between the parties to the suit 
within the meaning of s. 47, Oivil Procedure 
Ocde, although no decree was passed against 
them in that suit. The question as to wne- 
ther the tank is liable to be attached and 
sold for satisfaction of the decree against 
defendant No. 2 is a question which relates 
tothe satisfaction cfthe decree. The dis- 
pute between the parties in the present 
suit, therefore, clearly comes within the 
terms of s. 47 of the Code. 

The next question is whether this suit 
can be treated as a proceeding under s. 47 
of the Uode. The learned Additional 
Diatrict Judge answered this question in 
the negative gs he was of. opinion that Art. 
166, Limitation Act, was a bar. ‘That 
Article contemplates applications for setting 
aside sales which aie not void but voidable. 
The appellants in this case do not want the 
Sale to be sot aside on the ground that ip 
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lg voidable. Their case is that the pro- 
perly was not liable to be attached and sold 
and that the sale did not affect their interest 
in the property. The contention of the 
learned Advocate for defendant No. 1 is 
that if the plaint in the suit be treated as 
an application under s. 47, it must neces- 
sarily involve a prayer for setting aside 
the sale as the execution Court cannot give 
any declaration after the sale but can only 
set aside the sale. Now if the plaintiffs had 
not been parties to the suit in which the 
decree under execution was passed, they 
could get the declaration that the sale did 
not affect the interest in this suit. But 
as they were parties in the suit, they 
cannot get the declaration in a separate 
suit as the declaration depends upon the 
determination of the question whether the 
property was liable to be attached and sold 
for satisfaction of the decree under execu- 
tion and such a question can be determined 
only under s.47. I am not aware of any 
provision of law which precludes the execut- 
ing Oourt from giving such a declaration 
when it determines that the property was 
not liable to be attached and soldin the 
execution proceedings. The mere fact that 
the sale took place before the present suit 
cannot alter the position as the appellants’ 
case is that the attachment and the sale 
founded onthat attachment are of no effect 
so far as their interest in the property is 
concerned. They ask the executing Court to 
ignore the sale and to treat decree under 
execution as not satisfied by the sale. 
Article 166 of Limitation Act does not, there- 
fore, apply to this case. The proper Article 
is Art. 181. 

The appellants’ case is that defendant 
No. 2 had no interest in the property at the 
date of attachment and consequently it was 
not liable. to be attached and sold. The 
Courts below have concurrently found that 
defendant No. 2 had no interest in the 
property at the date of attachment and 
that the property at the date of attachment 
was the property of the plaintiffs. The 
property, therefore, was not liable to be 
attached and sold for satisfaction of the 
decree under execution. The appellants 
instituted the present suit within the 
period of limitation prescribed by" Art. 181. 
I, therefore, treat the suit as a proceeding 
under s. 47, Civil Procedure Uode, and allow 
this appeal. I declare that the disputed 
tank was not liable to be attached and 
sold in execution of the decree obtained by 
defendant No. 1 against defendant No. 2 
and the sale in question did not in any way 
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affect the interest of the appellants in the 
disputed tank. The erder of the trial Oourt 
is restored. The appellants will get 
their costs throughout on the footing 
that ‘the Case from the beginning was a 
proceeding under s. 47 of the Code. Hear- 
ing fee in this Conrt assessed at three gold 
mohurs. 

B. K. Mukherjea, d.— I agree with my 
learned brother in the order that has been 
passed. The facts of this case lie within a 
very short compass and there is no dispute 
about them after the concurrent findings 
arrived at by the Courts below. The con- 
troversy centres round the short pointas 
to whether the plaintiffs’ suit is barred 
under s. 47, Civil Procedure Code. It is not 
disputed that the plaintiffs’ father and 
defendant No. 2 were joint owners of the 
disputed property which is a tank and 
their shares were 1/3rd and 2/3rd, respec- 
tively. Inthe year 1923 there was a parti- 
tion between them under which the tank in 
its entirety was allotted tothe plaintiffs’ 
father and defendant No. 2 got in exchange 
of his share a garden elsewhere. Defend- 
ant No. 1 got a decree against defendant 
No. 2 in Money Suit No. 195 of 1930 andin 
execution of that he attached the 2-3rd 
share of defendant No. 2 in the tank in suit. 
The plaintiffs thereupon preferred a claim 
under O. XXI, r. 58, Civil Procedure Code 
which was dismissed without investigation 
on the ground that it was unduly delayed. 
The property was then soldin December 
1933. The plaintifs brought this suit in 
August 1934, under O. XXI, r. 63, -Civil 
Procedure Code, and prayed for establish- 
ment of their title tothe entire tank and 
for a declaration that it could not be 
attached or sold in execution of the decree 
obtained by defendant No. lagainst defend- 
ant No. 2. 

The defence raised by defendant No.1 
was of a three-fold character. It was con- 
tended in the first place thatthe partition 
was a colourable transaction, in the second 
place a plex of estoppel was taken and the 
last contention was that the plaintiffs’ suit 
was barred under s. 47, Oivil Procedure 
Code. The trial Court negatived these 
contentions and gave the plaintiffs a decree. 
On appeal by defendant No.1, the lower 
Appellate Court concurred with the findings 
of the trial Court on the fiyst two points 
but dismissed the suit on the ground of its 
being barred under s. 47, Oivil Procedure 
Code the reason being that the plaintiffs 
themselves were parties to Suit No. 195 of 
1930 in which the ‘decree was, obtained ‘by 
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defendant No.1. Mr. Roy Choudhury who 
appears in support of this appeal has 
assailed the propriety of this decision. 
His argument is that although the plaintiffs 
were n minally made parties to the suit, 
there was no relief claimed against them 
and no decree, even of dismissal, was 
passed against them. Itis further stated 
-that the question that arose between 
the plaintiffs and defendant No. 1 was 
not one felating to execution, discharge 
and satisfaction of the decree. In the 
alternative Mr. Roy Choudhury contends 
that the suit could have been treated as 
an application under s. 47, Civil Procedure 
Code. A 
Mr. Gupta, who appears for the respon- 
dents has sought to repel these contentions 
by saying, first of all, that the plaintiffs 
do come within the mischief of s. 47, Civil 
Procedure Code, inasmuch as they were 
Parties to the suit in which the decree 
was obtained and it is really immaterial 
whether any decree was passed against 
them or not. As against the prayer for 
treating the suit as an application under 
s. 47, Mr. Gupta raises the bar of limita- 
tion. His argument is that the suit being 
instituted more than 30 days after the sale 
took place is hit by Art. 166, Limitation 


Act, and according to him, ib is not open. 


to the plaintiffs merely to attack the attach- 
menton the ground of want of judgment- 
debtor's title in the same. If an application 
is to be made unders. 47, there must be a 
prayer for setting aside the sale as the sale 
had already taken place. Now so far as 
the first ground is concerned, it appears 
that defendant No.1 instituted the muney 
suit which was one for contribution against 
a large number of ccesharers including 
the present plaintitis. As it was alleged 
in the plaint of that suit that the present 
plaintiffs had paid their shares of the 
joint dues, there was no relief claimed 
against them, but the suit had to be 
decided in their presence as there was a 
question of shares raised in the same. 
The suit was not contested by anybody 
and it culminatedin an ex parte decree 
against those defendants only against 
whome contribution was claimed by defend- 
ant No. 1, There was no direction in 
the decree so far us the present plaintiffs 
were concerned. Section 47, Civil Pro- 
cedure Code, speaks of parties to the suit 
and not of decree-holders or judgment- 
debtors and the explanatin attached to 
the section makes it clear that even if the 
suit is dismissed against a person, he 
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does not cease to be a party within the 
meaning ofthat section. It cannot be said 
that the plaintifs were merely formal 
parties inasmuch as the suit being one for 
contribution, all the co-sharers were proper 
if not necessary partiesto the suit. If, 
as I bave held, the plaintiffs were parties 
to the suit, the provision of s. 47 is impera- 
tive and obliges them to prefer an objection, 
if any, before the executing Court and 
that Court alone. The question certainly 
related to the execution of the decree 
obtained by ‘defendant No. 1 and as to 
how farit could be satisfied from the 
property attached. It cannot be seriously 
argued that the section contemplates that 
the question must relate to the execution 
of the decree as between the attaching 
decree-holder on the one hand and the 
objecting defendants on the other. 

There are indeed certain observations 
in Nijibal Isiam Molla v. Golam Afsar 
Molla (1) upon which some reliance was 
plac-d by the appellants. In that case 
there was a suit for possession started 
by the plaintiff who was a decree-holder 
auction: purchaser at a rent-sale and defend- 
ant No.l was a co-sharer landlord who 
was made a party to the rent suit in that 
capacity and who had purchased the 
tenant's right and got possession of the 
land some time before the sale. The Courts 
below had held tne plainuffs’ suit to be 
barred against defendant No. 1 under s. 47 
on the authority of the Full Bench decision 
of this Oourt in Kailash Chandra Tarafdar 
v. Gopal Chandra Poddar (2). This Court 
reversed the decision and held that the 
suit was not barred as against defendant 
No. 1. The decision could perhaps be 
justified on the ground that the Full Bench 
decision was not strictly speaking applic- 
able to the facts of that case. But the 
observation of the learned Judges to the 
effect that 

“As there wasno liability in the defendants to 
satisfy the decree, no question of execution, dis- 
charge and satisfaction of the decree could pos- 


sibly arise as between the plaintiff on one hand 
and defendant No, 1 on the other,” 


seems to be very wide and taken literally 
would go against the plain wording of 
the section and the Explanation attaghed to. 
it. Ths first ground argued by the learned 


‘Advocate for the appellants must, there- 


fore, fail. The only 


i other point that 
requires 


consideration is as to whether 


(1) 38 CW N 43; 149 Ind. Cas, 13; A IR 1934 
Gal. 277; 60 © 1401; 59 © L J 31;6R 0518 
(2) 53 O 781; 95 Ind. Uas. 494; A I R 1996 


Oal. 788. 
30 O W N 649; 43 O L J 345 (F B), ma; 
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this suit can be treated’ as an application 
under cl. (2) of 8, 47, Oivil Procedure 
Code. The only objection to that as raised 
by Mr. Gupta, isthe plea of Hmitation 
under Art. 166, Limitation Act. It may 
be conceded that Art. 166 extends to all 
applications for setting aside a sale under 
s. 47, Civil Procedure Code, and are not 
limited to applications under O. XXI, 
rr. 89, 90 or 91. But, if the property 
was really not the property of the judg- 
ment-debtors, the attachment must be 
held to be void and the attachment and 
sale must go as a nullity out and out 
having no foundation to rest upon. Article 
166, as my learned brother has pointed 
out, must be confined to cases where the 
sale is vciduble only and not void and when 
the execution sale is a nullity, if a party 
files an application under s. 47 to: have it 
pronounced a nullity or for setting it aside 
for safety's sake to avoid future difficulties, 
the proper Article would be Art. 181 and 
not Art. 166, Limitation Act. This prin- 
ciple has been applied in cases where the 


` execution sale has been impeached as void 


ab initio on the ground of want of notice 
under O. XXI, r. 22, Civil Procedure Code, 
see Raja Gopala Ayyar v. Ramanujachariar 
(3) and Monmothanath Ghose v. Luchmi 
Devi (4) and it has been held uniformly 
that if the sale is a nullity, it is noi 
really an application to set aside the sale 
as contemplaied by Art. 166 but it comes 
under the residuary Article. In Monmotha- 
nath Ghose v. Luchmi Devi (4). Sir Arthur 
Page observed in his judgment that the 
sale being void would not have to be set 
aside at all and the order as passed was in 
substance merely a declaration that the 


“gale was a nullity and of no effect. 


In the present case the plaitnifis have 
got to establish and in fact they have 
established that the attached property 
belongs to them and not to the judgment- 
debtor. They are, in these circumstances, 
entitled to ask the Court to set aside the 
attachment, and the sale automatically 
falis through anda mere declaration that 
the sale could not subsist and that the 
decree-holder would be free to start execu- 
tion pixceedings again would be, quite 
enough. I am not impressed by the argu- 
ment of Mr. Gupta that the sale in this 
case cannot be said to Le a nullfty, because 


(3) 47 M 288; 80 Ind. Cas, 92; A IR 1924 Mad. 
431;°46 M LJ 104; 19L W 179; (1924) M W N 188; 
34M L T 37(F B). 

(4)55 C 96; 105 Ind. Oas. 65; A I R1918 Oal. 60; 46 

Ld 579 
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there ‘are express provisions in s. 47 which 
oblige the party to a@'suitto make an 
objection within the proper time under 
s. 47, Civil Procedure Code. The same 
argunent could hive been undoubtedly 
advanced in the case just now mentioned 
where the sale was held to be a nullity for 
absence of notice under O. XXI, r. 22, 
Civil Procedure Code. Apart from that 
it seems that if there was no 
s. 47 the plaintiffs could have simply 
ignored the sale and instituted a suit for 
recovery of possession of the property on 
establishment of their title to it. Because - 
of s. 47, they are obliged to bring the 
matter to- tae- nolice of the executing 
Court, but I cannot agree with Mr. Gupta 
that the executing Court had no jurisdic: 
tion to make an order of a declaratory 
character and the order must be one to 
set aside the sale. ln these circumstances, 
I agree with my learned brother that 
the suit must be treated as an application 
under s. 47, cl. (2), Civil Procedure Code,” 
and as the findings are in favour of the 
plaintiffs, they are entitled to an order in 
their favour. Accordingly the property must 
be held to be the property of the plaintiffs, 
and not of the judgment-debtor and the 
attachment and sale must be held to be. 
void, and of no effect so far as the plaintiffs 
are concerned. 


Se ` Appeal allowed. . 


pee 


RANGOON HIGH COURT . 
First Civil Appeal No. 125 of 1937 
l January 13, 1938 

BAGULEY AND MOSELY, JJ. 

A.T. N. A. T. CHOCKALINGAM 
OHETTIAR-—APPELLANT 

VETSUS 
KO MAUNG GYI AND oTagks ' 
— RESPON; ENTS 

Administration—Suit for—Drawing of prelimi- 
nary decree — Subsequent duty of Court — No 
supplementary decree can be passed xecution— 
Executing Court not precluded from finuing out 
whether decree was passed at all~Decree nullity— 
Court can disregard it. ere : 

After a preliminary decree for administration has 
been drawn up, nothing moréis required from the 
Court beyond giving directione tothe administra- 
tor or the Receiver, or whoever it was who was in 
charge of the estate, as to the lines the adminis- 
ration ought to take; and the only other decree 
which can be passed in the administration 
is the final decree, which would declare that the 
estate has been administered and which would allot, 
out of the assets remaining in the hands of the, 
Oourt or the administrator, the varidus shares to 
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the parties entitledto receive them, A Court can- 
not, therefore, pass a: supplementary decree upon 
an application of a creditor after passing the pre- 
liminary decree. f 

Although the executing Gourt bas got to take a 
decree and execute it as it stands, yet the execut- 
ing Oourt is not precluded from finding out whe- 
ther any decree had ever been passed at all; and 
merely because something has been written on a 
decree form, it does not necessarily make it a dec- 
ree. No decree can exist unless supported by a 
judgment, because a decree has got to bein accord- 
ance with the terms ofthe judgment. S. A. Nathan 
v. 6. R. Samson (l), explained, 

Where, therefore, what is produced before the 
executing Court is merely something written on a 
decree form unsupported by the judgment, the 
decree ig amere nullity and can be disregarded by 
the executing Court. 

F.C. A. against the order of the District 


ani, Toungoo, in Civil Kxecution No.1 of 


Messrs. Hay and K. C. Bose, for the’ 
Appellant. : 


Mr. Clark, for Respondent No. 3. 
Baguley, J.—This is an appeal against 


an order passed in execution, the executing: 
Court having held that it had no power to- 
order the attachment of the personal pros: 
perties of cne Pyu Maung Maung. “It is‘ a, 


case of a dispute between rival decree- 
holders and so far as the decree. in favour: 
of the A. T. N. A. T. Firm is concerned, it 
will be necessary to sketen out the history 
of how it came into existence. Inthe first: 
place, there was a lady named Daw Phaw’ 
Oo. She died in 1926. Inthe same year’ 


Pyu Maung Maung filed an application for’ 


letters „of administration to her estate, 
estimating its value at just under two lakhs’ 
of rupees. Letters of administration were 
granted tohim ; but on November 2, 1926, 
a suit was filed in: the Hanthawaddy Court 
for administration of the estate. One of the 
heirs was the plaintiff in the Hanthawaddy 
suit, Ma Yin Yin, a minor by her guardian 
ad litem, and in the end it was-decided that 
the people entitled to share the estate 
were Ma Yin Yin, Pyu Maung Maung- and 
another party referred toas Japan Maung 
Maung. tyu Maung Maung had bought the 
interest of the remaining hei, one ba Nyu. 
Lhe suit was referred to arbitration and au 
award was made by the late Sır Po Tha: 
His award was accepted and .was embodied 
ina decree which is dated March 30, 1931. 
The decree recites that itisa suit for tne 
administration-of the estate of Daw Phaw 
Oo and U An, both deceased, and it dec 
lares a large number of things, unfortu- 
nately using the word “decreed” in every 
case.. It was decreed that Ma Yin Yin, 
Japan MaungMuung and Ba Nyun ‘are 


178-69 & 49 


A Ô. NIA, À. GHOGRALtNGAM nitra v. Ko MAUNG GYI (RANG) 


bis" 
entitled to a third share in the estate ; 
was decreed that Pya Maung Maung had 


it ` 


Ba Nyun's share assigned to him; it was” 


decreed that the property was equally 


divisible as shown iu a schedule; it was” 


decreed that the parties had liberty to 
apply for partition; it was decreed that 


Pyu Maung Maung had Rs. 71,890-2-0 in his i 
hands belonging to the estate and that a_ 


sum of Rs. 60,000 was due on the mortgage 
of paddy lands to A. T. N. A. T. Firm and 
that Pyu Maung Maung was to discharge the 
mortgage ; it was decreed that Pyu Maung 
Maung should pay certain sums in cash 
to Ma Yin Yin and Japan Maung Maung ; 
it was decreed that the mesne profits for 
the years 1929-30 and 1930-31 had not been 
taken into account and that Pyu Maung 
Manng was authorized to collect them’and 
divide them between the heirs in equal 
proportion ; it was decreed that Pyu Maung 


and -outstandings, the same to be divided 
equally ; it was decreed that a certain civil 
Buit on the, Original 


Mə Yin Yin and Japan Maung 


Maung Maung acertain mill; it was dec’ . 
reed that Ma Yin Yin and Japan Maung’ ° 
Maung were at liberty to reprir pagodas’ ° 
and religious buildings and it was decreed ` 
that- the arbitrator should be paid | bis, 


fees. : 


“ Maung was authorized to collect debts, 


Side of this ‘Court’ 
should be withdrawn ;it was decreed that `. 
Maung’ 

should convey by registered deed to Pyu’ 


It'is perfectly manifest from the wording. 


of this decree that it was nothing more ‘nor 
less than a preliminary decree in an admi- 
nistration suit. It was not a final decree in 
any sense of the word. After this there 
was an amendment, which was 
revision. The next step apparently was 
to fix some figure of 
which entailed an alteration of the amounts 
payable by Pyu Maung Maung ; and after 
that, the present trouble began to gather. 


A petition was filed on behalf ofthe A. T.’ 


N. A. T. Firm and Bansillal Abirchand, who 
had gota sub-mortgage of the mortgage 


in favour of the: Chettyar Firm, in which’ 


they said that there is Rs. 1,00,U50 due on 


the mortgage. The prayer which winds up, 


the petition is that tne claim should be 


plementary decree” be passed charging the 
estate with the amount due, that the mort- 
gaged property be first sold in case payment 


was not made in a fixed time, that a Recci- 


ver be appointed to realize the mortgage 


allowed ` 
and afterwards struck off by this Courtin, . 


the mesne profits,’ ` 


“enquired into and accounts taken of the’ 
claims on thé mortgage and thata“sup- . 
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Claim -and he be asked to satisfy the 
mortgage out of the income and that in 
the event of the sale proceeds being found 
insufficient, a money decree for the balance 
might be passed; in other words, in this 
administration suit the Chettyar Firm asked 
for a mortgage decree, paying no stamp 
fee nor anything else. An order was passed 
on this petition on June 26, 1933, in which 
the then District Judge (he was the four- 
teenth Judge to deal with the case) says: 
“The question has now arjsen as to what is the 
amount which Fyu Maung Maung, has to pay to 
discharge the mortgage ;" 
and he held that Ma Yin Yin and Japan 
Maung Maung were entitled to insist on 
the amount being properly proved as they 
were interested in the estate. He chjected 
to the argument that the mortgagee should 
be required to fle a mortgage suit and said 
that the Court bad power to decide the 
question as it was an administration suit. 
He, of course, dealt with the question whe- 
ther court-fees had to be paidand decided 
that in favour of the Chettyar Firm, and 
ke then said the Court would then proceed 
to decide the actual amount due. The next 
order, which was passed after the enquiry, 
was passed by yet another Judge, and he 
decided thatthe amount due on the mort- 


gage was Re. 1,(0,0:0 and he stated that it 


must be realized in the first place from. 
Pyu Maung Maung’s one-third share and 
the balance to be realized from the pro. 
ceeds of Ma Yin Yin and Japan Maung 
Maung’s shares, if Pyu Maung Maung’s 
share was insufficient. So far, the case is 
understandable. The arbitraiion. suit was 
on tke file, the Court had decided,. with 
the aid of the arbitratar, the people who 
were entitled to a share; it had directed 
that certain assets Le collected and account- 
ed for ; andithad decided that there was 
this mortgage over part of the estate pro- 
perty. The Court had seisin of the whcle 
estate and when acreditcr applied for pay- 
ment cut of the estate which was under 
the control of tEe Court, the Court—rightly, 
if 1 mey sayso—decided the amount of the 
debt due to tLe creditor and directed from 
whcse share in the estate the mcney was 
to be realized. It was alla matter. of the 
Court ecntrolling the administration of the 
estate. It was at this point ihat the Court 
went wreng. On this judgment, which as] 
have said, appears tome perfectly correct, 
a decree was drawn up. Why a decree, I 
am unable io understand. A preliminary 
decree for administration had been drawn 
up, and after that nothing more was re- 
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quired from the Ccurt beyond giving direc- ` 


tions to the administrator or the Receiver, 
or whoever it was who was in charge ot the 
estate, as to the lines the admunistration 
cught toteke; and the only other decree 
which could have been passed in the ad-- 
ministration was tbe final decree, which’ 
would declare tbat. the estate had been ad- 
ministered and which would allot, out of the . 
assets remaining in the hands of the Court 
or the administrator, the varicus shares to ` 
the parties entitled to receive them. In the 
present case the preliminary administration. - 
decree had beed passed. The A.T. N. A.T. 
Firm filed an application, which was very . 
much in the nature of a plaint, and they 
definitely asked for a mortgage decree, 
although they called it “a supplementary — 
decree in their favour charging the estate 
for the amount due.” What “a supplement- 
ary decree" is, I am unable to say. If a 
decree is altered for any reason, the new 
decree is an. amended decree, and the Dis- 
trict Judge, before whom the application 
first came in his preliminary order, held 
first of all: - 4 

“It is only the question of calculating the amount 
of interest to be paid, and in my opinion, it would 
be wrong to refer the mortgagee tou separate suit 
to decide this matter when this Court has power to 
o 


it. 4 

After that he held that it was not neces- ` 
sary for the A. T. N. A. T. Firm to pay. 
court-fees, and the order winds. up: “This. 
Court will now proceed to decide . what-is 


the amount due on: the mortgage.” With : 
this order no’ fault enn- be. found, in my.. 
opinion. Unfortunately, after this the matter.” 
. came before another Judge and it was he;: 
who.found Ks. 1,00,050 due on the mortgage’ : 
and then directed that “ta supplementary ` 


decree” should be drawn up ; and he laid. 
down the way in which this money is to 
be realized—in the first place, from Pyu 


Maung Maung's one-third share in the . 
estate, the balance from the proceeds of Ma . 


Yin Yin and Japan Maung Maung'’s shares 


in the mortgaged land, and if still ineuffi- . 


cient, {yom the proceeds of the other estate 
prorerty, “when the estate properties are 
scld by the Receiver in due ccurse.” From 
what is explained it seems clear that the 
order never contemplated a decree in the 
ordinary sense of the word ; it was a series 
of directions which had got to be followed 
by tke Receiver, the administrator, or whos 
ever it was who was acting as the hand. 
of the Court in administering the estate. 
Unfortunately, as so often happens, finding 


an order on the record, a decree form was | 


filed up in one way or another and signed 


te 
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by the Judge, and these directions to the 
Receiver came out as a full-fledged decree, 
and the application for the transfer of tnat 
decree to another Court for execution came 

. before yet another Judge. This was in 
Civil Execution No. 27 of 1936 of the Dis- 
trict Court of Hanthawaddy. This Judge 
foresaw difficulties, but came to the conclu- 
sion that these difficulties must be dealt 
with by the executing Court after the trans- 
fer and not by himself, and that is why all 
these contentions were raised and settled by 
the executing Court, 

Tam well aware that the executing Court 
has got to take a decree and execute it as it 
stands: vide S. A. Nathan v, S. R. Samson 
(1), but I do not read thisruling as deciding 
that the executing Court is precluded from 
finding out whether any decree had ever 
been passed at all; and merely because 
something has been written on a decree 

© form, itdoes not necessarily make it a 
decree. What was produced before the exe- 
cuting Court in this case was a copy of 
something which was written on a decre 
form, it was true, but that there was some- 
thing peculiar about it was obvious from 


the fact that the parties to the suit are 


sel out.as Ma Yin Yin, plaintiff, Japan 
Maung Maung and Pyu Naung Maung as 
defendants, and the decree is in favour 
of A. T.N. A. T. Firm; and it should: have 
been something still more peculiar (on the 
face of the copy it does not appear) be- 


cause the original is marked detinitely as’ 


a “supplementary decree”, but the true 
copy (so called) omits the word “supple- 
mentary.” However, it appears from the 
record that the original fle was’. bent for 
by executing Court and it may be assumed 
that the executing Court had the original 
“supplementary decree’ before it. No 
decree can exist unless supported by a 
judgment, because a decree has gotto be 
. in accordance with the terms of tne judg- 
ment, and in the present case there is no 
Judgment which supports thedecree. The 
decree, therefore, isa e-mplete nullity and 
cannot be termed a subsisiing decree pass- 
ed by a duly constituted Court. I du not 
read S.A. Nathan v. 5. R. Samson (1) as 
precluding the execuliug Court ın pro- 
ceedings between the judgment debtor and 
the decree-holder from determining for itself 
whether as a facta decree exists, because 
the basis of that ruling is that there must 
be a subsisting decree and that ruling 
mentions certain decrees which are nuijlities 


(1) 9 R 48); 135 Ind. Cas, 65; A 11931 Rang: 
952; Ind. Rul. (19315 Rang, 17, 
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and may be disregarded by the executing | 
Court; and in my opinion, this is another 
case of adecree being a complete nullity, 
because although a decree form had been 
filled up and signed, there isno judgment 
to support if; and if these considerations 
apply to the case of a contest between the 
judgment-debtor and a decree-holder, still 
more would they apply toa case like the 
present one in which the contest is not bee 
tween the decree-holder and the judgment- 
debtor, but between a person holding a 
decree which is impugned and another 
person who is executing his decree against 
the same judgment- debtor. 

The present proceedings are really under 
s.73,and the claim isfor a rateable dis- 
tribution between persons who have applied 
to the Court for execution of decrees. 
Surely, in a case of this kind, where rival 
decree-holders are contesting: for rateable. 
distribution, the Court which holds the 
assets is entitled to call upon each of the 
contesting parties to prove that it has a 
valid decree for execution in order that it 
may make sure thatthe assets are properly.. 
distributed among persons who are really 
entitled toa share in them. For these rea- 
sons, I would hold that the order now 
appealed against, whicu is to the effect that 
the A. T. N, A. T. Firm is not entitled to 
rateable distribution in: Civil Execution 
No. 56 of 1936 of the Sub Divisional Court 
of Pyu should be dismissed, is correct, and 
I would dismiss this appeal with costs; . 
Advocate's fee fve gold mohurs, 

Mosely, J.—1 agree that the decree 
sought to be executed was a nullity and 
inexecutable and, therefore, there is no need 
to consider whether the decree can be exe- 
cuted against the legal representatives of 
the deceased Pyu Maung Maung under 
s. 50, Civil Procedure Code. Pier 

S. Appeal dismissed. 


r 
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LAHORE HIGH COURT 
. Execution First Appeal No. 9 of 1937 
May 20, 1937 
Tux CHAND aNb ABDUL Rasutp, JJ. 
ANT LAL,AND UTHERB— DEOREK-HUuLDEBS— 
APPELLANTS ' 
versus i | 
RAMAYA RAM AND ANUTHAERB—-JUDGMENT: 
Dpproks—RESPONDENTS ' 

Civil Procedure Code (Act V of WOS), s. 47()— | 
Partition proceedings—Award only declaring here : 
of parties wtthout giving possession — Decree passe 
on such award—Bone fide application for execution 
with alternative prayer for possession or to treat ap- 
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plication a8 duit—Poséession held could not be given in 
execution— Case held fit one for application of s. 47 
(2)—-Arbitration—Award. 

After some proceedings were taken ina partition 
suit, it was referred to the arbitration and an award 
merely declared the rights of the parties without 
giving them possession of the property. A decree 
Was passed in accordance with the award, One of 
the parties made a bona fide application for execu- 
tion of the decree praying that possession of the 
properties be delivered tohim. In the alternative, 

e prayed that if the Court held that possession 
could not be handed over in execution proceedings, 
the application might be treated asa suit under 
8.47 (2}, Civil Procedure Code, on paymentof ad- 
ditional court-feeby him: 

Held, that as the award was merely declaratory, 
Possession of the properties could not be given in 
execution proceedings, 

Held, also that the question of payment of ad- 
ditional court-fee could only arise when the Court 
had decided that the application for execution did 
not lie, After this had been done, the applicant 
could have been called upon to make good the 
deficiency in the court-fee. This was a fit case in 
which the salutary provisions of s. 47 (2) should 
have been applied. . 

Ex. F. A. from an order of the Sub- 


Judge, First Clase, Jhang, dated October 5, 
1935. 


Mr. J. L Kapur, for the Appellants. 
Messrs. Achhru Ram and Indar Dev, for 
tLe Respondents. 


Tek Chand, J.—Sant Lal and Ramaya 
Ram are two brothers, residents of 
Maghiana (Jbang). On October 29, 1929, 
Sant Lal and his sons brought a suit 
against Ramsya Ram and his son for par- 
tition of certain properties, alleging that 
they were members of a joint Hindu family 
and that the properties in dispute were 
held by them in co-parcenary. The pro» 
perties ccnsisted ‘of agricultural land, 
houses, jewellery, money decrees and out: 
Standings. After some Prcceedings had 
been taken in the suit, it was referred to 
the sole arbitration of Rai Bahadur Nihal 
Chand. On August 10, 1980, the arbi- 
trator, with the consent of the parties, 
gave a preliminary award laying down 
the mode of partition and on December 23, 
1980, he delivered his final award. On 
August 17,.1931, the Subordinate Judge 
passed a decree in accordance with the 
award. A few months later, Sant Lal 
applied to the Revenue Authorities for 
mutation of properties mentioned in list 
N attached to the award, alleging that in 
the award and the decree which followed 
thereon he had been declared to be the 
scle-owner thereof. The Assistant Collec- 
for held that Sant Lal had been granted 
only one-half share in these properties 
and that he was not the owner of the 
whole as alleged by him. He accordingly 


BANA Lat v. Ramata Rast (LAH) 


610° 


sanctioned mutation in his favour as owner 
of one-half, ‘Sant Lal appsaled to the 
Collector, who held- that the- Portions of 
the award and the decree, dealing with 
the agricultural land in question, were 
obscure and that it was not possible for” 
Revenue Officers to give effec; to the 
decree as it stood. He accordingly can- . 
celled the mutation and directed that the 
revenue entries should stand as before, 
until the matter had been made clear by 
a competent Court. Sant Lal appealed to 
the Commissioner who upheld the order of 
the Collector. 

Sant Lal then applied to the Senior 
Subordinate Judge, Jhang, for execution of 
the decree passed in accordance with the 
award on August 17, 1931, praying that 
possession of the properties mentioned in 
list N be delivered to him as sole owner, 
In the alternative, he prayed that if the 
Court held that possession could not be 
handed over in execution proceedings, the 
application might be treated as a suit 
under s 47 (2), Civil Procedure Oode, on 
payment of additional court-fee by him. 
The Senior Subordinate Judge held that the. 
decree was not executable ss it was merely . 
declaratcry so far ae the properties in list 
N were concerned, and therefore the appli- 
cation for execution did not lie. As to the 
alternative prayer, the learned Jud ge came 
to the conclusion that this was not a fit 
case in which the discretion given to -himi 
under s. 47 (2) should. be exercised. On ` 
the merits, he found that the plaintiff had 
not been declared in the award to be the. 
exclusive owner of the properties in list N.- 


‘For all these reasons he dismissed the 


application. Sant Lal appeals. 

The first contention raised by bis learned 
Counsel in that para, 8 of the final award 
which deals with the propertics in list N, 
read with paras. 7 and 12 of the preliminary 
award, dated August 10, 1920, shows that 
the arbitrator had awarded possession of 
the properties in list N to the appellant. 
After examining the two awards and hear- 
ing Counsel, I see no force in tbis ecnten- 
tion. The award is merely declaratory of 
the rights of Baut Lalin the properties in 
question. It nowhere states that pcsses- 
sion of those properties was to be given to 
him. I would therefore affım the finding 
of the lower Court on this point and hold 
that possession of the properties could not 
be given to the defendant in execution pro- 
ceedings. 

The second question is whether in tke 
circumstances of this case, the alternative 
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prayer should have been granted and the 
‘execution proceedings converted into a suit 
on payment of the proper court-fee. The 
learned Judge has given two reasons for 
not acceding to this prayer; (1) that the 
“question of court-fee payable could not be 
- determined on the materials on the record. 
the appellant not having produced the 
“sadar qanungo to -prove the amount of 
‘revenue assessed on the land in dispute, 
-and (2) that the application for execution 
did not appear to have been made bona 
fide. In my opinion both these grounds 
are untenable, and in the very peculiar cir- 
cumstances of this case, the learned Judge 
should have granted the prayer. The 
question of payment of additional court- 
fee could only arise when the Court had 
` decided that the application for execution 
‘did not lie. After this had been done, the 
plaintiff could have been called upon to 
make good the deficiency in the court-fee, 
and if necessary, the sadar qanungo should 
have been summoned. There is nothing 
on the record to indicate that the applica- 
tion for execulion had not been made bona 
fide. As already stated, the decree had 
been pasted in August 1931. In May 1932, 
the appellant applied to the Revenue Autho- 
tities for mutatin of the-properties in 
dispute in accordance with what he alleged 
had been awarded to him by the decree. 
The defendants themselves then objected 
that the Revenus Court had no jurisdiction 
to deal with the matter and that the pro- 
per remedy of the appellant was to apply 
to the Civil Court for execution of the 
decree. The proceedings remained pending 
before the Revenue Officers for more than 
{wo years, and as soon as they finally 
directed him to have the matter settled in 
the Oivil Court, he filed the present appli- 
cation befcre the Senior Subordinate Judge 
asking, in the first instance, for execution 
of the decree, and in the alternative, pray- 
ing that if that application did not lie, it 
might be treated as a suit on payment of 
appropriate court-fee. There is nothing to 
indicate bad faith on the part of the 
appellant in making these alternative 
prayers. In my opinion this was a fit 
ease in which the salutary provisions of 
s. 47 (2) should have been applied. 

I would accordingly accept the appeal, 
set aside the order of the lower Oourt and 
remand the case to it with the direction 
that the execution prcceedings be converte 
ed into a suit for possession of the pro» 
perties mentioned in list N on payment of 
appropriate court-fee. Having regard to | 
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all the circumstances, I would leave the 
parties to bear their own costs in this 


‘Court. Before concluding, I think if neces- 


sary to point out that the Subordinate 
Judge having decided against the appellant 
on both the preliminary points ought not 
to have proceeded to discuss the case on 
the merits and give a finding thereon. The 
Court, which will try the.suit now, ought 
not to be influenced, one way or the other, 
by the finding of tke Senior Subordinate 
Judge in the judgment under appeal. Both 
Counsel have been directed to cause their 
clients to appear before the Senior Subor- 
dinate Judge, Jhang, on June 28, 1937, 
when a date for further proceedings will 
be fixed. 

Abdul Rashid, J.—I agree. 

8. Appeal accepted. 


—e 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. of 50 1937 
February 8, 1938 
BAGULEY AND Mossy, JJ. 
DAW GUN— APPELLANT 
rersus 
MA OHN KIN—ResPonpent 
Workmen's Compensation Act (VIII of 1923), s. 3 
—Deceased employed in "lectric Supply Company 
to put up and change posts and to connect and 
disconnect wires—On day of accident deceased while 
returning from his work stopping to help other 
workmen emp'syed to do same work and meting 
with death while eo helping—Such helping customary 
and without objection by employee—Accident held 
arose out of and in course of employment. 
Deceased was one of the workmen employed by 
an Electric Supply Company to pat up and change 
‘the posts and to connect and disconnect wires. On 
the day of the accident he was sent out to discon- 


“nect wires from a certain house. The other two 


employees of the Company were told to go and 
replace a post at certain place. The deceased finished 
his work and onthe way back, carrying the wire 


which he had disconnected, he saw the other 
two men at their work and stopped to 
help them. He had done this sort of thing 


before without any objection raised by his employer 
and there was a custom of thus helping others. 
The work which they were doing wasthe kind of 
work for which he was employed. These two men, 
had dug a hole for a new post close to the 
one which they were going to replace and both 
went away leaving the deceased alone who climbed 
up the old pole to disconnect wires from the top of 
it. As he was coming down, the pole fell and he 
came down striking the new pole that was goifg to 
be erected and which was lying on the ground near 
the place. In consequence ofthe injuries he receiv- 
ed he died : e 

Held, that the accident aroge out of 
course of his employment _ 

O. Misc. A. against an order of the 


and in the 


i Commissioner for Workmen's Compensation, 


Mandalay, dated June 2, 1937, 
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Mr. B.C. Paul, forthe Appellant. 
Baguley, J.—This is an appeal against an 

“ order passed by the Commissioner for Work- 
men’s Compensation, Mandalay, directing the 
appellant to pay Re. 525 further as compensa- 

- tion to the widow of one Ba Kyaw who was 

` killed when working in the employ of 

‘the appellant. The appellant is the owner 
of an Electric Supply Company at Amarapura. 
The deceased was one of her workmen who 

_ was employed, as she says, “to put up and 

“change the posts and to connect.and discon- 
nect wires.” On the day in question, he was 
sent out to disconnect wires from a certain 
house. The other two employees of the 
appellant were told to go and replace a 
pest at apcngyi kyaung. Ba Kyaw finished 
his work and on the way back, carrying 
the wire which he had disconnected, he 
saw the other two men attheir work and 
stopped to help them. He kad done this 

sort of thing before without any objection 
raised by his employer. Her witness Saya 
Maung says: “It is our custom that when 
there is a delay in: any piece of work the 

“other came and heip.” Maung E, her 

“next witness, says “Ba Kyaw joined in 
and helped us sometimes under orders 
and sometimes of his own accord.” The 

‘work which they were doing was the kind 
of work for which he was employed. It 

‘would appear that these two men, Saya 

Maung and Maung E, had dug a hele for 
a new pcst close to the one which they 

‘were going toreplace. They say they both 

went away and left Ba Kyaw alone. Ba 
Kyaw climbed up the old pole to disconnect 

‘wires from the topof it. As he was coming 

down, the pole fell and he came down striking 

‘the new pole that was going to he erected 
and which was lying on the ground near 
‘the place. In consequence of the injuries 
he received he died. 

` There can be no possible doubt that 
although Ba Kyaw is not proved to have been 
ordered to do this particular job, it was the 

‘kind of job that he was employed to do, and 
the three workmen used to help each other, 
and I have no doubt, whatsoever, Daw 
Gun never objecied to their doing go. 
She says that she ordered Ba Kyaw to come 
| back as soon as he had finished the job 
she had sent him to do. She does not 
say why she wanted him there, and, in 
view of the fact that she las produced two 
‘witnesses whom the learned Commissioner 
regarded as false witnesses (an opinion 
“with which I entirely agree), I disregard 
Daw Gun's statement. It is also worthy 
“of note that the case which Daw Gun tries 
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to make out in evidence has nothing 
whatsoever to do with the case which she 
puts forward in ber written statement, 
namely. that Ba Kyaw found the bottom of 
the post rotten and instead of trying to 
dig it up he tried to break it off by jerking 
it, I take, therefore, the facts as I have set 
‘out above. Prima facie Ba Kyaw’'s widow 
is entitled to compensation under B. 3 as 
none of the provisos to that section apply. 
It is argued that Baw Kyaw took upon 
himself such an added peril, that the 
accident cannot be said to have arisen out 
of, and in the course of, his employment. 
The added peril suggested is that he ought 
not to have climbed the post while his two 
fellow workmen were away, as otherwise 
they would have stosd and held the post 
up. Several English cases on the subject 


have been quoted tous but in none of 


them do the facts in the least resemble 


the facts in the present case; so I donot 


propose to deal with them in detail. It 
seems quite clear that the wires had got 
to be disconnected before the post was 
removed, or the post could not be removed, 
and clearly Ba Kyaw must have been at 
the top long enough to disconnect the 
wries, or else, the post could not have fallen 
down In the ordinary way the man, no 
doubt, would have been able to jump there: 
from without serious damage, and it was 
only because he happened to hit the post 
which was lying on the ground that he was 
killed. There is really nothing to show that 
there was any serious addition to the 
danger that he would normally run, by reason 
of his going up in the absence of this fellow 
workmen. As a matter of fact, have much 
doubt that two men would be able to hold 
up an electric post with a man on the 
top of it, if it showed sigas of falling. I 
would hold that the accident arose cut of, 
and in the course of, his empleyment. 
There isno appeal with regard to the 
amount of compensation awarded. The 
appeal is, therefore, dismissed. No order 
as to costs as the respondent has not put 
in an appearance. 


Mosely, J.—l agree. 
8. Appeal dismissed. 


` been such as to 
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. LAHORE HIGH COURT 
Second Civil Appeal No. 400 of 1937 
May 10, 1938 
ee BECKETT, J. 
CHUNI LAL ano anotagR—PLAINTIFES — 
a APPELLANTS 
VETSUS 
BEANT SINGH AND 0OTHERS— DRERNDANTS—- 


| RESPONDENTS 

Custom | Punjab)—Village abadi—Non-proprietor 
building house in abadi—Presumption aa to license 
from proprietor—Terms of license are to be implied 
from local usage—Non-proprietor if can transfer 
site of house—Presumption of restriction whether 
can be rebutted—Bulewal village in Batala Tahsil 
—Non-proprietor if can alienate site of house. 

In the Punjab villages, it is a matter of présump- 
tion thatthe abadi deh is a common property of the 
proprietary body until partition has taken place: 
and when an outsider is allowed to settle perma- 
nently in the village and build a house in the abadi 
deh, it is further to be presumed that he does so 
by-licanse from the proprietors. It is improbable 
that the terms of this license are ever put into 
words, but they are known to the parties concern- 
ed, and are to be implied from local usage much in 
the same way as certain terms will be read into 
any other transfer of property, unless there is evi- 
dence to the contrary. When a non-proprietor is 
granted a site for building in a village, one of 
these implied terms is that he may not transfer it, 
though it will be allowed to descend to his own 
. family. The addition of sucha term tothe grant 
may be called a local custom; but it would prob- 
ably be better to refer such customs as “ usages” 
in order to distinguish them from customs which 
are governed by s.5, Punjab Laws Act 1872, Itisa 
question of fact whether such a restriction on 
transfer is to be taken as an implied term when 
a site is granted toa non-proprietcr in any parti- 
cular village. Generally, it will be presumed that 
-the proprietary body intends the grant to be sub- 
ject to a restriction on transfer and that this con- 
dition has been accepted by any non-proprietor 
accepting the grant. The presumption may be re- 
butted in a variety of ways. It may be shown 

‘that the course of dealings between proprietors 

and non-proprietors overa long term of years has 
indicate that no restriction on 
transfer is implied when a grant is made, It is 
quite possible that the growth of a village’ or ita 
absorption into a large town may lead the pro- 
prietary body to acquiesce in a system which 
allows the free transfer of residential sites. Usages 
of thiskind are not immutable, however, very strong 
evidence will be needed to show that the proprietors 
of a village have sarrendered their privileges. It 
is a presumption of law that each man must be 
expected to actin a manner most favourable to his 
own interests, and instances intended to show the 
surrender of these privileges must exclude the possi- 
bility of any other construction. 

The grant of residential sites to non-proprietors 
in village Bulewal of Batala Tahsil has through- 
out been made in the form of a license which 
does not permit transfer without the consent of the 
proprietary body? 


8. O. A. from the decree of the Senior 
eee Gurdaspur, dated January 8, 
1937. : 
` Mr. Durga Das, for the Appellants. ~ 
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Mr. C. L. Aggarwal, for the Respondents. 

Judgment.—This is a suit relating to 
the rights of persons who occupy houses 
in an ordinary Punjab village but do not 
belong to the proprietary body. Two such 
persons from village Bilewal in the Batala 
Tahsil of the Gurdaspur District are seek- 
ing a declaration to the effect that their 
Village has grown to such an extent that it 
should more properly be called a town and 
that the non-proprietors residing therein 
have accordingly acquired full rights of 
ownership over both their houses and the 
sites which they occnpy, with complete 
power to alienate them as they please. 
The suit has been brought against the 
proprietors of the village; and as these 
proprietors are taking steps towards the 
partition of tne abadi dehy there is a fur- 
ther prayer that they may be restrained 
fron doing so. A number of documents 
were produced to show that the houses of 
non-proprietors in the village have from 
time to time been transferred as though 
their occupiers had the right to alienate. 
The nature of these documents will ba 
examined later. For tne moment, it is 
suficient to say that they were not suffi- 
cient to convince tha trial Court that the 
non-proprietors nad any customary right 
of alienating their residences in the abadi 
deh. It was further held that the plaintiffs 
had failed to prove that the present size of 
Bulewal justides tue name vf a town. The 
Seaior Sud ordinate Judga, on tirst appeal, 
Game to the same conclusion. He also 
examined tue general aspect of the quass- 
tion and expressed the opinion that there 
could hardly be a custom whica would 
entitle one pərsən t? alienate property 
belonging to arsther, Tne decree of the 
trial Gourt dis.ntasiag the suit was accord- 
ingly confirmed. Althougn ne was doubtful 
whether thera was any matter involved 
which could properly be called a custom, 
the Senior Subordinate Julge granted tne 
plaintiffs the usual ee to enable 

10 BEGYNA a Al. 

ma ate. A Rig auna 7 aa 

isi elating to the rights of nonm-pr 
S i thə “villages of Northern India, 
some of which may p-ssıbly seem to sag» 
gest that’tne customary rigats of villagers 
are liable to change as tne villages grow 
into towns; and it is evident that these 
decisions have influenced the way in which 
the plaintiffs have framed and presented 
their claim. Since any suggestion of change 
is contrary to the generally accepted ideas 


+ 
. asto the essential nature of “custom”, the 
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" examina'ion. 
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remarks of the lower Appellate Court with 
regard to the use of, this word raise a 
-question which needs some preliminary 
In cases cf this kind, the 
‘word “custom” is generally used with re- 
“ference to ss.5 and 6, Punjab Laws Act, 


“1872, which run as follows: 
Sr ty: 
‘esproperty of females, betrothal, marriage, 


succession, special 
divorce, 
: dower, adoption, guardinship, minority, bastardy, 
family relations,- wills, legacies, gifts, partitions, 
or any religious usage or institution, the rule of 


In questions regarding 


~ decision shall be— 


_ (a) Any custom applicable to the parties con- 
‘eerned, which is not contrary to justice, equity, or 
-good conscience, and has not been by this or any 
other enactment altered or abolished, and has 

-not been declared to be void by any competent 

-authority. , 

(b) The Muhammadan Law in cases where the 
parties are Muhammadans, and the’ Hindu Law, in 
aases where the parties are Hindus, except in so 
far as such law has been altered or absolished by 
‘Legislative enactment, or is opposed to the provi- 

“. sions of this Act, or has been modified by any such 
custom as is above referred to. 

.,. 6 In cases not otherwise specially provided for, 
“the Judges shall decide according to justice, equity 
- and good conscience,” 

’ When we are dealing with the right of a 
“non-proprietor to sell the house which he 

occupies without obtaining the consent of 
the proprietary body, it would be difficult 
to bring the case unders, 5, and it would 

‘have to be decided under s.6. Section 6 

As, however, subject to s. 7, which deals with 

‘the application of custom in another way. 

This section runs thus: ii 

“7, All local customs and mercantile usages shall 

be regarded as valid, unless they are contrary to 

Justice, equity or good conscience, or have, before 

the passing of this Act, been declared to be void 

by any competent authority.” 

There are, in fact, two classes of customs 
which may govern the disposal of property 
in a Punjab village. In the first place, 
there are certain rules having the force of 
law, such as the rules of succession, which 
cannot ordinarily be changed by the will 
of the parties concerned, and most rules 
of this kind are covered bys. 5. In the 
second place, we have another distinct set 
of principles, which are not so much rules 
of the kind which regulate such subjects 
as succession or marriage, but are more 
“akin to trade usages. These customs or 
usages are described in Pollock and Mulla’s 
Indian Contract Act at p. 63, Edn. 6, in 
& passage which maybe here quoted: 
` “But ‘there ie 8 class of cases, of considerable 
importance in . England, where dhe parties are 
presumed to have contracted with tacit reference 
to some usage well-known in the district or in the 
trade, ‘aid whatever ‘is prescribed by that usage 
becomes an additional term of the contract, if not 
eontrary.to the. general law or excluded by express 
agreement... Buch terms are certainly implied, as 
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“and when an outsider 


‘order to distinguish 
which are governed 
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resulting not from the words used, but from a 
general interpretation of the transaction with re- 
ference to the usual understanding of persons 
entering on like transactions in like circumstances 
„The ground on which usages of this kind are 
enforced is not that they have any intrinsic 
authority, but that the parties are deemed to have 
contracted with reference to them. They need not, 
accordingly, be ancient or universal. It is enough 
that they are in fact generally observed by persons 
in the circumstances and condition of the parties. 


Tt seems to be this class of local customs 


.to which reference is made in 8. 7, Punjab 
-Laws Act, in which it is to be observed 


that such customs are coupled with mer- 
cantile usage. In the Punjab villages, it is 
‘a matter of presumption that the abadi 
deh is a common property of the proprie- 
tary body until partition has taken place: 
in allowed to settle 
permanently in the village and build a 
house in the abadi deh, it is further to be: 
presumed that he does so by license from 
the proprietors. It is improbable that the 
terms of this license are ever put into 
words, but they are known to the parties 
concerned and are to be implied from local 
usage much in the same way as certain 


terms will be read into any other transfer 


of property, unless there is evidence to the 
contrary. When a non-proprietor i3 grante 
ed a site for building in a village, one of 
these implied terms is that he may not 
transfer it, though it will be allowed to 
descend to his own family. The addition of 


‘such’ a {erm to the grant may be called a 


local custom; but it would prohably be 
better to refer such custums as “usages in 

them from customs 
by s. 5, Punjab Laws 
Act. It is a question of fact whether such 
a restriction on transfer is to be taken as 


‘an implied term when a site is granted to | 


a non-proprietor in any particular village. 
Generally, it will be presumed that the 


proprietary body intends the grant to be 


subject to a restriction on transfer and that 
this condition hag been accepted by eny 
non-proprietor accepting the grant. The 
presumption may be rebutted in a variety 
of ways. It may be shown that the course 
of dealings between proprietors and none 
proprietors over a long term of years has 
been such as to indicate that no restriction 
on transfer is implied when a grant 18 
made. Itis quite possible that the growth 
of a-village or its absorption into a large 
town may lead the proprietary body to 
acquiesce in a system which allows the free 
transfer of residential sites. As observed in 
the passage quoted above, usages of this 
kind are not immutable. I agree, however, 


` possession. 
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with the learned Subordinate Judge that 
very strong evidence will be needed to 
show that the proprietors of a village have 
surrendered their privileges. It is a pre- 
sumption of law that each man must be 
expected to act in a manner mest favour- 
able to his own interests, and instances 
intended to show the surrender of these pri- 
vileges must exclude the possibility of any 
other construction. 

When instances in the present case are 
examined, I do not think that they bear out 
the proposition that grants to non-proprie- 
tors in village Bulewal must he taken as 
having been made without tLe usual reser 
vation against transfer. The cnly instances 
which cecurred befcre the present century 
are those relating to Court sales. There are 
seven such instances, of which four belong 
to the present century, and in most of these 
instances, the property was bought in by 
one of the village proprietors. With regard 
to Court gales, it is to be observed that 
these are enforced transfers, eo they do not 
necessarily throw any light on the terms 
of the original grant, and it is only the sub- 
sequent conduct of the proprietors which is 
relevant. Ifthe house of a non proprietor 
is put to sale and is bought in by one of the 
proprietors, no question arises of allowing 
a stranger to come into the village. In 
these circumstances, it would hardly be 
worth while for the proprietary body to 


bring a suit for a declaration th:t the site 


is not liable to transfer. There is only one 
instance of purchase by a non-proprietor at 
a Court sale before 1933; and since it is 
evident that efforts have been made to find 
every possible instance of transfer, the fact 
which emerges most prominently is that 
no non-proprietor appears to have thought 
of transferring his residence of his own 
accord until recent years. 

The next series of instances are those 
relating to mortgages, none of which are 
earlier than 1910. The effect of the mort- 
gage of 1910 was to let a proprietor in 
There are two mortgages of 
1914 and one of 1915, which purport to be 
mortgages with possession but which were 
apparently intended to leave the original 
cecupier in pcssession as a lessee. The 
other mortgages are of 1926 and later. Here 


_ again there are no earlier instances of any 


transfers which would let a stranger into 
the village; there is only one instance 
before 1926 which would result in an osten- 
sible change of possession, and even this 
would only pass the possession to a pro- 
priestor, The instances of a voluntary trans- 
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fer of possession otherwise than by morte 
gage are extremely few. There are two 
instances of gift in 1907 and 1914. Both of 
these are gifts to near relatives, one of whom 
had previously been a proprietor of the 
house himself. Since it is the practice for 
these houses to descend to collaterals. there 
is nothing in such gifts which would necese 
sarily call for action on the part of the 
proprietors. There are three ins‘ances of 
outr'gbt sale, but these occurred in 1931 
and 1935 From examinaticn of these in- 
stances, which appear at first sight to be 
numerous, it will be found that there is 
only one instance of transfer of possession 
other than transfer to a proprietor or near 
relative until quite recent years: and of the 
transfers to proprietors, all except one were 
the result of Court siles. There does not 
appear to have been any attempt on the 
part of the non-proprietors to assert an 
unrestricted right of disposal until 1934. 
Since tere are over 200 resident non-pro- 
prietors in the village, the paucity of trae 
instances tends to strengthen the presump- 
tion against an unrestricted power of dis- 
posal rather the reverse. 

There is one other matter which req'ires 
consideration Evidence has been given to 
show that a number of pucca houses have 
been built by non-proprietcrs in the village 
and itis argued that they would not have 
done so unless they had full rights of owner- 
ship in the sites below. Although I am 
aware that there are conflicting views on 
this point, I do net myself thiak that this 
argument has a very great weight. It 
is well-known that the partition of an abadi 
is of rare occurrence, and the possession of 
a non- proprietor is not likely to be disturbed 
Unless he has 
any intention of transferring his business ° 


‘elsewhere, it does not seem likely that the 


remote possibility of a partition would deter 
him from making the best possible pro- 
vision within his means for the accom- 
modation of himself and his family. For 
these reasons, I am of opinion that the 
plaintiffs have failed to rebut the presump- 
tion that the grant of residential sites to 
non-proprietors in village Bulewal hag 
throughout been made in the form of a 
license which does not permit transfer with» 
out the consent of the proprietary body, 
and that they have also failed to prove that 
the members of the proprietary body have 
surrendered the proprietary right which 
would enable them to claim partition of the 
abadi. The decree of the trial Court ig 
accordingly confirmed and the appeal dis- 
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missed with costs. Counsel for the plaint- 
ifs has asked for tze grant of a certificate 
toenable him to present a Letters Patent 
Appeal, This prayer is granted. 

£e Appeal dismissed. 


prea 
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INSURANCE BANK, LTo.—DEFENDANT — 
APPELLANT 
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basis of statements in proposal form — Statements 
proved tobe untrue—Policy, if can be avoided—Rule 
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Company —Proposer above such age Jurnishing such 
proof—His age admitted as correct by endorsement on 
policy—Company whether can, on maturity of policy 
say that his age was different — Evidence — Entries 
in birth and death certificutes — Evidentiary value 


of, 

Tie a life policy is issued on the basis of statements 
made ina proposal form and made in what is called 
a ‘personal statement’ to the medical examiner, then 
if those statements eventually prove to be untrug, 
other things being equal, the policy would be avoid. 
ed [p. 559, col. 1] i 

Where a proposer above the age of 45 yearsis 
required by the rules of the Insurance Company to 
give proof of his age before his proposal of insurance 
is considered by the Company, and a proposer who is 
above such agehas accordingly furnished proof of his 
age and the Oompany accepts it as sufficient and by 
an endorsement on the policy admits that the age 
stated by the proposer is his real age; the Oom- 

any is not entitled subsequently, when the policy 
Becauies mature to say that the age of the proposer 
was something different from what he had stated. 

The entries in birth and death certificates are 
* prima facie evidence of all the facts stated therein. 

Brierley v. Brierely and Williams (1) and In re 

Goodrich Payne v. Bennett (2), relied on. 

Messrs. N. Burwell and D. C. Ghoss, 
for the Appellant. 
' Messrs. N. C. Chatterjee and P. B. 

Mukherjee, for the Respondent. 


Costello, J.—This isan appeal from a 
judgment of Lort-Williams, J. whereby he 
gave a decree in favour of the plaintiff 
in a suit which was brought by one 
"Hemanta Kumar Das against the „Allianz 
Und Stuttgarter Life Insurance Bank, 
Ltd., to recover a sum of Rs. 5,000 on the 
basis that he was the assignee of a policy 
of insurance issued by the defendant 
Company on the life of a man named 
Noot Behari Das. Hemanta Kumar Das, 
the plaintiff, is the third son of Noot 


ALLIANZ UND S, L, INS. BANK, LTD. v. HEMANTA KUMAR pas (CAL,) 


17810 


The defendants are in- 
corporated in Germany and have thair 
head office in India at Delhi: they also 
have an office in Calcutta. The policy 
was issued on February 16, 1934, and in 
the same month it was assigned by 
Nost Behari Das to his son, the present 
plaintiff. A notice of the asysigument was 
given to the defendant Oompany and an 
appropriate endorsement was made on the 
policy itself stating that it had been 
assigned to Hemanta Kumar Das. The 
insured Noot Behari Das died in Oaleutta 
on February 22, 1936, that is to say, 
almost exactly two years after the date on 
which the policy was issued. No question 
arose as to the right of the plaintiff to sue. 
But the defendants resisted tne claim on 
the ground that the policy had been 
rendered void by reason of breaches of 
warranties made by the insured Noot 
Bahari Das atthe time when ths policy 
was entered into. Toe policy is ex- 
pressed tohave been issued upon the 
basis of the proposal form which was 
signed by the insired. The defendants 
in para.6of their written statemant say 
that the proposal contained a number of 
untrue statements aud particulars of those 
untrue statements are given in the follow- 
ing passage : 

“The said Noot Behari Dasuntruly stated that 
his age on his next succeeding birthday would be 
54 when (as he well knew) he had already attained 
an age between 67 or 70 years as also untruly 
stated that he did not suffer, ani had never suffered 
from any diseases of the urinary organs; as also 
untruly stated that he had not then and never 
had had any difficulty in passing urine; and un- 
truly stated that he did not then suffer and never 
had suffered from stricture or from diabetes; and 
lastly, untruly stated that he had never suffered 
from any other complaint.” 

When the matter came on for trial, the 
only points raised on behalf of the defen- 
dants were the questions whether there 
was any untrue statement with regard 
ta the age ofthe deseassd, and secondly, 
whether he had, in fact, suffered from 
some affection of the urinary genital 
region which rendered untrue the answers 
given by him inthe proposal that he had 
never suffered from any such malady. 
It is obvious that the onus of establishing 
that the deceased had been guilty of 
making untrue statements in either of, 
those two particulars rested upon the 
Insurance Company. Broadly speaking, 
the learned Judge at the trial came to 
the conclusion that the Insurance Com- 
pany had not established either that 
there was any under-statement or mis- 
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statement as to the age of the | deceased, 
or thai there was any misstatement with 
tegard to his state of tealth at the time 
when the policy was entered into. It may 
be observed atthe outset that the policy 
itself states that—subject to the conditions 
_ and privileges stated on tke reverse of this 
fpolicyand in accordance with the pro- 
posal and declaration lodged with the 
Company, the Allianz Und Stuttgarter 
Life Insurance Bank, Ltd, hereby assures 
the life of Mr. Noot Behari Das son of late 
Mr. Ram Prosad Das, 97-2-1, Baranshi 
Ghose Street, Calcutta, aged 54 years, for 
the sum of Rs. 5,000 only, payable on the 
death of the insured or at the latest on 
February 1, 1949. The premium on this 
policy amounts to Rs. 474-1-0 only per 
annum and is payable for 15 years or until 
the earlier death of the assured. The 
-first policy vear commences on February 
1, 1934. It would seem, therefore, that the 
policy was in effect, an endowment policy. 
The sum secured by it was tn be paid 
at the end of 15 years from February 1, 
1934, or upon the death of Noot .Behari 
Das whichever, event first occurred. 


Some little importance attaches to that 
fact because the pclicy was issued upon 
the basis of what is described as Table II- 
H without profits; whereas originally the 
propcsal put in by Noot Behari Das 
had been for an insurance upon the 
- basis of Table I-H without profits. And 
it appears upcn the face of the proposal 
‘form itself that in the space for the 
description of the Table and Term there 
.were originally these words “ILH, 19 
Limited payments.” That was struck 
out in red ink and “IH 15 Vide M-8" 
in red ink was substituted. The reason 
why I saw that alteration is of some little 
importance is because Mr. Barwell 
appearing on behalf of the Insurance Com- 
pany has sought torely on certain letters 
which passed between the defendant Com- 
pany and Noot Behari Das at or about the 
time when the insurance was being effect- 
ed. Itis perhaps convenient ifI refer to 
these letters straightway, because Mr. 
Barwell has sought to argue thatin spite 
of what appears on the face of the policy 
itself, to the effect that the contract 
consisted of the policy and the proposal, 
one must take into account this corres- 
pondence for the purpose of deciding 
whether or not the question of the age 
of the deceased avoids the policy ab initio. 
The letters in question are three in number; 
“¢woofthent are dated February 9, 1934, 
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and the third is undated, but it appears 
from an endorsement upon it that it ws 
received by the L[asurance OUompany on 
February 17,1934. The tirst letter is in 


these terms : 

“In connection with your above propnsal for 
insurance we beg to state that it is not pozsible 
for us to accept insurance on your life for 15 years 
limited payments, but we are prepared to accept 
the same for 15 years endowment and at increased 
rates on account of your very stout physique and 
abdominal girth. The acceptance letter is accord~ 
ingly forwarded herewith. Kindly remit Rs, 122-1-0 
on account of your first quarterly premium 
and return to us the enclosed proposal form 
supplement forthe aforesaid change in the plan 
of insurance duly signed by you at an early 
date to enable us to cover risx on your life without 
unnecessary loss oftime if all be in order. Your 
horoscope is returned herewith, receipt of which 
please acknowledge.” 

It will be necessary for me to say some- 
thing further upon the question of the 
horoscopea little later on. In passing, 1 
may observe that that last sentence is with 
reference tothe fact that the proposer or, 
as the Company calls him ‘the proponent’ 
had submitted a horoscope in order that 
the Insurance Company might be satistied 
from that as to the age given by the pro» 
poser on the proposal form. Along with the 
letter I have just read, there came a 
dceument which at lirst sight seems to be 
aletter specially written to the proposer. 
Looking at the printed copy of it, asit 
appears in the paper book (apart from the 
fact that there is a heading superadded) 
there is nothing to indicate that this 
document is other than a letter specially 
written to Noot Behari Das. It is addressed 
from Delhi and dated February 9, 1934. 


It reads as follows : 
Dear Sir, 
f Your proposal for Rs. 5,000 
Table IL-H. Term 15 years, 
We have the pleasure to inform you that your 
proposal for life insurance has been accepted 
and a policy willbe issaed on payment of the 
amount of firs; premium as stated above at the 
Company's Hezi Office in Delhi, This sum should 
be paid immediately as until it is paid the 
assurance is aot in force and the Managers retain 
the power of declining tocomplete the transac- 
tion. Lf payment be not made within 15 days 
fromthis date, evidence of continued good health 
may have tobe produced at your expense. Any 
sickness, accident or rejection of a proposal by 
another Assurance Jompany or any other occurence 
in the meantime which alters the facts pyeviously 
stated tothe Uompany must be coummunicited to 
this office in writing soasto allow ccnsideration 
of yourcase by the Manager, and if all be in 
order, to re-upprove the same otherwise the 
assurance will uot be valid”. 
And then follows the paragraph upon 
hich Mr. Barwell has laid very great 
ress. It appears to run thus: 
Bb «In the event of your age on entry being sub- 
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‘sequently’ proved to be above 60 yeare next 
. ‘birthday, your assurance shall be automatically 
vitiated ab initio. Yours faithfully.” 


Now, referring once again to the first of 
the two lettersof February 9, 1934, I 
find these words ‘kindly return to us the 
enclosed proposal form supplement". The 
third of the three letters is in this form: 


Dear Sir, 
‘ Re: Proposal No. 8291. 
“Please make the following change in my pro- 
posal for insurance : 
PLAN: 
Change from 15 years limited payments to 15 years 
‘endowment. Please incorporate the above in my 


proposal for insurance. 
ae Yours faithfully.” 


That was how it must have read when 
it was sent’by the Incurance Company to 
the proposer in order that he might send 
it back to them with his signature upon it 
and that he in fact did. Upon the strength 
of these three documents, Mr. Barwell has 

‘argued that the policy must be construed 
as if it had incorporated init or had, at 
any rate, been issued upon the footing that 
ifit subsequently became proved that the 
age of the assured was above 60 years, the 
whole policy shculd cease to have any 
effect whatever, Mr. Barwell has put for- 
ward that argument in order to surmount 
the difficulty which arises from the fact 
that the policy bears upon iton p. 3 under 
a heading, ‘Special Provisions’ though per- 
“haps it is not necessarily associated with 
that heading, a stalement to this effect or 
ratLer th se words : 

“The age of the insured under the within policy 
is hereby admitted. Allianz Und Stuttgarter,” 

Then there is the signature of the 
Manager for India and it is dated Febru- 
ary 16, 1934. That date is of the utmost 
‘significance, because it is actually the date 
of the policy itself which on the front page 
‘containg these words: Delhi dated Febru- 
ary 16, 1934" and it is signed by the 
Manager for India and contains another 
signature of the examiner of it. It appears, 
therefore, from an examination of the policy 
itself that the age was admitted at or about 
the time when the policy wasissued and 
‘still more clearly when one lcoks at the pro- 
posal form. Further when one looks at the 
-books or literature issued by the Company 
not oply to the public but to their own 
“agents; itis clear beyond all questian what- 
ever that the submission of the proof of 
‘age was an essential preliminary to a con- 
sideration of the transaction, We find in 
the little Manual issued by the Company, 
which is described as ‘Instruction for 
Agents’ this very pertinent paragraph : 

- -#Phe age stated in the application for assurance 
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must be proved to the satisfaction of the Company 
before any claim under the. policy can be paid, 
Age will be admitted on the policy at any time-on 
satisfactory proof of the same being produced.” 

(A similar statement to the same effect 
appears on the policy itself). The paragraph 
then continues thus: 

“However in the case of male proponents above 
40 years of age and in case of all female pro- 
ponents, the evidence of age must, as a rule, accom- 
pany the proposal for assurance. The scrutiny of 
the case cannot be undertaken until the proof of 
age has been accepted by the Company." f 

Thus it appears that where the proposer 
is over 45 years of age, as Noot Behari Das 
admittedly was, before bis proposal for 
insurance would be considered, he had to 
submit proof of age. The paragraph then 
states thia : : 

“The Company recognizes as proof of age, School 
or University Certificates, extract from service 
book or official birth register and only in the 
absense of the above proofs, horoscope or entry in 
family bible. In the case of horoscope, however, the 
Oompany retains the right to scrutinize them accord- 
ing to its own standard as to their liability and 
may insist on a supplementary proof, if it is not 
satisfied, it goes without saying, however, that an 
old genuine horoscope would, if in order, be accepted 
as final proof of age.” 

Turning now to the proposal form, we 
find touching upon the question of age 
these questions: 


“2. ıb) Date of birth and (b) Day Month. 
age next birthday-- Year next birthday. 54. 
“3. What bana fide proof Horoscope 


of age can you produce ?| ———— 
(S chool, or University] N. B—Proof of age 


Certificate, Extract from| must be submitted 
Service Register or Muni-| along with proposal of 
cipal Birth Register, Bap-| male lives above 45 and 
tismal Certificate, original | below 20 years of age. 
Horoscope or what else ?) 

Tt was, therefore, obligatory upon the 
Proposer to submit in the proposal form 
some proof of age and he did, in fact, sub- 
mit a horoscope which is said to have been 
cast or produced very shortly after the 


date of his birth. The horoscop3 has not 


been challenged as being other than a 
genuine document and thus it fulfils the 
description, to use the word of the booklet 
of an “old genuine horoscope.” It must 
be assumed that the Company took pains 
to scrutinize this horoscope according to 
its own standard; at any rate, it did not, 
as it might have done, insist on any sup- 
plementary proof. On the contrary, by 
returning the horoscope in the letter of 
February 9, (the first of the three letters 
which I have read) without any comment, 
it becomes quite clear that the Company. 
were content to accept that horoscope as 
furnishing proof of age, and upon the faith 
of the horoscope they put on the policy the 
endorsement which I have read, whereby it 
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was mide pla'n that the age of the assured 
was admitted: and so the assured himself 
or anyone looking at the policy might not 
unreasonably come to the conclusion that 
there would be no further difficulty or 
obstacle as regards the question of age 
when the time came for the policy to 
mature, The policy was assigned by Noot 
Behari Das to his son. It might equally 
well have been assigned by Noot Behari 
Das to someone outside the family. In my 
opinion, any assignee of the policy on see- 
ing the endorsement as to proof of age 
upon it, was entitled tocome to the con- 
clusion that the question of the age of the 
deceased had been settled once and for all. 
In other words, to use the exact expression 
we find in the Company’s own book that 
the old genuine horoscope has been accepted 
as “final proof of age.” But so far from 
that being the case, however, in the parti: 
cular matter, we are now discussing, it 
turned out that when the present plaintiff, 
Hemanta Kumar Das, wrote a letter, as 
he did on February 24, 1936, informing 
the Company that his father died on Febra- 
ary 22, and that he was the son of the 
deceased and assignee of the policy and, 
therefore, claimed payment of the amount 
assured under the policy, the Company 
refued to admit the claim on the grounds 
which [ have already indicated. Dealing 
with the contentions of the defendants as 
a whole, the learned Judge said this : 
“Further the defendants say that the proposer 
made these statements fraudulently, and fraudu- 
lently concealed diverse fact material to be known 
to them, and of which at all material times they 
were ignorant, namely that he was then suffering 
from a filarial or some other infection of the 
scrotum and had so suffered for a considerable 
period, that he had been constantly afflicted with 
uleerine or other sores thereon and had frequently 
suffered from stricture as also from incontinence 


of urine. The onus of proving all these allegations 
lay upon the defendants.” 

The learned Judge summed up the matter 
in this way : 

“After a careful consideration of the whole of the 
evidence 1 am not satisfied that the defendants 
have succeeded in discharging the onus of proof 
which lay upon them. 1 do not believe the wit- 
nesses called on their behalf who gave evidence 
about the age of the assured. Their evidence was 
wholly unreliable, nor, in my opinion, is this 
deficiency cured by the documentary evidence ten” 
dered which is insufficient and inconclusive. 

The medical evidence falls far short of what 
should be reqtired especially where charges of 
fraud are mauc but also with respect to the allega- 
tion that the statements made by the assured 
were untrue, 

in my opinion the most that can be said for the 
defendants is that there were grounds for suspicion 
which were a“ legitimate subject for inquiry, but 
they were not justified in view of the facts ascer 
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tained in resisting the plaintiff's claim and cer- 
tainly not in recklessly launching charges of fraud 
against the assured,” 


With that latter statement of the learned 
Judge I find inyself entirely unable to 
agree, In my opinion, a careful examination 
of the whole of the facts and circumstances 
of the case, viewed in the light of the 
evidence, showed that there were features 
in connection with the claim which justi- 
fied the Company in taking the view, prima 
facie of course, that there were circum- 
stances in connection with the matter which 
warranted them in resisting the claims 
which were made by Hemanta Kumar Das 
as being the assignee of the insured, and, 
therefore, in my opinion the strictures 
made by the learned Judge upon the de- 
fendants were not really justified. At the 
same time, however, I have come to the 
conclusion after paying the greatest atten- 
tion to all that Mr. Barwell has said that 
on the whole, the decision arrived at by 
the learned Judge upon the merits of the 
case was correct and I agree, speaking 
generally, with the opinion expressed by the 
learned Judge both on the question of age 
and upon the -question of the health of the 
deceased. 

I shall say a few words with regard to 
the second cf the two points first because 
1 think it can be disposed of quite briefly. 
The allegation set up by the defendants was 
to tle effect that it was an untrue state- 
ment onthe part of the deceased when he 
said in answer to the question which is 
No. 7 of the “Personal Statement” made at 
the time of the medical examination : a 

“7, (e) Diseases of the urinary organs (kidney- 
stone), stone of the bladder, turbid or blood-stained 
urine,” diffculty in passing urine, stricture, gravel, 
albuminuria or diabetes ?—(e) No. 

12. (a) Have you ever consulted or been treated 
by any medical practitioner ? Ifso, why and when ? 
Give his name and address.—(a) No.” 

The defendants endeavoured to prove by 
the evidence which they put forward at 
the trial that the deceased Noot Behari Das 
in the menthof February 1934, and indeed 
prior to that time, must have been suffer- 
ing from some affection of his scrotum 
which had a grave effect on the urinary 
genital tract and that region generally and. 
that such an aftfeciion could properly he 
described as a disease cf the urinary organs, 
and for thet reason, the answer to the 
question which I have read was an untrue 
statement. A number of witnesses were 
called. In particular, a witness describing 
himself as a homeopathic physician and 
surgeon whose name was Keshab Krishna 
Roy gave evidence. He it was who attend- 
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ed the assuzed during his last illness and 
signed the certificate of death and also 
signed what is described as the “death 
claim form.” It appears, however, that the 
deceased was only ill immediately before 
his death for a period of about one month 
and this doctor, Keshab Krishna Roy, first 
attended the deceased on February 5, 
1936, that is to say, lese than three weeks 
prior to the date of his death. At that time 
he found the patient suffering from fever 
and ulceration of the scrotum. A number 
of questions were put to this medical man 
in examination in-chief designed to show 
that he had had opportunities of observing 
the condition of Noot Behari Das for a 
number of years priorto February 1935, 
even if he had not made an actual physi- 
cal.examination of him. At first sight it 
dces seem that this doctor was of opinion 
that Noot Behari Das did suffer fin the 
urinary genital region from some disease or 
affection. Buta closer examination of this 
evidence shows that he really 
could not speak with any special know- 
ledge as to the condition of the deceased at 
any time anterior to the year 1935. There- 
fore inthe opinion of the learned Judge 
and also in my opinion, the evidence of 
this witness does not go far enough. 

With -regard tothe other witnesses who 
were called concerning the question of the 
deceased's physical condition, their evi- 
dence on the whole is decidedly nebulous 
and. unconvincing. Jn my opinion, the 
learned Judge was quite right in coming to 
the conclusion that.the defendants had not 
established the onus. which undoubtedly 
lay upon them, particularly having regard 
to the fact that they did not elect to call 
as their witness the doctor who had con- 
ducted the medical examination which 
took place as part of the proceedings lead- 
ing up to the issue of the policy and on the 
basis of which, largely at any rate, the 
policy was issued. The fact that the defen- 
dants did not put the medical man into the 
witness-box is perhaps not surprising when 
one looks at the answers given by him 
to the short questionaire which appears 
under the heading genitourinary diseases, 
The effect of these answers comes to this 
that the medical examiner stated quile 
clearly thet at the time of the examination 
which took place on January 8,» 1934, the 
proposer Noot Behari Das was not suffer- 
ing from any kind of disease whatever in 
the region indicated by the afcrementioned 
heading. The -learned Judge, however, 
thought in the interests of justice that this 
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medical man ought to be asked to testify 
in the case and accordingly, the medical - 
examiner was called to the witness-box as - 
what is generally described in this country 
a “Court witness.” Accordingly, the medi-. 
cal examiner did give his evidence, and the 
evidence he gave entirely refuted the con- 
tentions which were being put forward on 
behalf of the defendant Oompany. It was. 
not unnatural that he maintained that the 
statement which he had put in his report 
of January 8, 1934, were correct. They 
were based onan actual examination of 
Noot Behari Las and accordingly this 
medical examiner reiterated his opinion that - 
at thetime when the proposal for insur- . 
ance was made, Noot Behari Das had no 
discease or affection of the scrotum or any 
other disease of a urinary genital natura. 
That being the position, it follows that in 
order to get rid of the testimony of their 
own medical examiner, the Insurance Com- 
pany were faced with the position that 
they were obliged to say that he was dis- 
honest and even fraudulent. As faras one, 
can make out, however, there is not the’ 
smallest justiication for any such sugges: 
tion. We are bound to take the view that. 
the evidence given by the medical examiner 
far outweighed the unsubstantial or rather 
the sketchy evidence given by Dr Keshab 
Krishna Roy, and the otber witnesses who . 
were Called by the defendants to. give evi- 
dence concerning the state of health and 
the bodily -condition of Noot Behari Das 
on February 1934, and fora period prior 
thereto. We entirely agree that the defen- 
dants did not discharge the onus which lay 
upon them concerning the question whe- 
ther the answers given by Noot Behari Das 
on the matter of his health were untrue. 
There remains the question of age and 
that is really. the crucial matter in this , 
case, The case put forward on behalf of the 
defendants, who are tne appellants before . 
us, is that first of all it ought to be held 
that they have succeeded in demonstrating 
that the age of Noot Betari Das was not 
54 years as stated by him on the proposal 
form but was somewhere about 67 years 
or even more. The defendants further say.” 
that having established that there is thus a. 
serious misstatement cr understatement 
in the proposal form, they are entitled to 
rely on the fact by reason of, the policy 
having been issued on the basis of the 
proposal form that the proposer in effect 
warranted that the answers given by him. 
in the matter of age were true. ‘Therefore, 
once it is established that such answers 
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Were untrue, there is a breach of warranty 
of such a kind that it avoids the policy 
altogetker ; in other words, there is a 
breach of warranty which isin the nature 
ot a condi‘ion. No criticizm can be put for- 
ward.as regards that contention, viewed as 
a proposition of law. Ifa policy is issued 
on the basis of statements made in a pro- 
posal form and made in what is called a 
“Personal Statement’ tothe medical exami- 
ner, then if those statements eventually 
prove to be untrue, ‘other things being 
equal, the policy would be avoided. In this 
particular case, the defendants relied upon 
a further fact, namely the stipulation 
which they say was either imported into 
the contract or formed part of tLe basis of 
the contract, because it was contained in 
the letter of February 9, 1934, the first 
of the two letters of that date, the letter 
which set forth the terms upon whicb the 
_ defendants were prepared to accept the 
proposal form of Noot Behari Das. In 
answer to that, the plaintiff said, first of 
all, that : 

“you the defendants, have not succeeded in show- 
ing that.my father made any misstatement as to 
his age; in other words, you have not succeeded 
in establishing that there was any untrue state- 
ment at all on the question of age.” 

Of couree, if that is the position, the 
question of the effect of the warranty does 
not arise at all. For, if thereis no untrue 
statement, there can be no breach of war- 
ranty. Then, further the plaintiff said that 


even if he knew that the defendants had. 


satisfactorily established that there was 
untrue statements as to his father’s age, 
they could not now rely cn that, because 
they had put themselves out of Court iy 
reason of their expressing themselves satis- 
fied with the age as stated by the assured 
by reason of the fact that they had placed 
upon the policy an endorsement to the 
efféct that the age of the assured under the 
policy was “admitted”. Therefore, says the 
plaintiff, the defendants are met by a plea 
on the side cf the plaintiff which is in the 
nature of an estoppel. To that the defen- 
dants on their side retort that the plaintiff 
is not entitled torely onthe fact that the 
age was “admitted” because of the saving 
clause—if I may so describe it—which is 
contained in the final paragraph of the 
defendants’ letter cf February 9, 1934. As 
Tegards the question whether in fact there 
was an untrue statement with regard to 
the age, the learned Judge, as 1 have 
shown by reading 2 passage from his judg- 
ment, came to the conclusion that the 
defendants had not succeeded in discharg- 
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ing the onus which lay upon them. On that 
view of the matter, of course, it would not 
be necessary fer me to cousider either the 
effect of the admission of age as coatained 
in the endorsement of the policy or the 
effect of the saving clause contained in the 
letter of February 9, 1934. We mast 
therefore first of all say whether we are in 
agreement wih the learned Judge on the 
pure question of fact, whether there was 9 
misstatement or not or an under statement. 
The learned Judge at the outset discarded 
as being totally unreliable the evidence as 
to age which was given orally. He charac- 
terized that part of the evidence in these 
terms: “On the question of age some of the 
witnesses gave some amusing but not very 
teliable evidence.” The learned Judge 
seems to have come to the conclusion that 
he could not act upon the oral testimony, 

In addition to that evidence, however, 
three dccuments bearing on the question of 
the age of the deceased were put in evi- - 
dence on behalf of the defendants, The first 
is a certified extract from the register of 
deaths, at Nimtollah Burning Ghat con- 
cerning one Radbarani of 99 2-1 Baranashi 
Ghese Street, She was the wife of Noot 
Behari Das and she died in 1933 shortly 
before the policy was taken out. At the 
time of her death, as if appears from the 
certificate, her age was given by her son, 
Hemanta Kumar Das, who was the infor- 
mant, as being 61 years. Mr. Barwell, as 
regards that certificate, says that if the age 
of Radharani was really 61 years in 1933, 
it is almost quite inconceivable, if -not 
impossible, that the age of her husband in ` 
1934 could have been no more than 50 
years because he says that there was evi- 
dence indicating that it is not customary in 
Hindu society that a man should marry a 
girl clder than himself; but on the contrary 
according to Hindu ideas the age of the 
wife ought to be at least eight toten years 
less than that of the husband. Mr. Barwell 
contended that Hemanta was right when 
he stated that his mother was 61 years of 
age in 1933 and so it follows that Noot 
Behari Das must have been wrong when 
he gave his age aa 54 in 1934. 

The second document was a certified 
extract from the register of births relating 
to Ward No, 6 under the Calcutta Munici- 
pality whichthowed that a daughter was 
born toone Noot Behari Das of No. 97-2 
Baranashi Ghose Street on March 24, 1892. 
The name of the informant who gave the 
particulars set cut in that certificate was 
given as Noot Behari Das. Mr. Barwell ac- 
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cordingly argued that the birth referred to 
was thatof a daughter of Noot Behari 
Das who was the assured with whom we are 
concerned, and so ifin February 1934, his 
age was only 54, then at thetime when this 
daughter was born he would have been of 
the age of about 11 years only. Assuming 
the evidence afforded by the certificate to be 
correct, says Mr. Barwell, it is clear beyond 
doubt that Noot Behari Das, as the father 
of the female child born on March 2}, 1892, 
must have been very much older than 54 
years in 1934. 

The third document was a certified copy 
of an entry relating to the registering of a 
deed which wasapparently presented for 
registration by one Noot Behari Das of 
No. 97-2, Baranashi Ghose Street in the 
month of August 1891 at the Registry Office 
in Oalcutta. Mr. Barwell once more point- 
ed out that if Noct Behari Das was only 54 in 
February 1934,then in the year 1¢91 he would 
have been asmall boy aged only about 12 
years -and, therefore, quite incapable of 
entering inte.such a transaction as is indi- 
cated by thé-“certified copy of the entry in 
the register, It appears that the deed in 
question was a deed of sale of the aciual 
property in wbich Noot Behari Das lived 
and .died. I need say no more about this 
pariicular document except that, as Mr. 
Chatterjee argued that the transaction 
represented by it was not undoubtedly 
outside the powers of a boy of 12 years of 
age, itis not of much assistance to the Court 
onthe question of the age of Noot Behari - 
Das one way or the other. 

With regard to the first two of these 
documents, the one relating to the death of 
Noot Behari Das’s wife and the other re- 
lating to the birth of his daughter, the 
learned Judge came to the conclusion that 
the certificates were by themselves not 
sufficient to establish that the actual age of 
Noot Behari Das was other than that as stated 
-by himin February 1934. And commenting 
on all the three documents, the learned 
Judge remarked that as regards the first 


two of them; 
“no attempt was made to identify the persons named 


~ therein. It was suggested on behalf of the defendants 


‘that these entries referred to the assured and his 
daughter and wife and chow that he could “not have 
been of the age stated by him: In my opinion they 
cannot be accepted without evidence of identification 
and aré-notsufficient inlaw without “such evidence 
of identification, to establish the defendant's cage.” 

Then the learned Judge refers to certain 
authorities. As regards the third document, . 


the learned Judge says : 


“Again there was no attempt to give any reliable `- 
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Chandra Das was on this point obviously hearsay and 
inadmissible.” i 

Having come fo that conclusion, as T do 
that the learned Judge was right on the 
question of fact namely thatthe defendant 
had not established that there was any 
untrue statement touching the . ageof the 
deceased, it is not necessary that I should, 
say very much more upon this point except 
this. Iam not sure that thelearned Judge | 
has not taken rather too narrow a view ag 
to the effect of the certificates. The law. 
relevant to this point is very succinctly 
stated on the basis of the authorities in the 
well-known treatise on Insurance Law by, 
E. L. Macgillivray, Edn. 7, p. 548, where, 
the learned author sums up the matter 


thus : cere 
"The age of the deceased may be proved “(1) by 


direct evidence as tothe date of birth: (2) by birth sY 


certificate, that is to say, by production of a certified ` 
copy of the entry inthe Register of Births or in ? 
some other public record ofthe birth which is ad-.- 
missible in evidence ; (3) by baptismal certificate * 
that is to say, by production of acertified copy of 
the entry in a baptismal registration to give that 
direct evidence that the child was a very young 7 
infant when baptized ; (4) by production from the “| 
proper custody of a 
where inthe births of members of the family have - 
been regularly recorded. The birth or death certifi- 
cate ought tobe accompanied by evidence of identi- 
ty ifthere is any room fur doubt asto whether the ` 
person named inthe certificate and the person whose 
life is insured are one and the same.” | 


In this connection, we were referred to 
a judgment of McCardie, J.- in. the case in 
Brierley v. Brierley and Williams (1), 
where following the decision in In re- 
oan Payne v. Bennett (2), he held 
that: 

“the entry in the register of births, deaths and 
marriages is by Statute prima facie but not conclusive 
evidence of all the facts” required by Statute to be 
entered therein.” | 

In the present instanca it seems to me 
that on the whole the first two certificates I 
have mentioned did establish the proposi- 
tions which Mr. Barwell put forward. Un: ` 
doubtedly, prima facie, they were evidence 
of the facts stated in them. Mr. Chatterjee 
was inclined to argue and would have 
argued had it been necessary that perhaps 
the identification wae not clear beyond all 
questions. In my view, there was sufficient 
to ensure that these certificates prima facie 
established the propcsiticns set forth in 
them; because as the plaintiff did not 
chcose to call any kind of evidence to dis- 
place the testimony afforded by the certi- 
ficates, it ought to be taken, contrary to the 


WANA L R P 257; 87 L J P 153; 119L T 343; 34 


<E- Tab R 458; 62 8 J 704. 


“(2) 1904) L R P 138; E LJP 33; 90 L T170; 20 T 
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pvidence of identification, The evidence of Suresh— L R 203, 


family Bible or Testament ^ 


we 
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View expressed by the learned Judge on 
this point that there was, in all probability, 
a misstatement ‘on the question of age. 
Whether that was so or not itis not neces- 
sary further to consider having regard to 
the opinion I hold concerning the effect of 
the admission of age as endorsed on the 
Policy MAEN r z ki 

It isto be borne in mind that this was 
an insurance by a man who admittedly 
was, at any rate, at the age of over 45 
years. Hehimself stated that he was 
54. Therefore the transaction came 
within the category of those proposals which 
require at the outset the furnishing by the 
“proponents” of proof of their age. Noot 
Bebari Das was required to furnish proof of 
his age. He produced a horoscope. The 
horoscope was accepted by the Company as 
“being sufficient. Therefore we may take 
that the Company issued the policy upon 
the footing that they were insiring the 
life of a man whose age was 54. This 
is not a case where the proposer says that 
his age was 54 and the Company 
‘merely accepted that statement at its face 
value and proceeded to issue a policy on 
that . footing and subsequently, either 
shortly afterwards or a long time afterwards 
admitted the age as stated inthe policy in 
accordance with the provisions of cl. 9 (2) 
thereof. This was a case where the whole 
transaction from the very beginning pro- 
ceeded upon the basis that the Company had 
satisfied themselves that the proposer was 
of the age of 54 and then issued the 
policy accordingly. In my view, therefore, 
the admission contained in the endorse- 
ment at page 3 ofthe policy is of such a 
character that the defendants when the 
`- policy matured could not be heard to, say 
that the age of the insured was anything 
_ different from what he himself had stated 
if to be in February 1934. ib is not neces- 
sary that one should apply in terms the 
principle of estoppel, because that is merely 
arule of evidence. In my view this matter 
goes far deeper than that. The question of 
the age of the deceased was a detinite and 
‘determining factor inthe transaction from 
the very outset. I am not sure whether Mr. 
Barwell was really minded to challenge that 
aspect of the matter, and if he had not 
thought that there were matters other than 
the possible under statement as to age, on 
which he could rely, he would not have 
been very optimistic as to the success of the 
resistance to the claim. Mr, Barwell has 


relied toa very large degree upon the fact : 


that in the letter of February 9, 1934, there 
17871 & 72 
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sight tobring it about taat if the real age” 


of the assured was more than 60 years 
the policy is then avoided, whether there is 
any admission as to age or not. But the 
view I take of that paragraph of the letter 
of February 9, is this, that although I 
stated at the time when I was reading it 
that it appeared to be a personal letter, it is 
in fact no more than a printed form which is 
used for the purpose of accepting proposals 
for insurance and that final paragraph, 


though it might apply to cases where there ° 


isa misstatement as to age by a man of an 
age between 20 and 45 who had not 
been required to give proof of his age, 


would not do so in a case where a proposer ” 


is under 20 or over 45 and so is 
required to give proof of his age, In my 
view, having regard tothe admission con- 


tained in the endorsementand the fact that: 


the policy was issued on the life of a man of 
the age of 54, it cannot apply 
under-statement as to the age of the 


assured evenif in fact there is any such: 


under-statement. For these reasons, I think 
that the conclusion arrived at by the learaed 
Judge to the effect that the plaintiff is 
entitled to succeed is correct, and this 
appeal must be dismissed with costs. 
Panckridge, J.—I agree. In my opinion 
the final clause in the common form printed 
letter of acceptance despatched by the 
appellants to the insured on’ February 
9, 1934, had no application to the policy 
subsequently issued by them. It would be a 
surprising thing if after the appellants had 
expressly and on the face of the policy ad: 
mitted the age ofthe insured to be 54, they 
could be allowed subsequently to repudiate 
that admission. I imagine such a course 
to be permissible if it could be shown that 
the admission has been obtained by fraud, 
as for example, by the production of a forged 
horoscope. Nothing of this sort is suggested 
to have occurred. Mr. Barwell submits that 
the effect of the admission is to preclude 
the Uompany from snowing that the age of 
the insured is any age more that 54 and less 
than 60 andby so doing, reducing their 
liability in accordance with cl. 9, sub-cl. (ti) 
of the privileges and conditions appearing 
in the policy. In my opinion, the admjssion 
prevents the Company from disputing the 
admitted age of tne insured for any pur- 
pose. In other words, fromthe date of the 
issue of the policy the Company cannot show 
thatthe age of the insured was some age 
other than 54 for the purpose of showing 
that it exceeded 60. It would have been 
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perfectly simple to add a proviso to the sub- 
clause or tothe admission if it had been 
the Company's intention to reserve any such 
rights as is suggested. It must be remem- 
‘bered that ageis not admitted in all cases 
at the time the policy is issued ; indeed it 
often has not been admitted at the death of 
the insured in which case the burden of 
proving age is on the claimants. Where, 
however, an admission has been made, the 
Company must be taken to have abandoned 
any rights, they would otherwise have had 
to rely on cl. 9 or on the stipulationin the. 
printed letter of acceptance. As to the 
issues of fact, Tam in complete agreement 
with the judgment that has just been deli- 
vered. I alsoshare my learned brother's 
opinion that the conduct of the appellanis 
does not merit the criticism made upon it 
by the learned Judge. I think the circum- 
stances which were brought to the notice 
of the appellants were highly suspicious 
and I consider that the description of their 
charges of fraud as reckless is unjustified 
by the circumstances. 


8. Appeal dismissed. 
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RANGOON HIGH COURT 
First Civil Appeal No, 52 of 1938 
June 27, 1938 
Ropers, C. J. AND BRAUND, J. 
8. VISUVAGA M-—APPELLANT 


versus 

NADAR MAHAJANA OO OPERATIVE 

OREDIT SOCIETY, Lrp.—Rzsponpgnt 

Civil Procedure Code (Act V of 1908), ss. 144, 96 — 
Application for restitution in execution proceedings 
on Original Side of High Court-—Application made 
long after suit has been determined and righta of 
parties fully settled by final judgment—Order made 
ep An application whether judgment — If appeal- 
able. 

An application on the Original Side under s. 144, 
Qivil Procedure Code, for restitution in execution 
proceedings, made long after the suit had been deter- 
mined and the rights of the parties fully settled bya 
fina] judgment, is not an application in a suit at all; 
nor is the order made on it, a judgment. Neither is 
it a final judgment, such judgment being already 
delivered, nor can it be said to be either preliminary or 
interlocutary judgment. It is merely an order and 
not a ‘judgment’ under the Letters Patent and isnot, 
therefore, appealable. Even if the order could be 
regarded as & decree, there could be no right of appeal 
under s. 96, Civil Procedure Vode, as the jurisdiction 
ofth@ Appellate Court in respect of mutters which 
have been decided upon the Original Side is regulated 
not by the Civil Procedure Code but by the Letters 
Patent. Dayabhai Jiwandas v. Murugappa Chettiar 
(1), followed. o 

F. O. A. against an order of the High 
a on the Original Side, dated March 28, 
1938, 
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Mr. K.N. Dangali, for the Appellant. 

Mr. Joseph, for the Respondent, 

Roberts, C. J.—In this case there was an 
application made to Shaw, J., on the Ori- 
ginal Side under s. 144, Civil Procedure 
Code. It was an application for restitution 
in execution proceedings, and it is important 
to notice that it was an application made 
long after the suit had been determined and 
the rights of the parties fully settled by a 
final judgment. Section 144, sub-s. (2), 
plainly points out that no suit shall be in- 
stituted for the purpose of obtaining any 
restitution or other relief which could be 
obtained by an application under subes. (1) 
and accordingly, we are dealing now with 
new proceedings in execution when the suit 
and the rights of the parties connected there- 
with have been finally determined. That 
being so, this was not an application in a 
suit at all; nor was the order made on ita 
judgment. Itis nota final judgment, be- 
cause a final judgment had already been 
delivered: certainly it cannot be said to 
have been either preliminary or interlocu- 
tory, and therefore we are bound by the 
decision of the Full Bench of this Oourt in 
the case in Dayabhai Jiwandas v. Muru- 
gappa Chettiar (1). At p. 475* of the report 
the learned Chief Justice pointed out that 
all decisions other than final or preliminary 
or interlocutory judgments, the nature of 
which he defined, were ‘orders’ and not 
‘judgments’ under the Letters Patent, or 
appealable as such. In passing, it may be 
observed that the argument that this order 
may have been. a decree within the meaning 
of the Civil Procedure Oode is of no avail - 
to the appellant; even if that were so, 
there could be no right, of appeal under 
s. 96, Civil Procedure Code, unless it was a 
right of second appeal and not a right of 
appeal from the Original Side. The juris: 
diction of the Ap;ellate Court in respect 
of matters which have been decided upon 
the Original Side is regulated not by the 
Civil Procedure Code, but by the Letters 
Patent, and within the meaning of cl. 13 
we are satisfied that the appellant in this 
case has no right of appeal. On the preli- 
minary objection, therefore, Mr, Joseph must 
be successful and the appeal must be dis- 
missed with costs, Advocate’s fee seven gold 
mohurs. 


8. Appeal dismissed. 
(1) 13 R 457; 157 Ind. Cas. 1107;A IR 1935 Rang. 

267; 8 R Rang. 1351F B). 
*Page of 13 R.—[ Ed. | 
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MADRAS HIGH COURT 
Civil Appeal No. 347 of 1932 
October 29, 1937 
MooKETT AND HORWILL, JJ. 
SANTHAPPA RAI AND ofaggs—APPBLLANTS 


VETSUS 
SANTHIRAJA alias KANTHU SHETTY 
AND OTHERS ~ RESPONDENTS 

Contract Act (IX of 1872), 3. 16—Hssentials to prove 
undue influence—Inadequacy of consideration when 
ground for holding that there was undue influence—~ 
Recitals in deed that executant is unable to manage 
his affaira or that he is non compos mentis—Evi- 
dentiary value of—If can be utilized to defeat sub- 
sequent sontract with other persons on ground of 
undue influence Contract — Construction—Contract 
clearly expressed—Duty of Judge. 

An error would arise if the positions to be ascer- 
tained in cases of undue influence are put in the 
wrong order, The first thing to be found in sucha 
caseis whether the party whois gaid to have in- 
duced a contract was in a position to dominate the 
will of the other. After that the question arises, has 
the contract been so induced? On the sgcond con- 
sideration arises the question of burden of proof. 
Raghunath Prasad v. Sarju Prasad (4), relied 
on. 


It is a mistake to treat undue influence as having 
been established by a proof of the relations of the 
parties having been such that the onenaturally relied 
upon the other for advice It must be shown that 
that influence was undue, Poosathurai v. Kannappa 
Chettiar (5), relied on, 

The inadequacy of consideration alone is not a 
ground for holding that a contract was induced by 
fraud or undue influence, unless, the inadequacy is 
such as to involve the conclusion that the party either 
did not understand what he was about, or was the 
victim of some imposition. Tennent v. Tennents (2), 
relied on. 

The recitals in a contract deed to the effect that 
the executant is unable to manage his own affairs, 
that he is non compos mentis, etc., cannot be utilized 
tohis own advantage to enable him lateron to 
defeat his subsequent contracts with other persons, 
On the ground of undue influence recitals of this 
sort have no evidential value, 

Where contracts are clearly expressed, the Judges 
should resist thetemptation of interfering with them 
on the ground that they know the business of the 


people making the contracts better than the people 


know it themselves. 

O. A. against the decree of the District 
Court, South Kanara, in O. S. No. 4 of 1932, 

Messrs. B. Sitarama Rao, T. S. Rughava- 
chariar and M. K. Devaraj, for the Ap- 
pellants. 

Mr. K. Y. Adiga, for the Respondents. 


Mockett, J.—This is an appeal from the 
judgment and decree of the learned District 
Judge of South Kanara. The suit by the 
plaintiffs prayed for an order to set aside 
two documents executed by plaintiff No, 1, 
Exs. E and F, both of which were execut- 
ed on June 9, 1928. In their plaint they 
alleged that the execution of these docu- 
ments was obtained by coercion, undue 
influence and fraud on the part of defend- 

. . 
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ant No. 1. The coercion was abandoned. 
We are unable to find any finding with re- 
gard to fraud by the learned trial Judge 
and it would appear that the only, ground 
on which he has decreed this suit is based 
on undue influence of defendant No. 1 
over plaintiff No. 1. en 

These persons are related. Plaintiff No. 1 
married twice and defendants Nos. 1 and 2 
are relations by his first wife. His second 
wife died in 1918. She had a daughter who 
died in May 1928. It may be mentioned 
that all the children by the first marriage 
also died. So the immediate relatives of 
plaintiff No. 1 because he has no brothers 
and sisters living, are the relatives of his 
first wife andthe relatives of his second 
wife. Itis alleged in this case that this 
suit has been instigated by one Kumara 
Rai who isa relative of the first wife, 

There is along history of documents in 
this case and it is necessary to deal with 
them because they unquestionably bear 
upon the facts. The first document brougat 
to our notice was Ex. A, dated September 
18, 1918, described as a deed of settlement. 
That document was executed by plaintiff 
No. 1 and his mother and maternal aunt. It 
is a curious document but the most import- 
ant part of it provides that the parties. 
should be protected from the property being 
lost on account of their foolishness. It 
goes on to state that the parties thereto 
shall not alienate the property and they 
appoint one Manjappa as the manager. On 
the same day there was a deed of 
partition, Hx. V, entered into between 
those persons by which the suit properties , 
were given to plaintiff No. 1 and his, 
mother and aunt. It is stated in evidence 
that on May 8, 1926, Manjappa leased a 
portion of the suit properties to defendant 
No. 1. On June 11, 1926, and June 13, 
1937, two promissory notes were executed, - 
Exes. I and If, respectively, by P. W. No.1 
to defendant No. 1 and by P. W. No. 1 to 
defendant No. 1's father-in'law's nephew., 
Money was advanced under these two pro- 
missory notes and it has so been found by, 
the learned trial Judge. That is import- 
ant because plaintiff No. 1 denied cousi- 
deration and alleged that these documents 
were not executed on the dates they ppr- 
port to be executed but on June 9, 1923, 
the date of Exs. E and F, which are sought 
to be set aside in this suite On June 15, 
1927, by Ex. IIL, plaintiff No. 1 wrote to 
defendant No lasking for Rs. 275 which 
money was paid. By Ex, 4 dated August 
91, 1927, plaintiff No.1 again wrote to de- 
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fendant No. 1 asking for Rs. 150. On 
April 12, 1927, by Ex. B, a regis- 
tered deed of settlement was executed by 
plaintiff No. 1 in favour of his daughter. 
Jn that deed of settlement, it is alleged that 
the deed of partition to which it refers was 
brought about fraudulently and the aliena- 
tions made by Manjappa are stated to 
be void. Later in that document, how- 
ever, the present plaintiff admits the deed 
of partition. On April 12, 1927, 4. e. the 
same day, there was a mortgage by Man- 
jeppa to plaintiff No. 1 of some other 
properties and on May 30, by Ex. D, 
plaintiff No. 1 assigned the mortgage. 

These documenis have been mentioned 
in some detail for this reason that plaintiff 
No.1 put himself forward and succeeded 
in impressing the learned Judge with the 
view that he was a simpleton unable to 
look after his affairs. The indications 
from these documents are entirely the 
other way. He seems to have been very 
competent in the management of his affairs; 
ne executes documents, borrows money and 
when convenient, he repudiates the docu- 
ment although inthe same document he 
re-aifirms. On June 9, 1928, Exs. E and F 
were executed. Plaintiff No. l's story 
about that is that he then being 62 and 
being weak-minded and suffermg from 
great grief owing to the death of his 
daughter decided to go on a pilgrimage to 
sacred places in Northern India and that 
defendant No. 1, a shrewd man, took 
advantage of his mental state, said that he 
would go on a pilgrimage also, induced 
plaintifi No. | tostart with him and brought 
him to Mangalore and kept him in a temple 
for a couple of days without any access to 
others and induced him to execute the 
documents Exs. E and F. He states in 
his plaint that defendant No. 1 induced 
him to do so by saying that a suit was 
being contemplated im respect of his 
properties and that it was necessary to 
nave some documents executed in order to 
prevent people intending to sue from 
taking unlawful possession and in con- 
sequence of this representation plaintiff 
No. 1 was induced to execute Exs. K and 
F anda will and two promissory notes. The 
learned Judge has found tnat suits were 
actually brought later on, thougn unsuc- 
cessiuly, by certain claimayts 10 the pro- 
perty. Apart from that allegation, there is 
to be found in the plaint no other allegation 
of undue influence. 

Piaintuit No. lin his evidence—and he 
was his only witness—-agreed that he read 
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over the documents before he signed them, 
that the fair copies were read over to him 
at the Registration Office and that he took 
no objection on either cccasion. His evi- 
dence is not that he was brought to Mangas 
lore but he went there and his allegation 
that he was shut up and unable to have 
access to others was not proved. The writers 
and atlestors to the documents were not 
called. No evidence of his family or of his 
legal or medical advisers with regard to 
his mental state was called. As has been 
said before, the only witness was himself. 
But the learned Judge decreed the suit ° 
resting his decision apparently on the fol- 
lowing ground. He took the view that 
plaintiff No.1 was “a foolish fellow”. He 
held thathe couldread and write Kanarese 
fairly well and that he thoroughly under- 
stood what he was doing. He was much 
impressed, with the recitals in Exs. A and 
V, which he says attest the business capa- 
city of plaintiff No. 1 in the management of 
his own affairs beyond any doubt. The reci- 
tals in Exs. A and V amount to this: that 
plainiff No. 1 was incurring debts unneces- 
earily. Jt is legitimate comment that if that 
is to be the standard on which a man’s 
capability to conduct his affairs is to be 
based, then a very large number of mankind 
will come into that category. 

But it is a strange proposition that a man. 
Can utilize recitals of this sort to his own 
advantage. Lfthat beso, it would be only 
necessary for an individual to enter into a 
contract with some third party reciting that.. 
he was unable to manage his own attairs, 
that he was non compos mentis, etc., to enable 
him later on to defeat his subsequent con- 
tracts with other persons, Recitals of this 
sort have no evidential value. What really 
influenced the learned Judge apparently 
was that these transactions were entered 
into in a hurry and for an inadequate consi- 
deration. He says: 

“Plaintiff No. 1 who isa stupid fellow comparatively 
speaking and who was afflicted with sorrow at the 
time, entered into the transactions in a hurry and’ 


when there was absolutely no necessity for his doing 
50." 


It seems to me that that is directly in 
conflict with the warning givén by Lord 
Jassel, M.R. in Wallis v. Smith (1), at 
p. 266* which is that where contracts are 
clearly expressed, the Judges should resist 
the 1emptation of interfering with them 
on the ground that they kn6w the business: 
ofthe pecple making the contracts better’ 

(1) (2862) 21 Oh. D 243; 47 LT 369; 52 L J Oh, 145; 
31 W R 214. 


pan 
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than the people know it themselves. It 
has been held with utmost clearness that 
inadequacy of consideration alone is not a 
ground for holding that a contract was 
induced by fraud or urdue influence. In 
Tennent v. Tennents (2), Lord Westbury 
stated the law as follows : 


. “The transaction having been clearly a real one, 
it is impugned by the appellant on the ground that 
he parted with valuable property for a most inade- 
quate consideration. My Lords, it is true that there 
is an equity which may be founded upon gross in- 
adequacy of consideration, but it can only be where 
the inadequacy is such as to involve the conclusion 
` that the party either did not understand what he 
was about, or was the victim of some imposition.” 


That dictam of Lord Westbury was 
approved and applied by the Judicial Gom- 
mittee in A dministrator-General of Bengal 
v.Juggeswar Roy (3), at p. 196*. In this 
Case it cannot be said that the considera» 
tions for Exs. E and F were themselves so 
grossly inadequate as to raise a presump- 
. tion that plaintiff No. 1 did not know what 
. he was doing or that he was tbe victim 
. of some imposition. The learned Judge 
. does not seem to take into consideration in 

this case that there was a definite cloud on 
„the title. Exhibit B had been executed and 
although it is true that the daughter is dead, 
. that document was still in existence. He 

has found that in fact other persons did 
bring suits claiming this property. The 
title ig by no means clear. These circum- 
Stances alone are enough to explain any 
difference between the actual consideration 
and an estimate of what should be the maxi- 
mum consideration. 

. But apart from that it would seem that 
the learned Judge has fallen into a further 
error. In construing s. 16, Contract Act, it 
has been held by the Judicial Committee in 
Raghunath Prasad v. Sarju Prasad (4) 
that an error would arise if the positions 
to be ascertained in cases of undue influ- 
ence are put inthe wrong order. They 
emphasize that the first thing to be found 
is whether the party who is said to have 
induced a contract was in a position to 
dominate the will of the other. After that 
the question arises, has the contract been so 
induced ?. On the second consideration 
arises the question of burden of proof. In 


(2) (1870) 2 H L Scot. App. 6. 
(3) 3 O 192; LO UR 107; 3 Suther 455;3 Sar. 760; 
. 1 Ind. Jur, 6:0 (P O). 

(4) 46 M L J 810; 82 Ind. Cas. 817; AIR 1924PO 
60; 3 Pat. 279; 51 TA 101; 5 FL T 72; 22 A LJ 105; 
2 Pat. L R 87; 19 L W 470; 31M LT 57, 26 Bom. LR 
595; 23 O W N 834: 11 0 L J 192; (1924) MW N 
l ee LL RG APO 208; 100 & A L R 1395,10W N 

( f 
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this case, in my view, there is no evidence 
whatever that defendant No. 1 was in a 
position to dominate the will of plaintif 
No.1. Whois he? He appears to have 
been a wife's relation. There is nothingwhate 
ever On recordin any way to suggest close 
intimacy with plaintiff No.1. All we know 
is that this transaction took place and 
nothing else. 

The learned Judge, however, finds undue 
influence butit would seem from a con- 
sideration of his judgment that he fell into 
the very error concerning which Lord Shaw 
issues a warning in the case above cited. In 
Possathurai v. Kannappa Chettiar (5), at 
p. 548*, it is pointed out again by the Judi- 
cial Committee that : 

“Itisa mistake to treat undue influence as having 
been established by a proof of the relations of the 


parties having been such that the one naturally re- 
lied upon the other for advice.” 


Lord Shaw goes on tostate that it had 
got to be shown that that influence was 
undue. I mention this toshow the very high 
degree of evidence that is required because 
in the case now under appeal, there is no 
evidence of any relationship at all between 
the parties except the slight relationship 
by marriage. There is no evidence that 
the one wasable to dominate the will of 
the other. 

The wholecase is based on the fact that 
the learned Judge took the view that this 
was an improvident contract, He believed 
plaintiff No. 1 so far as important issues 10 
the case were concerned, and disbelieved 
defendant No. 1. That is curious because 
plaintiff No.1 who after all was relying 
on his own evidence in order to prove his 
case came to Court with some very impor- 
tant statements which were found to be 
untrue. Rs. 1,400 was paid to plaintiff N a l 
ia cash as part consideration of bhis docu- 
ment, He alleged that that money was taken 
back by defendant No.1. That has been 
found to be untrue. The promissory notes, 
Exs. 1 and 2, he stated, were brought into 
existence on June 9, that no consideration 
passed. Tnathas also been found to be 
untrue. Itis, therefore, curious that the 
learned Judge thought fit to rely on this 
man’s evidence in any shape or form. 

But itis not necessary to disbelieve his 
evidence which personally [do disbelieve 
—because I think it is sufficient to say 
that on his evidence there is no case of 

; 55 . Oas, 447; A I R 1920 P O 65; 
ant ee a A PS, ll L W 455; 18 A LJ 344; 
(1920) MW N 317; 2 UPL R (PO) 62; 33 Bom. L R 
533; 13 Bur. L T 28;27 M L T316 (P O). 
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‘undué influėnce made out. The only case 
“made out is that he executed the transfer 
and the lease which may not be to his ad- 
vantage. On the other hand, in view of the 
litigation which threatens these documents, 
they may well beto the disadvantage of 
` the transferee. That is sufficient to dispose 
-of this case, Iwculd only add that, from 
both the documents and the evidence, so 
‘far from holding that plaintiff No. 1 is a 
simple person, I take the view that he is 
‘ the exact opposite. He seems tohave been 
very wellable to look after himself, It 
should be observed that two months after 
the execution of Exs. E and F, he made a 
voluntary settlement of the same properties 
_ to plaintiffs Nos. 2 and 3 and generally com- 
‘ported himself throughout in a manner 
. Which suggests that he may easily have 
been trying to overreach defendant No.1 
‘instead of defendant No. 1 overreaching 
; D. For The rebang that I have given, I 
consider that this appeal should r 
with ecsts aa how. Se owed 
Horwilll, J.—I agree. 
N.B. Appeal allowed. 


aranana 


RANGOON HIGH COURT 
First Civil Appeal No. 113 of 1937 
T J enuey 27, 1938 
(BERTE, O. J. AND DUNKLEY, J. 
U EINDAWBATHA—APPRLLANT 
versus 
U ZANEINDA~— Responpgpr 
Burmese Buddhist Law—Kyaungtaik ig sangkika 
property—Presiding monk of such property if can 
evict a monk merely on ground that latter challenges 
` a position as poggalika Owner, á 
yaungtaik is a sanghika propert, 
poggalika property. Such property dees Ae Telos 
to any particular person or group or sect; it partakes 
ropert; 
kyaung becomes vacant, there is nothing a in A 
. monk who comes peaceably in, to dwell in the kyaung 
The presiding monk or asayadaw of a sanghika pro- 
perty may, it is true, in certain circumstances, evict 
a monk who is guilty of misconduct. But he is not 
entitled to evict a monk merely on the ground that 
the latter challenges his , Position as a poggalika 
owner of the property, in absence of any proof of 
misconduct on such monk's part or of such behaviour 
as would render his eviction trom the kyaungtaik 
desirable ae enia a Ganda (1), relied on, 
esirability of formulatin r 
aag D a pointed outi Dry o PRESAR 
: U. à. against the decree of the Hi 
Court, dated July 13, 1937. 7 High 


Mr. Saw Tun Teik, for the A Jl 
A Ba Soe, for the Bespona sah PA 
oĐerts, C. J.—In thi inti 
appellant claimed to ba ne 
ayadaw of Nyaunggont kyaungtaik in 
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Pazundaung and said that he was elected 
to that position on October 14, 1933, by eleven 
persone who were present and voted for him, 
each representing a kyaung in the kyang- 
taik. Two other persons were said to have 
been absent from the election, there being 
thirteen kyaungsin the kyaungtaik in all, 
What took place at the election is evidenced 
by a document, which has become Ex. 

beyond which we need not, and indeed 
must not, look to see the true position. That 
document explains itself, and it is clear that 
the monks decided to put some one in 
spiritual control of the kyaungtaik and they 
also, by the use of the word “control” and 
by dint of saying that it was dangerous not 
to have a leader, appear to have borne 
in mind the necessity of giving temporal 
headship in addition to the person whom 
they should select. The position, when that 
election had taken place, was that the 
person elected was the spiritual and temporal 
head of the kyaungtaik, but it has to be 
clearly understocd that the kyaungtaik was 
not poggalika property. The plaintiff 
throughout seems to have been strongly 
infused with the idea that the property 
was poggalika and, consequently, as head, 
or presiding monk, he has adopted a view 
of his own powers and rights which are 
consistent with poggalika ownership, but 
are not quite accurate when it is remem ber- 
ed that he is the Sayadaw of a kyaungtaik 
which is sanghika property. In relation 
to that Mr. Saw Tun Teik, who appears 
for the appellant, has been obliged to 
concede that the kyaungtaik is admittedly 


“ sanghika—and, indeed, he could hardly have 


done otherwise in view of the clear finding 
of Maung Gyi, J. in Civil Regular No. 189 
of 1925. 

That being so, we have to consider 
what are the rights of a presiding monk 
of a sanghika property. Such property 
does not belong to any particular person 
or group or sect; it partakes of the nature 
of public religions property. We are of 
opinicn that when akyaung becomes vacant, 
there is nothing wrong in a monk who 
comes peaceably in, to dwell in the kyaung. 
The presiding monk of a sanghika pro- 
perty may, it is true, in certain circum- 
stances, evict a monk who is guilty of 
misconduct. Whether it is necessary for 
him to consult the whcle pf the Sangha 
before so doing, as was the view held by 
a Full Bench in U Nanda v. U Ganda (1), 
or whether he could himself act upon proof 

(1) 9R 77; 182 Ind. Oas. 715; A IR 1931 Rang. 125; 
Ind. Rul. (1931) Rang. 203, . 
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of a serious misconduct, it is not necessary 
to consider here. But we think it only 
right to point out that the authority of the 
case which I have cited shows that the 
refusal to furnish a list of lay residents 
in the kyaung when called upon to do so 
by the presiding monk of the sanghika 
kaung was not such misconduct, under the 
circumstances of that particular case, as 
would render the monk liable to ejectment. 
In this appeal we notice that the plaintiff 
has never expressly alleged misconduct in 
the monk whom he seeks to evict, and 
doubtless, as I have already explained, 
this was due to a feeling on his part that 

e was the poggalika owner and could 
evict the monk in question at pleasure. 
All that he says in his plaint is that the 
defendant claimed to be the presiding 
monk ofakyaung and that his defiance of 
the authority of the plaintiff made it 
impossible for the plaintiff to administer 
the affairs of the kyaungtaik and impossible 
for reasonable rahans to livein. That is 
not a misconduct which can justify the 
presiding monk of asanghika kyaungtaik 
in having recourse to eviction and it seems 
clear to us that the real complaint of the 
presiding monk was not that the defendant 
was gailty of any absolute misconduct, but 
that the defendant challenged the position 
of the plaintiff to be the poggalika owner 
and in that respect we think that the 
defendant was undoubtedly right. It has 
been suggested that the defendant was a 
trespasser, but we are clearly of opinion 
that there has been no proof of any 
misconduct on his part, or of behaviour such 
as would render his eviction from the 
kyaungtaik desirable. 

Accordingly, in our view the decision of 
the learned Judge in the Court below is right, 
_ and this appeal must be dismissed with costs; 
Advocate’s fee ten gold mohurs. 

Dunkley, J.- I agree. 


Note 

Roberts, C. J.—Having given judgment 
upon this appeal we are constrained to 
add a word in relation to the possible 
formation of a trust scheme. The late 
May Oung, J., a Burmese Buddhist 
lawyer of great erudition, pointed oat in 
his book on Buddhist Law, as far back 
as 1914, that religious rights, as against 
outsiders, may be safezuar ied and internal 
disputes readily settled by formulating 
schemes for pagodis and kyaungtaiks. 
No restaint is thereby placed upon any 
“religious or spiritual independence, but a 
safeguard igobtained against disputes and 
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unhappy dissensions. In respect of this 
very kyaungtaik, similar advice was given 
by Maung Gyi, J., but it was neglected, 
and we cannot help fseling that this 
neglect has led to the present state of 
disseasion and bad feeling which is much 
to be deplored. It is proposed, therefore, 
to bring the judgmentin this case to the 
Advocate-Geaneral in order 
that he may consider whether or not 
steps should be taken for the formulation of 
a trust scheme in such a way as to prevent 
continuance of the disputes which have 
unhappily arisen. 
S. Appeal disnissed. 





PATNA HIGH COURT 
Civil Appəal No. 1037 of 1935 
January 6, 1938 
Mogamap NOOR, J. 
KISHORE RAMAN PRASAD AND ANOTHER 
— APPELLANTS 


versus 
HANUMAN SINGH AND aNotagr— 
RESPONDENTS 

Bengal Estates Partition Act (V of wa s. 81— 
Defendants having two capacities, one as landlords 
and other as raiyats, allowing partition to proceed 
on certain basis and getting advantage under it~ 
If can subsequently turn round and say that their 
rights as raiyats had been interfered with and that 
assessment of rent under s. 8l was illegal. 

The defendants were parties to the partition pro- 
ceeding both in their capacity as the landlords of 
the village and also as raiyats. The defendants 
allowed partition to proceed onthe basis that the 
rent for the land held by them as ratyats was at 
an enhanced rate. They themselves got assets in 
respect of their owa share on the basis of that 
rent. They raised no objection whatsoever: 

Held, that having got the advantage of an en- 
hanced asset forthe purposes of the partition and 
having allowed the plaintiffs-landlords to get their 
takhta on that basis, they could not subsequently 
be allowed to turn round and say that the rent 
which was fixed by the Collector under s. 8L, 
Bengal Estates Partition Act, was illegal Bhairo 
Singh v, Rai Shamsunder Prasad (|), relied on. 

0. A. from the appellate decree of the 
Sub-Judge, Second Vourt, Shahabad, dated 


September 28, 1935. 

Mr. Sarjoo Prasad, for the Appellants. 

Mr. Tarkeshwar Nath, for toe Respon- 
dents. 

Judgment.—This appeal arises out ofa, 
suit for rent and the only question inVulved 
is the rate of rent. The admitted facts are 
these. In village Umapur the plaintiffs and 
defendants and some other persons held a 
separate patti of eight annas of the village. 
The plaintiffs’ share was 2 annas 6 pies, 
that of the defendants 3 annas and that 
of the third party 2 annas 6 pies. In this 
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. patti the defendants in addition to their 
having some other Jand us well, had a 
holding khata No. 17, of which the annual 
rent was Rs. 105-8-9. It appears that by 
some contract this rent was enhanced to 
‘Rs. 129-1 6, an enhancement which was 
. undoubtedly illegal under the provisions of 
8. 29, Bihar Tenancy Act, Thereafter there 
. was a collectcrate partition in which the 
plaintiffs were allotted a separate estate 
bearing tauzi No. 2908 for their share in the 
Parent estate including 2 annas 6 pies 
. Share of the village in the eight annas patti 
as stated above. This estate which was 
allotted to the plaintiffs included five plots 
out of the holding of the defendants, namely 
plots Nos. 198, 271 and 305 of khata No. 1%, 
and another plot No. 263 of another khata. 
By a proceeding under s. 81, Estates 
Partition Act, the Batwara Officer fixed 
Rs. 44-3-7 as the rent payable by the 
defendants to the plaintiffs. The plaintiffs 
“have sued for rent at this rate. The trial 
Court decreed the suit according tc the 
claim but the lower Appellate Court has 
held that as the enhancement of rent 
prior to the collectorate partition was void 
under s. 29, Estates Partition Act, the plain- 
| tiffs were not entitled to realize at that 
- Tate. -He has, therefore, given a decree at 
' the rate of Rs, 34#15-3, 


Apart from the fact that the learned’ 


‘Subordinate Judge has made an error in 
calculation, and even if his view be accepted, 
the rent payable will be in the neigh- 
bourhocd of Rs. 36 and not as fixed by 
him ; his view of the law is entirely wrong. 
He has ignored the fact that the defendants 
were parties to the partition proceeding 
both in their capacity as the landlords of 
the village and also as raiyats and the rents 
-of the plots allotted to the plaintiffs were 
` fixed under s. 81, Batwara Act It is 
: Obvious that the defendants allowed parti- 
tion to proceed on the basis that the rent 
for the land held by them was Rs. 129 odd. 
: They themselves got assets in respect of 
their own share on the basis of that rent. 
They seem to have raised no objection 
Whatscever. Now having got the advantage 
of an enhanced asset for the purposes of 
the partition and having allowed the plain- 
bifis to get their takhta on that Basis, they 
zannot now be allowed to turn round and 
say that the rent which wae fixed by the 
Jollector under s. 81 was illegal. If a party 
- who has got two capacities in a village both 
of a landlord and of a tenant, allows the 
_ partition to proceed on a certain basis and 
` - has got advantage under it, he cannot be 
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allowed later on to claim that his right as 
raiyat has been interfered with and thereby 
practically ask the whole partition to be 
re-opened: see Bhairo Singh v. Rai Shame 
sunder Prasad (1). We are not now con- 
cerned with what was the rent before the 
partition. We have got a definite rent 
fixed by the Collector -under s. 81, Estates 
Partition Act. Itis now arent fixed by the 
Revenue Authorities which the plaintiffs are 
entitled to get from the defendants. That 
reni cannot, in my opinion, be interfered 
with. The appeal is allowed with costa 
both in this Court and in the Court of 
Appeal below. The decree of the learned 
Subordinate Judge is set aside and that of 
the trial Court is restored. 
D. Appeal allowed. 


(1) 18 P LT 843; 173 Ind. Oas, 849; AIR 1938 
Pat. 76; 10 R P 453; 4 BR 347. 


NAGPUR HIGH COURT 
First Civil Appeal No. 56 of 1935 
December 17, 1937 
Strong, O. J. AND Niyoar, J. . 
SHREE MADHAORAO NARAYANRAO 
GHATATE-—APPRLLANT 


versus 
BALIRAM NARAYAN GADKARI 
AND ANOTHER—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O, XXII, 
r. 12— Applicability — If applies to appeals from 
order made in execution proceedings — Whether ex- 
empts appellant in appeal from order in ewecution, 
from applying to bring legal representatives of 
deceased respondent on record within time pres- 
cribed. 

Order XLI, Oivil Procedure Oode, which provideg 
the procedure relating to appeals does not make any 
distinction between appeals arising from execution 
proceedings and those preferred against decrees, 
There is, therefore, no reason why r. 11 of O. XXII, 
should not apply to an appeal falling under s. 47, 
Oivil Procedure Code. An appeal which arises from 
execution proceedings cannot be regarded as a “pro- 
ceeding in execution.” Itis because of the special 
provision of s. 50, Oivil Procedure Code, that r, 12 
of O. XXII excludesthe execution proceedings from 
the operation of rr. 3,4 and 8 of that Order. Rale 12 
must, therefore, be construed as referred only to the 
proceedings in the executing Court and not to those 
inthe Appellate Court which hears appeals arising 
from execution proceedings. Section 50, Oivil Pro- 
cedure Code, does not apply to appeals arising from 
execution proceedings but only to those in the 
original Court and r. 12 of O. XXII only ex- 
cludes the proceedings in the original Court. 
The proceeding which r. 12, Ô. XXI, contem- 
plates is that specified ins. 50, Civil Procedure Code, 
which does not apply to appeals but only to a pro- 
ceeding in the original Court. Order II, r. 12, 
does not therefore exempt an appellant in an appeal 
from an order in execution, from applying for bring- 
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ing the legal representatives of the deceased res- 
pondent on record within the time prescribed by law. 
Raja of Kalahasti v. Jagannadha Rayanimgar (4) 
and Chhanga. Mal v. Ram Dulary (5), relied on. 
Sarjabaiy. Dhanraj (1), Mir Khan v. Sharfu 
Punnun (2) and Muhammad Taki v. Fateh Bahadur 
Singh (3), not followed. f 

F. 0. A. from the order of the Court of 
the Additional District Judge, Nagpur, 
dated April 15, 1925. 

Mr. G. J. Chati, for the Appellant-Appli- 
cant. 

Messrs. W. H. Dhabe and K. A. Potey, 
for the non-Applicants- Yadaorao and 
Mt. Anpurna Bai and Mr. A. V, Wazalwar, 
for the non-Appellant. - 


Order.—Pending this appeal the res- 
pondent No. 1 Baliram died on November 
17, 1936 and respondent No.2 Potey died 
on November 26, 1936. The appellant 
filed his application for bringing their 
respective legal representatives on the 
record on April 6, 1937. That application 
was manifestly barred by time, if itis res 
garded as one made under O. XXII, r. 4, 
Oivil Procedure Oode, i.e., for substitution 
of the names of the legal representatives. 
It is, however, within time as one made 
for setting aside abatement of the appeal. 

The reason given for the failure to apply 
within the period of limitation is that the 
appellant learnt about the respondents’ 
death “on or before March 1, 1937, as he 
was busy for 2 or 3 months in election 
work” and that the appellants servants 
could not get the correct information as 
to who were the legal representatives. We 
cannot accept this explanation for delay. 
The affidavit which has been filed to 
verify the allegations is not made by the 
appellant himself as he ought to have done 

“but by his agent. The statement that he 
came to know about the death on or before 
March 1, 1937, is equivocal and vague. The 
affidavit filed by the legal representatives 
of respondent No. 2 leaves but little 
room for doubt that the appellant had 

“full knowledge of the respondent No. 2's 
death within the time prescribed by law 
for making the requisite application. 
That the appellant was engaged in the 
election activities is not sufficient to account 
for his ignorance of the respondents’ death. 
Moreover, the election was over on February 
12, 1937, and he had still three days" time to 
apply for substitution of respondent No. 
l's and 12 days’ time for that of respondent 
No. 2’s legal representatives. It must be 
held that the appellant has been unable 
‘to show sufficient cause for his failure to 

. apply within the time prescribed by law. 
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It is next contended that the appellant 
was not bound to apply for making tha 
legal representatives of the deceased res- 
pondents parties to the appeal within 3 
months. This contention is based on the 
assumption that r. 12 of O. XXI, Civil 
Procedure Code, exempts the appellant 
from making such an application. It jg 
true that this appeal arises out of execu- 
tion proceedings but the question is whether 
r. 12 applies to appeals from orders made 
in execution proceedings. On this point 
there is a conflict of judicial opinion. 
The Lahore and Patna High Courts have 
held that r. 12 has the effect of excluding 
from the operation of rr. 3, 4 and 8 of 
O. XXII, Civil Procedure Code, appeals 
arising from execution proceedings and 
that there can be no abatement of such 
appeals. In Surjabai v. Dhanraj (1) 
Kinkhede, A.J.O. was inclined to the 
same view. On the other hand, the Madras 
High Court bas held that an appeal against 
an order in execution isnot a proceeding 
in execution of a decree and that r. 19 
does not apply to such appeals to save 
them from abatement. The view of the 
Allahabad High Oourt also is similar to 
that of the Madras High Oourt. : 

Examining the authorities it would 
appear that in Mir Khan v. Sharfu 
Punnun 74 Ind. Oas. 577- (2) and 
Sarjabai v. Dhanraj (1), the learned 
Judges gave no reasons in support of 
their opinions. In Muhammad Taki v, 
Fateh Bahadur Singh (3), the question 
was considered by a Full Bench and 
the majority of Judges decided that an 
appeal against an order made in execution 
proceedings did not abate in view of r. 12, 
O. XXII. Das, J. dissented and held 
otherwise. The Lahore and Patna cases 
were considered by the Madras High Vourt 
in Raja of Kalahasti v Jagannadha 
Rayanimgar (4) and it was held that an 
appeal from an order madein execution 
proceedings was not an execution pro- 
ceeding and that it was governed byr. 11 
and not by r. 12. In Chhanga Mal v, Ram 
Dularey (5) this view was accepted as 
being correct. 

(D A IR 1925 Nag. 239; 86 Ind, Oas. 11;8 N L, 


(D) 14 Ind, Ons, 577; ATR 1928 Lah, 560; 5 Lah. L 


(3) 9 Pat. 372; 122 Ind. Oas. 148; A. I R 1929 Pat 565; 
10 P L T 763; Ind, Rul. (1930) Pat, 180, , 
(4) 55M 1006; 139 Ind. Oas. 409; A I R 1932 Mad, 
574; 63 M L J 827; (1932) M W N 597; 36 L W 170; Ind. 
Rul, (1932) Mad, 681 
(5) 55 A 509; 144 Ind. Cas. 391; AT R 1933 All. 388; 
(1933) AL J 706; Ind. Rul. (1933) All. 429, í 
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The cardinal question is whether an 
appeal from an order in execution pro- 
ceedings; {stands on a footing different 
from other classes of appeals. Order XLI, 
Civil Procedure Code, which provides the 
-procedure relating to appeals does not 
make any distinction between appeals 
arising from execution proceedings and 
those preferred against decrees: ‘There is 
therefore no reason why r. ll of O. XXII, 
should not apply to an appeal fal'ing 
under s8. 47, Civil Procedure Code, as the 
present appeal does. 

An appeal which arises from execution 
proceedings cannot be regarded asa “pro- 
ceeding in execution.” Section 50, Oivil 
Procedure Oode, provides that where a 
judgment-debtor dies before the decree 
has been fully satisfied, the holder of the 
decree may apply to the Gourt which 
‘passed it to execute the decree against 
-the legal representative of the deceased. 
Tt is because of this special provision 
that 1. 12 of O. XXII, excludes the exe- 
cution proceedings from the operation of 
rr. 3, 4 and 8 of that Order. Rule 12 
must, therefore, be construed as referred 
only to the proceedings in the executing 
Court and not to those in the Appellate 
-Court which hears appeals arising from 
execution proceedings. It cannot be over- 
‘looked that the Civil Procedure Oode itself 
makes a clearcut distinction between the 
execution proceedings and appeals.- As 
regards execution proceedings it lays down 
the procedure in Part IT and O. XXI and 
as regards appeals in Part VII and Os. XLI, 
XLU, XLII, XLIV and XLV. There is 
nothing in the Code to show that the 
Legislature intended to make any distinc- 
tion between appeals from decrees in suits 
and appealable orders passed in execution. 
Both these classes of appeals are governed 
by the provisions of 0. XLI. In Muham- 
mad Taki v. Fateh Bahadur Singh (3), 
Kulwant Sahay, J. was of opinion that the 
words “proceedings in execution of a decree 
or order” in r. 12 of O. XXII, Oivil 
Procedure Code, included proceedings in 
appeal against orders passed in the execu- 
tion proceedings. It must, therefore, be 
seen whether the wider meaning is borne 
out By the relevant provisions in‘the Civil 
Procedure Code. Rule 12 of O. XXII, 
contains a negative provision excluding 
the execution proceedings from the opera- 
tion of rr. 3,4and 8 of that Order. The 
positive provision is contained in s. 50, 
Oivil Procedure Code. Does this section 
apply to appeals? It does not say 80. 
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Does: it apply by necessary implication ? 
The answer isto be sought in thescheme 
of the Oivil Procedure Code relating to 
procedure in suits and miscellaneous pro- 
ceedings or powers of the original and 
tke Appellate Court. ` ‘The Civil Procedure 
Code makes specific provision in regard 
to the former ins. 141 and s. 107 (2) in 
regard to the latter. Similarly, rr. 3, 4 
and 8 of O. XXII, do not apply proprio 
vigore to appeals but by virtue of r. 11 of 
that Order. Is there any such specific 
provision in the Code to extend the opera- 
tion of s.. 50, Civil Procedure Code, to 
appeals arising from execution proceed- 
ings? Thereis none. The conclusion is 
therefore inevitable thats. 50, Civil Pro- 
cedure Code, does not apply to appeals 
arising from execution proceedings but 
only to those in the original Court and 
that r. 12 of O. XXII, only excludes the 
proceedings in the original Court. The 
view taken by Kulwant Sahay, J. that r. 11 
is controlled by ry. 12,is, with due respect, 
open to question and cannot be accepted 
as sound 

There is further an important feature 
which distinguishes the execution proceed- 
ings in the original Court from the appeals 
arising out of tham. While there can be 
succession of applications for execution, 
there can be but one appeal. Kulwant 
Sahay, J, concedes that there is this 
difference and that an appeal can be filed 
but once, The learned Judge, however, 
endeavours to overcome the difficulty by 
permitting the legal representatives of a 
deceased appellant to apply for leave to 
prosecute the appeal any time within 
three years under the residuary Art. 181 
of the Indian Limitation Act. The answer 
to this is obviously the one which Das, J. 
gave, viz., that when the Legislature has 
provided a special procedure for obtaining 
such leave, it is not open to a litigant 
to have recourse to another procedure 
not provided in the Oode. 

The majority of the learned Judges in 
Muhammad Taki v Fateh Bahadur Singh 
(3), were of opinion that an .appeal against 
an order in execution proceeding is itself 
a continuation of the execution proceedings: 
it may or may not be so but the crucial 
question, «48 pointed out in Raja of 
Kalahastiv. Jagannadha Rayanimgar (4), 
is whether such an appeal is a proceed- 
ing in execution within the meaning of 
O. XXIL r. 12. It has already been 
shown above that the proceeding which 
r, 12 contemplates is thate specified in 
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s. 50, Civil Procedure Oode, which does 
not apply to appeals but only to a proceed- 
ing in the original Court. 

The application is dismissed with costs. 
Pleader's fees Rs. 25. 

8. Application dismissed. 





PATNA HIGH COURT 
Civil Appeal No. 242 of 1936 
January 27, 1938 
Wort AND Varma, JJ. 
SRINIVAS MULL AND ANOTHER-——-PLAINTI PRs 


—APPELLANTS 
versus 
SECRETARY or STATE——DEFENDANT — 
RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 80— 
Stating cause of action—Necessary particulars— 


Legal description by which cause of action is known, 
if suffictent—Suit against Secretary of State— 
Money illegally assessed by Government purporting 
to act under s. 15, Police Act (V of 1861)—Notice 
oun a, 80, on Secretary of State held complied with 
s. 80. 

To state a cause of action, it may be sufficient to 
give a legal description by which a particular 
cause of action is known, such as, ‘damages for 
breach of contract' and ‘damages for negligence’, 

Inan action the plaintiffs claimed from the 
Secretary of State a sum of Rs, 2,500 which they 
contended had been illegally assessed upon them, 
Government purporting toact under s. 15, Police 
Act, as amended by the Act of 1922, The case made 
out in the plaint, was that the Deputy Magistrate 

‘ purporting to act for the District Magistrate under 
sub-s. (4) of a. 15 had made the apportionment 
and issued the notice, whereas the section demand- 
ed an apportionment and notice by the Magistrate 
of the District. By the notice which the plaintifis 
gave under s. 80, Vivil Procedure Code, they stated 
that “the Deputy Magistrate purporting to act for the 
District Magistrate has served a notice upon my 
client dated July 27,1933, making ademand of 
Rs. 2,500-12-0 as an apportioned amount payable by 
him for up-keep of the additional Police force there,” 
A later paragraph was to the effect that“my client 
agserts that the assessment of costs against him is 
illegal and ultra vires and secondly the sum assess- 
ed is too high:” 

Held, that there had been sufficient 
with s. 60, Civil Procedure Code, and that the 
plaintifis had sufficiently stated their cause of 
action. Cooke v. Gill (1) and Readv. Brown (2), 
applied. 

0. A. from the appellate decree of the 
aap udge, Monghyr, dated January 30, 
1936. 

Mr. Phulan Prasad Varma, for the Appel- 
lants. 

P The Government Fleader, for the Respon- 

ent, . 


Wort, J.—This appeal arisea out of an 
action ia which the plaintiffs claimed from 
the Secretary of State a sum of Rs. 2,500 

- which they contended had been illegally 
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assessed upon them, Government purporting 
to act under s. 15, Police Act, 1861, as 
amended by the Act of 1922. The action 
was dismissed in limine as it was held by 
the Court below that s. 80, Civil Procedure 
Code, had not been sufficiently complied 
with. The contention in support of that 
decision by the learned Government Pleader 
is that by the notice purporting to be under 
s. 80 the plaintiffs have not suificiently 
stated their cause of action. The case made 
out in the plaint, it appears, is shortly this 
that the Deputy Magistrate purporting to 
act for the District Magistrate under sub- 
e. (4) of 8. 15 had made the apportionment 
and issued the notice. whereas the section 
demanded an apportionment and notice by 
the Magistrate of the District. Now, by the 
notice which the plaintiffs gave under s. 80, 
they stated as follows in para, 9 : 

“That the Deputy Magistrate purporting to act for 
the District Magistrate of Monghyr has. served a 
notice upon my client dated July 27, 1033, making a 
demand of Rs, 2,500-12-0 as an apportioned amount 
payable by him for up-keep of the Additional Police 
force there.” 

Thelearned Government Pleader, acting 
on a number of well-known decisions on 
the question of ‘whatis a cause of action’ 
has contended that what was necessary in 
the notice was a statement of the facts which 
went to make up the plaintiffs’ cause of 
action, The decision most often quoted 
with regard to what is meant by the ex- 
pression ‘cause of action’ is in Cook v. Gill 
(1), where Bovill, C. J. and two other Judges 
were considering the question whether cer- 
tain cause of action arose within the jurisdic- 
tion of London Mayor's Oourt of the City of 
London, and in the course of the judgment 
by brett, J. this statement was made : 

“Cause of action has been held from the earliest 
time to mean every fact which is material to be 
proved to entitle the plaintiff to succeed.” 

A similar statement of the law was made 
in Read v. Brown (2), by Lord Esher M. R. 
where the same question came up for deci- 
sion—in what place the cause of aciion 
aruse. There are a number of decisions in 
India following the decisions to which I have 
just referred. Butit must be remembered 
that what was being discussed there was not 
the expression “stating the cause of action”, 
but what was the cause of action. To state 
a cause of action it may be sufficient*to give 
a legal description by which a particular 
cause of action is known, such as, damages 
for breach of contract and ‘damages for 


(1) (1873) 8 OP 107; 42L JOP 98; 28 L T 32; 21 
WR 334 


(2) (1889) 22Q BD 12858 LJ Q B120;60L T 
250; 37 W R 131, ae 
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< negligence’. But even supposing that the 
contention of the learned Government 
Pleader on this point is to be supported, it 
will be difficult in my judgment to hold 
that in this case the plaintifis have not 
sufficiently stated their cause of action. 
There are number of paragraphs in their 
notice under s. 80 which must, under the 
cicumstances, be held to be irrelevant. But 
para. 5 thereof read together with a later 
paragraph (para. 11) to the effect, 

“that my client asserts that the assessment of costs 
against him is illegal and ultra vires and secondly, 
the sum assessed is too high,” 

` must be held in my opinion to comply with 
- the provisions of s. 80, Oivil Procedure Code. 
- Whether the plaintifs make out, in the 
action when it is tried, whut they have 
asserted in their notice under s. 80 and in 
‘their plaint is entirely another matter. But 
although para. 5 of the notice may be worded 
loosely, I think it is impossible to contend 
“that there is not a sufficient indication there 
. that what is complained of is that the 
‘Deputy Magistrate was purporting to act 
under s. 15, Police Act, for the District 
‘Magistrate, and that act by the Deputy 
Magistrate was illegal and ultra vires, and 
therefore the plaintiffs were entitled to re- 
‘gover under the notice the money paid by 
them. I purposely omit to give any expres 
| sion of view as to the merits of the plaintiffs’ 
‘case; but on the question whether s. 80 
had been complied with in the service of 
‘notice by the plaintiffs to the Secretary of 
` Btate, lunhesitatingly come to the conclu- 
‘gion that there had been sufficient compli- 
ance. For those reasons I would hold that 
‘the judgments of the Courts below must be 
set aside and the case remanded to be 
heard and determined according to law on 
_its merits. Costs will abide the hearing in 
the Court below. 


Varma, J.—I agree. This second appeal 
arises out of Suit No. 233 of 1934 before the 

. Second Munsif of Monghyr. He dismissed 
this suit and his order was confirmed by the 
lower Appellate Oourt on the ground that 
notice under s. 80, Civil Procedure Code, 
was not served on the Secretary of State. 
A notice was served but the Courts below 
“have held that it does not comply with the 
requirements of s. 80 of the Oode because 
“all the details mentioned in the plaint have 
not been given in the notice. Section 80, Civil 
_Preeedure Code, makes the service of notice 
by tLe plaintiff on the Secretary of State 

< dmperative and the section also mentions as 
. to what. the notice should contain. The 
~ séction says-that the notice should be served 
stating the cause of action, the namé of deg- 
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cription and place of residence of the 
plaintiff and the relief which he claims. 
The question is, whether the notice that was 
served by the plaintiffs in this case satisfies 
the requirements of s. 80, Civil Precedure 
Code. We have looked into the notice and 
have come across two paragraphs in it 
which answer the question. Paragraph 5, 
states : 

“That the Deputy Magistrate purporting to act for 
the District Magistrate of Monghyr has served a 
notice upon my client dated July 27, 1933, making 
a demand of Rs, 2,500-12-0 as an apportioned amount 
payable by him for up-keep of the additional Police 
force there.” : 

Then after a few intervening paragraphs 
referring to the plaintiff's position in life 
and the nature of business that he was 
carrying on, we come to para. 11 which runs 
as follows: 

“That my client asserts that the assessment of coste 
against him is illegal and ultra vires and secondly 
the sum assessed is too high.” 

Now, a notice, as I have already mention- 
ed under s. 80, Oivil Procedure Code, re- 
quires amongst other things the statement 
of the cause of action. The question is whe- 
ther the notice out ‘of which I have quoted 
Paras 5 and 11 has made a statement of the 
cause of action or not? “Oause of action” 
has been defined in various decisions 
and the definition that seems to have been 
generally accepted is that : 

“A cause of action means every act which, if 
traversed, it would be necessary for the plaintiff to 
prove in order to support his right to the judgment 
of the Court." 


Now, I am of opinion on the various de» 
cisions mentioned by my learned brother 
and the accepted definition of “cause of 
action” that there is no doubt that the causa 
of action was indicated in the notice that 
was served by the plaintiffs. As that is the 
only point on which the case has been 
disposed of, I agree that this appeal should 
be allowed and the case remanded for deci- 
sion on its merits. 

D. Appeal allowed. 


LAHORE HIGH COURT 
Criminal Appeal No. 13 of 1938 
March 16, 1938 
BLAOKER, J. 
MOLAR—Acovusep—APPELLAXT 
versus 
EMPEROR—Oppositg Party. 

Criminal trial--Confession—Accused caught red- 
handed, making confession before Court~He coming 
from Police custody that day but present before Court 
for considerable period — Overwhelming evidence 
recorded against him—Confession subsequently retract- 
ed—No „inference held could be drawn that confes- 
ston was improperly induced. 
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An accused who was daughb red-handed while 
committing dacoity made a confessional statement 
in the Gourt of the trial Magistrate which, how- 
ever, was subsequently retracted. On the day of the 
confession the accused had admittedly -come from 
Police custody, he was before the Court for a con- 
siderable period and overwhelming evidence for 
the prosecution was recorded against him before 
his statement was taken : 

Held, that inthe circumstances it could not be 
said that there was any cogent inference that his 
confession was in aby way improperly induced, It 
was more likely to have been due to 
the fact that he had the intelligence to see that 
he had been caught red-handed and thatthe evi- 
dence which had been given against him in his 
presence was overwhelming. Sullah v. Mohammada 
(1), distinguished. 


Cr. A from the order of the Magistrate, 
First Class, Rohtak, dated December 20, 
1937, f 

Mr. Faqir Chand, for the Appellant. 

Mr, Abdul Aziz, (Sheikh) for Advocate» 
General, for the Crown. 


Judgment.—Molar appeals from his con- 
viction under s. 395 read with s. 398, Indian 
Peneal Code, and a sentence of seven 
years rigorous imprisonment. The case 
for the prosecution is that on the night 
of November 11, 1937, after sunset time, 
a dacoity was committed in the village of 
Rabra in the shop of Surej Bhan by 8 
persons, some of whom were armed with 
Pistols and guns. The outcries of the victim 
attracted the villagers to the spot and 
the dacoits ran away firing their guns. 
Nevertheless the present appellant, who 
was not armed with a fire arm, was over- 
taken and caught. On being examined 
under 5. 342, Criminal Procedure Code, he 
admitted his guiit and pleaded guilty to 
the charge against him. There were two 
other cc-aceused: one was acquitted by the 
learned Magistrate on the ground that 
his name was not mentioned in the first 
information report and that although the 
first information report was not made by 
an actual eye witness, he was known to so 
many o.her of the witnesses that if he 
had really been one of the dacoits his 
name wculd certainly have been mentioned 
in the report. The other, Divan Singh, was 
acquitted because the learned trial Magis- 
trate was not fully satistied with the 
evidence as to the identification parade in 
which he was picked cut by certain wit- 
nesses, Tne Magistrate appears to think 
that because some ofthe witnesses picked 
out another person in the identitication 
parade in his place, the peisons who picked 
him out correctly must have done so 
thrcugh some trickery practised by the 
Police, 
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The first point that has been made with 
regard tothe conviction of the present 
appellant is thatthe confessional statement 
made by him on November 20, in the Court 
of the trial Magistrate should not be relied 
upon because it was retsacted a few days 
later and because it appears, to have 
been the result of some improper induce- 
ment. Reliance is placed on a judgment 
of a Divisicn Bench of this Cours reported 
in Sullah ve Mohammada (1). Io that case 
an incomplete chalan was put into Court by ` 
the Police and after three wilnesses had 
been examined, the Court took the state- 
ment of the accused under s. 342, Orimi- 
na) Procedure Cide, and on his admission 
and plea of guilty, committed him in spite 
of the fact that some weeks later he had re- 
tracted, The learned Judges who heard that 
appeal were of opinion that they could 
draw an inference that the confessional 
statement had been improperly induced 
from the mere fact that the Police did not 
have the confession recorded under s. 164, 
Criminal Procedure Code, but took an in- 
complete chalan into Oourt. - 

Whether that inference was justifiable in 
the circumstances of that case 18 immaterial 
for the decision of this one. In this case 
there was no incomplete chalan and 
although the appellant had admittedly come 
from Police custody that day, he was 
before the Vourt for a considerable period 
and overwhelming evidence for the prose- 
cution was recorded against him before 
his statement wastaken. In these circum- 
stances one cannot say that there is any 
cogent inference that his confession was. 
in any way improperly induced. It was 
more likey to have been due to the fact 
that he had the intelligence to see that he 
had been caught red-handed and that the 
evidence which had been given against him 
in his presence was overwhelming. It can- 
not be denied that the evidence on the 
record shows that even apart from tne. 
ecnfession there cannot be the sligatest 
doubt about his guilt. He was actually 
seen by a number of witnesses: he was 
caught there and then within a couple of 
minutes at a distance of a few fields frm 
the village. lt has been contended on his, 
behalf that the mere fact that he was 
arrested shortly after the dacoity near the 
village doeg mut piove that he was one 
of the persons who were committing the 
dacoity and he himself said in his subse- 

(1) AL R1928 Lah, 724; 110 Ind. Cas. 329; 29 Cr, 


L 3697; 29 P L K 388; 10 Lah, L J 311;10 A 1 Gr, 
R 508. 


514 


quent statement that he bad gone to the 
village to buy a bullock and that he 
was arrested by mistake although he was 
an innocent person. This argument might 
have been of some avail if the evidence 
against him had merely been that given 
by the witnesses in examination-inechief. 
But unfortunately for the appellant, these 
prosecution witnesses were all cross-exa- 
mined at length after the charge and 
a perusal of their cross-examination leaves 
not the slightest doubt that the pursuit 
from the place where the dacoity was 
committed to the place where he was 
arrested was continuous and the same 
transaction. Moreover, that is evidence 
of more than one witness who deposed 
that he was seen by them actually at the 
shop where the dacoity was taking place. 
His plea that he had merely gone to the 
village to purchase a bullock is falsified 
by the clear evidence of the prosecution 
witnesses that no mention of this story was 
made at the time he was arrested. In my 
opinion, there isno reasonable doubt of his 


guilt and I accordingly dismiss the 
appeal. 
B» Appeal dismissed. 


PATNA HIGH COURT 
Civil Appeal No. 78 of 1934 
January 3, 1938 
OOUETNEY-TERRELL, O., J. AND JAMES, J. 
L. E, GODFREY—~DgrenpaANt—A PPELLANT 


versus 
Musammat PARBATI PALUNI—Ptainttrr 
— RESPONDENT 

Contract Act (IX of 1879), 18. 23—Contract to 
compensate woman who had been mistress for injury 
suffered owing to past association—=Whether void, 

Fast consideration under the Indian law is good 
consideration and the fact that a woman has render- 
ed service inthe past, whether immoral or other- 
wise, and has suffered an injury ofa kind and con- 
tinues to suffer from that injury, forms a perfectly 
good consideration for the contract to compensate 
her. The contract to enter intothe relationship of 
protector and mistress is undoubtedly regarded by 
the Court as immoral and unenforceable and void; 
but in the case of a contract to compensate a woman 
for what she has lost and so long as that loss shall 
continue, cannot be regarded as immoral and that 
is the consideration and the object of the agreement 
to compensate. Dhiraj Kuer v.Bikramajit, Singh 
(1), Husseinali Kasam Mahomed v. Dinbai (2) and 
Man Kuer v. Jasodha Kuer (5), relied on, view of 
Barlee, J, in"Sabava Yellappa v. Yamanappa Sabu 
(3) and view of Sulaiman, J.,in Mahtab-un-nissa v. 
Rifaqatullah (4), approved. 

©. A. from the appellate decree of the 
Additional Sub-Judge, Outtack, dated 


April 17, 1934. 
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Mr. B. K. Ray, for the Appellant. 

Messrs. Suba Rao and A. 9. Khan, for the 
Respondents. 

Courtney-Terrell, ©. J.—The appel- 
lant Mr. L. E. Godfrey, an Excise Inspector 
of Sambalpur Sadar, is described by his 
learned Advocate as “a European gentle- 
man of standing.” He seeks to escape 
liability from a contract entered into with 
the respondent in the following circum- 
stances: The respondent and the plaintiff 
were originally inhabitants of Bhadrak 
town and many years ago they cams into 
contact and an attachment sprang up 
between them and the respondent who is 


an Indian woman of humble position, be- . 


came the mistress of the appellant. After 
some years of association, he entered iuto 
an agreement with the respondent to pay 
ber Rs. 10 a month for her maintenance 
so long as she remained outcasted and 
unmarried. Notwithstanding the humble 
Position in life of the respondent, she had 
most certainly by association with the 
appellant sacrifed such amenities as might 
be hers by association with him. Taere 
was nothing in the agreement with reference 
to future association and the contract 
was merely in respect of the past associa- 
tion, and Rs. 10 a month was to be paid 
to the woman so long as she deprived 
herself of such advantage attaching to 
membership of her community or so long 
as she should remain unmarried. It isa 
fact that for some considerable time after 
the making of the contract the respondent 
and the appellant continued to be in asso- 
ciation, but the agreement of which I had 
spoken had no reference to such continued 
Telationship; it had reference merely to 
past relationship and to the future for the 
period that she should remain outecasted 
and remained unmarried. The time came 
when the appellant wished to marry an- 
other woman of his own status in life. He 
then refused to pay to the respondent . the 
Rs. 10a month which he had agreed to 
pay and discarded her altogether. When 
sued by her in respect of the arrears of 
the agreed Rs. 10 a month maintenance, he 
set up the defence, surprising as it may 
seem if we attribute to him the status 
claimed for him by his learned Advocate, 
that the agreement to pay compensation 
was void as being against public policy 
and he has attempted to argue firstly that 
the real object of the agreement was to pro- 
mote the continued relationship with him- 
self and that it was void because it was 
in effect an agreement for the continuance 
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of their relationship. The fact that their 
relationship did continue after the agree- 
ment has no effect whatever on the validity 
of the agreement already made. If the 
law were otherwise, it would be possible 
for a man who had made an agreement 
for maintenance of a past mistress to 
destroy the effect of that agreement the 
next day by resuming co-habitation with 
her for a week; the argumeat was, however, 
not seriously pressed and has no merit 
whatever. 


But it was further argued that an agree- 
ment to maintain a mistress after the rela- 
tionship has passed is an agreement waich 
is void as being of an immoral character. 
That argument has often been attempt- 
ed and sofar as I can examine the autho- 
rities, it has never been successful. The 
argument is based upon the confusion 
between an agreement to become a mis- 
tress which is doubtless void as being 
immoral and an agreement to compensate 
a woman afterwards for aninjury done to 
her and for the loss which she nas sustained 
owing to an association, ba it immoral or 
otherwise, with the plaintiff. A brief 
reference may be made to some of the cases 
waich have come before the Courts. One 
of the earliest cases was in the year 1881 
before Straight and Oidfield, JJ. reported 
in Dhiray Kuer v, Bikramajit Singh (1). The 
judgment in that case is extremely brief 
and the reasoning was that the past 
co-habitation was not in the nature of a 
consideration at all and as the learned 
Judges said: 

“Such a consideration, if consideration it can 
properly be called, which seems to us more than 
doubtful, would not be immoral, soas to render the 
contract de facto void.” 
and that the contract was really of a kind 
to compensate the woman for past services 
voluntarily rendered. The next is the case 
in- Hussainalt Kasam Mahomed v. Dinbat 
(2), decided by Macleod, O. J. The facts in 
bhat case were particulariy involved, but 
the following passage irom the judgment 
of Macleod, U. J. may be cited. At p. 137* 


the learned Chief Justice said: 

“It cannot be said that the object of an agreement 
to provide for the future maintenance of a mistress 
after the connection has ceased is unlawful,” 


and the learned yudge refers to the deci- 
sion in Dhiraj kuer v. bikramajit Singh 
(1), to which 1 haye just made reterence in 


(1) 3 A787; A W N 1881, 57. 
ee IR 1924 Bom, 135; 86 Ind, Oas, 240; 25 Bom, 
Hd 
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“Sabava Yellappa v. Yamanappa Sabu (3), 


which was decided by Patkar and Barlee, 
JJ. there are observations in the judgment 
of Patkar, J. which would seem to indicate 
that he was of opinion that a contract to 
support a woman who had been a mistress 
was of the nature of an immoral contract. 
That view was dissented from by Barlee, J. 
who sat with him. The two learned 
Judges arrived at the same conclusion with 
regard to the order which was to be made 
in that particular case, bat the reasoning 
of Barlee, J. with which I respectfully 
agree, indicates that he agrees with the ear- 
lier decision that a contract of the kind which 
I have menti.ned is not void. The matter 
becomes to my mind clear when one realizes 
the distinction between the two classes 
of contract, Section 23, Contract Act, states 
that ; 

“the consideration or object of an agreement is 
lawful, unless the Court regards it as immoral, or 
opposed to public policy.” 

Now the contract to enter into the rela- 
tionship of protector and mistress is un- 
doubtedly regarded by the Court as 
immoral and unenforceable and void; but 
in the case of a contract to compensate a 
woman for what she has'lost and so long as 
that loss shali continue, cannot be regard- 
ed as immoral and that is the consideration 
and the object of the agreement to compen- 
sate. The tendency is to confuse the 
consideration in the case of a contract to 
enter into the relationship with the con- 
sideration and object in the case of the 
agreement to compensate. ‘The case before 
us is not a contract to enter into the 
relationship of protector and mistress, the 
object is to compensate the person for that 
which she has suffered and issuffering ani 
Iam unable to find any dictum or judg- 
ment to the effect that such a contract ig 
unlawful. It seems to me unnecessary to 
go into the cages decided under the English 
Law. Past consideration under the Indian 
law is good consideration and the fact that 
a woman has rendered service in the past, 
whether immoral or otherwise, and has 
suffered an injury of a kind and continues 
to suffer from that injury, to my mind 
forms a perfectly good consideration for the 
contract to ccmpensate her. We have had 
to ecnsider the case from a strictly degal 
point cf view. In my opinion, the appellate 
decisicn of the Subordinate Judge is quite 
correct. ‘There is no merit whatever in 
the appeal, and 1 would dismiss it with 
costs, 

(3) A I R 1933 Bom, 209; 149 Ind, Cas, 464; 35 Bom: 
L R 849; 6 R B 380. 
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James, J.—Il entirely agree. If I may 
say so, I would accept as correct the view 
of the law expressed by Sulaiman, J. in 
Mahtab-un-nissa v. Rifaqatullah 85 Ind. 
Oas. 459 (4). Therein he points out that 
there is a clear distinction between a mere 
contract to pay an allowance in future in 


“ order that an illicit connection should be 


continued and a contract in favour of a 
woman with whom cohabitation has 
already taken place. This has been the 
view held by the Allahabad High Court 
from the time when the Transfer of Pro- 
perty Act was introduced. Before the iutro- 
duction of the Acta contract of the kind 
with which we have here to deal was a 
perfectly valid contract enforceable by the 
Courts in India: Man Kuer v. Jasodha Kuer 
(5). Inthe Contract Act when the term con- 
sideration was defined by sub-s. (d) of s. 2 
of the Act, it was stated in the clearest 
possible terms that when, at the desire of 
the promisor, the promisee had done some- 


. thing, such act was consideration for a 


contract, thereby apparently affirming the 
state of law as described in Man Kuer v. 
Jasodha Kuer (5). It appears to have been 
assumed in some cases that although the 
Contract Act thus stated, that past consi- 
deration should be good consideration, it 
was intended not to affirm the law as it 
stood in India, but to introduce a new 
rule from English Law, and to introduce 
by implication the limitations placed upon 
it by the English decisions. A contract of 
this kind, not under seal, cculd not be 
eaforced in England, not for the reason that 
it is immoral or against public policy, but 
because it is required there that the 
past consideration should be such as would 
have entitled the promisee at the time of 
performing the past act to sue the pro- 
misor for compensation, Beaumont v. Reeve 
(6), and this rule has been applied more or 
less in all instancesin which past consi- 
deration has been recognized as sustaining a 
contract, so that it has been said there that 
an executed consideration will sustain only 
such a promise asthe law will imply. But 
thereis nothing in the Contract Act which 
implies that these decisions of the English 
Courts are to be applied in limitation of 
the définition given in s.2 (d) of. the Act. 
We are not strictly concerned here with 
the question of whether long before the 


(4) 85 Ind, Cas, 459; AIR 1925 All. 474; LR 6A 
145 Oiv. 
(1 A 4 
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parties entered into this contract.the plaintiff 
could have . supported a contract which 
promised her an annuity in consideration 
of future co-habitation. The only -question 
is of whether the contract promising an 
annuity in compensation for inconvenience 
suffered through past services rendered to 
the promisor at his request is immoral or 
opposed to public policy. It appears to mé 
to be clear that there is nothing in the. 
present contract which can be so described, 
whatever might have been said of ‘a con- ` 
tract entered into with a view to future © 
cohabitation. All that was over and done 


at the time when the present contract was, 


made, and the defendant merely undertook . 
to compensate the plaintiff for the injuries 
sustained on his account : loss of caste and 
loss of. eligibility for marriage. I agree 
that this contract cannot be regarded as 
void on account of its being immoral or 
opposed to public policy and that this 
appeal should be dismissed with costs. 


D. Appeal dismissed. 


oven 


_ CALCUTTA HIGH COURT . 
Criminal Revision Nos. 119 and 134 of 1938 
June 24, 1938 
HENDERSON AND KAUNDKAR, JJ. 
JAGADISH PROSAD BASU—AcousEp 
PETITIONER 
VETEUS 

EMPEROR—Opposits Party 

Penal Code (Act XLV..of 1860), a. 409—Trial for 
embezzlement of deposits, of Secretary and Assistant 
Secretary of Bank—Ojfences alleged of conspiracy 
to commit breach of trust and also specific charges 
with regard to definite sums of money—Solitting of 
case attrial into four separate trials — Passing of 
separate sentences in two cases — Propriety of stich 
method, 

The Secretary of the Co-operative Oentral Bank 
and the Assistant Secretary between them embezzled 
a large sum of money. The modus operendi was that 
when deposits were sent from other central banks, thé 
two accused diverted the money into their own 
pockets instead of crediting it to the accounts of 
their own bank. The offences alleged were cona 
spiracy to commit criminal breach of trust and also 
specific charges with regard to definite sums of 
money and one charge sheet was submitted. When 
the case came on for trial,the prosecution, inspite 
of the protest ofthe defence, split up tha ase tobe 
tried into four separate trials. In the first trial, the 
Secretary was given three years under s. 409, Penal 
Code, He was also convicted of conapiracy.~ No 
separate sentence was passed upon him. In the 
second trial, he had been given two years under 
s. 409, Penal Gode. No separate sentence for con- 
spiracy was passed upon him, The Assistant Secre- 
tary was given three years under s. 409 in the first 
trial and four years in the second trial. No separate 
sentence was passed upon him on the conspiracy 
charge. The prosecution in the first trial alleged ẹ ` 
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separate conspiracy to embezzle a particular sum of 
money. Inthe second trial, they went a little fur- 
ther and alleged aseparate conspiracy to embezzle 
money coming from a certain bank, [p. 577, col 


Held, that in framing these charges, the prosacu- . 


tion entirely lost sight of the real nature of the case, 
but ón a technical ground it must be said that the 
two conspiracies of which the accused had been found 
guilty were not the same ; but it was so impossible to 
distinguish them that if different sentences had been 
imposed, the High Court ghould most certainly have 
made them concurrent. 

- Held, also that the method of proceeding with the 
Prosecution adopted in the case was the most harrass- 
ing one. Three items might have been selected asthe 
subject-matter of separate charges. Then it would 
have been possible upon a verdict of guilty to im- 
pose a sentence that would be sufficient. There 
would then have been no necessity for proceeding 
with the trial of any morecharges. 

[The method of proceeding with an indefinite 
number of trials and impusing sentences to take effect 
one after the other was disapproved.} 


Messrs. S. K. Basu, Purna Chandra Basu 
and Ajoy Kumar Basu, for the Petitioner. 

Mr. Nirma! Chandra Chakravarty, for the 
Orown. 


Henderson, J.—Though these two rules 
raise certain points of law for our considera- 
tion, from the practical point of view, they 
are concerned with thesentences which have 
been inflicted upon the two petitioners. 
Jagadish Prosad Basu was the Secretary of 
the Oo-operative Central Bank. Satya 
Dayal Basu was the Assistant Secretary. 
It appears that between them they have 
successfully embezzled a large sum of 
money. ‘Generally speaking the modus ope- 
rendi was that, when deposits were sent 
from other central banks, the two peti- 
tioners diverted the money into their own 
pockets instead of crediting if tothe accourts 
of their own bank. The Police held an in- 
vestigation into the matter and they- asub- 
mitted one charge-sheet. The offences 
alléged were conspiracy to commit criminal 
breach of trust and also specitic charges 
with regard to definite sums of money. 
When the case came on for trial, the pro- 
secution, inspite of the protest of the de: 
fence, split up the case to be tried into four 
separate trials. In the first trial, Jagadish 
_ Prosad Basu was given three years under 

s. 409, Indian Penal Code. He was also 
convicted of conspiracy. No separate sen- 
tence was passed upon him. In the second 
trial, he had been given two years under 
s. 409, Indian Penal Code. No separate 
_ Sentence for conspiracy was passed upon 
him. Satya Dayal Basu was given three 
years unders. 409, in the first trial and 
four years in the second trial. No separate 
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sentence was passed upon him on the con- 
spiracy charge. 

Now, although the two petitioners have 
been twice successfully convicted of con- 
apiracy, no sentence has been passed upon 
them. The simple reason is that the actual 
offence has been brought home to them. In 
this case the trial of a conspiracy charge 
was a mere waste of time. It is important, 
however, for these rules to note that the 
contention made on behalf of the petitioners 
is that when once they have been convicted 
cf it they cannot be tried all over again. 
It is obviously commonsense to suppose that 
if the petitioners conspired, they did so in 
order to embezzle money. But the prosecu- 
tion in the first trial alleged a separate 
conspiracy to embezzle a particular sum of 
money. In the second trial, they went a 
little further and alleged a separate con- 
spiracy to embezzle money coming from 
acertain bank though it made no difference 
to thetwo petitioners where the money came 
from. We have no doubt in framing these 
charges, the prosecution entirely lost sight 
of the real nature of the case, but on a 
technical ground it must be said that the 
two conspiracies of which the petitioners 
have been found guilty are not the same; 
but itis really so impossible to distinguish 
them that if different sentences had been 
imposed, we should most certainly have 
made them concurrent. | 

The second ground on which the rules 
were issued was misjoinder of charges. 
There were 19 items of embezzlement tried 
together. But the prosecution case was that 
these offences were committed in pur- 
suance of the conspiracy as alleged in the 
first charge. On behalf of the petitioners, it 
was argued that the charge of conspiracy 
was a mere dodge toenable a large number 
of offences to be tried together in contra- 
vention of the provisions of the law, but 
inasmuch as the petitioners have actually 
been found guilty of conspiracy, it is impos- 
sible to say that the charge was a mere 
dodge. There remains the question of 
sentence. We cannot imagine amore harass- 
ing method of proceeding with the pro- 
secution than that adopted in this case. 
Three items might have been selected as 
the subject-matter of separate charges. ‘Then 
it would have been possible upon a ver- 
dict of guiltyeto impose a sentence that 
would be sufficient. There would then have 
been no necessity for proceeding with the 
trial of any more charges. We entirely dis- 
approve of this method of proceeding with 
an indefinite number of trials and imposing 
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sentences to take effect one after the other. 
We accordingly direct that the sentences of 
imprisonment imposed in these cases be 
concurrent with thcse imposed at the former 
trial. The sentences of fines imposed re- 
main intact. We accordingly make the Rules 
absolute to this extent. 

Khundkar, J.—I agree and desire only 
to say that Iam perfectly satished upon 
an examination of the materials placed 
before usat the hearing of these Rules that 
the prosecution had no jurisdiction what 
soever for splitting up the charges in the 
way adcpted. As my learned brother has 
already pointed out, the charge-sheet sub- 
mitted by the Police before the prosecution 
‘was launched and which was presumably 
the result of a thorough investigation by 
tLe Police seems to have made out a case of 
persistent defalcation by the two peti- 
tioners acting in concert. In my j udgment, 
at that point of time the prosecution should 
have decided whether they were going to 
proceed against the petitioners for conspi- 
racy or not. In the event of the prosecu- 
tion deciding that a charge for conspiracy 
was nct appropriate, they could have picked 
out three items from among the numberof 
defalcations of which the petitioners were 
accused. In a trial upon three such charges 
it wculd undoubtedly have been open to 
the prosecution to lead evidence relative to 
the other items for the purpose of proving 
system. If, however, at that point of time 
the prosecution had decided that it was 

“necessary to framea charge of conspiracy 
at all, they should, in my opinion, have 
framed one such charge covering all the 
items of defaleation which had been dis- 
covered up till then. The policy of splitting 
up the charges and the trials in the manner 
which was adopted in this case is, in my 
judgment, contrary to good sense and un- 
fair to the accused persons. 


5. Rules partly made absolute. 





ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 1034 of 1936 
August 12, 1938 
MIERA, J. 

Erm RATANJI BHAGWANJI & Co. 
DEFENDANT—-ÀPPELLANT 
LETSUS 
PREM SHANKER—Ptatstipp— 

5 p Rar PONDENT 
vomisscry Note—Construction= 
promissory mote— Stamp Act (II of ene bt lad 
Promissory note insufficiently stamped-— If could be 
splitted and admitted in portion as acknowledgment 
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to save limitation—Such document admitted as whdle 
but only portion relied as acknowledgement — Ap- 
pellate Court, if can question admissibility. 

A debtor executed a deed acknowledging that cer-. 
tain items of money mentioned therein had been 
borrowed and thatthe executant-had tore-pay them 
on demand : 

Held, that there was no promise to pay but only 
an admission of liability to pay. The document was 
not, therefore, a promissory note. 

The document must be considered as a whole, and 
if itis an instrument insufficiently stamped as re- 
quired by the Stamp Act, then it should not be ad- 
mitted in evidence for any purpose, If therefore the 
document in question is a promissory note and cannot 
be split up, the Court cannot admit it in evidence and 
rely on only a portion of it as an acknowledgment 
to save limitation. Bibbo v. Gokaran Singh (3), relied 
on, Rekkappan Ambalan v. Suppiah Ambalan (1), 
dissented from. k 

Where the trial Court admitted an insufficiently 
stamped document in its entirety but relied only on 
a portion of it to save limitation, the Appellate Court 
would be precluded from questioning the admissibili- 
ty of the document even though it had been wrongly 
admitted by the trial Court. Rupchand v. Batili 
Ram (2), Ratan Singh v. Pirbhu Dayal (4) and 

le ga Nath v. Basanta Kumari Devi (5), referred 
0. 

S. O. A. from a decision of the Temporary 

Sessions and Subordinate Judge, Cawnpore, 
dated May 19, 1936. 


Mr. S. N. Katju, for the Appellant. 
Mr. S. N. Seth, for the Respondent, 


Judgment.-—This is a second appeal by 
the defendant from the decision of the 
Sessions and Subordinate Judge of Oawn- 
pore, dismissing an appeal against the 
decision of the Munsif of Cawnpore ina 
case for recovery of a certain sum of money. 
The plaintiff Prem Shanker sued to recover 
Rs. 1,600 including interest from the defend- 
antrappellant onthe allegation that one 
Jata Shanker, thé: working partner of the 
defendant firm, had borrowed from the 
plaintiff a sum of Rs. 1,000 on January 19, 
1932, and another sum of Rs. 100 on 
February 3, 1932. The suit was filed on 
November 11, 1935, more than three 
years after these two loans were taken, 
but the plaintiff sought to save limitation 
by an acknowledgment in writing said to 
have been made by Jata Shanker on Novem- 
ber 30, 1932. The defence in the case 
was that Jala Shenker had embezzled the 
money of the defendant firm and was 
removed from partnership in November 
1932, and that Jala Shanker had no autho- 
rity to borrow money on behalf of the 
defendant firm or to give an acknowledg- 
ment. It was also alleged that Jaia Shan- 
ker is the uncle of the plaintiff and the 
alleged loans were fictitious. 

The trial Oourt of the Mynsif found that 
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“the two items of loan were taken by Jata 
Shanker, that be was the working partner 
of the defendant firm and that he had 
authority to borrow the money. As to the 
acknowledgment embodied in the document 
Ex. 1, dated November 30, 1932, the 
Munsif held that, although this document 
is a promissory note and not duly stamped 
as such, it is admissible in evidence for 
saving limitation, because it also contains 
an acknowledgment. He relied on the case 
reported in Rakkappan Ambalan v. Suppiah 
Ambalan (1). In the result the claim was 
decreed for the principal sum of Rs. 1,109 
only on the ground that the portion of the 
promissory note relating to interest was not 
admissible in evidence. In appeal the 
Appellate Court upheld the decision of the 
learned Munsif and made the following 
observations in its judgment: 

“The learned Munsif held that although the said 
document was not admissible in evidence as a pro- 
note, yet it could be relied upon as an acknow- 
ledgment. This view of the learned Munsif is 
challenged by the appellant. On behalf of the res- 
pondent it is urged that in view of s. 36, Stamp 
Act, this Court is precluded from questioning the 
admissibility of a document which has already 
been admitted by a Court. I have grave doubts 
about this latter argument of the respondent, but 
1 find that there is a ruling of the Lahore High 
Court, Rupchand v, Baili Ram (2) in which the trial 
Court had admitted in evidence a document as 
acknowledgment which was not properly stamped 
as a pro-note. On appeal the District Judge dis- 
missed the claim on the ground of inadmissibility 
of the document but the Hon'ble High Court held 
that when once,a document was admitted by a 
Court, though wrongly, the Appellate Court was 
debarred under s. 36 of the Act from interfering 
in the matter. I think it is not permissible. for 
me to enter into the question of admigsibiiity of 
the document when once it has been admitted by 
the learned Munsif.” 

As to Jata Shanker’s authority to borrow 
money aud make an acknowledgment, the 
lower Appellate Court observed that though 
Jata Shanker was made to leave the part- 
nership on or about the time when the 
acknowledgment was executed, there was 
nothing detinite to show that the acknow- 
ledgment was executed after he had been 
made to sever his connection with the 
firm. In second appeal the learned Counsel 
for the defendant-appellant has contended 
_ before me (1) that the document of Novem- 
ber 30 was not admissible in evidence 
and could not be relied upon as an acknow- 
ledgment, and (2) that the burden of prov- 
ing that Jata*Snanker had executed the 
document of acknowledgment after he had 


(1) A I R1930 Mad, 485; 124 Ind. Oas. 53; Ind. Rul. 
(1930) Mad. 565; 32 L W 691. 


(2) ATR 1933 Lah. 240; 141 Ind. Cas, 569; 34 PL R 
501; Ind. Rul. (1933) Lah, 146. 
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severed his connection with the defendant 
firm was not on the defendant but on the 
plaintiff, and it was not proved that when 
Jata Shanker executed this document, he 
was a partner of the defendant firm. The 
document of acknowledgment, dated Novem- 
ber 30, 1932, is in these terms: 

“ ee taken from you Rs. 1,000 on January 19, 
1932, and Rs. 100 on February 3, 1932, total 


Rs. 1,100. Whenever you ask for it Ihave to pay 
it together with interest. 


(The actual words are: jab mango tab 
biyaj sahit deneka hat). Below this is 
affixed a one anna stamp and on the stamp 
appears the signature of Jata Shanker on 
behalf of the firm. Although in its judg. 
ment the learned Munsif held that this 
document is a promissory note, the endorse- 
ment on the back of it in the handwriting 
of the learned Munsif himself is as follows: 
“This is an acknowledgment and need not 
be impounded”. ‘This endorsement is dated 
December 14, 1935, the date on which 
the judgment in the case was pronounced. 
The endorsement was made in consequence 
of a report by the office that the document 
was a promissory note and should have 
borne a stamp of four annas, but as it 
bore a stamp of only one anna, tt was liable 
to be impounded. The lower Appellate 
Court does not appear to have considered 
whether this document is a promissory 
note or a mere acknowledgment. In my 
opinion it is not a promissory note because 
it does not contain an unconditional under- 
taking to pay. It only acknowledges 
that the two items of money mentioned 
therein have been borrowed and that the 
executant has to re-pay them on demand, 
There is no promise to pay, but only an 
admission of liability to pay. I translate 
the words deneka hai as “I have to pay or 
Iam liable to pay” and not as “I promise 
to pay.” 


his view of the matter, no further 
Petre arises about the non-admissi bility 
of the document. It is properly stamp2d 
and saves limitation. If, however, the docu: 
ment is treated as a promissory note, the 
question arises whether it was open to the 
learned Munsif to split it up in two parts, 
the first “part containing an admissidn of 
liability and the second part containing an 
undertaking to pay. There 18 clear autho 
rity of this Court that the document can- 
not beso split up, vide the case in Bibbo 
v. Gokaran Singh 63) wee sees ae 

nt must be consi 

2 te oe 3 1391; 166 Ind. Cas. 919; A I R 1937 
All. 101; 1937 A L R113;9 R A 470. 
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whole, and if it is an instrument insuff- 
ciently stamped as required by the Stamp 
Act, then it should not be admitted in evi- 
dence for any purpcse. It may be observed 
that the Madras case in Rakkappan 
Ambalan v. Suppiah Ambalan (1), relied 
upon by the learned Munsif was express- 
ly dissented from by a Bench of this 
Court. If, therefore, the document in quese 
tion is a promissory note and cannot be 
split up, the learned Munsif was obviously 
wrong in admitting it in evidence and rely- 
ing on only a portion of it as an acknow- 
ledgment to save limitation. 

The next question that falls to be consi- 
dered is whether the learned Munsif hav- 
ing admitted the document in evidence, the 
lower Appellate Court was precluded from 
questioning the admissibility of the docu- 
ment. On behalf of the respondent I have 
been referred to s. 36, Stamp Act, and the 
rulings reported in Ratan Singh v. Pirbhu 
Dayal (4), Rupchand v. Baili Ram (2) and 
Bhupati Nath v. Basanta Kumari Devi (5). 
The law is clear that where an instrument 
has been admitted in evidence, the admis- 
sion of it cannot be called in question 
at any stage in the same suit or proceed- 
ing on the ground that the instrument 
has not been properly stamped: see s. 36, 
Stamp Act. In none of the rulings just 
referred to was there any question of a 
part of a document having been admitted. 
The document had been admitted in its 
entirety. The case nearest to the one 
under appeal is the Lahore case in which a 
promissory note which was inadmissible in 
evidence as such was nevertheless admitted 
as a validly stamped acknowledgment. It 
was held by a single Judge of the Lahore 
High Ccurt that even though the document 
had been wrongly admitted, the Appellate 
Court was debarred under s. 36, Stamp 
Act, from interfering in the matter. Even 
in that case, however, the document bad 
been admitted in its entirety. In the 
present case it is not quite clear whether 
the learned Munsif admitted the whole 
document but relied only on a portion of 
it as an acknowledgment or whether he 
admitted only a portion of the document 
and “did not admit the rest. From the 
endorsement on the back of the document 
it appears that he admitted jhe dccument 


in its entirety, and in his judgment, there 


is nothing to show that he meant to admit 
(4) (1931) A L J 230; 131 Ind. Cas, 135; AIR 1931 
All. 302. 


. 802, 
(I) A I R 1936 Cal, 566; 167 Ind. Cas, 713; 63 O 1098; 
40 O W N 1320; 9 RO719, 
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only a part of the document, though he 
certainly relied on only ‘one part of it. 
and observed that the other part which was 

a part of the promissory note was not 
admissiblein evidence. If he admitted only 
a part of the document, then the rulings 
cited above would not apply, and in my 
opinion, the Appellate Court would not be 

precluded from holding that part of the 

document is not admissible and the whole 

document should be excluded from considera- 

tion as being inadmissible. But if, as 

appears, the learned Munsif admitted the 

document in its entirety but relied only 

on a portion of it to save limitation, the 

Appellate Court would be precluded from 

questioning the admissiblity cf the document 

even though it had been wrongly admitted 

by the learned Munsif. The matter need 

not, however, be pursued further, for on 

my firding that the document under 

discussion is a deed of acknowledgment 

and not a promissory note, the question ` 
discussed above becomes purely one of 

academical interest. 

As tothe question whether Jata Shanker 
had authority to borrow the money, there is 
the concurrent finding of fact of the two lower 
Courts that he was a working partner and 
had such authority, and the only question 
which I am called upon to decide in seccnd 
appeal is whether when Jata Shanker execut- 
ed the document of acknowledgment he 
had authority to doso. The finding of the 
lower Appellate Court is that it was-in some 
time in November, 1932, that Jata Shanker 
ceased to be a partner in the defendant firm. 
The date on which this happened is not 
stated in the judgment of the lower Appellate 
Court and does not appear from the evidence 
led in the trial Court. But even assuming 
that Jata Shanker’s connection with the 
firm ceased before the date of the acknow- 
ledgment, the defendant firm would con- 
tinue to be bound by the transactions of 
Jata Shanker made with third parties until 
public notice of the severance was given: 
vide s. 32, cl. (3) and s. 33, cl. (2) and s. 45, 
cl, (1), Partnership Act. It is not alleged 
on behalf of the appellant that any such 
notice was given or that the plaintifi-respon- 
dent was aware on November 30, 1932, 
when the document of acknowledgment 
was executed by Jata Shanker that the 
latter had ceased to be a partner in the 
defendant firm. for the reasons set fourth 
above, the appeal fails and is dismissed with 


costs. Leave to fle a Latters Patent Appeal 
is refused. Aor 
D. Apptal dismissed. 
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_ NAGPUR HIGH COURT 
First Civil Appeal No. 63-B of 1935 
February 18, 1938 
Stone. C. J. AND Boss, J. 
TEJRAJ RAJMAL MARWAULI 
AND OTHERS —J UDGMENT- DEBTORS 
—APPRLLANTS 
versus 
RAMPYARI—Dzcres-Hotper— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), O, XXII, 
rr. 12, 3—Abatement if applies to execution pro- 
ceedings—Personal representative or heir of decree- 
holder dying pending execution whether must take 
steps for substitution—Succession Act (XXXIX of 
1925), 9. 214 (1) (b)—Decree-holder dying pending 
execution—His widow applying for substitution as 
heir—Application is necessary before Court pro- 
ceeds with execution—Succession certificate, neces- 
sity. of. 

Abatement does not apply to execution proceed- 
ings. The result of that is, however, that the 
heirs of the deceased decree-holder need not take 
steps for substitution under O. XXII, r. 3, Oivil 
Procedure (ode, but may apply to carry on the 
proceedings or may file a fresh application. In 
other words, execution proceedings do not abate 
but live on and, as someone must takethe next 
step and death terminates all agencies, the person 
entitled, 4. e., the personal representative or heir 
can come before the Court. That person when he 
comes will be claiming for himself, at least where 
he, or she, is heir or beneficially interested. 

Where a decree-holder dies pending execution 
proceedings, the proper application to be made by 
his personal representative or heir isfor leave to 
carry on or proceed with the pending execution 
proceedings, Such an application would fall with- 
in the words “upon an application of a person 
claiming to be so entitled”. “To be so entitled " 
means, as is plain from s. 214 (1) (a) “to be en- 
titled to any part of the deceased's estate.” When 
the widow of the judgment-debtor applies for her 
name tobe substituted for that by her deceased 
husband to carry on the proceedings, she claims “to 
be so entitled" and such application is necessary 
before the Oourt can proceed with the pending 
execution. The Oourt cannot, on that application, 
proceed with the execution unless a succession cer- 
tificate is produced. : 

F.C A. from the order of the Court of 
the Subordinate Judge, First Class, 
Yeotmal, dated June 23, 1935, in Execution 
Case arising out of Civil Suit No. 49 of 1932, 
dated March 13, 1933. 

Mr. W. B. Pendharkar, for 
lants. 

Mr. B. B. Waikar, for the Respondent. 


Judgment.—By s. 214 (1) (b) of the 
Indian Succession Act, it is provided as 
follows: 

1) No Court,shall— 

(b) proceed upon an application of a person 
claiming to be so entitled, to execute against such a 
debtor a'decree cr order for the paymentof his 
debt, except on the production, by the person 
so claiming, of (inter alia a succession certificate)" ° 


Here X obtained a decree (dated March 


the Appel- 
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13, 1933), applied for execution (dated 
April 28, 19834), and died (May 12, 
1934). His widow put in what has been 
called in this matter a “substitution 
application” on June 30, 1934. 'Thbatis to 
say, she applied for her name to be substi- 
tuted for that of her deceased husband. 

What was sought, however, by that 
application is to be found by reatling 
what was asked for: “The applicant’s 
name be recorded in place of the deceased 
decree-holder, and the execution case be 
proceeded with further.” The grounds for 
that prayer were two: (1) the husband had 
died, and (2) the applicant was his heir. | 

Now it is said she was not proceeding 
on her application but on his application 
and, therefore, s. 214 (1) (b) does not apply: 
Mahomed Yusuf v. Abdur Rahim Bepari 
(1) and Kshetra Mohan v. Azizullah Mea 
(2) which simply follows Mahomed Yusuf 
v. Abdur Rahim Bepari (1). Mahomed 
Yusuf v. Abdur Rahim Bepari (1) dissents 
from a Full Bench judgment reported in 
Fateh Chand v. Muhammad Bakhsh (3). 
The latter case, however, appears to us to 
be distinguishable, for it was concerned 
with a suit, not with execution proceedings. 
Since the new rule O. XXII, r. 12, was made, 
the old question whether execution proceed- 
ings abate on death has been set at 
rest. Abatement does not apply to execu- 
tion proceedings, 

The result of that is, however, that the 
heirs need not take steps for substitution 
under ©. XXII, r. 3, but may apply to 
carry onthe proceedings or may file a 
fresh application. In other words, execution 
proceedings donot abate but live on and, 
as some one must take the next step 
and death terminates all agencies, the 
person entitled, i. 2., the personal repre- 
sentative or heir can come before the Court. 
That person when be comes will be claiming 
for himself, at least where he, or she, is 
heir or beneficially interested. 

The prop2r application is for leave to 
carry on (or proceed with) the {pending 
execution proceedings. Suchan ap plication 
would fall within the words “upon an 
application of a person claiming to be so 
entitled”. “To be so entitled means, as 
is plain‘ from s 214 (1) (a) “tos be 
entitled to any part of the deceased's 
estate’. Thisewidow claims to be so entitled 
and she makes an application, which is 
necessary before the OUourt can proceed 


(1) 26 O 839; 40 WINj568. 
(2) 57 Ind. Oas. 902. s33 
(3) 16 A 259; A W N 1894, 74. 
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with a pending execution, The Court 
cannot, on that application, proceed with 
the execution unless a succession certificate 
is produced. 

The appeal is accordinely dismissed 
with casts. We cannot butobserve that 
in this case execution has been avoided 
for three and a half years because a succes- 
sion certificate . was not produced. We 
understand there is no difficulty or expense 
involved in producing a succession certi- 
ficate and it would seem to be wise in such 
cases whether a succession certificate is 
strictly necessary or not to take the course 
taken by Counsel in Fateh Chand v. 
Muhammad Bakhsh (3) and ask for time 
to produce the succession certificate. 

s. Appeal dismissed. 
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PATNA HIGH COURT 
Criminal Revision No. 296 of 1938 
July 25, 1938 
OHATTERJT, J. 
RAJINDRA LALL—PrrrriongRr 


versus 
BRICH KURMI AND otuzra— 
Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Crops cut and severed from land, whether immov- 
able property. 

Crops cut and severed from land are movable 
property and not ‘immovable’ within the meaning 
of s. 144, el. (2), to which alone the provisions of 
g. 145, Criminal Procedure Code, are applicable, 
Rahimdino v. Emperor (1), dissented from, Ramzan 
Ali v. Janardhan Singh (2), relied on. 

Cr. R. from an order of the Sessions 
Judge, Muzaffarpur, dated March 28, 1938. 

Messrs. Mahabir Prashad and K. P. 
Varma, for the Petitioner. 

Messrs. Brahmdeo Narain and Sarjoo 
Prashad, for the Opposite Party. 

_Order.—This is an application in revi- 
sion by Rajindra Lall, a member of the 
first party in a proceeding under s. 145, 
Criminal Procedure Code, in which a First 
Class Magistrate of Sitamarhi has passed 
an order declaring the possession of the 
second party, seven in number, over the 
lands specified in the proceeding together 
with the crops thereof. The proceeding was 
started by the Sub-Divisional Magistrate of 
Sitamarhi on receipt of a report from the 
Police that there was apprehension of 
breach of peace regarding a dispute between 
the two parties over paddy crops stored in 
a khalihan standing on plot No. 1780 in 
village Parsauni, Police Station Sheohar. 
The notice issued by the Magistrate in that 
proceeding runs as follows ; 
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“Whereas from the report ofthe Police, Sheohar, 
dated December 22, 1937, I am satisfied that a 
dispute likely to cause a breach of the peace exists . 
between the above-named parties in regard to the 
area, specified below situated in village Parsauni, 
P. S. Sheohar, within the local limits of my 
criminal jurisdiction, I hereby order the aforesaid 
contending parties to appear before me in person 
or by duly authorized agent on January 15, 1938, 
at 10 a.m. and put in written statements as well 
as oral and documentary evidence in support of 
their respective claims as respects the fact of actual 
possession of the subject of dispute, The property 
in question is also attached under 145, Oriminal 
Procedure Code. : 


S, N. B. Katha. Dhar. 
941 14 9 
941 1 2 0 
941 10 0 

1737 5 10 

1737 10 5 
933 7 0 
901 4 5 
671 1 6 0 
941 10 0 

4 15 0 
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with paddy bundles in the khalihan.” 

From this it appears that plot No. 1780 
was not included in the proceeding, but it 
is ccmmon ground that the khalihan in 
which the paddy crops were stored is in 
that plot. The plots in dispute were re- 
corded as a bakasht lands of the landlords 
at the last survey. The case of Rajindra 
Lall of the first party is that his father took 
settlement from Bachu Kuer, widow of the 


recorded Jandlord, of 5 bighas of land cover- 


ing plots Ncs. 1737, 1714 and part of plot 
No. 941 by an unregistered patta dated 
15th Baisakh 1307. The other three mem- 
bers of the first party do not lay any claim 
to the land. Rajindra Lall alleges that he 
grew the crops in question on some of the 
disputed plots and after cutting them he 
stored the paddy in his khalikan on plot 
No. 1780. The case of the second party on 
the other hand is that the seven different 
members of that party took settlement of 
different portions of the disputed plots from 
the landlord by registered kabuliyats and 
they have been in possession of the same. 
They cut the cropsin question and stored 
them in the khalihan. ; 

The learned Magistrate, for reasons 
which do not appear to be at all convincing, 
has held that the lands in dispute are in 
possession of the second party and the 
crops thereof which are under attachment 
evidently belong to them. He first of all 
mentions that the subject of the dispute is 
seven heaps of paddy bundles stored in a 
khalihan in plot No. 1780. Then while 
dealing with the ownership of possession 
of these seven heaps of paddy, he says that 
the very number 7 suggests fhat the seven 
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heaps helong to seven persons and, therefore, 
they belong to the seven members of the 
second party and not to the first party 
because one only of the four members of 
that party. is the claimant while the other 
three have disowned the said heaps or the 
fileds from which they came. He does not 
at all discuss the evidence of possession 
over the plcts in dispute because apparently 
he thought that the real subject of the 
dispute was the paddy bundles. 

The main point urged by Mr. Mahabir 
Prashad, the learned Counsel appearing for 
the petitioner, is that the heaps of paddy 
in question not being immovable property, 
the learned Magistrate had no jurisdiction 
to draw up any preceeding unders. 145, 
Criminal Procedure Code, in respect there- 
of. On the other hand it is contended by 
Mr. Sarjoo Prashad, the learned Advocate 
appearing for the opposite party, that the 
real dispute was with regard to the lands 
and necessarily, therefore, the paddy crops 
that were cut from those lands were also 
in dispute. Having regard to the written 
statements filed by the two parties there is 
no doubt that the origin of the dispute 
was with regard to possession over the 
lands. But the crops having already been 
cut and removed from the lands, there is 
no present apprehension of breach of peace 
on account of the dispute over possession 
of thelands. Such apprehension may arise 
in future at the next sowing or harvesting 
season. Obviously the present apprehension 
of breach of peace relates to the paddy 
sheaves. The plot No. 1780 on which the 
paddy sheaves are stored is not the subject 
of the proceeding. The position, therefore, 
is that the likelihood of breach of peace 
for the present exists only with regard to 
the paddy sheaves. It appears that the 
crops were cut and removed from the lands 
before the proceeding under s. 145, 
Criminal Procedure Code, was started. In 
these circumstances I do not consider the 
plots themselves could properly be made 
the subject of the proceeding. As regards 
the paddy sheaves, they are not immovable 
property and could not, therefore, be the 
subject of a proceeding under s. 145, 
Criminal Procedure Code. Mr. Sarjoo 
Prashad on behalf of the opposite Party 
contends that crops do come within the 
meaning of jimmovabie property under 
s 145, cl. (2), Criminal Procedure Gode, 
which says that : 

“for the purposes of this section the expression 
‘land or water’ includes building, markets, fishe- 
ries, crops or other produce of land, and the rents 
or profits of any sich property.” 
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In support of this contention he relies on 
the case in Rahimdino v. Emperor (1). 
This case no doubt lays down that the word 
‘crops’ ins. 145, cl, (2) would include cut 
and stored crops about which there was a 
dispute likely to cause a breach of peace. 
But with all respect to the learned Judges 
who decided that case, I cannot agree. 
Orops cut and severed from the land are 
from their very nature movable property. 
To hold that such crops do come within 
the meaning ofs. 145, cl. (2) would be 
unduly straining the meaning of ‘immov- 
able property’ to which alone the provisions 
of s. 145 are applicable. I am supported 
in this view by the case in Ramzan Aliv. 
Janardhan Singh (2). I am, therefore, of 
opinion that the proceeding unders. 145, 
Criminal Procedure Code, drawn up in the 
present case was without jurisdiction. 

It is contended by Mr. Sarjoo Prashad 
that the plot No. 1780 on which the paddy 
sheaves are stored is alsoin dispute and, 
therefore, the proceeding is in order go far 
as the paddy sheaves are concerned. But as 
a matter of fact the proceedings before the 
learned Magistrate make it quite clear that 
the parties are not in dispute with regard 
to this plot. The learned Magistrate himself 
clearly says that “this plot is not a subject 
of dispute in this proceeding.” Under the 
circumstances I am constrained to set aside 
the order under s. 145, Criminal Proce- 
dure Code. The petition is accordingly 
allowed. If the learned Sub-Divisional 
Magistrate considers that there is stil] 
likelihocd of breach of peace regarding the 
paddy sheaves, he will proceed according 
to law to prevent such breach. f 

D Order set aside. 

(1) A IR 1928 Sind 68; 105 Ind. Qas. 813; 28 Or. L 


J 989; 22 8 L R 151, 
(2) 30 O 110; 60 W N 88l. 





RANGOON HIGH COURT , 
First Civil Appeals Nos. 53 and 54 of 1937 
December 2, 1937 
Mosgty ano DUNKLBS, JJ. 
U BA DIN - APPSLLANT 
versus > 
KI DEVI AND otagrs—-KasPoONDENTS. 
JANKI Liquidation—Assets of Compang can 
be disposed of only by resolution of share-holders 
assed at specia} meeting called for winding up of 
Pompany—Reso'ution by Board of Directors autho- 
rising one of them to sell Companys, assets—Valt- 
dity—~Transfer made in accordance with such resolu- 
tion if passes title to transferee entitling him to 
sue under XI, r. 63, Civil Procedure Code (Act 
08). l 
T ee ofa Company cannot be disposed of 
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by a resolution of the Directors only: they can 
only be disposed of after a resolution of the share- 
holders passed at a special meeting called for the 
purpose of winding up the Company and disposing 
of its assets, Hence a resolution passed by the 
Board of Directors of a Company authorizing 
one of their numbers to sell the assets of the Com- 
pany in satisfaction of the debts of the Company 
is ultra vires anda transfer made in accordance 
with such a resolution is ineffectual to pass any 
title in the property to the transferee so as to 
entitle him to bring a suit under O. XXI, r. 63, 
Civil Procedure Code; more so, when the formalities 
required by Articles of Association of the Company 
= respect of the deed of transfer are not observ- 


ed, 
Mr. S T. Leong, for the Appellant. 
Mr. Shukla, for Respondents Nos. 1 and 2. 


Dunkley, J.—The two suits out of which 
these two appeals arise were suits brought 
under the provisions of O. XXI, r. 63, Civil 
Procedure Code. Respondents Nos. 1 and 2 
were the attaching judgment-creditors and 
respondent No. 3 Company was the judg- 
ment debtor. Respondents Nog. 1 and 2 
had attached a number of oil well sites, 
and an oil well as belonging to the judg- 
ment-debtor Company, and the appellant 
having been unsuccessful in claim pro- 
ceedings under r. 58. brought the suits 
under O. XXI, r. 68, to establish his 
title to these attached properties. He bases 
his title on a deed of September 28, 1932, 
which is Ex. A on the record of Suit No. 3 
of 1936. By this deed a certain person 
named Maung Ba Ye, who describes him- 
self in the deed as the agent of the Vaung 
Khin Oi! Co., Ltd., purported to sell to the 
appellant Maung Ba Din 13 oil well sites 
and an oil well for a consideration of 
Rs. 15,000. The learned Assistant District 
Judge came to the conclusion that this sale, 
which was ostensibly a sale by the Com- 
pany to Maung Ba Din, was fraudulent 
and without consideration, and, therefore, 
he dismissed the suits. 

It is, in our opinicn, unnecessary to 
enter into a discussion, of the actual merits 
of this transaction because it is clear 
that the deed (Ex. A) of September 23, 1932, 
was ineffectual to pass any title in this 
property. It appears that by a resolution 
passed at a meeting of the Directors of the 
Company, held on June 20, 1932, (Ex. O), 
Maung Po Khin, who was the Managing 
Director of the Company, was authorized 
to mortgage, sell or surrender in satisfac- 
tion of the debts due by the Oompany, the 
Company's properties. The minutes of this 
meeting are contained in the Minute Book 
of the meetings of the Directors and are 
headed as a metting of [the Directors. It 
may be that cthe Directora are the only 
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share-holders in the Company, but there is 
no evidence to this effect and we cannot 
presume that suchisthe case. The assets 
of a Company cannot be disposed of by a 
resolution of the Diectors only: they can 
only be disposed of after a resolution of the 
share-holders passed at a special meeting 
called for the purpose of winding up the 
Company and disposing of its assets. More- 
over, in the case of this Company, under 
Art. 106 of the Articles of Association, the 
common seal of the Company must be 
affixed to a deed of transfer of property 
belonging to the Company in the presence 
of at least one Director and the Secretary 
of the Ocmpany, and the deed mast be 
signed by that Director and by the Secre- 
tary. Hence the position in the present 
case is that the Board of Directors passed a 
resolution authorizing one of their numbers 
to sell the assets of the Company, and this 
resolution of the Directors was ultra vires. 
Even allowing that the Directors had 
authority to pass such a resolution, it gave 
authority to Maung Po Khin, this parti- 
cular Director, and not to Maung Ba Ye, 
the person who actually executed the deed 
in favour of {he appellant, to dispose of the 
assets of the Company. Maung Ba Ye holds 
a power of-attorney granted to him by Maung 
Po Khin personally in 1924, but hé did 
not execute this deed as the attorney of 


. Maung Po Khin; he purported to execute 


it as the agent of the Company, and his 
authority to act for the Company has not 
been proved. In any case the Directors 
could nct by resolution override the Articles 
of Association, and, therefore, even ifit be 
conceded that the resolution of the Directors 
empowered Maung Ba Ye, as agent of 
Maung Po Khin, to enter into a contract 
for the sale of this property, under Art. 106, 
the actual deed of transfer must be signed 
by at least one Director and tke Secretary. 
The deed in question is signed by Maung 
Ba Ye alone, purporting to be the agent of 
the Company. It is not signed eitLer by 
a Director or by the Secretary. Consequen- 
ly, it is ineffectual to pass any title in 
these properties to the appellant, On this 
ground, therefore, his suits underr. 63 of 
O. XXI, were bound to fail. 

The Appeals Nos. 53 and 54 of 1937 are 
dismissed with one set of costs for both 
appeals; Advocate's fee five gold mohurs. 

Mosely. J.—I agree. 

8. Appeals dismissed. 
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ALLAHABAD HIGH COURT 
Miscellaneons Oase No. 9 of 1936 
August 19, 1938 
Haring, J. 

Messrs, MAHESHWARI BROTHERS 
—APPLIOANTS 
versus 
OFFICIAL LIQUIDATORS, INDRA 
SUGAR WORKS, Ltp.—Opeosits PARTY 

Companies Act (VII of 1913), ss, 230, 109 (1), (£), (0) 
—Person by agreement appointed selling agent of 
Company—Deposit of security by such person— 
Security to bear interest and returnable on expiry 
of agreement—Amount made second charge on 
machinery of Company— Company wound up—Re- 
lationship between Company and such person held 
one of creditor and debtor—Charge held was floating 
charge, and as such, required registration—Tests to 
see tf charge is floating charge—~Machinery affixed 
to soil, if immovable property—General Clauses Act 
(X of 1897), s. 3 (25), 

A person entered into an agreement with a 
Company and was appointed its sole selling agent 

. for a period of one year. The Oompany accepted 
from him a certain amount as security. It was to 
carry interest at certain rate and was to be refund- 
ed on the date of expiry of the agreement. By 
a clause in the agreement it was provided that the 
amount of security money would be the second 
charge onthe machinery and other goods of the 
Company. On the expiry of the agreement the 
person ceased to be the selling agent and demanded 
the refund of the security. On the failure of the 
Oompany, he applied to the Court for a order wind- 
ing up the Company and the OQourt passed the 
winding up order : 

Held, that the agreement did not creste a rela- 
tionship of trustees and cestui que trust between 
the parties. The relationship created was rather 
one between creditor and debtor and consequently 
the person was not entitled to any preferential 
treatment, by reason of any fiduciary relationship. 
In the matter of Annapurna Co., Ltd, (i), followed, 
Inthe matter of Hindustan Commercial Bank, India, 
Ltd. (4), not followed, G. K. Malwankar v. Credit 
Bonk of India, Ltd, (2)and In re Manekji Petit 
Manufacturing Co., Ltd. (3), relied on : [p. 586, col ).] 

Held, also that the charge created by the agree- 
ment was clearly a floating charge, and as such, re- 
quired registration. 

A floating charge can be created on part of assets 
of a Company. The principal tests as to whether 
a charge is a floating one are: (1) Is it a charge 
upon all or a certain class of assets, present or 
future ? (2) Could the assets charged in the ordinary 
course of business be changed from time to time ? 
(3) Has the Company power until such step is 
taken by the chargeea to carry on the business of 
the Company in the ordinary way. Imperial Bank 
of India, Ltd. v, Bengal National Bank, Lid. (5), 
relied on. [p. 587, col. 2.] 

In certain circumstances machinery might be 
immovable property, if it is affixed to the goil. [ibid] 


Messrs. N. P. Asthana, E. V. David, Gopi 
Nath Kunzru and Ram Nama Prasad, for 
the Applicants. 


Messrs. Shah Zamir Alam, Shiv Charan 
Lal and C. B. Agarwala, for the Opposite 
Party. ° 
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Order.—This is an application hy 
Messrs. Maheshwari Brothers under s. 183, 
Companies Act, praying that this Oourt 
should set aside the decision of the Official 
Liquidators in which they held that the 
petitioners’ claim for the sum due under an 
agreement dated December 2, 1934, was 
not trust money and that the applicants 
were merely ordinary creditors in respect 
of the same. ‘The applicants Messrs. Mahe- 
shwari Brothers entered into an agreement 
on December 2, 1934, with the Indra 
Sugar Works, Ltd., which is now in liquida- 
tion. By that agreement the applicants 
were appointed the sole sellinz agents of 
the Company for the period of one year. 
It was a term of the agreement that the 
applicants should deposit asum of Rs, 50,000 
with the Company as a security for the 
fulfilment of their obligations under the 
agreement and such money was to carry’ 
interest at the rate of 5 per cent. per annum 
and was to be refunded to the applicants at 
the date of the expiry of the agreement. 
According to the terms the agreement was 
to expire on November 30,1935. On this 
latter date the applicants ceased to be 
selling agents of the Company and demand-° 
ed a refund of the security money which 
they had deposited. On failure fo obtain 
this or any sum from the Companys the 
applicants on January 3, 1936, applied to 
this Court for an order winding up the 
Oompany. On May 5, 1936, a winding up 
order was passed but no liquidators were 
then appointed. In delivering judgment 
on the winding up petition, the learned 
Judges who heard the case framed certain 
issues and directed that the case should 
be again listed befcre that Bench on 
October 5, 1936, for the decision of such 
issues. On September 18, 1936, however, 
liquidators were appointed and on Janu- 
ary 18, 1937, the Bench who heard the 
winding up petition passed a further order 
directing the liquidators to proceed in 
certain matters and making it clear that 
they did not think it necessary to proceed 
further and decide any of the issues which 
they had previously framed. It appears to 
me that the effect of this order of January 
18, 1937, was to leave all matters arising 
in the’winding upto be dealt withein the 
first place by the liquidators. The moment 
the linquidators were appointed, they would, 
in the ordinary course, have moved in all 
the matters which had been made the 
subject-matter of the issues, The Bench 
on January 18, 1937, made it abundantly 
clear, in my view, that they did not pro» 
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pose to proceed any further with the decision 
of any of the issues framed. 

One of the issues which had been framed 
related to the very question which is now 
before me and it has been argued by Mr. 
David that I have no power to deal with 
this application and that the matter must 
be decided bv the Bench which passed the 
winding up order. As I have pointed out 
that Bench has made it clear that it does 
not propose to proceed any further in the 
matter and has left the questions to which 
the issues related to be dealt with by the 
liquidators in the ordinary course of liqui- 
dation. The liquidators called upon all 
creditors to establish their debts and the 
applicants claimed that the company were 
indebted to them to the extent of 
Rs. 55,437-8-0 and they further claimed that 
in respect of this sum they were prefer- 
“ential creditore or chargees. The Official 
Liquidators allowed the petitioners’ claim 
for Rs. 52,694-8-0 but disallowed their claim 
to be preferential creditors or chargees in 
respect of thissum. There is no dispute 
now as to the correctness of the Official 
Liquidators’ finding as to the amount due 
‘and the only contention now is as to whe- 
ther or not the applicants are preferential 
creditors or chargees for this sum. 

Mr. David on behalf of the applicants 
has argued that there was a fiduciary 
relationship existing between the parties 
and that the sum of Rs. £0,000 deposited 
with tLe Company must be regarded aa 
trust mcney and that being so he is entitled 
to reclaim such money in preference to the 
other creditors. Secondly, he has argued 
that the agreement between the parties 
creates a second charge and that in the 
events that have happened, he is now the 
holder of a first charge upon all the assets 
of the Company. I shall deal with these 
contentions separately. 

In my view this agreement did not create 
a relationship of trustee and cestui 
que trust between the parties. The rela- 
tionship created was rather one between 
In my view this 
point is completely covered by a Bench 
case of this Court, viz. In the matter of 
Annapurna Co., Ltd., (1). The facts of that 
case were that by an agreement entered 
into between Dr. Tug and tle Company 
the latter agreed to employ Dr. .Tug’s son. 
Dr. Tug or his son agreed to furnish 
security for Rs. 10,000 which money was 
tc bere-paid by the Company upon the 


or AL J 347; 93 Ind. Cag. 98;A IR 1926 
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expiry of the terms of employment. It 
was further provided that in case the 
Company went into liquidation the appli- 
cant would have the position of a pre 
ferential creditor. The sum of Rs. 10,000 
was paid to the Company and the latter 
utilized Rs. 3,500 from the said sum to pur- 
chase a mill and used the remainder of the 
money in paying off a creditor of the Com- 
pany. Upon the Company going into liqui- 
dation the liquidators sought the directions 
of the Court to sell tke mill which had 
been purchased out of part of the moneys 
which had been deposited with the Com- 
pany as security. Dr. Tug objected and 
claimed that the sum of Rs. 10,000 
deposited with the Company was in the 
nature of trust money which could be 
followed. That being so, he contended 
that he was either the owner of the mill or 
had a first charge upon it by reason of the 
fact that it had been purchased out of the 
moneys which he had deposited with 
the Company under the agreement of em- 
ployment. A Bench of this Court held that 
the agreement in question did not create 
a trustor anything in the nature of a trust. 
The Bench emphasizes that the document 
contained no direction that the money hand- 
ed over by Dr. Tug was to be kept aside 
in trust for himor was not to be utilized 
by the Company for any purpose. That 
being so, it was held that Dr. Tug was 
merely a creditor of the Company and 
therefore could not claim any interest in 
the mill which had been purchased out 
of the moneys he had deposited with the 
Company. 

The same view. appears to have been 
taken by the Bombay High Courtin G. K. 
Malwankar v. Credit Bank of India, Ltd, 
27 Ind. Cas. 343 (2), In re Manekji Petit 
Manufacturing Co. Lid. (3). A contrary view 
was taken by a single Judge of the Madras 
High Court in In the matter of Hindustan 
Commercial Bank, India, Ltd. (4). In that 
case Gentle, J- held that where an em- 
ployeeof a Bank deposits a certain sum 
for security for good behaviour and honesty, 
and as a part of the engagement transaction 
the security deposited is placed upon fixed 
deposit in the name of the employee, the 
moneys are held by the Bank in trust. He 
further held that the agreement to pay 
interest on such money deposited cannot 


(2) 27 Ind. Cas. 343; AIR 1914 Bom. 118; 16 
Bom. LR 733. 

(3) A I R1932 Bom, 311; 140 Ind. Cas. 814; Ind. 
Rul, (1933) Bom, 39. 

(4) ALR 1938 Mad, 651; 178 Ind, Cas, 428; (1938) 
M WN 7, 48 L W 158. . 
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destroy the character as such of those 
moneys and that if the Bank subsequently 
became insolvent, the trust moneys could 
be followed. There is one very important 
distinction of fact between’ this Madras 
case and the present case. In the Madras 
case the sum of money handed to the 
Bank by way of security deposited was 
placed to a special account in the Bank, 
that is, was placed in a fixed deposit 
account in the name of the employee who 
deposited such sums. 

In the present case the receipt which is 
before me shows that the Company merely 
acknowledged the receipt of Rs. 50,000 from 
the applicants and did not deposit it in any 
account in the name of the applicants. 
In fact Mr. David tells me it was paid 
into the account of the Company with the 
Imperial Bank of India and was undoub- 
tedly used asthe money of the Company 
for carrying cn the business. Even if this 
distincticn cf fact is not of importance, I 
am unable to follow the view expressed by 
the Madras High Court and Iam bound to 
follow the Bench decision of this Court 
which is binding upon me as single Judge. 
T therefore hold that on the facts of this 
- case the applicants are not entitled to any 
preferential treatment in respect of 
this debt by reason of any fiduciary rela- 
tionship created by the agreement. In 
my view they are ordinary creditors for this 
sum under the agreement. Clause (14) of a 
the agreement is in these terms ; 

“That the amount of security money will be the 


second charge on the machinery and other goods of 
the company.” 


It has been contended by Mr. David that 
the agreement clearly creates a charge in 
respect of the security money handed over to 
the Company and at first sight, that would 
appear to be the case. On the other hand 
it has been argued that this charge is of 
no effect by reason of the fact that it was 
not registered. Ib is admitted on behalf 
of the applicants that no registration took 
place. Reliance has been placed on behalf 
of the liquidators on s. 109, Oompanies 
Act, 1913, which was in force when this 
sum became due. By that section, all 
mortgages or charges on any immovable 
property or floating charges on an under- 
taking or property of the Company  sbkall, 
so far as any security on’ the Oompany’s 
property or*undertaking is concerned, be 
void against the liquidators and any 
creditor of the Company unless the mort- 
guge or charge together with the instrument 
creating it is filed with the Registrar for 
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registration as required by the Act within 
21 days of its date. No such registration 
took place and it is, therefore, contended 
that this charge is void as against the 
liquidators. 

Mr. David, on the other hand, contends 
that this is not a floating charge but a 
charge upon the movable property of the 
Company, and as such, it did not require 
registration in the year 1935 though after 
the amendment of the Oompanies Act in 
1936 such acharge would require registra- 
tion. In my view the charge created ig 
clearly a floating charge, and as such, 
required registration. It must be remem- 
bered that the Company was a going-con- 
cern and it was clearly never the intention 
of the parties that the property actually 
charged should remain for ever subject 
to the charge. If that was the intention, 
then the goods of the Oompany could 
never have been sold and the machinery 
of the Company could never have been 
replaced when it became obsolete. It 
appears tome that the parties intended to 
create a floating charge that is a charge 
which would fasten on to the property 
when the time arrived for the charge to 
be enforced. It has been held by the 
Privy Council in Imperial Bank of India, 
Ltd. v. Bengal National Bank, Ltd. (5), 
that a floating charge can be created on 
part of assets ofa Company and such was 
the case here. The principal tests as to 
whether a charge is a floating one are: (1) 
Is ita charge upon allor a certain class 
of assets, present or future? (2) Could the 
assets charged in the ordinary course of 
business be changed from time to time? 
(3) Has the Company power until such step 
istaken by the chargees to carry on the 
business of the Company in the ordinary 
way? It appears to me that if these 
tests are applied to the present charge, it 
isclear thatthe charge is a floating one, 
That being so, the charge is void as against 
ths liquidators for non-registration by 
reason of s. 109 (1) (e), Companies Act, 1913. 

Tt has been further argued that the 
charge is void against the liquidators by 
reason ofs. 109 (1) (e) as itis a charge on 
immovable property, and as such, requires 
registration. In certain circumgtances* 
machinery might be immovable property, 
but it is difficult for me upon the materials 


(5) A I R1931 PO 245; 134 Ind. Oas. 651; 59 O 
377: 58 IA 323, 35 OW N 1034; 540 LJ 117; 
(1931) A L J £04; (931) M WN 910; 33 Bom. L 
R 1338; 34 L W 569; 61 M L J 589; Ind, Rul. (1931) 
PO 298 (P O.) 
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before me to decide whether the machinery 
charged in this case was or was not 
affixed tothe soil as. to bocome immov- 
able property. That machinery can be 
immovable property is clear from the 
definition of that latter term in s, 3 (25), 
General Clauses Act. However, on the 
materiala before me it is impossible for me 
to say whether in this particular case the 
machinery ehould be regarded as immovable 
property. That being so I am unable to 
hold that the charge is bad by reason of 
s. 109 (1) (c). My findings, however, cn the 
other points are sufficient to dispose of 
this case. The result therefore is that this 
application fails and is dismissed. I shall 
consider the question as to whether the 
applicants should pay any costs to the 
liquidatcrs on Friday, August 19, when 
the Official Liquidator will be present. 
(His Lordship on that date considered 
the question of ccsts and held that the 
liquidators were not entitled to any costs 
and neither was the creditor who appeared 
to oppose the application, because ro notice 
was served on him and he appeared volun- 
tarily). 
D. Application dismissed. 
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Bombay Prevention of Gambling Act (IV of 1887), 
ss. 12 (a), 3—Conviction of being reasonably suspected 
to be gaming—Propriety—“Gaming in public place'— 
Essentials for—Accused travelling in train arrested 
—-Wagering chits and money . representing winnings 
which accused intended to distribute at some other 
place, found in his possession — Conviction under 
3,12 (a), if warranted — Interpretation of Statutes— 
Principles—Court giving particular meaning —Statute 
gank and left untouched — Intention—Duty of 

‘ourt. 

It would be a remarkable departure from the 
accepted principles of criminal justice if the mere fact 
of being reasonably suspected by a Police Officer 
were to be held sufficient to justifya conviction of a 
‘criminal,ofience. Aman may be arrested ona 
reasoneble suspicion of gaming in a public place but 
he can only be convicted of the offence at which 
s. 12, Bombay Prevention of Gambling «Act is aimed, 
viz., actual ‘gaming in public. |p. 589, col. 2.] 

When the Courts are concerned with a particular 
form of gaming made punishable under the Act and 
the Gharge is based on one of the ancillary acts in 
the definition, some connection ought to be shown 
between thatact and the particular form of gaming 
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which is the subject of the charge. The words ‘in- 
tended to aid or facilitate’ the various acts described 
must be read as ancillary to the general words of the 
definition. Before convicting a man of aiding or 
facilitating an act, it must be shown that that act has 
taken place and that itisan offence, If it be proved 
that gaming has taken place ina public place, then 
anyone who is shown to have aided or facilitated 
such gaming is guilty, although he has not himself 
taken part in the actual gaming. But it is im- 
possible to convict a person under this statute of 
aiding or facilitating an act when the act itself 
which he has aided or facilitated is not shown to be 
a criminal act. But if the charge is gaming in a 
public place and the only act alleged is one which 
facilitatea the distribution of profits of some other 
kind of gaming, the ancillary act cannot be said to 
form part of the offence charged, unless it is an overt 
act which itself amounts to gaming in public within 
the intendment of the section. To put in a nutshell 
though the distribution of the winnings of gaming 
and any act facilitating the same is gaming, it is 
not gaming in a public place, unless (a) the winnings 
are the winnings of gaming ina public place, in 
which case the mischief aimed at has been com- 
mitted somewhere, or (b) the distribution or ancil- 
lary act is itself public. Emperor v. Jusub Ally (1) 
Bmperor v. Hussein (2) and Emperor v. Fakirbhat 
(3), relied on. 

Where an accused travelling in a train is arrested, 
he cannot be convicted under s. 12 (a) for being 
found in possession of wagering chits and money 
representing winnings which the accused intended 
to distribute at some other place, unless those winn- 
inga are shown to be winnings of gaming in a publio 
place. 

When a provision of the law has been given a 
particular Sem by the Courts, and it is re-enacted: 
or left substantially unaltered after amendment, it 
may be assumed that the Legislature has accepted the 
view taken by the Court. 

Per Beaumout, C. J.—Of course, it is beyond 
question that Judges have to deal with the 
law as they find it, and must give effect to any 
enactment of the Legislature. The fact that a 
Judge thinks that a particular enactment is 
irrational or unfair, is irrelevant, provided the enact- 
ment is in such clear terms as to admit of no doubt 
as to its meaning, But a Judge, construing an Act 
of Parliament, is nota mere automaton whose only 
duty isto give out what he considers to be the 
primary meaning of the language used, A Judge 
must always consider the effect of any construction 
which he is asked to put on an Act of Parliament, 
and if he comes to the conclusion that a particular 
construction leads to a result which he considers 
irrational or unfair, he is entitled, and indeed bound ` 
to assume that the Legislature did not intend such 
a construction to be adopted, and to try to tind some 
more rational meaning to which the words are. 
sensible. 

Cr. A. against the order of the acquittal 
passed by the Sessions Judge, Kaira. 

Mr. P. B. Shingne, the Government 
Pleader, fer the Orown. 

Mr, I. B. Desai, for tne Accused. 

Broomfield, J—The accused in this 
case was convicted of an offence under 
s. 12 (a), Bombay Prevention of Gambling 
Act (Bombay Act IV of 1887). The convie- 
tion and sentence were set aside on appeal 


by the Sessions Judge and this is an appeal 
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by Government against the acquittal. The 
accused is a cotton broker working in 
Surat. He belongs to Bhadian, a village 
in Baroda territory. He has a house there 
and visits the place several times a month. 
When he wes travelling by train from 
Surat to Anaad, which is the station for 
Bhadran, he was arrested at Anand station 
by a Police Inspector who had received 
secret information that he was in posses- 
sion of money and chits relating to wager- 
ing or betting on cotton futures. He was 
searched and in his pockets were found 
Rs. 1,698-4-0 and six chits of the deserip- 
tion known as satta chits. On the strength 
of these chits, which were explained in 
Court by the Police Inspector and a 
witness acquainted with the business of 
speculating in cotton, both Courts have 
held it proved that the money - in the 
accused’s possession represented the wian- 
ings of certain persons in Bhadran who had 
been wagering on American futures and 
that the accused was on his way to Bhadran 
in order to distribute the money. These 
findings of fact have not been challenged in 
the appeal. 4 

Section 12 (a) is as follows: 

“A Police Officer may apprehend and search with- 
out warrant—(a) any person found gaming or 
reasonably suspected to be gaming in any publio 
street, or thoroughfare, or in any place to which the 
public have or are permitted to have access or in any 
Yace-course.” 

Clauses (b) and (e), with which we are not 
concerned (except in so far as they show the 
. nature of the offences at which the section is 

‘aimed); refer to persons setting birds or 
animals to fightin anv public place. Then 
the section goes on: 

“Any such person shall, on conviction, be punish- 
able with fine.............0....02 With imprisonment ag 
provided.” 

The charge against the accused in this 
case was: 

“That you on or about January 31, 1937, at 
Anand Station were reasonably suspected to be 


gaming atthe Anand Railway Station platform and 
thereby committed an offence punishable under s. 12 


{a).” 

The accused was convicted by the Magis- 
trate of being reasonably suspected to be 
gaming at Anand Station. He was fined 
Rs. 500 and the money found on him was 
confiscated. It would be a remarkable 
departure from the accepted principles of 
criminal justice if the mere fact of being 
Teasonably suspected by a Police Officer 
were to be held sufficient to justify a convic- 
tion of a criminal offence. Owing to the 
interpolations made from time to time in 
the Act, the“ law of gambling has no doubt 


fimrkor v. doMapnat GovinpBHat (BOM.) 


589 


assumed a form different in some respects 
from the intention of the original framers 
of the Act. But I cannot believe that the 
law has been changed to this extent. A 
man may be arrested’'on a reasonable 
suspicion of gaming ina public place but 
he can only be convicted of the offence at 
which the section is aimed, viz, actual 
gaming in public. The concluding portion 
of the section, in my opinion, supports that 
view, This runs as follows: 

“When anything has been found on or about any 
person and a Oourt is satisfied that the Police 
Officer has reasonable grounds for suspecting that 
such thing was an instrument of gaming, such 
circumstances shall, until the contrary is proved, 
be evidence that such thing was an instrument 
of gaming and that the person on or about whom 
the thing was found was present for the purpose 
of gaming.” 

It would seem to be unnecessary to 


-inquire whether articles found are or are 


not in fact instruments of gaming if a 
reasonable suspicicn is sufficient to justify 
a conviction. However, this point is not 
really material asin effect the Magistrate 
found the accused guilty of gaming in a 
public place. The real question is whether 
the act of the accused amounts to an offence 
under e, 12 (a) as the Act now stands. In 
s. 3, which is the defining section, it is stated 
that gaming includes weg ening or betting. 
By the Amending Act, Bombay Act I of 1936, 
the following words were inserted in the 
definition : 

“The collection or soliciting of bets, receipt or 
distribution of winnings or prizes in money or 
otherwise in respect of wagering or betting or any 
act which is intended to aid or facilitate wagering or 
betting or such collection, soliciting, receipt or dig- 
tribution shall be deemed to be gaming.” 

So that gaming now includes various ane 
cillary and accessory acts, among others, the 
act done by the accused, viz., the carrying 
or conveying of the winnings of gaming 
for the purpose of distribution. But it is 
to be noted that gaming is not an offence 
except as made punishable by certain 
other sections of the Act, viz.,ss.4and 5 
which deal with keeping common gaming 
houses and gaming therein and s. 12, which 
deals with gaming iu public places. 
Therefore, it seems to me that when we 
are concerued with a particular form of 
gaming made punishable under the Act and: 
the charge, as here, is based on one ‘of the 
ancillary acts in the definition, some connec: 
tion ought *to be shown between that act 
and the particular form of gaming which 
is the subject of the charge, The dis- 
tribution of the: profits of gaming in a 
common gaming house is a part of the 
offence of keeping a common gaming house 
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But the distribution of the profits of some 
other kind of gaming cannot be part of 
that offence unless you prove the necessary 
ingredients of that offence and show for 
instance that thé distribution of the money 
in question had something to do with the 
business of a common gaming house. The 
distribution of the profits of gaming in a 
public place is part of that offence and so is 
any act facilitating the same. But if the 
charge is gaming in a public place and the 
only act alleged is one which facilitates 
the distribution of profits of some other 
kind of gaming, the ancillary act cannot, 
in my opinion, be said to form part of 
the offence charged, unless it is an overt 
act which itself amounts to gaming in 
public within the intendment of the sec- 
tion, 

There is no evidence in this case that 
what may be called the actual ‘or substan- 
tive gaming took place in a common gaming 
house or in a public place. The idea 
underlying the prosecution case appears to 
be that there is a common gaming house 
somewhere, probably in Surat, where an 
illegal business of gambling on cotton 
futures is carried on, and that the money 
which the accused had in his possession 
represented winnings resulting from this 
illegal business. If the prosecution had 
been able to prove those facts, the accused 
would have been guilty of an offence under 


“8. 4 (c) of the Act, and if he has com- 


mitted any offence at all, I think, that is 
the offence he has committed, But there 
is in fact no evidence. We do not know in 
the least how or where. the actual gaming 
took place. It is possible, though perhaps 
not very probable, that it was not illegal 
gaming at all. 

Obviously then if cannot be said that 
the money with the accused was the 
winnings of gaming in a public place and 
the prosecution does not even suggest that. 
Equally obviously the accused did no overt 
act which in itself amounted to gaming in 
public. He appeared to bean ordinary 
passenger. Noone would have known 
that he had any connection with gaming 
if he hadnot been apprehended and 
searched. In fact it probably did not 
beconie publicly known at all dshe was 
apparently searched in a private room. 
In these circumstances I am not pre- 
pared to hold that any offence under s. 12 
(a) has been committed. 

To put my view in a nutshell I would 
say that, though the distribution of the 
winningsof gaming and any act facilitating 
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the same is gaming, it is not gaming in a 
public place, unless (4) the winnings are 
the winnings of gaming in a public place, 
in whichcase the mischief aimed at has 
been committed somewhere, or (b) the 
distribution or ancillary act is itself public. 
In Emperor v. Jusub Ally (1) it was held 
that the mischief aimed at in s. 4 of 
the Act is a mischief clearly distinct 
from that aimed atin s.12: 

“In the one case comparative. privacy for profit, 
in the other the bad publio example and accessibi- 
lity to the public, would seem to constitute the 
gravamen of the offence. Section 12 aims at gam- 
bling in a public place or thoroughfare, ordinarily 
withno intervening obstruction to the public view 
where there is voluntary publicity.” 

I think thishas always been the law, 
Emperorv. Jusub Ally (1), has been 
referred to apparently with approval, 
certainly withno expression of dissent 
in latter cases, e. g. Emperor v. Hussein (2) 
and Emperor v. Fakirbhai (3). According 
to a well-known rule for the interpre- 
tation of statutes when a provision of the 
law has been given a particular meaning 
by the Courts and it is re-enacted or left 
substantially unaltered after amendment, 
it may be assumed that the Legislature 
has accepted the view taken by the Court. 
Since Emperor v. Jusub Ally (1) was 
decided s.3has been amended by the 
insertion of the words to which I have 
already referred and in other ways not 


material for our present purpose. 
In 5.12 the words in cl. (a) originally 
were : 


“any person found playing for money or other. 
valuable thing with cards, dice, counters or othér, 
instruments of gaming used in playing any gais- 
not being agame of mere skill, in any publio 
street, place or thoroughfare”, 

The words asnow amended are as given 
in the beginning of this jugdment. These 
amendments, in my opinion, have madeno 
difference tothe law so ag to affect the 
principies laid down in Emperor v. Jusub 
Ally (1). The accused cannot be convicted 
unless we hold that the Legislature has 
by these amendments created an entirely 
new form of illegal gaming; that itis now 
a crime to carry on one’s person the 
winnings of any form of gambling with 
the object of distributing them if one 
uses any public conveyanve or any 
public highway; and that it makes no 
difference at all whether the gaming 
itself ‘was legal or illegal and whether 


(1) 29 B 386; 7 Bom. L R 333; 2 Or. L J 252. 

(2) 30 B 346; 8 Bom. L R 22; 3 Or. LJ 216, 

(3) 28 Bom. L R92; 93 Ind, Oas. 244; A IR 1926 
Bom, 149; 27 Or LJ 25%, . 
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the money be carried openly or in secret. 
The practical effect cf this view cf 
the law seems tome to be that aman 
may be punished, nominally for gaming 
in a public place, thcugh he has actually 
done nothing in public, when the real case 
against Lim is that he is .suspected of 
keeping a common gaming house or of 
assisting in conducting such a business, 


the Police not being able to prove that 
offence cr not wanting the trouble of 
collecting the evidence. Moreover, the 


suspect, it would appear, can be punished 
precisely as ifthe suspicion were proved 
fact. It is hardly necessary for me 
tosay that I quite realize thatif the 
intention ofthe Legislature to change 
the law in this way is clearly expressed, 
the Courts have no option but to give 
effect tothat intention. But I can find 
ncthing in the Act as amended which on a 
reasonable construction of itẹ provisions 
requires one to hold that this was intended, 
and I am not prepared to accept the view 
put forward cn behalf of Government 


that this is the meaning of the 
law. I would, therefore, dismiss the 
appeal. 


Beaumont, C. J.—I have had an oppor- 
tunity of reading the judgment just deli» 
vered of my learned brother Broomfield 
andI agree withit. But 1 should like to 
add a few words in defence 10 the argument 
of thelearned Government Pleader. The 
accused in this case was admittedly 
arrested at Anand station which is a place 
to which the public have access, and on 
being searched, there was found in bis 
possession a substantial sum of money 
which, it has been found, represented the 
proceeds cf geming, and which he was 
taking toanother place for the purpose 
of distribution; and there were also found 
upon him certain chits which were 
instruments of gaming. In these circum- 
stances he is charged under s. 12, Bombay 


Prevention of Gambling Act, 1887, 
with gaming in a place, viz, Anand 
station. 


Now it is perfectly plain that according 
to the ordinary use of language he was not 
gaming in Anand station. There is no evi- 
dence that anybody was gaming at Anand 
station, or that anybody had ever gamed 
at Anand station. But it is suggested that, 
reading the ‘definiticn of ‘gaming’ into the 
charging section, he was guilty of gaming 
at Anand station. Section 12 provides that 
a Police Officer may apprehend any perron 
found gaming or reasonably suspected to be 
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gaming in any public street, or thorough- 
fare, or in any place to which the public 
have access ot in any race-course. Then it 
is provided that any such person shall, on 
conviction, be punishable. 1 may observe in 
passing that I entirely agree with Broom- 
filed, J's view that the conviction must be 
of gaming, and not merely of being reason- 
ably suspected to be gaming. Now it is 
perfectly plain that the accused does not 
fall withia the words of this section taken 
by themselves, because he was not gaming 
in a public place But, it is said, and rightly 
said, that we must read the section in con- 
junction with the definition of “gaming” 
contained in the Act. That definition con» 
tains the following words: 

“The collection or soliciting of bets, receipt or 
distribution of winnings or prizes in money or 
otherwise in respect of wagering or betting or any 
act which is intended to aid or facilitate wagering 
or betting or such collection, soliciting, receipt or 
distribution ehall be deemed to be gaming.” 

The learned Government Pleader argues 
that reading that definition or the material 
parts of it intos. 12 (a) you get this, that 
anyone who is doingin a public place any 
act intended to aid or facilitate betting 
or the other matters referred to in the 
definition, including the distribution of win- 
nings, shall, on conviction, be punishable, 
It is to be noted that the definition says 
nothing about unlawful gaming but uses 
the words ‘wagering or betting’, so that 
on the construction suggested, a person 
who does anything in a public place which 
is intended to facilitate betting is guilty of 
gaming in a public place, though the actual 
gaming which he intends to facilitate is 
lawful, For example, anyone who proceeds 
along a public thoroughfare to the ‘race- 
course at Mahaluxmi with a race-card, 
which is an instrument of gaming, in his 
pocket, and with money which he intends 
to employ in lawful betting is doing some- 
thing in a public place which facilitates 
betting, and on the argument of the learned 
Government Pleader is liable to be con- 
victed of gaming in a public place. In my 
opinion, it is quite impossible to attach 
such an extravagant meaning to the Act, 

The learned Government Pleader says 
that we must take the language as we find 
it and construe it strictly. That is an argu- ` 
ment which has been presented to me in 
one form or another in a good many cases, 
Of course, it is beyond question that Judges 
have to deal with the law as they find it, 
and must give effect to any enactment of 
the Legislature. The fact that a Judge thinks 
that a particular enactment is irrational or 


abe 
unfair, is irrelevant provided the enactment 
is in such clear terms as to admit of no 
doubt as to its meaning. But I protest 
against the suggestion that a Judge, con- 
struing an Act of Parliament, is a more 
automaton whose only duty is to give out 
what he considers to be the primary mean- 
ing of the language used. A Judge must 
always consider the effect of any contruc- 


tion which he is asked to put on an Act of. 


Parliament, and if he comes to the conclu- 
sion that a particular construction leads to 
a result which he considers irrational or 
unfair, he is entitled, and indeed bound, to 
assume that the Legislature did not intend 
such a construction to be adopted, and to 
try to find some more rational meaning to 
which the words are sensible. In the present 
case the Legislature has not in so many 
words enacted that a person who in a public 
place does something which facilitates 
gaming is himself gaming in a public place. 
We are asked to extract that meaning by 
reading the definition intos. 12,and in my 
opinion, we are not justified in doing so. 
I agree with the view ofthe definition 
which Broomfield, J. has expressed. I think 
that the words ‘intended to aid or facilitate’ 
the various acts described must be read as 
anclilary to the general words of the defi- 
nition. Before you can convict a man of 
aiding or facilitating an act, you must show 
that that act has taken place and that it is 
an offence. If it be proved that gaming has 
taken place in a public place, then anyone 
who is shown to have aided or facilitated 
puch gaming is guilty, although he has not 
himself taken part in the actuai gaming. 
But in my opinion, itis impossible to con- 
vict a person under this statute of aiding 
or facilitating an act when the act itself 
which he has aided or facilitated is not 
shown to be a criminal act. In my judg- 
ment, therefore, the appeal should be dis- 
missed. 

Norman, J.—When the case was first 
argued before us, I was inclined to the view 
that the appeal ought to succeed. Upona 
literal construction of s. 12 (a) read with 
the extended definition of ‘gaming’ con- 
tained in the last five lines of para. 2 of 
s. 3, there is no doubt that the accused ig 
guilty’ of gaming in a public place. I did of 
course realize that it is prima facie un- 
reasonable to make an anciflary act an 
offence when the main act is not an offence, 
but I was not convinced that that was a 
sufficient ground for disregarding the literal 
meaning of the Act. It also occurred to me 
that the object of the amended definition 
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might be either to allow a conviction for 
facilitating gaming when it was impossible 
to discover where the actual gaming took 
place, or to make facilitation an offence 
when the gaming itself took place outside 
British India. But until I heard the judg- 
ment of my Lord, the Onief Justice, I had 
not yuite realized the startling result that 
would be produced by adopting an abso- 
lutely literal construction of the words of 
the Act, I respestfully agree that such a 
construction should not be adoptéd unless 
the wording is so abundantly plain that 
no other construction is possible. The object 
of the Act is not to prevent all gaming but 
merely certain kinds of gaming, that is to 
say, gaming in a public placeor gaming in 
a common gaming house. Itis, therefore, 
perhaps not unreasonable to understand 
the phrase ‘wagering or betting’ in the last 
five lines of para. 2ofs8. 3.as wagering or 
betting which is illegal under the Act, or 
at any rate would be illegal if the Act 
applied to the locality where the wagering _ 
or betting took place. In this view the.” 
distribution in British India of the winn- 
ings of gaming in a publie place or a 
common gaming house taking place outside 
British India would fall within the mis- 
chief of s. 12 (a). I agree that the present 
appeal should be dismissed. 
D. | Appeal dismissed. 


. RANGOON HIGH COURT 
Civil Miscellaneous Application No. 60 
of 1937 
November 10, 1937 
Roseets, O. J., AND DUNKLEY, J. 
In the matter of U KUN, BAR at Law— 
RESPONDENT 

Legal Practitioner—Conviction of—Case sent to 
Bar Council for enquiry into his conduct—Duty of 
Bar Councitl—Whether it can justify action of legal 
practitioner—Disciplinary action — Criminal pro- 
ceedings against Counsel finally conciuded-—Pre- 
sumption as ta their correctness—Subsequent enquiry 
as to whether disciplinary action should be taken 
against him—Question to be determined—Defamation 
—Justification can only be under exceptions to 
8.499, Penal Code (Act XLV of 1860) or privilege. 

Where a legal practitioner has been convicted 
of a criminal offence and his case is sent for 
an enquiry by a Tribunal of the Bar Oouncil 
into his conduct with a view to seeing whether 
he has done anything which seems to indicate the 
necessity of taking disciplinary action against him, 
the Tribunal should merely record the fact that 
he had been convicted of an offence and ask him 
to show cause why no disciplinary action should 
be taken against him. The Trinunal cannot go 
further and justify the action of the legal 
practitioner. 

When criminal proceedings are taken against a 
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Pleader or an Advocate and finally concluded, they 
must be taken to have been rightly decided and 
the question to be determined in a subsequent 
enquiry as to whether the Advocate or Pleader 
ought to have disgiplinary action taken against 
him is whether, upon a perusal of the facts and 
Circumstances disclosed in the evidence in the 
criminal proceedings, his offence has been one im- 
Plying a defect of character which unfits him to 
be a Pleader or Advocate. Such a defact- of 
character normally involves moral turpitude. 

No man can ever the justified in disseminating 
defamatory matter unless he can bring himself 
wit one of the exceptions to a. -499, 
Penal Oode, or unless his action is privileged in 
other respects. When it is held that he did not 
act in good faith, it must be wrong to say that 
he was justified in acting ashe did. 

Mr. UTun Byu, The Government-Ad- 
vocate, for the Crown. 


Mr. Compagnac, for the Respondent. 


Roberts, C. J.—This case comes before 
us for such action as it may appear ought 
to be taken under the Bar Councils Act, 
1926, one U Kun, an Advocate of this High 
Court, having been convicted of the offence 
of defamation, contrary to s. 499, Indian 
Penal Code, and having been required by 
the Magistrate to eater into a bond and 
to come up for judgment when called 
upon within a period of two years, under 
the provisions of s. 562, Oriminal Proce- 
dure Oode. The Advocate thus convicted 
did not appeal against his conviction, and 
we must take it for all purposes there- 
fore that that conviction was right. An 
enquiry has been held by a Tribunal of 
the Bar Councilinto his conduct with a 
view to seeing whether he has done any- 
thing which seems toindicate the neces- 
sity of taking disciplinary action against 
him, andthe Tribunal, we think, should 
have merely recorded the fact that he had 
been convicted of anoffence and have asked 
him to show cause why no disciplinary 
action should be taken against him. But 
the Tribunal framed charges which involved 
a consideration of the law of conspiracy 
and which also included an allegation thas 
he had published the defamatory matter 
knowing it to be false; and they exonerated 
him of guilt on ths charges thus framed. 
They have even gone further and said 
that he was justified in the action which 
he took. 

The charge brought against him in the 
Magistrate's Court and the matters out of 
which these incidents arose from the 
writing of a Ietter by the Advocate to the 
Registrar of the High Court inviting him 
to call for papers and institute enquiries 
upon certain allegations made in affidavits 
of which the Advocate enclosed copies, The 
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affidavits contained charges which were 
clearly defamatory and if untrue of a 
scurrilous nature and by writing in the 
way he did, we are clearly of opinion 
that as a responsible citizen he was dis» 
seminating defamatory matter and making 
himself responsible for its republication. 
We think that if he bad desired to take 
any acticn and had been taking action in 
good faith, he would have adopted a 
course different from that which he did, 
and the Magistrate who tried the case— 
and beyond whose judgment we cannot 
go—took the same view and arrived at a 
finding of fact which we cannot disturb 
that U Kun had not in all the circum- 
stances of the case acted in good faith in 
forwarding the affidavits in the way he 
did. Itis, therefore, necessary to aay that 
the Committee of the Bar Oouncil must be 
held wrong in declaring that he was 
justified in the action which he took. No 
man can ever be justified in disseminating 
defamatory matter unless he can bring 
himself within one of the exceptions to 
s. 499, Indian Penal Oode, or unless his 
action is privileged in other respects. 
Having been held that he did not act in 
good faith, it must be wrong to say that 
he was justified in acting as he did. 

When we come, however, to consider the 
measure of guilt which we ought to impute 
to him, the matter is rather different. It 
has been held, following a number of 
decided cases in this Higa Court and else- 
where, that when criminal proceedings are 
taken against a Pleader or an Advocate 
and finally concluded, they must be taken 
to have been rightly decided, and the 
question to be determined in a subsequent 
enquiry as to whether the Advocate or 
Pleader ought to have disciplinary action 
taken against him is whether upon a 
perusal of the facts and circumstances 
disclosed in the evidence in the criminal 
proceedings; his offence has been one 
implying a defect of character which 
unfits him to be a Pleader or Advocate. 
Such a defect of character normally in- 
volves moral turpitude. 

We are of opinion that in this case the 
action of U Kun was exceedingly ill*advis- 
ed. “He took some part 
tion of some of the affidavits, and” the 
nature of the allegations made in them 
made it desirable for him to have cor- 
roborative material if any action were to 
be taken by him, and also to have pointed 
out that he was merely passing on infor- 
mation in good faith for what it was 
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worth with the object of an enquiry being 
held and with bona fide intentions. But 
we do not think, while it is not open 
to us to question the propriety of the cri- 
minal conviction, that what he has done 
is of such nature as to render him to be 
unfit to be an Advocate, or even to call for 
any disciplinary action on our part beyond 
saying that we trust that responsible 
citizens, when afforded the opportunity of 
making charges against persons (whether 
known tothem or not) of which they have 
not ascertained the truth, should be careful 
not to aggravate the defamatory nature of 
the matter by lending their support to an 
implied acceptance of it without careful 
investigation into its nature. AsI say, we 
have come io the conclusion that in all the 
circumstances no further action need be 
taken in this matter, but U Kun will 
have to pay the costs of the Bar Council 
enquiry and the hearing before this Court: 
10 gold mohurs before the Bar Council 
and 10 gold mohurs here. 

Dunkley, J.—I agree. 

8. Order accordingly. 





| LAHORE HIGH COURT 
First Civil Appeal No. 68 of 1937 
November 29, 1937 
Buarpg, J. 

RAM CHAND—Derrenpsant—APPELLANT 

versus 

SHAMAS DIN, PLAINTIFF AND OPHERS— 

DEFENDANTS-—RESPONDENTS 

Civil Procedure Code \Act V of 1908), 8. 47—Sutt 
by judgment-debtor to set aside sale held in execu- 
tion and confirmed—Ground of claim that applica- 
tion under O. XXI, r. 89, by his sister was not 
brought to notice of Court fraudulently by decree- 
holder-~Matter held could be decided under 3.47 and 
not by separate suit. 

The plaintiff, a judgment-debtor, brought a suit 
to set aside the sale held in execution of a decree. 
One of the grounds of hie claim was that his sister 
had made sn application under O. XXI, r. ¢9, 
Civil Procedure Code, and had deposited the neceg- 
sary amount, but that this application was fraudu- 
lently removed by the deciee-holder and the sale 
was obtained without this application being brought 
to the notice of the Courtor any decision given 
thereon: 

Held, that the matter came within the provisions 
of s. 47, Civil Procedure Oode, and could only be 
decided under that section and not by , a separate 
suit. “The mere fact that the sale was confirmed 
and that an auction-purchaser was interested was 
no ground for holding that s. 47, Qivil Procedure 
Code, could notapply; Prosanno Kumar Sanyal v. 
Kali Das Sanyal 1), followed, Bhagwan Das v. 
Suraj Prasad (2), distinguished. 

F.C. A. from an order of the District 
Judge, Attock at Campbellpur, dated Feb- 
ruary 6, 1937. 
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“Mr. Prakash ‘Chandar for Mr. Shamair 
Chand, for the Appellant. EN 
Mr. Ganesh Datta, for the Respondents. 


his land which had been effected in- erect 
tion proceedings relating toa decree against 
him. The trial Court held that. the suit 
was barred by the provisions of s. 47, Civil 
Procedure-Code, as well ad. under. O. XXD 
r. 92 (3), Civil Procedure Code. On appeal 
the learned District Judge, however, came 
to the conclusion that the suit was based 
on ground of fraud which was wider than 
the grounds which could be urged in an 
application under O. XXI, r. 90, Civil Pro- 
cedure Code, and therefore the suit was 
competent.. He accordingly aecepted. the 
appeal and remanded the suit for re- 
decision. From this order of remand the 
present appeal has been preferred by the 
defendant. The learned Counsel for the 
appellant urged that there were two grounds 
on which the plaintiff had based his claim, 
namely (1) that the notice as regards the 
sale was not served on him when he was in 
jail and the sale was effected without his 
knowledge, and (2) that on January 2, 1935, 
the plaintiff's sister made an application 
under O. XXI, r. 89, Civil Procedure Code, 
and had deposited the necessary amount, 
but that this application was fraudulently 
removed by the decree-holder and the sale 
was obtained without this application béing 
brought to the notice of the Court or.any 
decision given thereon. ee es 

As regards the first point, the learned 
District Judge has himself held that a 
separate suit would be barred by the pro- 
visions of O. XXI, r. 92 (3), Civil Procedure’ 
Code, and itis, therefore, unnecessary to con» 
sider that point. The learned Counsel for 
the appellant has, however, urged that the 
learned District Judge was not right in 
holding that the other ground of fraud in 
respect of the application under O. XXI, 
r. 59, could be agitated by a separate suit. 
He contended that the matter really was 
within the provisions of s.4/, Oivil Proce- 
dure Code, and could only be decided under’ 
that section and not by a separate suit. In 
support of this contention, the learned 
Counsel relicd cn a decision of their Lord- 
ships of the Privy Councik reported in 
Prosanno Kumar Sanyal v. Kali Das Sanyal 
(1). The learned Counsel for the respon- 
dent on tte other band contended that s. 47 


(1) 19 O 683; 19 I A 186; 6 Sar, 209 (P 0), 
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was not applicable, as the sale had already 
been confirmed and a third party, namely 
the auction-purchaser, was interested. But 
neither of these contentions appears to me 
to have force, in view of the Privy Oouncil 
decision referred to above. In that case 
also the sale had been confirmed and it was 
held that the mere fact that an auction- 
Purchaser was interested was no ground 
for holding that s. 47, Civil Procedure 
Code, could not apply. The learned Dis- 
trict Judge has relied on a ruling of the 
Allahabad High Oourt reported in Bhagwan 
Das v. Suraj Prasad (2). But in that case 
the sale had been held by the Collector, 
apparently under Sch. III, Civil Procedure 
Code, and s. 47, was held to be inapplicable. 
In my judgment the decision of the trial 
Court was correct. I therefore accept the 
appeal and setting aside the order cf remand 
passed by the learned District Judge, restore 
the decree of the trial Court with costs 
throughout. 
8, Appeal accepted. 


(2) A I R 1925 All. 146; 84 Ind. Oas. 1031;47 A 
217; 22 A L J 1080. 
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MADRAS HIGH COURT 
Civil Revision Petition No 1747 of 1931 
'  §eptember 20, 1937 


PANDRANG Row AND VeNKaTARAMANA Rao, JJ. 


ANNAMALAI OHETTIAR AND OTHERS — 
PETITIONERS é 
4 versus 
SRINIVASARAGHAVA AIYENGAR 


AND OTAERS—— RESPONDENTS. 

Civil Procedure Code (Act V of 1908),0. XXXIV, 
y. l—Suit on mortgage—Parties—Attaching credi- 
tor, if necessary party—He selling judgment- 
debtar's property in execution of his decree and 
purchasing it himself—Whether still necessary 
ee of Property Act IV of 1882), 

- & UL (1). 

No doubt, ordinarily a Court should deal with 
the rights of the parties as they stood at the in- 
stitution of the suit, but where the continued 
existence of those rights is an essential requisite 
for according the relief asked for and such rights 
have been lost before the relief could be granted, 
the Court cannot but take notice of the altered 
circumstances and decline to give the petitioners 
that relief to which they, by their own act in 
bringing the property to sale before filing the 
petition, have disentitled themselves. No doubt 
an attaching creditor is not a necessary party 
to a suit on a mortgage and an order striking 
his name out in so far as he purports to assert a 
paramount claim and raises questions of priority 
is correct. But by virtue of the statutory right of 
redemption conferred under s. 91 (f), Transfer of 
Property Aot, he will be proper party to the suit 
and it is not open to a Court to strike out the 
mame of a party as an- unnecessary party if he is 


otherwise a propér party to the suit, Even apart? 
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trom s. 91, an attaching creditor may, in certain 
cases, be permitted to intervene and be made a 
proper party to the suit for the purpose of safe- 
guarding his rights, i e., tosee that the interest of 
his judgment-debtor which might be sold under 
the mortgage decree to be passed is correctly 
determined. If the attaching creditor proceeds to 
sell the property in execution of his decree, ths 
Court sale releases the property altogether from 
attachment and with it the right of redemption 
which thestatute confers on him and such rights 
as he can allege as an attaching creditor also go 
What the Court auction-purchaser acquires 
is only the right, title and interest of the judg- 
ment-debtor and not the right of the attaching. 
creditor and thereafter he can only agitate such 
rights as the judgment-debtor has. The fact that 
the attaching creditor himself becomes the purchaser 
is immaterial. Subramanian Chettiar v. Sinnammal 
(1), Chamiyappa Tharagan v. Rama Ayyar (2) and 
Veyindramuthu Pillai v. Maya Nadan (3), referred 
to. 


O. R. P. fromthe judgment of the Sub- 
Judge, Kumbakonam, in O. S. No. 3 of 1930. 

Messrs. T. R. Venkatarama Sastry and 
S. V. Venugopalachari, for the Petitioners, 

Messrs, K. S. Krishnaswamy Iyengar and 
S. Narasimha Iyengar, for the Respondents. 


Venkataramana Rao, J.—This is an 
application to revise the order of the learned 
Subordinate Judge of Kumbakonam striking 
out the names of the petitioners, who had 
been impleaded as defendants Nos. 18 to 20 
in O. S. No 3 of 1930 as unnecessary parties 
thereto. The argument of the learned 
Counsel for the petitioners before us is that 
though they may not be necessary parties, 
they having been made parties to the 
suit, it is not open to the learned Judge 
to pass the order he did. The relevant 
facts to deal with this contention are few 
and not in dispute. Tne petitioners obtains 
ed a decree for money in O. S.No, 41 
of 1915 on the file of the Subordinate 
Judge of Kumbakonam on December 22, 
1916, against certain defendants personally 
and against certain defendants as legal 
representatives of their predecessor-in-title, 
Subsequent to the date of this decree, the 
plaintiff in the suit out of which this 
application arises obtained a mortgage on 
October 16, 1919, from defendants Nos, 1 
to 17 in the suit, some of whom were 
parties to the suit, O. 3. No. 41 of 1915, 
and some of whom were represented therein 
by their predecessor-in-title. The present 
suit, O. $. No. 3 of 1930, was instituted 
to enforce the said mortgage and the 
present petititners were impleaded as defen- 
dants Nos, 18 to 20 on the ground that they 
attached the mortgaged properties in 
execution of their decree and the said attach- 
ment was subsisting. The petitioners pleaded 
inter alia that they had a paramount claim 
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by virtue of, their decree in O. S. No. 41 of 
1915, that they were entitled to priority, 
and that they were, therefore, not necessary 
parties to the suit. One of the issues in 
the suit relates to this question of priority. 
Of course they also raised other defences 
regarding the truth and validity of the 
mortgage and the extent of interest that 
would properly pass under the deed of 
mortgage. They were not allowed to raise 
issues which would not be open to the 
mortgagors-defendants to raise but were 
allowed to remain on record to safeguard 
their interests by an order dated Novem- 
ber 3, 1930. But whenthe suit came on 
for trial, the trial Judge took the view 
that having regard to the pleadings in 
the case, they were unnecessary parties 
to the suit und he, therefore, directed 
their names to be struck out and sub- 
sequently passed a preliminary decree in 
favour of the plaintiff on July 22, 1931. 
Subsequent to the date of this decree, 
petitioners proceeded to execute their decree 
in O. 8. No. 41 of 1915, brought, the 
properties to sale in pursuance of the attach- 
ment already effected by them and 
purchasing the Properties themselves on 
October 10, 1931. It is subsequent to this 
Purchase that the petitioners preferred this 
revision petition and also the appeal 
(Appeal No. 570 of 1931) complaining against 
their removal from the record. Subsequent 
to the filing of the revision petition and 
the appeal, a final decree was passed in 
the suit, O. S. No, 3 of 1930 and the 
mortgaged properties were brought to 
sale and purchased by the plaintiff. Thus 
the legal positions which the plaintiff in 
O. B. No. 3 of 1930 and the petitioners 
occupy are these: The plaintiff in O. 8. 
No. 3 of 1930 is a purchaser in execution 
of the morigage decree obtained by him 
and the petitioners are auction-purchasers 
in execution of the money decree obtained 
by them subsequent to the preliminary 
decree on mortgage obtained by the plaintiff 
in O. 8. No. 3 of 1930. The question is 
whether on this state of facts we ought 
to interfere with the order of the learned 
Subordinate Judge. 

So far as our High Court is concerned, in 
cases governed by the Transfer of* Property 
Act before the Amendment, it was settled 
by the decision of the Full Bench reported 
in Subramanian Chettiar v. Sinnammal (D), 
that an attaching creditor ja not a necessary 

(1) 53 M 881; 127 Ind. Cag, 624; A IR 1930 Mad. 
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The view 
of the learned Subordinate Judge that 
the petitioners as attaching creditors are 
not necessary parties is correct. Again, 
his order striking their names out in 
so far as they purported to assert a 
paramount claim and raised questions of 
priority is also correct. But is his order 
justified if the petitioners are viewed 
simply as attaching creditors? They may 
not be necessary parties in that the plaintiff 
cannot be compelled to join them on the 
ground that no effective decree could be 
passed without their being on the record but 
by virtue of the statutory right of redemption 
conferred under s. 91 (f), Transfer of 
Property Act, they will be proper parties 
to the suit and it is not open toa Court 
to strike out the name of a party as 
an unnecessary parity if he was otherwise 
a proper party to the suit. But the question 
still remains whether in view of the 
altered circumstances as a result of the 
Court auction-purchase, the petitioners can 
be given the relief they seek in their 
revision petition. The principle upon which 
an attaching creditor is given the right 
of redemption is stated by Wallis, O. J. 
i na Tharagan v. Rama Ayyar 

, thus: i 
( Le is merely allowed, while the attachment is 
in force, to exercise any sight of redemption the 
judgment-debtor may be entitled to for the pur- 
pose of bringing the judgment-debtor's interest to 
sale in execution of his decree more advantageously 
than if it were sold subject to the mortgage.” 

Even apart from s. 91,an attaching creditor 
may in certain cases be permitted to ‘inter- 
vene and be made a proper party to the suit, 
for the purpose of safeguarding his rights, 
i. e, to see that the interest of his judgment- 
debtor which might be sold under the 
mortgage decree to be passed is correctly 
determined. But this again is to enable 
him to effect a more advantageous sale of 
the interest of his judgment-debtor. The 
reason of the rule, however, disappears when 
the attachment ceases to be in force and an 
attaching creditor sheds the character of an 
attaching creditor either when the attache’ 
ment is raised or is otherwise put an end to. 
It'is on the basis of this principle our 
High Court has.taken the view in Veyindra- 
muthu Pillai v. Maya Nadan (3) and 
Chamiyappa Tharagan v. Rama Ayyar (2), 
since affirmed by the Full Bench in 


(2) 44 M 232; 62 Ind, Cas. 121; A I R1921 Mad. 
30; 40 M L J 65; (192!) M W N 53, 

3) 43 M 696; 58 Ind. Cas. 501; AIR 1920 Mad 
126; 39 M LJ 456; (1920) MW N 299; 28ML T 
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Subramanian Chettiar v Sinnammal (1), that 
if the attaching creditor proceeds to sell 
the property in execution of his decree, 
the Court sale releases the property 
altogether from attachment and with it 
the right.of redemption which the statute 
confers on him and such-rights as he can 
allege, as an attaching creditor also go 
with it. Wallis, C.J. explains the position 
thus in Chamiyappa Tharagan v. Rama 
Ayyar (2), at p. 240:* 

“Ooming now to the attaching creditor's alleged 
right to redeem any mortgage there may be on the 
attached property, it follows that this right must 
algo come to an end together with the attachment 
itself on the sale to ths auction-purchaser in 
execution of the decree, Thereafter the attaching 
creditor hag no concern with the property, while 
on the other hand the auction-purchaser has 
acquired any equity of redemption, or right to 
redeem the mortgaged property, but the judgment- 
debtor may have had in the property, and there 
is no necessity or justification for holding that the 
attaching creditor's right to redeem is transferred 
to the purchaser in the Court sale in execution of 
his decree.” 


What the Court auction- purchaser acquires 
is only the right, title and interest of the 
judgment-debtor and not the right of the 
attaching creditor and thereafter he can 
only agitate such rights as the judgment- 
debtor has. The fact that the attaching 
creditor himself becomes the purchaser is 
immaterial: Vide Veyindramuthu Pillai v. 
Maya Nadan (3). It is essential, therefore, 
that the petitioners should have maintained 
that character of attaching creditors if they 
wanted to assert the rights which the 
law confers upon them in order to enable 
them to effect an advantageous sale of 
the judgment debtor's property. But where 
an attaching creditor proceeds to sell the 
property without having the right, title and 
interest of the judgment-debtor defined, the 
purchaser can only get such rights as he had 
at the date of the sale. What ths petitioners 
should have done isthey should have come 
immediately after the passing of the order 
dated July 20, 1931, and got the order revised 
and the preliminary decree re-opened before 
proceeding to sell the property. But they 
elected to proceed with the execution of 
their decree and sell such right as the 
judgment dehtor had at the time of sale. 
If the present order is set aside, their 
position will, in the suit, be not as attaching 
creditors but as auction-purchasera and 
they can only agitate such rights as the 
judgment-debtora had on the date of the 
preliminary decree in O.8. No.3 of 1930. 
No doubt, ordinarily a Court should deal 
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with the rights of the parties as they stood 
at the institution of the suit, but where 
the continued existence of those rights is 
an essential requisite for according the 
relief asked for and such rights have been 
lost before the relief could be granted, 
the Court cannot but take notice of the 
altered circumstances and decline to give 
the petitioners that relief to which they 
by their own act in bringing the property 
to sale before filing the petition, they have 
disentitled themselves. 

We, therefore, decline tointerfere with the 
order of the learned Subordinate Judge and 
dismiss the revision petition but in the 
circumstances we make no order as to 
costs. The memo. of objections is dismissed 
but without costs, 


NeD, Petition dismissed, 


nena maces 


LAHORE HIGH COURT 
Second Civil Appeal No. 147 of 1938 
April 19, 1938 
Din MonaMmap, J. 
BHAGAT RAM AND ANOTHER —DEPENDANTS— 
APPELLANTS 
versus 


RALLA RAM—Puasrntirr—Respon pent. 

Limitation—Morigage—Stipulation in bond that in 
default of payment of interest for three years 
whole amount would be recovered—TInterest paid 
after eleven years—Morigage suit brought after 
twelve years from payment of interest —Fresh 
period held could be computed from date of payment 
of interest but default clause could not be revived 
and suit was time-barred. 

There was a stipulation inthe mortgage bond 
executed on April 14, 1910, that the mortgagee would 
be entitled to realise certain amount by way of 
interest every year and in case three years inter- 
est was not so paid,the mortgagee would be entitl- 
ed to recover the whole amount by sale of the 
mortgaged property. No interest was paid as 
agreed upon and the payment of interest was for 
the firsttime made on December 28, 1921, when a 
bond for certain amount was executed by the 
mortgagors in favour of the mortgagee for interest 
due upto April 14, 1921. No interest was paid 
subsequent to this period and on April 15, 1936, 
the mortgagee instituted the suit for recovery of 
the mortgage amount by sale of the property mort- 
gaged. To bring the suit in time it was sought to 
avail of the three years’ default clause in the mort- 

age bond : i 

Held, that the default took place during 
the first three years andthe cause of action arose 
on April 14, 1913, Subsequent payment of interest 
mereiy gave the mortgagee a fresh start but the 
terminus a quo’could not be altered. The mort- 
gagee, therefore, had only twelve years from the 
date of the bond dated December 28, 1921, within 
which togue,.and as he did not sue within that 


‘period, his suit was clearly time-barred. A fresh 


period of limitation could be computed from the 
time when the payment was made and no question 
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of further extension of time bya period of three 
years, as provided in the case of original default 
arose inthis case. Nathi v. Tursi (l) and Ram 
Das v. Mahomed Said Khan (2), referred to, Kashi 
Ram v. Pandy (3), distinguished. 


S. C.A. from the decree of the District 
Hoshiarpur, dated November 6, 


Messrs. Parkash Chandar and Shamair 
Chand, for the Appellants. 

Mr. Achhru Ram, for the Respondent. 

dJudgment.—tThis appeal has arisen in 
the following circumstances. A mortgage 


- bond of for Rs. 430 was executed by Bhagat 


Ram and Anant Ram in favour of Ralla 


-Ram on April 14, 1910, and it was stipu- 


lated therein that the mortgagee would be 


- entitled to realise Rs. 12-14-6 by way of 


interest every year and in case three years’ 
interest was not so paid, the mortgagee 
would be entitled to recover the whole 
amount by sale of the mortgaged property. 
It is common ground that no interest was 
paid as agreed upon and that the payment 
of interest was for the first time made on 
December 28, 192], when a bond for 
Rs. 141-13-0 was executed by the mortgagors 
in favour of the mortgagee for interest due 


“up to April 14, 1921. No interest was paid 


subsequent to this period and on April 15, 
1936, the mortgagee instituted the present 
suit for recovery of Rs. 500 by sale of the 


“property mortgaged. Several defences were 


` trial Court held that although Art. 


raised to this suit but we are mainly con- 
cerned with the question of limitation. The 


132, 


_ Limitation Act applied, the clause relating 


to default revived on December 28, 1921, 
when a bond for the payment of interest 


: was executed and consequently the money 


4 


_ became due not on the date when the bond 


was executed butonthe expiry of three 


~ years from that date. The suit was accord- 


ingly decreed. On appeal the District Judge 
also took the same view and dismissed the 


. appeal. The mortgagors have presented the 


present appeal from that decision of the 


` District Judge. 


Counsel for the parties agree that the 


` question is bare of authority and that the 


case is one of first impression. Counsel for 
the appellants, however, hag relied upon 
Nathi v. Tursi (1) and kam Das v. Moham« 
mad Said Khan (2), by way of analogy. In 
Nathi v. Tursi (1), it was held bya Divi- 
sion Bench that limitation must run from 


_ the date of the first default in the case of 


* 3346, 


Q) A LR 1921 AN, 192; 63 Ind. ; 
Joe A] i Oas. 886; 19 A L 


@)A IR 1999 All, 524; 67 Ind, Caa. 160;20 A L 
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a bond which provides that if the bor- 
rower made default in the payment of any 
instalment of interest, the lender could sue 
for the whole amount, although a period 
was fixed for re-payment if the borrower 
repaid regularly according to the terms of 
the bond. In Ram Das v, Mohammad Said 
Khan (2), the mortgagor had covenanted 
to pay interest year by year and the prin- 
cipal within three years of the date of execu- 
cution, and in case of default of the payment’ 
of the annual interest, he had empowered 
the mortgagee, without waiting for the 
expiration of the period fixed for paymént 
of the principal, to realizethe amount due 
for the principal and interest from the hypo- 
thecated property. It was held in these 


‘circumstances that the privilege of defer- 


ting payment cf the principal was condi- 
tional on the punctual payment of the 
annual interest and thatthe whole amount, 
principal and interest, became due on de- 
fault of payment of the interest for the 
first year. 

Counsel for the respondent refers to Kashi 
Ram v. Pandu (3), but I do not consider 
thatit helps him in any manner. In that 
case a decree directed that the decretal 
amount should be paid by yearly instal- 
ments, and further provided that in case of 
default being made inthe payment ofany 
two consecutive instalments, the mortgagee 
should recover possession of the mortgaged 
property. Default was made in the first two 
years but the instalments were paid later 
by the mortgagor and accepted by the mort- 
gagee. The mortgagor further paid subse- 
quent instalments but again failed to pay 
two consecutive instalments. On these facts 
it was held by a Full Bench of the Bombay 
High Court that having regard to the pay- 
ment and acceptance of instalments the 
parties had been remitted to the same 
position as they would have been in if no 
default had occurred. Jenkins, O. J., how- 
ever, added that it is a fundamental propo- 
sition of law that payment and acceptance 
of overdue instalments cannot by them- 
selves prove a waiver; the point is one to 
be determined on the circumstances of each 
case. Moreover, in Mohesh Chandra v, 
Prosanna Lal Singh (4), it was held that 
where an instalment bond gives the creditor 
the right to sue for the whole amount due 
under the bond on default, of payment of 
a single instalment, there is no waiver of 
that right by acceptance of part of an 
overdueinstalment, or by receipt of inter- 

(3) 27 B 1; 4 Bom, L R 688 (F B). 

(4) 31 O 83; 8 OWN 66, . 
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est. It may also be remarked that the case 
in both the Courts below was fought on 
the ground of s. 20, Limitation Act only, and 
no question of waiver was specifically plead- 
ed or putin issue. Sestion 20, Limitation 
Act, is clear on the point that a fresh period 
of limitation isto be computed from the 
time when the payment was made and this 
being so, no question of further extension 
of time bya period of three years, a8 pro- 
vided in thecase of original default, arises 
in this case.. Default did take place during 
the first three years and the cause of action 
arose on April 14, 1918. Subsequent pay- 
ment of interest merely gave the martgagee 
‘a fresh start but the terminus a quo could 
not be altered from what it was provided 
in the section itself. The mortgagee, there- 
fore, had only 12 years from the date of the 
bond dated December 28, 1921, within which 
to sue and as he did not sue within that 
period, his suit was clearly time-barred. I 
accordingly accept the appeal, set aside the 
decree of the District Judge and dismiss the 
suit with costs throughout. 
B. Appeal allowed. 


BOMBAY HIGH COURT 
Criminal Appeal No. 211 of 1938, 
August 3, 1938 
BROOMFIELD AND Norman, JJ. 
EMPEROR— Proszovror 
VETSUS 

VINAYAK MAHADEV HABBU-—AOCUSED. 
- Motor Vehicles Act (VIII of 1914), s. 11 (2), (b), 
()—Bombay Motor Vehicles Rules, r. 21~Whether 
comes under cl. (h) or cl. (i) of s. 11 (2)—Rule, if 
‘ultra vireg—Authority can specify and prohibit 
vekicles carrying load above certain weight. 
~ Rule 21, Bombay Motor Vehicles Rules, comes 
under cl. (4) of s. 11 (2), Motor Vehicles Act, and 
is not framed under ol. (A). The rule isnot ultra 
bea Emperor v. Cherston Baker (1), distinguish- 
ea, 

When r. 21 speaks of a specified class or classes 
of motor vehicles, what is meant obviously is 
specified by the authority who is given power to 
prohibit, that is to say, the Commissioner of 
Police or the District Magistrate ag the case may 
be. Further, there is no reason why the authority 
should not specify and prohibit motor vehicles 
carrying a load above a certain weight. 
` Or. A. against an order of the acquittal 
passed by the Sessions Judge, Kanara at 
Karwar. 


“ Mr. P. B. Shingne, Government Pleader, 
forthe Crown. 
Mr. G. R. Madbhavi, for the Accused. 
Broomfield, J—This is an appeal by 
Goverument against the acquittal by the 
Sessions Judge of Kanara of one Vinayak 
Mahadeo Habbu who was convicted of an 
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offence under s. 16, Motor Vehicles Act. 
The offence was alleged to consist of a 
breach ofa notification issued by the Dis- 
trict Magistrate of Kanara under r. 21, 
Bombay Motor Vebicles Rules “The noti- 
fication prohibited the driving on certain 
roads of the Kanara Districtof, inter alia, 
any motor vehicle, private or public, ihe 
maximum weight of goods in which exceeds 
one and a half ton. One of the roads speci- 
fied in the notification was the Kumta-Hubli 
Road. The accused, who owns a bus or 
lorry, allowed it to be driven on the Kumta» 
Hubli Road carrying a load of 189 maunds 
which is equivalent to 2 tons and 29 
maunds. There is no dispute about the 
facts nor is it disputed that the accused 
acted in contravention of the District 
Magistrate's notification. The defence put 
forward in the trial Court and accepted in 
appeal by the Sessions J udge is that r. 21, 
Motor Vehicles Rules, is ultra vires of the 
Local Government and that therefore a 
breach of the notification issued by the 
District Magistrate does not amount to any 
offence. The only question in this appeal 
therefore is, whether this r. 21 is or is not 
ultra vires of the Local Government. 

The Local Government has power to 
make rules under the Motor Vehicles Act, 
VILL of 1914 under s. 11 of the Act. Sub- 
s. (1) of that section gives a general power 
to make rules for the purpose of carrying 
into effect the provisions of the Act and 
regulating the use of motor vehicles or any 
class of motor vehicles in public places. 
Sub-section (2) specifies the purposes for 
which rules may be made, these purposes 
being set out in els. (a) to (t). It is ex- 
pressly stated, however; that this specifica- 
tion of the purposes for which rules may 
be made by the Local Government 18 with- 
out prejudice to the generality of the powers 
given by sub-s. (1). The only clauses iu 
sub-s. (2) with which we are directly con- 
cerned are: cl (h) prohibiting or regulating 
the driving of motor vehicles in public 
places, where their use may, In the opinion 
of the Local Government, be attended 
with danger or inconvenience tothe public, 
and cl. (i) providing _generally for the 
prevention of danger, injary or annoyance 
to the public or any person, or danger or 
injury to property, Or of obstruction to 
trafic. The Bombay Motor Vehicles Rules 
have been framed by the Local Government 
in exercise of the rule-making power given 
by s. 11 of the Act. Rule 21 with which we 
are particularly concerned ig io these 


terms; 
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“A motor vehicle shall not be driven on any foot- 
way, nor shall any motor vehicle of a specified class 
or classes of motor vehicles be driven on any road 
in any public place where such traffic hag, either 
temporarily or permanently, been prohibited in the 
Oity of Bombay by the Commissioner of Police or 
elsewhere by the District Magistrate.” 


The learned Sessions Judge is of opinion 
that this r, 21 must have been framed under 
cl. (h) of sub-s. (2) of 8.11. If that view 
is correct, it might reasonably be said to 
follow that the rule, in so far as it dele- 
gates power to the Commissioner of Police 
and the District Magistrate, is ultra vires, 
for the power given by cl. (h) is to prohibit 
the driving of motor vehicles in places 
where theiruse may be attended with dan- 
ger or inconvenience to the public, in the 
opinion of the Lccal Government, and the 
. effect of r. 21 obviously is that the 

driving is prohibited where it is considered 
to be dangerous or inconvenient, in the 
opinion of the Commissioner of Police cr 
- the District Magistrate. This position was 
conceded in the lower Courts. The learned 
Government Pleader in this Oourt was not 
prepared to admit that the Local Govern- 
ment must necessarily express its opinion 
in the case of particular roads or places. 
We should, however, have found it difficult 
tobold that r.21 could be regarded asa 
valid rule if it could only be based upon 
the provisions of cl. (h). 


We do not agree, however, with the 
learned Sessions Judge in his view that 
r. 21 is framed solely under cl. (h) and 
derives its sole validity from that provision. 
The learned Judge has attached consider- 
able importance to the frame of the rules 
and the order in which they are made. He 
says that ifthe rules are read togetker, it 
will appear that they have been framed 
in a serial order under cls. (a) to(h) of 
sub-s. (2). He gives an instance of this: 
cl. (g) of 8. 11 (2) relates to the limiting of 
the speed at which motor vehicles may 
be driven and r. 20 also deals with speed 
limits. He infers that as r.20 corresponds 
to cl (g), r, 21 must correspond to cl. (h;. 
But as a matter of fact if the rules are 
sarefully read as a whole, they do not bear 
æt the learned Judge's view at all. The 
urdér of the rules is evidently not based on 
the order of cis. (a) to(ijin s. M (2). 
Rules 2 to 5 deal with drivifg licenses, a 
matter which comes under s. 11 (2) (d). 
Rules 6 and 7, and also rr.10 to12 and 15 
to 18 deal with registration which is the 
subject of s. 11 (2) (a). Rules 8 and 9 
which deal with distinguishing numbers 
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on motor vehicles relate to s, 11 (2) (b). 
Rules 22 and 24 relate to s. 11 (2) (e), 
r. 27 tos. i1 (2) (f) and r.31 tos. 11 (2) 
(e). Moreover, there are several of the rules 
which it is difficult to refer to any of the 
specific clauses in 8.11 (2) except possibly 
to cl. (4). I may mention r. 19 which deals 
with the rule of the road, r. 34 which 
deals with notice boards and danger signals 
and r. 42 which prescribes a maximum 
width and length in the case of motor 
. vehicles. What the learned Sessions Judge 
has omitted to notice is that the object 
of r. 21 may be and the object of the noti- 
fication issued by the District Magistrate in 
this case almost certainly was to prevent 
the risk ofiojury to the roads. -Driving a 
motor with the load of a weight in excess 
of one and a half tonis not likely to cause 
danger or inconvenience to the public. 
At any rate it is very much more likely to 
cause damage to the road, and we think 
that that is what the notification was intend- 
ed to prevent. Mr. Madbhavi who appears 
for the accused in this appeal has 
conceded this. But unless the Rule is 
intended to prohibit the driving of motor 
vehicles in places where it would be 
attended with danger or inconvenience to 
the public, it cannot be brought within 
the terms of cl. (h) of s 11 (2), On the 


- other hand it may properly come within 


the terms of cl. (i). 


Another point made by the learned Ses- 
sions Judge is that r. 21.begins by prohi- 
biting the driving of a motor vehicle on 
any foot-way, and takes that to be (dn 
indication that the rule was meant to be 
framed under cl. (h). Mr., Madbhavi has 
also relied on the descriptive heading of 
r.21: “prohibition as to use of motor 
vehicles on foot-paths and in certain 
localities”. (In the latest edition of ‘the 
-rules the word “roads” has been substituted 
for foot-paths). It may be that r. 21 so 
far as it prohibits the driving of motor 
vehicles on foot-ways may properly be 
said to have been framed under cl (h), but 
it is not material for our present purposes 
that a partof the Rule with which we are 
not concerned, may be referred to that 
clause. The learned Sessions Judge's 
reasoning breaks down if the main part 
cf the Rule, for the breach,of which the 
accused has been convicted, appears to 
have been framed not under cl. (h) but 
under cl. (i) or the general power given 
bys 11 (1). ` 


' A reference has been made to Emperor 
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v. Sherston Baker (1), but in our opinion that 
case has no relevance here. The point 
there was whether the Local Government 
could provide by rule that the registration 
of motor vehicles should only be in force 
for limited period. Section 11 (2) (a) in 
the form in which it then stood said 
nothing about duration. The Court held 
that asthe rule in question was obviously 
made under s. 11 (2) (a) and as that 
‘clause defined the rules which could be 
made regarding registration, it was not 
,permissible to invoke the general powers 
of s. 11 (1). 

Another pcint that was taken on behalf 
of the accused, which the learned Sessions 
Judge left undecided, was that the Act 
gives no power to regulate the weight of 
Jaden motor vehicles or the load carried 
and therefore the District Magistrate had 
no power to fix a maximum weight of load 
as he did in his notification. The learned 
Sessions Judge seemed to think that there 
was some force in this argument and he 
thought so because he was apparently 
under the impression that motor vehicles 
have been classified in the Act with 
reference to their unladen weight. This, 
however, is not the case. There is no 
classification of vehicles in the Act at all 
and all that we have in the rules is a 
definition of what is meant by “Heavy 
Motor Vhicles” and “Trailer” in r. 3, 
els. (d) and (e). When r. 21 speaks of a 
specified class or classes of motor vehicles, 
we ‘think that what is meant obviously 
is specified by the authority who is given 
power to prohibit, that isto say, the Com» 
missioner of Police or the District Magis- 
trate as the case may be. Further we see 
no reason why the authority should not 
specify and prohibit motor vehicles carry- 
ing a load above a éertain weight. 

We see no reason to think that r. 21 is 
ultra vires. We are of opinion, therefore, 
that the accused in this case was properly 
convicted by the Magistrate and wrongly 
acquitted by the Sessions Judge. We set 
aside the order of acquittal and restore the 
conviction and sentence of the trial Court. 


D. Acqutital set aside. 


(1) 46 B 646; 65 Ind. Cas. 633; A 1 R1922 Bom. 
42; 24 Bom, L R50; 23 Or. L J 169, 
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LAHORE HIGH COURT 
Civil Revision Petition No. 863 of 1937 
January 27, 1938 
Jat Lat, J. 
Lala JIWAN RAM —PRTIPIONER 


versus 
Messes, MOTOR anv GENERAL FINANCE, 
Lrp., DELHI AND ANOTHER —RBSPONDENTS 

Arbitration — Award — Objection to—Proceedingg 
postponed, Judge being busy in other work—Petitioner 
absent on subsequent date and order to proceed ex parte 
passed~Application by petitioner on subsequent date 
to setaside ex parte order — No replication filed by 
respondents till then—-Ex parte proceedings held could 
be set aside. 

An application to file the award had been made 
against the petitioner. The petitioner filed his 
objections to the award but the District Judge could 
not proceed with the matter because he was engaged 
in other work. On a subsequent date the respondents 
admitted that they had to file the replication but it wag 
not filed and the petitioner did not appear, On a sub- 
sequent date also the petitioner did not appear and 
ex parte proceedings were taken against him and the 
case was postponed to certain date. On that date 
the petitioner did appear and asked for the setting 
aside of the ex parte proceedings. The respondent 
had not filed the replication till then: 

Held, that as the petitioner appeared before any 
final order was passed against him, except an order 
to proceed ex parte ugainsthim, he was entitled to 
the proceedings being set aside. 


. R. P, from an order of the District 
Judge, Delhi, dated April 30, 1937. 
Mr. Dwarka Nath Aggarwal, for the Peti- 
tioner. 
Mr. Amolak Ram Kapur, for the Respon- 
dents. 


Order.—This is an application for revi- 
sion of an order passed by the District 
Judge of Delhi refusing to set aside ex parte 
proceedings against the applicant. Original- 
ly an application to file the award had been 
made against the petitioner. The award 
had been made by an arbitrator said to 
have been appointed without the interven- 
tion of the Court. On August 21, 1936, the 
petitioner filed his objections to the award 
but the District Judge could not proceed 
with the matter because he was engaged 
in hearing some criminal appeal and the 
case was postponed to November 21, 1936, 
on which date it is admitted by the res- 
pondents they had to file the replication. 
But on that date no replication was filed 
indeed—none has been filed up to to-day—. 
and it Appears that the petitioner did not 
appear. The case, however, was posponed 
to January 4, as the Judge was otherwise 
busy. It also appears that notice of the 
change of the date to January 7 ‘was given 
to the Mu :htar-i-khas of the petitioner. On 
January 7, however, the, petitioner did not 
appear and ex parte proceedings were taken 
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against him and the case was postponed to 
January 11. On that date the petitioner did 
appear and asked for the setting aside of 
the ex parte proceedings. The learned 
District Judge on an application being 
subsequently ‘made refused to set aside th 
order. - P 

As in the presert case twice it had been 
‘postponed on August 21, and on November 
‘O1,. owing to the learned District Judge 
“being -busy’ with other work’ and.no re- 
plication has :up to-this time been filed and 
the petitioner appearéd before any final 
order was Passed against him, except an 
order to proceed ex parte against him, he 
“was, in my opinion, entitled to the proceed- 
ings being set aside on an application to 
that effect being made. He did make that 
‘application and the learned District Judge 
-was not justified under the circumstances 
to allow the ex parte proceedings to remain 
‘against the petitioner. I accept this peti- 
“tion and set aside the order. of the learned 
District Judge and send back the case to 
him with direction to proceed with the pro- 
‘ceedings relating to the filing of the award 
in accordance withlaw. The costs of this 
petition shall abide the result. The parties 
have been directed’ to appear before the 
District Judge on March 1, 1938. 


8. Petition accepted. 


.NAGPUR HIGH COURT 
Civil Revision Pett ace No. 578 


of 1937 
March 7, 1938 . 
Niyoal, J. 
NARAYANOHANDRA MITRA 
—APPLIOANT 
f versus 
a BURENDRANATH MUKERJEE, 
Apvooats, OFFICIAL REOBIVER, 


-~ cr tam ESTATE or Me. R. D. PATHAK 


: or SAUGOR AND ANOTAER— OPPOSITE PARTY 
:-. Civil Procedure Code (Act V of 1908), 8. 80— 
Mere setting up of claim to property on behalf of 
estate which Receiver represents whether act done 
“by public servant in official cupacity—Notice under 
a. 80, necessity of. i 
x The mere setting up of a claim to property, for 
example, the debt due to insolvent, on behalf of 
* the estgte which a Receiver represents cannot be 
considered to be an act purporting tobe done by 
a public officer] in his official capacity so as to 
cattract the application of s. t0 of tke Oivil Proce- 
dure Code! In a suit, therefore, against the 
“Official Receiver who has set up such a claim, a 
notice under s, 80 is not necessary. 
a. {Case-law reviewed.) 


LO; Ry App, of the order of the Court 
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of the Judge, Small Causes at Saugor, dated 
July 12, 1937, in Civil Suit No. 237 of 1937. 

Mr. k. S, Dabir, for the Applicant. 

Rai Bahadur D. N. Choudhuri, for the 
Opposite Party. 

Order.—This is a plaintiff's application 
in revision against the judgment of the 
Small Cause Court, Saugor, in Small Cause 
Court Case No. 237 of 1937 decided on 
July 12, 1937. 

The suit, out of which this proceeding 
arises, is of a somewhat abnormal character. 
The applicant filed an, interpleader suit 
on the allegations that he owed Rs, 400 
to R.D. Pathak on two promissory notes 
each of Rs. 300 and Rs. 100, and that 
defendant No. 1 who is the Official 
Receiver appointed by the Insolvency 
Court to take charge of Pathak's estate 
and defendant No. 2 who represented 
himself to be the assignee of the two 
promissory notes, each demanded payment 
of the debt to the exclusion of the other, 
The plaintiff declared his willingness to 
place the amount due by him at the 
disposal of the Court and prayed that the 
Court would decide the validity of their 
respective claims and discharge the plaintiff 
from the liability. 

The defendant No. 1 the Official Receiver 
of Pathak's estate raised the plea that 
the plaintiff ought to have given him a 
notice as required by s. 80 of the Oivil 
Procedure Oode, and that as no such notice 
was given, the suit ought to be dismissed. 
The lower Court affirmed that contention 
and dismissed the suit. The question is 
whether ia the circumstances of this case 
the Receiver was entitled to a notice under 
s. 80 of the Oivil Procedure Code. That 
section lays down that no suit shall be 
instituted against the Secretary of State 
for India in Council, or against a public 
officer in respect of any act purporting 
to be done by such public officer in his 
official capacity, etc. The plaintif alleged 
no act purporting to be done by the 
Official Receiver in his official capacity as 
giving him the right to sue. The only 
reference to the defendant No. 1 made 
in ‘the plaintisin para. 3, where it is 
said that the amount due on the promissory 
notes is claimed by “both defendant No. 1 
and defendant No. 2”. The .. plaintiff 
founded his cause of action against the 
Receiver onthe simple ground that he 
“claimed,” that is demanded payment of 
the amounts due on the two promicsory 
notes. Is this an act which can be said 
to be an act done by the Official Receiver 


1938 


in his Official capacity? A number of 
authorities were cited before me on either 
‘side to show the circumstances in which the 
Courts held that notice under s. 80 of the 
Civil Procedure Code was or was not neces- 
sary. The cases which bear on the parti» 
cular issue in the case will be considered 
in some detail. In Murari Lal v. E. V. 
David (1), the suit was one for a 
declaration of title to some share in a 
house. The plaintiffs and their brother 
Bihari Lal jointly owned the house. 
Bihari Lal was adjudicated an insolvent and 
the defendant in that suit was appointed 
an Official Receiver under s. 57 of the 
Provincial Insolvency Act (V of 1920). He 
took charge in that capacity of all the 
insolvent’s estate including the house. -It 
was held that the suit was not maintain- 
able against him without the requisite 
notice unders. 80 of the Civil Procedure 
Code. In this case there can be no doubt 
or dispute that the taking charge of the 
ingolvent's estate by the Receiver was an 
act done in his official capacity, In 
Prasaddas Sen v. K.S. Bonnerjee (2) the 
suit was to recover from the Official 
Receiver Rs. 16,660 which were alleged to 
have become irrecoverable and been lost 
by the wilful default and gross negligence 
of the Official Receiver to collect the 
same as being arrears of rent due from 
-one Ramnarayan Jalan. It was held that 
in view of s. 3of the General Clauses 
-Act (X of 1897), the word ‘act’ occurring 
in s. &0 of the Civil Procedure Code 
was wide enough to include an illegal 
‘omission. Bhagehand Dagdusa v. Secretary 
of State (3) dealt with a case against the 
Secretary of State andthe Collectcr and 
District Magistrate of Nasik. The plaintiff 
there questioned the validity of certain 
notification issued by the Bombay Govern- 
ment and prayed for a permanent injunc- 
tica restraining all executing action there- 
under. Their’ Lordships of the Privy 
Council observed that s. ¢0 of the Civil 
Procedure Code was express, explicit and 
mandatory and that it admitted of no 
implications or exceptions and that a suit 
in which inter alia an injunction is prayed 
is still a suit within the words of the 
section and that to'read any qualification 

(1) 47 A 
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into it is an encroachment on the function 
of legislation, Their Lordships overruled 
the contention that the Oollector’s threa- 
tened enforcement of paymentin pursue 
ance of the notification was not an- act 
done in his official capacity and pointed 
out that the act which was in reality com- 
plained of was the order already completed 
and issued, though the act to be restrained 
thereby was something apprehended in 
the future. In this case also there was 
no question raised or decided such as 
the one which arises in the present case. 
The cases so far examined do not afford 
any guidance to the decision of the ques- 
tion in the present case. 

In this case the issue is whether the 
mere claim asserted by the Official Receiver 
as representing Pathsk's estate was an 
act such as is contemplated ins. 80 of 
the Civil Procedure Code. The claim 
made by the Official Receiver was nothing 
but an expression of a belief that Pathak’s 
estate was entitled to receive the money 
due on the promissory notes or, to put more 
emphatically, an assertion of arightof the 
original creditor to the exclusion of defend- 
ant No.2 who claimed to be the assignee. 
Was this an “act”, and was this done by 
the Receiver in his official capacity, or as 
one representing the estate? In Anantha- 
raman v. Ramasami (4) the suit was 
to recover money due on a promissory 
note executed by a deceased zamindar out 
ofthe estate of the deceased and of his son, 
the defendant, who was a minor under 
the Court of Wards and represented by 
the Oollector having heen appointed his 
guardian ad litem. The Collector contend- 
ed that he was entitled to notice before 
suit under s. 424 of the old Oode of Civil 
Procedure corresponding to s.80 of the 
Code of 1908. It was held that as the suit 
was not one instituted against the Collector 
in his official capacity and no cause of 
action against him was stated in the plaint 
and no relief was prayed for against him 
and further thatno personal decree was 
sought for against him. the Collector was 
not entitled to notice for the simple 
reason thathe failed to pay the amount 
due on the promissory note. It was, 
pointed out that mere failure to pay was 
not an act or cmissicn. This case was 
followed ine Bhau Balapa v. Nana (5) 
where the Collector was impleaded in the 
suit not in respect of any alleged illegal 
act dene by him but on the application 

(4) 11 M 317. 

(5) 13 B 343. 
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of minor's personal guardian only to protect 
the minors title. In Shahebza-lee Shah- 
unshah Begam v. Fergusson (6) it was 
pointed out that the provision requiring 
notice to be given to a public officer 
was to give them time and opportunity of 
making amends before the matter is 
brought into Court when it is alleged that 
they have committed an illegality in the 
discharge of their duties. In Skippers 
and Co., Ltd. v. E. Ve David (7) it was held 
that s. 80 of the Civil Procedure 
Code, would not apply to a suit against 
an Official Receiver where the suit was 
really a suit to establish and realise a charge 
over property and the Official Receiver 
was impleaded not on account of any 
specific action taken by him in respect of 
the property concerned but merely because 
he was for the time being in charge of it. 
In this case also all that was alleged in 
the plaint against the Official Receiver 
was that he had failed to.pay the plaintiff 
in that case some balance of purchase 
money of some business In Shiyam Dei 
v, Bankey Lal (8) it was pointed out that 
notice was not necessary inevery case in 
which a public officer is impleadedas a 
defendant unless the suitis in respect of 
any act purportingto be done by him 
in his official capacity, that is to say, that 
the plaintiff's cause of action is essentially 
based on some act attributable to the 
‘public officer. In Kashi Bai v. Chuni Lal 
(9) the suit was to enforce a mortgage 
and it was held that it having heen filed 
against the Receiver as one representing 
the interest of the morigagor by reason 
of operation of law and no relief against 
him personally being sought for, no notice 
to the Receiver was necessary. The plaint- 
iff in that case tried to make some capital 
out of the fact that the Receiver had 
sealed the house in spite of the order that 
the plaintiff's possession should not be 
disturbed, but he was overruled on the 
ground that the plaintiff had not asked 
for damages against the Receiver for taking 


illegal possession of the house. In Damo- 
dar v.Govindji (10) the plaintiff there 
brought a suit for a declaration of his 


title to get possession of the land without 
(6) 7 D 499. 
. (7)48 A 821; 99 Ind. Oas. 138; A IR 1927 All, 
132; 24 AL J 1067. e. 
(8) AI R 1932 All. 657; 139 Ind. Cas. 484; (1932) A 
Li J 797; Ind. Rul, (1932) All. 569, 


(9) A I R1930 Bom. 11; 122 Ind. Oas, 857; 31 
Bom. L R'1199: Ind. Rul. (1930) Bom. 185. 
(10) 25 Bom, L R 378; 73 Ind, Oas. 


240; AIR 
1993 Bom, 392, 
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giving notice to the Official Assignee 
because he had objected to the entry of 
the plaintiff's namein the Record of Rights 
as being the purchaser of some land from 
the insolvent. It was pointed out that if 
the Official Assignee had taken upa 
certain attitude with regard to the prop- 
erty in question, ib was not such an act 
as was contemplated by s. 80 of the Code. 
Their Lordships .of the Bombay High 
Court held that the suit could be enter- 


tained inthe absence of s. 80 of the 
Civil Procedure Code. The point appears 
to me to have been put beyond any 


controversy by their Lordships of the 
Privy Council in Rebatimohan Das vV. 
Jateendramohan Ghosh (11). That was a 
suit for enforcement of a mortgage which 
had been executed by a manager of an 
estate, appointed under s. 95 of the Bengal 
Tenency Act. Their Lordships observed 
that mere omission to pay either interest 
or principal could not be treated as an act 
purporting to be done by the manager in: his 
official capacity: although under s. 3 of the 
General Clauses Act, 1897, an act includes 
an illegal omission, the mere omission 
the debt was not an illegal omission. The 
observations of their Lordships bearing on 
the question arising in the present case 
will re-pay quotation: 

“The manager for the time being no doubt 
had an option to pay in orderto save the sale, 
but failure to exercise an option is not in any 
sense a breach of duty. The appellant made no 
claim against the first respondent personally. He 
was there only as representing the estate of 
which the sale was sought. In their Lordships’ 
opinion, such a suit isnot within the ambit of 
s 80 and no notice of suit was required. Murari 
Lalv. E. V. David 1). 

It is clear from the cases reviewed 
above that mere setting up of a claim to 
property, as the debt in this case is, 
on behalf of the estate which a Receiver 
represents cannot be considered tobe an 
act purporting to be done by a public 
officer in his official capacity so ag to 
attract the application of s. 60 of the 
Civil Procedure Code. 

The result is that the lower Court's 
decree is set aside and the case is sent 
back to the lower Court for further trial. 
The non-applicants will pay the costs of 
the applicant in this revision. Pleader’s 


fee Rs. 15. 
8. Revision allowed. 
(11) 61 © 470; 148 Ind. Cas, 482° A I R 1934 
PC 96; GR PO 121; 330 WN 517; OW N 
463; 66 ML J 506; (1934) M W. N 381; 3L W. 
504; (1934) A L J 406;59 CL J 252; 36 Bom. L R 
544; 61 I A 171; 19340 L R 369; 1936 A L R 508 (P 0). 
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LAHORE HIGH COURT 
Criminal Appeal No. 56 of 1933 
March 1, 1938 
Young, C. J. AND Ram TALL, J. 

MIAN SINGH NAND LAL AND OTHERS 
-——Conviots—APPELLANTS 
versus 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1860), ss. 34, 302, 323 
—Common intention—Common intention of party of 
accused merely to abuse opposite party for their 
insulting behaviour—Sudden fight ensuing sub- 
sequent to exchange of abuse, resuiting in death— 
Common intention to commit murder tf can be in- 
ferred—Each participant only responsible for his 
acts— Conviction can be only under 8. 323, 

Where from the circumstances it appears that 
the common intention of a party of accused was 
merely to abuse the other party fortheir insulting 
behaviour and possibly to use fists and accordingly 
there was an exchange of abuse between the par- 
ties and a sudden fight subsequently ensued re- 
sulting in death of one of the opposite party, 8 
common intention to commit murder cannot be in- 
ferred. The whole affair is one of a sudden fight 
in which each participant is responsible only for 
the individual acts, which can be proved against 
him andthe accused in sucha case cannot be 
convicted for any offence other than one under 
8, 323, Penal Code, 


Or. A. from the order of the Sessions 
Judge, Amritsar, dated January 7, 1938. 

Mr. J. G. Sethi, for the Appellants. 

Mr. M. Sleem, Advocate-General, for the 
Crown. 

Young, C. J.—In this case Rajindar 
Singh, a retired military doctor, aged 70 
years, his two sons, Hardayal Singh, aged 
16 or 17, and Hardit Singh, aged 12 or. 18, 
and his son-in-law Mian Singh aged 30, 
were tried by the learned Sessions Judge 
of Amritsar under s. 302 read with s. 149 
in respect of the alleged murder of Gulzar 
Singh and under s. 307 read with s. 149, 
Indian Penal Code, with respect to an 
alleged murderous assault on Amar Singh. 
The learned Sessions Judge acquitted 
Rajindar Singh and Hardit Singh, but 
convicted Mian Singh under s. 302 read 
with s. 34 and also under s. 307 read with 
5, 84, Indian Penal Code and sentenced him 
to death on the murder charge and to 
transportation for life on the charge for 
attempt to murder. He also convicted 
Hardayal Singh under s. 307 read with s. 34 
and sentenced him to transportation for 
life. We have heard Mr. Jai Gopal Sethi 
for the appellants in this Court and the 
learned Advocate-General in support of the 
conviction. ° 

The oceurrence took place on June 26, 
1937, at about 7-15 P, m., near the Railway 
Station, Amritsar. The allegation of the 
prosecution was that on the morning of 
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that day Mian Singh had booked a seatin 
a lorry that was going from Amritsar to 
Dera Babananak. As he sat in the lorry his 
shoulder rubbed against a woman, who 
was also seated in the lorry, andon her 
complaint the lorry owners asked Mian 
Singh to take another seat. Mian Singh 
said that he would only change his seat if 
he was allowed to sit in the front seat next 
tothe driver. This was not agreed to by 
the owners of the lorry unless he paid two 
annas extra. On the refusal of Mian Singh 
to pay this surcharge, there was a wordy 
altercation, the fare was returned to him 
and the lorry left without him. It is 
alleged that on account of this unpleasantness 
the four accused persous accompanied by 
two others came together at about sunset 
and began to abuse and assault the owners 
of the lorry. In this assault it is stated 
that they fatally injured Gulzar Singh and 
inflicted serious injuries witha kirpan and 
adangon the person of his brother Amar 
Singh. The injured persons were taken to 
the hospital nearby by a constable on traffic 
duty, who telephoned from the hospital to 
the thana saying that a fight had taken 
place between the drivers at a motor lorry 
stand. Thereafter the Police at 8-30 pP, m. 
recorded the statement of Sardara Singh, 
father of the two injured men, who is also 
the proprietor of the lorry in question and 
this has been treated as the official First 
Information Report in the case. Mean- 
while RajindarSingh, Hardayal Singh and 
Mian Singh were apprehended on the spot 
and a small blocdstained kirpan was taken 
fron Hardayal Singh. Hardit Singh 
apparently slipped away and so also did 
the two other persons whose names were 
disclosed by one of the witnesses as 
having joined in the assault, but as these 
two were discharged by the Oommitting 
Magistrate, their case need not be consider- 
ed further. The story for the prosecution is 
supported by the statements of Sardara 
Singh, Amar Singh, Indar Singh and Sher 
Singh, P. Ws. Nos. 5, 6,7 and 8, who pro- 
fessed to be the eye-witnesses of this 
occurrence, Amar Singh being one of the 
two men seriously injured. Two other 
persons, Bal Singh and Nathu Ram, were 
mentioned in the early stages of the in- 
vestigation as having also witnessed the 
occurrence gnd though: they are either 
employees of, or connected with, the pro- 
prietors of the lorry in question, they have 
turned hostile and have supporied the ver- 
sion of the defence. 

The defence version is that there was a 
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fight between lorry drivers and Rajindar 
Singh, Mian Singh and Hardayal Singh 
tried to intervene and stop the dispute and 
Kajindar Singh got injured. The real 
assailants escaped and Rajindar Singh 
reprimanded the Policeman on traffic duty 
for not having arrested them, and thereafter 
got into a tonga with his son and son-in-law. 
The Policeman on being annoyed at the 
reprimand administered to him by Rajindar 
Singh made afalse report against them. 
We have no hesitation in rejecting this 
Version as it appears to us that it was not 
till a very late stage that this version was 
mentioned by the accused. This version 
seems to us to have been suggested by a 
somewhat vague message sent by Atma 
Ram, constable on traffic duty, on the 
telephcne to the thana. We refuse to 
believe that Rajindar Singh intervened in 
adispute with which he had no concern and 
was falsely implicated for his pains by the 
complainants, who must have known who 
their real assailants were. 

We consider that what actually oczurred 
was that when Mian Singh mentioned to 
his father-in-law, who is apparently an 
irritable old gentleman of 70, that he had 
been insulted in the morning by the lorry 
drivers or owners, Rajindar Singh, his sons 
and Mian Singh all marched together to 
the lorry stand to demand an explanation 
of what they considered to be insulting 
behaviour. Their common intention could 
not have been more than merely to abuse 
and it is only on this hypothesis that we 
can uuderstand the presence of a-decrepit 


old man of 70 and a child of 12 or 13. When : 


this party got to the lorry stand there was 
mutual exchange of abuse and a fight 
ensued. We donot agree with the learned 


Sessions Judge that in such circumstances‘ 


a common intention to commit murder can 
be inferred, even though death is caused 
in the course of the fight. The whole affair 
seems tous to be one of a sudden fight in 
which each participant is responsible only 
for the individual acts, which can be 
proved against him. Sofar as Mian Singh 
is concerned, some witnesses bave stated 
that Mian Singh caught hold of Gulzar 
Singh while one of the two unidentified 
persone, who may pcssibly have been one 
of the two men discharged by the Gom- 
mitting Magistrate, inflicted injuries with 
a.kirpan. itis clear and in fact it is the 
case for the prosecution that on that day a 
very large crowd had collected and though 
it was still nct dark, it would be difficult to 
locate the particular blow which each of the 
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accused delivered in this fight. The story 
is that Mian Singh was grappling with 
Amar Singh, when Hardayal Singh and one 
of the unknown or unidentified men 
inflicted kirpan blows on the back of Amar 
Singh who fell down and was later beaten 
with sotas by Rajindar Singh and Mian 
Singh. At this stage Gulzar Singh 
deceased came to the rescue of his brother. 
Amar Singh and Mian Singh caught hold 
of Gulzar Singh this time while one of the 
unknown men stabbed him ia the abdomen. 
This story is repeated by Sardara Singh, 
P. W. No. 5, by Amar Singh, P. W. No. 6, 
by Indar Singh, P. W. No.7, and by Sher 
Singh, P. W. No.2. 

It appears to us difficult to believe that 
each of the four eye-witnesses produced by 
the prosecution should have witnessed all 
these incidents in the course of an assault: 
which took place in the middle of a crowd of 
persons. It further appears to us that it 
is exceedingly unlikely that Mian Singh 
was carrying a sota, A man with a sota: 
would prefer to use his sota rather than. 
grapple with an adversary. Assuming, 
however, that he did grapple as alleged, it 
is difficult to believe that he still preserved 
the sota to beat Amar Singh with, when the 
latter fell down. But assuming even this, 
it is still more difficult to believe that he 
would discard the use of his sota when 
Gulzar Singh appeared to rescue Amar 
Singh and grapple with Gulzar Singh, 
The story that Mian Singh contented 
himself with catching hold of his adversaries 
while his friends stabbed them and of his 
using his sota, which mysteriously appears 
and disappears, is too artificial to believe. 
The story appears to us to show careful 
traces of preparation and is apparently 
designed to identify Mian Singh with the 
attack by the unknown men with kirpans 
and to account for the lathi blows that the 
doctor found on the person of Amar Singh. 
It is not without significance in this connec« 
tion thatin the statement of Sher Singh, 
P. W. No. 8, no sota is placed in the hand of 
Mian Singh. 

We hold, therefore, that it has not been 
proved that Mian Singh has been proved 
to have had a sota ortohave used it. It 
is not alleged that he was carrying any 
other weapon and, therefore, no injury 
found by the doctor on any, of the two 
injured men can be held to have been 
caused by him. We have already held that 
in this case there never was a common 
intention to do more than abuse and possibly 
use fists. In these circumstances, Mian 
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Singh cannot ‘be convicted for any offence 
other than one under s. 323, Indian Penal 
Cod. He was arrested on June 26, 1937, 
and has been in custody since. We 
consider that for this offence he has been 
adequately punished. We, therefore, set 
aside the conviction under ss. 302 and 307, 
Indian Penal Code, and the sentence of 
death passed on Mian Singh under s. 302 
and the sentence of transportation under 
8. 807 and alter his conviction to one under 
e 323, Indian Penal Ccde, and sentence 
him to imprisonment for the period already 
undergone. 

The case of Hardayal Singh presents no 
difficulty in this aspect. Section 34 not 
being applicable, the only thing proved 
against him is that he inflicted a kirpan 
blow in the back of Amar Singh. He only 
inflicted ‘one injury out of the three found 
onthe person of Amar Singh. The other 
two were apparently inflicted by the 
unknown assailant. Two out of these three 
injuries are grievous but the injury 
inflicted by  Hardayal Singh cannot be 
definitely identified. In the circumstances 
he. can reasonably argue that he can be 
held responsible only for the simple injury 
and can be convicted only under s. 324, 
Indian Penal Code. This injury was caused 
in the course of a sudden quarrel, with a 
weapon which is not formidable and is one 
which is generally carried by all Sikhs. 
Taking these factcrs into consideration, and 
also having regard to his extreme youth, we 
Consider that a ‘sentence of one year's 
rigorous .imprisonment. would satisfy the 
erids of: justice. We accordingly set aside 
the conviction under s. 307 and alter it to 
one under s. 324, Indian Penal Code and 
sentence Hardayal Singh to one year’s 
rigorous imprisonment under s, 324, Indian 
Penal Code. 


8. Order accordingly. 


— mn 


RANGOON HIGH COURT 
-Clvil Revision No. 158 of 1937 
December 2, 1937 
Mackney, d. 
DAW DWE AND ANOTHER-—-APPLIOANTS 
versus 
_, _ U SAN HLA—Responpent 
Civil Procedura Code (Act V of 1908), O XXIII, 
r. 1 (2) (a) and (b)-—Cl, (b), whether limited to cases 
in which Court thinks that suit must necessarily fail 
— Other sufficient grounds on which itis proper to 
allow plaintiff to withdraw suit— Held, that discretion 
exercised by Court was proper. . 
The two sub-cla, (a) and (b) of O. XXIII, r. 1 (2), 
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Oivil Procedure Code, are worded in an eutirely 
different manner and they are intended to covér 
different circumstances. Clause (a) says that the 
Court must be satisfied that the suit must fail by 
reason of some formal defect, and cl. (b) omits any 
reference to a failure of the suit. Olause b) is not 
limited to cases in which the Court thinks that the 
suit must necessarily fail. There may be other 
sufficient grounds on which itis proper to allow the 
plaintiff to withdraw his suit. 

Where a plaintiff brings a suit for recovery of a 
sum of money being interest due on a mortgage by 
the defendants in his favour together with the 
amount of the Municipal taxes paid by the mortgagee 
inorder to prevent the land from being sold fcr 
default, but subsequently applies for leave to with- 
draw the suit with liberty to bring afresh suit so 
as to include the recovery of the principal amount 
due on the mortgage also and the Oourt gives such 
permission, the exercise of the discretion by the Court 
is proper. Itis quite possible that the plaint might 
appear defective in its method of seeking to attain 
the plaintiff's desire and that the plaintiff who 
wished to recover the interest due without losing his 
rightsas mortgagee feared that to persevere in the 
suit might result in its becoming impossible for 
him to recover the principal amount. That is surely 
a circumstance which would justify the Court in 
allowing him to withdraw his suit with leave to bring 
afresh suit including the prayer for recovery of 
interest as well as one for recovery of the principal. 
Bai Mahakor v. Bhikhabhai Sankalehand (1), Sahib 
&Co.v. K.M. Adamsa (2) and Venkata Shetti v. 
Ranga Nayak (3), relied on, 

C. R. against an order of the Township 
Court, Insein, dated March 8, 1937. 

Mr. N. K. Bhattacharyya, for the Appli- 
cants. R 

Mr. Anklesaria, for the Respondent, 


Order.—The plaintiff-respondent, U San 
Hla, sued the defendants-applicants, Daw 
Dwe and Peer Ahmed, in the Township 
Court of Insein for recovery of a sum of 
money being interest due on a mortgage 
by the defendants in his favour together 
with the amount ofthe municipal taxes paid 
by the mortgagee in order to prevent the 
land from being sold for default. The 
plaintiff announced in his plaint that at 
present he asked only for this relief reserv- 
ing his claim to re-payment of the principal 
of Rs. 500 to a later date. In the course of 
the proceedings the plaintiff, who had origin- 
ally not been represented by an Advocate, 
engaged a lawyer, and on his advice, filed an 
application for leave to amend his plaint 
so as to include the recovery of the amount 
due onthe mortgage; that is to say, he 
wished td convert the suit into a mortgage 
suit. The learned Township Judge declined 
to allow an amendment because he thought 
that to do so would be to alter the title of 
the suit entirely, He wasof the opinion 
that the plaintiff's proper course was to 
obtain leave of the Court to withdraw his 
Plaint with liberty toinstitute a fresh suit 
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in respect of the mortgage suit in question. 
Accordingly the plaintiff prayed for such 
Idave and the Court, after hearing the 
parties, granted leave to withdraw with 
liberty to filea fresh suit, In his order the 
learned Township Judge added the words 
“with costs.” This was interpreted by the 
drawer ofthe decree to mean that it was 


the defendants that had to pay the costs. 


of the plaintiff. This is obviously a mistake 
as is admitted by the learned Counsel for 
the respondent. Iam quite sure that the 
learned Township Judge intended that the 
plaintiff should pay the costsof the defend- 
ants. His order must be altered to make 
this clear. The applicants objected to the 
order of the Towhship Court on the ground 
that in granting leave to withdraw, it ex- 
ceeded its powers under O. XXIII, r. 1, 


sub-r. (2), Civil Procedure Oode, which reads. 


as follows : 

“(2) Where the Court is satisfied: (a) that a suit 
must fail by reason of some formal defect, or (b) 
that there are other sufficient grounds for allowing 
the “plaintiff to institute afresh suitfor the subject- 
matter of a suit or part ofa claim, it may, on such 
terms as it thinks fit, grant the plaintiff permission 
to withdraw from such suit or abanden such part 
of a claim with liberty to institute a fresh suit in 
respect of the subject-matter of such suit or such part 
of a claim.” 

Learned Counsel for the applicants argues 
that the weight of authority is in favour 
of the interpretaticn of the phrase “other 
sufficient grounds” in the sense of grounds 
ejusdem generis with a formal defect. He 
argues that it cannot, by any means, be 
maintained that there was anything like a 
formal defect in the plaint as originally 
filed; I am myself inclined to doubt that 
the effect of this clause should be too rigo- 
rously restricted. The two sub-cls. (a) and 
(b) are worded in an entirely different man- 
ner and it seems to me that they are 
intended to cover different circumstances. 
With great respect I agree with the obser- 
vations of the learned Ohief Justice of the 
High Court of Bombay in Bai Mahakor v. 
Bhikhabhai Sankalchand (1). He points 
out that cl. (a), says that the Court must 
be satisfied that the suit must fail by 
reason of some formal defect and cl. (b), 


omits any reference to a failure of the suit. 


He observes : 

“T have no doubt whatever that cl, (b), is not 
limited to cases in which the Oourt thinks that 
the suit must necessarily fail. There may be other 
sufficient grounds on which it is proper to allow 
the plaintiff to withdraw his suit. “No doubt the 
two clauses must be read together, and one has in 
ol. (a), an illustration of the sort of reason which 


_ (1) 59B 114; 154 Ind. Cas, 553; AT R 1935 Bom, 28; 
T.R B 333; 36 Bom. LR 1110. 
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the Legislature thought would be sufficient, and 
in that way cl. (a), may, to some extent, limit the 
generality ofthe words in cl. (b), but Iam not 
prepared to go further than that in limiting the 
very wide discretion which is conferred by ol. (b),” 

The only case of this High Court which 
has been brought to my notice is the case 
in Sahib &Co.v. K. M. Adamsa :2). In 
this casethe plaintiff had instituted two 
suits on the same date of such a nature 
that it was possible that if he were success- 
ful in the first, he might be debarred 
under the provisions of O. II, r. 2, Civil 
Procedure Code, from succeeding in; the 
second suit. He applied to the Oourt for 
liberty to withdraw both suits and institute 
a fresh suit in respect of the subject-matter 
of the two suits. His applications were 
rejected and the plaintiff applied to this 
High Oourt to revise the order rejecting 
the applications. Lentaigne, J. observed : 


“In my opinion, the provisions of O. XXIII, 1; 1° 


(2}, are intended to authorize the granting of re- 
lief inter alia in cases in whichthe formal defects 
rendering the reliéf desirable are defects of legal 
formalities prescribed by the Code or other such 
legal defects, and that in suitable cases, relief should 
be granted whether the defects arise from a mis- 
take of law or from a mistake of fact. I may also 
add that even if the plaintiff did in fact realize that 


there was a doubt as to his legal right to institute _ 


two suits instead of ons, I do not think that it would 
be any ground for refusing to allow him to correct 
a bona fide mistake,” 

Lentaigne, J. further observed : 

“The expression ‘formal defect’ must. be given a 
very wide and liberal meaning and- presumably ‘as 
connoting defects of various kinds which are not 
defects affecting the merits of the case on substan- 
tial questions (including equities and estoppels) 
reasonably arising between the parties. The ex- 
pression, a8 used in this Rule, appears to be cap- 
able of such a wide meaning, and it is difficult -to 
fix on any more restricted meaning which could. 
have been reasonably intended by the Legislature,” 

Lentaigne, J. then at p. 78* dealt with 


the argument : 


“that though the second suit might fail by reason 


of a formal defect under O. II, r. 2, the same formal 
defect does not apply to the first suit which could 
be decreed in full notwithstanding any defect 
alleged in the case. So faragcl, (a), O. XXTII, r: 1 
(2), is concerned, that might appear to be correct aa 
regards the claim as originally framed in such 
suit: bat Ithink that the case would come within 
cl, (b), when it is admitted or contended by the 
defendant that the cause of action of the first suit 
includes the claim of the second suit and that such 
portion of the claim on such causeof action must 
fail if the plaintiff is not given relief under 
O. XXIII, r 1 (2). An amendment of the plaint 
might save a portion of that wider claim but it 
would not save it all.” , z 

These remarks seem tobe not inappli- 
cable to the present case. Lentaigne, J. 
accordingly set aside the order of the lower 


(2)2,.R 66; 81 Ind. Cas, 465; A 1 R 1924 Rang” 
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Court refusing to grant leave to withdraw 
and institute a fresh suit. In the course of 
his judgment, Lentaigne, J. referred to 
Venkata Shetti v. Ranga Nayak (3). I notice 
‘that this was a suit brought to recover the 
principal and interest due on a mortgages 
which had been instituted after a suit 
brought to recover the interest only had 
been withdrawn with permission to file a 
fresh suit, It was argued that in spite of 
leave to withdraw having been given, the 
Second suit was barred. With this aspect 
of the case we are of course not concerned. 
But it is clear from the observations of the 
learned Judges who decided the case that 
they approved of the order of the original 
Court in allowing the first suitto be with- 
drawn. They say; 

“The obvioug intention of the Court which made 
the order was to allow the respondent to sue for 
principal and interest instead of compelling him 
to proceed with his claim for interest alone, in which 
case any second suit for the principal would have 
been met by the plea that the suit is barred by 
s. 43of the Code (now O. II, r. 2); and if the con- 
tention now raised were to prevail, the anomaly 
would be presented of an order made by a compe- 
tent Court as to a matter within its discretion 
to which order no legal effect would be given. Sec- 
tion 373 (now (O. XXII, r. 1), was presumably 
intended to allow of mistakes or omissions being 
corrected, within the discretion of the Uourts con- 
cerned, and we do not think it necessary to hold 


‘that s. 43, is a bar i 
sent suit” to the entertainment of the pre- 


In the present zase it is quile pəssib 
that the. respondent's plaint nE anan 
defective in. its method of seeking to attain 
the plaintiff's desires. The plaintiff who 
wishes torecover the inlerest due without 
losing his rights as mortgagee feared that 
to persevere in the suit might result in its 
becoming impossible for him to recover the 
principal amount. That is surely a circum- 
stance which would justify the Gourt in 
allowing him to withdraw his suit with 
leave to bring afresh suit including tbe 
prayer for recovery of interest as well as 
one for recovery of the principal. Having 
regard to the consequences which might 
ensue, there is no doubt that his plaint 
might be held defective in form, and adopte 
ing the interpretation approved by the 
learned Chief Justice of Bombay in the case 
cited above, I am of the opinion, that the 
Township Court exercised its discretion 
properly in granting the leave. This appli- 
cation, therefore, is disallowed. The order 
of the Township Court is confirmed save 
that it shall betsltered so asto make it 
clear that it is the plaintiff who shouid pay 
. the costs in the Township Court in -any 


(3) 10 M 160. . 
1718—77 & 78 
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case and asa condition of availing himself 
of the leave. The applicants shall pay the 
costs in this Court : Advocate’s fee two gold 


mohurs. = be 
8. Application dismissed. 


——_— 
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YORKE, J. 
Sheikh BARSATI—APPELLANI 
versus 
SARJU PRASAD AND OTHERS — 
RESPONDENTS 
Oudh Rent Act (XXII of 1886), s. 108 (10), 
Revenue 


Prosiso—Proprietor ejected as tenant by : 
Court—Whether can sue for possession in Civil 
Court—Specific Relief Act (I of 1877), s. 3l—Mutual 
mistake of parties to sale-deed—Vendee, if bound to 
sue’ for rectification—Subsequent purchaser with 
notice of mistake, if protected, 

Tf ander s. 103 (10), Oudh Rent Act, an under- 
proprietor can litigate to establish bis rights as 
such in a Civil Court after he has been ejected by 
a Revenue Court, a fortiori a proprietor cannot 
possibly be deprived ofthat right. Consequently, 
where a proprietor has been ejected as a tenant by 
a.Revenue Court, he can maintain a suit for pos- 
session in the Oivil Gourt. No doubt the Oivil 
Qourt cannot set aside the decree of the Rsvenus 
Court but it can, us indicated by the very frame of 
the proviso to 8. 108, el. 8, give a decree for 
possession. Raja Mohamad Abul Hasan Khan ve 
Prag (8), relied on, Rustom Singh v. Ahmad-un-nisaa 
(1) and Har Nath Singh v. Sri Ram (2), distinguish- 
ed. [p. 611, col. 23 $ 

Where a sale-deed through the mutual mistake of 
the parties fails to expross their true intention, 
the vendee is not bound to sus under s, 31, Speci- 
fic Relief Act, for rectification of the deed as that 
section is an enabling section and the fact of its 
not -being made use of, cannot deprive a purchaser 
of the rights conveyed to kim. A subsequent pur- 
chaser with knowledge ofthe mistake is not pro- 
tected by the last clause of the section. 


g, 0. A. against an order of the Additional 
Civil Judge, Gonda, dated July 30, L936. 

Mr. Naim-U Llah, for tae Appellant. 

Mr. G. D. Khare, for the Respondents. 


Judgment.—This is 2 defendant's 
second appeal by one Sheikh Barsati ina 
suit for possession of a cultivatory plot 
No. 69L ia village Ekdanga, District 
Gonda, 

The plaintifis came into Court with a 
statement" that on February 2, 1906, they 
obtained a registered sale-deed, Ex, 2, 
from the defendants Nos. 2 and 3 in respect 
of 13 plots Nos. 681 to 693 measuring 
853 acres. This sale-deed therefore in- 


‘eluded or was intended to include plot 


No. 691 with an area of ‘90 acre, but 
by a Clerical mistake the number was 
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written in the saleedeed as 651 instead 
of 691. It was said that the plaintiffs 
entered into possession of all the plots 
and remained in possession up to 1935, 
when they were ejected by the defendant 
treating them as tenants unders. 127 of 
the Oudh Rent Act. It appears from the 
evidence that the plaintifis applied for 
mutation, on December 20, 1906, when in- 
spite of the statement of one of the ven- 
dors, Ex. 3, in which he admitted that 
plot No. 691, had been sold and that 
No. 651 had been written in the sale-deed 
by mistake, the mutation Court by its 
order of January 28, 1907, refused muta- 
tion of plot No. 691, telling the vendees 
plaintiffs that they should get another sale- 
deed in respect of that plot. The muta- 
tion Court did not and could not given 
mutation in respect of plot No. 651 be- 
cause that plot was in a different mahal 
and had an entirely different area from 
that entered in the sale-deed for plot 
No. 651. This order of the mutation 
Court was made despite the fact that 
the mutation application was not opposed. 
It is clear that the vendees could at that 
stage have instituted a suit under s. 31 
of the Specific Relief Act, but they did 
not do so% and as has been held in 
several rulings, they were not bound to 
do so, as that section is an enabling sec- 
tion and the fact of its not being made 
use of cannot deprive a purchaser of the 
rights conveyed to him. The only result 
of this failure on the part of the plaintiffs 
to institute a suit under s. 31 was that 
they were not recorded in the khewat 
as proprietors of this plot, and in the 
village Khasra they were recorded as 
tenants, bila tasfia lagan, that being the 
only entry which it was possible for the 
revenue authorities to make. 

On December 12, 1932, the defendants 
Nos. 2 and 3, that is the plaintiffs’ ven- 
dors executed a sale-deed, Ex. Al in 
respect cf the whole of their 2 annas 8 
pies share whose area is 16°03 acres with 
the exception of the area mentioned in 
the prior sale-deed, Exh. 2, in favour of 
Noor Mohammad, the predecessor of the 
defendant No. 1, the present appellant. 
The recital in the sale-deed is that in 
the share of 2 annas 8 pies transferred, 
the plots in accordance with the khewat 
and the sale-deed in favour cf Sarju 
Prasad and others are exempted, the 
whole of the rest of the rights and share 
of 2 annas 8 pies are sold tothe ven- 
dees, and ib. is further on stated that the 
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area of the whole 2 annas 8 pies share is 


16:03 acres. 

In November 1934, the defendant No. 1, 
issued a notice of ejectment for arrears 
of rent against the plaintiffs as recorded 
tenants of plot No. 691. He apparently 
took steps to eject the plaintiffs, treating 
them astenants, bila tasfia lagan under 
the provisions of ss. 53 (2; 54 and 55 of 
the Oudh Rent Act. It appears that the 
plaintiffs did contest this notice by in- 
stituting on April 28, 1935, a suit under 
s. 59 to contest the notice but this they 
withdraw on November 24, 1935, probably 
in view of the fact that there was little 
point in proceeding with it as they had 
previously on April 25, 1935, instituted a 
declaratory suit in the Oivil Court for a 
declaration that they were. in possession 
of plot No. 691 as proprietors. This suit 
had been subsequently changed into a 
suit for possession by an application of 
June 11,1935, after the defendant No. 1 
had. obtained formal possession of the 
lot. 
In answer to the plaintiffs’ suit to re- 
cover proprietary possession of this plot, 
the defendant. denied the plaintiffs’ title- 
under the sale-deed of 1906, and claimed 
that he was owner of the plot under the 
saledeed of 1932, He further claimed 
protection under s. 31 of the Specific 
Relief Act, and pleaded that the suit was 
barred by Art. 9o of the Limitation Act, 
and that the QOivil Court had no juris- 
diction to try the suit. The trial Court . 
decided that plot No. 691 had been sold ~ 
to the plaintifs as alleged by them. It. 
held that no question of -adverse posses:: 
sion arose and gave no finding on -the- 
issue which dealt with that questicn. It held 
that the suit was not barred by limita- 
tion and that it was cognizable by the 
Civil Court, but it held in favour of the 
defendant on the view that his pre- 
decessor-in-title was a purchaser of the 
property-in-good faith and for value, and 
therefore defendant No. 1's right could not 
be interfered with. | 

The learned Civil Judge agreed with the 
finding of the trial Court that plot No. 691 
was scold to the plaintifs under their 
sale-deed of 1906. lt went on to hold that 
that plot was not sold to the defendant 
under his sale-deed Ex. Al of 1952, and 
it further held that even if it were to 
be held that that plot which had already 
been transferred to the plaintiffs and 
defendants Nos. 4 and 5 was also trans- 
ferred to defendant No, l's predecessor, 
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Noor Mohammad, under the subsequent 
sale-deed, it was impogsible on the evi- 
dence on the record to hold that Noor 
Mohammad had no notice of the prior 
sale. It followed that he could not be 
said to be a purchaser of the property 
in good faith, 

The question of limitation was not 
apparently argued before the lower Appel- 
late Oourt and has not been argued 
before me, and from the judgment of the 
lower Appellate Court it does not appear 
that the question of the cognizability of 
the suit by the Civil Court was argued 
before it. 

The first point which I propose to deal 
with is the question whether this suit 
was cognizable by the Oivil Court. 
Learned Counsel contended that the suit 
for ejectment of the present plaintiffs 
was a suit under s. 127 of the Oudh Rent 
Act, read with s. 108 (2) of the same Act, 
which was cognizable only by the 
Revenue Court. He said that in that suit 
the defendants could plead that there was 
no relationship of landlord and tenant 
between them and the plaintiffs of that 
suit, and that they were in possession 
as landlords, but he has omitted to notice 
that the Rent Gourt under the Oudh Rent 
Act has no power to decide that ques- 
tion and is bound by its own records. 
It is no doubt a fact as held in 1937 
O. W. N., 886 (Rustom Singh and othors v, 
Ahmedunnissa, Mst.) (1), that when a matter 
exclusively within the jurisdiction of a 
Court of Revenue has been tried and 
decided by the Gourt as between the 
parties, no subsequent suit would lie in 
the Oivil Court having for its sole object 
the annulment of the decree passed by 
the Court of Revenue, but it is quite 
plain that although a Revenue Court in 
Oudh is competent to decide a question 

- between a tenant and a sub-tenant 
exclusively as was done in the case re- 
ported in 6 O. W. N., 1214 Har Noth 
Singh v. Sri Ram (2), a case in which 
there was a dispute between a tenant 
and a sub-tenant who himself claimed 
to be the tenant-in-chief, s, 108 cl. (10) 
directly provides that : 

“nothing in this section shall operate to debar 
any person claiming to be an under-proprietor who 
has been ejected under the provisions of s. 00 from 
bringing a suit for possession in a Uivil Court,” 

If an under proprietor can litigate to 

D (1937) O WA ; ; 
ast loss 0 LR 460; ia RD ioe b KA 


(2) 60W N 1214; 93 Ind. Cas. : 
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establish his rights as such io a Oivil 
Court after he his baen ejected by a 
Revenue Court, a fortiori a proprietor 
cannot possibly be deprived of that right, 
and that appears quite clearly from the 
notes at p. 463 of Mata Prasad’s Rent 
Law in Oudh (7th Edition), and the 
decision of the Privy Council reported in 
20 O. O., p.8 (Raja Mohammad Abul Hasan 
Khan v, Prag and others) (3), where it was 
held that in Oudh the Oourt of Revenue 
has the exclusive jurisdiction to deter- 
mine what is the status of a tenant of 
lands, and what are the special or other 
terms upon which such tenant holds, and 
that the Civil Courts had the exclusive 
jurisdiction to decide whether or not a 
person in possession of land holds a 
proprietary or under-proprietary right in 
the lands”. 

Tomy mind, therefore, there is no room 
for doubt on this point. No doubt the 
Oivil Oourt cannot set aside the decree 
of the Revenue Court but it can, as in- 
dicated by the very frame of the pro- 
viso to 8. 108, cl. (8), give a decree to the 
present plaintiffs for possession, 

The second point, which has been urged 
is set out in ground No. 3 of the grounds 
of appeal where it is stated that the 
learned Civil Judge has misconstrued the 
sale deed, Hx. A-l in holding that the 
defendant-appellant is not the owner of 
the plot in dispute. There is really noth- 
ing to discuss in this point as it has been 
thrashed out already at great length by 
the learned Oivil Judge. It is quite clear 
that what was sold to the plaintifis and 
defendants Nos. 4 and 5 under their sale- 
deed, Ex. 2, was a series of plots from 
No. 681 to 693 with an area of 8°53 acres, 
It is equally clear that there was a slip 
of the pen by the writer of this sale- 
deed whereby No. 691 was incorrectly 
written as No. 69i. In the light of the 
admission of the vendor, Ex. 3, and tne 
fact that the plaintilfs were in p:ssession 
of this plot without payments of rent from 
1906 to 1932 there can be no room for 
doubt that the plot had been transferred 
to the plaintiffs. It remains taen to con- 
sider the sale-deed of the defeudant. By 
this sale-deed the defendant was sold a 
share (not plots) having an ares of 16°03 
acres less the property consisting of plots 
transferred to Barju Prasad and others 


(8) 20 O O §; 38 Ind, Oas. 814;15 A LJ113; DIM 
L T 102; 19 Bom. L R 202;(1917) MW N232 & 
456; 32 M LJ 388; 21 O W N 382; 26 OLJ 165; 
5 O Ld 34; AI R198 PO 150(P O), 
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plaintiffs. A reference to the plaintiffs’ 
sale-deed was obviously enjoined upon the 
purchaser Noor Mohammad, defendant 
No. 1's predecessor, by the very wording 
of his own sale-deed and that ssle-deed 
Ex. 2 showed an area of 853 acres 
already transferred to the plaintiffs. It 
further appears from the evidence of the de- 
fendant's own witness, D. W. No, 1, that at 
the time of the execution of the defendants 
sale-deed what was considered was only 
the area sold, and that inquiry was made 
from.the plaintiffs also. The defendant 
was therefore perfectly well aware that 
the only area which he could get and 
was getting by his sale deed was 7'5 
acres. It seems to me that the learned 
Oivil Judge was fully justified in coming 
to. the conclusion that the defendant was 
not a transferee of plot No. 691 at all by 
virtue of his saleedeed Ex. A-1. 


The third point raised is the question 
whether the last clause of s. 31 of the 
Specific Relief Act has any application 
to the present case. In view of what has 
been said already, it seems to me to be 
clear that the vendee under the sale-deed 
of 1932 could not but be aware of the whole 
situation in regard to plot No. 691. He 
must have looked up the khewat and the 
mutation proceedings and he could not 
but be aware that the plaintiffs were in 
possession of plot No, 691 ever since the 
date of their sale-deed, It seems, there- 
fore, that the vendee of the 1932 sale 
deed did nothing more than gamble on 
the existence of this known mistake in 
the plaintiff's sale-deed, hoping to be able 
to make a profit out of it. It has been 
held in I. L. R.. 34 Madras 51, (Mahadeva 
Iyer v, Gopala Aiyar and others) (4), 
that: 

“a second mortgagee who has advanced money 
with the knowledge of a mutual mistake of fact 
between the mortgagor and the first mortgagee 
as to the subject-matter of the first mortgage haa 
notice of that mistake of fact and cannot plead 


that he acquired his rights in good faith under 
s. 31 of the Specific Relief Act.” 

It was also held that: 

“where a plaint alleges a mutual mistake of fact 
extrinsic evidence of such mistake is admissible 
although no rectification thereof is prayed for." 


The fact that the plaintiffs did not 
seek rectificaticn of their sale-deed within 
3 years of their knowledge of the mistake 
cannot be of any assistance tothe appel- 
lant because as held in A. I. R, 1939 
Oudh, 123 at p. 131 (B. Lakshmi Narain and 


4) 34 M 51;8 Ind, Cas. 380; 8M L T 289: (1911). 
MIN 36. i eae 
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others v, Mst. Mohamdi Begam (5), 8. 31 is an 
enabling section and therefore the fact 
that the plaintiffs did not chcose to avail 
themselves of that section at the time 
cannot deprive them of the rights which 
they obtained under tbeir sale deed. 
The same view was taken in Kesho 
and others v. Roopan Singh and others 
(À. L. R. 1927, Allahabad 355) (6). In my 
view the learned Oivil Judge rightly held 
that even if this plot were to be held to 
have been transferred to Noor Mohammad 
under the sale-deed of 1932 he was not 
protected by the last clause of s.31 of 
the Specific Relief Act inasmuch as he was 
not a purchaser of this property without 
notice. 

In my opinion, therefore, the lower Appel- 
late Oourt rightly allowed the appeal 
before it and decreed the plaintiffs’ suit 
with costs. There is no force in the 
present appeal which fails and is dismissed 
with costs. 

D. Appeal dismissed. 


(5) A IR 193? Oudh 123 at p. 131; 137 Ind. Cas. 
102; 9 OWN 60; Ind. Rul. (1932) Oudh 205; 7 
Luck. 454. 

(6) A IR 1927 All, 355; 100 Ind. Cas, 568. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 1-B of 193 
October 21, 1937 i 
Strong, O. J. AND PURANIK, di... e 
. RINSA—PLAINTIPF—APPRLLANT | 


soe versus p 
MOHANLAL—Derenpant No. 2— 
RESPONDENT 
Transfer of Property Act (IV of 1882), s. 55 (1) 
(g), and (2)—First mortgage by A to R and second to 
PP assigning to GQ—R suing A without impleading 
P or G and obtaining foreclosure decree—R selling 
to defendant No. 1 as property free from smn- 
cumbrances~-Defendant No. 1 mortgaging it to 
plaintif as unincumbered estate—G then obtaining 
decree on his mortgage—S. 55 held applied and 
plaintiff could recover damages from R for breach 

of covenant—Measure of damages, 

A mortgaged certain property toone Rby a 
registered mortgage, At a later date, A mortgaged 
by way of second mortgage to P who assigned to G. 
At a later date, R sued the mortgagor A without 
impleading either G or P and obtained a foreclosure 
decree and possession. R sold to first defendant as 
a property free from encumbrances and defendant 
No. 1 mortgaged to plaintiff as an unineumbered 
estate. R died and his representative-in-interest 
was defendant No. 2. G sued.defendant No. 2, 
defendant No. 1, and plaintiff when it became 
known forthe first time to defendant No. 2, de- 
fendant No. 1, and plaintiff that G had an interest 
in this property. Gobtaineda decree and the pro- 
perty was lost. The question arose: was the plaintiff 
entitled to pursue the remedy which the first 
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defendant had against his vendor on the covenant 
for freedom from ineumbrance ? {p. 613, col. 2.] 

Held, that the answer to the question could be 
found in s. 55, Transfer of Property Act, as the 
Oourt was ‘concerned with the rights, not of a 
mortgagee but of a person, against, not a mort- 
gagor, but a vendor. It was a ‘person’ against a 
‘vendor’; not a ‘mortgagee’ against a ‘mortgagor.’ 
By. linking up sub-s. (2) clause beginning “The 
benefit of the contract ‘mentioned in this rule” 
with sub-s. (1) (g) which does not relate to any 
“contract.” R must be deemed to have contracted 
-with defendant No. 1 that he had power to 
transfer and that the property was free from 
incumbrances. The benefit of the contract passed 
to the plaintif and accordingly the plaintiff 
could recover damages from defendant No. 2 to 
the extent of the loss caused due to the fact that 
P's mortgage was outstanding in the hands of G. 
Nathu' Khan v. Burtonath (2), followed. 

Held, also the measure of loss was not the amount 
of the debt for the securing of which this property 
was mortgaged but the value of the security. 
But plaintif had only a part interest. If the. value 
of the subject-matter exceeded the d:bt, the 
plaintiff's claim against defendant No. 2 would be 
limited to his debt, though, had defendant No. 1 
sued defendant No. 2, the liability would be 
greater. If the value of the subject-matter was 
less than the debt, the damage would be the 
value of the subject-matter, [p. 615, col. 2.] 

S.0.A. from the appellate decree of 
the Court of the District Judge, Amraoti, 
dated October 4, 1934, in O. A. No. 68-B 
of 1934 confirming the decree of the 
Oourt of the Sub-Judge, Second Class, 
Morsi, dated March 29, 1934. 

Messrs. M. R. Bobde, K. B. Tare and W. B, 
Pendharkar, for the Appellant. 

Mr. R. N. Padhye, for the Respondent. 

Judgment.—Tnis case raises a point of 
some Interest. There is a somewhat com- 
plicated title to the property in suit whick 
can be stated as follows :— 

A stands for the owners of the subject- 
matter ofa mortgage. On April 29, 1913, 
A mortgaged to one Rupram by a re 
Bistered mortgage. Ata later date, viz, 
June 25, 1913, A mortgaged by way of 
second mortgage to Partapchand who 
assigned to Godadmal. At a Jater date, 
sometime in 1916, Rupram sued the mort- 
gagors A without impleading either 
Godadmal cr Pratapchand, and obtained 
a foreclosure decree. Possession was ob- 
tained on December 10, 1917. Rupram 
sold to first defendant on March 29, 1919, 
and defendant No. 1 mortgaged to plaint- 
iff on February 27, 1922, Rupram_ has 
died and his Tepresentative-in-interest is 
defendant No. 2. 

Godadmal sued defendant No. 2, defend- 
ant No. 1, and plaintiff in 1926, when it 
became known for the first time. to defend- 
ant No, 2, defendant No.. 1, and. plaintiff 


that Godadmat had an interest in this 
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property. Godjadmal obtained a decree ani 
the property was lost. 
The property was sold by Rupram to 


. defendant No. 1 as a property free from 


incumbrances and was mortgaged ‘by 
defendant No. 1 to plaintiff as an un- 
incumbered estate. : 

The second mortgagee has succeeded in 
establishing priority of title and his debt 
exhausts the security. No one disputes 
that on the above facts, the plaintiff is 
entitled to a decree against the first de- 
fendant personally. Such a decree would, 
however, be -infrauctuous, and the question 
arises: Is the plaintiff also entitled to 
pursue the remedy which the first de- 
fendant has against his vendor on the 
covenant for freedom from incumbrance ? 
The answer to that question turas upon 
three questions: (1) whether the benefit 
of an implied covenant is annexed and 
incident to, and goes with the interest of 
the implied covenantee; (2) whether, if 
so, it can be enforced by every person 
in whom that -interest in whole or in part 
is vested, and (3) whether, assuming the 
answers to questions (1) and (2) are yes, 
a mortgagee has vested in him a part of 
the implied covenantee’s interest. 


The questions find their answer in the 
construction of s. 55 of the Transfer of 
Property Act. That section, it will be 
noted, is concerned with sales. It was 
accordingly argued that in considering 
the mortgagee’s: rights here against his 
mortgagor's vendor we are concerned with 
the rights of a mortgagee, and should 
lock not to s. 55 but to ss. 65, 66-and 
68. For reasons which will appear here- 
after, we are of the opinion that this is 
not sound. We are concerned with the 
rights, not of a mortgagee, but of a per- 
son, against, not a morigagor, but a vendor. 
It is a ‘person’ against a ‘vendor’; not a 
‘mortgagee’ against a ‘mortgagor. 

Bys. 55 (1) (g) a vendor is bound, 
inter alia, (subject to a contract to the 


contrary, not here present): 

“To pay all public charges and rent accrued 
due in respect of the property up to ‘the date of 
the sale, the interest on all incumbrances on such 
property due on such date, and, except where 
the property is sold subject to incumbrancts, to 
discharge all incumbrances on the property then 


:existing.” e 


‘By 8. 55 (2) of the Transfer of Properly 


Act, A 
“The seller shall be deemed to contract with 
the buyer that the interest which the seller pro- 
fessos} to transfer -to the buyer „subsists, and that 
he has {power to transfer the same. | 
Provided that, where the sale is made by a 
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` person ina fiduciary character, 
to contract with the bayer that 


to jm vested.” 
t will be noticed that there i - 
ference to “this rule” in gubeg. (9 i and 
it is Dot entirely clear what rule is referred 
to, but it would appear to refer to the 
Implied contract mentioned in s. 55 (2) 
and not merely in the Proviso. If it 
were the implied contract referred to in 
the proviso that is meant, then the yendor 
here (Rupram’ would be deemed to have 
contracted with defendant No. 1 that he 
has done no aet whereby the property is 
Incumbered or whereby he is hindered 
from transferring it. 
In point of fact Rupram had done no 
act incumbering the property. The person 
that had incumbered the property was 
not Rupram but Rupram's mortgagor A. 
It might be an interesting question whe- 
ter under the old Conveyancing Act, 
1881, in England, the implied ecnvenant 
fer right to convey quiet enjoyment, free» 
dem frem incumbrance and further assur- 
ance, not „beiog unqualified covenant” 
amounting to an absolute warranty of 
title, would avail the plaintiff against 
Rupram's Tepresentative-in-interest. See 
David v. Sabin (1). But’ here the position 
is fixed by s. 55 of the Transfer of 
Property Act, and it becomes a question 
whether one can link up sub-s. (2) clause 
beginning “The benefit of the contract 
mentioned in thie rule” with sub s, (1) 
(9) which does not relate to any ‘‘con- 
tract” but details one of the duties im- 
pesed on the vendor by the fact that he 
18 a vender and that there is no contract 
wa contrary. 
n an endeavcur to thus linku ; 
(1) (g) with the provision banene the 
poled gehen lo the interest of the 
ransieree, reference was 
Khan e Puriona o; made to Nathu 
ere, their Lordships of t ici 
Gommittee observe ag follows Bs se condita) 
“The purchase deed contained the 


‘declaration that the property ,w 
incumbrances and consequently as 55 Ay a 
(1) (1893) 1 Ch. 593-621 J A , 

s Palle gt hi 3 Ch. 347; ? R 349: 6g 
Q)A 1%2 P O 176; 66, Tnd. [6] ; £2 

LJ 301; 42 M L J 444; 26 OWN 14,35 6 [ey UA 

Bike, L R571; 15 L W 635; (1992) M W N 39$ 


express 
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‘grammatical meaning. The words 
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sub-s. (2) (ste) of the Transfer of Property Act the 
vendor must have been deemad (sic) to contract 
with the buyers that he had power to tranefer 
the property so sold, and consequently . that the 
property was free from burdens.” 

We do not understand that this con- 
clusion turns upon the fact that there was 
an express covenant in that case. Whe- 
ther expressed or not the law implies 
such a covenant and in either case the 
covenant has the same weight. The 
“contract” that is “mentioned in this rule” 
must be either the contract referred to 
ins 55 (2) or the contract referred to 
in 8. 55 (2) proviso, both of which con- 
tracts are implied if not expressed and 
the expressing of them would not alter 
their effect or turn what would be a 


qualifed covenant into an unqualified 
covenant. 
The observation in Nathu Khan v. 


Burtonath (2) is not obiter. It is the 
fundamental proposition upon which the 
case turns and it is, therefore, binding 
on ug. 

Thus, ‘following the Privy Council, we 
conclude that Rupram must be deemed 
to have contracted with defendant No.1 
that he bad power to transfer and that 
the property was free from incumbrances, 

Does the benefit of this contract pass 
to plaintiff? In view of the above decision 
of the Judicial Committee, we take it 
that this contract, which we are told 
must be deemed to have been made, is 
the contract referred to in s. 55 (2), 
ie., the contract “mentioned in the rule,” 
and it will therefore be annexed to and 
go with “the interest of the transferee as 
such.” If that beso, it may be enforced 
by a limited class of persons. Does that 


class include a mortgagee from the 
transferee ? 
The words “as such" will be noted. 


whom that interest is” 
are important. It is argued that this 
means that the class is restricted to 
purchasers from the purchaser transferee 
and does not include persons whose interest 
on 


The words “in 


sale. 

This, however, leaves out of account. 
the words “for the whole or any part. 
thereof.” Those words are, in the argu- 
ment, explained as meaning “for the 
whole or any part of the subject-matter 
of the transfer.” That, however, is not their 
‘On 
any part thereof” refer to “interest” nov 
to¥subject-matter. š 

The section of the Transfer of Property 
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Act is seeking to do what s. 76 of the 
Law of Property Act, 1925, does in England. 
The form of the two Acts, however is 
different and the English Act appears to 
be, on this point, much more clearly drafted. 
There can be no possible doubt that the 
Parliament, in Eogland, when it legislated 
and ‘used the words “in whom that estate 
or interest is, for the whole or any part 
thereof” meant any part of the estate or 
interest whether that estate or part thereof 
was created by a conveyance by way of 
sale, lease, mortgage, settlement, ete. If 
that estate or intesest is split up part 
going to` A and part going to B., A. or 
B. or both may enforce the implied 
covenant. We are accordingly of the 
opinion that the plaintiff can recover from 
defendant No. 2. 

There was an attempt made to show that 
the plaintiff's remedy was barred by 
limitation. We are of the opinion that 
there is nothing in this. 

It remains to consider the quantum of 
damages. It is said that the plaintiff 
should exhaust his remedy first against 
the first defendant, and should only havea 
decree for the difference between what 
he recovers and what his debt is. It is 
also said that plaintiff chould, immediate- 
ly he knew of the existence of the out- 
standing mortgage interest, have paid off 
the mortgagees, without i 
costs and the amount it would have cost 
him to pay off the mortgagee is the 
measure of his damage which damage 
should first be recovered from defandant 
No. 1 and only the deficit from defend- 
ant No. 2. It is further urged that the 
most that can be recovered is the value 
of the subject-matter. 

As to the first point, we are of the 
opinion that defendant No. 2 is clearly 
liable to defendant No. 1 under the implied 
contract. Plaintiff, having a part of defend- 
ant No. 1's interest under his mortgage, 
can enforce that right. Defendant No. 2 
and not defendant No. 1 is, therefore, 
primarily liabie to the extent of the 
loss caused by the fact that Pratapchand's 
mortgage was oulstanding in the hands 
of Godadmal. 

As to the measure of that damage, 
Rupram’s representative was a party to 
the suit brought by Gcdadmal. He allowed 
a foreclosure decree to be passed, The 
obligation was upon him under the pro- 
visions of s. 55 (1) (g) to pay off that 
_ mortgage. We failed to do so, and as a 
result, the whole property was taken. 
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There has thus been a complete loss of 
the security. Thatis the measure of the 
logs. That is tosay, the measure of loss 
is not the amount of the debt for the 
securing of which this property were 
mortgaged but the value of the security. 
But plaintiff has only a part interest. If 
the value of the subject-matter equals the 
debt, there is no difficulty. If the value 
of the subject-matter exceeds the debt, 
the plaintiff's claim against defendant 
No. 2 will be limited to his debt, though, 
had defendant No.1 sued defendant No. 2, 
the liability would be greater. If the 
value of the subject-matter is less than 
the debt, the damage will be the value of 
the subject-matter. If this can be agreed, 
well and good; if oot, there must be a 
remand for the purpose of ascertaining the 
damage in accordance with the above 
observations. 

The matter can be mentioned this day 
fortnight when final orders or a remand 
order will be passed as the case may be. 

No agreement on the question of value. 
Remanded accordingly. Two months, 10 


days for objections, 
8. Case remanded. 


OUDH CHIEF COURT 
Civil Miscellaneous Application No. 924 
of 1935 filed in F. ©. A. No, 94 of 1933 
October 24, 1933 o 
SRIVASTAVA AND Zta-UL HASAN, Jd. 
Syed IBNOL HASAN—AppELLant— 
APPLICANT 


versus 
Sheikh USMAN AHMED AND ofadEBs— 
Opposite Party i 

Amendment—Pleadings—Plaintiff obtaining adju- 
dication on relief—If can seek its deletion by 
amending plaint, in order to save court-fee. : 

The plaintif should not be allowed to save him- 
self from liability for payment of the court-fee 
after he has obtained adjudication of the trial 
Court in respect of acertain relief and in respect 
of which he argued his case in appeal by seeking 
its deletion by amending the plaint and the memo- 
randum of appeal. 

An application dated October 16, 1935, 
for amendment of the memorandum of’ 
appeal, filed on behalf of the above-named 
appellant, the following order was passed 
by this Hon’ble Court. h . 

Mr. Iftikhar Husain, for the Applicant. 


Order.—This is an application for per” 
mission to amend the plaint by deleting 


‘para, 22 and relief (b) of para. 29 and also 


the memorandum of appeal by striking out 
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ground Nos. 20 and 21. It is quite trans- 
parent that the object of the application is 
to savè the appellant from payment of the 
deficiency in the court-fee which they were 
ordered to make good by our oder, dated 
August 27, 1935, and for which two months’ 
time, as asked for by him, was allowed. 
The plaintiff in his plaint sought to have 
four decrees set aside but did not pay 


proper court-fee in respect of this relief: 


His right to get relief in respect of the 
aforesaid decrees has been tried on the 
merits and has been decided against him. 
On the question of court-fee the Subordi- 
nate Judge held that there was a deficiency 
which had to be made good by him. He 
appealed to this Court and again pressed 
his claim for the setting aside of the said 
decrees' in the memorandum of appeal. He 
also questioned the correctness of the order 
of the Subordinate Judge requiring him to 
make good the deficiency in the court fee. 
The learned Counsel for the appellant did 
not support this last-mentioned ground in 
his argument. Thus the plaintiff has had 
a trial on the merits in respect of his claim 
for setting aside the four decrees in ques- 
tion and has also argued his case in appeal 
in respect thereof. A bare narration of the 
facta as stated above is sufficient to show 
that in the circumstances the plaintiff should 
not be allowed to save himself from liabi- 
lity for payment of the court-fee after he 
has obtained adjudication of the trial Court 
in respect of the relief now sought to be 
deleted and has also argued his case in 
appeal in respect of the said relief. 
We accordingly reject the application. 
D. _ Application rejected. 





_ . MADRAS HIGH COURT 
Criminal Appeals Nos. 650, 705 and 717 
of 1937 and 48 of 1938 
“May 5, 1938 
PANDRANG Row, J. 
In reKOGANTI APPAYYA AND OTHERS 
— APPELLANTS. 
Criminal Procedure Code (Act V of 1898), 8. 162—~ 
-Oral statements no less than written ones, made to 
Police Officer during his investigation are inadmis- 
sible—Criminal trial — Confession — Statements by 
several accused to Police Officer during investigation 
not amounting to confession when taken separately— 
When taken together, showing that accused were 
engaged in conspiracy—Statements sought to be used 
to prove conspiracy — Statements amount to confes- 
sions—Accomplice — Person instigating another to 
commit crime with object of catching him in act of 
committing erime— Instigation amounts to abetment— 
Such abettor is accomplice when person instigated 
commits crime—His evidence at any rate must be 
viewed with caution, 
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Oral statement no less than written statements 
made to a Police Officer during the course of investi- 
gation by him of a case, come within s, 162, Criminal 
Procedure Oode, and are not admissible in evidence 
even ifthe Police Officer was not acting under- 
Ohap. XIV, Criminal Procedure Code, and he was 
not investigating under s. 156 or s, 157 of the Code. 
Thimmappa v. Thimmappa (2), relied on. Emperor 
v. Nilakanta (1), held overruled. by Thimmappa v. 
Thimmappa (2). [p. 617, col. 2. 

Although the statements made by a number of ac- 
cused separately to a Police Officer in the course of 
his investigation of an offence, when taken separately 
may not amount to complete confession of any crime, 
nevertheless when such stutements taken together 
show that the accused who made them were engaged 
in criminal conspiracy and it is for the purpose of 
establishing this fact that the statements are sought 
to beused, they amount to confessions made to the 
Police Officer and are inadmissible in evidence. 

‘Inthe case of ubetment of a crime the motiveof 
the person who instigates is not the only determin- 
ing factor; in other words, even if the object of the 
person who instigated another to commit acrime is 
tocatch him in the act of committing the crime, 
instigation by him nevertheless amounts to abetment 
of the offence, and the abettor must be regarded as 
an accomplice when the object of the instigation is 
to make the offender commit the offence,and the per- 
son who was instigated, actually commits the offence. 
In any case even if these witnesses are: not to be 
regarded as accomplices in the strict legal sense, 
nevertheless their conduct is such that their evi- 
dence requires to be viewed with caution. Queen- 
Empress v. Javacharam (3) and ‘Harura Singh v. 
Emperor (4), referred to. {p. 618, col. 2.] 


Or. As. against an order of the Court of 
Session, West Godavari Division, dated 
November 1, 1937. í 

Messrs, K. S. Jayarama Aiyar, A. 
Lakshmayya, A. Narasimha Aiyar for. Mr. 
N. Rama Rao, for the Appellants. 

Mr. K.-Venkataraghavachariar, for;the 
Public Prosecutor, for the Crown. 


Judgment.—These appeals are ‘from 
the judgment of the Sessions of the West 
Godavari Division, dated November 1, 1937, 
in 8.0. No. 20 of 1937 on his file. The 
first appeal is by accused No. 4 who is in 
jail. The next twoappeals are by accused 
Nos. 2 and 3. The last appeal is by the 
Public Prosecutor and itis an appeal from 
the acquittal of accused No. 5 in the case. 
There were five accused in the case of whom 
accused No, | as well as accused No.5 were 
acquitted, and no appeal has been filed 
against acquittal of accused No. 1. 

Ishall first deal with the appeal: by 
accused No.4. Sofaras he is concerned, 
the evidence is overwhelming that he was 
found in possession of materials fur counter- 
feiting Gcvernment currency notes of ten 
rupees denomination at Nidadavole Station 
when he was arrested. Several blocks con- 
taining engravings of the note were found 
inside his banian pocket when he was 
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searched in the presence of mediators, most 
of whom are quite respectable and against 
whom nothing can be said. So far as his 
conviction under sg. 489-D, Indian Penal 
Code, is concerned, there can be no doubt 
that the evidence fully supports it. 

It may be mentioned in this connection 
that when he was asked to plead to the 
charges, he stated that he would tell the 
‘truth and what happened, whatever the re- 
sult may be, and when warned that he was 
not to be tuken as an approver and that 
he was not bound to say anything except 
to plead to the charge, he said that “the 
offences were committed by other accused. 
I was also with them.” Itis, therefore, clear 
that he had really no defence worth men- 
tioning and as already observed, his convic» 
tion under s. 489-D is obviously right. 
Whether the conviction under the first count 
of conspiracy is right or not will be consider- 
ed when the cases against accused Nos. 2 
and 3 are dealt with. Accused Nos. 2 
and 3 have been convicted of conspiracy as 
well as of abetment of the possession of 
counterfeiting materials by accused No. 4, 
As regards the charge of abetment, there 
is really no meaning in it. It is not 
explained how the poesession of counter- 
feiting materials by accused No. 4 was 
abetted by any of the other accused. Unless 
the charge of conspiracy holds good, there 
is nothing in the charge of abetment of 
possession of counterfeiting materials by 
accused No. 4. The substantial charge 
against accused Nos. 2 and 3 is that of 
conspiracy, the conspiracy being to sell 
counterfeiting materials to P. W. No, 5 
who was employed by the Police to act as 
asort of decoy to persons who were sus- 
pected to be engaged in making and using 
counterfeiting materials. The offence of 
conspiracy rests entirely on the evidence 
of P. Ws. Nos. 1,3 and 5of whom P. Ws. 

‘Nos, land 3 are a Sub-Inspector and a 
Head Constable attached to the O. I. D. and 
P. W. No. 5 as already observed is a decoy 
employed by the C. I.D. for the purpcse of 
detecting counterfeiting cases. The evi- 
dence of conspiracy is mainly that of 
P. W. No. 1 though tbere is some evidence 
relating to it given by P, Ws. Nos. 3 and 5. 

Objection was taken during the course of 
the trial to the admission of evidence of 
statements Made by the accused to P. W. 
No. 1 in the course of his investigation. The 
objection was overruled by the learned 
Judge apparently on the ground that P. W. 
No.1 was not acting under Chap, XIV, 
Criminal Precedure Code, and that he was 


In re Kogantt appayya (MADR) 


617 


not investigating under s. 156 ors. 157 of 
the Code. The other objection that the 
statements amounted to confessions made 
to a Police Officer was also overruled on 
the ground that the statements did not 
amount to confessions. I am of opinion 
that both these objections were sound and 
should have been allowed. There can be 
no doubt that P. W. No. 1 was investi- 
gating an offence at least after July 1936 
when he received information that accused 
No. 2 was actively engaged in making 
blocks and forged notes. It was held in 
Emperor v Nilakanta (1), that the state- 
ments madetoa C, I. D. officer must be 
deemed to be statements made in the course 
of investigations by him though in that 
case the statements being oral, it was 
held that s. 162 would not apply. This view, 
however, has been overruled by the Full 
Bench decision in Thimmappa v. Thime 
mappa (2), according to which oral state- 
ments no less than written statements 
come within the purview of s. 162, Urimi- 
minal Procedure Code. 

As regards the other objection, there can 
be no doubt that the statements were 
relied upon for the purpose of fastenin 
guilt on the persons who made them, an 
though the statements taken separately may 
not amount to complete confession of any 
crime, nevertheless the statements taken 
together show that the accused who made 
them were engaged in criminal conspiracy 
and it was for the purpose of establishing 
this fact that the statements were sought 
to be used, It is therefore obvious that the 
statements did really amount to confessions 
made to a Police Officer, A number of 
documents such asa Police diaries have 
been admitted wholesale in evidence by 
the learned Judge in the course of the 
trial, namely Exs. E to HA, O. 3 and 
O. 4 Exhibits Q. R. S5. DD and 
FF and BBBB. The learned Public 
Prosecutor does not defend this whole- 
gale introduction of Police diaries as 
evidence during the trial, and it is obvious- 
ly indefensible. There can be no doubt 
that the case againet accused Nos. 2 and 3 
in particular has been seriously prejudiced 
by the admission of such inadmissible: 
evidence during the trial, and I have little 
doubt that it was the admission of these 
documents “hat was mainly responsible for 


(1) 35 M 247; 14 Ind. Cas. -849; 13 Or. L J 305; 22 M 
L J 490; (1912) M W N 207. 
(2) 51 M 967;112 Ind. Oas. 682; A IR 1928 Mad, 


1028; 29 Or. L J 1093; 55 M L J 351; 28 LW 414 
GF: B). 
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the opinions expressed by some of the 
assessors against accused Nos. land 2 and 
3. The onlv admissible evidence really is 
that of P. Ws. Nos. 1,3 and 5 sofar as 
it relates to the conduct of the accused, 
apart from the statements said to have been 
made by them. The evidence as to the 
conduct of these accused does not show 
beyond doubt that they were engaged in 
a criminal conspiracy. Even apart from 
this, it must be remembered that P. Ws. 
Nos. 1 and 3 as well as P. W. No. 5 
though engaged really in detecting counter- 
feiting cases, were actually instigating per- 
sons who were suspected to be in possession 
of counterfeiting materials to sell them for 
a consideration; in fact the case for the 
prosecution was that all the time P. W. 
No. 1 was engaged with the assistance of 
P. W. No. 5 in obtaining a seller of counter- 
feiting materials, and that finally a bargain 
was struck whereby Re. 3,300 was to be paid 
as the price of the blocks in question 
It has been contended that these persons 
have been really investigating the commis- 
sion of the very offence in respect of which 
the accused are charged as conspirators. 
It is urged that these witnesses come under 
the category of accomplices and that treir 
evidence cannot, therefore, be accepted or 
acted upon inthe absence of material cor- 
roboration. The question is not an easy one 
to decide, namely whether P. Ws. Nos. 1, 3 
and 5 were acting as accomplices or acting 
merely as spies. The decision in Queen» 
Empress v. Javacharam (3) which was 
followed in Harura Singh v. Emperor (4) 
supports the contention of Mr. K. 8. 
Jayarama Aiyar on behalf of the appel- 
lant, On the other hand, the learned Public 
Prosecutor relies on the ruling in Emperor 
v. Chaiurbhuj Sahu (5) which is followed 
in Govinda Balaji v. Emperor (6). It is 
stated that there are no reported cases 
decided by this High Court dealing with 
this point. It seems tome that tse motive 
of the person who instigates is not the 
only determining factor; in other words, 
even. if the object of the person who 
instigated another to commita crime is to 
catch him in the act of committing the 
crime, instigation by him nevertheless 
amounts to abetment of the offence, and 
(3)19 B 363, T 
(4) A I R 1929 Lah. 436; 118 Ind. Cas, 544; (1933) 
. Or. Oas. 3; 30 Or, L J 941; 30P LR 603; 11 Lah. LJ 
58; Ind. Rul. (1929) Lah. 800. 
_, £5) 38 O 96; 8 Ind. Cas. 119;15 O W N 171. 
, WIALR 1936 Nag. 245; 167 Ind. Oas. 521; (1936) 
Sr 1039; 38 Or. I. J 423; I L R (1937) Nag, 181; 9 
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the abettor must be regarded as an accom- 
plice when the object of the instigation is 
to make the offender commit the offence, 
and the person who was instigated actually 
commits the offence. In any case even if 
these witnesses are not to be regarded as 
accomplices in the strict legal sense, never- 
theless their conduct has been such that 
their evidence requires to be viewed with 
caution, So far as theirevidence concerns 
accused Nos, 1 and 5, it has not been accepted 
by the learned Sessions Judge. 

The principal witness for the prosecution 
is P. W. No. 1 and he is described by the 
learned Judge as the principal actor in the 
drama. His story has not been accepted so 
far as it implicates accused Nos. 1 and 5 
and that story is a very material portion 
of the story related by him in his evidence. 
It is not possible to say that while the 
material portion which relates to accused 
Nos. 1 and 5 cannot be accepted, the rest 
of it can be accepted without doubt or 
hesitation. That portion of the story which 
relates to accused Nos. 1 and 5 also im- 
Plicates the other accused. It is in my 
Opinion not safe to act upon his evidence. 
A good part of it is untrustworthy and 
cannot be acted upon. If the conviction 
of accused No, £ depended on the evidence 
of these witnesses, that also could not stand. 
But his conviction under e, 489-D rests not 
on the evidence of P. Ws. Nos. 1,3 and 5 
but on the evidence of the mediators and 
cthers who were present when counterfeiting 
materials were found actually in his posses- 
sion. Even otherwise, the evidence which 
implicates accused Nos. 2 and 3 is not ofa 
strong character. ‘The learned Sessions 
Judge refers to certain telegrams and letters 
which passed between the parties but most 
of them had not been proved: satisfactorily; 
for instance Exs, B and G-2 which are 
pressed against accused No. 2 have not 
been proved to be in the handwriting of 
accused No. 2. So far as Ex B is concerned, 
the Government Expert is of opinion that 
it is not his handwriting, and as regards 
Ex. G-2, the opinion that it is in the hand- 
writing of accused No. 2 was given with 
some hestitation or misgiving. 

As regards ‘accused No. 3, reliance is 
placed on Exs. TT, K-3 and H-3. 
Exhibit TT contains a correction which is 
left unexplained, the correction being in 
another handwriting. The language 
employed in these and other documents 
isso vague that it is impossible to say 
that they referto any projected sale of 
counterfeiting materials or to the com- 
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mission of any other crime. Substan- 
tially the defence of these two accused 
was that they were employed as Police 
informants by P. W. No.1 to assist him 
in gettinginformation as to the persons 
who were in pcasession of counterfeiting 
materials. In other words, their defence 
was that they were actively assisting 
P W. No. 1 and P, W. No. 5 to discover the 
real offenders who were responsible for 
making and using counterfeiting materials 
and to bring the latter into touch with 
the former. ltisalleged that they knew 
P. W. No.1 for some time and knew him 
to bea O. I. D. Head Constable No doubt 
P. W. No. 1 was posing as one Suryanara- 
yana, the supposed brother of P. W. No. 
5 forthe purpose of infusing confidence 
among persons who were suspected to 
be in possession of counterfeiting materials. 
But the defence of accused No. 2 and 3 
was that this was known to them tobe a 
pose and that they knew the real personality 
of P. W. No.1 and knew him to be a 
O. I. D. Head Constable engaged in 
the investigation of counterfeiting offences. 
If there is any truth in this defence, it is 
obvious that accused Nos. 2 and 3 are as 
innocent as P. W. No. 1 himself. They 
were engaged along with him and to assist 
him in unearthing the conspiracy andthe 
entire evidence against them is easily 
explained away once it is found that they 
were really assisting P. W. No. 1 in his 
investigation. 

So faras accused No. 2 is concerned, 
the fact that he was assisting P. W. No. 1 
in his investigation appears to be establish- 
ed by certain admissions made by some 
of the prosecution witnesses; for instance, 
P. W. No. 15 says that the first thing 
which accused No. 2 did when he was 
arrested along with other was to cry out 
“why do you arrest me.I am one of you", 
It is not suggested that P. W. No. 15 is not 
telling the truth when he. gives this 
evidence, and if it is true that the second 
accused cried out in this manner imme- 
diately on his arrest, along with the other 
accused, it renders highly probable his 
defence that he was really assisting 
P.W.No. lallthe time. It is not likely 
that he would have thought of this 
defence and made this cry if that was not 
the case. Prosecution Witness No. 7 says 
that accused has told him that P. W. No. 1's 
name was Appa Rao, his assumed name 
being Suryanarayana and that he once 
heard aceused No. 2 calling him by his 
real name, Appa Rao, when they were 
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going to a coffee hotel. No doubt this 
witness was attempted to be treated as 
a hostile witness by the Public Prosecutor 
though the attempt failed. There iə 
also evidence for the defence, namely 
the evidence of D. Ws. Nos. 2 to5to the 
effect generally that P. W. No. 1 was well- 
known as the Head Constable of the O. T. D. 
in Nuzvid. On the whole, therefore, it 
appears to be more likely than otherwise 
that accused No. 2's defence that he was 
only assisting P. W. No. 1 in his enquiry 
is true. If so, itis obvious that he cannot 
be regarded as being one of the con- 
spirators. Accused No. 3'sversion has not 
been supported to the same extent by 
evidence, but the evidence against him 
is easily explained away on this basis, 
that isto say, he was only assisting P, W. 
No. l to get into touch with the person 
or persons who were in possession of 
counterfeiting materials. In any case the 
evidence against him is quite insufficient, 
in my opinion, to support a conviction 
for conspiracy. In fact, there is no good 
reason to suppose there was any conspiracy 
sofaras any of the accused other than 
accused No. 4 were concerned. 

It follows from what Ihave said above 
that the convictions of accused Nos. 2 and 
3 must be set aside and the conviction of 
accused No. 4 also under the count of 
conspiracy andthe sentence imposed on 
him under s. 120-B should also he set aside. 
The appeal of accused No. 4 is otherwise 
dismissed. The appeals of accused Nos. 2 
and3are allowed and their convictions 
and sentences are set aside and they are 
acquitted. So far asthe appeal by the 
Public Prosecutor against accuzed No. 5. 
is concerned, there is no substance. in it; 
the acquittal of accused No. 5 was right 
and that appeal is dismissed. 

N.*8. Order accordingly. 


nawe innesa 


PATNA HIGH COURT 
Civil Appeal No, 128 of 1935 
August 2, 1938 
DHAWUH AND AGARWALA, JJ. 
"FAHARAT KARIM AND ANOTHER— 
DereNnpantTs— APPELLANTS 
m versus 
MALIK ABDUL KHALIQ AND OTHERg— 
PLAINTIFFS AND OTHERS—DEFENDANTS 
— RESPONDENTS 
Malicious prosecution—Plaintif, if should prove 
hia innocence—Plaintiff accused of offence which 
defendant claims to have seen him commit—Acquittal 
on morits--Presumption aa to innocence and reason- 
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able and probable cause--“ Malice “, whether means 
personal spite~Question, who amongst defendants 
was responsible in setting law in motion—Answer 
depends upon circumstances of whole case. 

In an action for malicious prosecution, the onus of 
establishing that the defendants had no reasonable 
and probable cause of the prosecution lies on the 
plaintiffs. At the same time, it is not right in cases 
of this kind to call upon the plaintiff to prove his 
innocence, for the foundation of the action is only 
that the proceedings complained of terminated in 
favour of the plaintiff, if from their nature they 
were so capable of terminating, Where, however, 
the accusation against the plaintiff was in respect 
of an offence which the defendant claimed to have 
seen him commit, and the trial ends in an acquit- 
tal on the merits the presumption will be not only 
that the plaintiff was innocent, but also that there 
was no reasonable and probable cause for the ac- 
cusation. Balbhadur Singh v. Budri Sah (l), re- 
lied on, 4 

The malice which is essential in actions for 
malicious prosecution does not necessarily connote 
personal spite or ill-will, but only means an in- 
direct and improper motive rather than a desire to 
vindicate the law. 

TIncases of an action for malicious prosecution, the 
question as to who among the persons impleaded 
was responsible for plaintiff's prosecution, is one of 
substance. The answer must depend upon the whole 
circumstances of the case. The mere setting of the 
law in motion is not the criterion. Gaya Prasad v. 
Bhagat Singh (2), relied on. | 

O. A. from the original decree of the 
Sub-Judge, Monghyr, dated June 12, 1935. 

Messrs. W. H. Akbari and K.K. Banarji, 
for the Appellants. 

Messrs. Khurshaid Husnain and Syed Ali 


Khan, for the Respondents. 


Dhavle, J.—This is an appeal by defend- 
ants Nos. 1 and 2 in an action for malicious 
prosecution. That defendant No. 2 brought 
a case under ss. 143 and 5014, Indian Penal 
Code, against the plaintiffs and others 
(defendants second party) was common 
ground ; that the case ended in an acquittal 
was alsocommon ground. The first point 
raised by Mr. Akbari on bebalf of the appel- 
lants is that the lower Court lightly found 
that the complaint was without reasonable 
and probable cause, on a balance of pre- 
babilities after holding that : 

“the evidence as to the truth or falsity of this cri- 


minal case brought by defendant No. 2 on both sides 
is not satisfactory.” 


He accordingly took usinto the evidence 
of two of the plaintiffs (P. Ws. Nos.5 and 
9) whohad gone into the witness box and 
‘of most of the witnesses for the defence, 
Now, ‘the onus of establishing that the 
defendants had no reasonable and probable 
cause of the prosecution undoubtedly lay 
on the plaintiffs. Atthe same time, it is 
not right in cases of this kind to call upon 
„the plaintiff to prove his innocence, for 
the foundation of the action is only : 
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“that the proceedings complained of terminated 
in favour of the plaintiff, if from their nature the; 
were so capable of terminating” > 
as was laid down by Lord Dunedin in 
Balbhaddar Singh v. Budri Sah (1). Where, 
however, the accusation against the plaintiff 
was in respect of an offence which the 
defendant claimed to have seen him commit, 
and the trial ends in an acquittal on the merits 
as in the case here, the presumption will 
be not only that the plaintiff was innocent, 
but also that there was no reasonable and 
probable cause for the accusation. When 
the evidence is read in the light of this pre- 
sumption, it becomes clear that the learned 
Subordinate Judge only erred in favour of 
the defence when dealing with this question 
of reasonable and probable cause. Little 
was done in the cross-examination of the 
two plaintifis who went into the witness- 
brx to discredit their claim of innocence, 
and the evidence adduced for the defence 
was not such as to suggest that the 
plaintiffs may have been guilty in spite of 
the acquittal. Tke complaint against the 
plaintiffs was also based not on information 
given to defendant No. 2 by others, but on 
his own knowledge (I am for the present 
leaving out of the part of defendant No. 1 
asit will be dealt with later in connection 
with another point raised by the learned 
Counsel) That there had been ill-feeling 
between the parties for a long time was 
common ground. In his complaint defend- 
ant No. 2 said that the offences had been 
committed because plaintiff No. 1 and his men 
were Very much annoyed on account of a 
prayer by defencant No. 1 for the arrest of 
plaintiff No.1 in execution of a.decree for 
damages. In his evidence in the present 
suit, defendant No. 2 also gave another 
reason, namely, that the plaintitis suspected 
that the maid-servant Kanjua, who had fled 
away, was probably in the house of defend- 
ant No. 1. 

The story was that the plaintiffs and 
others came armed with lathis and sticks to 
the house of defendant No. 1, . maternal 
uncle of defendant No. 2, and began to 
abuse them and uttered threats, whereupon 
defendant No. 2 bolted the door. But as 
the learned Subordinate Judge asks, if the 
mob came because of the suspicion that 
Kanjua had come to the house of defend- 
ant No.1 how was it that they did not 
demand her production or even name her? 
Andif, as is claimed by the defence, it was 

(1) 1 Luck. 215; 95 Ind. Cas. 329; A I R 1926 
P C46; 29 OO 163; 24413453, 3 OWN 499; 43 


OL J 521; 28 Bom. L R 921; (1926)M W N 482; 51 
ML J42; 300 W N 866;7P LTSR (P O), 
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an angry and furious mob, how was it that 
they did not even attempt to prevent de- 
fendant No, 2 from shutting the door ? 

This must be taken with the failure of 
defendants Nos. 1 and 2, though they went 
to the thana the next morning, to lodge a 
firstinformation. It was said on behalf of 
the defence that the Sub Inspector declined 
to record a first information ; but the Sub- 
Inspector’s evidence as P. W. No. 10 is to 
the contrary, and it is to be remembered 
that his is not a story now told for the first 
time. That evening the house of defendant 
No, 1 was actually searched and the fugitive 
maid-servant Kanjua found there. Defend- 
ant No. 1 pretends that he did not hear of 
this till three or four days afterwards, and 
that from the thana he went on to Monghyr, 
the District headquarters, to see about the 
complaint of defendant No. 2 which was 
actually preferred to the Magistrate on the 
following day. The Subordinate Judge has 
given very good reasons for disbelieving 
this story. Taking all this into account, it 
is impossible to arrive at any other con- 
clusion than thatthe accusation brought 
against the plaintifs was false and with- 
out any reasonable and probable cause. 

The next point urged by Mr. Akbari was 
that the case against the plaintifis was 
lodged not by defendant No. 1 but by. de- 
fendant No. 2 only, and that whatever de- 
fendant No, 2 did in that matter was done 
by him on his own initiative. It was, there- 
fore, contended that défendant No. | was 
not liable to pay any damages. But de- 

„fendant No. l clearly had a great deal “to 
dó with the case brought by defendant 
No, 2. In his deposition in that case he 
admitted that that was the first criminal 
case which he had brought, though he now 
says that he does not recollect it. He went 
with defendant No. 2 first to the thana and 
then to Monghyr. He admits that he want- 
ed to file a cemplaint and claims that he 
did not do soas his nephew filed one. His 
story in cross-examination was that he did 
not himself become the complainant because 
after consultation with the Pleaders they 
did not come to the opinion that he (defend- 
ant No. 1) should be so; and he added that 
“Zainul Abedin (defendant No. 2) said that 
he would be the complainant, he would not let 
him be the complainant, that was also one of 
the reasons”. The man is a senior Pleader 
himself, and it is impossible to believe his 
story that he did not become the complain- 
anteither because defendant No. 2, his own 
nephew, would not let him be so, or because 
some unnamed Pleaders are said to have 
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failed to.come to the opinion that he should 
be the complainant. The responsibility for 
the prosecution in such cases is a question 
of substance, and as Sir Andrew Scoble 
pointed out in Gaya Prasad v. Bhagat Singh 
(2) “the answer must depend upon the 
whole circumstances of the case. The mere 
setting of the law in motion is not the erite» 
rion. Not only did defendant No. 1 admite 
tedly go (with defendant No. 2) to the 
thana and afterwards to Monghyr, but he 
also deposed in the case and deposed from 
personal knowledge as regards an occur 
rence which also was located at his house, 
He is plainly the real prosecutor, defend- 
ant No. 2, his nephew, only taking the lead- 
ing part formally. 

The only other point raised by ths learned 
Counsel for the appellants is that there is 
no finding of malice as against plaintiffs 
Nos. 6 and 7; but the learned Subordinate 
Judge has expressly referred to the evidence 
of “ill-feeling between defendant No. 1 
and plaintiffs Nos. 6 and 7°. As regards 
defendant No. 2, he was only a party actuat- 
ed by defendant No. 1. The prosecution of 
plaintiffs Nos 6 and 7 on the complaint that 
was formally lodged by defendant No, 2 
was clearly unjustiied, and the malice which 
is essential in actions for malicious prose- 
cution does not necessarily connote personal 
spite or ill-will, but only means an indirect 
and improper motive rather than a desire 
to vindizate the law. Malice in this sense 
is clearly established as against defendant 
No. 2 in respect of these plaintiffs, In my 
opinion, the appeal is without merit and 
should be dismissed with costs. The cross» 
objection lodged by plaintiffs-respondents 
Nos. 1 to 4 was not pressed and should also 
be dismissed. 

Agarwala, J.—I agree, 


D, Appeal dismissed, 
(2) 30 A 525; 35 I A189; 110 0871; 5 A LJ 665; 
12 O W N 1017; 10 Bom. L R 1080: 18M L J 394; 14 
Bur, L R 318; 8 OL J 837; 4 M L T 204 (P 0), 





OUDH CHIEF COURT 
Second CivilAppeal No. 446 of 1937 
October 17, 1938 
Zia UL HASAN AND YoRKE, JJ. 
Rai Sahib Pandit JAI NARAIN MISRA ° 


— APPELLANT g 
VETSUS 
SHIAM LALL AND ANOTHER—- 
RESPONDENTS 


U. P. Encumbered Estates Act (XXV of 1931) 
s. 7 (1) (Þ)-8Suit for perpetual injunction by 
mortgagee against lessee of mortgaged property, if 
barred—" In respect of any debts,” meaning of, 
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A suit for perpetual injunction by a mortgagee 
against a lessee of the mortgaged property is not 
barred by s. 7(1) (b), U. P. Encumbered Estates 
Act. The expression “in respect of any debts” in 
s.'7 (1) (b), does not mean “having connection 
with any debt.” Nisar Khan v. Abdul Hameed 
Khan ()), referred to. 


8.0. A. against the order of the Civil 
Judge, Mohanlalganj, Lucknow dated Nov- 
ember 22, 1937. 

Messrs. Niamat Ullah and Kashi Prasad 
Srivastava, for the Appellant. 

Mr. G. D. Khare, for the Respondents. 


Judgment.—These are three connected 
second appeals against appellate orders of 
the learned Civil Judge of Mohanlalganj 
in three suits brought by the plaintiff 
appellant in the following circumstances. 

Mohal Ali Mehdi of village Kharka 
comprising a five annas ten pies share was 
owned by two brothers, Abul Hasan and 
Ali Mehdi in the proportion of two annas 
nine pies and three annas one pie, 
respectively. Abul Hasan died leaving 
several children and two of his sons, 
namely, Ali Nagi and Muhammad Askari 
made a usufructuary mortgage of a ten pies 
three krants share in favour of the plaintiff- 
appellant on January 1, 1932, The term of 
this mortgage was ten years. On July 23, 
1932, the plaintiff-appellant took a simple 
mortgage of the three annas one pie share 
from Ali Mehdi and a decree on foot of this 
mortgage has already been passed in favour 
of the appellant on the basis of a com- 
promise. Ali Mehdi is also dead and has 
left two sons anda daughter. On October 
29, 1936, the sons and daughter of Ali 
Mehdi put in an application under s. 4 of 
the Encumbered Estates Act and the 
Collector passed an order under a. 6 of 


«the Acton the same date. Subsequently 


one of the sons of Ali Mehdi named 
Muhammad Ali, who had been appointed 
lambardar of the mohal, gave four leases 
to various persons, the defendants in the 
present three suits on behalf of himself 


. and his brother and sister in respect of 


certain specified plots of land. The lease 
in favour of Shiam Lall and Ram Lall, 
respondents, to appeal No. 446 of 1937, was 
executed on November 2, 1936. That in 
favour of Babu Kedar Nath, defendant- 
respondent in appeal No. 447, was executed 
on January 25, 1937, and that in favour of 
Sardar Sahib Sardar Sioghar Singh, 
respondent in appeal No. 448, was executed 
on November 4, 1936. It will thus be seen 
that all the three leases were executed sub- 
sequently to the application under s. 4. 
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of the Encumbered Estates Act. All the 
leases were for twelve years and were given 
for the purpose of enabling the lessees to 
dig earth from the leased plots to the 
depth of twelve feet for the purpose of 
making bricks. The suits which have 
given rise to these appeals were brought 
by the plaintiff-appellant for a perpetual 
injunction restraining the defendants from 
digging earth from the plots in suit on the 
allegation that the leases given by Muham- 
mad Ali to the different defendants 
infringed his rights and were void. 


The trial Court, the learned Munsif of 
Havali, Lucknow, decreed the suits except 
in respect of plots Nos. 37, 41-1 and 50 in 
Suit No. 91. The reason for dismissal of 
the suit in respect of these plots was that 
they were found to have been leased out 
prior to the mortgage in favour of the 
plaintiff-appellant. The learned Munsif 
also dismissed the claim for damages, ‘The 
defendants to the three suits filed appeals 
against the trial Court's decrees and the 
plaintiff filed a cross-obection in respect of 
the plots about which his suit had been dis- 
missed. The learned Civil Judge who 
heard the appeals came to the conclusion 
that the suits were barred by the provi- 
sions of s.7 of the Encumbered Estates 
Act, and accordingly decreed the defend- 
ants appeal and dismissed the plaintiffs 
suite and cross objections. The plaintiff 
has, therefore, brought these appeals against 
the order of the learned Civil Judge. 

The: question in all the three cases is 
whether or not the suits were barred by : 
s. 7 (1) (b) of the U. P. Encumbered ` 
Estates Act. That section runs as fob.. 


lows :— 


“No fresh suit or other proceediags other thar an 
appeal or revision against a decree or order, or & 
process for ejectment for arrears of rent shall, < 
except as hereinafter provided be instituted in any 
Civil or Revenue Court in the United Provinces in 
respect of any debts incurred before the passing of 
the said order” : 
and the order referred to is the order 
under s. 6, passed by the Oollector. The 
quesiion turns on the interpretation to be 
put on the expression “in respect of any 
debts" and after giving careful considera- 
tion to the points raised by the learned 
Counsel for the parties in their argumente, 
we have come to the conclusion that the 
present suits cannot be said to be in 
respect of any debts. ‘The learned Counsel 
for the respondents wants us to interpret 
this expression as meaning “having any 
connection with any debts"; but we cannot 
accept this interpretation which appears 
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to us to be too wide. ‘The expression 
“having connection with any debt" will 
embrace a number of suits of various 
descriptions and would either leave many 
wrongs witLout a remedy or would confer 
on the Spec'al Judge. appointed under the 
Act, jurisdiction which it was not intended 
by the Actto confer on him. Section 3 of 
the Actlays down that the Special Judge 
appointed by the Local Government shall, 
subject to the orders of Government as 
regards the area and extent of his 
jurisdiction, exercise the powers conferred 
and perform the duties imposed on him 
by the Act; but the Act nowhere gives the 
Special Judge jurisdiction to pass a decree 
for a perpetual injunction undere. 54 of 
‘the Specific Relief Act. If the plaintiff- 
appellant be entitled to a perpetual injunc- 
tion, the interpretation of s. 7 (1) (6) of 
the Encumbered Estates Act contended for 
by the respondents would deprive him of 
that right. No doubt the plaintiffs’ right 
tothe injunction sought for by him arises 
on account ofthe fact that he holds mort- 
gages of the land in his favour, but the 
suite brought by him cannot, in our opinion, 
be said to be in respect of his debts. A 
representative suit under s. 53 of the 
Transfer of Property Act also arises on 
account of adebt butin the case of Nisar 
Khan v. Abdul Hameed Khan, 1938 Oudh 
Appeals, 518 (1) a Bench of this Court 
held that such a suit is not a suit in respect 
of any public or private debt and cannot be 
stayed under s. 7 of the Encumbered 
Estates Act. Exception was taken to this 
decision by the learned Counsel for the 
respondents on various grounds but after 
considering the points urged by him, we 
are of opinicn that the point was rightly 
decided in the case referred to, 

It was argued that every matter which 
the Special Judge ia called upon to decide 
must be deemed to be in respect of a debt 
and that as the Special Judge in the 
present case will have to decide whether or 
not. the plots of land which are subject to 
the leases in question will be liable to be 
attached and sold for recovery of debts due 
from the applicants under s. 4, the sub- 
stance of the plaintiffs suits will be decided 
by the Special Judge and, therefore, no 
other Court has jurisdiction to decide it, 
but in the first place, as we have said 
above, the Special Judge has no jurisdic- 
tion to give a decree for a perpetual injans- 


(1) 1938 O W N 683; 176 Ind. Oas. 903; 1938 O L 
Do 11 R O 4; 1938 RD 686; AI R1938 Oudh 
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tion sought by the plaintiff in these suits 
and in the second. we do not think that the 
jurisdiction of the Special Judge to decide 
the validity or otherwise of a transfer bars 
the jurisdiction of the ordinary Civil 
Courts to entertain other suits relating to 
that transfer. 


Reliance was placed on subes, (4) tos, 11 
which reads :— 

“Any order passed by the Special Judge under 
this section shall be deemed to bea decree of Civil 
Court of competent jurisdiction” 


and it was argued that the lessees in the 
present case will kave to put forward their 
claims before the Special Judge under 
sub-s. (2) of s. 11; but, in the first place, we 
donot think that subs. (2) contemplates 
apy claim, derived from the applicant 
under s. 4 subsequent to his making his 
application, the reason being that all such 
transfers are void under s. 7 (3) of the Act 
which provides that after the passing of 
the order under s. 6, the landlord shall not be 
competent without the sanction of the 
Collector to make any exchange or gift of, 
or to sell, mortgage or lease proprietary 
rights, or any pordon of them; andin the 
second place, the order referred to in sube 
s. (4) of s.11 obviously means the Special 
Judge's decision on any claim tothe pro- 
perty mentioned in the notice under s, 11 
brought before him. If no such claim is 
actually brought, there is nothing for the 
Special Judge to determine. As in the 
present case the respondents lessees have 
not put forward any claim before the 
Special Judge (nor could they bring such a 
Claim as said above), no order has been or 
could be passed by the Special Judge to 
constitute a decree of Civil Court and to 
bar the jurisdiction of the ordinary Civil 
Court. 


It was also argued that no injunction as 
prayed for by the plaintiff-appcllant should 
be granted to him as his rights under the 
mortgages in his favour can be exting- 
uished under s.18 of the Act which pro- 
vides: 

"Subject to the right of appeal or revision con- 
ferred in Chap. VI, the effect of a decree of the 
Special Judge under sub-s. (7) of 8, 14 shall beto 
extinguish the previously existing rights, if any, of 
the claimant, together with all rights, if any, of 
mortgage or, lien by which the same are secured 
and, where any decree is given by the S@cial 
Judge to substitute for those rights, a right 
to recover the amount of the decreas in the 
manner and to the extent hereinafter prescribed." 


But this is an argument on the merits of 
the case and has no connection with the 
question whether the present suits are 
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barred tinder s. 
Estates Act. A 
We are definitely of opinion that the 
learned Judge of the lower Appellate Court 
was wrong in thinking that the present 
suits were barred under s.7. We, there- 
fore, allow these appeals with costs and 
send back the appeal to the lower Appellate 
Oourt for decision on the merits. The 
cross-objection of the plaintiff will also: be 
re-heard. 
D. 


7 of the Encumbered 


Appeal allowed. 


PATNA HIGH COURT 
Civil Appeal No. 162 of 1937 
January 7, 1938 
TAZL ALI AND AGARWALA, JJ. 
KAMESHWAR PROSAD SINGH 
AND OTAERS— APPELLANTS 
versus 

LALU MAL-—RgsponpEnt. 

Civil Procedure Code (Act V of 1908), O. XXI, 
y. 6—Certificate of non-satisfaction not giving correct 
number of case and names of judgment-debtors— 
Whether affects jurisdiction of transferee Court to 
execute decree— Execution — Application filed being 
in accordance with law, subsequent default on part 
of decree-holder does not invalidate it. 

The mere fact that the number of suit and the names 
of the judgment-debtors given in the certificate of non- 
satisfaction issued under O. XXI, r. 6, Oivil Proce- 
dure Code by the Judge are not correct, does not 
affect the jurisdiction of the transferee Court to enter- 
tain the execution application, since it isa mere 
irregularity, Abbubakar v. Mohidin (1), relied 


on. , 
ult on the part of the decree-holder in 
E his application for execution after it has 
been filed cannot invalidate the application which is 
otherwise in accordance with law. | 
O. A. frcm the appellate order of the Dis- 
trict Judge, Patna, dated June 12, 1937. 
Messrs. H. Singh and L. M. Ghose, for the 
ellante. 
eh cen. G. S. Prasad and A. N. Lall, for 
the Respondent. 


Fazi Ali, J.—The only question which 
arises in this appeal is one of limitation. 
It appears that the decree under execution 
was passed by the Subordinate Judge of 
Gaya on September 29, 1931. On Decem- 
per 91, -1931, the decree-holder asked the 
Subordinate Judge to transfer the decree 
for execution to the ‘Court of the District 
Judge at Patna and the Subordinate Judge 
passet an order to that effect. On July 28, 
1932, the decree was transferred by the 
District Judge to the Subordinate Judge, 
Third Court at Patna, and on the same day, 
the decree-holder applied to him for the 
execution of the decree. The execution case, 


however was struck off on September 27,- 
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1932, as the decree holder failed to comply 

with certain orders passed by the executing 

Court. The present application tor execu- 

tion was made by the decree holder on 

July 18, 1933, and it is now contended on 

behalf of the judgment-debtors that this 

application is barred by limitation inasmuch 

as the application made by the judgment- 

debtors on July 28, 1932, was not made to 

the proper Court and was not in accordance 

with law. The jurisdiction of the Subordi- 

nate Judge of Patna to entertain that’ap- 

plication is assailed on the sole ground that ` 
the number of suit and the names of the 

judgment-debtors given in the certificate of 

non-satisfaction issued by the learned Sub- 

ordinate Judge of Gaya on January 8, 1932, 

were not correct. It is further contended ` 
that inasmuch as the decree-holder did- 
not take any steps to have the necessary 

corrections made in the ‘certificate, the 

application which he made for execution in 

July, 1932, was not in accordance with law. 

Order. XXI, r. 6, provides that the Court 

leat sending a decree for execution shall 

send: 

“(a) a copy of the decree, (6) a certificate setting 
forth that satisfaction of the decree has not been 
obtained by execution within the jurisdictivn of 
the Court by which it was passed, or where the 
decree has been executed in part, the extent to 
which satisfaction has been obtained and what 
part of the decree remains unsatisfied; and (c) a 
copy of any order for the execution of the decree, 
or, if no such order has been made, a certificate to 
that effect.” l 

It is not disputed th3t the requirements 
of the section were fully complied with by 
the Subordinate Judge of Gaya while 
transmitting the decree nor is it contended | 
that the copy of the decree which was aent 
by him did not contain the correct parti- 
culars as to the number of the suit and the 
names of the judgment-debtors. It is, 
however, contended that the Subordinate 
Judge of Patna had no jurisdiction to 
entertain the application for execution in - 
consequence of the mistakes to which I. 
have already referred in the certificate of 
non-satisfaction granted by the Subordi- 
nate Judge of Gaya. This contention is 
clearly without substance because the de- 
cree-holder cannot be in a worse position 
than he would have been ifthe Subordi- 
nate Judge at Gaya had, while sending the 
decree for execution, omitted to send a 
certificate as required under cl. (b), O. XXI, 
r. 6. But it cannot be seriously contended 
that in such a case the Vourt to wrich the 
decree is transferred would have had no 
jurisdiction to entertain the application for 
execution. Such a contention was raised in 
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Abbubakar v. Mohidin (1), but it was held 
that the omission to transmit to the Court 
executing tLe decree the certificate of non- 
satisfaction is a mere irregularity and 
would not affect the jurisdiction of that 
Court to proceed with the execution. 

The second point raised on behalf of the 
appellant is also without any substance. 
It is not suggested that the petition for 
execution filed by the decree-holder on 
July 28, 1932, was not drawn up in the 
Manner required by.O XXI,r. 11, or was 
defective in any otner respect. It is said to 
be not according to law merely by reason 
of the fact that the decree-holder did not 
proceed to have the mistakes in the certi- 
ficate of non-satisfaction corrected. It is 
clear that any default on the part of the 
decree-holder in prosecuting his application 


after it has been filed cannot invalidate an. 


application which is otherwise in accord- 

ance with law. In my opinion the lower 

Appellate Court has rightly held that the 

execution is not barred and T would, there- 

fore, dismiss this appeal with costs. 
Agarwala, J.—I agree. 

, D. Appeal dismissed. 
(1) 20 M 10, 


MADRAS HIGH COURT 
Oivil Appeal No 155 of 1932 
September 29, 1937 
PANDRANG Row AND VENKATARAMANA Rao, JJ. 
Raja SRIMATHU MUTHU VIJAYA © 
RAGUNATHA DORAISINGAM— 
APPELLANT p 


versus 
KAROTHAN AMBALAM AND OTHERS 
-— RESPONDENTS. 
< Deed—Construction—Grant--Terms not clear— 
Document inconsistent—Circumstances prior and sub- 
seguent to grant, if can be looked into. 

No doubt in a case where the boundaries are 
undisputed or can be definitely ascertained, the 
‘ extent which is obviously wrong according to the 
boundaries can be deemed to be a falsa demon- 
stratio, and, therefore, ignored. But in construing 
the terms of a document, it is permissible not only 
to look at the terms of the document but also to 
the surrounding circumstances with a view to dis- 
cover the intention of the parties as expressed in 
the deed, Thus, where the terms are not clear and 
unambiguous and there is some inconsistency be- 
tween different parts of the same document the only 
way of solving the ambiguity, if any, isto look at 
the surrounding circumstances, namely the circum- 
stance which led to the grant, und the circum- 
stances subsequent to the grant in order to dis- 
cover whether any portion of the instrument 
amouuts to a falsa demonstratio. Van Dieman’s 
Land Go.v. Table Cape Marin Board (8) and 
Watcham v. East Africa Protectorate’ (4), relied 
in, 
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* ©. A. against the decree of the Sub 
Judge, Sivaganga, in O. S. N>. 10 of 1928. 

Mr. K. Kuttikrishna Menon, for the Ap 
pellant. 

Mr. K. S. Venkatarama Iyer, for the Res: 
pondeats. 

Pandrang Row, J.—Tnhis is an appeal 
from the decree of the Subordinate Judge 
of Sivaganga dated October 23, 1931, in 
O. S.No. 10 0f 1923. The plaintiff there- 
in was the zamindar of Sivaganga repre- 
sented by the Estate Collector, Sivaganga, 
and he sued for a declaration that only 
plots Nos. 1, 2 and 3 as marked and describ- 
ed in Sch. A to the plaint and shown 
in the plaint plan constitute the lands 
granted on cowle by him to defendant No. 1, 
on February 1, 1916, and that the lands 
described in Sch. B of the plaint are not 
so included and belong to the plaintiff and 
that they were wrongly demarcated by 
the survey authorities as part of the hold- 
ing of defendant No. 1. The plaintiff, 
therefore, prayed for correction of the 
survey register and for recovery of posses- 
sion of such portions of the lands in Sch. B 
as had been encroached upon by the de: 
fendants after removal of the structures 
thereon, such portions being particularly 
marked and shown in Sch. © of the plaint. 
At all material times, the zamindari was 
under the management of the Court of 
Wards and negotiations for the grant of 
a cowle started early in 1908 with an ap- 
plication by defendant No. 1 on his own 
behalf and on behalf of several other ratyats 
for the purpose of building houses for 
himself and the raiyats. After inspection by 
one of the Estate Officials and measure» 
meut cf the plots, a sketch was prepared 
which was signed by defendant No. 1 and 
it was ascertained thas three piots measur- 
ing respectively 9.6-0, 27 and 2 kurukkams 
(1 kurukkam=0.06 acre); should be 
assigned on cowle to the ratyats. 

It is alleged that in November 1910 the 
Collector and agent of the Court of Wards 
sanctioned the assigament of these plots 
on payment of nazar calculated at so 
much per kurukkam, the rates being dif- 
ferent for the dilferent plots. Tne deed or 
cowle was, however, nət executed till Febru- 
ary 1916. The plaintiff's case was that. 
what was actually conveyed and intended 
to be conveyed was the specific area of 
33 odd kurtkkams situated in three plots 
and not all the land that was included in 
the boundaries which were also mentioned 
in the description of the property in the 
cowle-deed. This allegation of the plaia- 
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tiff was disputed by the defendanis and 
that forms the main controversy in the 
suit, namely what was the land that was 
conveyed by the deed of 1916, Ex. B. The 
learned Subordinate Judge has decided the 
controversy in favour of the defendants, 
ahd the plaintiff appeals. The only point 
that has been argued in this appeal is the 
point referred to above, namely the actual 
extent of land that was conveyed by the 
cowle deed of February 1916. Unfortu- 
nately in this case the lower Oourt does 
not appear to have given sufficient consi- 
deration to all the evidence in the case 
and directed its mind to all the ‘considera- 
tions that arise in deciding a- dispute of 
this kind. No doubt in several places the 
learned Subordinate Judge observes that 
on a consideration of the entire documen- 
tary and oral evidence he has cometo a 
certain opinion; but these general words 
may amount to nothingmore than an un- 
meaning formula, and we are not satisfied 
that the learned Subordinate Judge con- 
sidered the evidence with that amount of 
care which the importance of the case 
demanded. We have, therefore, had to go 
into allthe details of the evidence our- 
selves and study the various plans filed in 
this case with some care. Before gving 
into the details of the evidence, it is per- 
haps desirable tosay a few words on the 
question of law that was touched upon in 
the argument. A reference was made to 
Durga Prasad Singh v. Rajendra Narayana 
Bagchi (1) and Bomanji Ardeshir v. 
Secretary of State (2), on behalf of the 
respondents for the purpose of showing 
that it was not permissible to construe the 
cowle deed in the light of what happened 
before the actual deed was granted. 


The learned Subordinate Judge relied on 
Durga Prasad Singh v. Rajendra Narayana 
Bagchi (1) in coming to the conclusion 
that the negotiations which led upto the 
grant of the cowle would not be evidence 
in a case wLere the question to be decided 
was the construction of the terms of the 
deed itself. It is, however, necessary to 
point out that Durga Prasad Singh v. 
Rajendra Narayana Bagchi (1) was a case 
_ where the boundaries were perfectly clear, 
three „of the boundaries being the Boundary 

lines of three different mouzas as per thak, 


(1) 410 493; 21 Ind. Cas. 750; 401 A 223;18 O 
WwW N 66, (1914) M W N1; 15 ML1T 968 190 LJ 
95; 26 M_L J 25; 16 Bom. L R 42(P 0). 

(2) 53 B 230; 114 Ind. Čas. l; ATR 1929 PO 34; 
56 LA 51,33 O W N 298; 49 OL J 179; 31 Bom. L 
R 256; (1929) AL J47(P 0). 
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the remaining fourth boundary being the 
boundary of another plot granted to 
another person. There wasthus no difficulty 
in that case and no dispute even as to 
what the exact boundaries were. No doubt 
in a case where the boundaries are un- 
disputed or can be definitely ascertained, 
the extent which is obviously wrong accord- 
ing to the boundaries can be deemed to 
be a falsa demonstratio, and, therefore, 
ignored. In the other case, Bomanji 
Ardeshir v. Secretary of State (2), the posi- 
tion was indeed more clear. The question 
there arose whether what was granted was 


“a yearly sum of money (Rs. 4,000) out of 


the two .villages, Juhu and Vile Parla in 
the neighbourhood of Bombay, or the two 
villages themselves. The grant was very 
clear that it was in repect of the two 
villages named therein and it was admitt- 
ed in that case that before this deed what 
was being given was a money payment 
and it was obviously the intention of the 
parties to substitute the previous money 
payment by something else. It was, there- 
fore, held in the circumstances of the case 
that it was not open to the Government to 
rely on the previous correspondence which 
led up to the grant and “to contend on the 
strength of such correspondence that what 
was really intended to be given was not 
the two villages but only a sum of money 
payable every year. It would, therefore, 
appear that these decisions will not give 
much assistance in deciding the controversy 
in this appeal. In construing the terms 
of a document,. itis permissible not only 
to look at the terms of the document buf 
also to the surrounding circumstances with 
a view to discover the intention. of the 
parties as expressed in the deed. Thus, 
where the terms are not clear and un- 
ambiguous and there is some inconsistency 
between different parts of the same docu- 
ment, the only way of solving the ambiguity, 
if any, is tolook at the surrounding ceir- 
cumstances, namely the circumstance which 
led to the grant, and the circumstances 
subsequent to the grant in order to dis- 
cover whether any portion of the instrument 
amounts to a falsa demonstratio. A 

The general question has been dealt with 
in Van Dieman’s Land Co. v. Table Cape 
Marin Board (3), and in a subsequent case 
Watchom v. East Africa Protectorate (4), 
in which the previous authorities have been 


(3) (1906) A O92; 75 I,J PO 28; 93 L T709; 54 


W R498; 22T LR 114, 
(4) A IR 1918 P O 280; ee C 533; 87 LJ P 


0150; 34 T L R 481; 120 LT 358, |, 
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reviewed. In the later case their Lord- 
ships of the Privy Council laid down the 
principle that even in the case of a 
modern instrument in which there is a 
latent ambiguity, evidence may be given of 
user toshow the sense in which the parties to 
it used the language they have employed 
and their intention in executing the in- 
strument as revealed by their language inter- 
preted in this sense. They have Isid 
down the further principle that even where 
the ambiguity was not latent but patent, 
the same principle would apply, though 
without in any way conflicting with the 
well-established principle that where the 
terms of a deed are clear and unambiguous 
the. parties, whatever their intention, in 
fact, may have been, on entering into it 
are bound by its terms, and extraneous 
evidence cannot be received in explana» 
tion of it. In the case before us while no 
doubt the events which led up to the grant 
which is said to have been made in 1910 
though not evidenced by any deéd would 
appear to show that the intention of the 
parties was that only 38 odd kurukkams 
of land as delineated in the plan Ex. U 
were to be granted to defendant No. 1 
and the other raiyats, nevertheless there is 
not sufficient evidence to show that what 
was actually intended to be granted by 
the deed of February 1916 was-only what 
was intended to be granted in 1910, No 
doubt the deed recites a letter of tae agent 
of the Court of Wards of November 8, 
1910; but that letter has not been pro- 
duced by the plaintiff though referred to in 
the plaint and also referred to in defen- 
dant No. l's written statment. 

It was defendant No. 1's contention in 
the written statement that even according 
to what was granted to him in 1910 he was 
entitled to all the lands that are now 
claimed by him. It is possible that during 
this interval between November 1910 and 
February 1916, something might have 
happened which led the puaintifi's officials 
to grant more than what was originally 
granted or intended to be granted in 1910. 
That this is not a mere possibility is shown 
by the fact that a suit had been instituted 
in 1914 by one Palaniappa Chetti against 
the present plaintiff and defendant No. 
in respect of the western portion of the 
land now claimed as part of plot No. 1 by 
defendant Nor 1. lit is extraordinary to 
find that even in the plaint the history of 
the events which led up to the grant shows 
a hiatus in more than one place. In 
para. 5 of the plaint, the history is taken 
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up to May 4, 1908, when a sketch was 
prepared and statements were recorded. 
What happened thereafter till November 
1910 is passed over in silence. As a 
matter of fact this silence as tothe events 
that took place between 1908 and 1910 is 
suggestive; because, during this interval 
what happened was that though at first 
there was the idea of granting a cowle to 
defendant No, 1 and his fellow raiyats sub- 
sequently the Court of Wards decided to 
sell the plots in public auction and actually 
sold them in public auction and one of 
the purchasers therein was the plaintiff in 
the suit of 1914, Itis, therefore, obvious 
that before the Court of Wards decided 
to assign the lands to defendant No. 1 and 
the other ratyats in November 1810, there 
was this difficulty in the way of the Court 
of Wards in making the grant brought 
about by these sales in auction to certain 
Chetti purchasers; and it is certainly 
possible that this difficulty might have led 
the Oourt of Wards to grant more than 
what was originally intended. In any case 
the order of the Oollector and agent to the 
Court of Wards dated November 8 1910, 
has not been produced and it is impossible 
to say in its absence what exactly was 
granted or intended to be granted by that 
order. , 

No satisfactory explanation is forth» 
coming for the omission as to why this 
important letter has not been produced in 
evidence, It isnot alleged that itis not 
available. All that is alleged is that this 
omission might have been due to careless- 
ness or a belief that’ it was unnecessary 
on the part of the legal advisers of the 
plaintiff in the Court below. The plea of 
carelessness is not, at its best, a plea 
entitled to much weight and waen the 
circumstances are sucn that itis difficult 
to be certain that the plea of carelessness 
is not put forward in order te cover up a 
deliberate omission; it is impossible to 
overlook an important omission of this 
kind. It is prima facie not likely that the 
legal advisers of the piaintiff would have 
failed to perceive the importance of filing 
this document in evidence, which was 
relied upon by defendant No. 1 also in his 
written statement, It is certainly , not 
open to the plaintiff-appellant in these cir- 
cumstances, i e, in the absence of the 
letter in question, to contend that that 
letter conveyed exactly what was described 
in the plan Ex. U and no more. It may 
be mentioned in this connection that no 
application was made at the time of the 


628 
fling of the appeal or subsequently for 
permission to file this letter or order as 
additional evidence. The other hiatus in 
the plaint refers to the interval between 
November 1910 and February 1916. 
During this interval the suit. had been 
filed by one of the Chetti purchasers as 
mentioned already, and in that suit and in 
the defence of that suit the present 
plaintifs and the present defendant No.1 
who were both defendants 
appearto have made 
It is pcssible, therefore, that thir co-opera- 
tion in the defence of -that-suit might 
have led the plaintiff to agree to give 
more than what was originally intended 
when the deed was actually executed in 
1916. It is, therefore, not possible to say 
from a consideration. of the events that 
ledup to the grant that the intention 
of the parties was clearly to the effect 
that only the extent of 38 odd kurukkams as 
noted in the original plan Ex, U was to 
be granted and no more. 

If really that was the intention, nothing 
would have been easier than to affix the 
plan Ex. U oracopy of it to the grant 
Ex, Bor to refer to that plan in describing 
the land that was granted. This was not 
done ; and no reasonable explanation for 
this omission is forthcoming. Itis not as 
if the plaintifl’s zamindari was not well- 
served, for it was under the management 
of the Court of Wards with an officer of 


the I.C.8. on the .spot as Estate Collector: 


and it is difficult to believe that those. 
who advised the plaintiff when the deed 
was executed in February 1916 would not 
havesuggested.a reference to the plan 
if the intention had been to grant cnly 
the plots asshown in the plan. On the 
contrary, there is the fact that in the 
cowle itself there is a specific provision 
as to what should happen if and when 
it is found that there is a greater 
extent included in the boundaries 
mentioned in the cowle. The fourth 
clause of the grant Ex. B runs as 
follows : 

“If itis at apy time found that the raiyat 
isin possession of larger extent than the said 
3°-6-0 kurukkams of land the raiyat shall pay to 
the landhoider for such excess within the boundaries 
specified hereunder proportionate rentet the rate 
aforegaid, but shall make over free and unencum- 
bered to thelandholders theentire excess beyond 
the boundaries with damages of redt at the market 


rate for three Faslis prior to the date of such 
discovery.” 


It is, therefore, provided in the deed as 
to what should happen if there were more 
extent found within the boundaries and 
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without the boundaries mentioned ` in the 
deed. If the excess were within the 
boundaries the grantee was to enjoy the 
land on condition of paying rent for the 
excess area; if the excess were outside 
the boundaries, he took nothing and had to 
hand oversuch excess to the grantor. 
This seems to indicate that the intention 
of the parties was that the boundaries were 
to be looked to for the purpose of deciding. 
what-was the land that was granted or: 
the land to which the . grantee would be 
entitled under the grant; in other words 
cl. 4o0f the deed shows that whatever. the 
extent of the land intended to be granted 
by the eowle might be, the entire extent 


of land within the-boundaries given in the 


cowle was to be held by the grantee subject 
only to the condition that, if that extent 
was in excess of 38-6-0 kurukkams, rent 
should be paid for the area inexcess; it is 
only if excess was found outside the 
boundaries, or, in other words, where. the 
grantee” had encroached beyond . the’ 
boundaries upon the land of the grantor, : 


the grantee was bound to hand over. 
possession of such excess with damages. 
to the grantor. Exhibit B, the grant,. 


describes the land in cl 1 as follows :— 

“The Kudi right in the holding comprised within ; 
the boundaries hereunder mentioned in the village 
of Devusthansm Kattunachi, ‘hamlet of Ayan 
Siruvayal village, Tirupathur Taluk, and measuring | 
38-6-0 kurukkams of dry lands hag been ‘assigned, 
tothesaid raiyat under the orders of the Collector ` 
of Ramnad and agent tothe Courtof Wards R. O., O, , 
No. 689 Oor, of 1910 and 8-1!-1910 fof. a. 
consideration of Rs, 2489-10-0, subject to an anntral - 
rent of Re. 1 per karukkum.” —.... soo, 


The third clause provides fhat the : 

“raiyat shall enjoy the said land permanently’ at 
his own willand pleasure by using the same for 
agricultural, horticultural and house building 
purposes,” : 

At this point the comment may be made 
that whereas 38 odd kurukkams were 
originally intended to be granted „for : 
building purposes only, the cowle mentions‘ 
agricultural and horticultural purposes also : 
in addition. The boundaries are described - 
fully in the schedule and these will be. 
considered when he come to deal with the 
care relating toeachof the three plots. 
One general observation muy be made 
before dealing with ‘the case as regards 
each of tLe three plots, and that is, while 
some of the bcundaries are very clear’ 
being well-defined physical: boundaries 
others are most uncertain and vague, and 
unfortunately in each of these three plots ` 
one of the boundaries and that one which 
matters most is undefined; for instance, in 
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plot Nc. | the eastern boundary is described 
as Panni Vilundan Pa'lam, in other words 
the pond or mire in which pigs use to 
wallow; in plot No. 2 the eastern boundary 
whichis most material is described as a 
| Single palmyra tree; in plot No. 
western boundary. also material, is describ- 
-ed as an oil mill, (The: judgment then 
- dealt with the evidence relating to each 
sof the plots, fixed their boundaries and 
. then proceeded further), The deerce of 
- the lower Court will, therefore, be modified 
“as indicated above, In other respects 
‘the decree is confirmed and the appeal 
fails. The appeal abates as against 
‘respondents Nos. 2,4, 12, 20 and 93 and 
| so far as they are concerned, the appeal is 
‘dismissed. As the appeal succeeeds only 
in part, and that too mainly as against 
respondent No. 1, we direct that half the 
costs in this appeal of the contesting res- 
pondents, one set, be paid by the appellant, 
and that the appellant do get half his costa 
_of this appeal from respondent No. 1. 


N. D. `- Decree modified. 


ere 


PATNA HIGH COURT 
Civil Appeal No. 62 of 1935 
Janurary 6, 1933 

COURTNEY- TERRELL, C.J. AND 
JAMES, J. 
RADHAMOHAN THAKUR ann 
OTHERS —PLAINTIF¥s— APPELLANTS 


i versus h 
_ BIPIN BEHARI MITRA AND ANOTHUR— 


DEFENDANTS — ESPON DANTS 
Deed—Construction—Sale-deed—~Considiration in 
part, payment made in cash and in part in written 
promise to pay—Recital that vendee to get title and 
possession from date of execution of deed—Title 
when passes—Whether on execution or on payment 
of Jui consideration— Evidence Act (I of 1872), 
92. 


a. 

‘It is certainly true, that there is nothing in s. 92, 
Evidence Act which prevents a person from adduc- 
ing evidence for the purpose of showing that 
the recitals were untrue, Statements of facts are 
different from the nature of the contract between 
the parties which must be determined from a read- 
ing of the document itself. The arrangement be- 
tween the parties toa gale as to when the property 
shall pass is strictly contractual part and is, if the 
contract has been reduced to writing, to be deter- 

- mined solely from the words of the writing; and 
evidence isnot admissible for the purpose as 
mentioned in s, 92 “of contradicting, varying, 
adding to, or „subtracting from its terms.” The 
question when the property is to pass is a matter 
“of contract. In that respect it differs from the 
recital of fact, that is to say, the passing of the 
consideration which is nota matter of contract but 
JA matter of. fact. If the terms of the contract as 
to when the Property is to pass are ambiguous, 
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then recourse may be had to external evidence with 
a view to determining whatthe intention of the 
parties was; but if the intention of the parties has 
heen stated in unambiguous terms, those terms 
must remain the sole criterion of the intention of 
the parties. So, where in a sale-desd cunsideration 
consists-in part, of payment made in cash 
aud in partin a written promise to pay, with 


‘the recital that the vendee isto acquire title and 


ossession from the day of the execution of the 
Pele deed: and with the further recital that the 
purchaser is to be entitled to institute suits against 
tenants of the share conveyed from whom -arrears 


‘of rent may be due, title should be deemed to have 


passed on execution’ and registration of the deed and 
not on- the payment of the full consideration. 
Rasikanand Mallik v. Gangadhar Panda (l) and 
Maheswar Mahanty v. Dayanidhi Mahanty (2,, ex- 
plained. 


O. A. from the appellate decree of the 
Additional Sub-Judge, Cuttack, dated July 
24, 1935. 

Messrs. S. N. Pen Gupta and L. K. Das 

ta, for the Appellants. 
oe S. C. Bose, A. S. Khan and N. N. 
Mitra, for the Respondents. 


James, J.—On August 24, 1931, Janaki 
Nath Banerjisold to Babu Bipin Behari Mitra 
four annas share of a zamindari for the 
sum of Rs. 1,200, The sale-deed was duly 
registered. Bipin Behari Mitra paid to 
Janaki Nath Banerji’s agent the sum of 
Rs. 70 in cash with a written promise to 
pay the balance of Rs.1,130 whicn repre- 
sented the amount of a mortgage debt 
secured on this property due to the plaint- 
iffs of this suit. After the deed had been 
executed Bipin Behari entered into posses- 
sion of the property; and the guardian of 
the two minors among the mortgagees, 
Srimati Nomamayee vasi, issued notice 
upon him to pay the mortgage-debt. Tae 
mortgage-debt was not paid, and subse- 
quently oo January ll, 1932, tue mort- 
aagees approached the vendor and obtained 
from him a sale-deed purporting to convey 
this property to them. I'he mortgagees 
then instituted a suit against Bipin Behari 
praying for a declaration that iney were 
toe lawful owners of the properzy with toe 
false allegation that they were in posses- 
sion and praying for coaiirmatiou of pos- 
sion. The plaintitis alleged that at the 
time of the conveyance to Bipin Banari it 
had been agreed that title should not pass 
until the full consideration was paid aad 
thatas Bipin Benari bid not paid the full 
consideratiowt, no litle to tne property nad 
passed by the conveyance of August 24, 


1931. Tne Munsif decreed tne plaintiffs’ 
‘suit, but his decision was reversed in 
appeal by the subordinate: Judge. Ine 


Subordinate Jndge has found:taat-the con- 
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sideratirn of the gale-deed consisted of 
Re. 70 to be paid in cash and Re. 1,130 for 
payment of which a written promise was 
given and that title and possession passed to 
Bipin Behari immediately on the registra- 
tion of the sale-deed. The plaintiffs (the 
subsequent purchasers) have come in second 
appeal from that. decision. 

Tt is argued on behalf of the appellants 
that cn the terms of the saleedeed as it 
stands, it should be inferred that the pass- 
ing of title is to be postponed until the full 
consideration is paid and that no evidence 
beyond-that of the deed itself should be 
admitted to prove what the contract bet- 
ween the parties actually was. Itis sug- 
gested that the terms of the sale-deed are 
precisely the same as those of the deed in 
Second Appeal No. 62 of 1927 Rasikanand 
Mallik v. Gangadhar Panda (1) which had 
been quoted by the learned Subordinate 
Judge, but in that case he specified that 
the transfer of ownership was to take 
place after the payment of the considera- 
tion. The learned Subordinate Judge has 
relied upon the decision in Second Appeal 
No. 110 of 1928 Maheswar Mahanty v. 
Dayanidhi Mahanty (2) wherein it was held 
that title did pass although the whole 
consideration had not been paid. There is 
actually no conflict between the two deci- 
sicns and the facts of the present case are 
very similar to those of Maheswar Mahanty's 
case (2). Here we have consideration con- 
sisting in part of payment made in cash 
and in part ina written promise to pay, 
with the recital that the vendee is to 
acquire title and possession from the day 
of the execution of the sale-deed, and 
with the further recital in the present case 
that the purchaser is to be entitled to 
institute suits against tenants of the share 
conveyed from whom arrears of rent may 
:be due. Ordinarily the title to property 
transferred by sale passes on the registra- 
tion of the sale-deed, although it may 
sometimes happen that the parties agree 
that title shall not pass until the considera- 
tion is completely paid. The learned 
Advocate for the appellants has in the 
present case been unable to demonstrate 
from anything in the sale-deed „itself an 
intention that the passing of title should 
be postponed to full payment of the 
mortgage-debt and apart fiom the con- 
veyance itself, the subsequent conduct of 
the parties indicates that the intention was 
that title should pass on the registration of 

(1) iOutt. L T 1, 

(2) 1 Guti. L T13. 
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the document. No error of law has been 
pointed out in the decision of the learned 
Subordinate Judge and I would dismiss 
this appeal with costs. 

Courtney-Terrell, C. J.—I agree. I 
would only add afew words because ofthe 
way in which the learned Subordinate 
Judge has, I think, somewhat mistaken the 
correct view of the law of construction 
of contracts and the effect of s. 92, 
Evidence Act, notwithstanding that he 
has arrived in the end at what is, I 
agree, the correct conclusion. This ques- 
tion of whether in giving effect to a sale- 
deed the property is to passon the execu- 
tion and registration of the deed or whether 
it isto pass upon the full payment of the 
consideration money arises somewhat fre- 
quently and has given rise to various cases 
in this particular Court and I venture to 
think that the correct principle should be 
stated. The learned Subordinate Judge 
was under the impression that there was 
a conflict of view between the case in 
Rasikanand Mallik v. Gangadhar Panda 
(1) in which I delivered the judgment and 
the subsequent case in Maheswar Mahanty 
v. Dayanidhi Mahanty (2). There is no 
conflict of any sort. In a contract of this 
character there is contained a recital 
of the receipt of the purchase money. 
There are also terms which provide for the 
passing of the property. Tois strictly con- 
tractual part, thatis tosay, the arrange- 
ment between the parties as to when the 
property shall pass, is if the contract has 
been reduced to writing, to be determined 
solely from the words of the writing and 
evidence isnot admissible for the purpose 
as mentioned in s. 92 “of contradicting, 
varying, adding to, or subtracting’ from its 
terms.” 

The question when the property is to 
pass is a matter of contract. In that 
respect it differs from the recital of fact, 
that is to say, the passing of the considera- 
tion whichis nota matter of contract but 
a matter of fact. If the terms of the con- 
tract as to when the property is to pass are 
ambiguous, then recourse may be had to 
external evidence wi'h a view to determin- 
ing what the intention of the parties was; 
but if the intention of the parties has been 
stated in unambiguous terms, those terms 
must remain the sole criterion of the inten- 
tion of the parties. As a rule, contracts 
are so drawn thatthe property passes on 
the completion of the contract by registra- 
tion, and if one of the parties wishes to show 
that the contract has not that effect, he 
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must do one of two things; either he must 
show that the contract on its correct wording 
is in accordance with the terms which he 
suggests or he must show that the contract 
is ambiguous in its terms capable of either 
Meaning and it is for him to show by 
external evidence that the intention of the 
parties was that the property should pass 
not on the execntion and registration of 
the document but on the happening of 
some other event. Jn such cases evidence 
is admissible to show that one of the parties 
retained possession of the kubala in cone 
firmation of evidence that the intention of 
the parties was that the property shoud 
not pass until the happening of some sub- 
sequent event: that is to say, the party 
tendering such evidence first of all con- 
tends that such is the meaning of the 
contract and then he preduces the evidence 
of the retaining of the kobala not with a 
view to contradicting, varying, adding to, 
or subtracting from, the terms of the con- 
tract, but by way of confirmatory evidence 
that that was in fact the intention of the 
parties. In that sense the evidence of the 
retention of the kobala does not infringe 
the conditions of s. 92. In the first case 
which I have mentioned and in which I 
was a party, the contract itself was 
construed and its contents were held 
to be free from ambiguity. In those 
circumstances the contract having been con- 
strued aa one that the property should not 
pass uutil the whole consideration was paid 
and being unambiguous, external evidence 
was excluded. 

In the subsequent case decided by Fazl 
Ali, J. sitting singly, the contract was 
construed as providing that the property 
should pass immediately and without 
waiting for the payment of the whole 
consideration. The decision to which I 
was a party was mentioned by the learned 
Judge and then he quotes the following 
passage: 

“It is now settled law that s.92, Evidence Act, will 
not debar a party to a contract in writing from show- 
ing notwithstanding the recitals in the deed that the 
consideration specified in the deed was not in fact 
paid as therein recited but was agreed to be paidin a 
different manner." 

Now the learned Subordinate Judge has 
taken that to bea disagreement with the 
first decision. Firat of all he mentioned 
Rasikanand .Mallik v. Gangadhar Panda 
(1) as being a case in which the terms are to 
be gathered from the sale deed itself and 
from nothing else and then he thinks that 
Fazl Ali, J. has expressed a contrary view. 
He says: ‘ 
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“It hag there been held that it is now settled law 
that s. 92, Evidence Act, will not debar a party to 8 
contract in writing from showing notwithstanding 
the recitals in the deed that the consideration 
specifisd in the deed was not in fact paid as therein 
recited but wae agreed to be paid in a different 
manner.” , é 

This is precisely what Fazl Ali, J. did 
not decide. The decision with which 1 
respectfully agree says thats. 92 will not 
prevent a party from disputing the recitals 


Jin the deed. Thus if the vendor should 


decide, not having received his purchase 
money, tosue for the purchase money, he 
will not be overcome by the fact that the 
document stated that the whole of the con- 
sideration money was paid as preventing 
him from raising a point in a suit for 
recovery of purchase money that had not 
been paid. It is certainly true, as Fazl 
Ali, J. has said, that there is nothing in 
s. 92 which prevents a person from adduc- 
ing evidence for the purpose of showing that 
the recitals were untrue. Statements of 
facts are different fromthe nature of the 
contract between the parties which must be 
determined from a reading of the docu- 
ment itself. Ifthe document is ambiguous 
in character, then certainly reference can 
be made to evidence for the purpose of 
ascertaining what the intention of the 
parties was. If on the other hand the 
contract is unambiguous in its terms, then 
you cannot introduce evidence for the 
purpose of showing that the contract means 
something other than what it expresses in 
unambiguous terms. Here the learned 
Judge nas held first of all that the contract 
in express terms states that the passing of 
the property is to take place immediately. 
He findsin the evidence, that is to say, 
conduct of the parties after the document 
was executed, evidence of fact not in 
contradiction of the document but confirm- 
ing the view that that was what the parties 
originally intended. This is notin conflict 
with s. 92. He held that the contract 
expressly provided for the passing of the 
property at once. Ifthe other party should, 
however, fesl inclined to sue for his purchase 
money, then mere recital in the document 
will not prevent him from showing what 
the true facts are. In these circumstances, 
I agree’ tbat the appeal fails on the 
construction of the document, and the 
conclusion arrived at by the learned Judge 
is, I think, a correct one. I agree, therefore, 
that the appeal should be dismissed with 
costs. ran 
D. Appeal dismissed. 
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_ _OUDH CHIEF COURT 
Oriminal Reference No. 41 of 1938 
November 2, 1938 
Zra- uL Hagan, J. l 
EMPEROR— COMPLAINANT 
VETUS 
$ RABU RAM- Acousen 
ugarcane Act of 1934), U. P. Sugarcane 
Rules, 1936, r. 13—Two persons acting jointly as 
agents of person mentioned in r. 13— Both, 
be convicted in respect of price of 
chased on same day. 

Where two persons are acting jointly as agents 
of persons mentioned under r.13, U. P. Sugarcane 
Rules, 1936, and one of them is already convicted 
on the ground that he did not pay the price of 
sugarcane purchased, it cannot be said that as the 
two cases against them related to the price of 
the same cane purchased on the same day and one 
of them has already been convicted, the other should 
not be convicted. 

-Cr. Ref. made by the Sessions Judge, 
Sitapur. . 


“Mt H. K. Ghosh, Assistant Government 


same cane pur- 


` Advocate, for the Crown. 


Order.—This is a reference made by the 


learned Sessions Judge of Sitapur re- 


commending to this Oourt that the convic- 
tion of Babu Ram who was sentenced by a 
Magistrate of the First Class to pay a fine of 
Rs. 20 under rr. 9 and 13 of the United 
Provinces Sugarcane Rules, 1936, be set 
aside, 

. It appears that certain tenants of the 
Sitapur District put in an application 
before the Deputy Commissioner of that 
District ‘saying that the H. R. Sugar 
Factory, Ltd. of Bareilly, purchased cane 
from them on May 4, 1936, but that the 
price of the cane had not been paid to them. 
THis application which was put in on June 
26, 1936, was sent tothe Naib Tahsildar for 
report after inquiry. The Naib Tahsildar 
made a report on July 14, 1936, that 
Raghubar Singh and Babu Ram appeared 
from Inquiry to have purchased cane from 
the applicants on behalf of the H, R. Sugar 
Factory, Bareilly, and that his inquiries 
further disclosed that the price of cane 
had not been paid by these persons to the 
tenants. It was on this report that both 


Raghubar Singh and Babu Ram were 
ordered by the learned District Magistrate 
to be prosecuted under the Sugarcane 


Rules. As Babu Ram could not be found 
for the time being, the case proceeded against 
Raghubar Singh and ended in" his convic- 
tion. Subsequently Babu Ram turned 
up and was tried summarily and fined Rs. 20. 

The learned Sessions Judge has made 
this reference mainly on the ground that as 
the two cases against Raghubar Singh and 
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Babu Bam, respectively, related to the price. 
of the same cane purchased on the same day 
and as Raghubar Singh has already been’ 
convicted, Babu Ram should not have been: 
ec nvicted. í z 

I doubt if the ground taken by the learned 
Sessions Judge could be urged as a good 
ground for the acquittal of Babu Ram if 
both he and Raghubar Singh were acting 
jointly as agents of persons mentioned in 
T. 13; but on going through the evidence- 
as it is on the record, L agree with the 
learned Judge that the accused should have 
been given the benefit of doubt as the- 
evidence did not prove ‘anything against- 
him beyond the fact that he s:metimes, 
used to pay the price of cane sold to the- 
E. R. Sugar Factory, Ltd., Bareilly. On the 
other hand the accused led evidence to 
prove that he was only a weighman in the 
factory and had no responsibility about the 
payment of the price of cane. ‘he trial: 
having been summary, the evidence is not 
on the record, but this is what appears: 
from the judgment of the learned Magis- 
trate. I may also observe that the learned 
Magistrate was wrong in relying upon the. 
result of the Naib ‘l'ahsildar’s inquiry as 
the report of the Naib Tahsildar was- 
based on hearsay and was, therefore, ins 
admissible. i oe 

J accept this reference and sst aside Babu: 
Ram’s conviction and sentence under rr. 9, 
and 13 of the Sugarcane Rules. The fine, if 
paid, shall be refunded. : 

D. Reference accepte. 


LAHORE HIGH COURT 
Oriminal Miscellaneous No. 170 of 1938 
June 15, 1938 
BLAOKER, J. 

Sayad Pir MOHI-UD-DIN LAL 

BADSHAH—Pagritiongr | 
versus sa 
EMPEROR-— Opposite Party‘ 

Criminal trial— Concurrent jurisdiction—Lower 
Court should be moved first and particularly in 
case of bail application—Haception to general rule 
—Bail—Power of High Court to grant~—Accused’ 
committed on serious charge by competent Magis- 
trate—High Court should not lightly release accuséd 
on bail, 

Although there is no hard and fast rule, it is 
desirable that the ordinary practice should certain- 
ly be that the lower Court should first be moved 
and this is particularly desirable im a bail appli-' 
cation, where the appropriate Court to deal with 
the matter is the Court which is going to try the 
case and where an expression of opinion by a- 
superior Oourt is likely to prejudice the trial in the’ 
lower Court. But where the lower Court's judgment’ 
is likely to be affected by some remarks made by: 
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the superior Oourt during the proceedings in that 
case, then the superior Oourtcan be moved but 
only as an exception to the general rule. 

Although the High Oourt can admit to bail a 
person who has bean committed on serious charges, 
yet in a case where after an exhaustive en- 
quiry the accused has been committed by a com- 
petent Magistrate on grave and serious charges re- 
lating to mnon-bailable offences, the High Court 
should not lightly enlarge him on bail. - ; 

Messre. J. G. Sethi, M. L. Sethi and K.S. 
Thapar, for the Petitioner. 

Mr. Mohammad Monir, Assistant Advo- 
cate-General, Jor the Crown. 

Dr. Khalifa Shuja-ud-Din, for the Com- 
plainant. 


Order.—A_ preliminary objection waa 
raised to this petition that as the High 
Court and the Sessions Judge had concur- 
rent jurisdiction, the petition should have 
been presented in the first place to the 
Court of the Sessions Judge. No direct 
authority was quoted in support of this 
cbjection and Counsel was unable torefer to 
any rule on the subject. He relied however, 
upon the analogy of other petitions such as 
petitions for revision and petitions for 
transfer in which the High Court has con- 
current jurisdiction where the rule is that the 
lower Oourt should be moved first. I con- 
sider that although there is no hard and 
fast rule, itis desirable that the ordinary 
practice should certainly be that the lower 
Court should first be moved and this is 
particularly desirable in a bail application, 
where the appropriate Court to deal with 
the matter is the Court which is going to 
try the case and where an expression of 
opinion by a superior Oourt is likely to 
prejudice the trialin the lower Court. But 
there are peculiar circumstances in this 
case which take it out of the ordinary and 
they are that I have already dealt myself 
on a previous occasion with this matter 
when it came before me during the pen- 
dency of the committal proceedings in shape 
of a petition for the revision of the order 
of the learned Sessions Judge of Rawal- 
pindi enlarging the petitioner on bail. 
I accepted that petition and cancelled the 
petitioner's bail and in doing so, I had occa- 
sion to make some adverse remarks upon 
the behaviour of the petitioner before the 
case came into Court. Counsel for the 
petitioner has urged that the existence of 
these remarks would be likely to prevent 
the Sessions Judge from giving a wholly 
fres and independent consideration to that 
aspect of the case. 
to.:me to have. considerable force and as 
therefore lam satisfied that there is no 
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bar to my entertaining the application 
direct, I do so. Lan a 
Before coming to the actual merts of 


the petition, I wish to refer to onè legal 
argument raised by the learned Assistant 
to-the Advocate-General He. pointed out 
that ah order of commitment once made 
cannot be quashed by the High Court 
except on a point of law.’ He thereforé 
argued that, as in the circumstances of 
this case, when’ the petitioner has been 
committed tothe Sessions by a competent 
Court on charges of non-bailable offences 
of considerable seriousness, any order by 
the High Court would inevitably be taken 
by the learned trial Court as an indication 
that the High Court believed the case to 
be groundless. In such circumstances the 
subsequent Sessions trial would be a farce 
as the Sessions Judge would feel himself 
bound to acquit the petitioner. Counsel 
contended that any such action by the 
High Court would be tantamount to an 
evasion. of the statutory provision which 
bars the High Court from interfering with 
a commitment order on questions of fact. 
While I am not prepared to go so far as 
the learned Assistant to the Advocates 
General and to hold that the High Oourt 
could never admit to bail a person who 
has been committed on such charges, I cer- 
tainly think that in a case like the present 
where after an exhaustive enquiry the 
petitioner has been committed by a com- 
petent Magistrate on grave and serious 
charges relating to nonebailable offences, 
the High Court should not lightly enlarge 
him on bail. In view of these considera-~ 
tions. [ am of opinion that inspite of the 
lengthy arguments which he has addressed 
to me onthe point, Counsel for the petitioner 
has not succeeded in showing that there 
are sufficient grounds in this case for 
releasing the petitioner on bail. Tne peti- 
iion is accordingly dismissed. 


8. Petition dismissed, 


PATNA HIGH COURT 
Civil Appeal No. 825 of 1936 
July 27, 1938 
* DHAYLE AND AGARWALA, JJ. , 
DHANI SAO —DBEFENDANT— APPELLANT 
` versus 
BISHUN PRASAD SINGH AND ANOTHEB— 
PLAINTIFFS RESPONDENTS 
Specific Relief Act (I of 1077), s. 42 — Jurisdiction 
of Civil Court to direst entries in Collector's registers 
to be corrected — Declaration regarding shares of 
parties or that certain shares in Collector's registers. 


. 


b34 ; 
are wrong, if can be given — Limitation Act (IX of 
1908), Sch. I, Art. 14—Suit for declaration of plain- 
tiffs' and defendant's shares in touzi — Art. 14, if 
applies, DO 

The Oivil Court does not exercise jurisdiction over 
the Land Registration Department of the Oollector at 
all, though when moved inthe right way, it will give 
a declaration regarding the shares of parties, or even 
a declaration that certain entriesin the Collector's 
registera are wrong. But that is a very different 
thing from the Civil Court directing that entries in 
the Oollector’s registers be corrected. 

Where the plaintiffs bring a suit fora declaration 
substantially to theeffect that plaintiffs’ share in a 
certain tougi should correspond to three annas six 
pies of the original estate (and not less) and that the 
defendant's share should correspond to one anna (and 
not more’, the plaintiffs are not asking for setting 
aside any actor order of an officer of Government in 
his official capacity within the meaning of Art. 14, 
Limitation Act, nor is it necessary for them to do so, 
The plaintiffs will not be able to recover rents accord- 
ing to their share now established until they get that 
share entered in the register kept in the Oollector's 
Land Registration Department but they cannot get 
that done by an order or precept from the Oivi) 
Court, and they may quite easily be able to get it 
donein the Collectorate, armed with the necessary 
declaration from the Civil Court. Nagu v. Salu (2) 
and Ganesh Shesho Deshpande v. Secretary of State 
(3), distinguished. Haro Mandal v. Dhiranath Das (1), 
referred to, 

C. A. from the appellate decree of the 
Additional District Judge, Gaya, dated 
May 28, 1936. ‘ 

Messrs. Mahabir Prasad, C. P. Sinha and 
K.N. Varma, for the Appellant. 

Dhavle, J.—This appeal arises out of a 
suit for a declaration substantially to the 
effect that plaintiffs’ share in tauzi 
No, 11010 should correspond to three annas 
six pies of the original estate (and not less) 
and that the defendant's share should cor- 
respond to one anna (and not more). The 
lower Oourts have concurrently held that the 
plaintifis have made out their case. De- 
fendant appeals, and on his behalf, two 
points have been raised. f 

The first point is that the suit was barred 
under s. 42, Specific Relief Act. This point 
was taken in the written statement of the 
defendant and an issue was actually framed 
on it. It appesrs from the judgment of the 
trial Court, however, that the issue, like 
some others, was not pressed. The point 
was raised in the lower Appellate Court, 
but the learned Additional District Judge 

“who heard the appeal pointed out that 
though it had been stated in the» memo- 
randum of appeal that the point had been 
pressed in the lower Court, there was no 
affidavit in support of the allegation, and 
that therefore the point could not be enter- 
tained. He also, however, looked into the 
point on merits and came to the conclusion 
that there was nothing in it on the ground 


DHANI SAO V. BISHTN PRASAD SINGH (PAT) 


178 tC 


that there was no evidence to show that the 
plaintiffs did not possess the share claimed 
by them, and that though the defendant 
had obtained some rent decrees against 
some tenants in respect of the sbare re- 
corded in his namein the Land Registration 
Register, which share is in excess of what 
has now been made out to belong to him 
properly, this cannot amount to plaintiffs 
dispossession. The learned Advocate for 
the defendant-aprpellant has urged before 
us that the suit is obnoxious to s. 42, Specific 
Relief Act. on yet another ground, namely 
that the plaintiffs cannot content themselves 
with the declaration regarding the extent 
of their share that they have sought, but 
will have to get the entry in the Land 
Registration Register corrected, and that 
therefore they should, as a consequential 
relief, have asked for a cancellation or cor- 
rection of that entry. It is impessible to 
entertain this argument. The Oivil Court 
does not exercise jurisdiction over the Land 
Registration Department of the Collector 
at all, though when moved in the right 
way, it will give a declaration regarding 
the shares of parties, or even a declaration 
that certain entries in the Collector's regis- 
ters are wrong. But thatis a very different 
thing from the Civil Court directing that 
entries in the Oollector’s registers be cor. 
rected. In my opinion the plaintiffs were 
not bound to move the Civil Court for any 
declaration other than the one that they 
sought. 

The next point raised by the learned 
Advocate is that the suit was barred by the 
one year’s limitation prescribed under 
Art. 14, Limitation Act. The trial Court and 
the lower Appellate Court overruled the 
contention on the authority, as they thought 
of Haro Mandal v. Dhiranath Das (1). The 
learned Advocate for the appellant has 
distinguished this ruling as given in a 
case where there was no question of setting 
aside any act or order of an Officer of 
Government in his official capacity, for the 
Sub-Divisional Magistrate had himself re- 
ferred the plaintiff tothe Oivil Court. But, 
as a matter of fact, the plaintiffs before us 
have not, by their plaint, attempted to get 
any act or order of an officer of Government 
in his official capacity set aside at all, nor 
does it appear necessary, as I have already 
shown for them to have done so. It is true, ` 
asthe learned Advocate pointed out, that 
the plaintiffs will not be able to recover 
rents according to their share now esta- 


a> 7PLT 67; 90 Ind. Cas. 691; A IR 1925 Pa 
4. . 
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blisked until they get that share entered in 
the register kept in the Collector's Land 
Registration Department, but they cannot 
get that done by an order or precept from 


the Civil Court, and they may quite easily. 


be able to get it done in the Collectorate, 
now that they are armed with the necessary 
declaration from the Civil Court. The 
learned Advocate for the appellant has 
cited two cases in support of the conten- 
tion that in the circumstances of the pre- 
sent case Art. 14, Limitation Act, does 
apply, The first was Nagu v. Salu (2) and 
this is clearly inapplicable. It was a case 
where a Collector had granted a piece of 
open ground under s. 37, Bombay Land 
Revenue Cede, and it was held that the 
suit wae time-barred because it was not 
brought within one year as provided for in 
s. 185 of the Bombay Land Revenue Code 
(Bombay Act V of 1879). The other case 
cited by the learned ‘Advocate was Ganesh 
Shesho Deshpande v. Secretary of State (8). 
This was a case in which the Collector had 
passed an order of forfeiture of a survey 
number and the plaintiff's appeal to the 
Commissioner against that order was dis- 
missed. Plaintiff then sued to get the 
order of forfeiture set aside as illegal and 
ultra vires, and contended that the time 
taken up in appeal to the Revenne Autho- 
rities be excluded in reckoning the period 
of limitation. The contention was overruled 
on grounds which it is not very necessary 
to state. But it is impossible to see how 
the decision can help the appellant, seeing 
that the plaintiff in that case had expressly 
sued to get the order of forfeiture set aside 
as illegal and ultra vires. In the present 
case nothing of the kind has happened. 
The plaintiffs have refrained from asking 
that the order of the Land Registration 
Deputy Collector by which their share was 
reduced and that of the defendant entered 
at an amount which appears to be wrong 
be set aside by the Civil Oourt. 

Both the points urged on behalf of the 
appellant fail. I would accordingly dismiss 


the appeal. 
Agarwala, J.—1 agree. 
D, Appeal dismissed, 


(2) 15B 424, ; 
(3) 44 B 451; 57 Ind. Oas. 587; A IR 1920 Bom, 105; 
22 Bom. L R 212, 
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OUDH CHIEF COURT 
Oivil Miscellaneous Application No. 1006 
of 1935 
November 5, 1935 
SeivasTava AND ZIA-UL Hasan, JJ, 
Syed IBNUL HASAN—Appiicant 
versus 
Sheikh USMAN AHMED AND OTAERS— 
Oppostre Party 
Amendment—Pleadings—Party obtaining adjudi- 


cation in respect of certain relief and arguing case 
in respect of it in appeal~Whether can seek to 


abandon relief to save court-fee. 

It is always in thediscretion of the Oourt whe- 
ther to allow an amendment of the plaint or the 
memorandum of appeal or to refuse it, A party 
cannot be allowed to abandon a part of his claim 
in order to save himself from payment of court-fee 
after he has obtained an adjudication in respect of 
it from the trial Court and after he has argued his 
ease in respect of it in the Court of Appeal. 
Ram Prasad v. Bhiman (1) and Duni Chand v. Aziz 
Khan (2), distinguished, Babu Hitendra Singh v. 
Maharaja Sir Rameshwar Singh (3), referred to. 

O. Misc. App. fled in F O.A No. 94 of 
1933 for review ofthe order passed by a 
Bench of this Court the following order 
was passed by this Hon'ble Court. ; 

Mr. Ghulam Hasan, for the Applicant. 

Mr. Ali Hasan, for Opposite Party Nos. 
1, 2, 5, 8 and 9. ie , 

Order.—Tbis is an application virtually 
for review of our order, dated October 24, 
1935. In view of the argument urged 
and the authorities cited, it seems necessary 
that we should state the history of the 
detail. The plaintiff 
brought a suit for possession and declara- 
tion that certain decrees were not binding 
upon him and were void and invalid. The 
trial Court held that the plaintiff should 
pay ad valorem court-fee on ihe amount 
covered by the decree snd should make 
good a deficiency of Rs. 567-8-0in the 


court-fee paid on the plaint. ven 
though this deficiency was not made 


good in that Court, the whole suit includ- 
ing the claim for setting aside the decrees 
in question was tried on the merits and 
was dismissed. The plaintiff appealed 
tothis Oourt,andin one of the grounds 
of appeal questioned the correctness of the 
lower Courts order about the court-fee 
paid being insufficient. The office reported 
that the plaintiff should be required to 
make good a deficiency of Rs.55%8-0 in 
the court-fee paid on the plaint and 
a deficiency of Rs, 582-8-0 plus 56-4-0 in 
the court-fee paid in this Court. The 
sum of Rs. 56-4-0 was the court-fee pay- 
able on the ground of appeal challenging 
the trial Court's order about court-fee, 
and the sum of Rs. 582-8-0 was the court 


“suma” of 


.to make 


plaintiff-appellant 


‘Irom payment- 
‘yas. obtained an adjudication in respect 
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fee payable in respect of the relief for 
setting aside the decrees. When this 
report was put up before a Bench of this 
Court it was ordered that the appellant 
shovld make good the deficiency 
Rs. 56 4-0 at once, and the determination 
of the questicn of the plaintifs liahility 
in respect of the sums of Rs. 557-80 
and Rs. 5528-0 was to be reserved till 
the hearing of the appeal: At the date 
fixed for the bearing of the appeal, the 


‘appellant argued his whole appeal includ- 


ing his right to have the decree in question 
set aside. At the end of his arguments he 
did not contest his liability to pay the 
Rs. 557-8-0 and Rs. 582-8 0. 
He wanted two months’ time within which 
good this deficiency. We 
allowed him the time asked for on the 
distinct understanding that no further 
extension will be allowed. In the 
meantime an application was made for 
permission to amend the plaint by deleting 
certain paragraphs thereof and also certain 
grounds in the memorandum of appeal 
which related to the setting aside of the 
decrees above referred to. We were of 
opinion that the plaiatiff should not be 
allowed to make these amendments in order 
to save himself from the liability for 
payment of the court-fee after he had 
obtained an adjudication of the trial 
Court in respect of the relief sought to 
be deleted and had also argued his 
case onthe merits in respect of the 
said relief in appeal. We accordingly 
Tre the application on October ?4, 
1935. 

The plaintif-appellant wants us to 
revise this order on the ground that he 
has an absolute right to abandon any 
portion of his claim at any state., We 
regret, we cannot accept the argument. 
It is always in the discretion of the 
Court whether to allow an amendment 
of the plaint or the memorandum of 
appeal or to refuse it. In the present 
case as we have already stated, the 
has obtained an 
adjudication from the trial Court in 
respect of the relief which he seeks io 
abandon now. He has also fully argued 
his cese in appeal in respect ‘of the 
same reliefs. The learned Counsel for 
the appellant has not been able to cite 
tous any decided casein which a party 
may have been allowed to abandon a 
part of his claim in crderto save himself 
of court-fee after he 
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of it from thetrial Court or after he has 
argued his casein respect of it in the 
Court of Appeal. In Ram Prasad v. Bhiman,. 
I. L, R. 27 Allahabad 151 (1) it was 
held that when a plaintiff in. the 
initial stage of the litigation abafidons 
a portion of bis claim, he is not com- 
pellable to pay court-fee in respect. of 
the portion abandoned under ‘penalty of 
having the whole of his suit dismissed, 
Thereport shows that in that case the 
application for amendment was made 
before the suit had been tried on the 
merits. The case is, therefore, clearly 
distinguishable. The next case cited is 
Duni Chand v. Aziz Khan, 10 Ind. Cas. 207 
(2), The principle laid down in Ram 
Prasad v. Bhiman, I. L. R. 27 Allahabad 


151 (1) was applied in this case 
to an appeal where the appellant 
“at the very outset of the proceedings” 
asked to be allowed to amend his 


memorandum of appeal by striking out art 
of his claim, In ths present case the 
application for amendment instead of 
being made at the outset of the proceedings 
has been made almost atthe final stage 
after arguments had been completed, 
Reference was also made to Babu Hiten- 
dra Singh v. Maharaja Sir Rameshwar 
Singh, 62 Ind. Cas. 43 (3). It was remark- 
ed in this case that as a general rule, it 
is desirable that where the Appellate Court 
has to deal with the question of 
recovering a deficit fee payable by the 
appellant in the lower Court or Oourts, 
the matter should be dealt with at tlhe- 
earliest possible moment afterthe deficit 
is discovered, so that the parties may not 
be kept in suspense upan the question. 
We entirely agree with these observa- 


tions, and asa matter of fact the usual 
practice of this Court is in consonance 
with the rule above enunciated. In the 


presentcase as a matter of indulgence to 
the plaintiff appellant, the matter was 
reserved for decision till the hearing of 
the appeal. If the appellant at the 
time of the hearing found that he was 
not ina position to. contest his liability 


for payment of the deficiency in the 
court: fee, the right and proper 
thing for his Counsel was to makea 


statement tothat effect before commenc: 
ing his arguments. Unfortunately no 


(1) 27 A 151; 1 ALJ 577; AWN 1904, 198. . 

(2) 10 Ind, Cag, 207; 131 PL R1911; 160 PW R 
1911; 11 PR 1919, 

(3) 62 Ind. Cas. 43; 6P LJ 2932P LT 383; 
(1921) Pat. 161, . 


1938 


such statement was made until the 
arguments had been finished. In the 
circumstances if ovr order refusing to allow 
the amendment entails any hardship on 
the appellant he has to thank himself for 
it; 

‘For the above reasons wecan see no 
ground torevise our previcus order, As 
. the appellant has failed to make good 


the deficiency within thle time allowed, 
we dismiss the appeal with ccsts, 
D Appeal dismissed. 
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CALCUTTA HIGH COURT 
Criminal Appeal No, 273 of 1937 
August 23, 1937 

GuHA AND Letupeinas, JJ. 
ABDUL GAFUR KOTWAL AND ANOTHER 

— APPELLANTS 
versus 

EMPERROR—Opposits Party 
_Penal Code (Act XLV of 1860), s. 120-B—Practice 
of adding charge under, where unnecessary is con- 
demnable — Criminal trial — Trial by jury—-Mis- 
direction—-Judge discussing evidence in charge and 
leaving decision on every point to jury—Mere fact 
that his representation of evidence ts coloured by his 
opinion, whether amounts to misdirection-— Direction 
to jury that failure of defence would not necessarily 
establish prosecution case — Proper place of—Such 
direction giten at end of charge—Whether misdirec- 
tion—Abduction case—Lvidence given for three weeks 
and arguments gone on forthree days ~ Judge opening 
his charge to jury with words “you have before you 


a simple case of abduction of married giri for im- - 


moralipurpose” — If misdirection — Case of sexual 


offence—Special caution to jury—Crucial part estab-_ 


lishing ‘guilt of’ accused corroborated — Absence of 
special caution does not affect jury's verdict— 
Numerous points arising in case — It is unfair to 
criticise every phrase in summing-up of Judge—Use 
of legal terms in a charge to jury. 

The practice of adding a charge under s. 120-B in 
cases where it is not necessary, with the result 
that the jurors sit in the same trial as assessors is 
condemnable. [p. 63x, col. 1.] 

A Judge in his charge to the jury not only may 

but should let his opinion appear, provided that he 
leaves the decision fairly tu the jury and does not 
take it out of their hands. The essential test ina 
case of misdirection is to see asto whether the Judge 
usurps the jury's function. Where a Judge in his 
charge has set out the defence case and discussed 
the evidence led in support of it at great length, and 
hes left the decision on every point to the jury, the 
mere faotthat his presentation of it was at times 
coloured by the view he had formed does not amount 
to misdirection. s#mperor v. Barendra Kumur Ghosh 
(1), relied on. [p. 639, col. 1.] 
_ The Judge after summarizing the prosecution and 
defence evidence should tell the jury that though 
they do not believe the defence, it does not folluw that 
they must believe the prosecution; that is no doubt 
the proper directivn, and the proper place to give it, 
but where the Judge gives it at the end of the charge it 
would not amount to misdirection. [ibid | 
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In a case of abduction, evidence had been given for 
nearly three weeks, and had wandered into by-paths 
of 1emotely connected facts; arguments had gone on 
for three days. The opening words of the Judge's 
charge to the Jury were: “You have before you a 
simple cise of abduction of a young married girl for 
immoral purposes”, It was objected that this was 
a misdirection at the very outest; that the case was in 
reality far from simple, and that the Judge in calling 
it a simple case was suggesting to the jury that 
they would have no difficulty in finding it a true 
case: |p. 640, col. 1.) 

Held, that the Judge struck theright note in re- 
minding the jury that the issue before them was a 
plain and simple one. It was impossible to read into 
these words the smister intention which was sug- 
pP 610, col. 1.) 

It is true that in a case where a man is charged 
with a sexual offence, it is necessary that the charge 
to the jury shouldcontuin the special caution that in 
such cases itisdangerous to rely onthe un- 
corroborated evidence of the prosecutrix, But it is 
not necessary thatthe story of the prosecutrix should 
be corroborated in all important particulars. If the 
crucial part of her story which if believed establishes 
the guilt of the accused, iz corroborated, the mere 
absence of caution which is usually given in such 
cases cannot be said to have affected the verdict of the 
jury and is not therefore a ground on which a convic- 
tion should be set aside, f 

Ina case where numerous points arise with a 
greater or less bearing on the main issue, the Judge 
cannot be expected to place them all before the jury, 
nor isitfair to criticize every phrase in his summing 
up. Emperor v. Barendra Kumar Ghosh (l), relied 
on, [p. 64), col. 1] i 

Even genuine legal terms should be used as sparing- 
ly as possible in charging a jury, especially when the 
jurors do not know English. h 

Messrs. Carden Noad and Imam Hossain 
Chowdhury, for tre Appejlants. 

Messrs. N. K..Basu and Nirmal Kumar 
Sen, for.the Crown. — 

Guha, J.—The . judgment going to be 
delivered by my learned brother in this 
case has been read and considered by me 
carefully; and I have not thougst it neces- 
sary or proper to record a separate judg- 
ment, as I am in entire agreement with 
the same. The judgment of my learned 
brother is the judgment of this Court. | 
consider it necessary to state this only that 
the observations contained in some of the 
recent decisions of this Court in cases 
relating to sexual offences, referred to by 
the learned Counsel in support of this 
appeal, must be taken to be applicable to the 
fucts of those cases only. It was, to my 
mind, never imended that any rule of 
general application was going to be laid 
down in tu-se cases, departing from the 
rules of evidence applicable to trial of 
criminal casts in this country. 

Lethbridge, J.—T.e case against the 
appellants onefly was that, on April 23, 
1936. at Palong in tre District of Faridpur, 
one Binapeni Devi, a married girl aged 
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abcut 19, was abducted by deceit by her 
relative, the appellant Mati Lal Mukhuti, 
together with one Manu Das, who was nct 
on trial, in pursuance ofa conspiracy be- 
tween them and the appellant Abdul Gafur, 
a lccal skop-keeper and President of the 
Union Board, and taken to a boat on the 
Tiver where Abdul Gafur representing him- 
self to be the Obairman of the District 
Board outraged her modesty. On thia 
Abdul Gafur was tried on the complaint of 
Binapani by the Second Assistant Sessions 
Judge of Faridpur and a jury on charges 
of abdacting Binapani and outraging her 
modesty, and Mati Lal Mukhuti with 
abducting her, and abetting the latter 
offence. Both were also tried under s. 498, 
Indian Penal Code, on the complaint of the 
husband with enticing her away. A charge 
of conspiracy to abduct was added by the 
Assistant Sessions Judge against both and 
tried by him sitting with the same jurors as 
assessors, Both were convicted of all 
charges, the jury finding them guilty by a 
majority of 3 to 2, and the assessors giving 
their opinions in the same proportion. 
Abdul Gafur has acccrdingly been convicted 
under ss. 366, 498, 354 and Mati Lal 
Mukhuti under ss, 366, 498 and 354-109 
and both under s. 120-B read with s. 366, 
Indian Penal Code. The practice of adding 
a charge under s. 120-B in case where it is 
not necessary, with the result that the jurors 
sit in the same trial as assessors, has been 
condemned by this Court more than once. 
In the present case it was quite unneces- 
sary. A charge of abetment by conspiracy 
under s, 109 would have served the same 
purpose and would not have been open to 
this objection. 

The complainant, Binapani, had been 
married some seven years’ before to Mon- 
mohan Chakravarti, P. W. No. 13, who had 
just served three years’ imprisonment under 
s. 110, Oriminal Procedure Code, and was 
under Police surveillance. The prosecution 
case was that she had been breught to 
Palong by her mother during the Falgun be- 
fore the occurrence and had not lived there 
before. Her mother also was not living 
with her husband, Shortly before the 
occurrence, Binapani had béen taken to the 
‘house of her mother’s brother Surendra at 
Kurashi, about two miles from Palong. On 
the evening before the occurrenge Mati Lal 
Mukhuti and Mana Das went there and 
said that the Chairman, District Board, 
would be in Palong next day, and suggested 
that she should apply to him fora stipend 
to learn midwifery. She agreed and next 
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morning they came and took her to Palong 
District Board, The prosecution case is that 
there they pointed out the accused Abdul 
Gafur who was on the verandah as the 
Chairman of the District Board. The pre- 
tended Obairman, however, said he was busy 
and asked them to come in the afternoon. 
The other two then left her with her 
mother in Palong. In the afternoon they 
came again and took her to the waiting 
room at the old ateamer station, where 
they left her till dusk. At dusk they re- 
turned and said that the Chairman was 
going across the riverin a boat to cateba 
steamer at the new station, and asked her 
to go with them to the boat where she 
could speak to him. She went to the boat 
and found there the appellant Abdul Gafur. 
Mati Lal Mukhuti boarded the boat with 
her, but Manu went away. The pretended 
Chairman began to talk about midwifery, 
but some time later, after the boat had 
started, Mati Lal went outside and geton 
the roof and Abdul Gafur caught hold of 
her and made immoral proposals. She 
shouted but Mati Lai did not respond. She 
then came out and was about to jump into 
the river, when another boat approached, 
and she shouted for help. In this boat were 
three men, the Manager of the Madaripur 
Branch Office, Singer Sewing Machine Oo., 
and two of his canvassers, They brought 
their boat along-side and Binapani, who 
was trembling and crying, jumped into it. 
She told them her story and they informed 
her that her assailant was not the Chair- 
man of the District Board but Abdul Gafur. ` 
She was taken back to her mother and told 
her story to the assembled neighbours, but 
no complaint was filed till May 1, nine 
days later. Binapani gave the explanation 
that her father was at Noakhali and her 
husband at Calcutta, and she had to wait 
till her father came home. She said that 
she did not lodge ejahar at the Thana as 
Abdul Gafur was intimate with the Police. 
The defence was complete denial of the 
whole story. Abdul Gafur did not personate 
the Chairman. The Chairman himself was 
at Palong that morning, The girl was 
brought to him at the District Board by 
Manu about 1030 a. m. to apply for a 
stipend. Other influeatial persons, includ- 
ing the Circle Inspector, were present. 
Abdul Gafur protested on the ground that 
she and her mother were of loose character. 
At the time of the alleged incident in the 
boat, Abdul Gafur was presiding over a 
meeting of the Union Board which con- 
tinued till 8-30 p. m. He had helped the 
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Police in fighting the Congress and Civil 
Disobedience Movement: and had thus in: 
curred the displeasure of the local Hindus 
His enemies had, for this and other reasons. 
brought this false case. The trial lasted for 
three week-. The prosecution exam‘ned 
witnesses to prove the proposals to Bina- 
pani on the evening of the 22nd, the taking 
of Binapani to the District Board next 
morning, her going on board and rescue 
from the boat, and the narrative of the 
occurrence by Binapani and her rescuers to 
neighbours. The defence also examined a 
number of witnesses, including the gentle: 
man who at the material time was Ohair- 
man, District Board, the Oircle Inspector 
and other respectable witnesses to prove 
that when Binapani was said to have been 
introduced to Abdul Gafur as Chairman, 
District Board, he was with the real Chair- 
man elsewhere, that she was later in the 
morning introduced to the real Chairman, 
and presented a petition to him. Oral and 
documentary evidence was also produced to 
show that Abdul Gafur was at a meeting of 
the Union Board at the time he is alleged 
to have mclested Binapani on the boat. 

The learned Judge charged the jury at 
great length, dealing in detail with the 
evidence relating to each phase of the case, 
and with the defence evidence. It is un- 
doubtedly a charge for a conviction. The 
learned Judge has formed a strong opinion 
himself and that coloured his presentation 
of the evidence, particularly the defence 
evidence. It will be found, however, that 
in his discussion of the evidence on each 
point, he always leaves it tothe jury. He 
does not usurp the jury’s functions, and that 
is the escential test. The Judge, as has 
been repeatedly held, not only may but 
should let his opinion appear, provided that 
he leaves the decision fairly to the jury 
and dces not take it out of their hands. 
One of the chief points of misdirection 
urged on behalf of the appellants was 
that the charge was altogether too positive 
and one-sided, and did not put the case 
fairly to the jury. As we have said, the 
learned Judge has set out the defence case 
and discussed the evidence led in support 
of it at great length, and if his present- 
ation of it was at times coloured by the 
view he had formed, he at least left every 
point of any importance whatever to the 
jury. The. words of Sir Ashutosh 
Mookerjee, J., in Emparor v. Barendéra 
Kumar Ghosh (1), at p. 558“ apply very 

() 38 O L J 411; 81 Ind, Cas. 353; A I R 1924 Oal 
257; 25 Or. L J 817; 28 O W N 170 (EF B}. 

*Page of 380. I. J Ed] 
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aptly to this case: 

“The impression left on my mind. is that, taken as 
a whole, it is what issometimes designated as a 
charge for a conviction. Butit cannotfairly be said 
that the facts were not left to the jury to decide, 
and that the Judge usurped their function, merely 
because he gave expression, as he was entitled, to his 
opinion on the evidence strongly.” 

We are unable to hold that the charge in 
this case was, to use the words of the peti- 
tion of appeal. biazsed throughout 

“in favour of the prosecution, entirely one-sided 
and calculated to suggest to the jury that there was 
practically no doubt as to the main facts, and con- 
stituted a direction to disbelieve the large and res- 
pectable body of defence evidence.” 

Another point made on behalf of the 
appellants against the charge as a whole is 
that it did not contain the special caution 
that when a man is charged with a sexual 
offence, it is dangerous to rely on the un- 
corroborated evidence of the prosecutrix. 

It is a fact that this caution, which has 
been held to be necessary in several recent 
cases of this Court, was not given, and the 
learned Counsel for the appellants has asked 
us to set aside the conviction on this ground. 
In those cases it will be found that the evi- 
dence of the complainant was uncorroborate 
ed; in the case before us itis otherwise. 
There is the evidence of the Singer Co.'s 
agent and his two canvassers, the three 
gentlemen who rescued Binapani. If their 
evidence is believed, they actually heard 
the girl's cry, and saw Abdul Gafur trying 
to drag her under the roof of his boat, 
They understood then and there that the 
girl was under the impression that her 
assailant was the Chairman of the District 
Board. If this evidence is believed, it pro- 
vides the strongest corroboraticn of the 
girl's story. Learned Counsel for the 
appellants was forced, in order to make his 
point effective, to argue that the jury could 
believe these three witnesses abont the 
rescue, and yet, because they had only the 
girl’s word for what went on inside the 
boat, the accused might have committed 
no offence. He suggested that the girl 
might have come of her own accord.to use 
her arts upon Abdul Gafur to induce him 
to give up his objection to her getting a 
stipend, in colloquial phrase to ‘vamp’ him, 
and that when he tried to take advantage 
of her she got frightened. I hardly think 
that this suggestion would have been made 
by any one familiar with village life, and 
we cannot say that the Judge ought to 
have put any such fanciful possibility 
before the jury. It is, we think, not too 
much to say that the central episode in the 
girl's story stands or falls with the evi- 
dence of these three witnesses. It follows 
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that the absence cf any caution, such as 
is usually given in sexual cases, could not 
have affected the verdict of the jury in the 
present case, and is therefore not a ground 


E _ on which the conviction should be set aside. 
“It was also argued that the girl's story is 


` uncorroborated in other important parti- 
cular, e. g, that she did not know Abdul 
Gafur before, and as to what happened in 
the District Board in the morning. It is 
not necessary that her story should be 
corroborated in all important particulars. 
‘Phe part of it which is corroborated is the 
crucial part, which, if believed, establishes 
the guilt of the appellants. 

To deal with the other points of alleged 
misdirection, it will be simplest to go 
through the charge, and take them as they 
occur. The charge opens with some general 
observations on the nature of the case, which 
unfortunately had created considerable stir. 
The opening words are: ‘You have before 
. you a simple case of abduction of a young 
married girl for immoral purpcses . It is 
objected that this isa misdirection at the 
very outset; that ihe case was 1n reality far 
from simple, and that the Judge in calling 
it asimple case was suggesting to the jury 
that they would have no difficulty in finding 
it a true case. Now evidence had been given 
for nearly three weeks, and had wandered 
into by-paths of remotely connected facts; 
arguments had gone on for three days and 
it seems to us that the Judge struck tbe 
right note in reminding the jury that the 
issue before them was a plain and simple 
one. We are unable to read into these 
words the sinister intention which is suggest: 
ed. The case for the prosecution and 
defence are then set out and the law explain- 
ed. No objection is taken to this part of the 
charge. The learned Judge then divided 
both the prosecution case andthe defence 
case into four parts, and summarised the 
evidence relating to each, He then tells the 
jury that they must decide which they will 
believe. ‘This, it is said, is a serious mis- 
direction. He should have told the jury 
that though they did not believethe defence, 
it did not follow that they must believe 
the prosecution. That no doubt was the 
proper direction, and the proper place to 
give it, but the Judge did give it at the 
end tf the charge, where he says: “Ihe 
failure of the defence would not necessarily 
establish the truth cf the prcéecuticn case.’ 
Reading the charge as a whole, we cannot 
say that he did not direct the jury properly 
on this point. 

“The Judge then went back to the first part 
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of the prosecution case, and discussed the 
evidence relating to it in detail. This part, as 
the learned Counsel for the appellants point- 
ed out, is really common to both cases. The 
controversies connected with it, e. g. regard- 
ing Ex. L, were, therefore, not cf great 
importance, except in so far asthey affected 
the credit of witnesses. Exhibit L is 
dealt with at great length, It is, as the 
learned Judge says, a remarkable docu- 
ment. It is in Bengali, written in penci’, 
signed by Surendra, Binapani’s mother's 
brother, and states that Surendra’s wife 
Hiranmayi, P. W. No. 2, in whose house 
at Kurashi, Binapani was that evening, had 
gone to Calcutta a day or two before the- 
end of Magh, and had returned sevén cr 
eight days before the end of Baisakh. 
It that statement were true, it would mean 
that Hiranmayi bad given false evidence 
that she saw Mati Lal, Mukhuti and 
Manu come to her house, but as the defence 
do not dispute that, it would not otherwise 
be of much importance. Nevertheless, 
much controversy centred roundit. It bears. 
a thumb print, said to be that of Hiranmayi, 
which Hiranmayi explains as having been 
taken by a dafadar by misrepresentation. 
The learned Judge had evidently formed 
a strong opinion that this document was 
false, as he was entitled to do.” He says 
that the learned Pleader for the defence 
actually argued on the assumption that it 
was obtained. by misrepresentation. Mr. 
Oarden Noad suggests that no pleader would 
have argued so, but as to that we must 
accept the Judge's statement. Mr. Oarden 
Noad's principal grievance in this connec- 
tionis against the words: i 

“You shall have to decide whether Hiranmayi 
signed it by putting her thumb impression after 
being fully aware of its contents, or whether the 
defence created a spurious document with the help 
of the dafadar, and possibly also of the local Police 
to wreck the prosecution story completely.” 

The document does not wreck the prose- 
cution story even if it is proved genuine. 
Moreover, it is said, there is no basis in the 
evidence of suggesting that the Police might 
have been a party to this fabrication. No 
doubt it had been argued before the jury 
with some degree of plausibility that this 
was the probable explanation of the letter, 
and we do not think the Judge can be 
blamed for meniioningi:. Another pointin 
this connection is that Surendra by whom 
the document purported to have been 
written, was not examined, and it is said that - 
the jury were not directed properly about 
this. In a case like this, numerous points 
arise with a greater or less bearing on the 
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main issue, and the Judge cannot be expect- 
ed to place them all before the jury, nor is it 
fair to criticize every phrase in his summing: 
up. To quote Sir Ashutosh Mookherjee in 
Emperor v. Barendra Kumar Ghosh (1) 
at p, 0584: 

“We are not called i 
or that phrase was tho Mee aes T Ee aa 
chosen, or whether a direction which has been 
attacked might have been more fully or more 
conveniently expressed." 

The learned Judge then discusses the 
evidence for the second part of the case, 
the production of Binapani at the District 
Board before Abdul Gafur who pretended 
‘to be the Ohairman, District Board, and 
the third part, the incident in the ‘boat. 
The latter is the crucial part of the case. It 
is the basis of the charge under s. 354 and 
the purpose of the alleged offence under 
8. 366. Regarding the learned J udge's dis- 
cussion of this all important evidence, no 
complaint has been made before us (except 
a8 Tegards the failure to give the special 
Caution, with which I have already dealt). 
In our opinion the diecussion is adequate 
and perfectly fair. The same is true of the 
last part, Binapani's narration of her story 
to relatives and friends, The learned J udge 
then deals with the defence evidence. He 
Starts with the very fair observation that: 

The first part of the defence story is the most 


important one, and if it be believed, will compl 
demolish the prosecution story.” aoe mon 


_ The part referred to is the alleged pre- 
sentation of a petition by Binapani herself 
| to the real Chairman of the-District Board, 

D, W. No. 9, Badsha Mia, in the presence of 

a number of officials and other respectable 

persons, including the Circle Inspector. It 

was admitted that the materials on record 
amply justified the learned Judge in pre- 
senting the evidence of D. W, No. 9,at the 

Material time, Chairman of the District 

Board, very unfavourably to the jury. In 

the case of the Circle Inspector, however, it 

was strongly argued on behalf of the appel- 
lants that the evidence of this witness was 
unfairly presented to the jury. First it is 

Baid that the Judge made too much cf 

certain discrepancies between his evidence 

and that of the Chairman and Rai Sahib 

Amrita Lal Mukherjee, a schoolmaster, as 

to whether both Abdul Gafur and Mati Lal 

Mukhuti spoke against Binapani’s character. 

The point was not a material one but the 
Judge told tHe jury that the discrepancy 

wee jieailicant. Again he gaid: 

Witness appear i i 

wish Soma ARSE "Gch i? stan i 
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great assistance in his abortive Chaigaon B. L 
Case.” 

Finally he said that it was the prosecu- 
tion case that the Circle Inspector had a 
hand in the manipulation of the spurious 
document Ex. L. We have already referred 
to this. It is argued that he should have 
told the jury that there was no evidence of 
this. Obviously there was no direct evi- 
dence or the Judge who evidently did not 
believe the witness would have referred to 
it. We must credit the jury with enough 
intelligence to see that for themselves. It 
is no doubt true that the unfavourable 
opinion which the learned Judge had 
formed of this witness very clearly appears 
in all this. But he then puts the other side 
of the case. “The Inspector,” he says, “has 
got a fine record of efficient work in the 
Department to which he belongs.” Finally 
he fairly leaves the issue of the credibility 
of this witness tothe jury. The next evi- 
dence discussed is that of Rai Sahib Amrita 
Lal Mukherji, a schoolmaster. He was ill 
at the time of the trial, and his deposition 
before the Magistrate was put in and read, 
The learned Judge made an unfortunate 
slip when he said: 

“He also saysthat the said aspersions were made 
against the moral character of the girl alone and 
in this respect he contradicts Badsha Mia and 
Badaruddin, who stated that the aspersion was 
against both the girl and her mother." 

Though in examination-in-chief he re- 
ferred to the girl only, in cross examination 
he said: f 
‘ “I was a bit surprised when Gafur started his 
allegations against the girl and her mother.” 

‘However, almost immediately before he 
made this comment, the learned Judge had 
read and translated the whole of this 
witness's deposition to the jury. We do 
not think that their estimate of him was 
seriously affected by this slip. The learned 
Judge then proceeds to discuss the proba- 
bility of the story told by these three 
witnesses, He usessome rather unjustifiable 
language about the part played according 
to the defence by Abdul Gafur. If he 
warned the Ohairman in public that an 
applicant for a stipend was not suitable, 
being a woman of loose character, it is not 
fair to describe him as “foul-mouthed” or 
to say that he ‘hurled a volume of aceusa- 
tion’ against the girl. 

lt was argued for the appellents that the 
Judge snould have pointed out to the jury 
the uselessness of Abdul Gafur’s alleged 
impersonation in the morning, when he 
did nothing. Bus he might, on the other 
hand, have said that no one with a free 
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hand to concoct a probable false case would 
gratuitously deny an incident such as the 
presentation of a petition by the girl to the 
real Chairman in the presence of so many 
respectable witnesses for which apparently 
overwhelming evidence could be produced. 
He said neither. He might have said some- 
thing about the improbability of the central 
episode, tbe decoying of the girl into the 
boat. The fact is that there is so much 
room in this extraordinary case for specu- 
lation and counter-speculation that it is 
difficult to criticize the Judge for not put- 
ting any particular point of probability to 
the jury. One statement which the Judge 
makes in the passage under consideration 
is that “Bina does not reside at Palong.” 
It was argued that this is a misdirection of 
fact, and that the Judge should have told 
the jury that Bina probably knew Abdul 
Gafur before. The point is of great import- 
ance, as it was essential to Binapani’s 
case that she did not know Abdul Gafur 
by sight. The evidence on the point has 
been placed before us in detail, and it turns 
out that the learned Judge has summarised 
it correctly. As regards Abdul Gafur's alibi 
for the time of the occurrence, namely that 
he presided over a meeting of the Union 
Board in-its office at Palong from about 
4 pM. to about 8-30 P. m. the learned 
Judge put the question tothe jury in this 
way: 

“The prosecution case is that Bina was taken 
to the boat at about sunset. We find from the 
almanac that on 10th Bisakh sunset was at 6-20 P. M, 
There is no doubt thata Union Board meeting 
was held that day in its office at Palong, The notice 
shows that it was timed to beginat 4 P. u. In order 


to establish his alibi, Gefur has got to prove that 
the ssid meeting continued till after sunset.” 


For the appellant it was argued that he 
need not prove thut the meeting continued 
so long. P. W. No. 6 says he saw Abdul 
Gafur board the boat when the sun was 
about to set, sothe error, if any, is very 
small, Speaking of D. W. No. 5, the learned 
Judge says: “Hoe seems to be what wein 
legal parlance call an omnibus witness.” 
Now even genuine legal terms should be 
used as sparingly as possible in charging a 
jury, especially when the jurors do not 
knew English; to drag in an epithet like 
this may be a source of positive prejudice. 
Of the next witness the Judge says: “He 
appears to have come with the intention 
of giving perjured evidence.” Now, as we 
have said, a charge must be read as a 
whole. In practically every charge in a 
hard-fought case, there are passages to 
which exception can be taken. What we 
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have to decide is whether the defence case 
was fairly placed before the jury. The 
Judge's discussion was no doubt, as we 
have said, coloured by the conclusion to 
which he had come, according to which 
the defence witnesses could not be wit- 
nesses of truth, but he put before the 
jury full details on which they could 
judge for themselves, and he invited them 
to judge for themselves, The learned Judge 
then touched on various matters, including 
the important question of the character 
of Binapani. In our opinion he put the 
material evidence fairly before the jury. 
It was argued that he should have said 
that she had been discarded by her own. 
family, but there is no definite evidence 
of this. 


As regards the character of the house. 
in Oalcutta in which Binapani lived for 
some monthe with her husband, the learned 
Judge dealt with this point very fully and 
placed all the facts before the jury, He 
did not, it is true, put to them the 
absurdity of the statement that Binapani 
and her husband only came to know the 
character of the house after a few months, 
though it was Visited svery night by the 
Police. What he put to them was that 
Binapani had to go where her husband took 
her, and that it was difficult for them to 
get other quarters. The jury were remind- 
ed of every detail of the evidence bearing 
on this point and there was nothing to pre- 
vent them forming their owna conclusion. 
There is also said to have been misdirec- 
tion as regards some letters written to:*the 
girl's husbatid‘and father just after tHe.” 
occurrence, and presumably giving the 
earliest version of it. The objection is 
that although Binapani’s husband admits 
that he got several letters and that he 
handed over some to his mukhtear in this 
case, the learned Judge suggests to the 
jury that the explanation of the absence 
of these letters may be that they were not 
in fact received by her husband and not in 
fact handed over to themukhtear What the 
Judge said is: 

“Monmohan admitted in the lower Court that “he 
got some letters at Calcutta, and that he might have 
handed over one or two to the mukhtear at Madari- 
pore. This latter statement may not be true as no 
letters were filed, or if true, those letters did not 
contain the particulars of the occurrence, It waa 
undoubtedly the duty of the prosecution to produce 
such letters if they were in existence”. Monmohan 
said in the Sessions Court: “I got letters from my 
mother-in-law, my wife, father. and grandmother; I 
have not brought those letters with me as I did 
not think it necessary”. Cross-examined he said ; 
‘Altogether I received four or five letters, I might 
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have made over one or two of them tomy lawyer at 
Madaripore. I don’t remember if I stated in the 
lower Court that I made over those letters to my 
lawyer immediately after my arrival from Calcutta’. 
In the lower Court he had said: ‘Some may be 
with my mukhtear; these are letters, not post-cards. 
I made over these letters on my immediate arrival 
from Calcutta”, 


The Judge's statement of the evidence is, 
therefore, not altogether accurate, but as he 
Said “it was undoubtedly the duty of the 
prosecution to produce such letters if they 
were in existence.” Wethink there was no 
material misdirection. To sum-up there 
was no doubt in the lengthy summing up 
of the learned Judge some remarks to 
which exception may be taken, but he has 
placed before the jury very fully and on 
the whole fairly all the facts which sup- 
port either the prosecution or the defence, 
and he has left the decision on all points 
in their hands. That being so, there is 
not, in our cpinion, any ground for setting 
aside the verdict of the jury in this case. 
The conviction for conspiracy rests upon 
the same evidence, which we have carefully 
considered, and we see no reason to think 
that the two appellants were not rightly 
convicted. We have given the question of 
sentences our careful consideration. We are 
of opinion that having regard to what 
actually happened, the sentences on both 
the appellants are loo severe and should 
be substantially reduced. The offence of 


Mati Lal Mukhutiis the more heinous of. 


the two. He is related tothe girl, and she 
was entrusted to his care. He abused his 
trust arid played the most odious and dese 
Picable part in bringing the girl to the 
cther accused. The sentence on Mati Lal 
Mukhuti is reduced to 24 years' rigorous 
imprisonment and that on Abdul Gafur to 
l years’ rigorous imprisonment. With 
this modification the appeal is dismissed. 
The appellants must surrender to their bail 
and serve cut the sentences now imposed on 
them, ; 
S. Appeal dismissed. 
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brought within limitation prescribed by Art. 120 or 
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Art 125, Limitation Act (IX of 1908)—No reversioner 
whether remote or newly born can challenge it, 

Thereis only one cause of action for the whole 
body of reversioners in respect of their right to 
challenge an alienation by a limited female owner 
and only one suit to challenge an alienation is main- 
tainable and such a suit is in the interest of all the 
reversioners and if it is not brought within the 
period of limitation prescribed by Art. 120 or 
Art. 125, Limitation Act, as the case may be, the 
whole body of the reversioners, whether remote or 
newly born, are debarred from suing. 

Consequently where prior tothe passing of the 
Act IL of 1929 the right of the presumptive rever- 
sioner to maintaina suit challenging the alienation 
of 1913 had become time-barred, no suit by any 
other reversioner claiming under the Act II of 1929 
is maintainable for a declaration in respect of that 
alienation. Venkatanarayana Pillai v. Subbammal 
(1) and Varamma v. Gopaladasayya (2), relied 
on. * 

O. A. from the appellate decree of the 
Sub-Judge, 2nd Court, Monghyr, dated 
November 13, 1935. 

Mr. K. Deyal, for the Appellant. 

Messrs. Dharmashilla Lall and G. P. Das, 
for the Respondents. 

Judgment.—On January 18, 1930, the 
plaintiffs instituted a suit out of which this 
appeal has arisen tv declare that two sale- 
deeds executed by their maternal grand- 
mother, defendant No. 2, in 1913 and in 
1928, respectively, will not be binding on 
the plaialiffs after her death. Defendant 
No. 2 is the widow of one Hari Mahton who 
died leaving a daughter, Musammat Lutni, 
the mother of the plaintiffs, and a son 
Kalpu Mahton. After the death of Kalpu 
Mahton Musammat Lalo, defendant No. 2, 
obtained a cousin's estate in the property 
to which her son had succeeded on the 
death of his father. Since the Act of 1929 
Kalpu’s sister, Musammat Lutni, and her 
sons are also heirs to his property. The 
suit has been decreed in the Oourts below 
onthe ground that no legal necessity for 
either of the sale-deeds has been established. 

In second appeal the learned Advocate 
for the appellant takes the point that on 
its face the suit, so far as the deed of 1913 
is concerned, is barred by limitation. On 
the other hand, the learned Advocate for 
the respondents contends that the suit is 
governed by Art. 120, Limitation Act, and 
that as the plaintiff had no right to sue 
until 1929 when by reason of the Act of 
the Legislature they became interested in 
their uncle's estate, limitation runs only 
from that date., Since the decision of the 
Privy Council in Venkatanarayana Pillai v. 
Subbammal (1), that there is only one cause 

(1) 38 M 406; 29 Ind. Oss. 29854 IR1915 PO 194; 
42 1A 125,17 M L T 435; 28 M Ld 535; 17 Bom. LR 
468; 19 O W N 641; 2 L W 596; (1915) M W N 555; 21 O 
LJ 515 PO, 
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of action for the whole body of reversioners 
in respect of their right to challenge an 
alienation by a limited female owner, the 
view taken by the High Oourt has been 
that only one suit to challenge an alien- 
ation is maintainable and that such a suit 
is in the interest of all the reversioners and 
if it is not brought within the period of 
limitation prescribed by Art. 190 or Art. 195 
as the case may be, the whole body of the 
Teversioners, whether remote or newly born 
are debarred from suing. In Varamma v. 
Gopaladasayya (2), it was held that when 
the remedy of the presumptive reversioner 
has become barred by limitation, rever- 
sioners subsequently born could not main- 
tain a suit for a declaration that the alien- 
ation was not binding on them. The same 
principle will be applicable to the present 
plaintiffs in regard to their contention that 
no suit was maintainable by them until the 
Legislation of 1929. Prior to that event 
the right of the presumptive reversioner to 
maintain a suit challenging the alienation 
of 1913 had become time-barred and, as 
haa been pointed out in the case already 
referred to, no suit by any other reversioner 
was maintainable for a declaration in res- 
pect of that alienation. The plaintiffs’ suit, 
therefore, is time-barred in so far as the sale 
deed of 1913 is concerned, 

The result is that the decree of the Courts 
below must be modified to this extent, that 
the plaintiffs will have a declaration that 
the sale-deed of 1928 is not binding on 
them, but there will be no such declaration 
in respect of the sale-deed of 1913, There 
will be no order for the costs of this appeal. 
Leave to appeal: under the Letters Patent 
is refused. 

Decree modified, 


(2) 41 M 659; 46 Ind. Oas. 202; A I R 1919 gil: 
35M L J 57;24 MIT 115; 8 L W 62(F B). mae 
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VETSUS 

e MA BAN GYI—Opprosrre Party 
Penal Code (Act XLV of 1860), s. 211—Scope— 
“ Oriminal proceedings,” meaning, of ~Complaint by 
woman to Police that certain person raped her 
Police finding case to be false, on investigation— 
Offence by woman if comes under first part of 
s. 211—Whether can be tried by Fist Class Magis- 
trate, 

The.criminal proceedings referred to i : 
Penal Code, must be regarded as  prosendiage 
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before a Magistate, A man who makes a false 
charge, which fails to result ia any proceedings 
before a Magistrate, owing to hie clumsiness or for 
some similar reason, is saved from himself to a 
certain extent by the action of the Police in 
throwing out the case, and he has merely “ falsely 
charged,” he has neither initiated criminal pro- 
ceedings nor caused them to be initiated. If, 
owing to his greater skill, he has succeeded in 
getting the Police to arrest his enemy and place 
him before a Court, then his greater skill has 
succeeded in involving himself perhaps in an 
offence for which he can be more heavily punish- 
ed, because he would then have caused criminal 
proceedinge to be instituted. If he had gone direct- 
ly to the Magistrate with the idea that the Magis- 
trate will harass his enemy by summoning him to 
Court, then he has “ instituted criminal proceed- 
ings" himself and the annoyance or- dishonour 
which he has placed on his enemy has again made 
him liable to heavier punishment. [p: 647, col. 1, 
Where, therefore, a woman reports to the Police 

that a certain person had committed an offence of 
rape on her and the Police investigate the case but 
find it tobe false, the offence committed by the 
woman comes under first part of s. 21), „Penal 
Code, and she can be legally tried by a Magistrate 
of the First Class. Empress of India v. Pitam Rai 
(1), Empress v. Parahu (2), Queen-Empress v. 
Karim Buksh (3) and Queen-Empress v. Bisheshwar 
(7), relied on, Karim Buksh v. Queen-Empress (4), 
Queen-Empress v. Nunjunda Rau (5), Parmeshwar . 
v. Emperor (6) and Emperor v. Johri (8), dissent- 
ed from, Imperatrix v. Jijibhai (9), referred to. 


Or. R. from an order of the Sub-Divi- 
sional Magistrate (1), Kanbalu, dated 
August 16, 1937.. 

Mr. E. W Lambert, Government Advo- 
cate, fcr the Crown. ae A 

Order.—Ma Ban Gyi has been convicted 
under s. 211, Indian Penal Code, arid.grder- 
ed to pay. a fine of Rs. 30, or, in defanit, one 
month's rigorous imprisonment, by the Sub- 
Divisional Magistrate, Kanbalu, who bas 
first class powers. The case has been sent 
for by the office with a view to examining 
thelegality of the sentence, and it has in 
consequence come before me. The facts 
of the case are that Ma Ban Gyi reported to 
the Police that Tun Gyaw had committed 
the offence of rape on her. The Police in- 
vestigated the case, and finding it to be 
false, the prosecuticn of Ma Ban Gyi under 
8. 211, was ordered, and the case was tried, 
as has been mentioned, bya First Class 
Magistrate. Offences under s. 211, fali under 
three categories. Anyone who, with intent 
to injure any person, institutes or causes to 
be instituted any criminal proceedings or 
falsely charges any person with having 
committed an offence is punishable with two 
years’ imprisonment, or fine, or both, and 
the case is triable by a First Class Magis- 
trate. Ifsuch criminal proceeding be in- 
stituted on a false charge of an offence 
pupishable with imprisonment -for seven. 
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years or upwards (an offence coming under 
the second part of 8. 211), the offender is 
liable to imprisonment up to seven years, 
and afine in addition, and the case can 
only be tried by a Court of Session or a 
Magistrate of the First Class, and if the 
criminal preceeding is instituted on a false 
charge of an offence punishable with death 
or transportation for life, the case can 
only be tried by a Court of Session. In 
connection with the present case the charge 
was under s. 376, Indian Penal Code. This 
being punishable with transportation for 
life, if the case came under the second part 
of s. 211, the Magisirate could not deal with 
it himself, but if it came under the first 
part of s. 211, for which the maximum 
punishment is rigorous imprisonment for 
two years, then the Magistrate had power 
to deal with the case, and the punishment 
he has inflicted is legal. 


In my view, if the offender has merely 
falsely charged a person of any offence 
whatsoever, the case is triable bya Magis- 
trate, and the maximum sentence is two 
years, so that if Ma Ban Gyi instituted, or 
caused to be instituted, criminal proceeding 
charging Tun Gyaw with the offence of rape, 
then her offence comes under the second 
part of s. 211 and is triable only by a Court 
of Session : if, on the other hand, she mere- 
ly falsely charged him with having com- 
mitted the offénce of rape, then the Magis- 
trate had power to deal with the case, 
and the sentence which he passed was 
legal. For authority on this point there 
seems to be none in Burma, and two views 
have been taken by High Courts in India. 
Allahabad begins with two Single Judge 
rulings, Empress of India v. Pitam Rai (1) 
and Empress v. Parahu (2), in which it was 
held that if a complaint is made to the Police 
that some one had committed an offence, 
and the case is struck off by the Police and 
never gets to Court, then the person who 
had made that false charge has merely 
‘falsely charged’ the person against whom 
he reported within the meaning of the first 
part of s. 211. In Queen Empress v. Karim 
Buksh (3), a Bench of the High Court of 
Oalcutta consisting of Oomer-Petheram, 
C.J. and Ghose, J. the same view was taken, 
and the cases in Empress of Indiav. Pitam 
Rai (1) and Empress v. Parahu (2), were 
followed. 

Three years later, however, appeared the 


<1) 5 A215; A W N 1882, 225, 
(2) 5 A 598; A W N 1883, 119, 
(3) 14 O 633, 
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ease in Karim Baksh v. Queen-Hmpress (4). 
This case, despite its name, appears to be 
quite independent of the previous Oalentta 
case, and was started by a report of a 
Sessions Judge, in which he stated that 
Queer-Empress v. Karim Buksh (3), was 
opposed to the practice current in the 
mofussil Courts for many years: so a Full 
Bench of five Judges, including the 
Chief Justice, considered the matter. 
The judgment of the Bench was delivered 
by Wilson, J. and it was decided that a 
man who sets the criminal law in motion 
by making a false charge tothe Police of 
a cognizable offence institutes criminal pro- 
ceedings within the meaning of s. 211, Indian 
Penal: Oode, and that if the offence fell 
within the description in the latter part of 
the section, he is liable tothe punishment 


‘there provided. Inthe judgment itself no 


previous case of any kind was referred to. 
The learned Judge pointed out that there 
are two ways by which a person aggrieved 
can put the criminal law in motion: he 
may makea charge to the Police, or make 
a complaint, and it is stated that which- 
ever of these methods is adopted, the thing 
done by the accused is the same, although 
they are given different names, and in each 
case the steps fhat follow are governed by 
the Oriminal Procedure Code. Lt was point- 
ed out that the argument arises that the 
Legislature must have meant different 
things when it spoke of ‘instituting pro- 
ceedings’ and ‘making a charge’, and that 
only what fell within the former phrase 
was within the later part of the section. The 
learned Judge said that he agreed in this 
reasoning in one sense and not in another, 
After that his reasoning is not very clear to 
me, and he says he did not suppose that 
the Legislature meant the phrase to be 
mutually exclusive in meaning, so that the 
instituting of criminal proceedings must be 
by something which is not a charge,and a 
charge must be something which is not the 
institution of criminal proceedings. With 
respect, it seems tome that this argument 
breaks down, because the learned Judge has 
only envisaged two things, namely, “making 
acharge and “instituting criminal proceed- 
ings,” whereass. 211, deals with the third 
possibility, because it makes punsihabie 
under the first part of the section turee 
things, namely, 'insiituting criminal pro 

ceedings,” “causing to be instituted criminal 
Proceedings” and “falsely charging.” An 
argument which might be satisfactory when 
applied to two things is not necessarily 

(4) 17 0 674 (F B). 
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satisfactory when three thingsare envisaged. 

Unfortunately, however, in my view this 
ruling has been followed in Queen- Empress 
v. Nunjunda Rau (5), where again only 
“institution of criminal proceedings” seems 
to be referred to, and not “causing of cri- 
minal proceedings to be instituted.” In 
Parmeshwar v. Emperor (6), in which no 
reasoning is given, it is merely stated that 
Karim Buksh v. Queen Empress (4), con- 
tained the correct statement of the law, 
notwithstanding the authority in Queen- 
Empress v. Bisheshwar (7). Allshabad,. how- 
ever, in its official reports still keeps to its 
original view, In 1893, this point was 
again raised, and in the reference the cases 
in Empress of India v. Pitam Rai (1), Em- 
press v. Parahu (2) and Queen Empress v. 
Karim Buksh (3), were mentioned on the 
one side, and the case in Karim Buksh v. 
Queen-Hmpress (4), was mentioned on the 
other side. The reference was led before a 
Bench, and without further discussion the 
Bench adhered to the earlier rulings of its 
own Court. It is true that in an unofficially 
reported cas3, a Bench of this Court has 
taken the opposite view, Emperor v. Johri, 
33 Cr. L. J. 256 (8). The Bench of 
two Judges preferred to follow Karim 
Buksh v.  Queen-Hmpress (4), in pre- 
ference to the other Bench ruling of 
its own Court, As this case has not been 
reported in the official reports at all, I take 
it that the official view of the Allahabad 
High Court is still that which was given in 
Queen-Empress v. Bishsehwar (7). The 
Bombay High Oourt has, it would seem, 
not yet published any ruling on this point. 
The question was adverted toin Imperatrix 
V. Jizibhai !9) and on p. 600* the rival views 
expressed in Karim Buksh v. Queen-Empress 
(4) and Queen Empress v. Bisheshwar (7), 
were mentioned, and it was stated that 
there has been no ruling on the point of 
the Bombay High Court, and that it was 
not necessary to decideit in that case. 

In my opinion, the proper view is that 
of the Allahabad High Court. Section 211, 
as I have said, refers to three matters: 
falsely charging a person, instituting cri- 
minal proceedings against that person, and 
causing to be instituted criminal proceed- 

(5) 20 M79; 1 Weir 188; TM LJ 16, 

(6) 4 Pat. 472; 92 Ind. Oas. 885; A I R 1925 Pat. 
678; 27 Or. L J 373; 7 P L T 657. 

(7) 16 A 124; A WN 1894, 10. 

(8) 33 Or. LJ 256; 136 Ind. Oas. 277; 
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1931 All. 269; (1931) Or. Cas, 429; (1981) A LJ 177; 
Ind. PaL oa All, 165, 
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ings against that person. “Oriminal pro- 
ceedings” are not defined in the Penal 
Oode, nor in the Code of Criminal Procedure. 
Section 4 (m), Oriminal Procedure Code, 
defines ‘judicial proceedings” as including 
any proceeding in the course of which evi- 
dence is or may be legally taken on oath: so, 
no investigation by the Policecan be a judi- 
cial proceeding, although itis a criminal 
matter. However progressing further through 
the Criminal Procedure Code, we come at 
length to Part 6 which refers to “Proceed- 
ings in Prosecutions,” and a little further 
on, above 8.190 we get the cross-heading 
“Qenditions Requisite for Initiation of Pro- 
ceedings.” These proceedings, of course, 
are enquiry preceedings or trials, but they 
are certainly criminal proceedings as well, 
and in my opinion, the criminal proceedings 
referred to in sg. 211 must be regarded as 
proceedings before a Magistrate. Taking 
this view the section can very easily be 
applied. If a man wishes another man to 
be dealt with by the Courts there are two 
courses open to him: he can tile a com- 
plaint toa Magistrate, or he can report to 
the Police. If he files a complaint under 
s. 190, he is initiating criminal proceedings ; 
as to that there can be no possible doubt, 
If he makes a report to the Police, and the 
Police send the man up for trial, also onder 
a, 190, then criminal proceedings have been 
instituted against a person, and the man 
who has set the Police in motion has Gaused 
those criminal proceedings to be instituted. 
If, however, the Police refuse to initiate pro- 
ceedings, then what has been done is merely 
that a false charge has been made. . 
The scope of the section can then easily 
be grasped. A man who makes a false 
charge, which fails to result in any pro- 
ceedings before a Magistrate, owing to his 
clumsiness or for some similar reason, is 
saved from himself to a certain extent by 
the action of the Police iw throwing out the 
case, and he has merely “falsely charged,” 
he has neither initiated criminal proceed- 
ings nor caused them to be initiated. If, 
owing to his greater skill, he has succeeded 
in getting the Police to arrest his enemy 
and place him before a Oourt, then his 
greater skill has succeeded in involving 
himself perhaps in an offence for which he 
can be more heavily punished, because he 
would then have caused criminal proceed- 
ings to be instituted. If he had gone 
directly to the Magistrate with the idea that 
the Magistrate will harass his enemy by 
summoning him to Court, then he has 
“instituted criminal proceedings” himself 
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and the. annoyance or dishonour which he 
has placed on his enemy has again made 
him liable to he vier punishment. This 
view of the matter gives a separate and 
definite meaning to each one of those three 
things envisaged by s. 211; and, with res- 
pect, if the view taken in Karim Buksh v. 
Queen: Empress (4), is taken, one is left with 
a kind of uncertainty as in the judgment 
only two of the three possibilities are dealt 
with; whereas the view which I take seems 
to me to be clear and defines the three 
possibilities referred to in the section, each 
covering a totally different state of affairs. 
Taking the view that I take, Ma Ban Gyi 
only “falsely charged” Tun Gyaw: her 
offence, therefore, came under the first part 
of s. 21l, and she could be legally tried by 
a Magistrate of the First Class, and the 
sentence of fine was a legal sentence. 
There is, therefore, no need to interfere in 
these proceedings. With these remarks the 
record will be returned. 

8. Order accordingly. 


MADRAS HIGH COURT 
Oivil Revision Petition No. 1921 of 1934 
March 10, 1937 
Brasuey, O. J. 
KONDAVA NAYAKAR—PETITIONER 


versus 
CHINNA RAMASWAMI NAIOKAR AND 


ANOTAER— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 65~— 
Ezecution sale~Lessee of judgment-debtor paying 
rent to him before confirmation of sale~Suit by 
auction-purchaser after confirmation of sale against 
lessee and judgment-debtor to recover auch rent—- 
Lessee held was protected. 

A leased out his property to B. In execution of 
a decree against A his property was sold and pur- 
chased by the decree-holder ©. Before the sale was 
made absolute, B paid the rent to A who was his 
landlord until the sale was confirmed After the 
confirmation of the sale C brought a suit for rent 
paid by B to A, against both A and B and adecree 
was passed against both : 

Held, that B quite properly paid to A this rent 
and was entitled todo so until the sale had been 
confirmed. That of course was not to deprive the 
purchaser of the rent from the date of his purchase 
when his sale had been confirmed but it did pro- 
tect the lessee until such time as the sale was con- 
firmed in regard to any payment he had made to 
his former lessor. That being so, no decree ought 
to have been passed against B and it should have 
been passed against A alone. 

O. R. P.:from the decree of the Sub- 
Judge, Tuticorin, dated October 29, 1934. 

Messrs. Swaminatha Iyer and 5. 
Thyagarajan, for the Petitioner. 

Mr. R. Viswanatha Iyer, for the Res- 

ndents, 
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-Order.—The plaintiff in this suit although 
ordered to beserved with notice on the former 
occasion of this petition has not appeared and, 
therefore, I have heard an ex parte argument. 
If there was any argument to be advanced on 
his side, it is his own fault that such an 
argument has not been presented. It is 
sufficient for me to say that the contention of 
the petitioner here seems to me to be 
quite sound and in the absence of any 
argument to the contrary, I shall uphold 
that contention. 

Shortly the facts are that the petitioner is 
defendant No. 1 and he took a lease of 
the suit property for five years in 1928 
from defendant No. 2 who was the owner 
of it. In 1931 the lease was cancelled 
and it appears that the petitioner then 
surrendered possession. The plaintiff got 
a decree against defendant No. 2 and in 
execution of that decree brought six acres 
of the property to sale. The sale was 
not confirmed at once because there was 
an application to set it aside presented by 
defendant No. 2 which was dismissed by the 
first Court and the dismissal of that appli- 
cation was affirmed on appeal on January 
31, 1933, and the sale was then confirmed. 
The suit which is one for arrears of rent 
was filed on February 28, 1933, immediately 
after the Appellate Court had confirmed the 
sale. It seems to be conceded that defen- 
dant No. 1 after the sale tothe plaintiff in 
execution of his decree paid the rent to 
defendant No. 2 as formerly but itis quite 
clear from Ex. 2 which is in answer to 
a notice sent to him by the plaintiff 
that defendant No. 1 was willing in view 
of the fact that there was a dispute 
between defendant No. 2 and the plaintiff 
as regards the sale of the property to 
take a receipt from both defendant No. 2 
and the plaintiff or to take their direc- 
tions with regard to the payment of future 
rent and that he had deposited a sum of 
Rs. 250 in the Tinnevelly District Per- 
manent Fund. This I take to be a deposit 
of the rent pending the claim to it made 
by the former owner of the property 
defendant No. 2 or the plaintiff being 
substantiated. At any rate, it is a notice 
which % of imp rtance because the plaintiff‘ 
is asked to say to whom the rent is’ to be 
paid. It ig found as a fact, 1 think, from 
the judgment that defendant No. 1 did pay 
rent to defendant No. 2. The suit was filed 
against both and a decree has gone against 
both although it seems to me that in the 
plaint relief was only asked for in the alter- 
native if the rent should have been paid to 
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defendant No. 2 then against defendant 
No. 2 only. < 

A proper reading of the plaint is I think 
that should the rent not have been paid over 
to defendant No, 2, by defendant No. 1, then 
there should be a decree against defendant 
No. 1 in respect of that unpaid rent. What 
seems to have been overlooked in this case 
is that although by reason of s. 65, Civil 
Procedure Code, a property bought in execu- 
tion of a decree vests in the purchaser 
from the date of thesale and when the sale 
has been made absolute, the vesting is 
deemed to be from the date of the sale 
and not from the date when it became 
absolute, the sale in this case was not made 
absolute until after the payment of the rent 
had been made by defendant No. 1 todefen- 
dent No. 2 who was, until the sale was 
confirmed, his landlord. The confirmation 
of the sale was both after that time and the 
time when defendant No.1 gave up possession 
to defendant No. 2. It appears to me that 
following the decision of the Privy Council in 
Raghunandan Prasad Singh v. Commissioner 
of Income-tax, Bihar and Orissu (1), although 
it was a decision under the Income Tax 
Act and although there is this fiction of 
relation back of tLe vesting defendant No. 1 
quite properly paid to defendant No. 2 
this rent and was entitled to do so until 
the sale had been confirmed. That uf 
course is not to deprive the purchaser of 
the rent from the date of his purchase 
when his sale had been confirmed but it 
seems to me does protect the lessee until 
such time as the sale is confirmed in 
regard to any payment he has made to 
his former lessor. That being so, it seems 
to me that no decree ought to have been 
passed against defendant No. 1 and itshould 
have been passed against defendant No. 2 
alone. For the above reasons, the petition 
will be allowed with costs of the petitioner 
here and in the lower Court as against 
the plaintiff respondent No. 1 and the decree 
as against the petitioner get aside. 

N.B. Petiti ` 

(1) 64 M LJ 544; 142 Ind Ger ak E bas 
P G 101; 60 I A 133; 19 Fat. 305; Ind Rul. (1933) 
P O 86, (1933) M W N 429; 37O W N 439; 
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SIND JUDICIAL COMMISSIONER'S 
: GOURT < 
Criminal Revision Applications Nos, 31 to 
43 of 1938 
May 5, 1938 
Davia, J. O. AND Menata, J. 
LILARAM LADAKMAL AND oraprs— 
APPLICANTS 
versus É 
WADHUMAL ASSUDOM AL—Oprposrta 
: PARTY ; 

Bombay Prevention of Adulteration Act (V of 1925), 
s8. 12 (1), 13 (l) and (2) — Complaint addressed to 
Bench of Magistrates as such — Verifisation of com- 
plaint signed by one Magistrate only Whether means 
that they were not sitting as Bench — Summons not 
applied for within 30 days of granting of certificate 
by analyst — Defect whether mere irregularity or 
fatal to case—Omission of date from summons whether 
mere irregularity which can be cured—~Criminal Pro- 
cedure Code (Act V of 1898), s. 200—-Mere fact that 
complaint states wrong section or wrong Act, whether 
prevents Court from taking cognizance of offence under 
proper section or Act. 

In Hyderabad (Sind) the Magistrates who con- 
stitute the “B” Bench are Magistrates of the Second 
Class only when sitting together asa Bench and 
when sitting singly they are Magistrates only of the 
Third Class. 

Where the record shows that the complaint was 
addressed to a Bench of Magistrates as such; 
from the mere fact that upon the verifivation of the 
complaint itself, there is only the signature of one 
Magistrate, it by no means follows that two Magistrates 
were not present sitting as a Bench on the case. fp. 
650, col. 2 ] 

Section 13, Bombay Prevention of Adulteration Act, 
should be considered separately as regards its two 
sub-sections because sub-s, (1) relates to a condition of 
time, and that if it can be shown thata summons was 
not applied for within 30 days of the date of the grant 
of the certificate by the public analyst that would 
be fatal to the prosecution ease, for time once gone 
is gone beyond recall. Thisis nota mere irregularity 
which can becured. It isafatal defect in the pro- 
ceedings in limine. : 

Although it is desirable indeed that the provisions 
of s, 13 (2), Bombay Prevention of Adulteration Act 
should be closely followed, that the name of the com- 
pleinant should be given, the name and place fixed 
for hearing should be shown, it cannot be held that 
if, for instance, the date be omitted from the sum- 
mons, that could be said to be a fatal flaw in the 
proceedings, All that can be said is that it isan 
irregularity which canbe cured, if necessary, by an 
issue of amended summons and by the Magistrate 
allowing such adjournment as the omission of any 
particular from the summons may seem to require so 
as to give the accused the notice in the summons to 
which he is entitled. 

It would not be right to say that merely because the 
complainant, whether in ignorance or inadvertence, 
mentions the wrong Act or mentions the wrong 
section, thereby it must be said that there is no com- 
plaint within the meaning of 8. 200, Criminal Pro- 
cedure Code. It is-true that if such errors occur in 
the complaint, care must be taken at the proper time 
to see that the accused isin no way prejudiced. But 
if the facts are such as to disclose an offence under 
a particular section, under a particular Act, then 
existing, then whatever errora there may be in the 
complaint ae regards the number or name of the Act 
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or section, the Magistrate should take cognizance of 
the complaint for what in substance it is, and even 
if in acase the Magistrate repeates in the summons 
the mistake that occurred in the complaint itself, 
that mistake is a mistake which can thereafter be 
rectified. Íp €51, col. 2] - 


Or. R. Apps, to quash the proceedings 
pending before the Bench Magistrates, 
Hyderabad. 

Mr. P, 8. Shahani, for Appellants. Nos. 1 
toll and 13. 

Mr. Kundanmal Dayaram, for Appli- 
cant No. 12. 

Mr. Partabrai D. Punwani, for the Crown. 

Davis, J. C.—These revisicn applica- 
tions are made tc us so that we may quash 
proceedings purporting to be under a. 4, 
“Bombay Prevention of Adulteration Act, V 
. of 1925, now pending before the City 
Magistrate, Hyderabad, on the ground that 
the provisions required by that Act as a 
condition precedent toa proper institution 
of proceedings have not been complied 
with. This case in some ways is an interest- 
ing case as throwing lighi upon the pre- 
ceedings of Honorary Magistrates in the 
mofussil. It appears that trouble in the 
first instance arose because the complaint 
was made under s. 176 of Act XVIII of 
1925, Bombay Municipalities Act, which at 
that time was nct in force in Hyderabad 
Municipality, its place having been taken 
by the corresponding provisions of the 
Bombay Prevention of Adulteration Act V 
of 1925, for on August 1, 1936, by the 
application of Act V of 1925 to the Hyder- 
abad Municipality, 8. 176 of Act XVIII of 
1925 was no longer in operation or effective. 
Therefore when on October 6, 1936,a com- 
plaint was made by the Municipal Prose- 
cuting [Inspector of the Hyderabad Muni- 
cipality of an offence under s. 176 of Act 
XVIII of 1925, he was making a complaint 
under a section of the Act which was 
no longer in operation. The appropriate 
section at that time was s. 4, Bombay 
Prevention of Adulteration Act V of 1925, 
as subsequently amended by Act XXIII, 
of 1935. But it is perhaps only fair to 
say that the Municipality guarded them- 
selves against any charge that they were 
not conversant with what was being done 
in the way of enacting new laws and 
repealing old ones, by asentence in the 
complaint which asks the Court to proceed 
against the accused under the section 
above-named or any other Act or any other 
secticn applicable. : 

The learned Bench Magistrates, however, 
who dealt with this complaint, were con- 
tent to direct.summons under s. 176 of 
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Act XVIII of 1925 to issue and io fix the 
hearing for Ovtober 13, 1936, and a sum- 
mons, which did not appear to contain 
the details required by s. 13, Bombay rre- 
vention of Adulteration Act, which was 
the appropriate secticn then in operation, 
was received by the applicants on Octo- 
ber 10 Thereafter, when, on these pro- 
ceedings, this and other similar cases came 
before the City Magistrate, Hyderabad, 
and this question of the repeal of s. 176 of 
Act XVIII of 1925, so far as the Municipali- 
ty of Hyderabad was concerned, was raised, 
the City Magistrate was of the opinion 
that, as a complaint had been filed under 
a wrong law and as the particulars requir- 
ed by s. 13, Bombay Prevention of Adul- 
teration Act, had not been given, the com- 
plaint was bad; and he advised their 
withdrawal. 


Apparently, however, the District Magis- 
trate was not content with this opinion of 
the City Magistrate, and possibly because 
the complaint had not been dismissed or 
the accused had not been discharged, no 
application was made by the District Magis- 
trate to the Sessions Court in revision or 
to this Court in revision to set aside what 
be apparently considered a wrong decision 
of the City Magistrate. But the Public Pro- 
secutor of Hyderabad was consulted, and he 
apparently was of the opinion that the 
fact that the complaint was put under 
a wrong section or a wrong law did not 
bar the jurisdiction of the Oourt or prevent 
it taking cognizance of an offence under 
the right section of the right law, and 
apparently in accordance, let us say, with 
the view of the Public Prosecutor, the then 
City Magistrate on December 18, 1936, 
ordered process to issue against the accused 
presumably under s. 13, Bombay Pre- 
vention of Adulteration Act, for an offence 
under that Act, Hence these appli- 
cations in revision have been argued by 
Mr. Shahani before us with his custom- 
ary enthusiasm and thoroughness. 

Now the case, as he takes it, caa be put 
simply in this fashion that the sections 
that really govern the proceedings of the 
nature contemplated by this complaint and 
of the offence charged are ss. 12 and 13, 
Bombay Prevention of Adulteration. Act, 


and ss. 12 and 13 are as follows: 

12, (1) No offence under this Act shall be triable 
by a Magistrate exercising powers less than those 
of a Magistrate of the Second Olass. 

(2) The amount of fine recovered from persons 
accused of any offence under this Act shall be 
paid to the local authorities within whose local 
areas the offence is committed. 
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13. (1) No summons shall be issued for the 
attendance of a person accused of an offence under 
this Act unless the summona is applied for within 
30 day of the date of the grant of the certificate 
by the public analyst of the result of his analysis. 

2) Every such summons shall specify the parti- 
culars of the offence charged, the name of the com- 
plainant and the date and place fixed for the hear- 
ing ofthe case. The case shall not be proceeded 
with until at least seven clear days have elapsed 
from the date of the service of the summons," 

So far as s. 12 of the Actis concerned, 
he emphasizes the fact that these offences 
are offences triable only by Magistrates of 
the Second Class and that in Hyderabad 
the Magistrates who constitute the “B” 
Bench are Magistrates of the Second Class 
only when sitting together as a Bench and 
that when sitting singly, they are Magis- 
trates only ofthe Third Class, and he has 
referred us to the pages of the Sind Official 
Gazette which support his contentions. 
Therefore, his first point is that the record 
shows that this complaint was made and 
cognizance in effect taken only by a Magis- 
trute sitting singly, sitting as a Third Class 
Magistrate ; therefore, no proper complaint 
can be deemed to have been made toa 
Magistrate of the Second Class within the 
provisions of s. 12, Bombay Prevention of 
Adulteration Act. Moreover, he argues it is 
important that a proper complaint should 
have been made within the provisions of 
s. 13 of the Act, because they provide that 
no summons shall be issued for the attend- 
ance of a person accused of an offence 
under this Act unless the summons is 
applied for within 30 days of the date of the 

ant of the certificate by the public analyst 
of the result of his analysis; it follows 
that a summons can only be granted when 
a complaint has been properly madeand 
a summons properly applied ; if no com- 
plaint has been properly made, no sum- 
mons can have been properly applied for 
or properly granted ; therefore, it is quite 
impossible in this case that the provisions 
of s. 13 of the Act can have been complied 
with and non-compliance must be fatal 
to these proceedings. But this argument 
depends, of course, upon our accepting as 
correct the very attractive picture the learn: 
“ed Advocate has drawn to us of two Hono- 
rary Magistrates, constituting a Single 
Beneh aitting, at different ends of that 
Bench, each one busily engaged upon a 
different case, so that in effect while nemin- 
ally sitting as a Bench of Second Class 
Magistrates they arein fact sitting singly. 
as Third Class Magistrates. But, however, 
‘exaggerated or, however true this picture 
of Honorary Magistrates at work may be, 
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it is not proved to be a fact un the evi- 
dence before us. We are dealing with 
applications in revision, and the applicants 
ask us atthe outset to quash certain pro- 
ceedings, and we think the burden must be 
upon them of showing that the facts which 
are necessary to the making of an order by 
us in their favour have been proved. There 
is no proof upon Lhe record that when this 
complaint was made to the Bench of Magis- 
trates, it was not received by them sitting 
as a Bench oftwo or more. The record 
shows it was addressed to a Bench of Magis- 
trates as such. The only proof, if it could 
be so called, of their acting in the manaer 
which the learned Advocate has described, 
lies in the fact that upon the verification 
of the complaint itself, there is only the 
signature of one Magistrate. But it is very 
natural to suppose that if two Magistrates 
are sitting together in a case of this nature, 
one Magistrate only would sign below the 
verification of the complaint but it by no 
means follows two Magistrates were not 
present sitting as a Bench on this one case, 
and we think we are justified, and indeed 
under the circumstances we think it is 
only proper that we should infer ander 
8. 114, Evidence Act, that these Magistrates 
to this extent properly discharged their 
judicial functions, 

So that we cannot say that it isin any 
way proved that the application. for a 
summons was not made to a Bench of 
Second Olass Magistrates properly consti- 
tuted, or thata summons was not granted 
by a proper Bench so as to make the objec- 
tion brought in the matter of the time 
limit of 30 days effective. We would point 
out here that we consider that s. 13, Bom- 
bay Prevention of Adulteration Act, should 
be considered separately as regaris its two 
sub-sections because sub s. (1) relates toa 
condition of time, and we think that if it 
can be shown that a summons was not 
applied for within 30 days ofthe date of 
the grant of the certificate by the public 
analyst that would be fatal to the prose- 
cution case, for time once gone is gone 
beyond re-call. The law requires that pro- 
ceedings shall be started within a certain 
time ; if they are not started within that 
time then they cannot start at all. We can- 
n.t regard this as a mere irregularity which 
can be cured. We can regard it only asa 
fatal defect in the proceedings in limine, 
but in this case this fatal defect is not 
proved to exist. : 

But sv far asthe second part of s. 13, Bom- 
bay Prevention of Adulteratién Act, is con- 
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cerned, that is the part which relates to the 
specification of particulars of the offence 
chargedin the summons, though it is very 
desirable indeed that the provisions of this 
section should he closely followed, that the 
name of the complainant should be given, 
the name and place fixed for hearing should 
be shown, we shruld find it difficult to hold 
-that if, for instance, the date be omitted 
from the summons, that could be said to 
be a fatal flaw in the proceedings. All that 
can be said is that it is an irregularity 
which can be cured, if necessary, by an 
issue of amended summons and by the 
Magistrate allowing such adjournment as 
the omission of any particular from the 
summons may seem to require so as to 
give the accused the notice in the summons 
to which he is entitled. It is also to 
be observed that under s. 13 (2) of the 
Act 
“the case shall not be proceeded with until at least 


seven clear days have elapsed from the date of the 
service of the eummone,” 


and when the summons is referred to in 
subss. (2) it means a summons with all 
necessary particulars. Mr.Shahani was at 
firat inclined to emphasize the point that 
asthe complaint was made on October 6 
while the offence complained of occurred 
on August 14, 1936,it is almost inevitable 
that more than 30 days elapsed before 
application was made for a summons, an 
application which we assume to have been 
made under s. 13, Bombay Prevention of 
Adulteration Act. But again, so far as 
that point is concerned, we can only say 
that there is no evidence to support this 
case that the application was made after 30 
days. In the absence of any evidence, we 
cannot accept his objection on this pcint 
as proved. 


But apart from these particular objec- 
tions, the general objection was taken that 
nothing now could rectify these proceed- 
ings, that they were started under a wrong 
Act, and so far as the particular section of 
the particular Act under which the com- 
plaint was made is concerned, it was on 
that day, August 6,1936, repealed and 
ineffective, and this was the view which 
commended itself to the learned Oity 
Magistrate when in the first instance he 
suggested that this complaint and others 
like it, should be withdrawn. But we do 
not think that it would be right to say 
that merely because the complainant, whe 
ther in ignorance or inadvertence, men- 
tions the wrong Act or mentions the wrong 
section, that thereby it must be said that 
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there is no complaint within the meaning 
of s. 200, Criminal Procedure Oode. It is 
true thatif sach errors occur in the com- 
plaint, care must be taken atthe proper 
time to see that the accused is in no way 
prejudiced. But if the facts are such as 
to disclose an offence under a particular 
section, under a particular Act, then exist- 
ing, then we think whatever errors there 
may be in the complaint as regards the 
number or name of the Act or section, 
the Magistrate should take cognizance of 
the complaint for what in substance it is, 
and although in this case the Bench Magis- 
trates have repeated in the summons the 
mistake that occurred in the complaint 
itself, that mistake is, we think, a mistake 
which can hereafter be rectified in 
accordance with the order that we shall 
have made. 

We think, therefore, that so far as the 
objections urged by Mr. Shahani are con- 
cerned, that is to say, that the Magistrates 
did not function as a Bench, that they are 
not competent to take cognizance of this 
complaint of an offence which is triable 
only by Magistrates of the Second Class, 
that the wrong section of the wrong Act 
was mentioned in the complaint, and that 
the application for the summons was made 
too late after the grant of the certificate 
to found lawful proceedings, we must say 
that upon the record before us these 
objections have not been proved and can- 
not be allowed to prevail. 

We must, however, see that the accused 
is not prejudiced by the  irregularties 
which undoubtedly have occurred in these 
proceedings, and we think that the proper 
course to take isto make it clear that the 
offence alleged is an offence falling under 
s. 4 (1), Bombay Prevention of Adulteration 
Act, (the appropriate clause or clauses 
should be stated in tho summons) and 
that the procedure laid down in sub- 
s.(2) of 8. 13 of the Act must be strictly 
followed, and that a new summons specify- 
ing the particulars of the offence charged, 
the name of the complainant, the date and 
place fixed for hearing of the case as 
required by that sub-section shall issue 
and the case shall not be proceeded with 
until at least seven clear days have elapsed 
from the date of the service of the sum- 
mons as the section requires. That again 
will make clear the time within which the 
accused now being charged with an 
offence under the Bombay Prevention of 
Adulteration Act will have to take action 
if they wish to plead the defence of 
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warranty. For instance, cl. (4) of sub- 
s. (3) ofs. 4of the Act lays down certain 
provisions as to the time within which 
the defence of warranty can be taken. It 
LA evidence of a warranty under proviso (a) to 
sub-s, (3) shall be admissible on behalf of the 
seller (a) unless the seller has within three days 
of the service of the summons under s, 13 sent to the 
complainant a copy of the warranty with a 
written notice stating that he intends to rely upon 
it and specifying the name and address of the 
person from whom he received it and has also sent 
a like notice of his intention to that person ; and 
Dasa yas 
wend are the conditions of the sub- 
section required of a seller if he is to 
take advantage of a warranty, and the 
. period of three days which is fixed within 
cl, (a) of sub's. (4) of s. 4 of the Act must 
as strictly be complied with asthe period 
of 30 days fixed under sub-s, (1) of s. 13 
of the Act. If this is done, we think 
these proceedings will be regularized and 
it will be possible for them now to pro- 
ceed before the City Magistrate in a re- 
gular, lawful and seemly manner. Order 
accordingly. The order we have made 
above will also mutatis mutancis be the 
order passed in the connected applications, 


that is to say, in Oriminal Revision 
Applications Nos. 32 to 43 of 1938, in- 
clusive, g 

8. Order accordingly. 


mr, 


RANGOON HIGH COURT 
Oivil Miscellaneous Appeal No. 7 of 1938 
` March 22, 1938 
Roperts, O. J. AND DUNKLEY, J. 
K. ©. NATH—APPLIOAaNT 
VETSUS 
° SALIMA KHATOON— RESPONDENT 

Workmen's Compensation Act (III of 1923), s. 3 
~-Engine driver employed on launch during whole 
round voyage—During temporary halt, driver while 
doing repairs to engine meeting accidental death— 
Accident held arose out of and in course of, employ- 
ment. 

An engine driver was employed on a launch 
during the whole round voyage. In the course of 
the voyage a temporary halt was made, during this 
halt the driver did some repairs to the boiler, and 
in the course of executing those repairs steam 
escaped from the boiler and scalded him so severe- 
ly, that he died : 

Held, that the accident arose out of, and ih the 
course of, Ris employment. It could not be said that 
merely because a temporary halt was made his em- 
ployment did not continue during that hdit, 

O. Misc. A. against an order of the 
Commissioner for Workmen's Compensation, 
Bassein, dated December 1, 1937. 

Mr. A. A. Darwood, for the Applicant. 

Mr. M. I. Khan, for the Respondent. 


K. O. NATH V. SALIMa KHATOON (RANG) 


17810 


Dunkley, J.—This appeal arises out of 
an order of the Commissioner for Work- 
men’s Compensation of the Bassein District, 
dated December 1, 1937. The proceedings 
before him arose out ofan accident which 
occurred on the steam launch Ayin on 
April 16, 1937, as a result of which 
accident the engine driver of the launch, 
Lal Meah, was killed. The sole issue which 
was raised in the pleadings was whether 
the accident arose. out of, and in the course 
of Lal Meah’semployment. This was affirm:. 
ed by the applicant for compensation, 
who is the present respondent, and denied 
by the opposite party, who is the appellant 
before us. The learned Commissioner came 
to the conclusion that the accident did 
Bo arise, His finding on this point is as” 
follows: 

“It is clear that Lal Meah's death was caused 
by an accident arising out of, and in the course of, 
his employment and I find accordingly.” 

However, it is regrettable that he has 
given no reasons for this finding: and the 
contention which is raised before us is 
that this finding is not supported by any 
evidence, and that the appellant has 
been prejudiced by reason of the fact that 
he was not given an opportunity of calling 
witnesses in suppcrt of his averment that 
the accident did not arise out of and in 
the course of the deceased's employment. 
It appears that on November 6, the appel- 
lant presented a list of thirteen witnesses 
to the Commissioner for examination on 
his behalf: but none of these witnesses 
has been examined. Under r. 30 of the 
Workmen's Compensation Rules, if’ an 
application is presented by any party to the 
proceedings for the citation of witnesses, 
the Commissioner shall issue summonses. 
for the appearance of such witnesses, unless 
he considers that their appearance is not 
necessary for the just decision of the case. 
The Commissioner has not recorded in 
the proceedings his reasons for considering 
that the appearance of these witnesses was 
not necessary; but when the proceedings 
in the case are examined, the reason why 
the witnesses were not called becomes clear, 
for in the application to call these wit- 
nesses the present appellant made the 
following statement: 

“Wherefore the opposite party prays that the 
issue fixed for hearing to-day may be heard to-day 
and decided, if the factsstated by him be accepted 
by the applicant as correct; otherwise, summons 
may be issued to the witnesses and they be 
examined and issue be heard and decided accord- 
ing to law.” 

The conclusion therefore is, as stated 
by the respondent, that the stdtement of 


1% 


1938 


facts contained in the written statement 
of the appellant was accepted and the issue 
was decided upon those facts, The facts, 
as allegel by the appellant, are set out in 
para. 4 of bis written statement. He says 
that the lavneh left Bassein for Khenan- 
daunggyi on April 13 or 14, 1937, towing 
a boat which was sent there for loading 
bags of rice. The launch was to tow the 
boat back to Bassein when it had been 
loaded. During the intervening period, 
while the boat was being loaded and be- 
fore it was ready, the launch remained idle 
at Khenandaunggyi. The boat was not ready 
until April 20. Therefore the appellant 
submitted that the accident, which took 
place on April 16, 1937, did not arise out 
of, and in the course of, the employment 
of the deceased, for the launch having 
arrived at Khenandaunggyi on April 14, 
and the boat which the launch was towing 
being in process of being loaded from that 
date until April 20, anything that happened 
during the intervening period could not be 
said to arise out of, and in the course of, 
the deceased's employment as engine driver 
of the launch. This isa contention which 
cannot be supported. The engine driver 
was employed on the launch during the 
whole round voyage, and because in the 
course of the voyage a temporary halt 
was made, it cannot be said that his em- 
ployment did not continue during that halt, 
or that anything which he did during the 
halt in connection with the engine of the 
launch wes not something done in the 
course of his employment as engine 
driver, 

This particular accident arose because 
on this date, April 16, the deceased did 
some repairs to the boiler, and in the 
course of executing those repairs steam 
escaped from the boiler and scalded him 
so severely that he died. Plainly, it was 
part of his duty as engine driver of this 
lanuch to keep the engine and boiler of the 
launch, as far as he could, in such a con- 
dition that the launca was able to do the 
work for which it was being employed at 
that time. It was his duty to do such 
minor repairs to the engine and boiler as 
were, in his judgment, necessary in order 
to permit the launch completing the jour- 
ney which it had been sent out by its 
owners: and while ke was executing re- 
pairs which he considered to be necessary, 
he met his death. Therefore it must be 
held that the accident arose out of, and in 
the course of, his employment, and, conse- 
quently, that the decision of the learned 
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Commissioner for Workmen's Compensa- 
tion was correct. The appeal, therefore, 
fails and is dismissed with cosis. Advocate’s 
fee five gold mohurs. 

Roberts, C. J—I agree. It ig accepted, 
and indeed pleaded, by the opposite party 
that atthe time of the accident the launch 
on which the accident occurred was taking 
part in a business trip, though it had 
temporarily halted at one of tke ports of 
call. Llagree with my brother that in the 
normal course of events one would expect 
the engine driver to attend to the engine 
and the boiler; but even if, in this parti- 
cular instance, it may be said that he did 
exceed his express instructions, I’ cannot 
see how it can be possibly said that, so 
long as he remained on board the launch 
as engine driver and was doing something 
in relation tothe engine, he was not doing 
it in the course of his employment. We 
had, at first, some difficulty in ascertaining 
the facts of the case, since the Commis- 
sioner came to his conclusion without 
referring in terms to the written states 
ment and also to the prayer of the oppo- 
site party, in which he had asked that 
summonses might be issued to certain wite 
nesses vnless the facts stated by him were 
accepted by the applicant as correct. They 
were so accepted, and they constitute, in 
my opinion, a conclusive case against him. 
and, therefore, the summoning of the 
witnesses was not, in the discretion of the 
learned Commissioner, necessary; and he 
was right in coming to the conclusion 
which he did. I agree with the proposed 
order as to costs. 

8. Appeal dismissed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Case No. 10 of 1938 
Logo, J. 
GHULAM HUcSEIN KHATAU— 
PRTITIONING-OREDITOR 


versus 
SHAHBAN MOHIB—DggToR. 

Presidency Towns Insolvency Act (III of 1909), 
8. 9 (e)—-Attachment in execution of award whee 
ther attachment in execution of decree for creating 
act of insolvency—Construction of s. 9 (e)—~Inter- 
pretation of Statutes., 

As attachthent in execution of an award is not 
an attachment in execution of the decree of a 
Court within the meaning of s. 9 (e), Presidency 
Towns Insolvency Act, for the purpose of creating 
an act of insolvency. Ramsahai Mull More v. 
Joylall (1), followed, Tribhusandas v, Jivanchand 
Lallubhai & Co, (3), relied on, 
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Section 9 (e), Presidency Towns Insolvency Act 
must be strictly construed infavour of the debtor 
to whom the matter of adjudication, as an insolvent 
under the Insolvency Law, is one of vital import- 
ance, Any inconvenience arising out of sucha con- 
struction is for the Legislature to consider and 
remedy if they think proper by amendment; it is 
not for the Court to enlarge the meaning of the 
words used by the Legislature. 

Messrs. Kimatrai Bhojraj and Hakumat- 
rai M. Hidnani, for the Petitioning-Oreditcr. 

Mr Kundanmal Dayaram, for the 
Opponent. 

Order.—On March 29, 1938, the peti- 
tioning-creditor Ghulam Hussein Khatau 
presented a petition for the adjudication of 
Shahban Mohib as an insolvent. The act 
of insolvency on which the petition is 

based is thus set out in the petition : 

' “That he failed to pay the amount of the decree 
_-though an attachment against his immovable pro- 
: perties, viz, plot No. 3L M. M. 3 and No. 7 
M.M. 4 situate at Machi Miani Quarter, Karachi, 
has been made in Exn. No. 1351 of 1987 on Decem- 
ber 23, 1937, and January 7, 1938, which attachment 
has subsisted for more than 21 days.” 
= Notice of the petitich was issued to the 
debtor who filed objections. The debtor 
stated (1) that he disputed the petitioning- 
creditor's debt; (2) that he disputed the 
act of insolvency alleged against him; and 
(3) that the properties alleged to be under 
attachment were not his oe but 
were wakf properties in which he had no 
interest. The second of these objections 
has been argued as a preliminary point. 
“Now s. 9, Presidency Towns Insolvency 
Act, sets out the acts of insolvency which 
entitle a ecreditcr to present a petition for 
adjudication. Clause (e) of s. 9 reads: 

“If any of his property has been sold or attached 
for a period of not less than: 21 days in execution 
of the decree of any Court for the payment of 
money,” k 

It is the debtor's contention that in this 
case there was no attachment of property 
in execution of the decree of any Court for 
the payment of money. The attachment 
relied upon by the petitioning-creditor was 
an attachment in execution proceedings 
arising out of an award under the Arbitra- 
tion Act. Under s. lo, Arbitration Act, an 
award on a submission on being filed in 
Court shall be enforceable as if it were a 
decree of the Court, and it is the contention 
accordingly of the petitioning-creditor that 
the words incl. (e) of s. 9 “in execution 
of the dreree of any Court for the payment 
of money,” are wide enough to cover exe- 
cution proceedings to enforce an award 
under the Arbitration Act. It is argued 
that there is no reason whatever why the 
Legislature should have placed an attach- 
ment in execution of the decree of a Court 
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on ahigher plane than an attachment in 
execution of an award when the Arbitra- 
tion Act provides that an award when 
filed in Court is enforceable as if it were a 
decree of the Court There is, however, 
direct authority in support of the conten- 
tion raised by the debtor in this case In 
Ramsahai Mull More v. Joylall (1) a 
Bench of the Oaleutia High Court has held 
that an attachment in execution of an 
award is not an attachment in execution of 
the decree-of a Court within the meaning 
ofs. 9 (e) for the purpose of creating an 
act of insolvency. The judgment in this 
case is that of Rankin, C.J. of the Cal- 
cutta High Court, and must undoubtedly 
be treated with the greatest respect. In 
the course of his judgment, Rankin, ©. J. 
says : 

“When we come to look at the words of s. 9, 
Presidency Towns Insolvency Act, we find they are 
words which have to be given a strict construc- 
tion. Ido not mean a narrow construction, but 


they are not words which are to be amplified upon 
any notion of convenience,” 


Now, no doubt it would be a matter of 
great convenience that an attachment in 
execution of an award should be treated ou 
the same basis for the purposes of s. 9 le), 
Presidency Towns Insolvency Act, as an 
attachment in execution of the decree of a 
Court ; but the Chief Jrstice of the Oalcutta 
High Court was clearly of the opinion that 
the argument of convenience did not justify. 
an amplification of the clear words of 
cl. (e) of 8. 9 In another pirt of bis 
judgment Rankin, O. J. says: 


“Qould it be said in favour of such petitioning- - 


creditor that the words ‘in execution of the decree 
of any Court for the payment of money’ had been’ 
satisfied ? It seems to me quite impossible to say 
that. It is true enough that for the purpose of 
enforcing on award you may treat the award as 
though it were a judgment, and, therefore, you may 
apply toit allthe provisions of O. XXI and various 
other provisions, It is another thing altogether 
to say that something which is not a decree must 
be taken to be a decree with the result that a man 
is to commit an act of insolvency so that he is to 
be adjudicated upon a petition presented, it may 
be, by some one who has no concern with the 
award at all, In my judgment the only way to 
deal with this matter is to deal with it in the same 
spirit as in the case to which we have been referr- 
ed: In re Bankruptcy Notice (No. 1) (2). The words: 
‘In execuvion of the decree of any Couit for the 
payment of money’ cannot be extended by analogy. 
They must be extended, if at all, by the Legislature 
and we cannot hold that there has been an act of 
insolvency when the definition given by the Legisla« 
ture has not been complied with.” 

These are strong words and strong langu- 


(1) A I R1928 Oal. 840; 115 Ind, Cas, 584;32 C W 
N ¢08; Ind. Rul. (1929) Cal. 408. 

(2) (1907) 1 K B478; 76 LJK BIN; 96 LT 131; 
14 Manson 1; 23 T L R21, 
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age, and as I have said above the judgment 
of Rankin, O. J. must be treated with the 
greatest respect. The case of Ramsahat 
Mull More v. Joylall (1) is referred to by 
Sir D. Mulla in his Commentary on the 
Law Insolvency at p. 94. In para. 123 Sir 
D. Malla sates : 

“An award for the payment of money filed in 
Court under s. 11 of I. A. A. 1090, is nota ‘decree’ 
within the meaning of the present clause although 
it is enforceable under that Act as if it were a 
decree. No insolvency petition can, therefore, be 
founded on an attachment or sale in execution of 
an award,” 

In support of this proposition Sir D. 
Mulla cites the case of Ramsahai Mull More 
v. Joylali (1). The commentator proceeds: 

"Tt is, therefore, for consideration whether cl. (e) 
should not be amended by adding the words ‘or in 
execution of an award for the payment of money.” 

Now, it cannot be disputed that Sir D. 
Mulla as 2 Commentator on the Law of 
Insolnency is universally regarded as ao 
authority, and in the course of his Com- 
mentary on the Law of Insolvency Sir 
D. Mulla has not hesitated in several places 
to record his respectful dissent when he 
has considered that the judgment of any 
High Court in India is doubtful or incor- 
rect. Itis significant that in referring to 
the case in Ramsahai Mull More v. Joylall 
(1) the learned Commentator has not 
recorded any dissent, but on the contrary 
states that it is for consideration whether 
cl. (¢) should not be amended by adding 
the words ‘orin execution of an award 
for the payment of money.’ In this part 
of his commentary Sir D. Mullahas also 
referred tothe case in Tribhuvandas v. 
Jivanchand: Lallubhai & Co. (3), where it 
was held by a Bench of the Bombay 
High Court thatan award filed in Court 
under 8.13, Arbitration Act, was nothing 
more than an award although it was 
enforceable asif it were a decree, In 
that case an application had been 
made under O. XXI, r. 29, for stay of 
execution of a decree. The application 
was dismissed on the following grounds 
set out in the judgment of sir Basil 
Scott,O. J. : 

“Now, such an order can only be made by the 
Court, ifthere is a suit pending onthe part ofa 
person aguinst whom a decree has been passed, 
against the holder of a decree of the Court. lt 
appears tome that the petitioner is uot a holder 
of a decree of the Court...... for the award, to which 
the applicants seek to give the force of a decree, 
is nothing morethan an award, although itis 
enforceable as if it were a decree,” 


In the course of his judgment in Ram- 
sahai Mull More v. Joylail (1) Rankin, ©. J. 


(3) 35 B 196; 8 Ind. Cas. 179; 12 Bom. L R 860, 
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has stated that in his opinion the matter 
before him was to be treated in the 
same spirit asin In re Bankrupteg Notice 
(No. 1) (2). That was a caseunder s. 4 (1) 
(g), Bankruptey Act of 1883, in which the 
Court of Appeal upheld the order of the 
Registrar refusing the issue of a Bankruptcy 
Notice on the strength of a judgment 
obtained in pursuance of an order purport- 
ing to be made under the Arbitration Act of 
1889 to enforce an award on a submission. 
Referring tothe executing of an award 
under the English Arbitration Act, Fletcher 
Moulton, L J. states : 

“The powers of the Court as to giving effect to 
such an award in such an arbitration are defined 
bys. 12, Arbitration Act, 1889. That  eection 
provides that ‘an award on a submission may, by 
leave of the Oourt or a Judge, be enforced inthe 
same manner asa judgment or order to the same 
effect. Butit gives no power to turn such an 
award intoa-judgment. It gives to the award the 
same status as a judgment forthe purpose of 
enforcement, but it leaves it what it was before, 
viz. an award.” 


The learned Advocate for the petitioning 
creditor has argued that the judgment of 
Rankin, ©. J. is wrong; that it places too 
narrow an interpretation on the wording 
of cl. (e) of s. 9, Presidency Towns Insdlven- 
cy Act,that the words “in execution of 
the decree of the Court for the payment of 
money” are wide enough to cover the 
execution of an award forthe payment of 
money. Hehas drawn my attention toa 
series of reported casesin which various 
provisions of the Oivil Procedure Code 
dealing specifically with decrees resulting 


‘from civil suits have been held applicable 


to proceedings connezted with the enforces 
ment of an award; and he has invited me 
ona consideration of these cases and on 
general principle to differ from Rankin, O J. 
and to hold that the words ins, 9 (e), 
Presidency Towns Insolvency Act, ‘in 
execution of the decree of any Court for 
the payment of money” are sufficiently 
wide to cover the “execution of an award 
for the payment of money.” I must, 
however, decline the invitation not only 
because in my humble opinion the judg- 
ment ofthe Calcatta High Oourt is good 
law but because it appears to me that 
8. 9 (e) Presidency ‘Towas Insolvency 
Act, must be strictly construed in favour 
of the debtor to whom the matter of, 
adjudication as an insolvent under the 
Insolvency Law is one of vital importance. 
It seems to me clearthat any inconvenience 
arising out of such a construction is for 
the Legislature to consider and remedy 
if they think proper by amendment; it 
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îe not for the Court to enlarge the 
meaning of the words used by the Legis- 
lature. 

In tbis view of the matter, it would 


serve no purpose for me to refer to the. 


cases reported in Sital Prasad v. Clements 
Robson & Co. (£, Gladstone Wyllie & Co.v, 
Joosule Peer Mahomed &Co. (5), Pakhar 
Das v. Radha Kishen, 75 1nd. Cas. 927 (6) 
and Louis Dreyfus & Co. v. Purusottum Das 
Narain Das (7) and other cases cited by 
the learned Advocate for the petitioning- 
creditor where it has been held that 
the provision of the Civil Procedure Code 
applying specifically to decrees in civil 
suits isapplicable to execution proceed. 
ings on an award under tke Arbitration 
Act. I may, however, remark that in each 
and every one of those cases the procedure 
held applicable was procedure necessary 
for the execution of an award. On these 
grounds and for these reasons, I must 
decide this objection in favour of the 
debtor. It follows that no act of insolven- 
cy having been established by the petition- 
ing-creditor, his application for adjudicat- 
ing the debtor as an insolvent must be 
dismissed. I accordingly dismiss it with 
costs. 


8. A pplication dismissed. 
' (4) AIR 1921 All. 199; 61 Ind. Oas. 401; 43A 
394; 19A L J18 


7. 
ow id OW N 666; 77 Ind. Oas. 868; AI R 1924 
al. 117. - 
i a AI R 1924 Lah. 544; 75 Ind. Oag. 927; 6 Lah. 
564. 
‘ (7) A I R1920 Oal. 386: 56 Ind. Oas. 325; 47 O 
9. 4 





NAGPUR HIGH COURT 
Second Oivil Appeal No, 536 of 1935 
November 30, 1937 
GRILLE, J. 
GENDSINGH—P LAINTIFE—ÅPPRLLANT 


: versus 
GOW ARDHAN AND aNoTHER—DEFENDANTS 
— RESPONDENTS 

Contract Act (IX of 1872), s. 65~—Surrender deed 
by occupancy tenant in respect of field in favour 
of co-sharer in village—Transaction amounting to 
transfer of occupancy rights—Lambardar getting tt 
set aside under s. 13, C. P. Tenancy Act (XI of 
1898), and taking possession of field—Transferee 
co-sharer whether can recover from lambardar 
under s, 65, amount of consideration paid by him. 

Where a surrender deed, in respect of a field 
executed by an occupancy tenant in favour of a 
fractional co-sharer in the village amounts to a 
transfer of occupancy rights and * the lambardar 
gets the transfer set aside under s. 13, O. P. Ten- 
ancy Act, and takes possession of the field, the 
transferee co-sharer is not entitled to recover from 
the lambardar under s. 64, Contract Act, the amount 
of consideration paid by him. He has no remedy 
whatsoever under s.65, Contract Act, against the 
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lambardar who has exercised the statutory right 
which he had option to exercise, having knowing- 
ly entered into a voidable contract with the object 
of cultivating the land himself. Where the landlord 
was no beneficiary under the voidable contract 
and was not a party to it, the fact that he 
derived a benefit by avoiding the contract is im- 
material, 
under the tems of the contract himself, the 
transferee co-sharor is not entitled to claim compen- 
sation from him. Zingoba v. Kawtikabai (3), referred 
to, Waman Raov. Shrawan (2), distinguished. 


'§.C. A. from the appellate decree of 
the Court of the District Judge, Chhind- 
wara, dated September 9, 1935, in O. A. 
No. 26B of 1935 reversing the deeree of 
the Court ofthe Sub-Judge, First Class, 
Balaghat, dated April 29, 1935. 

Mr. M. B. Kinkhede, R. B. with Mr. A. 
R. Kulkarni, for the Appellant. 

Mr. K. K. Gandhe, for the Respondents. 


dudgment.—This is a second appeal 
by the plaintiff whose claim was decreed 
in the trial Court, and the decision was 
set aside in first appeal. There were three 
parties in the suit. An occupancy tenant 
had executed a deed of surrender which, 
it is. undisputed, amounted to a transfer 
of an occupancy right to the plaintiff 


who is a fractional co-sharer in the village to. 
the extent of Re. 0 0-54, for a consideration ` 


of Rs. 1,550. The lambardar, who is the 
present respondent No, 1, unders. 13 of 
the Tenancy Act, had the 
aside in the Revenue Courts and entered 
into ‘possession of the field. The plaintiff, 
the transferee, then sued the. lambardar 
and the transferor tenant. forthe refund 
of Rs. 1,550 under the provisions ofs. 65 
of the Contract Act. The trial Court held 


that he was entitled toa refund not from. 


the transferring tenant who had actually 
received the money, jas it held that the 
tenant had lost possession of the land 
and was in no way responsible for the 
dispossession and loss to the plaintiff and 
had not himself personally improved his 
own position in any way, but from ihe 
malguzar who, the trial Court held, had 
received advantage under a voidable con* 
tract in that he had obtained for nothing 
what he would otherwise have to pay 
for, and that hetwas bound to make res- 
titution. The plaintiff's claim was thei 
decreed to the extent of Ks. 1,550 against 
the malguzer but dismissed agains the 
transferring tenant. 3 

The lambardar filed an appaal. The 
plaintiff also filed a cross-objection in 
tespect of the order of the trial Oourt 
regarding costs which were» directed to 


The lambardar having received no beneft' 


vd 


transfer set * 
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be borne as incurréd. In neither the 
cross-objection nor the appeal was the 
transferring tenant made a party. The 
suit against him, therefore, stood dismissed, 
and the lower Appellate Court rightly 
held that it was unnecessary to consider 
the correctness of the decision of the trial 
Court in respect cf his liability towards 
the plaintiff, although he had in fact 
received the money. The appeal was allow- 
ed on the ground that, although s.65 of 
the Contract Act applied and not sy 23, as 
had been argued on behalf of the 
lambardar, nevertheless the plaintiff could 
not enforce the terms of s. 65 of the 
Contract Act against the lambardar be- 
cause, whatever benefit the lambardar had 
received, it had not been received under 
the contract. The appeal succeeded and 
the plaintiff's claim stood dismissed in 
toto. He has now preferred a second 
appeal. 

It is argued that the lower Appellate 
Court has taken an unduly narrow view 
of s. 65 of the Contract Act and that, 
as it was the action of the plaintiff him- 

„self which resulted in the lambardar 
invoking the aid of the Tenancy Act and 
thus obtaining free possession of a field 
fy which he would otherwise have had 
10 pay surrender value, heis entitled to 
recoup himself from the lambardar when 
‘the latter has dispossessed him. It is also 
.contended that the plaintiff being a co- 
sharer, bas stronger equities in his favour 
than a- stranger to the proprietary body 
would have, in that he is entitled to the 
extent of his share to participate in 
acquisitions made by the proprietary 
body, and that it has been held, in the 
case of aco-sharer individually acquiring 
a holding and the rest of the proprietary 
body suing to have the share included in 
the khudkhast of the proprietary body, 
that they are bound to pay a proportionate 
contribution to the expenses of the 
acquiring co-sharer [Ganpat Rao v. Keshav 
Rao (1), Waman Rao v. Shrawan (2). It is 
also contended that the statutory remedy 
of the landlord whereby he can avoida 
transfer of this nature under the terms 
of the Tenancy Act merely provided the 
landlord which a speedier remedy than 
the one he had before this provision was 
introduced in 1898 and saves the expense 
of going to the Civil Oourt, and that the 
statute cannot abrogate the privilege of 


(1) 10 OPL R 37. 
sal? 22 N L R86; 94 Ind. Cas, 941; A IR 1926 Nag. 
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a co-sharer to claim contribution when 
the proprietary body wishes to absort the 
khudkhast acquired by a fractional co- 
sharer. f 

The contentions raised on behalf of the 
appellant are not tenable. His claim is 
that he should be compensated as he has 
been instrumental in enlarging the rights 
of the proprietary body. This view is 
incorrect. He knowingly entered into a 
voidable contract with the object admitted- 
ly of cultivating the land himself, and 
the lambardar as representing the pro- 
prietary body avoided the contract under 


s. 18 of the Tenancy Act within the 
statutory period of limitation. The 
plaintiff certainly cannot claim that 


he is the beneficial instrument of profit 
to the malguzar and that he is in equity 
entitled to compensation therefor. The 
Tenancy Act lays down that, when an 
occupancy tenant has transferred his hold- 
ing otherwise than in the manner permitted 
bys. 120f the Act, then either any per- 
son who, if he survived the tenant without 
nearer heirs, would inherit the holding or 
the landlord of such tenant may apply to 
the Revenue Officer to be placed in pos- 
session. Thisthe landlord did and he 
was placedin possession, and I fail to 
see how the landlord acting under the 
statule should be liable to pay compensa- 
tion to a fractional co-sharer for acting 
within his rights any more than he would 
be held liable to pay compensation to a 
stranger. Under the provisions of s. 13 
of the Tenancy Act either the heir of the 
transferring tenant or the landlord can 
apply for possession. If in the present 
case the application had been made by 
a reversioner, let us suppose for instance 
a nephew, it cannot be supposed for one 
moment that the plaintiff who was dis. 
possessed would be able to recover com- 
pensation from the reversioner nephew. 
Lhe lambardar hag entered into posses- 
sion under the same authority as a rever» 
sioner would have entered into possession 
and is no more liable to the plaintiff for 
compensation than the reversioner would 
have been. 

In fact the plaintiff's position asa coe 
sharer has mot entered into his pleadings at 
all. He does not claim for a refund of the 
consideration less a sum proportionate to his 
share in the village, which he might have 
urged if the proprietary body had sued him 
for possession, but he claims compensation 
for the whole amount; that is tosay, his 
claim is founded on contract and specifig- 
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ally on 8.65 of the Contract Act and not 
on. any Other principle of law. His plea 
that the .lembardar had consented to the 
transfer and had subsequently resiled from 
his consent and that te was entitled to 
compensation on that account hag been 
held disproved in both Courts below. There 
is, therefore, nothing on which the plaintiff 
ean fasten his claim. The decision in 
Waman Rao v. Shrawan (2), in which he 
relies on the passage : 

“He (the lambardar) has chosen to sueina the Civil 
Court and, while nominally impeaching the transfer 
as illegal, he in reality founds his case upon it and 
claims proportionate possession from the defendants 
without paying his share of the cost of acquisition. 
In other words, he is attempting to obtain free in 


this suit what in any ordinary circumstances he 
would have to pay for,” 


does not help him in any way. A distinc- 
tion between that case and the present one 
is contained in the sentences immediately 
preceding the passage quoted above : 

“Now how do the equities stand in a case like the 
present? The lambardar did not attack the transfer 


with the special weapon the Tenancy Act put ready 
to his hands.” 


This is exactly what the lambardar has 
done in the present case, and having 
entered into possession by virtue of the 
statute, it was unnecessary for him to sue 
the plaintiff for possession. It is clear that 
the learned Officiating Judicial Commis- 
sicner regarded this as a vital distinction. 
The plaintiff is precluded, by his failure to 
join the transferring tenant as a party, from 
arguing what remedies he has, if any, 
against the transferring tenant who has 
received the money ; against the malguzar 
who has enforced the statutory right which 
he had the option to exercise on a breach of 
the Tenancy Act, he has no remedy what- 
ever under s. 65 of the Contract Act. The 
landlord was no beneficiary under the 
voidable contract, he is not mentioned in 
the contract, he was no party to the con- 
tract. It is true that he has obtained 
possession on behalf of the proprietary body 
of a field without payment. Had the tenant 
surrendered to bis landlord, no doubt some 
terms between the landlord and the tenant 
would have been arranged; but it cannot 
be supposed that the figure would have 
approached the sum which has been found 
to have been paid for the transfer. 
Findlay, O. J. O. in Waman Rao v. Shrawan 
(2) quoted with approval the remarks of 
Baker, J. ©. and Prideauxy A. J. ©. in 
Zingoba v. Kawtikabai (3) concerning the 
desirability of checking attempts to evade 
the tenancy law, although he held that, 


(3) AT R 1926 Nag. 310; 93 Ind, Cas, 106, 
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where the lambardar had not availed him- 
self of the provisions of the Tenancy Act 
but had sued a fractional co-sharer for 
joint possession, he was bound to pay a 
proportionate cost of acquisition. Here 
there has been a definite attempt to evade 
the tenancy law which has been avoided 
under the provisions of the Tenancy Act 
itself. The plaintiff is not suing for joint 
posgession; when the question of joint 
possession arises, if such joint possession is 
refused, he is entitled to joint possession 
free of cost as there has been no cost of 
acquisition; but the plaintiff certainly 
cannot obtuin full compensation for the 
money which he has lost on a voidable 
contract, which has been avoided by the 
terms of the Tenancy Act, from a person 
who was not a party to the avoided con- 
tract and had received no benefit under the 
contract but who, in fact, avoided the 
contract himself. The fact that he did 
derive a benefit by his action in avoiding 
the contract is immaterial, He received no 
benefit under the terms of the contract 
himself on which the plaintiff was entitled 
to claim conpensation from him. 

The result is that the appeal fails and is 
dismissed with costs. 


8. Appeal dismisse de 


trent 


OUDH CHIEF COURT 
Privy Council Appeal No. 20 of 1937 
November 4, 1938 
THOMAS, C. J. AND ZIA-UL Hasan, J. 
Thakurain CHHAB NATH KUAR— 
APPLIOANT 
versus : 
Thakurain SETRAJ KUAR— Opposite ` 
PARTY ; h 
Privy Council—-Appeal—Substantial question of 
law—Question whether alleged custom has been 
proved—Proof confined to certain documents—In- 
terpretation of document not im question— High Court 
agreeing with lower Court holding custom not p: oved 
—Case, if involves substantial question of law. 
Where the real question was whether or not the 
custom set up by the defendant had been proved, 
though the proof of the alleged custom was practi- 
cally confined to certain documents, andthe ques- 
tion was not the interpretation of the documents, 
and the High Oourt agreeing with the lower Court 
held that the alleged custom was not proved : 
Held, that there was no substantial question of 
law. Raghunath Prasad Singh v. Deputy Commis- 
stoner, Partabgarh (i), explained and distinguish- 


ed, 
Messrs. M. Wasim and Ali Hasan, for the 
Applicant. 
Mr. Haider Hussain, for the Opposite 
Party. . 
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Judgment.— This is an application for 
leave to appeal to His Majesty in Council 
against the decision of ths Court in first 
Civil Appeal No. 121 of 1935. 

The patties to the case are both widows of 

Rai Ohhab Narain Singh of Rae Bareli 
district, the plaintiff-opposite party being 
the junior widow and the defendant-appli- 
cant, the senior widow. The plaintiff brought 
the suit from which this application arises 
for recovery of one half of the property left 
by her husband. The defence was that 
according to a family custom the defendant 
as the senior widow was entitled to posses- 
sion of two-thirds of the property and the 
plaintiff as the junior widow to only one- 
third. It was further pleaded that under 
afamily arrangement also the defendant 
was given a two-thirds share of the pro- 
perty. 
_ The trial Court overruled the pleas raised 
in defence and decreed the plaintiff opposite 
party’s suit and this decree was confirmed 
by a Bench of this Court on October 1, 1937. 
The present application has been brought 
by the defendant for leave to appeal against 
the decree of this Court. 

So far as the value of the subject-matter 
of the suit and the appeal is concerned, 
the case fulfils the requirements of the law; 
but as this Oourt affirmed the decree of the 
trial Court, the question arises, whether 
or not the case raises a substantial question 
of law. 

After hearing the learned Counsel for 
parties, we have come to the conclusion that 
the case does not involve a question of law 
within the meaning of s. 110, Civil Procedure 
Oode. The learned Counsel for the appli- 
cant relies on the case of Raghunath Prasad 
Singh v. Deputy Commissioner, Partabgarh, 
L. R. 54 I. A. 126 (1), but all that was de- 
cided in that case was that the words “some 
substantial question of law", do not mean 
that the question of law involved must be 
of general importance, and that the con- 
dition is satisfied if there is a substantial 
Question of law between the parties. In 
that case the question between the parties 
rested on the construction to be put ona 
will which was a document of title. In the 
present case, however, the real question 
was whether or not the custom set up by 
the defendant had been proved, though the 
proof of the alleged custom was practically 
confined to the two documents Exs. A-] and 
A-2. The following quotation from the 

1) 54 IA 126; 102 Ind. Cas. 889;4 O W N 515; 31 


O WN 495; A IR 1927 P O 110; 2 Luck, 93; (1927 
M W N6518; 26 L W70(F 0). 4 o 
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judgment of this Court will show what was 
actually the question for decision in the 
ease : 

“After a careful consideration of the evidence in 
the case, we have come to the conclusion that 
neither is there any custom in the family by which 
the defendant-appellant should get two-thirds of 
Obhab Narain Singh's property, nor was there any 
family arrangement between her.and the respondent 
entitling the appellant to a two-thirds share.” 

The applicant herself in para. (a) of her 
proposed grounds of appeal says :— 

“That their Lordships erred in holding that the 
custom of succession of the senior widow to the 
extent of a two-third share in the property of her de- 
ceased husband has not been proved.’ 

It will thus be seen that though the appli- 
cant challenges this Court's interpretation 
of Exs. A-1 and A-2, the real question ia the 
case is not the interpretation of those docu- 
ments but whether she has succeeded in 
proving the custom set up by her. It 
cannot therefore be said that the case 
involves a substantial question of law. 

The application is, therefore, dismissed 
with costs. an os 

D. Application dismissed, 





PRIVY COUNCIL 
Appeal from the Lahore High Court 
October 17, 1933 
Lorp WRrIGHT, Lorn Rouge, Loro Portas, 
Sır SHADI LAL AND SIR Grores RANKIN 
Srimati PREMILA. DEVI AnD OTHERS — 
APPELLANTS 
versus 
Tag PEOPLES BANK og 
NORTHERN INDIA, Limiten (IN 
LiquipaTIon)— RESPONDENT 

Companies Act (VII of 1913), s. 153—-Confirmation 
of scheme by Court—Variation of its terms how can 
be made—Company — Forfeiture of shares—Techni- 
calities to be strictly observed—Not only share-holders 
but also creditors are entitled to insist on fulfilment 
of conditions prescribed fur forfeiture—Forfetture of 
shares for non-payment of calls not yet due, validity 
of—Act of Directors ultra vires — Ratification by 
share-holders, when valid, 

Upon confirmation by the Court of a scheme of 
arrangement that scheme becomes by virtue of s. 153 
of the Companies Act binding upon the creditors, the 
share-holders and the Company alike, Its terms can 
thereafter only be varied by order of the Oourt after 
the variation hasbeen approved at meetings of the 
creditors and share-holdere. It is not, therefore, 
possible for the Company or its Directors or share- 
holders whether by resolution or ratification or other- 
wise to alter or vary the scheme under the guise of a 
compromise with a ghare-holder as no variations of 
or departure from that seheme can be validated by 
the mere acquiescence of the share-holders and 
creditors. , 

In the matter of the forfeiture of shares, techni- 
calities must be strictly observed. And it is not, as 
is sometimes apt to be forgotten, merely the person 
whose shares are being forfeited who is entitled to 
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insist upon the strict fulfilment of the conditions 
prescribed for forfeiture. For, the forfeiture of 
shares may result in a permanent reduction of the 
capital ofa Company. The creditors cannot be de- 


prived of their right, and they are, therefore, entitled 


to see that the power of forfeiting sbares is exercised 
strictly. 


Where the power of a Company to forfeit shares has 
arisen, the articles of association usually contain 
Provisions as to the sending of notices and the like 
that may be regarded as being inserted merely for the 
protection of the share-holder affected. Such pro- 
visions may properly be regarded as being directory 
only and capable of being waived by the individual 
share-holder, But no waiver by him can confer upon 
the Company or its Directors a power of forfeiture that 
they do not possess; as for example, a power to forfeit 
shares for non-payment of calls that a:e not yet due. 

To render valid an act of the Directors of a Com- 
pany which is ultra vires, the acquiescence of the 
share-holders must be of the same extent as the con- 
sent which would have given validity from the first, 
viz., the acquiescence of each and every member of 
the Oompany. Ofcourse, this acquiescence cannot be 
presumed unless knowledge of the transaction can be 
brought home to every one of the remaining share- 
holders, By knowledge of the transaction ig clearly 
meant knowledge of the invalidity of the transaction. 
There can, in truth, be no ratification withoutan in- 
tention to ratify, and there can be no intention to 
ratafy an illegal act without knowledge of the illegality. 
Spackman v. Evans (1), followed. Irvine v. Union 
Bank of Australia (2), relied on, 

Meesis, A. M. Dunne, K. C, and J. M. 
Pringle, for tLe Appellants, 


Messrs. Lionel L. Cohen, K. C. and 
W. Wallach, for the Respondent 8. i 


Lord Romer.—Thess are three con- 
solidated appeals frem the orderof the 
High Court cf Judicature at Lahore. dated 
March 10, 1936, made upon an application 
by the Official Liquidator of the respon- 
dents, the Peoples Bank of Ncrthern India 
Limited. The question to be determined 
„is whether the appellants should be placed 
upon the list of contributories notwith- 
standing thefactthatin the year 1933 
the Directors of the Bank purported to 
forfeit the appellants’ shares, and removed 
“the appellants’ names from the register of 
mem bers in respect thereof. - 

The Bank was incorporated in the 
year 1925 under the Indian Companies Act 
with a capital of 50 lacs of rupees divided 
into 60,000 shares of Ks. 100 each. These 
shares, all of -which were issued, were 
called “A” shares. In the year 1925 the 
capital was increased by another 50,000 
shares of Rs. 100 each, of which 25,000, 
calléd ‘B” shares, were tlen issued. 
In 1929 scme of the remaining 25,U0U 
shares were issued and were called “Q" 
Shares, but with these the present appeals 
are not Concerned, Onthe issue of the 
“A” and “B” shares, Rs, 50 per share 
bad been called up. ' 
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Of the articles of association of the 
Bank (before they were amended in 
manner hereinafter stated) those that are 
material for the present purpose were as 
follows:— 

“Article 34.—Notice requiring payment of 
arrears —Whenever any call, or instalment of a 
call, payable by any member shall not have been 
paid onthe appointed day, the Company may at 
any time thereafterduring such time as such call 
or instalment shall remain unpaid, send a notice 
requiring payment by such further day, and at 
such place or places where the calls of the Company 
are usually made payable, of such calls or instal- 
ments, in arrear, with interest thereon, at the rate 
of 9 per cent. per annum from the day on which 
such callor instalment ought to have been paid, 
and such notice shall state, that in the event of 
non-payment atthe time and place appointedof 
the arrear incurred and interest thereon; together 
with such expenses (if any) as may be incurred 
in and about the collection or recovery of such 
call or instalment and interest or any of them, 
theshare inrespect of which such call was made 
willbe forfeited without further notice. 

Article 35.—I} such notice be not complied with, 
theshare may be forfeited.—If the requisitions of 
any notice given pursuant to cl. 34, shall not be 
complied with, any share in respect of which such 
notice shall have been given may, without further 
notice at any time thereafter, unless payment of all 
calls, interest and expenses, due in respect thereof 
has been made, be forfeited by a resolution of the 
Directors to that effect, . 

Article 36.—Forjeited shares to become property 
of the Company.—Any shaies forfeited under 
these articles shall be deemed to bethe property 
of the Company, and may be sold or re-allotted 
or otherwise disposed of in ‘such manner asthe 
Directors shall approve. 

Article 37.—Forfetture may be remitted. —Until 
any share so forfeited shall be sold, re-allotted 
or otheiwise disposed of, the forfeiture thereof may, 
at the discretion and by 8 resolution of the 
Directors, be emitted on such terms asthe Board 
may in their discretion think fit, 

Article 40.—Calls to be be made at the discretion 
of Directors —All calls in respect of shares shall be 
made at the discretion of the Directors and shall 
be payable to the person or persons and at the 
time and place or places appointed by them. 

Article 44.—Interest on calls in arrears.—lf the 
call or instalments of a call payable in respect of any 
share isnot paid bytheday appointed for payment 
thereof, the holder for the tıme being of such share 
shall be liable to pay interest for thesame at 
the rateof Rs.9 percent. per annum from the. 
day appointed for payment thereof to the time of 
actual puyment. 

Articie42.—Power to receive in advance moneys 
uncalled.—The Directors may, if they shall think 
tit, receive from any member willing to advance the 
same, all or any part ofthe moneys tor the time being 
remaining uncalied on his share beyond the calls 
then actually made, and in case they shall so think 
fit they shall pay dividend upon the moneys 80 
paid in advance or upon so much thereof as shall 
from time to time remain in advance of the calls 
then made upon theshare,in respect of which such 
advance has been made, inaddition to the dividend 
payable on such partot the capital as is actually 
called and paid ap.” 

“Article 46.~Pawer to pay interest on - advance 
in lieu of aividend—It the Directors shall see fit 


> 
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to receive in advance any such moneys, aforesaid, 
they may pay interest upon the same, or upon so 
much thereof ag shall from time to time remain in 
advance of the calls, at such rate not exceeding 
6 per cent. per annum as they shall think fit, such 
interest to be in lieu of the dividend provided by 
the preceding clause upon such moneys so paid in 


advance.” 

On September 29, 1931, the Bank 
suspended payment. Shortly afterwards a 
scheme of arrangement between the Bank, 
its creditors and share-holders was pre- 
pared, and after being approved in the 
usual way at meetings of the creditors and 
share-holders was duly sanctioned by the 
Oourt under s. 153 of the Indian Com- 
panies Act upon December 22, 1931. The 
details of that scheme are not relevant to 
these appeals. But by July 25, 1932, 
it had become’ evident that ‘the scheme 
was not likely to attain the end which its 
promo:ers had in view, namely, the success- 
ful resuscitation of the business of the 
Bank, and accordingly on the last-men- 
tioned date an amended scheme of arrange- 
ment was brought before the Court. In 
the meantime the Directors had by resolu- 
tion dated March 15, 1932, made a call of 
Rs. 20 in respect of the “A” and “B" 
shares, of which Rs. 10 was to be paid on 
cr before April 30, 19 2, and Rs. 10 on or 
before May 20,1932. The amended scheme 
was in due course submitted to meetings 
of the creditors and share-holders, res- 
pectively, and having been approved by 
them was sanctioned by the Court on 
November 15, 1932. 

The only provisions of this scheme that 
are relevant to the present appeals are those 
contained in cl. 6, which so far as 
material is in these terms :— 

“6. That for the purposes of the revival of the 
Bank it be distinctly laid down that further calls 
on capital of ‘A’ and ‘B’ class shares of which 
Rs. 50 and 25 lacs have been respectively subscribed 
will not exceed 25 percent. 20 per cent. having 
been already called; thus leaving only a further 
call of 5 per cent. to be made, This 25 per cent. call 
will be re-distributed into 5 calls of 5 per cent. each 
payable every half-year starting from July 1, 1932.” 

This clause is not expressed as clearly 
as it might have been, but their Lord- 
ships entertain no doubt as to its mean- 
ing. Before the month of March 1932, 
Rs. 50 had been called up on each of the 
“A” and “B” shares. On the 15th of that 
month a further Rs. 20 had been called 
up as already stated. ‘The clause 
provided that for the purpose of the revival 
of the Bank—i, e., for the purpose of the 
scheme—a further call of Rs. 5 should be 
Made in respect of such shares and no 
more. Had the clause stopped there, the 
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ates for pryment of the Rs. 20 call would 
bed those already fixed by the 
Directors, viz., aS to Rs. 10 thereof April 30, 
1932, and as to the remaining Rs. 10 
May 20. 1932. The further call of Rs. 5 
would have become pavable on such date 
as might be fixed bv the Directors when 
making the call under Art. 40. But the 
clause went on to fix the dates on which both 
the Res. 20 call already made and the Rs. 5 
to be made thereafter should | be paid. 
The whole 25 per cent. was re-distributed 
and was to be paid in five instalments of 
5 per cent. each payable on July 1, 1932, 
January J, 1933, July 1, 1933, January 1, 
1934 and July 1, 1934. It only remained 
for the Directors to pass a resolution making 
the further call of Rs. 5 under Art. 40, 
and such call would, by virtue of the scheme, 
become payable on July 1, 1934. No fuar- 
ther resolution was necessary in respect of 
the Rs. 20. In the words ofcl. 6 it had 
“already been called.” The resolution of 
March 15, 1932, therefore, remained un- 
affected except that the qaen tor the pay- 
the Rs. 20 were altered. 

any io be observed Dai one a ot 
t mended scheme when is came i 
e on November 15, 1932, was to 
make the instalment payable on July 1, 
1932, a call in arrear. Another effect was 
that “A” and ‘B” share-holders who had 
punctually paid the call made on March 15, 
1932, were probably entitled to be treated 
as having paid moneys on their shares jin 
advance of calls within the meaning of 
Arts. 45 and 46. These circumstanc3s no 
doubt introduced some complication int’ the 
matter. But it was nothing compared to 
the complications introduced by the sub- 
sequent proceedings of the Directors to 
which attention must now be called. On 
January 18, 1933, they held a Board meet- 
ing. Their Lordships regret to say that 
the record of proceedings supplied to them 
on these appeals would seem to have been 
prepared with the view of making the dis- 
covery of any particular docnmeut as 
laborious a task as possible. — Buta diligent 
search (for no assistance will be obtained 
from the index of reference), will reveal 
a minute.of this Board meeting. Accord- 
ing to this minute, the Directors, after 
referring to cl. 6 of the scheme, and record- 
ing the fact that many share-holders had 
made default in payment of the 10 per 
cent. calls made in the preceding March 
in whole or in part, passed the following 
resolutions :— 

“(g) That the remaining call of 5 per cent. on 
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‘A’ and ‘B’ shares as provided for in ol. 6 of the 
Annexure A be made now under Art. 34 payable 
on or before February 26, 1933, and that these 
share-holders who are partly or wholly in default 
of already outstanding calls should be called upon 
under Art. 35 to pay up the arrears due with in- 
terest at 9 per cent. per annum calculated from due 
dates to January 31, 1933; at the registered office 
of the Company at Lahore, Bharat Buildings, on 
or before February 26, 1933, in office hours, 
and that notices to this effect as required by 
Arts, 34 and 35, respectively, be served on all ‘A' 
and ‘B’ share-holders and also on the defaulters; 
intimating to the latter, i. e., defaulters at the same 
time that in the event of non-payment at the time 
and place appointed, all the arrears incurred and 
interest thereon together with such expenses (if any) 
as may be incurred in and about the collection-or 
Tecovery of such calls and interest or any other, 
the share in respect of which such calls were made 
will be forfeited without further notice; and that a 
meeting of the Board will be held on February 27, 
1933, to effect forfeiture of the defaulters of the 
two 10 per cent. calls and the 5 per cent. call 
or any of them; and that to the defaulters 
who pay up at least 5 per cent, on account of 
three calls (two of 10 per cent. each of March 15, 
1932, and one of 5 per cent. of January 18, 1933), 
made before February 26, 1933, as an instal- 
ment under cl. 6 of the revised scheme, 

(b) A compromise under Art. 37 be offered to 
thoee share-holders who accept the following terms 
in regard to the amounts due on account of three 
calls totalling 25 per cent. and interest due up to 
January 31, 1933, in terms of cl. 6 of the Annexure 
‘A’ and but having paid 5 per cent. as per terms 
of compromise proposed before February 26, 1933, 
and agreeing to pay the remaining 20 per cent. of 
calls and interest due as above cited: — 

54 per cent. on all shares held by him on or 

before June 15, 1933. 
53 per cent. on all shares held by him on or 
before December 15, 1933. 
54 per cent. on all shares held by him on or 
before Jnne 15, 1934. 
54 per cent. on all shares held by him on or 
before December 15, 1934, 
at the Head Office of the Bank between office 
hours on working days and further agreeing that 
in the event of making a default in any of the 
instalments as fixed here above, the Bank's Board 
could take the action as provided for in Arts. 34, 
35 and 36 of the Bank's Articles of Association.” 


These resolutions betray a complete mis- 
appreciation on the part of the Directors 
of cl. 6 of the scheme. They had no 
right whatsoever to make the remaining 
call of 5 per cent. payable on or before 
February 26, 1933. It is, moreover, 
quite apparent that in passing this resolu- 
tion they treated the clause as in no way 
affecting the dates originally fixed for 
payment of the 20 per cent. call made in 
March 1932, and that they were requiring 
payment of the whole of this call (so far 
as not already paid) on or before February 
26, 1933. This again they had no right 
to do. The most that they could have 
done in respect of this 20 per cent. call 
was to Send a notice under Art. 34 re- 
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quiring payment by February 26, 1933, 
of the two instalments of 5 per cent, 
payable on July 1, 1932, and January 1, 
1933, with interest at 9 per cent. per 
annum from those dates, respectively, with 


an intimation that the shares would 
be forfeited in default of payment 
of such instalments, interest and ex- 


penses as meutioned in the article. It 
would also have been within the com- 
petence of the Directors after any such 
forfeiture to offer a compromise under 
Art. 37 to those members who had paid 
5 per cent. before February 26, 1933. 
But they would have had no conceivable 
right to make it a term of such compro- 
mise that the instalments that were payable 
under the scheme on July 1, 1933, January 
1, 1934, and July 1, 1934, should be paid 
on any other dates. 

It is perhaps understandable that the 
Directors should have failed to appreciate 
the true effect of cl. 6 of the scheme and 
kave thought that it in no way altered the 
dates for payment of the 20 per cent, call 
made in March 1933. What is mot so 
understandahle is that entertaining the 
views they did as to the meaning of the 
clause they should at the same meeting 
have passed the following resolution:— 

“Resolved that the following sub-clauses be 
added to Art 46 (by two extraordinary general 
meetings). , 

That such share-holders who had paid the 20 per 
cent. of two calls 10 per cent. each, (payable on 
April 30, 1932, and May 20, 1982), before January 
18, 1933, shall be paid interest at the rate of 
6 per cent, per annum from date of payment up 
to January 31, 1933, and thereafter interest will 
run on the non-adjusted balance out of the remeinin 
15 per cent. as per cl. 3 hereof at the rate o 
6 per cent. per annum under Art. 46 treating the 
balances at any time as an advance.” 


Article 46 was subsequently amended in 
accordance with this resolution. What 
may be the meaning of the words non- 
adjusted balance out of the remaining 
15 per cent. as per cl. 3” their Lordships 
are quite unable to determine. But 
it is plain that interest could only be 
allowed to the share-holders who had 
already paid the two calls of 10 per cent. 
if those calls were in truth payable on 
July 1, 1932, January l, 1933, July 1, 
1933, and January 1, 1934, instead of on 
April 30, 1932, and May 20, 1932; that is 
to say, if the dates originally fixed for 
payment had been altered by the scheme. 
The calls would not otherwise have been 
paid in advance. But, however this may 
be, the Directors on January 23, 1933, sent 
to the holders of the “A”-and “B” shares 
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a notice of the further call 0f5 per cent. 
to be paid on or before February 26, 1933, 
stating that, in default of payment on or 
before that date of this further call and 
of the two previous calls of 10 per cents 
each (which they described as payable on 
April 30, and May 20, 1932, respec- 
tively), with interest on such two previous 
calls at 9 per cent. per annum from the 
date of the calls to January 31, 1933, the 
shares would be forfeited without any 
further notice. It was also stated that 
shares could be restored after forfeiture 
on the basis of the compromise mentioned 
in resolution (b) passed on January 18, 
1933. A draft copy of the compromise was 
enclosed with each notice. 

On March 25, 1933, another Board meeting 
was held. By resolutions passed at this 
meeting the shares of such share-holders 
(including several of the present appellants) 
as had neither made any payment in 
pursuance of the notice nor accepted the 
terms of the compromise, were forfeited. 
The shares of these members (including 
the remaining appellants) who had paid 
5 per cent. on or before March 15, 1933, 
and had accepted the compromise were not 
forfeited at tkis time. But later on, default 
was made by them in paying the instal- 
ment cf 54 per cent. payable under the 
compromise on June 15, 1933, and by 
November 11, 1933, the shares of all the 
appellants had been forfeited by the 
Directors. 

On May 22, 1935, an order was made for 


the winding up of the Bank, the 
Official Liquidator being appointed the 
Liquidator. By this time the names of all 


the appellants had been removed from the 
register of members in respect of the 
shares which the Directors had purported 
to forfeit. In the cases where the Directors 
had been able to sell the shares, the 
purchasers’ names had been entered on the 
register. The Official Liquidator, however, 
inserted the names of all the appellants in 
the list of contributories, contending that 
their shares had not been validly forfeited 
and that theirnames had been improperly 
removed from the register. In order to 
have it determined whether this contention 
was well founded, he applied to a Judge of 
the High Court of Judicature at Lahore to 
have the list of contributories settled by the 
Court. The question of principle involved 
was in due course referred by the learned 
Judge to a Division Bench consisting of the 
Chief Justice and Munroe, J. and they 
¡delivered their judgment on March 16, 
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1936.. They heldin effect that the resolu- 
tions of the Directors of January 18, 1933, 
were inconsistent withcl. 6 of the amended 
scheme and that ihe forfeiture of the 
appellants’ shares were ultra vires the Bank 
and of noeffect. They rejected the con- 
tention of the appellants that the action of 
the Directors had been ratified by the credi- 
tors and share-holders holding that suck 
ratification, even if proved, could not validate. 
an ultra vires transaction. But they further 
held that there was no such ratification in 
fact. They accordingly accepted the 
application of the Official Liquidator and 
ordered the rectification of the register 
of members so as toiuclude the names of 
the appellants and others in the like 
position and settled their names upon the 
list of contributories. From that decision 
the appellants, having obtained the neces- 
sary leave, now appeal to His Majesty in 
Council. 

In their Lordships’ cpinion the learned 
Judges of the Division Bench came to a 
right conclusion. 

Upon confirmatian by the Court of the 
amended scheme of arrangement, that 
scheme became by virtueof s. 153 of the 
Indian Companies Act binding upon the 
creditors, the share-holders and the Bank 
alike. Its terms could thereafter only be 
varied by order of the Court after tae 
variation had been approved at meetings 
ofthe creditors and share-holders. It was 
not, therefore, possible for the Bank or its 
Directors or share-holders whether by reso- 
lution or ratification or otherwise to alter 
the dates fixed by cl. 6 of the scheme for 
payment of the 20 per cent. calledup in 
March, 1932, or the 5 per cent. called up 
on January 18, 1933. It necessarily 
follows that the resolution of the Directors 
on thelatter date requiring the whole 25 
per cent. to be paid with interest on or 
before the February 26, 1933, was an 
attempt on their part todo something that 
was ultra viresthe Bank. 

The offer to the share-holders of the 
compromise was equally beyond the 
‘powers of the Bank orits Directors. For 
apart from the fact that the powers con- 
ferred upon the Directors by Art. 37 
only arise after the share has been efor- 
feited neither the Bank nor its Directors 
could vary tHe scheme under the guise 
of a compromise with a share-holder. 

The resolutions (a) and (b) of January 
18, 1933, except in so far as they made the 
call of 5 per cent. and the purported 
forfeitures of the appellants’ ‘shares that 
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followed upon them were, therefore, inoper- 
ative and void, - 


Tt was said on behalf of the appellants 
that, inasmuch as on January 18, 1933, the 
two instalments payable on July 1, 1932, 
and January 1, 1933, were in arrear. the 
Bank through its Directors could have 
validly forfeited the appellants’ shares. 
This is true. But it is plain from the 
terms of the resolutions of January 18, 
1933, and of the notice sent to the share- 
holders on January 23, 1933, and of the 
resolution of March 25, 1983, that the 
shares forfeited on this last date were 
being forfeited for default in payment of 
the 25 per cent. by February 26, 1933. 
This latter resolution was in these terms:— 

“The share-holdersin respect of the following “A 
and ‘B' class shares having made default in respect of 
calls of 25 per cent. £0 per cent, having been called 
on March 15, 1932, and 5 per cent. on January 18, 
1933, and having neither offered any compromise 
as allowed by the General Board Resolution No. 2 
dated January 18, 1933, nor having made any payment 


in terms thereof, it is hereby resolved that th 
shares be and are forfeited. ., y, as 


It was further contended on behalf of the 
appellants that inasmuch as the shares 
of those who had paid at least 5 
per cent. by March 25, 1933, were not 
forfeited until later, and they were given 
further opportunities of availing them- 
eelves of the compromise, the resolution 
just set out should be regarded as merely 
forfeiting the shares fcr non payment of 
the 5 per cent payable on July 1, 1932. 
This in their Lordships’ judgment is an 
impossible contention in view of the facts 
already detailed. It is true that had the share- 
holders affected by the resolution paid the 5 
per cent., their shares would not have been 
forfeited at that time. They would have 
been given a further opportunity of paying. 
But from those who had paid nothing, the 
Directors may well have thought that 
nothing was likely to be obtained in the 
future. Their shares were accordingly then 
and there forfeited; they were forfeited, 
however, for non-payment of the 25 per 
cent., and not merely for non payment cf 
the 5 per cent. 


This may seem to be somewhat techni- 
cal; but in the matter of the forfeiture of 
shares, technicalities must be strictly 
observed. And it is not, as is sometimes 
apt to be forgotten, nay the person 
whoseshares are being forfeited who is 
entitled to insist upon the strict fulfilment 
of the conditions prescribed for forfeiture. 
For the forfeiture of shares may result in 
& permanent reduction of the capital of 
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a Company. It will suffice to take the 
present casa as an example. If the 
forfeitures are upheld, the appellants remain 
liable, no doubt, forthe whole 25 per cent. 
called up in March, 1932, and in January, 
1933. But they will escape liability 
altogether in respect of the un- 
called 25 percent., and this is a matter 
that vitally affects the creditors. These 
creditors cannot be deprived of their right 
to have this 25 per cent. made available 
for payment of their debts without due 
cause. 


The creditors are, therefore, entitled to 
see that the power of forfeiting shares is 
exercised strictly. Where the power of a 
Company to forfeit shares has arisen, the 
Articles of Association usually contain pro- 
visions as to the sending of notices and the 
like that may be regarded as being in- 
serted merely for the protection of the 
share-holder affected. Such provisions may 
properly be regarded as being directory 
only and capable of being waived by the 
individual share-holder.. But no waiver by - 
him can confer upon the Company or its 
Directors a power of forfeiture that they do 
not possess; as for example, a power to 
forfeit shares for non-payment of calls that 
are not yet due. è 

It was, however, strenuously contended 
on behalf of the appellants both before 
the Higb Court and befcre their Lordships 
that the forfeitures in question had been 
ratified by the whole body of creditors and 
share-holders. Such ratification, it was said, 
was to be implied from the fact that various 
balance sheets with reports thereon of the 
Directors showing that the shares in ques- 
tion had been forfeited had been issued to 
the shareholders; that the forfeiture of 
the shares had also been mentioned and 
discussed at meetings both of creditors and 
share-holders; and that no creditor or’ 
share-holder had ever challenged the 
validity of the forfeitures, i 


In view, however, of the binding 
character of the scheme sanctioned by the 
Court, no variation or a departure from 
that scheme could be validated by the 
mere acquiescence of the share-holders and 
creditors, as has already been pointed out 
in an earlier part of their Lordships’ 
judgment. But even if it be assumed 
that the forfeitures could be made valid 
by ratification, there is no evidence to 
which their Lordships’ attention has been 
called to justify the conclusion that such 
ratification was infact given, As was said 
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(1), at p. 234% :-— 

“To render valid an act of the Directors of a Com- 
-pany which is ultra vires, the acquiescence of the 
- share-holders must be of the same extent as the 
“consent which would have given validity from tbe 

first, viz, the acquiescence of each and every mem- 
ber of the Company. Of course, this acquiescence 
cannot be presumed unless knowledge of the transac- 
tion can be brought home to every one of the remain- 
ing share-holders." 

By knowledge of the transaction Lord 
Chelmsford clearly meant knowledge of the 
invalidity of the transaction. Lord Oran- 
worth in the same case said this (p. 194*):—~ 

“Looking to all which was thus done, I should 
certainly hold that the conduct of the continuing 
share-holders amounted to a ratification of the 
illegal or irregular acts of the Directors, provided 
it be clear that the share-holders knew that they 
were illegal or irregular. . . ." - 4 ; 
Much to the same effect was said by Sir 
Barnes Peacock in delivering the judg- 
ment of ihis Board in the case of Irvine 
v. Union Bank of Australia (2) :— 

“Their Lordships think that it would be com- 
petent for a majority of the share-holders present. 
. . + at an extraordinary meeting convened for 
that object, and of which object due notice had 
been given, to ratify an act previously done by the 
Directors in excess of their authority; and they 
are not prepared to say that if a report had been 
circulated before a half yearly meeting distinctly 
giving notice that the Directors had done an act 
in excess of their authority, and that the meeting 
would be asked by confirming the report to ratify 
the act, this might not be sufficient notice to bring 
the ratification within the competency of the 
majority of the share-holders present at the half- 
yearly meeting.” , h k 

There can, in truth, be n> ratification 
without an intention to ratify, and there 
can be nointention to ratify an illegal act 
without knowledge of the illegality. In the 
present case there is nothing whatsoever 
to show that in the balance sheets or 
reports or at any meeting, the attention of 
the creditors or share-holders was called 
to any illegality or irregularity in the for- 
feitures of the shares, or that at any 
material time they. had any knowledge of 
any such illegality or irregularity. Least 
of all were they told that they were being 
invited by their silence or otherwise to 
ratify the forfeitures that had taken place. 
It was on these grounds that the plea of 
ratification was rejected, and in their Lord- 
ships’ opinion was rightly rejected, by the 
learned Judges of the High Court. 

A belated attempt was made by Mr. 
Pringle on behalf of some of the appellants 


(1) (1850) 3 HL 17lat p 234; 37 LJ Ch. 752,19 LT 
151; 46 R R 652. 

() (1877)2 A O366at p 375;46LJ PC 87; 387LT 
176; 25 W R 682. 
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to show that their shares had been forfeited 
not for default, in payment of the calls of 
25 per cent. made in March, 1932, and 
January, 1933, but for default in payment 
of the calls of 50 percent. made on the- 
original allotment of the “A” and "B" 
shares. But no such sontention was put 
forward in the High Court or in the print- 
ed case for the appellants. The contention 
is indeed in flat contradiction of some of 
the statements made in the case. In these 
circumstances itis far too late to advance 
any such contention now. 

It only remains to mention one other 
matter. It is said by the appellants that 
the liquidator is attempting to charge them 
with interest on the unpaid calls and that 
the liability of the appellants as con- 
tributories is inccnsistent with Hability on 
them to pay such interest. Upon this ques- 
tion their Lordships express no opinion. 
The only question before them is whether 
the appellants have been rightly placed 
upon the list of contributories ; and this 
question should, in their Lordships’ judg- 
ment, be answered in the affirmative. 
What the result of this may be is a ques- 
tion that will have to be determined here- 
after in the course of the liqnidation. It 
does not arise on this occasion. 

Their Lordships are of cpinion for the 
reasons they have given that these appeals 
should be dismissed with costs, and they 
will humbly advise His Mejesty accordingly. 

S, Appe rls dismissed. 

Solicitors for the Appellants:—Messrs, 
H. S. L. Polak & Co. 

Solicitors for the Respondents.— Messrs. 
Cardew Smith & Ross. 
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_ OUDH CHIEF COURT 
Criminal Reference No. 48 of 1938 
November 2, 1938 
ZTA-UL Hasan, J. 
RAM ROOP AND ANOTURR—ACOUSED 
VETSUS 
KING-EMPEROR tarovexs RAM DULARE 
—— COMPLAINANT 

Criminal Procedure Code (Act V of 1898), s. 106— 
Security, if can be taken from person convicted under 
8. 428, Penal Code (Act XLV of 1=€0)—Essentiils" 
for offence under s. 426— Property should be destroyed 
or damaged—Filling up ditch made by complainant — 
Whether mishief—" Property" does not include ease- 
ment but means tangible property. 

Security under s 106, Criminal Procedure Code, can- 
not legally be taken from a person who has been con- 
victed under s. 426, Penal Cole, as the offence of 
mischief does not involve breach of the peace, 
Kannookran Kunhamad v, Emperor (1), relied 
on. A 
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To constitute mischief within the meaning of s. 425, 
Penal Oode, itis necessary not only that wrongful 
logs of damage to the public or to any person be in- 
tended or be likely but also that any property should 
either be destroyed or any such change should occur 
in any property or in the situation thereof as destroys 
or diminishes its valueor utility or affects it in- 
joriously. Filling up of the ditch digged by the 
complainant, by the accused doss not affect any pro- 
perty injuriously so as to diminish its value or 
utility. Io guch a case it cannot be said thatthe 
accused were guilty under s. 426 because they des- 
troyed the fruits of the complainant's labour in mak- 
ing the ditch. The property in s. 425 means tangible 
property capable of being forcibly destroyed and does 
not. include a right like an easement, eto. Rudraraju 
Ramaraja v. Emperor (2), relied on, 

Or. Ref, made by the Sessions Judge, 
Fyzabad. ; 

Mr. Bhagwati Nath, for the Accused. 

Order.—This is a Oriminal Reference 
made by the learned Sessions Judge of 
Fyzabad. Ram Roop and Ram Chandra 
were prosecuted under ss. 447 and 426, 
Indian Penal Code, on a complaint made 
by one Ram Dulare, The complaint was 
to the effect that the complainant had a 
vegetable garden attached to his house to 
the east, that the accused closed the older 
door of their house and opened a new door 
towards the complainant's garden and that 
when the complainant dug a ditch around 
his garden, the accused filled it up and 
erected a chabutra on which they put ud 
the Congress flag. 

A Magistrate of the third class who tried 
the accused convicted them under both the 
sections and sentenced them to pay a fine 
of Rs. 10 under s 447 and of Rs. 5 each 
under s. 426, Indian Penal Code. The con 
victed. persons appealed to the District 
Magistrate who set aside their conviction 
under s. 447, but maintained that under 
s, 426. He further ordered the accused 
under s, 106, Oriminal Procedure Code to 
give security for one year. Against the 
appellate order of the learned District 
Magistrate, the accused filed a revision in 
the Court of the Sessions Judge. The learn- 
ed Judge did not accept the accused's plea 
that their conviction under s. 426 was 
bad in law but coming to the conclusion that 
security under s. 106, Oriminal Procedure 
Code, could not legally be taken from a 
person who has been convicted under s. 426, 

‘Indian Penal Code, as the offence-of mis- 
chief does not involve breach of the peace, 
has sent the case to this Oourt with the 
recommendation that the order under s, 106, 
Criminal Procedure Code, be set asids. 

Notice of this application was given to 
the complainant but hé has not appeared. 
The accused persons are represented by a 
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Counsel. The learned Counsel has not only 
supported the order of reference, but has 
also contended that on the facts of the case 
his clients could not be convicted under 
s. 426, Indian Penal Cade. 

I agree with the learned Sessions Judgs 
that an order under s. 106, Criminal Pro- 
cedure Gode, could not legally be passed 
in this case as the offence of mischief of 
which the accused were convicted does not 
involve a breach of the peace. This view 
is supported by the decision of the Madras 
High Court in Kannookran Kunhamad v. 
Emperor, L. L. R. 26 Madras, 469 (1). 

1 am, however, of opinion, that the facts 
as stated do not even make out a case of 
mischief against the accused. Under s. 425, 
Indian Pedal Gode, a person is said to com- 
mit mischief (which is punishable under 
s. 426), when he, with intent to cause or 
knowing that he is likely to cause wrong- 
ful loss or damage to the public or to any 
person, causes the destruction of. any pro- 
perty, or any such change in any property 
or in the situation thereof as destroys or 
diminishes its value or utility or affects it 
injuriously. To constitute mischief it is 
necessary not only that wrongful loss or 
damage tothe public or to any person be 
intended or be likely but also that any 
property should either be destroyed or any 
such change should occurin any property 
or in the situation thereof as destroys or 
diminishes its value or utility or affects it 
injuriously, Now, in the first place it is 
doubtful if it can be said that any wrongful 
loss was caused to the complainant by the 
accused filling up the ditch, as wrongful loss 
is defined as “loss by unlawful means of 
property to which the person using it is 
legally entitled.’ [n the second place the 
filling of the ditch by the accused does not 
affect any property injuriously sə a8 to 
diminish its value or utility. The learned 
Judge thinks that the accused were guilty 
under s. 426, as they destroyed the fruits 
of the complainant's labour in making a 
ditch but property in s. 425, means tangible 
property capable of being forcibly des- 
troyed and does not include aright like an 
easement, etc, as was held in 1930 Mad. ` 
Weekly Notes 909 Rudraraju Ramaraja v. 
Emperor (2). 

It appears to me, therefore, that not 
only is the order under 8. 103, Criminal Pro- 
cedure Code bad, but that the conviction 


(1) 26 M 469; 2 Weir 48. 
(2) (1930) M W N 909; 129 Ind. Oas, 77; AT R 1930 
Mad, 973; 82 Or. L J 225; Ind, Rul. (1931) Mad. 221; 
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of the accused unders. 426, Indian Penal 
Code, cannot also be maintained. I, there- 
fore, acespt this reference and set aside 
the conviction and sentences of the accused 
and cancel the order passed againt them 
under s. 106, Criminal Procedure Code. 

D. Reference accepted. 





MADRAS HIGH COURT 
Letters Patent Appeal No. 90 of 1936 
January 27, 1938 
VRNKATASUBBA Rao AND ABDUR RAHMAN, JJ. 
PIOHAI PILLAI UDAYAN-—-APPRBLLANT 


vesrus 
SUBBARAYA PILLAI AND ANOTHER—- 
; RESPONDENTS. 

Registration Act (XVI of 1908, as amended in 1929), 
as, 17 (2) (vi) 49—Order passed by Magistrate tn case 
under s. 145, Oriminal Procedure Code (Act V of 1898) 
in 1923 to effect that mortgage of disputed property 
was created in favour of plaintiff — Order based on 
compromise as contained tn statements of parties and 
incomplete without reference to them—Suit by plaintiff 
on morigage subsequent to amendment of section— 
Admissibility of, order and statements of parties— 
Mortgage—Wards and Phrases—‘Lodge', meaning of. 

Plaintiff, instituted a suit for sale of certain pro- 
perties on the allegation that a mortgage or charge 
was created in bis favour, under either an oral award 
or in consequence of certain statements and proceed- 
ings ina Oriminal Court, when defendant No. 1 had 
filed a complaint against him under s. 145, Criminal 
Procedure Code. The order was passed by the Magis- 
trate on February 2, 1923, before s, 17 (2) (vt), Regis- 
tration Act wasamended in 1929, to the effect that a 
mortgage was created in favour of the plaintiff in 
respect of the property in dispute, It was passed 
inconsequence of the compromise arrived at between 
the parties and contained in their statements and 
without referring to the statements the order was 
incomplete and incomprehensible : 

Held, that the suit was maintainable. The order 
of the Court was excepted from registration without 
any qualification before the amendment of 1929, and 
being thus admissible in evidence could be relied 
upon by the plaintiff in support of his case, 

` The word “lodge” when used in regard to Courts is 
usually meant to convey “a deposit of a formal docu- 
ment of information or complaint, eto,” 

L. P. A. against a judgment of Mr. 
Justice King, reported as 170 Ind. Oas. 840. 

Mr. T. S. Raghavachary, for the Appel- 
lant, 

Mr. M. Patanjali Sastry, for the Res- 
pondents, 

Abdul Rahman, J.—This is an appea 
filed by the plaintiff, who had instituted 
a suit for sale of certain properties 
on the allegation that a mortgage or 
charge was created in his favour, under 
either an oral award or in consequence of 
certain statements and proceedings in a 
Oriminal Court, when defendant No. 1 had 

filed a“ complaint against him under s. 145, 
Oriminal Procedure Oode. The suit was 
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decreed by the District Munsif of Ariyalur 
on the basis of the alleged oral award. 
The decision was affirmed on appeal by the 
Subordinate Judge of Trichinopoly, although 
not on the ground which had found favour 
with the District Munsif, but on the basis 
of statements made by the plaintiff and 
defendant No. 1 before the Magistrate to 
whom the complaint under s. 145, Oriminal 
Procedure Code, was sent for an inquiry. 
On an appeal to the High Court, our learned 
brother King, J. took the view that the 
statements reliedon by the plaintiff did not 
merely create a charge but a mortgage, 
which could not, however, be given effect 
to as they were inadmissible in evidence 
for want of registration. The appeal was, 
therefore, accepted by him and the suit 
dismissed, The plaintiff now appeals under 
the Letters Patent and the only question 
which has to be decided is whether a 
mortgage had come into existence which 
was legally enforcible. In view of the 
assumption that we have made as held by 
King, J. that a mortgage as distinguished 
from a charge was created by the state- 
ments cf parties made on January 30, 1923 
(Ex. D) it could not be seriously disputed 
that if they were the only basis of this action, 
there would be no force in this appeal. The 
Subordinate Judge’s order, although well- 
considered, was rightly set aside on this 
ground. The real question, however, relates 
to the effect of the order of the Sub- 
Divisional Magistrate which he had passed 
in consequence of the compromise arrived 
at between the parties and contained in 
their statements. 

Before we advert to that order in any 
detail, it might be stated that the order was 
passed on February 2, 1923 (Ex. Q-1) before 
s. 17 (2) (vi), Registration Act was amended 
in 1929 and the law as it stood before the 
amendment would have ta be applied to the 
fact of this case. This position was admitted 
by the respondent's Counsel although so 
far as this case is concerned the position 
would not have been different, if the 
orders were passed by the Magistrate after 
1929 as the order made by him comprised 
no other property than that which was 
= subject-matter of the proceeding before 


Coming now to the order passad on 
February 2, 1923, it appears, as already stated 
that this was passed by the Sub-Divisional 
Magistrate after he had received the state- 
ments, made by the parties (Ex. G) and 
when he wast satisfied that there was no 
further fear of the breach of peace. The 
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order has been ‘expressed in one 
compressed word ‘‘lodged”; but the 
word is pregnant and must have 


been meant to convey a gord deal more 
than a mere order of dismissal. The word 
“lodge” when used in regard to Courts 
is usually meant to convey “a deposit of 
a formal document of information or com- 
plaint, etc.” (See Oxford English Diction- 
ary). Applying this meaning to the facts 
of this case, it appears tous that it was 
meant to incorporate the statements made 
by the parties and to covey that in view of 
those statements it was unnecessary to 
proceed any further. Weare strengthened 
in this interpretation by the fact that 
without referring to the statements the 
order is incomplete and indeed incompre- 
hensible. 

It need hardly be repeated that an order 
of the Court was excepted from registration 
without any qualification before the amend- 
ment of 1929, and being thus admissible 
in evidence, can be relied upon by the 
Plaintiff in support of his case. This was 
the only ground on which the plaintiff's suit 
was dismissed by our learned brother 
King, J. In view of our finding that tne 
orders passed by the Sub-Divisional Magis- 
trate should be taken to incorporate the 
statements of parties, the julgment under 
appeal must be set aside andthe decree 
of the Subordinate Judge restored. We 
order accordingly. The. respondent will 
bear the plaintiff's costs both in this Court 
and in the second appeal. 


N.S. Appeal allowed. 


ALLAHABAD HIGH COURT 
Miscellaneous Case No. 685 of 1936 
August 5, 1938 
BENNET, AG. O. J. AND VERMA J. 
PURAN CHAND AND ANOTAER—P LAINTIFFS 
— APPLICANTS 
versus 
ABDULLAH AND ANOTHER— DEFENDANTS — 
OpPposiTg Party 
Government of India Act, 1935 (25 and 26 Geo. V, 
Ch. 42), s. 223—Allahabad High Court Rules, r. 3-A— 
Question referred to Bench of three Judges —Bench 
without answering reference returning it to Chief 
“Justice with suggestion to constitute Bench of five 
Judges, eince there was conflict of opinions on points 
—Chief Justice referring question to Bench of two 
Judges, to decide whether Bench of five Judges was 
necessary — Order of Chief Justice held within 
jurisdiction—Limitation Act (IX of 1908), ss. 20, 4, 14 
— Endorsement of payment after limitation but dür- 
ing holidays of Court—Whether gives fresh start of 
limitation—Distinction between ss. 4and 14, pointed 
out. 
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It is not for a Bench of Judges to give directions 
to the Chief Justice as to what he shall do or what he 
shall not do under r. 3-A of the High Court (All) 
Rules and s. 233 of the Government of India Act, 
[p. 669, col. 2] 

A question of law was referred to a Bench of three 
Judges. The Judges without deciding the question 
recorded a brief order that since there were con- 
flicting opinions on the point of law referred to them, 
they returned the reference to the Chief Justice with 
a request that he should constitute a Bench of five 
Judges and refer the matter to it. The Ohief Justice 
placed the matter before a Bench of two Judges to 
decide whether it was necessary to have a Full Bench 
of five Judges on the point : 

Held, that the Bench of three Judges without ex- 
ercising jurisdiction returned the reference to the 
Chief Justice for further orders to be passed by him. 
When the Judges passed this order returning 
the reference, their jurisdiction in the matter came to 
anend, and therefore it was within the jurisdiction 
of the Ohief Justice to take the course of ‘action 
which he had taken. ([p. 689, col. 2.) 

An endorsement of payment made at the back of a 
pro-note more thanthree years after its execution but 
during the holidays of the Civil Courts which 
had begun prior to the completion of three years’ 
period does not give a fresh start of limitation under 
s. 20 read withs. 4, Limitation Act Maqbul Ahmad 
v. Onkar Pratap Narain Singh (2), followed; Shankar 
Lalv. Rana Lal Singh (1), relied on. Shanti Parkash 
v. Harnam Das (3), referred to. Suryanarayana -Rao 
v. Venkataraju (4), distinguished jp. 668, col 1.) 

There is a marked distinction in form between s. 4 
ands. 14. The language employed ins. 4 indicates 
that it has nothingto do with computing the pres- 
cribed period. What the section provides is that, 
where the period prescribed expires on a day when the 
Court is closed, notwithstanding that fact, the ap- 
plication may be made onthe day that the Court re- 
opens: go that there is nothing in the section which 
alters the length of the prescribed period ; whereas 
in s. 14, and other sections of similar nature in the 
Act, the direction begins with the words: ‘In com- 
puting the period of limitation prescribed for any 
application, ‘certain periods shall be excluded. There- 
fore where there is ground for excluding certain 
period under 8. 14, in order to ascertain what is the 
date of the expiration of the prescribed period, the 
days excluded from operating by way of limitation 
have to be added to what is primarily the prescribed 
period. Magbul Ahmad v. Onkar Pratap Narain 
Singh (2), followed. |p. 670, col. 2.] 

Misc. Case from the order on Reference 
submitted by Judge, Small Cause Court, 
Deoband, District Sabaranpur, dated 
October 9, 1936. 

Messrs. J Swarup and Jagnandan Lal, 


for the Applicants. 


Bennet, Ag. C. J.—This is a reference 
by the Small Cause Court Judge of Saharan- 
pur of the following point for the decision 


of this Court: x 

“Whether an endorsement of payment made at 
tke back ofa pro-note more than three years after 
its execution but during the close holidays of the 
Civil Courts which had begun prior to the com- 
pletion of three years period gives a fresh start of 
limitation under s. 20 read with s 4, Limitation 
Act.” 

The reference was laid before a Bench of 


1938 
two Judges and those Judges decided on 
August 9, 1937, that there were conflicting 
rulings on the point: 

“Accordingly we direct that this case be laid before 
the Hon'ble the Chief Justice with the request 
that he be pleased to constitute such a Bench (a 


larger Bench) for the decision of the question involved 
in the reference." 


Under the High Court Rules, Chap.1,r.3-A, 
a Bench was constituted of three Judges by 
order of September 6, 1937. Before that 
Bench assembled, a similar point of limita- 
tion had been the subject of a decision by 
a Fall Bench which is reported in Shanker 
Lal v. Rana Lal Singh (1). This decision 
was made on January 5, 1938, and reported 
in February. The learned Judges who con» 
stituted tte Full Benchin the present case 
made a brief order on April 25, 19388. They 
stated ihat there was a difference of opinion 
and that opposite views had been expressed 
by a. Full Bench of Madras and by a 
Full Bench of the Lahore High Courts, and 
there had recently been a decision by a 
Full Bench of this Court that is in con- 
sonancelwith the view taken by the Lahore 
High Court: 
` “Yt is not unlikely that there may be difference 
of opinion even amongst the Judges constituting this 
Benceh......Accordingly we consider that it is desirable 
that the present reference be decided by a Full 
Bench of tive Judges. We, therefore, direct that 
the case be put before the Hon'ble the Chief Justice 


with the request that he may be pleased to constitute 
a Full Bench of five Judges” 


This matter was accordingly laid before the 
Acting Chief Justice on July 30, 1938, and 
he passed an order of August 1,1938. This 
order sets out that since the reference was 
made to three Judges, there has been a Full 
Bench decision of this Court, and, therefore, it 
appeared necessary that tne case should again 
go before a Bench of two Judges to decide 
whether it was necessary that there snould 
bea Full Bench on the point. Accordingly 
this case has been listed before this Bench 
to-day for decision of this matter and this 
Bencn was authorized to reply to the reference 
or otherwise direct. When the case opened, 
the learned Counsel for the plaintiff took an 
objection to the jurisdiction of this Bench. 
His allegation was that the Full Bench of 
three Judges had been constituted by the 
order of september 6, 1937, and that that 
Full- beach of three Judges still had 
jurisdiction, and further that the Chief 
Justice- had only authority to appoint a 
Bench of fire Judges. Now thisis a View 
which does not appear to us to be sound. 
We consider that by the order of April 25, 

(1) (1988) A L J 252; 175 Ind, Cas. 556; AIR 1938 
Pe ee IL R (1988) All. 363; 10 R A 692; 1938A L 
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1938, the Bench of three Judges terminated 
their jurisdiction. Under s. 10:, Govern- 
ment of India Act of 1919, which has been 
continued in force by sa. 223, Government 
of India Act of 1935, there is power given to 
the High Court by its rules to provide for the 
exercise, by one or mora Judges or by Division 
Courts constituted by two or more Judges, 
of the High Court, of the original and 
appellate jurisdictizn vested in the Oourt, 
and that the Chief Justice should determine 
what Judge in each case is to sit alone, and 
what Judges of the Oourt, whether with 
or without Chief Justice, are to constitute 
the several Division Courts. Nowin accord- 
ance with that section this High Court has 
framed rules, one of which is in Chap. I, 
r. 3-A as follows: 

“The Chief Justice may constitute a Full Bench of 
three or more Judges either to decide a case or to 
decide any question or questions of law formulated 
by a Court hearing a case; and inthe latter case, 


the issues so decided shall be returned to the Court 
hearing the case," 


Now waen the Full Bench cf three Judges 
was constituted by order of September 6, 1937, 
jurisdiction was given to those three Judges 
to decide the question of law which is the 
subject of the present reference. The 
Judges did not exercise that jurisdiction and 
they returned the reference to the Chief 
Justice for further orders to be passed by 
him When those leirned Judges passed 
this order returning the reference, their 
jurisdiction in the matter came to an end. 
Further, it is not fir a Bench of Judges 
to give directions to the Chief Justice as 
to what he shall do or what he shall not 
do under r. 3-A of the High Court Rules 
and the sections quoted of the Government of 
India Act. It was, therefore, in the opinion of 
this Bench within the jurisdiction of the Chief 
Justice to take the course of action which 
he has taken. The facts of the case are 
as follows: The defendants executed a 
promissory note in favour of the plaintiff 
on June 15, 1930. The promissory note 
was one payable on demand and the period 
of limitation in Art. 73 for bringing a 
suit on this promissory note is three years 
beginning from the date of the promissory 
note, that is the period of limitation would 
last up to June 15, 1933. Two days later, 
on June. 17, 1933, there was a payment 
which has been endorsed on the back of 
the promissory note for which there are 
the thumb impressions of the defendants. 
That endorsement sets out as follows: 

“Mubligh Rs 9-8-0 nakhud wazni 5 man pukhea 
nirkh 21 seer miti Jeth Sudi duj Sambat 1985. Do 
ras gae ek gori wa dusri sufaid gimti Rs.-42 miti 
Asarh Badi dasmi Sambat 1990 ko die Fagat,” 
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Learned Counsel for the plaintiff is not 
able to state whether this endorsement 
relates to a payment of interest or principal 
and this matter has not been explained jn 
the reference of the Smal} Oause Court 
Judge. For the purpose of this case we 
assume that there was some payment and 
endorsement which would have constituted a 
valid starting point for a fresh period of limi- 
tation under s. 20, Limitation Act, if the 
payment and endorsement had been made 
within the prescribed period. The question 
which we have to see is whether the pre- 
scribed period for s. 20 can be considered 
as extended in the present case by the 
fact that the period terminated and the 
endorsement and payment were made within 
the vacation of the Oivil Court. For the 
plaintiff learned Counsel claims that the 
provisions of s.4 enabled the plaintiff to 
make this claim. Section 4 prescribes: 

“Where the period of limitation prescribed for 
any suit, appeal or application expires on a day 
when the Court is closed, the suit, appeal or appli- 
cation may be instituted, preferred or madeon the 
day that the Court re-opens. " 

The -question is whether the words 
“prescribed period” in s. 20 can be en- 
larged by the provisions of s. 4, Learned 
Qounsel for plaintiff points out that s. 3 
says: 

Banjet to the provisions contained in ss, 4 
to 25 (inclusive), every suit instituted, appeal, pre- 
ferred, and application made after the period of 
limitation prescribed therefor by Sch. I shall be 
dismissed, although limitation has not been set 
up as a defence, ” 

He therefore argues that s.4 being the 
‘subject of this reference in s. 3, will apply 
in the manner he desires. But s. 3 merely 
refers tothe institution of suits or prefer- 
ment of appeals or making of applications. 
Now, the present question is not one of 
those three things but it is the question of 
a payment under s. 20. Now s. 4 is silent 
in ‘regard to any question of such a pay 
ment. Section 4 merely refers tothe fact 
that when the Court is closed and the period 
of limitation expires during that period the 
suit, appeal or application may be made on 
the day tbat Court reopens. The ques- 
tion in the present case has been the 
subject of a decision of their Lordships of the 
Privy Council reported in Maygbul Ahmad 
v. Onkar Pratap Narain Singh (2). In 
that cage no doubt the matter was éligthly 
different and there was a preliminary 


(2) 57 A 242; 155 Ind. Oas, 205; AI R 1935 P O 85; 
62 I A 80; 1935 O W N 527; (1935) M W N 438; 7R PO 
191; 41 L W 629; (1935) ALJ 578; 39 O W N 640; 68 
ML J 65; 61 O LJ 267; 37 PLR 395; 37 Bom. L R 
533; 1935 A L R 382; 1935 O L R 318 1B R479 
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decree in a mortgage suit and the period 
within which an application for a final 
decree could be made expired in the Civil 

Court vacation. Therefore under s. 4 it 

would have been open to the decree-holder 

to apply for his final decree on the day on 

which the Court re-opened. He did make ~ 
an application but he did it in a Court 

which had no jurisdiction and his petition 

was returned to him some days later and on 

the same day he presented the application 

to the proper Court. He claimed, therefore, 

that under the provisions of s. + and s. 14 

(2) his application was within time. The 

question was whether the decree-holder 

could add periods of limitation under s. 4 

and s. 14 (2) to the prescribed period. On 

the question of s. 4 on p. 248* their 

Lordships observed as follows: 

“The second period is the period of the long vaca- 
tion. In regard to that matter, the appellants 
seem to their Lordships to'be in a position which 
is in the nature of a dilemma. It is to be noted 
that there isa marked distinction in form between 
a 4ands, i4. The language employed in s. 4 
indicates that it has nothing to do with computing 
the prescribed period. What the section provides 
is that, where the period prescribed expires on a 
day when the Oourt is closed, notwithstanding 
that fact, the application may be made on the day‘ 
that the Court re-opens: so that there is nothing 
in the section which alters the length of the pres- 
cribed period; whereas in s. 14, and other sections 
of a similar nature in the Act, the direction 
begins with the words: ‘In computing the period 
of limitation prescribed for any application oer- 
tain periods shall be excluded, It therefore seems 
to their Lorpships that, where there is ground for 
excluding certain period under s. 14, in order to 
ascertain what is the date of the expiration of the 
prescribed period, the days excluded from operat- 
ing by way Of limitation have to be added to what 
is primarily the prescribed period; that is to say, 
if the prescribed period is three years, and twenty 
days ought to be excluded in order to determine, 
when the prescribed period expires, twenty days 
have to be added to the three years, and the date 
of the expiration of the prescribed period is thus 
ascertained.” i . 

Now this view of their Lordships has 
been the subject of reference by a Full 
Bench of the Lahore High Court reported 
in Shani Parkash v. Harnam Das 13). 
In that case there was a similar point in 
regard to an acknowledgment under s. 19, 
Limitalion Act, made during the period 
that the Court was closed for vacation. 
On p. 2367 col. 2, it is stated: : 

“So far as the first point is concerned, it is up- 
necessary to enter into any lengthy analysis of the 
admittedly conflicting rulings on the point, for the 
matter appears to mato be concluded by the daci- 
sion of their Lordships of the Privy Council 


(3) AIR 1938 Lah. 234; 174 Ind. Oas. 277; IL R 
(1938) Lah. 193; 40 PL R §33;10 R L 534, 

*Page of b7 A.—[id,] 

+Page of AIR 1938 Lah—[Ed] e 
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in Magbul Ahmad v. Onkar Pratap Narain 
Singh (2), In that case their Lordships of the Privy 
Council pointed out that there was a distinction in 
form between’s.4 and s. 14. The language em- 
ployed in s, 4 indicated that it had nothing to do 
with computing the prescribed period. According 
to their Lordships, all that the section provided 
was that the suit might be brought on the day 
when the Court re-opened if the Oourt happened 
to be closed when the period prescribed expired. 
There was, therefore, according to thier Lordships 
nothing in the section which altered the length of 
the prescribed period. The matter was otherwise 
under s. 14 and other sections of a similar nature 
where the words used were ‘in computing the 
period of limitation prescribed for any application 
certain period should be excluded.’ It appears to 
me clear that their Lordships of the Privy Council 
have therefore laid down that the words of s. 4, 
Limitation Act, do not extend limitation, and 
therefore the argument based on s, 4, Limitation 
Act, is of no force.” 

Now it appears to us that the ruling of 
their Lordships of the Privy Council 
governs the present case and that it would 
not be open toa Full Bench of thie Court 
fo take acontrary view of the language of 
s. 4, Limitation Act. Their Lordships have 
so clearly laid down thats. 4 has nothing 
to do with computing the prescribed period 
~ that it would be impossible for a Full 

‘Bench to hold the contrary. The argument 

for plaintiff involves the proposition that 
by virtue of s. 4, the prescribed period in 
s. 20 was extended. Their Lordships have 
held the contrary. Therefore we consider 
that the ruling of the Privy Council is con- 
clusive against the plaintiff. Learned Coun- 
sel for the plaintiff argued that the ruling 
of their Lordships of the Privy Council 
was merely, as regards s. 4, an obiter 
dictum. We do not consider that the state- 
ment in regard to s. 4 was at all an obiter 
dictum, and even if it were, it is a rule that 
High Courts must follow the dictum laid 
down by the Privy Council and cannot 
discard a dictum on the ground that it is 
obiter. The three learned Judges referred 
to a Full Bench of the Madras High Court. 
Learned Counsel for plaintiff states that 
this ruling is reported in Suryanaroyana 
Rao v. Venkataraju (4), That ruling was in 
Tegard to an acknowledgment made during 
the period of extension prescribed by s. 31, 
Limitation Act, which has since been re- 
pealed. As the section cf the Limitation 
Act extended the period, there is no doubt 
that the prescribed period would include 
the period so extended by law, but that 
case has no bearing on the present case 
because s. 4 does not extend the prescribed 


(4) 58 M 270; 153 Ind. Oas. 2; AIR 1935 Mad, 64; 
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period. It may be noted that rulings of 
this class had been referred toin the Full 
Bench ruling of this High Court in Shankar 
Lal v. Rana Lal Singh (1) at p. 2557, and 
had been there distinguished. 

For the reasons which we have given, we 
consider that the present reference of the 
Small Cause Court Judge cannot suitably 
be laid before a Full Bench because the 
matter is concluded by a decision of their 
Lordships of the Privy Oouncil. Accord- 
ingly, we direct that the reference be re- 
turned to the Small Oause Court Judge 
with the reply that the endorsement of 
payment at the back of the promissory 
note made more than three years after its 
execution but during the close holidays of 
the Uivil Oourts does not give a fresh start 
of limitation under s. 20 and s. 4, Limita- 
tion Act, and accordingly the suit of the 
plaintiff would be time-barred so far as this 
matter is concerned. 

D. Answer in the negative. 
~“¥Page of (1938) A L J.—[Ba.] 








CALCUTTA HIGH COURT 
Civil Appeal No. 1887 of 1936 
` August 17, 1937 
Nastm ALI AND B. K. MUKHERIBA, JJ, 
SEWALRAM AGARWALA AND ANOTHER 


— PLAINTIRFB-— A PPELLANTG 
versus 
ABDUL MAJID AND OTHERS—DEFANDANTS 
—RESPONDENTS 


Judicial Officers’ Protection Act (XVIII of 1850), 
e. 1—Magistrate having power to issue search and 
seizure warrant making order of seizure of oil tins 
alleged to contain adulterated stuff without issuing 
such warrant — Order sent for execution to Sub- 
Inspector of Police, who executing it—Order, tf illegal 
or without jurisdiction—M agistrate and Sub-Inspector 
if protected by s. L—Magistrate if also protected by 
8. 270 (2), Government of India Act, 1935 (25 & 26 
Geo. V Ch 42). 

The word “jurisdiction” in s. 1, Judicial Officer's 
Protection Act is to betaken in the sense of autho- 
rity or power toactin the matter and notin the 
sense of authority or power to do an act in a parti- 
cular manner. Even ifthe order of a judicial officer 
is not within the limits of his jurisdiction, he would 
still be protected, if at the time of making the order 
he believed in good faith that he had jurisdiction to 
make the order. 

Where therefore a Magistrate who has power to 
issue an owder for search and seizure under s. 96, 
Oriminal Procedure Code, on receiving a complaint 
that;the!plaintiff was selling adulterated oil and 
ghee, issues an érder for search and seizure of oil tins 


-from the plaintiff's shop, without issuing a search 


warrant in the prescribed form, believing in good 
faith that he could exercise his power under s. 96 by 
making auch order; this irregular or illegal exercise of 
power does notimply that the order itself was with- 
out jurisdiction and he is protested by s, 1, Judicial 
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‘Officer's Protection Act. The Sub-Inspector of Police 
who executes such order is also protected by s. 1 as 
he is bound to carry outthe order of the Magistrate, 
the order being within the jurisdiction of the Magis- 
trate in the sense that he had power to pass it. The 
Magistrate is further protected by «. 270 (2), of the 
Government of India Actas while making the order 
the Magistrate acted or at least purported to act as a 


' O. A, from an appellate decree of the 
Additional Sub-Judge, Rangpur, dated 
August 28, 1936. 

Messrs. S. K. Basu, Parimal Mukherjee 
and Ajoy Kumar Bosu, for the Appellants. 

Dr. 8, C. Basak and Mr. Ramaprosad Mu- 
kherjee, for the Respondents. 


‘servant of the Crown. 


Judgment.—This is a second appeal by 
the plaintiffs from the decision of the Addi- 
tional Subordinate .Judge, Rangpur, dated 
August 28, 1936, affirming a decision of the 
Munsif, Second Court of that place, dated 
April 9, 1936. The facts of the case are 
these : Defendant No. 1 was the Sub-Divi- 
sional Officer of Gaibanda in the year 1933. 
Defendant No. 2 was the Assistant Sub- 
Inspector of Police pcsted at Gaibanda 
Police Station in the same year, Defend- 
ant No.1 received. complaints from certain 
persons abont noxious and adulterated 
mustard oil and gtee being sold and being 
exposed to sale by several traders in the 
Gaibanda town. He also received an anony- 
mous petition tothe same effect. The plaint- 
iff's firm was named in the petition as one 
of those dealingin these offensive articles. 
Defendant No.1 thereupon made an order 


for a search and seizure of these articles 
at the premises of the plaintiffs’ firm. He 


made this order in writing on the body of 
the anonymous petition. No search war- 


“TANG, however, was issued in Form No, 8 of 


Sch. V, Oriminal Procedure Oode. The 
order of defendant No. 1 te search and seize 
was sent to the Officer in charge of the 
Gaibanda Police Station who directed de- 
fendant No.2 to execute it. The latter 
thereupon seized 457 tins of mustard oil 
lying in the plaintiffs’ shop on May 7, 1933, 
and left them in the custody of the plaint- 
iffs’ gomasta on his giving a jimba nama. 
On May 24, 1933, one Ashutcsh, the Sanitary 
Inspector of the District, who was autho- 
rized by the Commissioners of Gaibanda 
"Municipality made a complaint befpre de- 
fendant No. 1 against plaintiff No. 1 and his 
gomasta Hari Prosad under s. 6, Bengal 
Food Adulteration Act. 

On the basis of this complaint, proceed- 
ings under the Food Adulteration Act were 
started before defendant No. 1 against 
the accused. The complainant then applied 


“a 
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before defendant No-1 for a direction upon. - 
the Police to make over the seized articles 
tohim in order to enable him to produce... 
them in Court. This prayer was allowed on 
July 11, 1933, and the Police made over 
the custody of the articles tothe complains . 
anton July 13, 1933. While this case was 
pending, the plaintiffs applied to defendant 
No.1 for release of the articles under 
seizure stating that their indefinite detention 
was causing enormous pecuniary loss to 
them. Defendant No. 1 thereupon on Bep» 
tember 18, 1933; made an order to ‘the 
effect that the matter would be considered 
after the disposal of the food adulteration ` 
case against them. 
On July 5, 1934, the plaintiffs instituted . 
the present suit out of which this appeal . 
arises to recover Rs. 3,000 as damage from .‘ 
defendants Nos. 1 and 2 and the Secretary 
of State for India in Council for wrongful’ ` 
seizure and detention of their articles. ~. 
Plaintiff No. 1 and his gumasta were ulti: 
mately acquitted by this Court on August 
30, 1934, andthe articles were released- to 
the plaintifis on September 25, 1934. On 
these facts, the Courts below have -dis- 
missed the suit against defendants Nos. 1 
and 2. They have held that they are pro-"' 
tected by the Judicial Officers’ Protection 
Act (Act XVIII of 1850) for the followin 
reasons : a 
(1) That defendant No. 1 made the order 
for search and seizure under s. 96, Crimi- 
nal Procedure Code, in the bona fide dis- 
charge of his duty asa Magistrate as he 
intended tohold an enquiry into an alleged 
offeace under s. 272, Penal Code, of which: 
he took cognizance under s. 190 (e), Crie . 
minal Procedure Code ; (2) that the omis--~ 
sion by defendant No. 1 to issue a warrant 
for the search und seizure of the gocds “< 
amounted to an illegality but it did not 
take away the jurisdiction of the Magis- 
trate to order for a search under s. 96, Ori- 
minal Procedure Code ; (3) that defendant. 
No. 1 refused to return the tins of oil to the 
plaintiffs in the bona fide belief that he had ` 
powers under s. 516, Criminal Procedure 
Code to detain the goods until the disposal . 
cf the food adulteration case ; and (4) that 
defendant No. 2 executed the order of de- 
fendant No.1 to search and ‘seize as he 


took the order to be legal and was bound - ` 


to execute if, | . 
The suit against defendant No. 3 was dis- 
missed by the trial Court on the ground 


. that defendant No. 3 did not ratify the tort 


alleged to have been committed by his ser- 
vants, viz. defendants Nos. 1 and 2, either 
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directly or indirecly and that he did not 
derive any benefit from the acis of defend- 
ants Nos. 1 and2. This finding of the trial 
Judge was not assailed by the plaintiffs 
before the lower Appellate. Court. The 
appeal against defendant Ne, 3 in this 
Court was not pressed. The contention of 
the learned Advocate for the appellants is 
that on the findings of the Courts below, 
the suit ought to have been decreed against 
defendants Nos.1 and 2. It has been already 
pointed out that the Courts below have 
found that the order of defendant No, 1 
to search and seize the goods and his subse- 
quent order refusing to return the goods 
seized were made by defendant No. 1 in 
good faith in the discharge of his duties as 
.a Magistrate. The question is whether on 
“this finding, defendant No. 1 is protected 
"under the Judicial Officers’ Protection Act 
(Act XVIII of 1850). The Preamble of this 
Act shows that this Act was passed for 
the greater protection of the Magistrates 
and others acting judicially. The Act con- 
tains only one séction and it is in these 
terms: 

“No. Judge, Magistrate, Justice of the Peace, 
Collector or -other person acting judicially shall be 
liable to be sued in any Civil Oourt, for any act 
done. or ordered to bedone by him in the discharge 
of his judicial duty, whether or not within the 
limits of his jurisdiction; provided that he at the’ 
time, in good faith, believed himself to have juris- 
diction “to do ‘or order the act complained of; 
and no officer of any Court or other person, bound to 
execiite the lawful warrants or orders of any such 
Judgé, Magistrate, Justice of the Peace, Collector 
or other person acting judicially shall be liable to 
be'sued in any ‘Civil Court, for the execution’ of 
any. warrant or order, which ‘he-would be bound: 
to éxédute if within the jurisdiction of the ‘person 

| isstiing the same,” er 
By this section a Judicial Officer is pro- 
tected if he made the order in the discharge 
‘of-his judicial duties whether or not with- 
in’ the limits of his jurisdiction provided 
that he atthe time, in good faith, believed. 
hiniself to have jurisdiction to pass the 
order. The word “jurisdiction” in the sec- 
tion is to be taken in the sense of autho 
tity or power to act inthe matter and not 
in the sense of authority or power to do an 
act in a particular manner. Even if the 
order of a Judicial Officer is not within 
the limits of his jurisdiction, he would still 
_ be protected, if at the time of making the 

order be believed in good faith that he had 
jurisdiction to muke the order: Teyen v. 
Ram Lal (1). Defendant No. | had power 
to issue an order of search and seizure of 
the tins of oil from the shop of the plaint- 
iffs under s. 96, Criminal Procedure Oode. 


Q) 12 A 115; A W N 1890, 32. 
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the particular manner in which it ought to 
have been exercised, namely, by the issue 
of a search warrant. But this irregular or 
illegal exercise of power does not imply 
that the order itself was without jurisdic- 
tion. Further in this case defendant No. 1, 
atthe time when he made the order in good 
faith, believed that he could exercise his 
power under s. 96, by making an order 
only for the search and seizure. The 
Courts below were, therefore, right in dismiss- 
ing the suit against defendant No. 1. 


As regards the claim against defendant 
No. 2, the contention of the appellants 
is that he is not protected by the Judicial 
Officers’ Protection Act as he was not bound 
to carry out the order of defendant No. 1 
to search and seize the goods until and un- 
less a search warrant was issued by defend- 
ant No.1 in the prescribed form. The con- 
cluding portion of s. 1, Judicial Officers’ 
Protection Act (Act XVIII of 1450), how- 
ever, says that a person bound to exe- 
cute lawful orders of any Magistrate 
shall not be liable to be sued in any 
Civil Court for execution of an order 
which he would be bound to execute 
if witbin the jurisdiction of the person 
issuing the same. Defendant No. 2 was 
bound to execute lawful orders of defendant 
No.1. The order in question was within 
the jurisdiction of defendant No. 1 in the 
sense that he had power and authority to 
pass it though he did not exercise that 
power in the maner indicated by the 
Criminal Procedure Ocde. Defendant No. 2 
was, therefore, bound to carry out this order. 
In Teyen v. Ram Lal (|) cited above 
Edge, C. J. and Tyrrell, J. observed as 
follows: . 

“If the term “jurisdiction” in that concluding 
paragraph (the concluding portion of s. 1 of 
Act XVIII of 1850) were to be construed as meaning 
authority or power to issue the warrant in the 
particular matter and in the particular manner or 
form in which it was issued, the officer or person 
executing the warrant woull under the section 
obtain no greater protection than the law, without 
the aid of Act XVIII of 1850 already afforded him, 
the protection being extended only tv an ‘officer 
of any Court or other person bound to execute the 
lawful warrant’, etc. The protection to such 
officer or person aff.rded by the section was not 
against suits for executing lawful warrants or 
orders, but against suits for executing warrapts or 
orders which were not lawful, provided thal such 
warrant or ordgr was issued by a judicial officer 
in a matter within his jurisdiction, and uot 
merely in a matter in which such judicial officer 
had authority or power to issue the particular 
warrant.” Li 

Under the circumstances I am of opinion 
that defendant No, 2 is siso protected by 
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thé Judicial Officers’ Protection Act. The 
further difficulty in the way of the plain- 
tiffs is that defendant No. 2 is not at all 
responsible for the detention of these gocds 
and there is no material or finding on the 
record of the present case to indicate 
whether the plaintiffs have suffered any 
damage on account of the search and 
seizure of the goods by defendant No 2. 
In any view of the case, the claim against 
defendant No. 2 also cannot succeed. 
Dr. Basak on behalf of the respondents 
drew our attention to 8. 270, cl. (2) of the 
Government of India Act of 1935. The 
relevent portion of this clause isin these 
terms: 

“Any civil or criminal proceedings instituted 
whether before or after the coming into operation 
of this part of this Act, againes any person in 
respect of any act done or purporting to be done 
in the execution of his duty as a servant of the 
Orown in India or Burma before the relevant date 
shall be dismissed unless the Court is satisfied 
that the acts complained of were not done in good 
faith.” 

The answer of the learned Advocate for 
the appellants is that the defendant can- 
not take advantage of this statutory pro- 
vision of the Government of India Act, as 
before this provision can be applied, two 
things must be shown, namely (1) that 
the person did the act or purported to do 
it in the execution of his duty asa servant 
of the Orown, and (2) that the acts were 
done in good faith. So far as defendant 
No. | is concerned, it is nob disputed that 
he did pass the order in good faith. It 
cannot also be disputed, in view of the facts 
of the present case, that while making that 
order, he acted or at least purported to act 
as a servant of the Crown. 


As regards defendant No. 2 the contention 


` of the learned Advocate for the appellants - 


is that in View of the order issued to him 
by the Police Officer in charge cf the 
Gaibanda Police Station, defendant No. 2 
cannot be held to have acted in good faith 
when he seized 457 tins of oil inasmuch 
as he was asked only toseize tins contain- 
ing adulterated mustard oil and he had no 


materials before him atthe time of seizure. 


to satisfy himself that all thesa tins con- 
tained adulterated mustard oil. Olause (2) 
of s. 270, Government of India Act, lays 
* down that the action shall be dismissed 
unles$ the Court is satisfied that it was 
not made in good faith. The contention 
of the plaintifis in this caseis that they 
had no opportunity of showing that defen- 
dant No. 2 did not act in good faith as this 
section came into force only on April 1, of 
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this year. In view of our decision that 
defendant No. 2 is protected under the 
Judicial Officers’ Protection Act and that 
there are no materials to show that the 
plaintifs had suffered any damage on 
account of the search and seizure of the goods 
by defendant No. 2, it is not necessary ‘to 
pursue this point any further. The result 
therefore is that this appeal is dismissed 
and the decrees of the Courts helow dismiss- 
ing the suit against all the defendants are 
affirmed. But in view of the facts and 
circumstances of this case we direct the 
parties to bear their own costs throughout 
this litigation. 

8. Appeal dismissed. 
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RANGOON HIGH COURT 
Full Bench 
Civil Revision No. 117 of 1938 
July 22, 1938 
Ropgets, O. J., DUNKLEY AND 
Braunp, JJ. 
H. O. DEY—ApPLicant 
Versus 6 
BANGALEE YOUNG MEN'S O0 - 
OPERATIVE OREDIT SOOIKTY, Lrp.— 
RESPONDENTS 
Burma Co-operative Societies Act (VI of (1927), 
8. 50 (2) (f)—Rules made under—Burma Co-o pera- 
tive Societies Rules, (1931), r. 15—Jurisdiction of, 
Civil Courts is barred in respect of disputes còn- 
templated by r. 15-—Civil Procedure Code (Act V 
of 1908), & 9— Jurisdiction — Special tribunal 
appointed by Act--Jurisdiction of Civil Courts, if 
barred. AK D 

Rules made by the Local Government’ under, 
power conferred by s.. 50 (2) (fh Búrma. Co-, — 
operative Societies’ Act, tuke ‘away the jurisdiction, 
of the Civil Courts in respect of disputes contem- 
plated under r.°15, Crips v. Bunbury (1), relied 
on, Maung Kyaw Than, Co-operative Town Bank, 
Henzada (11), explained. eo 

Where a special tribunal, out of the ordinary 
course, is appointed by an act to determine ques- 
tions as to rights which are the creation of that 
Act, then, except so far as otherwise expressly pro- 
vided or necessarily implied, that tribunals 
jurisdiction to determine those questions is exclu- 
sive. Bhaishankar Nanabhai v. Municipal Corpora- 
tion 07 Bombay (10), relied on. 

[Case-law referred to.] 

C. R. agaist the decree of the Small 
Cause Court, Rangoon, dated March. 7, 
1938. f 

Dr. Rauf, for the Applicant. 

Mr. Dangali, for the Respondents. 


Roberts, C. J.—Tuis case has come 
betore the High Ccurt in revision from a 
judgment of we lhird Judge of the Small 
Cause Court, Rangoon, and has been re- 
ferred to a Full Bench for determination 
of the point of law involved. The defen- 
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dant in the suit was one of two guarantors 
on a bond and was sued as such by the 
respondent socieiy, it having been the prac- 
tice to entertain suits of this character by 
a Oo-operative Society against one of its 
members in the Law Courts in Burma. By 
the Burma Co-operative Societies Act (VI of 
1927), s. 50 (2) (f), the Lozal Government 
may, for the whole or any part of Burma 
and for any Co-operative Socisty or class 
of Oo-operative Societies, make rales to 
carry out the purposes of this Act, and in 
particular and without prejudice to the 
generality of this power may provide that 
any dispute touching the business of a 
Oo-operative Sociely between members cr 
past members of the Society or persons 
claiming through a member or past mem- 
ber or persons so claiming and the Gom- 
mittee or any officer shall be referred to 
the Registrar for decision or if he so directs, 
to arbitration, and shall prescribe the mode 
of appointing an arbitrator or arbitrators 
and the prosedure to be followed,ete, By 
r. 15- (1) (b) of the Burma Co-operative 
Societies Rules, 1931, every dispute touching 
the business of a Co-operative Society, 
between a member or past member or per- 
sons so Claiming and the Vommittee or any 
officer of the Society shall be referred to 
the Registrar. Section 9, Civil Procedure 
Oode, says: 

“The Oourts shall (subject to the provisions 
herein: contained) have jurisdistion to try all 
suits of a civil nature excepting suits of which 


their cognizance is either expressly or impliedly 
barred,” 


In my opinion the point raised-ig amply 
covered by authority. But before passing 
to consider it, I desire to observe that it 
appears to me that the Rule would ba 
unnecessary altogether if by its application 
the jurisdiction of the Courts was not taken 
away; parties to a dispute could always 
agree to refer it to the Registrar and in 
these circumstances the Rule would be un- 
necessary; whereas if the Rule is not to 
take away the jurisdiction of the Courts 
when the parties in dispute have not agreed 
to submit the matter to the Registrar, it 
would. become a dead letter. ‘The leading 
authority on this point appears to be the 
case in Crisp v. Bunbury (1) an authority 
which has remained unquestioned for over 
a hundred years. The action was brougot 
against the defendants for money had and 
received by them to the use of the plain- 
tif. The defendants were trustees of the 
Mildenhall Bank, which was aSavings Bank 


(1) (1832) 8 Bing. 391: 1 Moore & Scott 646; 1 L J 
(x s) O P 112; 34 & R747, : 
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to which the provisions of IX, Geo. IV, 
Ohap. 92, applied. Bys. 45 of that statute 
it was provided: f 

“That in case any dispute shall arise between 
any such institution or any person or parsons 
acting under them, or any individual depositor 
therein, the matter so in dispute shall be referred 
to the arbitration of two different persons to be 
chosen and appointed in the manner therein pointed 
out, etc.” , 

Tindal, O. J. said: | WP 

“It is undoubtedly true that the jurisdiction of 
the superior Uourt of Westminster is not to be 
ousted, except by express words or by necessary 
implication; m... . yet, where the object and intent 
of the statute manifestly requires it, words that 
appear to be permissive only shall be construed as 
obligatory, and shall have the effect of ousting 
the Oourts of their jurisdiction... Now in this 
case the Legislature has enacted that disputes of 
the description of the present ‘shall be referred 
—words which, in their natural force, denote an 
obligation, not a permission only: and ualess 
these words are construed to be compulsory on the 
plaintiff, they mean nothing. If they are not oom- 
pulsory onthe plaintiff, neither can they be so 
upon ‘any principle of fair construction upon the 
defendant. And if recourse to arbitration is not 
intended except when both parties choose to adopt 
it, then indeed the Act is made a dead letter; for it 
would be competent for both parties to 


refer the dispute to arbitration if they both 
agree upon it, without the intervention of the 
statute.” T 
Adopting the phraseology which the 
learned Cnief Justice later employed, 
it ig clear that in the present case the 
remedy by action is taken away and 


that of reference to the Registrar is sub- 
stituted in its place. Thecasa which I 
havecited is followed in principle by the 
cases in Armitage v. Walker (2), Hx parte 
Dayne (3), and Hack v. London Provident 
Building Society (4). In Municipal 
Permanent Investment Building Society v. 
Kent (5), it was held that when tha rules 
ofa Benefit Building Society established 
by statute provided forthe Settlemeat by 
arbitration of disputes bebweea the society 
and any ofits members, the Higa Oourt 
eculd not entertain an action by the 
society against amenver fur money due 
toit under covenant in mortgage deads 
executed by the member as suca to the 
society. The point upon which Lord Sel- 
borne delivered a dissenting judgment 
was that the disputes which nad arisen were 
not in ,so many words deined as 
matters in dispute between the society 


(2) (1835) 2 Kay & J 211; 2 Jur. (N s8) 13; MO R 
188. 

(3) (18419); 5 Dowl, & L 673, 18509 Q B197; 79 
R 832 


(4) (1883) 23 Oh. D 103; 52 LJ Oh. 54l; 48L T 
217; 31 W R392 

(3) 1884) 9 AG 260; 53 L J Q B 290; 51 L T 6; 
32 W R 681; 48 J P 352. : 
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or any person acting under 


them and 
any individual 


member thereof, or person 
claiming on account of any member. 
In this judgment Lord Blackburn ex- 
preasly referred to the decision in Crisp 
v. Bunbury (1), to which I have referred. 
I entertain no doubt that the rules made 
under the Burma Oo-cperative Societies 
Act take away the jurisdiction of the 
Courts in respect of disputes contemplated 
under r. 15. 

Itis clear that in India the same princi- 
ple has been accepted that where there 
has been a_ special tribunal set up, the 
jurisdiction of the Oivi! Courts has often 


been held to be barred: see Dacca Co- 
operative Industrial Union, Ltd. v. 
Dacca Co-operative Sankha Silpa 
Samities, Ltd. (6), Ramachandra v. 


Secretary of State (7), (a case under 
the Madras Forest Act) and Ganesh Mahdev 
v. Secretary of State (8). In this latter 
case it was heldthat the decision of a 
Oollectcr of Customs under s. 182, Sea 
Customs Act, 1879, was final and that the 
Courts would not intervene when certain 
silver imported into British India without 
payment of duty was confiscated by him, 
In Gopi Nath v. Ram Nath (9), the election 
of directors of a cooperative society 
being-part of the business thereof, the 
Court held that the intention of the Co- 
operative Societies Act, 1912 in India, was 
that this and any dispute of similar charac- 
ter should be referred for the decision of 
the Registrar: or the arbitrators appointed 
by him in accordance with the rules made 
under s. 43 and not to the Civil Court. 
They accordingly held that a suit brought 
by two preference share-holders in the 
Muthra District Oo operative Bank for a 
declaration that the four defendants had 
not been legally elected directors of the 
Bank and for an injunction to restrain 
them from acting as such was not 
maintainable. In Bhaishankar Nanabhai 
v. Municipal Corporation of Bombay (10) 
Jenkins, O. J. said at p. 609 *: 

“But where a special tribunal, out of the ordi- 
nary course, is appointed by an act to determine 
questions as to rights which are the creation of 
that Act, then, except so far as otherwise expressly 
provided or necessarily, implied, that „tribunal's 


(6) 42 O WN 391; 178 Ind. Oas. 363; AIR 1938 
Oal. 327; I L R (1938) 2 Osl, 103; 11R O 346, 

(7) 12 M 105, ? 

(8) 43 B 221; 49 Ind, Oas 4371, A IR 1919 Bom. 
ee pom L ae 

(9) 47 A 374; 86 Ind. Oas.. 585; A IR 19 X 
356; 23 A L J129, ” AN 

(40) 31 B 604; 9 Bom. L R 417. 

*Page of 31 B,—| Hid. 
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jurisdiction to questions is 


exclusive, 

“It is an essential condition of those rights that 
they should be determined in the, manner pres- 
cribed bythe Act to which they owe their existence, 
In such a case there is no ouster of the jurisdiction 
of the crdinary Courts for they never had any; 
there is no change of the old order of things; a new 
order is brought into being.” 


Our attention has been called toa 
dictum of Mosely, J. in Maung Kyaw 
Tha v. Co-operative Town Bank, Henzada 
(11), in which he says that there is nothing 
inr,15 expressly barring the jurisdiction 
of the Courts. This dictum in its terms 
does not deal with cases of implication, 
and we are satisfied that the learned Judge 
was merely emphasizing the fact that in 
the particular case he was governed by 


determine those 


express words. The argument for 
the respondents, if carried to its 
logical conclusion, would lead to an 
express disregard of the terms of 


8.9, Oivil Procedure Code, which clearly 
contemplates that the jurisdiction of the 
Courts may, by necessary implication, be 
avoided. In my opinion, therefcre, this 
application in revision must be allowed 
and the decree passed by the Third Judge 
of the Rangocn Small Cause Oourt must 
be set aside and the suit of the plaintiff- 
respondent society dismissed with costs 
in both Courts, Advocate’s fee in this Court 
five gold mohurs. a. a 

Braund, J.—I agree and have nothing: - 
to add. ei pe 


Dunkley, J.—I am of the-same-opinion. ©. 
The applicant was sued as guarantor on a >> 


bond for the re-payment of money borrow- > 
ed from the respondent ‘Co-operative: 
Oredit Society by one of its members, 
The applicant is also a member of the: 
society. By r. l5of the Burma Oo- operative 
Societies Rules, 1931, framed by the 
Government of Burma under 8.50 (2), 
Burma Oc-operalive Societies Act, 1927, © 
every dispute touching the business of 
a co-operative society between a member 
and the committee of the society shall be 
referred tothe Registrar It is conceded 
on behalf of the respondent society that 
the recovery of this loan is a “dispute, 
touching the business of a co-operative 
society.” but it is urged, that. r. 15, 
so far as it purported to restrict the 
jurisdiction of the Civil Courts must be 
construed alrictly, and that in strict: 
ness, the dispute is between the appli- 
cant and the scciety, and therefore, does 
not fall within the scope of r. 15. This is 


(11) (1937) Rang, 399; -173 Ind, Oas. 377; AI R, 
1937 Rang. 363; 10 R Rang. 343. ° ne 
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n ingenious attempt dlo draw a dis- 
tinction for this particalar purpose 
between the society and tbe committee of 
the society. Now, under s. 31 of the Act, 
the society is a bcdy corporate and under 
28. 2 (b) the committee means‘ the governing 
body to whom the direction of the affairs 
of the society is entrusted”. The suit for 
the recovery of the loan must, under s, 31 
be brought in the name of the society 
but there can be no dispute with the 
society as such. The suit was brought 
by resolution or order of the committee 
as the governing body of the society, and 
therefore, the dispute was in the strictest 
sense between the applicant and the 
commitiee. Section 9, Civil Procedure 
Code, enacts that the Courts shall have 
jurisdiction to try allsuits of civil nature 
excepting suits of which their cognizance 
is either expressly or impliedly barred. 
In Maung Kyaw Tha v. Co-operative 
Town Bank, Henzada (11) my brother 
Mosely, J. pointed out that the jurisdiction 
of the Civil Courts is not expressly barred 
byr. 15 of the Burma Co-operative 
Societies Rules, 1431, but he did not go 
on toconsider whether the jurisdiction 
of the Courts is barred by implication. 
That itis so barred is plain from the 
simple fact that as stated by my Lord 
the Chief Justice,if a dispute of the 
nature contemplated by the Rule could 
be brought by either party before the 
Courts for decision, the Rule would be of 
no force or effect. ` 
8. Petition dismissed, 
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Civil Revision Petition No. 891 of 1936 
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Firm MITTER SEN GANBSHI LAL— 

Decreu-H oLpERS—PEtTItionges 

versus 

KALYAN RAT—J vupament-Dest.e— 


RESPONDENT 

Civil Procedure Code (Act V of 1908), a8. 47, 
151, 152—Order amending decree passed not in 
execution but on separate application under 
88. J51-152—Whether falls under s. 47—Whether 
appealable- Revision, if  maintainable—Inherent 
jurisdiction when can be invoked—No appeal pre- 
, ferred though competent—Error in decree— Applica- 

tion under 8.15), maintainability of— Decree of 
trial Court merging in appellate decree—Appellate 
Court, if can amend it under s. 152. 

An order amending a decree not passed in exe- 
cution proceedings but on a separate application 
under ss. 151-182, Civil Procedure Code, cannot ip 
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any sense be held to fall under s8. 47, and no appeal 
lies from such an order. But the order amending 
the decree is itself not appealable and the mere 
fact that the appeal could have been presented 
from the amended decree is no bar to the enter- 
tainment of a petition for revision of the order in 
question as it is clearly passed without jurisdic- 
tion. Shujaatmand Khan v. Govind Behari <1), 
reiied on. 

A resort to ‘inherent’ jurisdiction is not per- 
missible where another remedy is open tothe per- 
son preferring an application under s. 151, Oivil 
Procedure Code. Where, therefore, a remedy by 
way of appeal is open to a person, he cannot in- 
voke the inherent jurisdiction of the Gourt. 
Virappa Govindappa v. Basappa Virabadrappa (2), 
relied on. 

But the mere fact that there was no appeal or 
that there was considerable delay is no bar to en- 
tertaining an application for amendment of decree 
by District Judge under s. 151, if in fact thero 
was an error in the decree, The District Judge 
can amend the decree even under s, 152, as the 
decree of the Subordinate Judge merges in the 
appellate decree. But this cannot be asked to be 
done as of right. The matter is one of discretion 


with the Court, andthe discretion has to be exer~ 


cised after duly considering all the circumstances. 
Kishori Mohan v, Chhango Lal (8) and Chettyar 
Firm v. Ko Yin Gyi (9), relied on, 

LOase-law referred to.] 

O. R. P. from an order of the District 
Judge, Ambala, dated June 25, 1936. 

Mr, Tek Chand, for the Petitioners. 

Mr. R. C. Soni, for the Respondent. 


Order.—This is an appeal from the 
order of the District Judge, Ambala, allow- 
ing an amendment of a decree passed by 
the Senior Subordinate Judga, Ambala. 
The order purports to have been passed 
under s. 151, Civil Procedure Code, and the 
material facts leading to the order are 
briefly as follows: -On June 15, 1921, a 
firm called Mitter Sen-Ganeshi Lal sued 
another irm named Manohar Lal Uggar 
Sain, on the basis of a bahi account and 
obtained a decree for Rs. 3,258-13 3 
against all the defendants on July 28, 
1924. It appears that the desree was 
executed from time to time against the 
defendants including the present appellant 
Kalyan Rai. Kalyan Rai raised an objec- 
tion in the course of the execution pro- 
ceedings that he was not personally liable : 
but his objection was rejected and the 
order of executing Court was upheld in 
appeal .to this Court: vide Civil Appeal 
No. 1199 of 1934, decided on Mareh 29, 
1935. Kalyan Rai had not appealed from 
the decree ôf the Senior Subordinate Judge 
but another defendant named Wazir Singh 
had appealed and it was held by the 
learned District Judge in his appeal that 
Wazir Singh was not personally liable, 
but only to the extent of his interest in 


. 
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the joint family property: vide order of 
the District Judge dated March 8, 1927. 

On December 17, 1935, Kalyan Rai 

presented an application to the District 
Judge, Ambala, for amendment of the 
decree passed by the Senior Subordinate 
Judge on July 28, 1924, on the ground 
that the decree was not in aecordance 
with the judgment. It was objected before 
the learned District Judge that as the 
decree of the Subordinate Judge merged in 
that of the District Court by reason of 
the appellate order, dated March 8, 1927, 
and as the decree of the District Judge of 
the later date was in conformity with his 
judgment, no application for amendment 
of the decree was competent. The learned 
District Judge, however, held that he had 
inherent jurisdiction to amend the decree 
as Kalyan Rai was prevented from apply- 
_ing to the trial Court for amendment of 
its decree merely by reason cf the ‘for- 
tuitous circumstance that another defen- 
dant, namely Wazir Singh had appealed 
from the decree and the decree had thus 
merged in the decree of the Appellate 
Court. On merits, he found that the judg- 
ment of the Senior Subordinate Judge 
dated July 28, 1924, showed that the 
decree was passed against the defendant 
firm as joint family concern and that the 
intention was to make the members of the 
family liable only to the extent of their 
share in the joint family property. He 
accordingly directed the decree to be 
amended by addition of a proviso that 
Kalyan Rai was liable only to the extent 
of his interest in the family property. 
From this decision the decree-holder firm 
has preferred the present appeal. 

A preliminary objection is raised that 
no appeal is competent from the order in 
question as if was passed under s. 151 
Civil Procedure Code, and that even a revi. 
sion 19 not competent as the appellant 
could have appealed from the- amended 
decree acccrding to s. 96, Civil Procedure 
Code. The first contention, namely that no 
appeal is competent appears to be correct. 
The appeal purports to be filed under s. 47 
Civil Procedure (ode, but the order in 
question was not Passed in execution pro- 
ceedings but on a separate application 
under ss. 151-152, Civil Progeedure Oode. 

. The order amends the decree of the Senior 
Subordinate Judge, Ambala, and cannot 
in any sense, be held to fall under s. 47 
Civil Procedure Code. The learned Counsel 
for the decree-holder further prayad that 
the memorandum of appeal be treated as a 
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petition for revision. As regards the con- 
tention of the learned Counsel for the res- 
pondent that no revision lies as an appeal 
could have been preferred from the amend- 
ed decree, the learned Oounsel urged that 
the order amending the decree was itself 
not appealable and that the mere fact 
that the appeal could have been presented 
from the amended decree was no bar to 
the entertainment of a retition for revi- 
sion of tte order in question as it was 
clearly passed without jurisdiction., In 
support of this contention, he relied ona 
Division Bench ruling of the Allahabad 
High Court reported in Shujaatmand Khan 
v. Govind Behari (1), which appears to be 
in his favcur. The amended decree was 
merely based upon the order challenged. 
As at present advised, I hold that a petition 
for revision is competent. 

The next question for consideration is 
whether the order in question was passed 
without jurisdiction. The learoed District 
Judge has held that he had inherent 
jurisdiction to amend the decree because 
Kalyan Rai was prevented by fortuitous 
circumstances from applying to the trial 
Judge for amendment of the decree. Kalyan 
Rai had, however, a clear remedy open to 
him by way of appeal in the first instance 
which he had not availed of. It has been 
noled above that Wazir Singh, another 
defendant, had appealed to the District 
Judge and had got the decree amended. It 
is true that under O. XLI, r. 33, Civil Pro- 
cedure (ode, it was open to the District 
Judge to amend the decree in respect of 
olher defendanis also, but even then 
Kalyan Rai did not appear and ask for 
such a relief and consequently this was not 
done. 

It is an established proposition that 
resort to ‘inherent’ jurisdiction is not per- 
missible where another remedy was open 
to the person preferring an application 
under s, 151, Civil Procedure Ccde. In the 
present instance, a remedy by way of 
appeal was clearly open to Kalyan Rai 
and he cannot therefore in my opinion 
invoke the inherent jurisdiction of the 
Court; ef Virappa Govindappa v. Basappa 
Virabadrappa (2). In my opinion the 
learned District Judge had no jurisdiction 
under s, 151, Civil Procedure Code, to amend 
the decree, as he did. It was urged, however, 
for the respondent that the learned Dis- 


aP A IR1934 All, 100; 147 Ind, Oss, 633;6 R A 
(2) AI R 1926 Rom. 139; 92 Ind..0as. 354; 27 Bom, 
LR 1511, 
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trict Judge could amend even the decree 
of a Subordinate Court under s, 151, Civil 
Procedure Ocde, and the mere fact that 
there was no appeal or that there was 
considerable delay was no bar to entertain" 
ing such an application if in fact there was 
an error in the decree. In support of this 
contention, reference was made to Kishori 
Mohan v, Chhanga Lal '3), Mohammad Raza 
v. Kam Saroop (4), Parsotam Das v. Moham- 
mad Hamid Mirza Beg 15), Jayavant Rao 
v. Narsing Sakharam (6), K. C. Mukerjee v. 
Ainaddin 139 Ind. Oas. 528 (7) and S. H. W. 
Hatton v. Hugh Harris (8). 

„After carefully considering these autho- 
rities I have come to the conclusion that 
there is force in this contention. [t would 
appear from Kishori Mohan v. Chhanga Lal 
(3), that the learned District Judge could 
amend the decree even under s. 152, as 
the decree of the Subordinate Judge had 
merged in the appellate decree. The same 
view receives support from Chettyar Firm 
v. Ko Yin Gyi (9). The learned District 
Judge was of opinion that he could not act 
under s, 152, Civil Procedure Code, as the 
decree of the District Judge was, in con» 
formity with the appellate-judgment., But 
this view does not appear to be correct. 

Although, however, the District J udge 

ad jurisdiction to amend the decree under 
8. 152, Civil Procedure Code, it would appear 
from the authorities quoted above that the 
respondent could not ask this to be done 
as of right. The matter was one of discretion 
with the Court, and the discretion had to 
be exercised after duly considering all the 
circumstances. It has been urged for the 
petitioner that Kalyan Rai has been guilty 
of gross negligence and laches, and that 
the | decree has been already executed 
against him personally more than once. It 
is further urged that the petitioner has 
now been deprived of other remedies by 
lapse ¿f time, On the other hand, it has 
been urged for Kalyan Rai that he had 
been pursuing other remedies to get rid of 


(3) 47 A 44; 82Ind. Oas. 1030: 5 ; 
Laa a A At 82Tnd. Ons. 1030; ATR 1925 Al 187; 
(4) 4 Luck, 562; 118 Ind Oas. 753; AI R 1999 


Oudh 385; 6 O W N 604; Ind. Rul. (1929) Oudh 449 
(5) 8 Tuck. 93: 139 Ind Oas 367; A IR 19 
Oudh 291; 90 W N 633; Ind. Rul. (los Oudh 
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W N97; Ind. Rul. (1932) Gal, 637. 
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the decree, that he challenged his personal 
liability from the outset and that the peti- 
tioner has gained an advantage to which 
he was never entitled. The material be- 
fore me does not appear to be sufficient to 
arrive at a correct finding on these points, 
which are relevant for determining the 
question whether this is a fit case for 
axercising the discretion conferred on the 
Court in amending a decree under s. 152, 
Civil Procedure Code. It seems therefore 
necessary to remand the case to the learned 
District Judge for re-decision of the petition 
with reference to s, 152, Oivil Procedure 
Code, after taking into considerations all 
the relevant facts bearing on the discretion 
to be exercised by the Court. 

I accordingly set aside the order of the 
learned District Judge passed under s. 151, 
Oivil Procedure Oode, and remand the case 
for re-decision under s. 152, Civil Procadure 
Code, in the light of the above remarks. 
No order as to costs. Parties ara directed 
to appear before the learned District Judge 
on February 17, 1937. 


8 Case remanded. 


MADRAS HIGH COURT 
Civil Appeal No. 8 of 1938 
August 8, 1938 
Panpeana Row, J. 
PELLUR VENKATASUBBAMMA 
AND ANOTSRR—APPELLAN1S 


VETSUS 
DEVVUR NARAYANA REDDI AND 
ANOTUBR—RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0, XXXVIII, 
r. 12—‘Agriculturist’, meaning of—Person possess- 
ing large extents of land cultivated by tenants 
whether ‘agricalturist’. 

The word ‘agriculturist’ in O. XXXVIII, r. 12, 
Civil Procedure Code, must be interpreted in the 
same sense in which itis used in ss 60 and 61, and 
it means a tiller of the soil who is unable to 
maintain himself otherwise. 

Where, therefore, a person possesses large extents 
of land most of which is cultivated by tenants, he 
cannot bedeemed to be an agriculturiss. 

O. A. against the order of the Sub-Judge, 
Nellore, dated November 6, 1937. 

Mr. K. Subramanian, for the Appel- 
lants. e . ; 

Messrs. P. Chandra Reddi and R. Rama- 
linga Reddi, for the Respondents. 


Judgment. —This isan appeal from tbe 
order of the Subordinate Judge of Nellore 
attaching certain agricultural produce 
before judgment. The only point urged in 
this appeal by the appellants whose crop 
was so attached is that the attachment is in 


6&0 


contravention of the provisions of 
O. XXXVIII, r. 12, Civil Procedure Code, 
which is to the following effect: 

“Nothing in this order shall be deemed to 
authorize the plaintiff to apply for the attachment 
of any agricultural produce in the possession of 
an agriculturist, or to empower the Ocurt to 
order the attachment or production of sach 
produce.” i 

It is contended by ihe appellants that 
they are agriculturists and tha‘ the attach- 
ment of agricullural produce which wasin 
their possessicn was opposed to the provi- 
sions of O. XX XVIII, r. 12, Civil Procedure 
Cede. This particular question does not 
appear to have been argued before the 
Court below and in any ease the order 
appealed from contains no reference to it. 
The point is no doubt raised in the affidavits 
filed in the Court below. From these 
affidavits, I find it impossible to say that 
the aprellants have succeeded in establish- 
ing their claims to be agriculturists. The 
same word is found in ss. 60 and 61, Civil 
Procedure Code, and the word “agriculturist” 
found tkerein has been interpreted by a 
recent Full Bench of this Court as meaning 
a tiller of the soil who is unable to 
maintain himself otherwise. Certainly, if 
this interpretation is applied to the appel- 
lants, they cannct be deemed to be agri- 
culturists, because they pcesess large extents 
of land most of which is cultivated by 
tenants. It is, however, argued that the 
word ‘agriculturist’ found in O. XXXVIII 
r. 12, must be interpreted in a sense differ- 
ent from the cense in which it is to be 
understocd in ss.€0 and 61 of the Code. I 
donot think there is any justification for 
making this difference in interpreting the 
same word fcund in different parts of the 
Ccde. It may be that certain werds found 
in s.60 were relied upon for the purpose 
of determining the meaning ofthe term 
‘agriculturist’ but that does not mean the 
same word ‘agriculturist’ found in 
O. XXXVIII, r. 12, must mean something 
different from the ‘agriculturist’ referred to 
in se. 60 and 6). Jam of opinion that the 
word must be interpreted in the same way 
throughcut and it follows, therefore, the 
appeal here must fail. The appeal is ac- 
cordingly dismissed with costs. 


N.-B. Appeal dismissed. 
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RANGOON HIGH COURT 
Special First Appeal No. 166 of 1937 
March 31, 1938 
Reserts, O. J. AND LUNKLESY, J. 
DAW NYUN AND ANOTHER — 
APPELLANTS 
versus 
MAUNG NYI PU—RESPONDENT 

Contract—Mother and her minor daughter entering 
into contract with film company —Mother agreeing that 
minor should do service for company and failing whick 
mother and daughter would compensate losa suffered 
by company Daughter failing to fulfill contract— 
Suit by company to recover loss — Daughter held not 
liable —Pledging of Children’s Labour Act(11 of 
1933), s.2—Agreement to pledge labour—Contract Act 
(IX of 1872), 5. 68 — Essentials to be proved —Monéy 
advanced for necessaries whether comes under 
s. 68. 

A mother and her minor daughter entered into a 
contract with a certain film company whereby the 
mother agreed that the daughter should act for the 
Company in certain films. One of the clauses of the 
contract was that if the daughter left the service 
without obtaining permission from the film company 
or if she failed to follow or broke the terms of the con- 
tract then the mother and the daughter must pay what- 
ever compensation the film company might demand 
in proportion to the extent to which the company 
had suffered loss, The mother was herself receiving 
the moneys under the earlier contracts, and she was 
promising to stand in the role of one who should use 
her influence with her daughter to enable the com- 
pany's expectations in respect of her to be realized. 
The company advanced certain amount to the mother 
to beadjusted against their future earnings. The 
daughter failed to carry out the contract where- 
upon the company brought a suit to recover the 
088 : ` 

Held, that the daughter was not liable; the mother 
was liable on her covenant to pay to the company 
any loss which they suffered in consequence, This 
was nota contract of indemnity by the mother. Her 
failure to earn the sum paid caused a loss tothe 
company of the moneys advanced and this was thus 
the measure of their damage and the amount of 
compensation payable by the mother. Cuming v. Hill 
(2) and Jamnabai v. Vasant Rao (3), relied on. fp. 
681, col. 1.) 

A agreement whereby the labour pledged is not to 
be expended till after the time by which the child 
hasbecome 15 years of age, is not one to pledge the 
labour of a child under 15. 

Under s. 64, Contract Act, it must not only be 
shown that moneys advanced were to be expended on 
goods suitable to the condition in life of the infant 
but also that they were suitable to infant's actual 
requirements at the time of sale and delivery as 
anyone who supplied necessaries to aninfant isin 
the positionof a legal creditor, so anyones who 
advances money to an infant for the purpcse of pro- 
curing necessaries is entitled to stand in the position 
ofa legal creditor. Nash v. Inman (4) and Lewis y. 
Alleyne (4), relied on. 

sp. F. A. against the decree of the 
Small Cause Court, Rangoon, dated Octo- 
ber 12, 1937. f 

Dr. Rauf, for the Appellants. 

Mr. Paget, for the Respondent. 

Roberts, O. J.—This is an appeal from 


a judgment and decree of the learned Offi- 


1938 


ċialing Chief Judge of the Court of Small 
Causes of Rangoon in favour of the plain- 
tif in a suit for recovery of Rs, 1,077, 
moneys advanced by the plaintiff to one or 
other of the defendants. Defendant No. 1 
Daw Nyun is the mother of defendant No. 2, 
Ma Than Tin, who was born in September 
1921, and is, therefore, stilla minor. Defen- 
dant No. 1 entered into a series of agree 
ments with the plaintiff, and defendant 
No. 2 purported to be a party to them, but, 
so far as she is concerned, being a minor she 
lacked any contractual capacity by reason 
of s. 11, Contract Act, and sny agreement 
entered into by her was void : Mohort Bibi 
v. Dharmodas Ghose (1). It was agreed 
between the plaintiff and defendant No. 1 
that Ma Than Tin should act for the 
plaintiff in connection with certain films, 
and in one of the contracts, Hx. G, entered 
into on June 22, 1986, para. 6 reads as 
follows: 

“Tf Ma Than Tin leaves the service without 
obtaining permission from A. I, Film Co or if she 
fails to follow or breaks the terms contained in 
paras. |, 2, 3, 4 and 5 (above) Daw Nyun and Ma 
Than Tin must pay whatever compensation A. I. 
Film Oo may demand in proportion to the extent to 
which the company has suffered loss.” 


If Ma Than Tin did not choose to do 
that which was expected of her and that 
which her mother had contracted she 
should do, the mother was liable on her 
covenant to pay to the company any loss 
‘which they suffered in consequence: Cuming 
v. Hill (2) and Jamnabai v. Vasant Rao (3). 
In my opinion, this was not a contract of 
indemnity by defendant No.1. Defendant 
No. 1 was herself receiving the moneys 
under the earlier contracts, and she was 
promising to stand in the role of one 
who should use her influence with her 
daughter to enable the plaintiff's expecta- 
tions in respect of her to be realized. 
The sums amounting to Rs. 1,077 paid by 
the plaintiff were paid as advances or loans 
to be adjusted against her future earn- 
ings. In other words, salary was paid in 
respect of which no work was done. Her 
failure to eurn the sums paid caused a 
loss to the company cf the moneys advance- 
ed and this was thus the measure of their 
damage and the amcunt of compensation 
payable by defendant No.l. As regards 
defendant No. 2, the case went to trial 
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-on the footing that the plaintiff did not 
admit her minority: but tnere was evi- 
dence of it, and no evidence in contradic- 
tion thereof was tendered and the learned 
Judge has impliedly found as a fact that 
she is a minor. She is, therefore, not liable 
under any alleged ccntract. Ths learned 
Judge dealt with two submissiens of law. 
The first was that Act If of 1933 applied 
because at the time of entering into the 
last contract, defendant No. 2 was under 15 
years of age; but this was not an agree- 
ment to pledge the labour of a child under 
15 because the labour pledged was not to 
be expended till after September, 1936, by 
which time the child had become 15 years 
of age, and the learned Judge is accord- 
ingly right upon this point The second 
submission was that the suit was brought 
on a contract entered into at a time when 
defendant No, 2 had nocontractual capacity. 
In dealing with this point the learned 
Judge referred tos. 68, Contract Act, and 
said he was satisfied that the moneys 
advanced to the defendants were advanced 
for necessaries and could therefore be 
recovered. First of all, with regard to the 
fcrm of the decree, that was inaccurate 
since Money in any event would only be 
payable out of the property of the minor 
and there could be no decree that she per- 
sonally should pay it. But in my opinion 
there was no evidence upon which he could 
find that the moneys advanced were 
advanced for necessaries. It was never even 
pleaded by the plaintiff that this was so. He 
would have had to show not only that the 
moneys were to be expended on goods suit- 
able to the condition in life of the infant 
but also that they were suitable to her 
actual requirements at the time of sale and 
delivery : see Nash v. Inman (4). 

Mr. Paget for the respondent has rightly 
contended that as anyone who supplied 
necessaries to an infant is in the position 
of a legal creditor, so anyone who advances 
money to an infant for the purpose of pro- 
curing necessaries is entitled to stand in 
the position of a legal creditor: Lewis v, 
Alleyne (5), but I find no evidence that 
these moneys were ever advanced fur such 
a purpcse. Defendant No. 1 said her daugh- 
ter had been earning a living out of the’ 
film work she did in Rangeon and ber hus- 
band agreed. This is far from proving that 
it was for the purpose of obtaining necessa- 
ries that defendant No. 2 received advances 

(4) (1908) 2K B 1; 7 LIK B 626; 98 L T 658; 24 
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of pay. Then it is said that some of the 
amounts paid were small, and the inference 
to be drawn is that advances were made to 
obtain necessaries urgently needed. In my 
opinion, no such inference can be drawn. 
Living in Rangoon may have been to the 
infant's best advantage, but there is no 
evidence whatever that she was notin a 
position to obtain necessaries unless the 
plaintiff made her advances of salary: In 
my opinion, therefore, the appeal of defen- 
dant No.2 should be allowed. All the ad- 
vances made before June 22, 1936, are more 


than covered by work done before that 


date so that Daw Nyun, defendant No. 1, 


“will have to refund advances which are all 


_ Visions 


made under Ex. G, and the appeal of defen- 
dant No. 1 will, therefore, be dismissed with 
costs five gold mohurs in each case. 

Dunkley. J.—I agree. I should have no 
difficulty in holding that, within the pro- 
‘of s. 68, Contract Act, money 
which was used for the purpcse of purchas- 
ing necessary articles was itself a neces- 
sary. Bat itis clear that, when a creditor 
desires to make use of the provisions of this 
section, the burden is upon him of prov- 
ing that the artices supplied, or the 
advance made, tothe minor were necessa- 
ries, and in this case this was not pleaded 
nor was any attempt made to prove it at 
the trial. 


8. Order accordingly. 


pr 


BOMBAY HIGH COURT 
Criminal Reference No. 58 of 1938 
Augut 24, 1938 
Beaumont, C. J. AND SEN, J. 
EMPEROR- PROSECUTOR 

versus 

SHANKAR SAYAJI DALVI—Acousgp. 

Criminal Procedure Code (Act V of 1898), ss. 197, 
1 (®—Village Police Patel, prosecution of—Sanc- 
tion, if necessary—Application of provisions of 
Code. 
A village Police Patel can give final judg- 
ment in cases coming unders. 14, Village Police 
Act. When he convicts or acquits, he is giving a 
“definitive judgment," therefore, be is a Judge 
within the definition of s. 19, Penal Oode, and, 


therefore, comes within the protection afforded to 


Judges and public servants under s. 197; Criminal 
Procedvfre Code e 

All that is laid down by s. 1 (2), Griminal Proce- 
dure Code, is thatthe procedure laid down by the 
Code is not to govern the actions of village Police 
Officers, but it does not mean that the provisions of 
the Oode are not to apply in the case of a complaint 
against a village Police Officer, 


Cr. R. made by the 
Ratnagiri. 


Sessicns Judge, 
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Messrs. 9. A. Desai and A. S. Navalkar, 
for the Accused, 

Mr. Y. V. Divit, for the Complainant. 

Beaumont, ©. J.—This is a reference 
made by the Sessions Judge of Ratnagiri 
asking us to quash the prosecution of a 
Police Patel of a village on the ground that 
no sanction from Government was obtained 
under s 197, Oriminal Procedure Code. 
The charge against the Police Patel is that 
in a case before him of abuse which he 
tried under s. 14, Village Police Act, he 
held that the complaint was groundless 
and dismissed it, but in forwarding the 
record and proceedings under & 17 he stated 
that he had convicted the accused. He 
is alleged, therefore, to have committed 
offences under ss. 218, 219, 220, 500 and 
197, Penal Code; and the question is whether 
Government sanction to the prosecution 
is required, Section 197, Criminal Proce- 
dnre Code, provides that: 

“When any person who is a judge within the 
meaning of s. 19, Penal Code, or when any Magistrate, 
or when any public servant who is not removable 
from his office save by or, with the sanctionof a 
Local Government or some higher authority, is 
accused of any offence alleged to have been committed 
by him, while acting or purporting to act in the 
discharge of his official duty, no Court shall take 
cognizance of such offence except with the previous 
sanction of the Local Government.” 

It is admitted in this case that the 
Police Patel is liable to be removed from 
his office without the sanction of the Local 
Government or scme higher authority, so 
that the only question which arises is 
whether he is a judge within the meaning 
of the section. Section 19, Penal Oode, 
defines a “Judge” as including any 
person whois empowered by law to give, 
in any legal proceeding, civil or criminal, a 
‘definitive judgment’. [ take it thata 
‘definitive judgment’ means a final judg: 
ment. Bo the question is whether the 
Police Patel can give a final judgment. 
In my cpinion, he can do so in cases under 
e. 14, Village Police Act. That section 
enables him to try, and on conviction, to 
punish as therein mentioned any person 
charged with committing certain petty 
offences. I think that when he convicts or 
acquits, he is giving a ‘definitive judgment.’ 
Tnerefore it seems to me that he is a Judge 
within the definition of s. 19, Penal Oode, 
and therefore comes within the protection 
afforded to Judges and public servants 
under s. 197, Criminal Procedure Code. 

It has been suggested that s. 1, sab- 
s. (2), Criminal Procedure Code, prevents 
the application of s. 197 to a village 
Police Patel because that sub-section 
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provides, among other things, that the 
Criminal Procedure Code shall not apply 
to village Police Officers in the Presidency 
of Bombay. It seems to me that all that is 
meant by that provision is that the proce- 
dure laid down by the Code is not to 
govern the actions of village Police Officers 
but it does not mean that the provisions of 
the Code are not to apply in the case of a 
complaint againsta village Police Officer. 
1 have known cases in which the Police 
Patel ofa village has been charged with 
others with the offence of dacoity. It is 
obvious in such a case that the proceed- 
ings against the Police Patel must be 
covered by the Criminal Procedure Gode. 
All that sub-s. (2) of s. 1 means is that 
the procedure to be followed by the 
village Police Officers is not to be governed 
by the Criminal Procedure Code. | think, 
therefore, that the learned Sessions Judge is 
right in the view he takes, riz., that the 
sanction of Government must be obtained 
to this prosecution. Apparently, an 
attempt was made to obtain the sanction 
of Government, but the First Olass Sub- 
Divisional Magistrate took the view that 
no sanction was necessary. That view was 
wrong and we must quash the present 
complaint. The complainant can apply to 
the proper authority for Government sanc- 
tion to a fresh prosecution. 


D. Complaint quashed. 
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Harrles, J.—This is a reference to a 
Full Bench by a Division Bench ina case 
in which the two learned Judges consti- 
tuting that Bench have disagreed on 
questions of fact. The suit, out of which the 
appeal arises, was brought by the plaintiff 
for a sum of Rs. 12,477-4-6 being as to 
Rs. 5,177-4-6 expenses alleged to be due to 
tke plaintiff and as to Rs. 7,400, arrears of 
salary alleged to be due to the plaintiff. 
The defendant denied the alleged terms of 
employment and pleaded that the plaintiff 
had received all that he was entitled to. 
The learned Civil Judge who heard the 
case at first instance decreed the plaint- 
iff's claim for Rs. 1,950 only and against 
that decree the defendant preferred a first 
appeal tothis Court. The learned Judges 
constituting the Division Bench which 
heard the appeal disagreed. Thom, J. (as he 
then was) accepted the defendant's conten- 
tions and would have allowed the appeal 
and would have dismissed the plaintiff's 
claim in its entirety. Iqbal Ahmad, J. was, 
however, of opinion that the decree of the 
learned Givil Judge should be maintained 
and he would have dismissed the appeal. 
It isto be observed that the points upon 
which the learned Judges differed involved 
purely questions of fact and no point of 
law arose in the case. The question then 
arose as to what course the Bench should 
follow, Conflicting decisions in this Court 
and other Courts were cited to the Bench 
and eventually they referred the matter to 
the learned Chief Jestice for the constitu- 
tion of a larger Bench to decide the ques- 
tion as to what course should be followed 
in this case. This Full Bench has now been 
constituted to decide the matter. 

Unfortunately, the Division Bench in 
their referring order do not formulate a 
precise questizn to be answered, but in my 
view, the question which arises and which 
we have to decide can be stated in these 
terms: “Is the procedure to be adopted by 
this Court in cage of an equal divisicn cf 
opinion between Judges constituting a | 
Division? Bench heartoug a first appeal to’ 
be governed by cl. 27 of the betters 
Patent of this Couri or by s. 98, Civil Pro- 
cedure Code.” The appellant has contend- 
ed that the procedure to be adopted in cases 
of this kind is that laid down in cl. 27 of 
the Letters Patent of this Oourt. That 
Olause reads as follows: 

“And we do hereby declare that any function 


. 
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which is hereby directed to be performed by the 
said High Court of Judicture at Allahabad in the 
exercise of its original or appellate jurisdiction 
may be performed by any Judge or by any Divi- 
sion Oourt thereof appointed or constituted for 
such purpose in pursuance of s., 105, Government 
of India Act, 1915, and if such Division Court is 
composed cf two or more Judges and the Judges 
are divided in opinion as to the decision to be 
given on any point, such point shall be decided 
according to the opinion of the majority of the 
Judges if there shall be a majority, but if the 
Judges should be equally divided, they shall state 
the point upon which they differ and the case 
shall then be heard upon that point by one. or 
more of the other Judges and the point shall be 
decided according to the opinion of the majority 
of the Judges who have heard the case including 
those who first heard it.” 

Tt is fo be observed that cl. 27 of our 
Letters Patent applies to cases not only of 
differences of questions of law but also to 
cases where the Judges have differed on 
questions of fact and this section direcis 
that where there is such a difference of 
opinion, the learned Judges must state the 
point or points upon which they differ and 
such point or points must then be decided 
by another Judge or Judges and eventually 
the point cr points are to be decided accord- 
ing to the opinion of the majority of the 
Judges who have heard the case including 
those who first heard it. According to the 
appellant this section clearly governs this 
case and therefore the points of fact upon 
which the Judges differed must be referred 
to another Judge or Judges for his or their 
opinion. On the other hand the respondent 
contends that this matter is governed by 
5. 98, Civil Procedure Code, which is in 
these terms: 

(1) Where an appeal is heard by a Bench of two 
or more Judges, the appeal shall be decided in 
accordance with the opinion of such Judges or of 
the majority (if any) of such Judges, 

(2) Where there is no such majority which con- 
curs in a judgment varying or reversing the decree 
appealed from, such decree shall be confirmed: 

Provided that where the Bench hearing the 
appeal is composed of two Judges belonging to a 
Court consisting of more than two Judges and tke 
Judges composing the Bench differ in opinion on 
a point of law, they may state the point of law 
upon which they differ and the appeal shall then 
be heard upon that point only by one or more of 
the other Judges, and such point shall be decided 
according to the opinion of the majority (if any) 
of the Judges who have heard the appeal including 
those who first heard it, 

(3) Nothing in this segtion shall be deemed to 
alter or otherwise affect any provision of the 
Letter? Patent of any High Court.” 

It may be observed that tke Proviso to 
this sub-s. 2 only dea's with a case in which 
the Judges composing a Division Bench 
have disagreed on a point of law. Further 
it is not obligatory on such a Bench to 
state the point of law upon which they 
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differ but they may do so. The respondent 
contends that this section clearly governs 
the present case and, as there his been no 
disagreement on any question of law, and 
there is no majority which concurs in a 
judgment reversing the decree appealed 
from, such decree must be confirmed. The 
appellant, however, contends that s. 98, 
Oivil Procedure Code, has no application 
to the facts of the present case by reason 
of the provisions of sub-s. (3) of that 
secliin. Tnat sub-section makes it clear 
that nothing in s 93isto be deemed to 
alter or otherwise affect any provision of 
the Letters Patent of any High Court. 
Accordingly it is argued that as s. 27 
of our Letters Pa‘ent deals with the pro- 
cedure to be adopted in case of disagree- 
ment, that section still applies as i: has 
not been affected in any way bys. 98, 
Civil Procedure Code. 

The respondent, however, contends that 
s. 27, Letters Patent of this High Oourt, 
does not govern the procedure to be 
adopted with regard to appeals brought 
otherwise than under s. 10, Letters Patent. 
In short, the argument is that s. 27, Letters 
Patent, applies only to Letters Patent 
Appeals proper, that is, appeals from 
decisions of Single Judges of this Court 
hearing matrimonial and testamentary suits 
and company matters and appeals where 
a Single Judge of this Court has granted 
leave to appeal under Letters Patent, It 
is urged that 5.27 has no application to 
other appeals because such are not heard 
by this Court under any provisions of the 
Letters Patent, but on the contrary, are 
heard by this Qourt by reason of the pro- 
visions of the Oivil Procedure Code, and 
the Beagal, Agra and Assam Civil Courts 
Act, 1887. The Oivil Procedure Code, by 
8. 96 gives a rigot of appeal but does not 
state to which Court such appeals will 
lie. Section 21, Bengal, Agra and Assam 
Civil Courts Act, 1887, provides, however, 
that appeals from decrees of a Subordinate 
Judge where the value of the original suit 
does not exceed Rs. 5000 lie to the District 
Judge and all other appeals lie to the 
High Court. It is contended that the 
jurisdiction of this Oourt to hear a first 
appeal is conferred upon this Court by the 
Code andthe Bengal, Agra and Assam 
Civil Courts Act, 1887, and, therefore, the 
provisions of the Code as to the proce- 
dure to be followedin cease of disagree- 
ment must apply and that the provisions 
of the Letters Patent dealing with such 
an event are wholly inapplicable. 
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There is a great mass of conflicting 
authority upon this question. Recent Full 
Bench decisions of the Madras and Lahore 
High Cours, however, favourthe view that 
in case of a disagreement between Judges 
constituting a Division Bench hearing a 
first appeal, the provisions of the Letters 


Patent of those Courts apply and not the . 


provisions of s. 9s of the Code. In Immi- 
disetti Dhanaraju v. Motilal Daga (1) the 
learned Judges hearing certain miscella- 
neous appeals arising out of execution 
proceedings in amofussii Court disagreed 
and the matter was referred to a Full 
Bench to decide what procedure was to be 
adopted. After a full consideration of the 
authorities, a Full Bench consisting of 
Kumaraswami Sastri, Ramesam and 
Reilly, JJ., held that in such a case the 
procedure to be followed was that laid 
down in s. 36, Letters Patent of the Madras 
Court (corresponding to s, 27, Letters 
Patent ofthis Court) and not by s. 98, 
Oivil Procedure Code. A similar view was 
taken by a Full Bench of the Lahore High 
Court in Sardar Bibi v. Haq Nawaz Khan 
(2). In that case the members compcsing 
a Division Bench disagreed in an appeal 
from a decree pasced by a learned District 
Judge and the question asto what pro- 
cedure was to be followed was referred to 
the Full Bench. The Full Bench consist- 
ing of Tek Ohand, Dalip Singh and Abdul 
Qadir, JJ., held tnat as a result of the 
addition of sub-s. (3) to e. 98, Civil 
Procedure Code, made by the Repealing 


and Amending Act (XVIII of 1929), tkat- 
section had ro application to cases hearing’ 


by a Division Bench of a Chartered High 
Court whether on appeals frum decrees of 
Subordinate Courts or from decrees passed 
by aJdudge of the High Court on the 
Original Side. All cases of difference of 
opinion amoung Judges ccmposing a Divi- 
sion Bench are governed by cl. 26, Letters 
Patent (ccrresp.nding with our cl. 27) and 
the Division Bencn should state expressly 
the pointscf difference. On the otuer 
hand there are a number of Bench 
decisicns of this Court and other High 
Courts tothe contrary and I shall deal 
with these later in this judgment. Section 
27, Letters Patent of tLis Court, opens wite 
these words: 

“And we do hereby declare that any function 
which is hereby directed to be peaformed by 


(1) 52 M 563; 116 Ind. Cas, 313; 29 L W 923; AIR 
1920 Mad. 641, 57 M L J 264; Ind. Rul, (1999) Mad. 335 
4 z kah 

. (BY AIR 1934 Leh. 371; 149 Ind, Oas. 575; 15 L 
< 495; 85 PLR 760; 6R L 708 (F B), 
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the said High Court of Judicature at Allahabad 


jn the exercise of its originalor appellate juris- 
diction may be performed by any Judge or by any 
Division Court....... 3 


Then follow the provisions as lo the 
procedure to be applied in case of difference 
of opinion. Olearly appeals which have 
been preferred under the provisions of cl. 10, 
Letters Patent, are governed by cl. 27, 
Letters Patent, because the Division Bench 
hearing a Letters Patent Appeal is obviously 
performing a function which the Letters 
Patent direct this Court to perform. Is a 
Division Bench of this Court hearing an 
ordinary first appeal performing a function 


‘which the Letters Patent direct this Court 


to perform? If it dces not, then clearly 
cl. 27, Letters Patent, can have no applica- 
tion in cases of disagreement. However, 
if in hearing a first appeal, this Court is 
performing a function directed by the 
Letters Patent, then it appears to me to 
follow from the precise terms of cl. 27 that 
the provisions relating to the procedure in 
case of disagreement are thcse laid down in 
s. 27, Letters Patent, and not those laid 
down in s. 98, Civil Procedure Code. The 
recent addition of sub-s. 3to s. 98, Civil 
Procedure Code, makes that section in- 
applicable if the case falls within any of 
the provisions of the Letters Patent. The 
clause of the Letters Patent relating to the 
civil appellate jurisdiction of this Oourt is 
cl. 11 which is in these terms: 

“And we do further ordain that the said High 
Court of Judicature at Allahabad shall be a 
Court cf Appeal from the Oivil Courts of the 
said territories and from all other Courts to 
which there is now an appeal to the Sudder Dewanny 
Adawlat and shall exercise appellate jurisdiction in 
such cases ag are subject to appeal tothe said High 


Court by virtue of any laws or regulations now in 
force." 


This section clearly directed the High 
Court to exercise appellate jurisdiction in 
such cases a9 werc subject to appeal to the 
High Coart by virtue cf any laws or regula- 
tion then in force. In order to fully under- 
stand the effect of this section, it ia 
necessary in my view shortly to consider 
the position existing before the Letters 
Patent to the various High Courts were 
In 1861 the British Legislature 
passed the High Ocuris Act which provided - 
for the creation of High Courts in the,three 
Presidencies of Madras, Bengal and Bembay. 
Section 8 of that Act provided that when the 
three High Courts came into existence, the 
Appellate Courts then existing were to 
be abolished. Those Courts were the 
Supreme Court, the Courts of Sudder 
Dewanny Adawlat, Sudder Nizamat Adawlat 
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and Sudder Faujdar Adawlat and s. 9 
of the Act provided that the jurisdiction of 
the absolished Courts was thereafter to be 
vested in the High Courts of the three Presi- 
dencies. 

Section 16, High Courts Act, 1861, pro- 
vided for the establishment thereafter by 
Letters Patent of High Courts in other 
areas and it was under the provisions con- 
tained in this section that Letters Patent 
were issued by Her Majesty Queen Victoria 
creating the High Court for the North- 
Western Provinces at Allahabad, Section 
16 provides that subject to the provisions of 
the Letters Patent creating a High Court 


in areas other than the Presidencies, all the | 


‘provisions of the Act should apply to 
such Court. Before the Letters Patent were 
granted to this Oourt in 1865, the Civil 
Appellate Court was the Sudder Dewanny 
Adawlat and by reason of the High Courts 
Act, 186], and the Letters Patent, 1°65, the 
Court of the Sudder Dewanny Adawlat was 
abolished and its appellate jurisdiction was 
vested in this Court. Thereafter this 
Court became the Appellate Court for the 
whole of the Provinces exercising the old 
jurisdiction of the Sudder Dewanny 
Adawlat. The Court of Sudder Dewanny 
Adawlat undoubtedly heard first and second 
appeals: see ss. 332 and 379 (Act VIII of 
1859) and ss. 23 and 25 (Act XXIII of 1861). 
This jurisdiction undoubtedly vested in 
this High Court Fy reason of the provisions 
of ss. 8,9 and 16 (High Courts Act, 1861) 
the moment this Court came into existence 
after the granting of the Letters Patent. It 
follows, therefore, that this Court was first 
given jurisdiction to hear first appeals by 
the Letters Patent which were issued to this 
Court pursuant to the provisions of the High 


°” `- Courta Act, 1861. 


The question now arises whether the 
jurisdicticn of this Oourt to hear first 
appeals is still giventoit by s. 11, Letters 
Patent, or has that section been repealed 
by some other statute and jurisdiction 
granted by such repealing statute? Olause 
35, Letters Patent of this Oourt, provides for 
possible amendment or repeal of the provi- 
sions of the Letters Patent by the Governor- 
General in Legislative Council ur the 
e Governor-General in Gouncil. In my view, 
however, this Court would not readily hold 
that an enactment not expressly, purporting 
to repeal or amend the Letters Patent had 
impliedly done so. In cases, however, where 
the provisions of an Act of the Central 
Legislature are wholly at variance or in- 
consistent with the Letters Patent, such 
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implied. 

As I have stated, s. 96, Civil Procedure 
Code, does not in terms give this Court juris- 
diction to hear appeals. Lt merel; states that 
an appeal shall lie from every decree passed 
by any Oourt exercising original jurisdic- 
tion to the Court authorized to hear appeals 
from the decisions of suca Gourt. By s. 11, 
Letters Patent, this Court was authorized 
to hear all appeals which the Court of 
Sudder Dewanny Adawlat was authorized 
so to do. As I have stateds. 21 of tne 
Bengal, Agra and Assam Oivil Oourts Acts 
1887, now provides that in cases where the 
value of the original suit does not exceed 
Rs. 5,000, the appeal from the decree of a 
Subordinate Judge is to lie to the District’ 
Judge, waereas in other cases, it is to lie to 
this Court. Oan ib be argued that at the 
present day it is this section of the Civil 
Courts Act, 1887, which gives this Court 
jurisdiction to hear frat appeals where the 
original suits were valued at more than 
Rs. 5,000? Section 21 does not in terms 
direct this Court to hear such appeals. It 
merely states that such appeals will lie to 
this Oourt. Further this Act does not purport 
to repeal or amend in any way the provi- 
sions of the Letters Patent of this Oourt or 
of the High Court of Calcutta. Again this 
section—if it does confer any jurisdiction— 
does not confer upon this Court aay juris- 
diction which it did not previously possess. 
Section 21 of the Bengal, Agra and Assam ~ 
Civil Courts Act, 1887, is merely a re-enact-- 
ment with slight variation of s. 22, Bengal 
Civil Courts Act, 1871, and that latter sec- 
tion re-eenacts with slight variation earlier 
provisions contained in the various Bengal 
Regulations which were in force when this 
High Oourt came into existence, f 

In 1865 when the Letters Patent to this 
Oourt were granted, first appeals of low 
denomination did not lie to the Oourt of the 
Sudder Dewanny Adawlat, though that 
latter Court had by Aet VIII of 1999 juris- 
tion to hear special appeals (similar to the 
present second appeals) from the decisions 
in regular appeals by the Courts subordi- 
nate toit. It will be seen, therefore, that 


“8, 21 of the Bengal, Agra and Assam Civil 


Courts Act, 1887, doesnot confer jurisdic- 
tion upon this Court for this first time but 
merely deals with the class of case in which 
a first appeal should not lie to this Gourt,- 
The section confers to new jurisdiction’ 
and the most that can be said of it is that 
it might have taken away jurisdiction which- 
otherwise this Oourt would have had. In 
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my judgment, the Bengal, Agra and Assam 
Civil Courts Act, 1887, and the earlier 
statute which it replaced, did not confer 
any jurisdiction upon this Court but merely 
affirmed jurisdiction which it already pos- 
sessed. In my judgment, this Court even 
to-day derives its jurisdiction to hear firat 
appeals from the provisions of the Letters 
Patent which were granted pursuant to the 
High Courts Act, 1861. 

Immediately after the Letters Patent 
were granted, it appears to have been agreed 
that the High Courts did derive their 
jurisdiction to bear first appeals from the 
provisions of the Letters Patent and conse- 
quently the provisions of the Letters Patent 
relating to cases of disagreement between 
Judges of a Division Bench hearing a first 
appeal were governed by the terms of the 
Letters Patent. 
Bench of the Madras Hign Court in 1870 
in Nundeeput Mahta v. Mr. Alexander Shaw 
Urquhart (8). In that case it was held that 
where two Judges of a Division Bench differ, 
instead ofa reference and a re-argument 

befcre cne or more other Judges, as pro- 
vided bys. 23, (Act XXIII of 1861), the 
practice under s. 36, Letters Patent of 1865: 
(corresponding to s. 47, Letters Patent of 
this Court) is that the judgment of the 
Senior Judge prevails. It is to be observed 
that before any High Ccurt was created, 
s. 23, (Act XXIII of 1861) provided the 
procedure which was tobe followed in the 
then Appellate Courts when members of 
a Bench differed. This Full Bench case 
of the Madras High Oourt Nundeeput Mahta 
v.Mr. Alexander Shaw Urquhart (3), makes 
it clear that after the creation of the High 
Courts; the provisions of their respective 
Letters Patent were to apply in cases of 
disagreement in first appeals and not the 
provisions of the earlier statute which were 
jn existence atthe date the Hign Oourts 
eame into being. 


In 1877 a new Civil Procedure Uode was: 
enacted and in it were provisions somewhat. 
similar to tke provisions of the present. 
s. 98, Civil Procedure Code, without, how- 
ever, anything corresponding to the present: 
subs. 3 of that section. These provisions. 
were re-enacted ty s, 575, Civil Procedure: 
Code of 1852. That secticn, however, did 
not contain anything corresponding to the 
present subs. 3 of s. 98, Civil Procedure 
Code, and further neither of these Codes 
had any provision correspouding to the 
present s.4, Oivil Procedure Code. After 


(3) 13 W R 209; 4 BL R 181, 
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the enactment of these Codes óf 1877 and 
1852, Courts in India were inclined to the 
view that the provisiens of s. 75 of the 1882 
Ccde had repealed or amended the pro- 
visions of the Letters Patent of the various 
High Courts and the trend of decisions was 
to the effect tuat cl. 27, Letters Patent of 
this Court and corresponiling clauses in the 
Letters Patent of other High Courts must 
be confined to Letters Patent Appeals 
proper and did not apply to first appeals 
and appeals brought under tke provisions 
of the Code or any other Act. This was 
held in this Court in thle Full Bench case in 
Husaini Begom v Collector of Muzaffar- 
nagar (4). The Oodeof 1852 was repealed 
and replaced by the Civil Procedure Code, 
1908, and for the first time there appeared 
a saving section, viz. Section 4, Civil Pro- 
cedure Code, 1908, which provides that in 
the absence of any specific provision to the 
contrary, nothing in the Code is to be 
deemed to limit or otherwise affect any 
special or local law then in force or any 
special jurisdiction or power conferred or 
any special form of procedure prescribed 
by any other law for the time being in 
force. After the 1903 Code was enacted, 
the members of a Division Bench of tha 
Bombay High Oourt disagreed in an appeal 
from a Single Judge of that Court sitting 
on the Original Side and the question upon 
which the learned Judges disagreed was 
referred under s. 98 (2) of the 1908 Code to 
two Judges without the parties objecting 
to the jarisdiction. After such a reference 
the case was decided against the plaintiff 
who appealed to His Majesty in Council. 
In that appeal, Bhai Das Shiv Das v. Bai 
Gulab (5), their Lordships held that cl. 36, 
Letters Patent of the Bombay High Court 
which provided that if Judges composing 
a Division Bench were equally divided in 
opinion, the opinion of the Senior Judge 
was to prevail was not affected by s. 98 12), 
Civil Procedure Code, 1903, which provided 
a different procedure in those circum- 
stances 


It has been argued strenuously by the 
appellant that this case disposes of the 
question which is now before this Full 
Bench and such appears to have been the 
view of the Full Bencheof the Madras High 
Court in Immidisetti Dhanaraju v. Moté Lal 


(4) 11 A 116, Æ W N 18-9, 27 (F B). 

(5) 45 B 718; 60 Ind. Cas. 822; AIR 1921P 06; 48 
1A181; 40MLJ 519; 25 O WN 605; 330 Lg 488, 
19 A L J 409; 23 Bom, L R t23; 3U PL R(P 0) 22: 
14 L W 7; (1921) M W N 408; 29M L T 350; 30 MLT 
149 PO). 
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Daga (1). This decision of the Privy Ooun- 
cil dres lay down most clearly that the 
provisions of the Civil Procedure Code of 
1908 did not repeal or amend in any way 
the previsions of the Letters Patent of the 
various High Courts and it is to be observ- 
ed that this decision of their Lordships of 
the Privy Council was given before the 
present sub-s. 3 to s. 98, Civil Procedure 
Code, was added to that section. However, 
it must be remembered that in Bhai Das 
Shiv Das v. Bai Gulab (5), the appeal which 
gave rise to the disagreement was an appeal 
under the express provisions of the Letters 
Patent of the Bombay High Court because 
it was an appeal from a Single Judge sitting 
on the Original Side and therefore was 
brought under cl. 15, Letters Patent of that 
Court. The language used by Lord Buck- 
master who delivered the judgment of the 
Board is wide enough to cover the cases of 
all appeals, but the actual decision merely 
amounts to this, that in cases of disagree- 
ments between Judges composing a 
Division Bench hearing an appeal, Letters 
Patent are to apply. The view expressed 
by their Lordships in this case had already 
been expressed by this Court in Lachman 
Singh v. Ram Lagan Singh (6). That case 
also was a case in which members of a 
Bench hearing a Letters Patent Appeal 
brought under the provisions of cl. 10, 
Letters Patent, had disagreed. 


It is, however, to be observed that their. 
Lordships of ths Privy Council did approve of- 


the case in, Nundeeput Mahta v. Mr. Alexan- 
der Shaw Urquhart (3), which was a case 
where there had been a disagreement bet- 
ween Judges composing a Division Bench 
hearing an appeal from a mofussit Court in 
an execution matter. Though their Lord- 
ships do not expressly state that the provi- 
sions of the Letters Patent are to govern 
the procedure in case of disagreement be- 
tween Judges hearing a first appeal, the fact 
that this latter Madras case is cited with 
approval together with the generality of 
the language used strongly suggests that 
their Lordships were of opinion that the 
provisions of the Letters Patent apply 
not only to cases of disagreement between 


. Judges hearing a Letters Patent Appeal 


but also to cases of disagreement “between 
Judgés hearing a first appeal. This decision 
of the Privy Council, though ib does not in 
terms conclude the matter, is, in my view, 
avery strong authority for the appellant's 
contention that the provisions of the 
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Letters Patent govern the procedure to be 
adopted in the case which we are now dis- 
cussing. In my view itisclear that neither 
the Civil Procedure Codes of 1877 or 1882 
repealed or amended cl. 27, Letters Patent 
of this Qourt for, if they had, s. 4 of the 
1908 Ccde could never have revived thah 
clause and itis clear that after 1908 the 
clause of the Letters Patent of the 
Bombay High Oourt corresponding with ` 
cl. 27 of our Letters Patent was still 
eff-ctive and unrepealed. I have already 
given my reasons for holding that s. 21 
of the Bengal, Agra and Assam Givil Oourts 

Act, 1887,does not repeal or amend the 
Letters Patent and accordingly I hold that: 
s. 27 of our Letters Patent governs: the’ 
procedure in cases of disagreement in.first 
appeals as wellas Letters Patent Appeals 

as it did immediately after the Letters 
Patent were granted. : 

A contrary view has been taken by this 
Court in a number of recent decisions. 
In Fazlur Rahman v. Abdullah (i) a Bench 
of this Oourt held that where an appeal 
was heard bya Benchof two Judges and’ 
the Judges differed, then if she- appeal 
was a Letters Patent Appeal the pro- 
cedure was goveraed by cl. 27, Letters” 
Patent, but if the appeal was one under: 
the Civil Procedure Code, the procedure: 
was governed by s. 98, Civil Procedure 
Code. In this cage it is to be observed that 
the Bench did not consider the question 
whether the appeal—which in that case 
was a second appeal—was a1 appeul which 
this Court heard by virtue of the jurisdies 
tion’ granted to it by the Letters Patent. 
They assumed that the appeal was one- 
under the Oivil Procedure Code. Clause 
11, Letters Patent of this Qourt, is not 
referred to and with great respect tothe . 
learned Judges who decided that case, I 
am of opinion that it cannot be relied 
upon asan autority for the respondent's 
contention in the present case. 

In Harakhk Narain Singh v. Babban (8) a 
Bench of this Court had to consider what 
was the procedure to be followed when the 
Judges composing a Division Bench did not: 
agree in confirming the adjudication made 
by the lower Court in respect of one item.. 
That Bench held that the decree or adjudica- 
tion relating to that item must be confirmed, . 
but at the same time they held that if the 
learned Judges agreed in reversing the- 


(7) 1931) A L J 1157; 137 Ind. Oas. 58; AIR 1938 
Ali, 195; Ind. Rul, (1939) All, 267, 

(8) A Ì R 1933 All, 473; 150 Ind, Cas, 262; 55 A 679; 
(1983) A LJ 1425;6 RA 1065, : 
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decree or adjudication by the lower Court 
as regards another item in dispute, the 
decree in respect of such item should be 
varied. In short, they held that where the 
document described as the “decree” con. 
tained adjudications regarding several 
items, each adjudication was a decree as 
defined in s. 2 (2), Civil Prccedure Code, 
and the provisions of s 98, Civil Pro 
cedure’ Code, should be applied with 
reference to adjudication of each item. 
It does not appear to have been contended 
_ that the procedure in disagreement in first 
appeals was governed by the provisions of 
the Letters Patent. The learned Judges 
purported to follow earlier cases of Madras 
and Lahore and the pojnt before us does 
not appear to have been seriously argued. 
The question again arose in an unreported 
first appeal, Nagendra Nath Palit v. 
Mahendra Nath Dev, F. A. No. 50 of 1931 
decided on January 9, 1936. In that 
appeal the members of the Bench dis- 
agreed and eventually they came to the 
conclusion that the provisions of s. 98, Civil 
Procedure Oode, governed the procedure 
to be followed and not the provisions of 
the Letters Patent. From the judgment it 
would appear that the point before us 
was not argued at length and the learned 
Judges followed the earlier decisions of this 
Court to which I have just referred. 

The last case of this Court is the case in 
Mubarak Husain v. Sagar Mal (9) at p. 424%, 
In that case, which wasa first appeal, the 
learned Judges composing the Bench had 
differed and the point of difference was 
referred to a third Judge under cl. 27 of 
the Letters Patent. The third learned 
Judge in his judgment did make some 
“observations suggesting that in case of 
disagreement in a first appeal the provi- 
‘sions of s. 98, Civil Procedure Code, apply. 
However, itis clear thatthe point did not 
actually arise in that case and the observa- 
tions were in the nature of obiter dicta. 
Previous to the Lahore Full Bench case to 
which I have referred, a Bench of the 
Lahore High Court in Punjab Akhbarat 
and Press Co., Ltd. v. C. M. G. Ogilvie (10) 
had held that where a first appeal is heard 
by a Bench composed of two Judges who 
differ in opinion, the decision of the appeal 
isto be regulated by s. 98, Civil! Pro: 


(9) (1938) A L J 400; 175 Ind. Oas 665; I L R (1938) 
_ All, 396: A I R 1938 All 321; 1938 R D 505; 1938 A L 
R473; 10 R A 717. 
(10) A I R 1926 Lah. 65; 93 Ind. Oas. 344;7 L 179; 
27 PL R 50. 
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cedure Code. It is to be observed, however, 
that Sir Shadi Lal, C. J., makes it clear 
that he would have held the contrary had he 
not felt bound by authority. At p. 70* he 
says : 

“Ifthe matter was res integra, 1 would be inelin- 
ed to adopt the view that the clause of the Letters 
Patent prescribing the method of procedure in the 
event of a difference of opinion between two Judges 
composing a Division Bench governs all appeals 
heard by the High Court and that it is immaterial 
whether they are appeals within the High Oourt 
itself or from Courts of inferior jurisdiction.” 

As [ have pointed out, later a Full Sench 
of the Lahore High Court took the view 
which Sir Shadi Lal would have taken had 
he not felt himself bound by previous 
authority. A Bench of the Calcutta High 
Court in a comparatively recent case in 
Prafulla Kamini Ray v. Bhabani Nath Roy 
(IL), have also held that where the mem- 
bers of a Bench hearing an appeal from a 
Subordinate Court differ, the procedure 
must be governed by s. 98, Civil Procedure 
Code. Page, J. appears to have been of 
opinion that until the Code of Sivil Pro- 
cedure of 1877, the Provisions of the Letters 
Patent relating to disagreement applied to 
all appeals whether from Single Judges of 
a High Court or from decrees of Subor- 
dinate Courts. He, however, was of opinion 
that the provisions in the Codes of 1877 and 
1882 (corresponding to the present s. 98, 
Civil Procedure Code), repealed the pro» 
visions of the Letters Patent in so far as 
they applied to appeals from decisions of 
Subordinate Courts. He, however, has to 
concede that the provisions in the Letters 
Patent relating to the procedure to be fol- 
lowed in case of disagreement between 
members of a Bench hearing a Letters 
Patent Appeal were not repealed by either 
the Codes of 1877 or 1882, It is clear from 
the decision of their Lordships of the Privy 
Oouncil in Bhai Das Shiv Das v. Bai 
Gulab (5), that the provisions in the Letters 
Patent relating to disagreement were not 
repealed by either of the Codes of 1877, 
1882 or 1908 inspite of the fact that there 
was no section in the two earlier Codes 
saving forms of procedure prescribed by 
previous enactments. In short, Page, J.'s 
view was that cl. 36 of the Letters Patent 
of the Calcutta High Court (corresponding 
to cl. 27 of the Letters Patent of this Court) 
was superseded in those cases only to which 
s. 975, Civil Procedure Code, 1882, properly 
and without straining language applied. He 


4P A 1 R1926 Oal. 121, 91 Ind. Cas. 897; 52 0 
18, 
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appears to have thought that to apply the 
provisions of s. 575 of the 1882 Code to 
Letters Patent Appeal, preper, would be 
straining the language of that section, but 
such provisions could be applied to appeals 
other than Letters Patent Appeals without 
any undue straining of the phraseology of 
that sectiou. 

As I have stated previously, s. 98 of the 
1908 Code, is in very similar terms to 
8. 575, Civil Proceduré Code, and the word- 
ing is wide enough to cover not only appeals 
of Subordinate Courts but also Letters 
Patent Appeals. The section deals with a 
case where an appeal is heard by a Bench 
of two or more Judges and there is a dis- 
agreement, The section merely uses the 
phrase “an appeal’ and does not in terms 
except an appeal from its ambit. Inspite 
of that, however, their Lordships of the 
Privy Council in Bhai Das Shiv Das v. 
Bai Gulab (5), held quite clearly thats 98, 
Civil Procedure Code, did not govern the 
procedure in Letters Patent Appeal and it 
is difficult to appreciate the reasoning of 
Page, J. as to why the section, in any way, 
affected the previous law which undoubt- 
edly was that the provisions of cl. 27 of 
our Letters Patent governed also cases of 
disagreement in Benches hearing appeals 
from the lower Courts. It appears to me 
that no distinction can be drawn between 
these two cases of appeals when consider- 
ing the applicability of s. 98, Oivil Proce- 
dur Code. 

It has been contended that if cl. 27 of 
the Letters Patent of this Court governs 
the procedure to be followed in case of 
disagreement between Judges hearing an 
appeal from the lower Courts, then 8, 93, 
Oivil Procedure Code, isa dead letter and 
can have no application at all. That migat 
well be so, but in my view that is no reason 
for giving a forced construction to cl. 27 of 
the Letters Patent. Section ¥8 (3) makes 
it abundantly clear that that section is not 
to aftect any of the provisions of the Letters 
Patent of any High Court and once it is 
held that appeals from lower Courts are 
heard and determined by this Court under 
powers granted to it by the Letters Patent, 
then it must follow, that the provisions of 
8. 27 of the Letters Patent must apply not 
only to cases of disagreement in Letters 
Patent Appeals but also to cases of disagree- 
ment Jn first appeal. It appears to me 
that little, if any, distinction can be drawn 
between cases of disagreement between 
Judges composing a Bench hearing first 
appeals or second appeals. The matter, 
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however, does not arise in this particular 
reference and therefore I prsfer to express 
no opinion upon that question. The matter 
can only properly be decided in a case 
where disagreement between Judges hear- 
ing a second appeal has actually occurred. 

For the reasons which I have given, I 
would hold that where two Judges com- 
posing a Division Bench hearing a first 
appeal have disagreed either in law or in 
fact, the point or pois upon which they 
have disagreed must be stated and referred 
to another Judge cr Judges and that the 
point or points must be decided in accord- 
ance withthe opinion cf the majority of 
the Judges including the two Judges who 
originally heard the appeal. 

Bennet, Ag. C. J.—I agree. 

Collister, J.—I agree. 

By the Court.—The question submitted 
is, therefore, answered as follows: Where 
two Judges comprising a Division Bench 
hearing 4 first appeal have disagreed either 
in law or in fact the procedure to be fol- 
lowed is that laid down in cl. 27 of the 
Letters Patent of this Court and not that 
laid down in s. 98, Civil Procedure Code. 


D. Answer accordingly. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeals Nos. 24 to 31 of 1935 
May 16, 1938 
Davis, J. O. AND MEHTA, J. 
ARAB JHANGLU—AppeLLant 


versus 
PANJALSHAH YAKUBALISHAH 
AND ANOTHER -RESPON DENTS. 

Civil Procedure Code (Act V of 1908), s. -100, 
0. XLI, r. 27—New case raised for first time in 
appeal— Appellate Court improperiy admitting 
evidence overtooking O. XLI, r. Yi, in support of 
such case, relying on wt and basing judgment on 
such case~~Liuporiant aspect of case not adequately 
considered and wrong conclusion arrived at— 
Judgment ts liable to be set aside in second appeal 
—Limitation Act (1X of 1905), Sch. I, Arts, 1424 
144—Suit based on title and dispossession—Article 
applicable—Suit based on title and alleged per- 
missive occupancy — Article applicable — Adverse 
possession——Jugir tand—~Long uninterrupted posses- 
sion of jagir lund without rent or conditions in full 
sight of jugiruar evidenced by permanent butidengs 
constitutes adverse possession — Pindang of fact— 
Dinding, effect of — Practice~New plea—Duty of 
Court. 

Where in an appeal, an entirely new case is 
raised for the first time and the Appellate Oourt 
admits evidence improperly, overlovking the pro 
visious of O. XLI, r. 24, Civil Frocedure Code, 
in support of such a case and bases its judgment 
on such a new cause and the evidence admitted and 
it is clear that the new case bas coloured and in- 
finenced its consideration of*the facta and itg 
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decision on another aspect of the case, which 
though it treated to be as minor aspect, turns out 
finally tobe its most important aspect, and it also 
appears that the Appellate Court has not adequate- 
ly considered that aspect of the case and con- 
sequently has come to a wrong conclusion, the 
judgment cannot be upheld in second appeal and 
the Second Appellate Court will not take into con- 
sideration the new case raised and the evidence 
improperly admitted. Durga Prasad Singh v. Ram 
Dayal Chaudhury (2), relied on. 

The dispossession referred toin Art. 142, Limi- 
tation Act, is a forcible dispossession or ouster 
and the discontinuance referred to in that Article 
being interpreted ejusdem generis with possession, 
means something of the nature of an abandonment, 
So, where a suit is based on title and dispossession, 
Art. 142 or Art. 144, will apply as the case 
may be, for, a plaintiff may fail to?prove title and 
yet prove possession within twelve years and win 
his suit. Where, however, a suit is based upon 
title and an alleged permissive occupancy, Art. 144 
applies. Dharani Kanta Lahiri v. Gabar Ali 
Khan (4), explained, Secretary of State v, Chelli- 
kant Rama Rao (5) and Kuthali Moothawar v, 
Peringati Kunkarankutty (6), relied on. 

Long and uninterrupted possession of jagir land, 
without rent or terms or conditions, in the sight 
of the jagirdars, evidenced by permanent houses 
and not temporary hutments constitutes adverse 
ate in the full sense of that word. [p. 644, 
Col. 2, 

_ A finding of fact by one Oourt in one judgment 
is not a finding of fact binding upon another 
Court in another case. 

It is not within the judicial duties of the Judge 
to raise a case not raised by parties, himself and 
decide it for them, 

8. 0. As. against the decree by the Assis- 
tant Judge, Sukkur, dated June 8, 1935. 

Mr. Asudomal Rewachand, for the Ap- 
pellant. 


Mr. D. N. O'Sullivan, for the Repondents. 


Davis, J. C.—This is a second appeal 
from the judgment of the Assistant Judge, 
Sukkur, allowing the appeal of the appel- 
ants, Syeds of Rohri, against jadgment of 
the Subordinate Judge, Rohri, in which he 
dismissed their suit for possession of a plot 
of land measuring about 400 square feet in 
Survey No. 31 in their jagir in Deh Yakub- 

- alishah. ‘he plaintifis who are the respon- 
-dents in this second appeal sued for 
possession of the suit land and to eject the 

` appellant on the ground that he was in 
possession of this land in virtue of a per- 

“mission granted to him some 15 years 
before to occupy the land and build his 
house thereon in return for certain services 
to be rendered by him—the use on certain 
occasions of his horse and carriage, for the 
appellant is a tonga-driver—and that the 
appeilanit had refused to render tnis service 
and was, therefore, liable to be evicted. 

-l_ The defendant, now the appeilant, took 
“the defence that the land was not granted 

` 16 years before on the alleged terms and 
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conditions but had been occupied by him 
and by his predecessors-in-title for at least 
80 years and his title was now secure by 
reason of his adverse possession. Tne Sub- 
ordinate Judge found that the plaintiffs’ 
case as set out in their pleadings was false 
and that the defendant had proved adverse 
possession and dismissed the suit. The 
plaintiffs appealed and the Assistant Judge 
allowed the appéal and decreed the plain- 
tiffs’ suit finding for the plaintiffs two new 
cases they had not made out for themselves 
in the trial Court, firstly, that though they 
had failed to prove an express grant of 
some 15 years before which they had 
pleaded or an express grant by their 
ancestors, their case in the witness-box, 
they had proved an implied grant by their 
ancestors which they had not pleaded, and 
that secondly, that as the jagir was a 
khairati grant, it was inalienable, and that 
the defendant could not, therefore, acquire 
adverse possession. 


This case—the case of the khairati 
grant, an entirely new case—was raised in 
first appeal after a remand from this Court 
refusing to allow the plaintiffs to amend 
their plaint in first appeal as the Appellate 
Judge had allowed them to do; it was a 
case which the present appellant had no 
opportunity of meeting, and it is a case we 
cannot consider in appeal. The learned 
Appellate Judge appears eniirely to have 
overlooked the provisions of O. XLI, r. 27, 
Civil Procedure Oode, as to the admission 
of fresh evidence, and has, in support of this 
new case, toadmit which, it is clear to us the 
plaintiffs wanted the pleadings to be 
amended, which this Court refused to per- 
mit, referred to the first and second volumes 
of the History of Alienations in Sind, and 
has referred to a decision of this Court as 
a Saddar Ovurt in Hassomal v. Shah 
Nawaz Shah (1). But these books, even if 
(tovernment publicatiuns, came in the class 
of documentary evidence admissible in 
appeal, if at all, only under the provi- 
sions of O. XLI, r. 27, Oivil Procedure 
Ocde, while a finding of fact by one Court 
in one judgment is not a finding of fact 
binding upon another Court in another case. 


Whether the lands in suit were granted» 


to the Syeds, the plaintiffs, on certain,terms 
and condit.gns, and what these terms and 
conditions are, are all questions of fact to 
be proved by evidence properly admitted. 
So the evidence to prove that tue jagir 
was a khairati jagir on which the lower 
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Appellate Court has relied, is evidence 
itnporperly admitted, and the learned Advo- 
gate for the respondents, when this aspect 
of the case was pointed out to him, did 
not argue or press the matter further. Re- 
ference may be made to Durga Prasad 
Singh v. Ram Doyal Chaudhuri (2). 

Though we reject from our consideration 
this new case, the case of the khatrati 
grant raised and decided by the learned 
Judge in this unusual manner in first 
appeal, it is clear that both this new case 
and the other new case, the one of an 
implied possession by ancestors made out 
by the learned Appellate Judge for the 
plaintiffs, have coloured and influenced his 
consideration of the facts and his decision 
on yet another aspect of this case, which 
in fact turns out finally to be its most 
important aspect, that of adverse possession. 
It is clearly to him a minor aspect of the 
case and has not received from him ade- 
quate attention. His decision on the ques- 
tion of adverse possession has, it is clear, 
been greatly influenced by the two new 
cases for the plaintiffs which he found for 
them, the case of the khairuti grant and 
the case of implied possession by ancestors 
so much so that we think there is no 
doubt he has not adequately considered 
the facts of the case of adverse possession, 
and that his conclusion that these facts do 
not prove adverse possession is a wrong 
conclusion which we can and should set 
right in second appeal. 

Now, as often happens in the mofussil, 
the pleadings were badly drafted, and the 
first question argued before us was, whe- 
ther this suit was a suit for ejectment and 
possession based on title. As there was no 
clear and unequivocal assertion of title in 
the plaint, so there was no clear and un- 
equivocal assertion of adverse possession in 
the written statement, but both the lower 
Courts have in effect held, and we agree, 
that a reasonable constructicn of both 
plaint and written statement must be that 
the plaintifis pleaded title as owners and 
the defendant pleaded adverse possession. 
When this question of the amendment of 
the plaint-was before the Judges of this 
Court in Khanu Chuhar v. Panjalshah 
(3) the Judges treatgd the suit as one based 
upon title, the defence being a defence of 
advérse possessicn, and were clearly of the 
opinion that the plaintiffs’ suit must fail 


(2) 38 © 153; 10 Ind. Oas, 955; 12 Or. L J 
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because while according to their own case 
the defendant was in possession for fifteen 
years, they, suing upon title for ejectment, 
must prove not only title but possession 
within twelve years and this obviously they 
could not do on their own pleadings. 'I'here- 
fore, we treat this case as a suit for eject- 
ment and possession based upon title as 
owners, and the defence as a defence of 
adverse possession. 

The question whether this suit was one 
to which Art. 142 or Art 144, Limitation 
Act, applied was argued before us. This 
question -does not appear to have been 
raised and decided in the trial Court; the 
lower Appellate Court merely refers to the 
plaintiffs’ case as acase to which Art. 144 
applies, while the Judges of this Court in 
the reported case clearly treated this suit 
as one to which Art. 142 applies by reason 
of the ruling of the Privy Council case in 
Dharani Kanta Lahiri v. Gabar Ali 
Khan (4) at p 451* and which must, there- 
fore, inevitably fail because the plaintiffs 
could not prove that they had been in 
possession of the land within twelve years, 
as they themselves pleaded an occupation 
by the defendant of fifteen years. But 
we do not think we can hold that the 
Privy Council ruling decided, or was intend- 
ed to decide, that whenever a suit for 
ejectment and possession was brought, even 
a suit based on title, the plaintiff was 
bound to prove possession within twelve 
years or fail, because if that were so, the 
doctrine of adverse possession could have 
no real purpose or existence. If the plaint- 
iffs proved possession within twelve years, 
they won; if they failed to prove posses- 
sion within twelve years, they lost; so that 
the defendant would never be called upon 
to prove adverse possession. The plaintiff's 
failure to prove possession within twelve 
years, even when the suit was based on 
title, would enable the defendant to succeed 
without proof of adverse possession, Or 
indeed of anything else. We ourselves 
think that the dispossession referred to in 
Art. 142, Limitation Act, is a forcible dis- 
possession or ouster and that the disconti- 
nuance referred to in that Article being 
interpreted ejusdem generis with possession, 
means something of the nature or an 
abandonment. So where a suit is based 
on title and dispossession, Art. 142 or 
Art. 144 will apply as the case may be, 

(4) 15 Bom. LR 445; 18 Ind. Oes. 17; 13M L T 
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for a plaintiff may fail to prove title and 
yet. prove possession within twelve years 
and win his suit. Where, however, a suit 
is based upon title and an alleged per- 
missive occupancy, as in this case, Art. 
144 applies. This, we think, is the inter- 
pretation of the Privy Council case Dha- 
rani Kania Lahiri v. Gabar Ali Khan 
(4) above referred to and finds support 
from two subsequent cases of the Board: 
Secretary of State v. Chelikani Rama Rao (5) 
at p. 631* and Kuthali Moothawar v. Perine 
gati Kunharankutty (6). But wedo not 
think it necessary for us to discuss this 
point further, because, wa think, this case 
can be decided fairly and squarely on the 
question of adverse possession, and the 
two Privy Oouncil cases last referred to 
are authority, if authority is required, for 
so dealing with this case. 

Now the trial Court held that the 
defendant had proved his plea of adverse 
possession, andthe Appellate Oourt has 
found that he had not, and it is for ug, 
accepting the finding of facts of the lower 
Courts, to decide whether the facts as 
found do or do not prove adverse pos- 
session on the part of the defendant. Now 
it is quite clear the plaintiffs failed to 
prove their case as set out in the plaint, 
namely that the defendants were in per- 
missive occupation by reason of a grant 
made by them fifteen years before. As 
the trial Judge points out, this is a case 
demonstrably false, for a Government map 
prepared years before in 1892-93 shows the 
village in which the defendant's house and 
the housesof the defendants in the cog- 
nate suits are situate, in existence as 
Broach villages. The trial J udge points 
out that the two witnesses brought to 
prove an express grant, Abdul Rahim 
Shah and Rahim Baksh, clearly failed to 
do so. The only plaintif who had the 
courage to go into the witness-box had 
not the courage to state there what he 
had stated in the plaint. The plaintiffs 
changed their case from one of grant by 
them fifteen years before to one of grant 
by their ancestors, andthe two witnesses 
on this point succeeded apparently only 


(1916) 2 M WN 224.14 A L J lili; 20 ML T 
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in contradicting each other and in satie» 
fying the Judge that they were false 
witnesses. The plaintiffs, therefore, quite 
clearly failed to prove either their case in 
the plaint~an express grant by them, or 
their new case in the witness-box, an 
express grant by their ancestors; and it is 
not possible to say that the trial Judge 
has not considered the plaintiffs’ evidence 
carefully and given good reasons to reject 
it. 

But let ussee how the learned Judge 
of the Appellate Oourt dealt with this 
part of the case. He cannot differ from the 
finding of the trial Judge thatthe case of 
an express grant must fail, buthe takes 
the view that the Judge failed to con- 
sider another aspect of the case, the case 
that there was an implied as against an 
express permission. In view of the fact 
that this was not the plaintiffs’ case at 
all, it is not surprising that the trial 
Judge failed to consider it, and we can only 
say that the learned Judge of the Appel- 
late Court in raising in favour of the 
plaintiffs a case they did not raise them- 
selves, and deciding their case in their 
favour, appears tous to have accepted a 
burden his judicial duty did _not lay 
upon him. The evidence of trivial and 
friendly service which the appellate Judge 
found proved by witnesses whom the trial 
Judge saw and disbelieved as false wit- 
nesses for good reasons given, fails in any 
way, in our opinion, to sustain the 
burden of the new case favourable to 
the plaintifis which the Appellate Judge 
places upon it. . 

It is our opinion that there was no suffi- 
cient evidence on which the Judge in the 
lower Appellate Court was justified in 
finding an implied permissive occupancy, 
but that, in any case, this was not the case of 
the plaintiffs, and that it was not within the 
judicial duties of the Judge to raise and de- 
cide it for them. The learned Appellate Judge 
then comes to consider the question of 


- adverse possession, having found, we con- 


sider wrongly, that there was proved an 
implied grant bythe plaintiffs’ ancestors; 
but while we hold the defendant had not to 
disprove the case of an jmplied grant which 
was not pleaded and is not proved, he must 
prove his title by adverse possession as 
against the title of the plaintiffs as co- 
owners and sharers in the jagir. The trial 
Judge has given gcod reasons for holding 
that the defendant has proved his title by 
adverse possession: the lower Appellate 
Court has given no good or sufficient rea- 
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sons for finding to the contrary. It is urged 
before us that the housesin which the de- 


. fendant and other people lived were poor 


temporary hutments, andour attention was 
drawn tothe Bombay case in Framji Cur- 
setji v. Goculdas Madhowji (7). But clearly 
the houses of these people and of the de- 
fendant are not temporary hutments at all. 
From the Appellate Judge's own reference 
to the evidence, the houses would be worth 
Rs. 300 to 600 each, and indeed, the learned 
Judge, unable to disbelieve the evidence 
of the deh map and the evidence of long 
and undisturbed occupancy by the defend- 
ants, suddenly leaves this aspect of the 
case and says ! 

“The only point, therefore, for determination sol- 
vent of our difficulty in present case will be whe- 
ther defendants’ ancestors occupied the land and 
built village with permission of jagirdars and 


their descendants continued to hold occupancy of 
the same as such.” 


And the solution of this difficulty the 
learned Judge finds is this implied permis- 
sive occupancy which was never the plaint- 
iffs’ case and to which we have already 
referred. But another solution of the diffi- 
culty is the proof by the appellant of 
adverse possession, and the learned Judge 
deals but inadequately with thison p. 15 
of the paper-bock. To his declaration of the 
law that the possession to be adverse must 
be adequate in continuity, publicity and 
extent, that it must be actual, visible, and 
exclusive and hcstile, provided by “hostile” 
is meant adverse, and not that the 
defendants must be expected to defend their 
title at intervals from forcible attempts of 
the jagirdars to dispossess them, there can 
be no objection ; but with his finding that 
the evidence proves Only possession and 
not adverse pcssession, we cannot agree. It 
is true that the trial Judge when referring 
to a case reported in Ba Thein v. Sein Win 
(8), has referred to,as presumption of law, 
what might more aptly be referred to as an 
inference fromfacts, namely, that where 
the plaintiffs allege and fail to prove a 
permissive occupancy, adverse possession 
ean be inferred. But the defendant proves 
that his house, with others, Las been built 
upon tke jagir land in full sight of the 
jagirdars for some eighty years. His wit- 
nesses, old men, thotgh Hindus, “have sup- 
ported him in this. The trial Judge has 
held, and we think rightly, that the occa- 
sional loan and service of the carriage were 


C7) 16 B 338, 
(8) AIR 1929 Rang, 170; 120 Ind. Cas, 662; Ind. 
Rul, (1930) Rang. 38. 
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but friendly respectful acts, in no way 
constituting the land service and on the 
terms and conditions on which the defend- 
ants held, and we have no doubt the trial 
Judge is right in his conclusions that the 
land now of little value, then of no value 
at all, was left by the jagirdars to their 
neighbours without complaint, and that it 
is only the plaintiffs, the younger men and 
not their elders, who seek now harshly to 
enforce their supposed rights. We assume 
that the Appellate Judge is right in his 
findings of fact when he findsthat Wahid 
Baksh Shah did not try to disturb Allahe 
warayo's possession 18 or 19 years ago and 
that the story of Dai or the sale of houses 
of Jands are not satisfactorily proved, but 
even so, we say that this long and un- 
interrupted possession of this jagir land, 
without rent or terms of conditions, in 
the sight of the jagivdars, evidenced by 
permanent houses and not temporary hute 
ments constitules adverse possession in the 
full sense of that word and that the plaint- 
ifs must fail in the suit. 

We, therefore, allow the appeal with 
costs throughout and restore the decree of 
the trial Court and dismiss the plaintiffs’ 
suit, 

8. Appeal allowed. 
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Criminal Procedure Code (Act V of 18°8), ss. 164, 
533 — Confession recorded in Gwalior State — Ad- 
missibility in British Indiaunder s. 80, Evidence Act 
(I of 1872)—No certificate under s. 164 (3) as amended 
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A confession recorded in Uwalior State under s. 79, 
Criminal Procedure Oode in force there, can be used 
in Brit'sh India under the provisions of s. 80, Evi- 
dence Act. [p. 698, col. 2.] 

[Case-law referred to.] 

For the admissibility of such confession, there need 
not be a certificate introduced in s. 164 (3) by the 
Amending Act XVIII of 1923, since a. 29, Evidence 
Act was not amended. Moreover, any defect in 
recording such confession is curable under s, £33 (1) 
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provided the accused is not prejudiced. Muhammad, 
Ali v. Emperor (8), followed. Emperor v. Patey Singh 
(6) and Emperor v. Shambhu (7), explained. Nazir 
Ahmad v, Emperor (9), distinguished. 

There is no section of the Criminal Procedure Oode 
which gives the Executive Government power to 
make rules to supplement the Code, and whatever 
value may be attached to the para. 453 (d) in the 
Manual of Government Orders, it cannot have any 
legal effect ag regards the admissibility or inadmis- 
sibility of the confession. [p. 699, col. 1.) ` 

Asa general rule, a sentence of death should neces- 
sarily not follow a conviction under s. 396, Penal 
Code, where death has been caused and this section 
differs from s. 802, Penal Code, in that respect. The 
rule is under s. 302 that a sentence of death should 
follow unless reasons are shown for giving a lesser 
sentence. [p. 700, col. 2.] 

Or. A. and Ref. from an order of the Ses- 
sions Judge, Agra, dated November 11, 
1937. 

Messrs. Saila Nath Mukerji, B. B. Chan- 
dra, Shah Habeeb and Kamala Nandan 
Prasad Srivastava, for the Applicant. 

The Government Advocate, for the 


Crown. 


Bennet, J.—This is a reference by the 
learned Sessions Judge of Agra of a sen- 
tence of death passed on Lal Singh Thakur, 
a resident of Gwalior State, under s. 396, 
Indian Penal Code, for taking part in a 
dacoity in which murder was committed. 
It is not keld by the lower Court that the 
murder was committed by the present 
appellant. The first report was made on 
March 15, 1935, at 5a, m. in Thana Bah in 
Agra District stating that on the previous 
night at mid-night there had been an armed 
dacoity at the house of Gopi Bania in 
Mauza Khilla. The actual person who made 
the report was one Kanhai Singh Thakur, 
and his brother had been with the villagers 
outside the house who attempted to inter- 
vene and had been shot by some dacoit 
unknown. The first report was very brief. 
The witness P. W. No. 43, Sub-Inspector 
Daniells, states that he went to the place 
and inspected the house and found property 
lying about and the usual signs of a dacoity, 
and Bachan Singh had wounds in his leg 
and was sent to the Thomason Hospital in 
Agra where he died. Gopi, the owner of 
the house, gave him a list of property 
Ex. B, which had been stolen, None of the 
dacoits had been reccgnized. Some time 
later on June 2x, 1935, the present accused 
Lal Singh was arrested in Gwalior State 
which lies to the south of Tahsil Bah 
separated from it by the river Chambal 
and a great area of ravine country. Now 
the proceedings of identification of this 
accused was taken and six witnesses were 
sent down to Gavalior and in Gwalior State 
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identification proceedings were taken before 
Mr. R. Ganesh Bapuji. Of these witnesses 
three persons identified Lal Singh, Mathura 
Singh, Gopi and Chotey. Mathura Singh 
made no mistake; Gopi picked out one 
wrong person also, and Chotey made no 
mistake. The identification list is on p. 13 
and the evidence of the Magistrate who 
conducted the identification is on p. 25. We 
may note that p. 13, line 33 gave the date 
in our translation of October 8, 1935. We 
have consulted the Hindi original and the 
date is given as August 10, 1935, and this 
is also the date on p. 14, line 5 and on 
p. 14, line 15, there is the date of August 11, 
1935, for receiving a copy of the identifica- 
tion proceedings. It was merely by misread- 
ing the original that the date was taken 
wrongly as 8-10 instead of 10-8. 

Now as regards the value of the identi- 
fication evidence, there is the statement of 
Mathuri Singh, P. W. No. 5, on p. 50. He 
says that he went to Porsa Jail and identifi- 
ed a dacoit and he picked this man out in 
the lower Court and in the Court of the 
Magistrate, and he said this man had a 
gun with him. Now Mathuri Singh says 
that it was a moonlight night and he could 
see the faces of the dacoits clearly. This 
witness and his brother Bachan Singh 
advanced towards the dacoits and then the 
dacoits fired at Bachan Singh and wounded 
him after some abuse. On p. 16 there is a 
table of idu .iieation proceedings on a later 
date in conn: clion with this case on Septem- 
ber 15, 1936, and on that occasion Mathuri 
Singh picked cut two persons who were 
accused Fringi Singh and Raghubar Singh 
and also three persons who were not 
accused. But it must be remembered that 
this later identification was a year and a 
half after the dacoity and therefore the 
memory of Mathuri Singh must have 
become inaccurate in that period. The 
earlier identification in August, 1935, when 
he picked out the present appellant Lal 
Singh was within five months of the dacoity 
and his memory was much fresher. The 
witness Gopi, the owner of the house, was 
inside the house and the dacsits came in 
and beat him and were inside with him 
for half an hour before he got a chance 
and ran out. During she pericd he was 
inside with the dacoits, he could see their 
faces clearly as it wasa mocnlight night 
and there was alantern. He therefore had 
a good opportunity to see tue accused. He 
also, on a later identification, a year and a 
half after the dacoity, on p. 16 picked out 
one accused person and two other persons. 
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The same reasoning applies to this Jater 
identification. The witness Chhote, P. W. 
No. 7, on p. 52, is the servant of Gopi, the 
owner of the house, and he climbed on to 


the roof. of a kecheha house which also - 


belongs io Gopi snd adjcins the pakka 
house into which the dacoits entered. He 
saw five cr six dacoits inside the pakka 
house, one of them with a gun. He pointed 
out Lal Singh as the man whom he saw 
with a gun. He wason the roof for about 
an hour. This witness clearly had ample 
time to recognize these dacoits. He made 
no mistake at the identification of Lal 
Singh and he did not go on a later occasion. 
There is no doubt that the evidence of 
identification is of considerable weight. 
The next piece cf evidence is a confession 
on pp. 19 and 20 recorded in Gwalior State 
on August 20, 1935, that is, shortly after 
the identification by the witnesses from 
this dacoity. The same Magistrate at Amba 
recorded the confession whose name is 
given as G. B. Dhekne, that is, Mr. Ganesh 
Bapuji, Judicial Officer, who gives his evi- 
dence on commission on pp. 23 and 24, and 
he has proved that he made this record of 
the confession of Lal Singh. The confes- 
sion of Lal Singh sets out a number of 
offences mostly kidnapping for ransom in 
Gwalior State and on p. 20, line 35, there is 
a translation of a confession of the present 
dacoity as follows: 


“(Having seen the 14 fachhas of sliver, said) 
these are of the dacoity committed at Kherla 
Maharaj Singh, Barnam Singh, Ochhe Singh of 
Rawatki, Firangi Singh of Nagra, Shambhu Singh 
of Nagra, Raghubar Singh of Nagra, Beni Singh 
of Nagra, Madan Singh of Nagra, Heera Thakur 
of Nagra, Kanhai Singh of Kichol, Bharat Singh 
of Lakhan-ka-pura, and myself took part in it 
We committed the dacoity at the house of a 
Beniya, I got this property recovered from my 
house,” 

It will be noticed that in this transla- 
tion the place of dacoity is given as Kherla, 
We have examined the original document 
in Hindi and the letters at the end are 
two letters “I” and not “rl”, Apparently 
the word “Khilla” is meant and there is 
the statement of Sub-Inspector Murari Lal 
formerly of Porsa Thana, Gwalior, on 
: p: 54 to the effect that the accused, handed 

im Egs. 1 and 2 in connecticn with a 
dacotty at Khilla and he made the reco- 
very list Ex. H and had ft signed by 
witnesses. These articles Exs. 1 and 2 
were what are mentioned by the accused 
on p. 20, line 35, as 14 lachhas of silver 
which he said he had taken at this dacoity. 
Now the Magistrate was asked various 
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questions in regard to this dacoity and on 
p. 24 be stated as follows: 


“Q. Did you take all necessary pre- 
cautions ? if 

Q. Did you satisfy yourself that the 
confession made by Lal Singh 
was true and voluntary ? e 

In cross-interrogatories on behalf 

accused he was asked : 

“i, Was Lal Singh put up before 
you for confession by the Police? Yes, 

2. Was he putup before you from I do not 
Police custody? remember 

correctly. 

3. Was any Police Officer present No. 
mee the confession was record- 
e 

4, The confession of Lal Singh was 
not recorded by you in your 
own hand-writing ? 


Yes. 


g.” 


of some 


No. It was 
recorded by 
me person- 
ally in my 
own hand- 
writing. 

5. Did you explain to Lal Singh 
before recording his confession 
that he was not bound to make 
it and that any confession 
made by him would be used 
against him ? 

6. You did not make a note of As it was 
having told Lal Singh so in not neces- 
your foot-note atthe end ofthe sary, I did 
confession ? not make 

such a note,” 


A further question was asked on p. 25 
in regard to Hx. K, this confession of Lal 
Singb, and the Magistrate said it was 
recorded by him. Now there is also the 
evidence of the finding and identification 
of these ornaments, For the finding of the 
ornaments given up by accused, there 
is the evidence of Murari Lal and Raghu- 
nandan cn p. 31. Raghunandan stated to 
the Magistrate that he is a resident of a 
village Tarsawan in Thana Porsa, Gwalior 
State, and this is the village of the accused 
Lal Singh. He says that the Sub-Inspector 
called him and Lal Singh accused brought 
lachhas from his house and handed them 
to the Sub-Inspector. This was about two 
years previous to the case. The lachhas he 
identified as Exs. 1 and 2 and he put his 
thumb impression on a list Ex. H. On p. 59 
it is stated that as Raghunandan had not 
come to Sessions, although summoned, his 
evidence was admitted under s. 33, Evi- 
dence Act. In regard to the identification 
of those ornaments, there is on p. 15 2 
memorandum of proceedings of the identi- 
fication of property before a Magistrate 
and Musammat Mahadevi, wife of Gopi 
Bania of Khilla identified five lachhas and 
six murras of silver worn on the feet. This 
witness gave evidence on pP. +52, and she 
stated that she identified these articles 


Yes. I did 
explain to 
Lal Singh 
these things. 
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Exs. 1 and 2 when they were mixed up 
with other jewellery. She states that they 

“were worn by her niece Musammat Kato: 
and that her parents-in-law had given them 
to ber. She stated that the ornaments were 
mixed up with other ornaments, not lach- 
has or murras, when she made her identi- 
fication at Amba. Musammat Katori failed to 
identify these articles at Amba. She is a 
girl 20 years of age and was perhaps nerv- 
ous and therefore she was merely tendered 
for cross-examination in the Sessions Court 
on p. 53. It appears to us, however, that 
the evidence of Musammat Mahadevi is suff- 
cient for the identification of these articles 
taken with the fact that the accused Lal 
Singh himself admitted that the articles 
were taken in this dacoity when he handed 
them up and he has not claimed later that 
the articles were his. It is algo to be ncted 
that in the list given by Gopi to the Sub- 
Inspector ‘shortly after the dacoity there 
were a number of lachhas and murras men: 
tioned as stolen in three places in the list. 
These details are: 


“No. 3, Silver lachhas, 24 for the feet, weight 
48 tolas. 
No. 5. Lachhas sada amethia, 32, weight 16} 


tolas. 
No. 6. Lachhas amarti, 20, for the feet, weight 
40 tolas.” 


There were, therefore, a large number of 
articles of this kind stolen. Now the ques- 
tions which have been argued most in the 
present case are in regard to the admis- 
sibility or otherwise of the confession. It 
has not been explained on behalf of the 
accused or by the accused what proceed- 
ings took place in Gwalior in regard to the 
crimes of which he made a confession on 
this occasion. A great deal of time has 
elapsed between the date of confession on 
August 20, 1935. and the production of 
the accused in Agra District for his trial in 
regard to this case and presumably this 
time was occupied in some criminal pro- 
ceedings in Gwalior in connection with the 
offences in Gwalior mentioned in the con- 
fession. Learned Counsel for the accused 
laid stress on a statement of a Gwalior 
witness, Head Constable Abdul Shakur, on 
p. 56 that “he had been promised a 
“pardon.” It is not cleat to what the wit- 
ness alludes other than that tle word 
“pardon” is used in the ordinary sense and 
that he means some Magistrate or Sessions 
Judge in Gwalior offered a pardon to Lal 
Singh on evndition of his giving evidence 
in regard to the offences in Gwalior. If 
that is 60, the offering of a pardon has no 
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bearing on the admissibility of the confes- 
sion in the present case, because it ie not 
open to the Gwalior authorities to make any 
offer of pardon for an offence committed in 
British India. Learned Counsel, however, 
desired to place the construction on these 
words that the Police had offered some 
inducement to Lal Singh to make a confes- 
sion. The words cannot bear that meaning 
and no such suggestion appears to be 
intended by the witnsss, nor has the 
accused ever said that he was offered any 
inducement except on p. 61 to the Sessions 


Oourt he stated: 

“Murari Lal, the Station Officer and Pancham 
Singh of Garh got me arrested at the District 
Magistrate's house and told me to make a confes- 
sion. They said that if I confessed, I should be 


released,” , 
Now it is obvious that the head con- 


stable cannot be alluding to this matter 
when he speaks of a pardon. The accused 
did not accept the suggestion, if any, such 
were made as he states “I said I had taken 
no part in any dacoity”. Obviously, there- 
fore, there was no influence of this sort at 
work on the mind of the accused, and if the 
accused had received such a suggestion, he 
would naturally have said to Murari Lal 
“place me in front of the District Magis. 
trate and let him make me the offer,” as it 
is said the suggestion was made at the 
house of the District Magistrate. That 
nothing of this sort was done indicates 
that there is no truth in the allegation of 
the accused. Later, in the same statement 
the accused says that Murari Lal shut him 
in ihe lock-up and fettered him and made 
him stand throughout the night and there- 
fore he made the confession. Now there is 
no evidence to confirm this statement of 
the accused which was put forward after 
great delay. We have also no information 
from the accused as to what he was doing 
in regard tothe other parts of the confes- 
sion and the cases which may have been 
founded on them. In the meantime before 
he made this allegation in 1937 the accused 
has not told us whether he appeared as a 
witness for the prosecution and confirmed 
whut he said in his confession or whether 
he was treated as an accused and sentenced 
in Gwalior for the offgnces indicated. We .. 
therefore fail to find any evidence which 
would indicate that the confessiot was 
induced by any suggestion of favour or by 
any ill-treatment of the accused. The fact 
that the confession had been made after 
the accused had been identified by three 
Witnesses for this dacoity supplies a reason 
as to why the accused might have made a 


698 


confession, because the accused was one of 
a number who were arrested and tried for 
this dacoity. Now the main arguments 
against the admissibility of this confession 
are legal. In the first place we were told 
that the confession had not been properly 
recorded under the Gwalior Criminal Pro- 
cedure Code. The certificate at the foot of 
the confession is as follows: 

“I “believe that this confession of the commission 
of crimes was made without any compulsion or 
coercion. It was taken in my presence and hear- 
ing, and on being read over tn the person making 
it, it was admitted by him to be correct. It con- 
tains a full and true account of the statement made 
by him.” ‘ h 

This isin the form that was required by 
the Oriminal Procedure Code in British 
India. in s. 164, sub-a. (3) up till the year 
1923 when there was an amendment by 
Act XVIII of 1923 and the following words 
were added to the beginning of the certifi- 
cate: 

"I have explained to (name) that he isnot bound 
to make a confession and that, if he does so, any 
confession he may make may be used as evidence 
against him.” |, 

We were told by learned Counsel for 
accused that the Gwalior Code had also 
been amended tothe same effect and that 
when this confession was recorded on 
August 20, 1935, the Magistrate should have 
followed the amended form. We, therefore, 
sent to the Gwalior State for a copy of the 
Oriminal -Procedure Code of Gwalior in 
foree on August 20, 1935, and we find that 


; that Code has a fcrm of certificate which 


is exactly the one which the Magistrate 
has used. This is laid down in 8 79 
of that Code. The Magistrae has also 
given evidence as already noticed to the 
effect that the further additions to the cer- 
tificate suggesied were not necessary. It is 
then argued that the Magistrate should 
have asked questions from the accused and 
recorded the answers to show that the con- 
fession was made without any compulsion 
or coercion. Noweven in British India in 
s. 164 there is no provision that the ques- 
tions and answers should be recorded. Now 
the Magistrate has, as we have noted, 
been questioned on the point and he has 
stated that he did ascertain from the 
accused that the confession was voluntarily 
“made. This is what hê has certified in his 
certificate. We think that the certifica‘e 
fully complies with the provisions of the 
law of Gwalior laid down in s. 79, Orimi- 
nal Procedure Code. Now a further argu- 
ment was made by learned Counsel to the 
effect that although this might be so, still 
for use in British India, these certificates 
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should be in the form for British India. 
This seems to be a peculiar doctrine. There 
are a number of rulings of this Court to the 
effect that a confession recorded in Gwalior 
can be used in British India under the 
pr-visions of s. 80, Evidence Act. These 
rulings are Queen-Empress v. Sundar Singh 
(l), Emperor v. Hulasi (2) and of other 
High Courts we have Emperor v. Shaft 
Ahmad (3), Queen-Emperss v. Nagla Kala 
(4, and In re Panchanathan Pillai (5). Now 
these rulings lay down that the confession 
in an Indian S'ate may be accepted as 
admissible for prosecution in British India. 
The person making the confession was a 
subject of Gwalior and if the confession was 
recorded in Gwalior, and ih was recorded 
according to the provisions of the Ori- 
minal Procedure Code in Gwalior, it 
seems to us incorrect to lay down that the 
form of certificate should have the addi- 
tional words now added for such certificates 
in British India. But there is & further 
point to be noted. When the Legislature 
made the amendment of the Criminal Proce- 
dure Code in 1928, the Legislature no doubt 
laid a certain duty on a Magistrate re- 
cording a confession in British India under 
s. 164 and a Magistrate is bound to act 
accordingly. But it was open to the Legis- 
lature to repeal the provisions of 8. 29, 
Evidence Act, in this matter and the 
Legislature did not do so. This section ie 
as follows: 

“99. If such a confession is otherwise relevant, 
it does not become irrelevant because it was made 
under a promise of secrecy, or in concequence of a 
deception practised on the accused person for the 
purpose of obtaining it, or when he was drunk, or 
because it was made in answer to questions which 
he need not have answered, whatever may have 
been the form of those questions, or because he 
was not warned that he was not bound to make 
such confession, and that evidence of it might be 
given against him.” 

The question bef. re us now is the admis- 
sibility of a confession and the point is 
taken that the certiticate does not contain 
thes two points, that is, that he was not 
bound to make the confession, and that if 
he does so, any confession he may make 
may be used as evidence against him. 
When the Legislature directed that these 
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matters should be added to the certificate, 
the Legislature did not provide that if the 
Matters were not added to the certificate 
then the confession would be inadmissible. 
On the contrary the provision of s. 29, Evi- 
dence Act, slill stands good that noi merely 
if these points are not added to the certi- 
ficate but if the questions are not even 
asked, the confession dses not become irre- 
levant. _ The question of relevancy or irrele- 
vancy is determined by the special Act 
which isthe Evidence Act. Therefore we 
must follow the provisions of s. 29. We 
may also refer to the provisions of s, 533, 
sub-s. (1), Criminal Procedure Code, where 
it is laid down as follows: 

“If the Court, before which a confession or other 
statement of an accused person recorded or purport- 
ing to be recorded under s. 164 or s. 364 is tendered 
or has been received in evidence, finds that any 
of the provisions of either of such section have not 
been complied with by the Magistrate recording 
the statement, it shall take evidence that such 
person duly made the statement recorded ; and not- 
withstanding anything contained in the Evidence 
Act, 1872, s. 91, such statement shall be admitted if 
the error has not injured the accused as to his defence 
on the merits,” 


This clearly authorizes the evidence of 
the Magistrate as taken in the present case, 
because it cannot be said that any error in 
the form of recording or not recording ques- 
tions or in the form of the certificate is a 
matter which had injured the accused as 
to his defenco on the merits. Now learned 
Counsel for the appellant relied on two 
rulings, one reported in Emperor v. Patey 
Singh (6). That was a case in which a 
Bench of this Oourt referred to the pro- 
visions of the Manual of Government 
Orders, para. 8.3-A, cl. (d) where it was 
stated that the Magistrate should add 
certain things to the certificate under s. 164, 
Criminal Procedure Code. The Bench did 
not hold that the failure of the Magistrate 
to add these extra observations to the certi- 
ficate prescribed by law would have any 
result to meke the confession not admissible 
in evidence. Now we may point out that 
there is no section of the Oriminal Proce- 
dure Code which gives the Executive 
Government power to make rules to supple- 
ment the Code, and whatever value may 
be attached to the paragraph in the Manual 
of Government Orders, it cannot have any 
legal effect as regards the admissibility or 
inadmissibility of the confession. The 
next ruling is reported in Emperor v. 


(6) (1931) A L J 1000; 133 Ind, Cas, 593; A I R 1931 
All. 609; (1931) Cr. Oas, 961; 32 Or. L J 1059; LR iz 
A 117 Or; Ind. Rul. (1981) AH. 705, 


LALSINGH v. BMPEROR (ALL) 


699 


Shambhu (7). In that case the Bench 
observed that there should be something in 
addition to the usual stereotyped questions 
and reference was made to the first ruling 
referring to the Manual of Government 
Orders. The same remarks apply. The 
Bench did not suggest that these matters 
would have any bearing on the question of 
admissibility but stated that there would 
be some effect on the opinion that the Bench 
would form about the voluntary nature of 
the confession. Now these two rulings have 
been considered and commented upan in a 
Full Bench ruling cf this Court reported in 
Muhammad Ali v. Emperor (8). This Full 
Bench ruling dealt with the first case quoted 
on p. 155i and with the latter case on 
pp. 1556 and 1557. It was laid down by the 
Full Bench that where a confession has not 
been duly recorded, the error can be cured 
by calling evidence under s., §33, Criminal 
Procedure Code, to show that the confession 
was duly made, provided that the error has 
not injured the accused as to his defence on 
the merits. We are bound to fcllow this 
Full Bench ruling as it is dealing exactly 
with the point which has been raised before 
us, and we therefore consider that the Court 
below was correct in admitting the evidence 
of the Magistrate on these points. Now 
reference has been made to a ruling of 
their Lordships of the Privy Council re- 
ported in Nazir Ahmad v. Emperor (9). 
That was a case in which their Lordships 
explained on p. 599* as follows: 

“In this case no question of the operation or 
scope of s, 533 arises and their Lordships desire to 
express no opinion on that matter. It is here con- 
ceded that the Magistrate neither acted nor pur- 
ported to act under 8. 164 or e. 364 and nothing was 
tendered in evidence as recorded or purporting 
to be recorded under either of those sections. The 
matter to be considered and decided is one of 
plain principle and first importance, namely, is such 
oral evidence as that of the Magistrate, Mr, Vasisht, 
admissible ?” 

It is clear, therefore, that the ruling of 
their Lordships has no application to a case 
like the present which is one where the 
memorandum of a confession purporting to 


(7) (1932) A LJ 162; 135 Ind. Oas. 838; A IR 1932 
All 228; (1932) Cr. Oas. 226; 33 Or. LJ 201; 54 A 350; 
Ind. Rul. (1932) AIL 102;L R13 A 48 Or 

(8) (1933) A L J 1551; 147 Ind. Oas. 390; A I R 1934 
All. 81; (2934) Or. Oas. 12%, 35 Cr. L J 335; 56 A 302; 
6R A467; LL R15 A 39 Or, (EH). 

(9) (1936) A L J 845; 163 Ind. Gas. 881; A ? R 1936 
P O 253; (1936 Or. Cas 752; 37 Or L J 897; 17 L 
629; 63 I A 372; 38 Bom. L K 987; 1936 O W N 505; 
(49386) M W N 746; 1938 O L R437 (2); 1936A LR 
141, 9 RP 0 57;40 O W N1221; 17 P L T 594; 71 M 
LJ 476; 39 PLR 43;44L W 583;19N L J 214; 63 
OL J445(P 0). 

*Page of (1936) A, L. J.—|Ed.] 
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have been taken by a Magistrate under the 
provisions applicable has been tendered on 
behalf of the prosecution. Learned Counsel" 
for the accused argued that because their 
Lordships had referred to ss. 164 and 36}, 
Criminal Proeedure Code, therefore they 
_would exclude a case like the present where 
the confession was recorded under s. 79, 
Gwalior Criminal Procedure Code. We are 
quite convinced that learned Counsel is mis- 
taken in this argumeot and that their 
Lordships meant that their judgment did 
not refer to cases where a memorandum of 
the confession purporting to be recorded by 
a Magistrate in accordance with law was 
tendered on hehalf of the prosecution. 
What was tendered before their Lordships 
was the evidence of the Magistrate orally, 
and instead of makinga memorandum, he 
had taken rough notes for his own benefit 
and had not read them over to accused 
but had been conducted by the accused to 
various places where things had been pointe 
ed out and on his return the Magistrate 
had had a memorandum made from his 
notes and had then torn up his notes That 
was quite a different case from the case 
before this Court. On p. 900* of the ruling, 
their Lordships lay down a distinction as 
regards the difference between a Magistrate 
and a private person and they point out 
that whereas a private person might prove 
a confession orally if made to him, a Magis- 
trate was precluded from doing so and 
must record the confession under ss. 164 
and 364. We consider therefore that the 
ruling of their Lordships does not in any 
. way refer to a case like the present. At 
most it may be said that their Lordships 
made a reference on p. 899* to the Full 
Bench ruling of this Court and said it was 
avery wide view. That may be so. But 
their Lordships did not purport in any way 
to dissent from it. Accordingly, therefore, 
we consider that the confession as recorded 
by the Magistrate in Gwalior is admissible 
in evidence. f | 

We have therefore in the present case 
three matters on which the prosecution 
vests. Firstly, we havetthe identification of 
the accused by three witnesses in Gwalior 
within five months of the dacoity. ‘Those 
‘witnesses had ample opportunity to see the 
accused for long periods at night, both by 
moonlight and by the light of-a lantern, 
and they were comparatively close to the 
accused, one of them, the owner of the 
house, being actually beaten by those 
dacoits including the accused who entered 
*Pages of (1936) A. L, J.—fEd.] 
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the house. We have secondly the evidence 
of the ornaments which were given up by 
the accused in Gwalior to the Police Officer 
and another witness as part of the property 
he had stolen in this dacoity. We have 
thirdly the evidence of the confession of the 
accused which was eventually retracted by 
the accused in the Court of the Magistrate 
and in the Sessions Court. Having regard 
to this evidence, we consider that the con- 
viction of the accused under s. 396, Indian’ 
Penal Code, was correct. 

There remains the question of sentence. 
It is true that a man was wounded in this 
dacoity and eventually died. It is also true 
that the accused carried a gun in this 
daccity. But it ig stated that there were 
several guns carried in this daczity and 
none of the witnesses say that the accused 
was the man who fired the shot which had 
fatal effects. We donot consider that asa 
general rule a sentence of death should 
necessarily follow a conviction under s. 396,” 
Indian Penal Code, and this section differs 
from s. 302, Indian Penal Code, in that res- 
pect. The rule is under s. 302 that a sen- 
tence of death should follow unless reasons 
are shown for giving a lesser sentence. No 
such rule applies to s, 396, Indian Penal 
Code. Accordingly we find no reason in 
this case why the sentence of death should 
be imposed. We therefore maintain the 
conviction of Lal Singh under s. 396, 
Indian Penal Code, and we reduce the 
sentence from a sentence of death to a 
sentence of transportation for life. 

D. Order accordingly. 
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_ RANGOON HIGH COURT 
First Oivil Appeal No. 165 of 1937 
June 6, 1938 
Roserts, O. J. AND Braunp, J. * 
MA PU TU -——-APPRLLANTS 
versus 
MAUNG BA SIN AND OTEERe— RESPONDENTS 

Burmese Buddhist Law-~Adoption-~Keittima and 
apatitha forms—Dividing line between-—Nature of 
evidence—Keittima form—Onus of proof, 

The dividing line between keittima adoption and 
apatitha adoption must be the question of inten- 
tion to inherit ; and that intention must be given 
effect to in such a way as to secure a measure of 
public notoriety or attention. Ma Than Nyun v. 
Daw Shwe Thit (3) and Ma Ywet v. Ma Me (4), relied 


on. 

It cannot be said that no proof of keittima adop- 
tion should be considered satisfactory if establish- 
ed upon oral evidence alone, There is no kind of 
requiyement as to the nature of the evidence 
forthcoming. All that the Judge has to do is to 
see whether from oral, documentary or circumstan- 
tial evidence from all the different eléments at: his 
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disposal, he can infer that intention and that. 


notoriety which the law demands as being con- 
sistent with keitttma adoption and keittima adop- 
tion alone. 

Though the initial burden of proving facts sufficient 
to establish keittima adoption undoubtedly lies on the 
` keittima claimant, nevertheless, as in every other 

uestion of fact to be proved before the Oourt, 
that burden shifts from time to time during the 
trial as each point is reached at which, if no more 
evidence were given, the one party or the other as 
the case may be, would succeed and, in the long 
run when evidence is given on both sides, the Court 
is left with the evidence as a whole and the sur- 
rounding circumstances to judge from. 


F. CO. A. against the decree of the District 
Court, Mandalay, dated October 11, 1937. 

Mr. S. C. Mukerjee, for the Appellant. 

Messrs. U Kyaw Zan and U Kya Gaing, 
for Respondents Nos. 1 and 2 (a) (b), 3 and 4, 
respectively. 

Roberts, C. J. - This was an action which 
was originally brought by one Ma Pu Tu 
who is the present appellant for possession 
of properties, which had belonged to one 
Ma Thein Tin, and for a declaration that 
the plaintiff was the sole heir thereto. Ma 
Pu Tu, the plaintiff, was the daughter of 
Daw Nyun, and Daw Nyun’s sister Daw 
Kun was the grandmother of Ma Thein Tin 
who died about January, 1937. At the time 
of Ma Thein Tin's death her mother Daw 
Hmi was dead, she having died about 1927 
or 1928 and the grandmother was also dead; 
and the appellant claims by reason of being 
a first cousin of Ma Thein Tin’s mother. In 
answer to the suit thus framed a number 
of relatives appeared. First of all, there 
were some relatives of Ma Thein Tin who 
were the children of her grandfather's 
sister ; her grandfather was U Tok who 
was the husband of Daw Kun, and U Tok's 
sister was Ma Myint The, and it was her 
children who were defendants Nos. 2,3 and 4, 
Ko Sein, Daw Myint and Daw Sint ; Ko Sein 
is now dead and his legal representatives, 
‘In the person of Ma Ya and Maung Than 
Gyaung have been placed upon the record 
as respondents. 

In addition tothe representatives of this 
family, there was a defendant named Maung 
Ba Sin, and his brother Maung Ba Thwin 
was joined with him as a defendant. These 
two brothers were the sons of Maung Ant, 
who was a brother of Ma Pu Tu, the 
appellant. Oonsequently, Maung Ba Sin 
whose position falls principally to be con- 
sidered, was the second cousin of Ma Thein 
Tin and a first cousin once removed of 
the deceased Daw Hmi. And his position 
was this: that he claimed to be the keit- 
tima adopted son of Daw Hmi, and a story 
was told which went in great elaboration 
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into all relevant facts, and a decision in 
respect of which comes before us by way 
of appeal. | 

In dealing with cases of this kind, as 
was observed by Page, C. J. in Chinnaya V. 
U Khay (1), it is extremely desirable to 
bearin mind that we do not see or re-hear 
the witnesses and we ought not to interfere 
with the decision of the District Court 
unless we have come to the conclusion that 
it was plainly erroneous. We have to bear 
in mind in varying circumstances depend- 
ing upon the nature of the Court of origi- 
nal jurisdiction the observations of Lord 
Sankey in Powell v. Streatham Manor 
Nursing Home (2): I say in varying circum- 
stances because it is plain that the deci- 


“gion, for example, ofa learned Judge of 


this Court upon the Original Side on a 
question of fact would naturally have more 
weight than that of a Sub-Divisional or a 
Township Judge of comparatively little 
experience. And we have before reviewing 
the facts upon which the learned District 
Judge came to the conclusion, to make sure 
that he was expressing himself correctly 
with regard to the law involved in the case. 
The leading case on the subject of kezt- 
tima adoption in recent years is that in 
Ma Than Nyun v. Daw Shwe Thit (3), it is 
pointed out there that the dividing line 
between keittima adoption and apatitha 
adoption must be the question of intention 
to inherit ; and it is clear from the autho- 
Tities that that intention must be given 
effect to in such a way as to secure a mea- 
sure of public notoriety or attention. The 
words of Lord Dunedinin Ma Ywet v. Ma 
Me (4), may in this connection usefully be 
quoted. He said: 

“It hasbeen laid down by this Board that ac- 
cording to the law of Burma, no formal ceremony 
is necessary to constitute adoption. One may go 
further and say that, although adoption is a fact, 
that fact can either be proved as having taken 
place on a distinct and specified occasion, or may 
be inferred from a course of conduct which is 
inconsistent with any other supposition. But in 
either case publicity must be given to the rela- 
tionship, and it is evident that the amountof proof 
of publicity required will be greater in caseg of the 
latter category, when no distinct occasion can be 
appealed to.” h 

Having read the careful judgment of the 
learned District Judgg, I am satisfied that 


(1) A I R 1936 Rang. 5; 161 Ind. Oas. 387, 14 R 
11;8 R Rang. 472, 
152 L T 


(2) (1935 A'O 243; 10h LJK B 304; 
563; 79 S J 179; 51 T L R 289. 

(3) 14 R 557, 164 Ind. Cas. 272; A I Rj1936 Rang. 
344; 9 R Rang. 73, 

(4) 5 L B R 118: 3 Ind. Cas. 797; 36 O 978; 10 


O L J 253: 14 OWN 111; 11 Bom. L R 1193. 3 
Bur, LT 32; 6M L T 302,19 ML J 577(P 0). 
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he directed himself correctly as to distinc- 
tion between apatitha and keittima adop- 
tion and bore in mind throughout, and 
carefully weighed at the close of the case, 
those considerations which alone would 
lead him to aright conclusion on the facts. 
It has been urged in argument that no 
proof of keittima adoption should be consi- 
dered satisfactory if established upon oral 
evidence alone. But there is no kind of 
requirement as to the nature of the evidence 
forthcoming. All that the Judge has to do 
is ‘to-see- whether from oral, documentary 
or circumstantial evidence from all the 
different elements at his disposal, he can 
infer that intention and that notoriety which 


the law demands as being consistent with 


keittima adoption and keittima adoption 
alone. lt will be necessary in this case to 
review the evidence which was brought 
at the trial and to see how far the learned 
Judge had before him material for coming 
to the conclusion at which he arrived and 
whether this Court ought, having consider- 
ed that material, to come to the conclusion 
that he was wrong and obviously so wrong 
that we ought to apply the rule laid down 
in Chinnaya v. U Khay (1), which I have 
just cited and allow the appeal (His Lord- 
ship then examined the evidence and pro- 
ceeded). It is urged by Counsel before us 
that the learned Judge in trying this case 
only stated his conclusions at the end of 
his judgment after saying that he accepted 
certain facts against adoption as proved. I 
would suggest that the realanswer to that 
criticism is that the learned Judge summed 
up the case, as it were, to himself before 
arriving at the conclusion. He saw, as is 
true in many cases, that there is something 
to be said for both sides : there were pieces 
of evidence given for the plaintiff which 
should not be considered as accurate, and 
other pieces of evidence given for the 
defendants which, no doubt, were exagge- 
rated. But, having summed up those sets 
of evidenceand having sifted the grain 
from the chaff, he came to definite conclusion 
and found that defendant No. 1 had estab- 
lished his claim. Another way would have 
been to express his view with some vehe- 
mence. ButI thinkin (hat event it would 
have been said that*he was one sided and 
did net view the evidence in a judicial man- 
ner, The learned Judge hase pointed out 
the difficulties inthe case and Ifeel that 
there were great difficulties in this case: 
the learned Judge appreciated them: he 
saw the witnesses, applied his mind both 
to the law and tothe facts and came to 
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the conclusion, at the end of his judgment 
—a conclusion which is expressed in a well- 
reasoned judgment. And it isa matter in 
which, on a question of fact, we cannot pos- 
sibly interfere and, therefore, for all these 
reasons, lam of opinion, that this appeal 
must be dismissed. 

We must make an order as to costs, 
although of course the appellant is suing in 
forma pauperis. We make a formal order as 
to costs, Advocate’s fee twenty gold mvhurs. 
We dismiss the cross-objection with costs 
ten gold mohurs: the costs of the cross- 
objection to be paid by the objecting res- 
pondent. The appellant will have to pay 
the court-fees which she would have had to 
pay if she had not been allowed to sue as a 
pauper, 


Braund, J.—I agree and have but little 
to add. L do not propose to set out the 
facts, which have already been fully dealt 
with by my Lord the Chief Justice. The 
real issue in the suit was raised by defene 
dant No, 1, Maung Ba Sin. He is a young 
man of about 23, and he claimed to have 
been the adopted keittima son of Daw Hmi. 
He says that the adoption took place when 
he was about three yearsof age. And the 
learned District Judge framed an issue, 
which was appropriate to that contention. 
The issue he framed was: 

“Was defendant No, 1 adopted by Daw Hmi to in- 


herit? If so, is he entitled to the whole estate of 
the deceased as her brother?" 


And that was in reality the only issue 
he dealt with in the case. The principles 
which govern keittima adoption in Burma 
have now been well settled and indeed, have 
scarcely been in doubt since the well-known 
judgment of Lord Dunedinin Ma Ywet v. 
Ma Me (4). Every question of this kind, in 
which no formal ceremony of adoption can 
be proved, appears to me toresolve itself into 
a pure question of fact whether the Court 
is, in the circumstances of each particular 
case, satisfied upon tue evidence afforded 
by that case, that the claimant was adopied 
not in adoption generally, butin keitiima 
adoption and with sufficient notoriety at 
the time to establish that adoption. Though 
the initial burden of proving facts suffi- 
cient to establish that undoubtedly lies on 
the keittima claimant, nevertheless, as in 
every other question of fact to be proved 
before the Court, that burden shifts from 
time to time during the trial as each point 
is reached at whica, if nv more evidence 
were given, the one party or the other as 
the case may be, would succeed and, in the 
long run when evidence is given on both 
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sides, the Court is left with the evidence as 
a whole and the surrounding circumstances 
to judge from. In my judgment, the learned 
District Judge has properly appreciated 
both the real issues in this case and that 
the burden of proving them lay upon defen- 
dant No. 1. That he has appreciated the 
nature of keittima adoption is, tomy mind, 
quite clear from the fact that pp. 2and 3 
of his judgment he correctly sets out the 
three kinds of adoption known to Burmese 
Buddhist Law. He sets them out as keittima 
adoption, apatitha adoption and then that 
third form of adoption which is ‘out of 
compassion’; and he draws the correct 
distinction between keittima adoption and 
apatitha adoption. That is made very plain 
when one sees from the learned Judge's 
judgment that he first of all deals with the 
question of whether there was an adoption 
at all and then goes on to deal with what 
he describes— and I think rightly describes 
—as ‘the very much more difficult qnes- 
tion’ of whether Ba Sin was adopted asa 
keittima son. It is quite clear, I think, 
from the frame of the learned Judge's judg- 
ment that he has pertectly appreciated the 
difference belween a mere apatitha adop- 
tion and keittima adoption. 

It is perhaps a little unfortunate that the 
learned District Judge thought fit to take 
the evidence of the plaintiff first because, 
as I have already said, it is quite clear that 
the onus of proving the keittima adoption 
lay in this particular case on defendant 
No. 1. But nevertheless I am quite unable 
to think that on that account alone the 
learned Judge has laboured under any 
delusion as to where the onus really lay. 
He has quite cleaily, on pp. 5 and 6 of his 
judgment, set out the various facts or types 
of fact which have to be proveu to establish 
kettttima adoption and L do not think tunat 
he was under the least misapprehensiun that 
it was for Ba Sin, defendant No. 1, to 
establish them. Moreover, as has been 
pointed cut so many times, this question of 
onus is not really a material one in a case 
where there is evidence on both sides and 
it becomes merely a question of deciding 
what the effect of that evidence really is. 
Onus is only really material either when 
there is only evidence on one side or the 
evidence on each side is so nicely balanced 
that some extraneous assistance is needed 
to bring down the seule one side or the 
other. In my judgmeni, therefore, tie learn- 
ed Judge has perfectly appreciated both, 
what the real issues were and where the 
onus of estabtishing them lay. 


ita PU të v. MAUNG BA sti (RANG.) 


703 

Ido not desire to deal with the facts at 
any length, because they have been dealt 
with already exhaustively by my Lord the 
Chief Justice, and I desire to associate my- 
self with what he has said upon the facts, 
I should, speaking for myself, be quite 
unable to take a different view to the view 
jaken by the learned District Judge of the 
facts, particularly having regard to the 
circumstance that he was in a very much 
better position than we are to Judge of 
the credit of the witnesses who came befcre 
him. Tuere can, I think, be no doubt that 
there was ample material before him upon 
which he could have decided in the way 
he did. So far as lum concerned, I have 
been particularly impressed by tnat part 
of the evidence which showed that the 
mother of defendant No. 1, on more than one 
occasion, stated what her motive in adopt- 
ing him was. He said, and there is the 
evidence of Ma Ohn, Daw Unit, Daw San 
and U Kaw Tha La to prove it, that the 
purpcse of her adoption was to get for her- 
self a son because she had not got one of 
her own. That, to ny mind, points and 
strongly poinis toan intention on her part 
to put the adoptive child in all respects 
in the same position as her own real son 
would be; and I see no reascn whatever for 
excepting inheritance, which is one of the 
ordinary incidents of tae position cf a son, 
frcm her intention when she made this 
adoption, which she said was to acquire for 
herself a sou. 

Then (possibly I may attach rather more 
importance to it than my Lord the Chief 
Justice has thought it right todo) I myself 
have been impressed by the evidence of 
Daw San when she says that from the 
moment of adoption there was a complete 
severance of all relatious between the real 
mother and defendant No. 1. The only direct 
evidence we uave of what happened on the 
occasion of the aduption is that of Daw 
San, the mother; and while it i: true that 
she must be considered to be an interested 
party, nevertheless, 1 am, speaking for mye 
self, not altogether ready to discard her 
evidence where that evidence fits the facts 
and in this case her evidence, namely that 
the child was adopted as a keittima child, 


seems tme to be cS8usistent with almost ~“ 


everything that iollowed aiterwarde and 
for that reason, speaking entirely for my- 
self, lam inclined to attach a little weight 
to the evidence of the mother, which is 
the only direct evidence of the fact, when 
she says that this was expressly a keittuma 
adoption. 
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As regards notoriety, which is a very 


' important ingredient of keittima adoption, 


there was,to my mind, ample evidence of 
notoriety. One has to bear in mind in this 
reepect that the notoriety spoken of is 
notoriety at the time of adoption. Now, 
twenty years have elapsed since the adop- 
tion took place and it is not surprising 
that you do not get a multitude of persons 
ready to come forward after a lapse of 
twenty years, to say that it was broadcast 
throughout Mandalay that the boy was 
adopted as a keittima child. It is quite 
obvious that there will not only be com- 
paratively few people who will remember 
the facts, but also, that during the twenty 
years that have elapsed, a son who has 
been adopted in keittuma adoption and who 
has been taken into the family will have 
become indistinguishable from a real son, 
will be regarded as a real son, and persons 
in the neighbourhood will have come to 
ragard him and look upon him as a real 
son. Therefore the origins of the adoption 
would become forgotten and he would be 
indistinguishable from the natural son. 
Therefore, I think, it must always be diffi- 
cult to get direct evidence of that notoriety 
which is necessary when a considerable 
number of years have elapsed as in this 
case. But here we do have a number of 
witnesses and witnesses whom I see no 
reason to disbelieve, saying that they were 
told by Daw Hmi, the adoptive mother, 
that she had adopted this child as a 
keittima sin. I think, therefore, that there 
was ample evidence of notoriety which 
justified the learned Judge in finding that 
the principles of keittima adoption were 
satisfied in that respect. In all the circum- 
stances, I agree with my Lord the Chief 
Justice that this appeal should be dismissed. 
5. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Civil Miscellaneous Case No. 824 of 193% 
August 19, 1938 
HARRIES, J 
Shri GOPAL CHANDRA AND ANOTHER — 
APPLICANTS 
versus 
NARAIN DAS AND cotagrs— 
: OpPros1TE PARTY 
Companies Act (VII of 1913), $3. 218, 162— 
Creditor when entitled to ask Court to convert 
voluntary winding up inte compulsory winding up— 
Liquidator, if can ask Court, in voluntary winding 
up to pass order for compulsory winding up. 
A oreditor is not entitled as of right to ask a 
Court to convert a voluntary winding up into a 
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compulsory winding up. Before he can obtain-such ` 
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order he must show that he, as oreditor, could 
obtain, had there been no yoluntary 


order compulsorily winding up the Company. A 


creditor on the other hand who could have asked in” 


the first instancefor acompulsory winding up order 
can always come to Court and ask that the volun- 
tary winding up should be converted into a compul- 
sory one. 

There is no section of the -Companies Act, which 
enables the liquidator in a voluntary winding up 
to ask the Court to pass an order compulsorily 
winding up the Oompany. 


Mr. S. B. L. Gaur, for the Applicants. 
Mr. B. Malik, for the Opposite Party, 


Order.—This 18 an application by Babu 
Shri Gopal Obandraand Lala Panna Lal 
praying that a Oompany known as the New 
Vaish and Paliwal Ginning and Ootton 
Press Co., Ltd. now in voluntary liquida- 
tion, should be compulsorily wound up. 
There is a further prayer that certain 
mortgagees should be ordered to deliver 
possession of the property of the Company 
to Babu Shri Gopal Chandra who is the liqui- 
dator appointed in the voluntary liquida- 
tion. There is a third prayer that certain 
sale proceedings in the Court of the Munsif 
of Shikohabad in Suit No. 364 of 1936 
be stayed pending the disposal of this 
application. When the matter came up 
before me on August 4,1938,I gave Mr. 
Sanyal who appears for the, applicants 
leave to amend his application and this 
has been done. The application as 
originally framed mentioned that it was 
one under various sections including s. 221, 
Companies Act. This latter section deals 
with powers of the Court to make an order 
that a voluntary winding up shal] continue 
subject to the supervision of the Court. 
It may be pointed oul thatin the applica- 
tion as originally drafted, no mention 
whatsoever was made of s 218, Companies 
Act. When Mr. Sanyal opened the case 
Mr. Malik said that he had been under 
the impression that as this was an 
application under s, 221, he had to meet 
the case of a possible order for winding 
up under the supervision of the Oourt. 
The prayer was actually in these words; 
“It is respectfully prayed that the said 
Company be wound up under a come 
pulsory scheme by the Hon'ble Oourt.” 
The actual wording of the prayer did 
suggest that what the applicants wanted 
was an order for compuis-ry winding up, 
but having regard tothe fact that they 
had mentioned a numberor ection: but, 
nots. 218, I thought it proper to give the 
opposite parties an 


opportunity to, 


winding up, an - 
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consider the. matter. The matter coming 
before me again to-day,Mr. Sanyal has 
argued that his clients are entitled as of 
right to an order compulsorily winding 
| up this Company. He contends that all 
he has toshow isthat heis a creditor of 
the Company and that the Company is at 
“present being wound up voluntarily. 
Section 218, Companies Act, upon which he 
relies is in these terms : 
, ,“The winding up of a Company shall not bar the 
` right of any creditor or contributory to have it 
wound up by the Court, but inthe case of an 
application by a contributory, the Uourt must 
, be satisfied that the rights of the contributories 
: Will be prejudiced by a voluntary winding up.” 
< According to the argument for the appli- 
‘cants, any creditor has an absolute right 
‘ where a Company is in the process of being 
wound up voluntarily to demand that it 
should be wound up compulsorily. Sestion 
: 218, Companies Act,as it now stands, 
„is materially different from the correspond- 
ing section in the old Act which was s. 219, 
By that section both creditors and 
‘contributories had to show that “they 
_ were likely to bə prejudiced but since 
.the Amending Act of 1936 the creditors 
- need no longer show that they are prejudic- 
~ed. Great stress is laid upon this Aménd- 
; ing Act butin my view the present s. 218, 
Companies Act, means that any creditor 
- who would otherwise be entitled to a 
“Compulsory order for winding up may 
¿apply tothe Court for suca an order 
though the Company is at the date of 
Such application in the . process’ of being 
, wound up voluntarily. It will be observed 
“that what the section says -is that ‘the 
_ voluntary winding up of the {Gémpany 
shall not bar the rignt of any creditor 
“to have it wound up by the Oourt.. If 
the creditor has no right to have ‘it 
wound up by the Court, then quite clearly 
the fact that there isa voluntary winding 
up in progress cannot assist him- What 
. the section means is that creditors 
` who have a right under s. 162 10 bave the 
Company wound up can exercise that 
right inspite of the fact that the Company 
has gone into voluntary liquidation. 
Previous to the Amending Act, the 
creditor had to show not only that he 
had aright to havethe Company wound 
up but further he had to show tnat if the 
voluntary winding up continued, he would 
: be prejudiced. If he failed to prove 
prejudice, the Court permitted the volunt- 
ary winding up to continue because in 
such winding up the creditor would have 


as gooda chance of obtaining payment 
178—89 & 90 
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of his money as he would if the Oompany 
was wound up compulsorily. Even to-day 
a contributory has to show not only 
that he has aright toask for a compulsory 
winding up order but also that he would 
be prejudiced if the voluntary winding 
up was allowed to continue. In my judg- 
ment a creditoris not entitled as of 
tight to ask a Court to convert a 
voluntary winding up into a compulsory 
winding up. A creditor on the other hand 
who could have asked in the first instancs 
fora compulsory winding up order can 
always come to Court and ask that the 
voluntary winding up should be cən- 
verted into a compulsory one, 

Tne applicants in this case are Babu Shri 
Gopal Chandra, a Vakil practising at Agra, 
and Lala Panna Lal. Tae former is the 
in the voluntary 
liquidation, but he appears in his personal 


-capacity. The other applicant is a creditor 


fora considerable sum and he at present 
holds a decre for Ra, 2,800 which has not 
been Satisfied. 

No section of the Oompanies Act has 
been cited to me which enables the 
liquidator in avoluntary winding up to 
ask the Court to pass an order compulsorily 


‘winding up the Oompany. The liquidator 


represents the Company although in these 
proceedings heisnot stated tobe acting 
assuch. The other applicant, Panna Lal 
is, as I have stated, a creditor and he is 
entitled to ask to have the voluntary 
winding up converted into a compulsory 
one provided he satisfies the provisions of 
8. 218, Companies Act.’ 

I have already stated ‘that the applicant, 
Panna Lal, is not entitled to an order 
as of right and that before he can obtain 
‘an order, he must show that he, as a cradi- 
tor could obtain, had there been no volun- 
tary winding up, an order compulsorily 
winding up the Usmpany. The allegations 
in the patition are supported by affidavits 
but it is impossible for me to go into the 
merits of this case for the simple reason 
thatthe Oompany as suca is not a party 
though the application is for an order com- 
pulsorily to wind itup. It appears to me 
that all the parties who have been joined 
as Opposite parties areewoolly unnecessary 
and that there is no application before, me 
upon waich E can adjudicate upon the 
merits. The opposite parties Nos. 1 to 6 
are mortgagees and auction-Ppurchasers of 
property whicn belonged to the Company. 
Opposite party No. 7 ts an ex-director and 
Share-holder of the Company. Opposite par- 
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ed ae to i are four directors 
e six directors . i 
aoe irectors composing the 

In my judgment the presence of these 
Opposite parties is wholly unnecessary and 
the one essential party, namely the Com- 
pany, is not before the Coart, Mr. Malik 
appears on behalf of the opposite parties 
Nos. l to 6 and quite clearly they are 
entitled to have this application dismissed 
against them with costs. The other oppo- 
site parties have not instructed Counsel 
but clearly they also are entitled to have 
this application dismissed. As they do 
not appear to have incurred any costs, [ 
will make no order as to costs with regard 
to them. 

Mr. Sanyal has argued that I should 
allow this application tc be amended so 
that the Company should be made a party. 
I have already allowed one amendment of 
this petition and the amendment which is 
now asked is that I should substitute 
the Company for all the present opposite 


Parties. In other words that I should 
change _ the whole complexion of the 
application. I feel that I cannot possibly 


accede to this prayer. If thea lic 

Panna Lal wishes tc puraue an app Peksi 
for conversion of the voluntary winding up 
into a compulsory one, he should com- 
mence fresh proceedings against the Oom- 
pany. The result, therefore, is that this 
application fails and is dismissed. 
Opposite parties Nos, 1 to 6 must have 
their costs from the applicants. There 
appears to be a stay orderin this case 
staying certain proceedings in the 
Court of the Munsif of Shikohabad. The 


Stay order is hereby discharged The 

oe oe from the Ban 

0 omt Stock Oo i 

So mpanies should .be 
D. Application dismissed. 


Atanas 


_ BOMBAY HIGH COURT 
Criminal Appeal No. 169 of 1938 
July 29, 1938 
BROOMPIELD AND Norman, JJ. 
. EMPEROR—Prosrooror 
KARAMALLI G LAM 
A 4 ULAMALLI—A 
Criminal Procedure Code (Act Veof 16) ae Sia 
235, 239, 222, 233 — “Accused” in s. 349 whether in- 
cludes accused over whom Oourt is exercising jurisdic- 
tion in another trial—Ss. 233 and 239 are governed 
by s. 222 and first part of s, 233—Penal Code (Act 
XLV of 1660), ss, 120-B, 109, 116— Punishment for 
sonspiracy—Acts done in furtherance of conspiracy, 
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when can be separately punished—Criminal trial 
witnesses—-Co-accused, when can be competent witness 
against others. 

“Accused” in s. 342, O1iminal Procedure Code, means 
the accused then under trial and under examination 
by the Court and cannot include an accused over 
ventas the Court ia exercising jurisdiction in another 
trial. 

[Case-law referred to.] 

Sections 235 and 239 of the Criminal Procedure 
Code, which deal with the joinder of charges of 
different offences and the joint trial of a number of 
accused persons, are not controlled by the latter part 
of s. 233 or by a. 231. If offences are committed in 
the course of the same transaction, they may be tried 
together, although they are more than three in 
number and extending over a period of more than a 
year, But there is nothing in s. 235 or s. 239 to 
suggest that they are not governed’ by s. 222 or the 
first part of s. 233. On the contrary the Llustrations 
tos, 235 make it clear that when different offences 
are tried together, they must be separately charged. 
Maung Ba Chit v. King-Emperor (14), Harsha Nath 
v. Emperor (15) Superintendent and Remembrancer 
of Legal Affairs, Bengal v. Mon Mohan Roy (16) and 
Adbul Salim v. Emperor (17). referred to. [p. 709, 
col. 1. 

Ee piiahiment for the offence of conspiracy under 
8, 120-B, Penal Code, depends upon whether the 
illegal act hasor has not been carried out. In the 
former case the punishment will bein accordance 
with s. 109, 4. e., it will bethe same as for the offence 
itself. Inthe latter case it will be in accordance 
with s. 116. When conspiracy is charged, therefore, 
it is always open to the prosecution to charge fur- 
ther that the illegal acts which were the object of 
the conspiracy have been carried out. Where in 
& case proof is given that the illegal acts 
were done in furtherance of the conspiracy, the 
offence under s. 120-B is punishable under s. luy and 
not under s. 116. But acts done in pursuance of the 
conspiracy cannot be separately punished unless these 
acts are separately charged and particularized as 
required by the Oode, mat i 

The Magistrate | has a discretion 
separate trial. |. heats 

Where the prosecution desires to examine one of 
the co-accuged as a principal witness, he can be com- 
petent:witness to give evidence against others, if the 
Magistrate places his -name on a separate charge 
sheet and orders a separate trial with regard to that 
accused, , : 

Or. A. against convictions and sentences 
passed by the Chief Presidency Magistrate, 
Bom bay. 

| Messrs. A. A. Peerbhoyand A. R. Baakza, 
for Accused Nos. 1 to 4. 

Mr. A. R. Baakza, for Accused No. 5. 

Mr. P. B.Shingne, Government Pleader, 


for the Orown. 


Broomfleld, J.—(His Lordship after 
setting out facts of the case proceeded). 
Tue first question which it is necessary to 
deal with ıs whether Aziz, who has been 
examined as the principal witness for the 
prosecuticn, is a competent witness and 
whether his evidence is admissible. The 
facts to be noted in this connection are 
these. The charge-sheet was placed before 
the Court on September 14, and on the same 


to. order a 
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‘date the prosecution made an application to 
the Magistra‘e to make Aziz an approver 
under s. 337, Criminal Procedure Vode. The 
Magistrate declined to entertain this applica- 
tion and no pardon could have been 
legally tendered as s. 337 does not apply 
to the facts of the case, The hearing of 
the case was postponed to September 21, 
and on that date, the prosecution applied 
that Aziz should be tried sepirately from 
the other accused. It was stated in the ap- 
plication that tbe prosecution desired that 
Aziz should be examined as a witness and 
it was prayed, therefore, that in order that he 
should be so examined, his name should be 
deleted from the charge-sheet and placed on 
a separate charge-sheet, The application 
was opposed on behalf of the othar accused, 
but the Magistrate held that there was no 
objection and allowed it. 

‘The argument that he is not a competent 
witness is based principully on the case in 
Reg. v. Hanmania (1). That was a case in 
which a pardon had been tendered to an 
accused person but illegally tendered. The 
Court held that it is not competent to a 
Magistrate to convert an accused parson 
into a witness except whea a pardon has 
been lawfully granted under s. 347 corres- 
ponding to the present s. 337, Criminal 
Procedure Code. The decision was princi- 
Pally based on ss. 344 and 345 of the old 
Criminal Procedure Code, Old 3.344, which 
corresponds to the present s. 343, provides 
that except where a pardon is tendered, 
no influenee by means of any promise or 
thieat or otherwise, shall be used .to an 
accused person to induce him to disclose or 
withhold any matter within his knowledge, 
and s. 345, which is now part of s. 342, 
prescribes that no oathor affirmation shall 
be administered to an accused person. 
This case was followed in Queen-Empress v, 
Lilladhur (2), Empress of India v. Asghar 
Ali (3) and in other cases. Butin Queen- 
Empress v. Mona Puna (4),R g. v. Hanmanta 
(|) was considered and explained 
and it was held that when s. 342 of the 
present Ccde says that no oath is to be 
administered to the accused, it means by 
“the accused” a person over whom the 
Court is exercising jurisdiction, and that, 
therefore, a person concerned in an offence 
and illegally discharged by tre Police in 
order that he might give evidence was a 
competent witness. He had never been 


(1) L B 610. 

(2) (1889) Rat. Un Or. O 461, 
{3)2 A 280. 

(41 16 B 66l, | 
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brought before the Court as an accused 
person and for that reason, it may be said 
that that case ig distinguishable bo.h from 
Reg. v. Hanmania (1) and the present case, 
However in Empress v. Durant id) Candy, J. 
after an elaborate discussion of the au- 
thorities, both Indian and EHaglisa, went 
further and held that “accused” in s. 342 
means the accused then uader trial and 
under examination by the Cours and cannot 
include an accused over whom the Court is 
exercising jurisdiction in another trial. 
He pointed out that the decision in 
Reg. v. Hanmanta (1) refers solely to tha 
evidence of an illegally pardoned accomplice 
and is based on the combined effect of ss. 344 
and 345 of the then Oriminal Procedure 
Oode: 

“The provision ins, 345 stood by itself as a separate 
section, and was not, as it now is in the present Uode 
of Oriminal Procedure, part of s. 342, which deals 
with the examination of an accuged person at the 
trial of that accused person, and provides that for 
the purposes of that exumination in the trial, no oath 
shall be administered to that accused person. 
Their Lordships in Reg. v. Hanmanta (1) did not 
profess to deal with the case of an accused person, 
who has been indicted jointly, but is to be tried 
separately by a different jury or by different as- 
sessors, being called as a witness for his co-accused 
(p. 2104." 

Empress v. Durant (5) was considered by 
a Bench consisting of Oandy and ulton, JJ, 
in King-Hmperor v. Annya (6). alton, J. 
appears to nave feit some doubt abous it bat 
he did not dissent fromit, It was followed by 
a Bencn in Emperor v, Govind Balvant (7) 
and by ‘l'araporewala, J. in Emperor v. 
Dawood Kazi (8), Io all these cases ıt has 
been held that “accused” in s. 342 means the 
accused under trial at the time and no other. 
l may also refer in this connection to Em- 
peror V. Keshav Vasudeo (9), Queen- Empress 
v. Tirbent Sahai (10), Emperor v. Har 
Prasad Bhargava (11), Banu sinyh v. Em- 
peror (12) and Akhoy Kumar Muokerjee v, 
Emperor (13). dia the latter case the ouri 


(5) 23 B 213. 

(6) 3 Bom. L R 437. 

118 Bom, L K 206; 34 Ind. Cas. 976; AI R1918 
Bom, 229; 17 Or. Lid 256, 

(8) 50 B 56; 93 Ind. Uas. 225; A'I R 1928 Bom, Lit; 27 
Or, LJ 433; 28 Bom. L R 19. 

(9) 37 Bom, L R 179; 156 ind. Cas, 392; A IR 1935 
Bom, 186; (1930) Or. Oas, 437; 36 Or, LJ 937; 59 B 
325; 7 R Ball. 

(10) 20 A 426; A W N 1898, fo2. 

(Ll) 45 A 226; 77 Ind. Cas. ¥ol; AT R 1923 Alb 91; 
25 Ur, Lid 497; ZLA Ud 42, 

(iz) 83 O 1303, 4 Or. L J 145; 10 C W N 962, 

(13) 45 O 120; 45 Ind, Oas. 9993; ALR 1919 Jal 
luzi; ly Cr. L J 663; 27 OLJU 2260 WN 
400. 
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said that the law must be regarded as 
seitled in this sense. 

In view of these authorities, we are satis- 
fied that Aziz was a competent witness. 
He was not an accused for the purposes of 
s. 342 of the Code nor for the purposes of 
s. 343. In any case as regards the latter 
section there is no evidence of any promise 
or inducement having been made to him 
which would render his evidence inadmis- 
sible. Whether itis desirable that a sepa: 
rate trial should be ordered of one of 
several persons alleged to have committed 
the same offence, simply in order that his 
evidence may be available against the 
others, is a different question. I think it 
certainly would be undesirable if there 
were any alternative satisfactory to all con- 
cerned; for instance, if a pardon could be 
tendered orifit were a suitable case for 
withdrawing the prosecution under s. 494. 
But it may well be that the prosecution 
wele not piepared in the present case to 
take the risk of withdrawing the prosecu- 
tion. It would have been possible to try 
Aziz first, but in that case he might not 
have been willing to give evidence. Bec- 
tion 259, Criminal Procedure Code, is an 
enabling section. The Magistrate a a 

am 
not prepared to say that in the present 
case he acted unjudicially in ordering a 
separate trial of Aziz, even though the 
avowed object of the prosecution was 
to enable him to give evidence. It is neces- 
sary to bear in mind in this connection, 
as the Court szid in Queen-Empress v. 
Mona Puna (4), that one great end of 
criminal procedure is the prevention and 
punishment of crime. The value to be 
attached to the evidence of Aziz is again 
a question quite distinct from that of its 
admissibility. The Magistrate stated in his 
order that he was not discharged. The 
prosecution will not be permitted to with- 
draw ihe case agaist him and he will be 
dealt with just as the other accused. 
Nevertheless I dare say he hopes to benefit 
in same way by the assistance he has 
given to- the Police. It may be said that 
his evidence is, therefore, less reliable or 
more unreliable than that cf an approver. 
Fersonally, however l doubt if there is very 
much in that point as an approver may have 
his pardon cauceiled ii his eyideuce differs 
materially frem bis proof. 

‘here is one other print of law. No 
objection was taken to the jcinder of the 
charges in the trial Court and no point in 
thai connection was taken in the argument 
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of the learned Counsel for phe appellants. 
Buta doubt having arisea in our minds as to 
the admissibility of charges 2to 4, which 
allege an indefinite number of offences 
of purchasing, treating and disp sing of 
stamps during a period of three years, we 
put the point to the learned Government 
Pleader. He hasrelied on s 239 (d), Cri- 
minal Prccedure Code, and maintains that 
as all the offences were committed in the 
course of the same transaction, there is no 
objection to the form of the charges and no 
objection to a separate sentence under 
charges 2,3 and 4. In Maung Ba Chit v. 
King-Emperor (14), it was held that a 
charge of conspiracy to steal Government 
timber during a period of two years may 
properly be joined with a charge of habi- 
tually receiving and dealiug in such stolen 
limber during the same pericd, the latter 
charge being under s..413, Indian Penal 
Code. In ‘Harsha Nath v. Emperor (15), it 
was held, following Superintendent and 
Remembrancer of Legal Affairs, Bengal v, 
Mon Mohan Roy (ló), that as long as the 
conspiracy continues, the transaction which 
began with the forming of the common 
intention continues, and charges of offences 
committed in pursuance of the conspiracy 
may be joined with the charge of con- 
spiracy. But we do not think that these 
cases really get rid of the difficulty that 
charges 2 to 4 are omnibus. charges 
relating to an indefinite number of offences 
alleged to have been committed within 
the period. stated without anything to 
specify time,- place or circumstances or 
even which. ofthe accused are supposedito. 
have committed any particular offence. 
There was no such difficulty in 
Maung Ba Chit v. King Emperor (14), for 
there s. 413, Indian Penal Code, could be 
availed of, the offence of being a habitual 
receiver. In Harsha Nath v. Emperor (15), 
and alsoin Abaul Salim v. Emperor (17); 
another case bearing on the pcint, the 
particular offences alleged to have been 
committed in furtherance of the conspiracy 
were all specified. 7 
Section 222 of the Code requirea that 


(14) 7 R 821; 122 Ind, Oas. 273; A I R 1930 Rang, 
114; (1930) Gr. Cas. 402; 31 Cr, LJ 387; Ind. Rul, 
(1930) kang. 1451F B). 

(do) 42 U 1153; 26 Ind Cas. 313; A I R 1915 Oal, 
719; 21 0 Lu 201; 190 W N 708; 16 Or L 
J 9 


(16) 19 O W N 672; 26 Ind. Oas. 307; A1R1915Cal 
628; 16 Cr. L J 3;21 Old 195. | 

(17) 49 O 573; 69 Ind, Cas. i45; A I R 1922 Oal. 
107; 23 Or, L J 657; 350 L J 279, 26 OW N. 
620. 
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particulars should be given of the offence 
charged. Section 233 provides that for 
every distinct offence of which any person is 
accused, there shull be a separate charge 
and every such charge shall be tried sepa- 
rately, except in the cases mentioned in 
ss. 234, 235, 236 and 239. Section 234 pro- 
vides that when a person is accused of 
more offences than one of the same kind 
committed within the space of 12 months 
from the first to the last of such offences, 
he may be charged with, and tried at one 
trial for, any number of them not exceed- 
ing three. Now the law is clear that ss. 235 
and 239 of the Code which deal with the 
joinder of charges of different offences and 
the jcint trial of a number of accused persons, 
are not controlled by the latter part of s. 233 


or by s. 234. If offences are committed 
in the course of the same transaction 
they may be tried together, although 


they are more than three in number and 
extending over a period of more than a 
year. But there is nothing in s. 235 or 
s. 239 to suggest that they are not governed 
by s. 222 or the first part of s. 233. On 
the contrary, the Illustrations to s. 235 
make it clear that when different offences 
are tried together, they must be separately 
charged. The punishment for the offence of 
conspiracy under s. 120-B depends upon 
whether the illegal act has or has not been 
carried out. In the former cage the punish- 
ment will be in accordance with s. 109, 
i. e. it will be the same as for the offence 
itself. In the latter case it will be in accords 
ance with s. 116. When conspiracy is 
charged, therefore, it is always open to the 
prosecution to charge further that the 
illegal acts which were the object of the 
conspiracy have been carried out. In the 
present case proof having been given that 
the illegal acts were done in furtherance of 
the conspiracy, the cence under s. 120-B 
is punishable under s. 109 and not under 
6.116. But acts done in pursuance of the 
conspiracy Cannct be separately punished 
unless these acts are separately charged 
and particularized as required by tne Code. 

We think, therefore, that although on the 
finding that the accused are guilty of con- 
Bpiracy, the maximum sentence under 
8, 263 might have been imposed, it was not 
legal to impose : ne sentence under s. 120-B 
and a separate sentence under ss. 263 and 
109. (His Lordship went into detail as to 
the evidence in tne case and concluded as 
follows). Ou the evidence we think it is 
im possible to doubt that accused No. 5 was 
dealing in thesé doctoyed stamps and com- 
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mitting offences against s. 263, Indian Penal 
Code, But we think that there may be a 
reasonable doubt as to whether he was a 
member of any conspiracy along with 
accused Nos. 1 to 4, and Aziz. As regards 
accused Nos. 1 to 4 we are satisfied that the 
learned trial Magistrate was righ! in con- 
victing them of the offence of conspiracy. 
The separate sentence imposed under 
charges 2, 3 and 4 cannot be maintained for 
the reasons which I have already given. 
The result is that we set aside the convic- 
tions and sentences imposed on all the 
accused under s. 263 read with s. 109, The 
conviction of accused Nos. 1 to 4 under 
s. 120-B is confirmed and the sentences 
under that section are also confirmed. The 
conviction of accused No.5 under s. 120-B 
is set aside and he is acquitted and dis- 
charged. Accused Nos, 3 and 4 must sur: 
render to their bail to complete their 
sentence. 


Norman, J.—TI agree. | 
D. Order accordingly. 


—/ 


ALLAHABAD HIGH COURT 
Civil Revision No. 336 of 1937 
July 29, 1938 
Banner, Ac. O. J. AND VERMA, J. 
BADR-UI ZAMAN AND ANOTHER-— 
PLAINTIFFS—-APPLICANTS 


versus 
Fiem Haji FAIZ ULLAH ABDULLA— 
Derenpant —Opposita Party. f 
Specific Relief Act (I of, 1877), s. 9—Decision 
under—Revision, tf maintainable—Civil Procedure 
Code (Act V of 1908), ss. 115, 11-—Letters Patent 
Appeal against decision in second appeal, pending— 
Subsequent suit between same parttes regarding 
same subject-matter—Findings in second appeal 
ether binding. : 
wih, 6 Lis, Civil Procedure Oode, the High 
Court can interfere in revision with a decision of 
the lower Court under s. 9. Specific Relief Act. 
Badri Das v. Dhanni (1) and Ram Kishen Das v. 
Jai Kishen Das, (2) followed. : i 
The plaintif firm filed a suit regarding right 
of easement against A and B. It was decided in 
second appeal that the land in question was not in 
the plaintiff's possession. There was & Letters Patent 
Appeal and during its pendency, A and B instituted 
a suit against the firm under s. 9, Specific Relief 
Act, alleging that they had obtained the land 
from the zamiadar and were in possession of that 
land but im the meantime e were dispossessed by 
the firm and that in consequence of the decision 
in the second appeal in the suit by the ‘firm 
they should be restored to possession, The Munsif 
in deciding this suit iguored the decision in the 
second appeal on the ground that Letters Patent 
Appeal against it was pending. He made a finding 
that all along the firm was 10 possession : 
Held, that under s. 11, Oivil Procedure Code, 
the finding of the second appeal was binding on 


the Munsif. 
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O.R against an order of the Munsif, 
Gohna, District Azamgarh, dated February 
24, 1937, 

Mr. Ishaq Ahmad, for the Applicants. 

Mr. Mukhtar Ahmad, for the Opposite 
Party, 

Bennet. Ag. C. J.—This is a civil revi- 
sion by two plaintifs. Badrul Zaman and 
Mohammad Ayub, against a decree of the 
Munsif of Mohammadabad Gohna, District 

zamgarh, dismissing their suit for pos- 
session under s. 9, Specific Relief Act. The 
suit was brought against Firm Haji 
Faizullah Ebadullah. The facts of the case 
ate contained in the judgment of the Let- 
ters Patent Appeal No. 80 of 1935 which has 
been delivered by this Bench to-day and 
the judgment of the learned single Judge 
of this Court which dismissed the suit of 
this firm has been upheld. That suit was 
brought in 1931 by the firm claiming a plot 
of land 57 cubits long and 15 cubits wide 
in the town of Kopaganj on the ground 
that the firm had a tight over this piece 
of ground for the purpose of carts going 
to the firm and standing on this piece of 
ground. Objection was taken to the action 
of Badrul Zaman and Mohammad Ayub, 
defendants in that suit on the ground that 
they had obtained permission from the 
zamindar Rani Dandei Kuar and had 
begun constructing foundations for a new 
building measuring 44 ft. by 28 ft. and 
stored a large number of-bricks and so on. 
The plaint was eventually taken as a claim 
of easement and the suit was decreed by 
the learned Munsif on February 20, 1932. 
An appeal was brought by the defendants 
and that appeal was dismissed. A second 
appeal was brought-by the defendants and 
a learned single Judge of this Oourt 
allowed that second appeal on September 
13, 1935. Subsequent to that date, the 
defendants in that suit, Badrul Zaman and 
Muhammad Ayub, brought this suit as 
plaintiffs being Suit No. 346 of 1936, 
claiming possession of the area in question 
on the ground that they had been in 
Pessession of it on obtaining it from the 
zomindar and that their possession had 
been interfered with and they had been 
dispossessed by the firm and that as they 


- had eventually succeeded in the High Court, 


they should now be restored o possession. 
On this claim the Munsif noted “the Letters 
Patent Appeal is yet undecided.” Appar- 
ently he considered that as the Letters 
Patent Appeal was pending, therefore he 
was nct bound to give effect to the decree 
of the learned single Judge which was in 
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favour of Badrul Zaman and Mohammad 
Ayub. The defence of the firm was that the 
land was always in the defendants’ posses- 
sion and that the plaintifis by sinking 
foundations did not get possession. The 
Oourt below framed the following issue: > . 

“Had the plaintiffs been in possession of the suit 
land and were they dispossessed without. their 
consent within six months of the suit?" 


“We may observe, in the first place, that 
the clause “within six months of the suit” 
is evidently from s. 9, Specific Relief Act, 
which contained those words prior to the 
removal of those words by the Amending 
Act (Act XII of 1891). The Mussif, therefore, 
made a mistake in considering that that 
period was part of the section in question. 
Now learned Oounsel fcr the firm has 
argued before us that as the Munsif has 
come to a decision on fact that the firm 
had all along been in possession and dis- 
missed the suit on this. ground, therefcre 
this was a finding of fact and this Court 
should not interfere in revision. Further it 
is argued as a propcsition of jaw that the 
High Court is not entitled under s. 115, 
Civil Prccedure Code, to interfere in revision 
with a decision of a subordinate Court 
under s.9, Specific Relief Act. His ground 
for this proposition is that the section 
provides that a suit may be brought for 
title by any one inspite of an order against 
them under the section as the section deals 
only with possession, The section further 
says: : SA 

NG appeal shall lie from any order or decree 
passed in any suit inetituted under this section, 
nor shall any review of any such order or decree 
be allowed.” 


It is to be noted that the section does 
not provide that there shall not be any 
revision. If it had been intended that 
there should be no revision, doubtless the 
section would have made a provision to 
this effect. Now s. 115, Oivil Procedure 
Code, lays down three grounds on which a 
Tevision will lie in a suit which has been 
decided by a subordinate Court and in 
which no appeal jies. As noted, s. 9, 
Specific Relief Act, provides that no appeal 
lies. Now learned Counse! has shown. us 
some rulings: Badri Das v. Dhanni (1); 
and Ram Kishen Das v. Jai Kishen Das 
(2). In each of these cases the Court 
recognized thata revision would lie from 
a decree under s. 9, Specific Relief Act, 
but the Court stated that in the particular 
case before it, it did not consider it neces- 


(1) AI R 1984 All. 541: 150 Ind. Oss. 738; 7 R A 25. 
(2) 33 A 647; 11 Ind. Oas. 814; 8 AL J 791,. - 
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sary that it should exercise its power of 
revision. These rulings are authorities for 
the propcsition that a revision doeg lie. 
We now come to consider the merits of 
this case. In the first place, the Munsif 
was wrong in ignoring the judgment of 
the learned single Judge of this Court which 
was between the parties and in regard 
to the same piece of ground. That decision 
was prior to the suit before the Munsif 
and the decision was that the firm had no 
right of easementin this piece of ground. 
Now where the claim was made of right 
of easement by the firm, it implies an 
admission that the firm did not possess the 
piece cf ground. From the definition of 
easement in the Easements Act, it seems 
that an easement is the exercise of certain 
righ's in a ground which is in the proprie- 
tary possession of another. The only rights 
which had been claimed in the land in 
question were rights of easement by the 
firm and there was a finding by the learned 
Judge of this Court that they did not have 
these rights and that the lind was not in 
their possession. That was a finding which 
would be binding under s. 11, Civil Pro- 
cedure Code, on the Munsif and he ignored 
it altogether. Where therefore the Munsif 
made a finding that the defendant firm had 
ever been in actual possession, that finding 
was not only contrary to the pleadings of 
the defendant firm but contrary also to the 
finding of the learned single Judge of this 
Court. We consider, therefore, that in 
arriving at such finding, there was a distinct 
irregularity of the Munsif in his procedure 
and accordingly we consider that the find- 
ing of fact arrived at under such circum: 
stances is in no way binding on us. 


The further finding of the Munsif was 
that by digging the foundati.ns there was 
no possession of the plaintiffs. The plain- 
tifs admittedly had a permission from the 
zamindar fr which they had paid naza- 
rana and in the plaint of the Suit No. 378 of 
1931, para. 5, the defendant firm had spe- 
cifically admitted the existence of that per- 
mission. Learned Counsel argued that there 
was a registered leas: given by the zamin 
dar to the defendants ata later date on 
November 27, 1935. That registered lease 
is several years after the dispossession of 
the plaintiffs in 1931 and canno: be any 
justification for the action of the defendant 
frm on tbat account. For these reasons we 
‘consider that the plaintiffs have established 
their title to a decree under s. 9, Specific 
Relief Act, and we allow this revision with 
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costs throughout and grant the plaintiff's 
a decree accordingly. 


D. Revision allowed. 


NAGPUR HIGH COURT | 
Miscellaneous Judicial Oase No. 57 
of 1935 
March 22, 1938 
Strong, O. J. AND Boss, J. 

Tar COMMISSIONER or INCOME- 
TAX, UNITED any CENTRAL 
PROVINCES, LUCKNOW— 
APPLICANT 
versus 
ACHHRULAL-MUNNALAL or 
GADARWADA—Oppostte Party 

Income Tax Act (XI of 1922), ss. 66 (3), 13, 23— 
High Court directing Income-tax Commissioner to 
state case and framing question—Commissioner 
feeling some difficulty in stating case and aaking 
to reframe question—High Court if can reframe 
it—Mode of accounting may be perfectly regular 
but not one regularly employed—Under-valuation 
of closing stock in return tsa enough to attract 
provisions of 3. 13—Duty of Income-tax Officer 
under s. 13—~Judgment under proviso to s. 13, to be 
properly exercised—Application of flat rate not 
proper when true income can be ascertained— 
Income-taz Officer accepting account with respect 
to one commodity, though defective ~ Whether bound 
to accept account relating to other commodity also 
—S. 23, scope of. , Ne 

Where the High Court directs the Commissioner 
of Income-tax to state & cage and refer a question 
framed by it, but the Commissioner feels difficulty 
in stating a case, he can ask the High Court to 
reframe the question and the High Court can 
reframe it, if necessary, Commissioner of Income- 
taz v. Chengalvaraya (1), referred to. 

A mode of accounting might be perfectly regular 
in the sense that it follows one of the standard 
methods and yet not bethe one regularly employ- 
ed by the assessee, and that is what is to be seen 
under s. 13, Income Tax Act. Commissioner of 
Income-taz v. Ahmedabad New Cotton Mills Co., 
Ltd. (2) and Commissioner of  Income-tax v, 
Sarangpur Cotton Manufacturing Co., Ltd. (3), re- 
ied x 
a E T of the closing stock in the 
returns of account, by the assesse6 ig enough to 
attract the provisions of 8. 13, Income Tax Act, 
and if the income, profits and gains cannot be 
determined from the accounts, it is the duty of 
the Income-tax Officer to proceed under the latter 
g. 18. But whore the 


half of the proviso to 3 
Income-tax Officer instead of making an assess- 
ment under proviso to s. 13 makes an assessment 


under s. 23 (3), the procedure is not according to 
the law. Commissioner of Income-tar v. Sarangpur 
Cotton Manufacturing Co., Ltd. (3), refered to, 

The judgment of the lncome-tax Officer under, 
the proviso to s. 13, must be properly exercised. 
Tt is misleading to describe this duty of the 
Tncome-tax Officer as a discretionary power, 
Commissioner of Income-tax v. Sarangpur Cotton 
Manufacturing Oo., Ltd. (3), relied on. 


The application of a flat rate is not always 


z ` 
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proper when a truer state of the income can be 
ascertained without much trouble. 

Where an Income- tax Officer accepts accounts of 
an assessee in respect of the transactions of cer- 
tain commodity though they contained some de- 
fects, he is not bound to accept the accounts 
relating to other commodity also, 

Section 23, Income Tax Act,- deals with matters 
of assessment and not with the computation of 
the income, profits and gains for. the purposes of 
ss. 10, 11 and 12, It deals with the return 
and not primarily with the accounts, 


Reference under s. 66 (3) of the Indian 
Income Tax Act (XI of 1922). 

Rai Bahadur D. N. Chaudhari, for the 
Appellant. 

Mr. A.V. Wazalwar, 
Party. 

Order.—On September 19, 1934, Niyogi, 
Additional Judicial Commissioner, as he 
then wss, directed the Oommissioner of 
TIncome-tax, to state a case and refer 
the following question under e. 66 (3) of 
the Income Tax Act: 

“Whether regard being had to the regular 
method of accounting followed by the assesssee in 
respect of transactions relating to gold and to 
silver, it was open to the Commissioner of Income- 
tax to assess under the proviso to s. 13 of the 
Income Tax Act,” 

In our opinion, the only answer possible 
to this question inthe form in which it 
e couched is “yes, Section 13 states 
that: 

“Income, profit and gains shall be computed: for 
the purposes of ss. 10,11 and 12 in accordance 
with the method of accounting regularly employed 
by the assessee.” 

The question as posed assumes that there 
was a regular method of accounting. If 
that isso, then clearly the assessment 
can and must be under this section. But 
that does not reflect the dispute between 
the parties nor indeed is the question 
discussed in thé body of the order. If the 
considerations with which Niyogi, A.J. O. 
was dealing are correct, then the assess- 
ment must be taken to have been not 
under s. 13 but under the proviso to it 
and the question will then be not whe- 
ther there was a regular mode of 
accounting but whether, in the opinion of 
the Income-tax Officer, it was possible to 
deduce the income, profits and gains pro- 
perly fran the method of accounting 
actually employed; nor would that end 
the matter, for if, h the opinion of the 
Income-taz Officer, that was not possible 
then the further question® would have 
arisen, namely whether his opinion was 
final. 

The Income-tax Commissioner has felt 
a like diffculty in statinga case and 
has asked us to reframe the question. We 


for the Opposite 


agree that it will be necessary to doso. 
The Madras High Oourt acted similarly in 
Commissioner of Income tax v. Chengal- 
varaya (1). ia 

As regards the underlying assumption 
in the question proposed, namely that 
there is “regular mode of accounting” in 
this case, that again is not what s. 13 
deals with. A modeof accounting might 
be perfectly regular in the sense that 
it follows one of the standard methods 
and yet not be the one regularly employed 
by the assessee, and that is what we- 
have to see under s. 13. See Commissioner 
of Income-tax v. Ahmedabad New Cotton 
Mills Co, Ltd. \2) and Commissioner of 
Incomestax v. Sarangpur Cotten Manus 
facturing Co., Ltd. (3). Thisis a matter 
which Niyogi, A. J. C., has not considered 
and as the Commissioner of Income tax 
questions it, we must examine it now. 

The, Income-tax Commissioner's state- 
ment discloses that the assessee prcduced 
no accounts before 1930-31 but produced 
accounts for the first time in that year. 
They were not accepted because there 
were certain defects in them, but it is 
clear from the description given that they 
were made up according to the mercan- 
tile system. Accounts were again produced 
in 1931-32 and, according tothe Oommis- 
sioner, again there were not enough 
details to enable the authorities to check 
the accuracy of the closing stock. 
1932-33 is the year in dispute. The only 
defect so far as the present reference is 
concerned is the under- valuation (aceord- 
ing to the defendant) of the closing stock. 
The Commissicner’s order dated August 
7, 1933, describes the position in these 
words : 

“The whole question is whether or not the closing 
stock is properly valued and whether the income 


made by the business in gold is somehow or other 
absorbed in the wnder-valuation of the closing 
stock," | 

On these facts it is clear that the 
assesses adopted inthe year 1932-33 the 
method of accounting which he had used 


(1) 48 M 836 at p. 839; 91 Ind. Cas. 137;AI R 
1923 Mad 12:2; 439 M L J 425. 

(2) 54 B 213 at p. 216; 121 Ind. Cas. 543; A IR 
1930 P O 56; 57 I A 2l; Ind. Rul (1980) P O 
19; (1980) A L J186; 31 L W297; 31CW N 262; 
32 Bom. L R 358; 51 O L J 128; 58 M L J` 204; 
1930) M W N 343 (P 0). 

(3) A I R 1938 P O 1; 172 Ind. Cas. IIL R 
(193>) Bom 239; 52 S L R 225; 65 I A 1; (1937) 
OWN 1225,10 R P O 121 1937 OL R ôll; 
1937 A L R 978 4 BR 171; (1988 AL J 46; 
42 Q W N 194; 47 LW 9; (19383) M W N 152; 
(1988) 1 M L J 1; 40 Bom, L R, 257; 660 L-J 41} 
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in the two previous years and that, in our 
opinion, isencugh to attract the provi- 
sions of s. 13. 

That being s80,it was incumbent on the 

Income-tax Officer next to determine whe- 
ther the income, profits and gains for 
purposes of s. 10 could be propeily deduct- 
ed from these accounts. In our opinion if 
the closing stock was undervalued, as the 
Commissioner states it was, then that was 
not possible and so it became the duty of 
the Income tax Officer to proceed under 
“the latter half of the proviso tos. 13, 
The position is exactly the same as the 
one in Commissioner of Income-tax v. 
Sarangpur Cotton Manufacturing Co., Ltd. 
(3). But the Commissioner states that 
this was not what the Income-tax Officer 
did. He says the assessment was made 
under s.23 (8) and not under the proviso 
to s. 13. If that isso, then the Inccme- 
tax Officer or the Assistant Commissioner 
on appeal have not proceeded according to 
law. They have not applied their minds 
to the only provision under which they 
had power to proceed and the Income-tax 
Officer will now have to do so. See Com- 
missioner of Income-tax v. Sarangpur 
Cotton Manufacturing Co., Ltd. (3). 


Section 23 deals with matters of assess- 
ment and not with the “computation of the 
income, profits and gains for the purposes 
of ss. 10, 11 and 12”. It deals with the 
“return” and not primarily with the 
accounts. Unders. 22 (1) the return has 
to be ina prescribed form and this form 
prevides separately for the heads of 
assessable income detailed ins. 6. Thres 
of them, namely business, professional 
earnings and otner sources are covered by 
Bs. 10, 11 and 12. If the return is “correct 
and complete" then the Income tax Officer 
has to “ assessthe total income of the 
assessee” and determine the sum payable 
* by him “on the basis of such return”. 
He is bound to do this and hasno option to 
do anything else. 


Since the Oommissioner of Income-tax 
is clear that the Income tax Officer has 
not acted under the proviso to s. 13, it 
will now be fcr him to proceed to the 
proper discharge of his duty under that 
provision of law. It is in the circumstances 
unnecessary for us to decide whether we 
could have interfered if he had acted 
under the proviso and had still applied 
a flat rate, but we would draw attention 
to the remarks of their Lordships of the 
Privy Council in Commissioner of Income- 
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tax v. Sarangpur Cotton Manufacturing 


Co. Lid. {3). 

“The judgment of the Income-tax Officer under the 
proviso must be properly exercised. It is mislead- 
ing to describe this duty of the Jacome-tax Officer 
asa discretionary power." 

We would also refer to the cases 
which state that the application of a flat 
rate is not always proper when a truer 
stateof the income can be ascertained 
without much trouble. It will be for the 
Income tax Officer to consider whether it 
would not be fairer and more proper to 
apply the rate obtaining at the relevant 
date for the best quality of gold to the 
quantity given .in the accounts rather than 
toresort arbitrarily to a flat rate. 

As regards the argument of the assessee 
that the Income- tax Officer having accepted 
the accounts in respect of the transactions 
in silver, though they contained some 
defects, be was, therefore, bound to accept 
those relating to the gold as well, we need 
only say that, in our opinion, there is no 
such obligation. 

The cosis of this reference will be paid 
by the applicant, the Commissioner of the 
Income-tax. 

D. Reference answered. 





ALLAHABAD HIGH COURT 
Criminal Reference No. 409 of 1938 
September 14, 193s 
Mota, J. 

Khwaja MOHAMMAD ABDUL LATIF— 

. APPLICANT 
versus 
Moulvi AHMAD ABDUL HALIM— 
_ OpposiTs Party ' 

Criminal Procedure Code (Act V of 1898), s. 179— 
Scupe—Complaint for cheating, tn Court at A—Ac- 
cused arrested at B on ts3ue of summons— Oomp!aint 
dismissed and accused acquitted — Accused lodging 
complaint for defamation in Court at B—Court at B, 
if can try it. : 

Section 179, Criminal Procedure Oode, applies only 
to a case where a person 18 charged with an offence 
not only by reason of some act committed by him, but 
also by reason of some consequence which has ensued 
from the act. In the absence of any one ofthese two 
ingredients, the section would be wholly inapplicable, 
‘If the consequence is such that even if it had not 
taken place, the offence would have been complete, 
8.179 would have no application. In re Jivandas 
Savehand(1) and Kashi Ram Mehta v. Emperor (2), 
rehed on. , 

A complaint was filed against a person for cheating, 
ina Oourtat A, On an issue of summons for arrest, 
the accused was arrested at B. On the dismissal of 
the complaint and his acquittal, the accused lodged a 
complaint for defamation against his complainant in 
Oourt at B: Wey cee cy 

Held, that the Court at B had no jurisdiction to try 
the offence of defamation, it being complete as scon as 


A 


mA 


the complaintof cheating was lodged in Court at A. 
The arrest at B was not such a consequence as is 
contemplated by s,179, Oriminal Procedure Code. 


Cr. Ref. made by the Sessions Judge, 
Cawnpore, dated May 16, 1938. 

‘The Deputy Government Advocate, for the 
Crown. 


Order.—This is a reference by the 
learned Sessions Judge of Oawnpore upon 
an application in revision made before him 
by one Khwaja Mohammad Abdul Latif 
against whom a complaint had been made 
in the Court of a Magistrate of the First 
Class at Oawnpore charging him with an 
offence under s. £00, Indian Penal Code, 
The relevant facts of the case are as follows: 
The opposite party, Moulvi Ahmad Abdul 
Halim, is a businessman of a substantial 
status at Cawnpore. Some dealings took place 
between him and Khwaja Mohammad Abdul 
Latif who is also a leather merchant at 
Rajshahiin the Province of Bengal. With 
the details of those dealings we are not 
concerned in the present case. The fact 
remains that in cousequence of those deal- 
ings Khwaja Mchammad Abdul Latif filed 
a complaint in the Court of a Magistrate 
at Rajshahi charging the opposite party 
Moulvi Ahmad Abdul Halim with the cffence 
of cheating under s. 420, Indian Penal Code, 
The Magistrate who had todeal with that 
complaint directed the Local Police to make 
an inquiry under s, 202, Criminal Procedure 
Code, and after perusing the Police report, 
ièsued a warrant for the arrest of the 
opposite party at Cawnapore. The warrant 
was executed by the Police at Cawnpore 
and the opposite party was actually put 
under arrest. Later on, it appears that the 
complaint made by Khwaja Mohammad 
Abdul Latif was dismissed by the Magistrate 
at Rajshahi and the opposite party was 
acquitted. 

It appears, however, that even before the 
case ended in the opposite party's acquittal, 
he launched a complaint in the Court of a 
First Class Magistrate at Cawnpore charg- 
ing Khwaja Mohammad Abdul Latif with 


an offenceunder s. 500, Indian Penal Code,. 


upon the allegation that he had deliberately 
made a false complaint in orderto defame 
the opposite party. The opposite patty laid 
Some stress in that complaint upon the fact 
that he had been arrested at Gawnpore in 
the circumstances mentioned above. It waa 
suggested that the fact of his arrest at 
OQawnpore conferred jurisdiction upon the 
Oawnpore Oourt to try the offence under 
s. 500, Indian Penal Code, with which 
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Khwaja Mohammad Abdul Latif had been 
charged. The Magistrate at Cawnpore 
issued a non-bailable warrant for the arrest 
of Khwaja Mohammad Abdul Latif, and 
thereupon the latter made an application 
in revision before the learned Sessions 
Judge of Cawnpore. The learned Judge 
arrived at the conclusion that the offence 
of defamation with which Khwaja Moham- 
mad Abdul Latif had been charged had 
clearly been committed within the jurisdic- 
tion of the Criminal Court at Rajshahi and 
there was no provision in the Criminal. 
Procedure Code, to enable the Cawnpore 
Court to assume jurisdiction to try the 
ofence. He consequently made a refer- 
ence tc this Ovurt recommending that all 
proceedings taken by the Court at 
Cawnpore in relation to the complaint 
made by the opposite party should be 
quashed. When the reference came before 
the learned Acting Chief Justice, he ordered 
a notice to be issued, after making the 
following observations: 

“In view of the provisions of s. 179, Oriminal 
Procedure Code, that an offence may be tried either 
in the District where something has been done or 
in the District where some consequence has ensued, 
the ground of learned Sessions Judge that the 
Oawnpore Court has no jurisdiction where the 
complainant was arrested in Oawnpore in conse- 
quence of something done by accused in Rajshahi 
may not be correct. But it appears to me that 
& question arises whether the Cawnpore Court can 
take cognizance without a complaint under s. 195, 
Oriminal Procedure Oode. Itesems that the arrest 
at QOuwnpore was not a consequence of some defa- 
matory statement by the accussd in Rajshahi, but 
was a consequence of either a Police report or 
complaint of accused in Rajshahi. In the case of 
@ report to the Police, the proper section is 182, 
Penal Code, on the complaint of the 5. P. Rajshahi. 
In the case of the complaint, the proper section 
ig s. 211, Penal Code, on the complaint of the 
Magistrate in Rajshahi who is stated to have 
dismissed the complaint of .accused. Accordingly 
I direct that notice should issue.” 

Now the first question which arises 
for consideration is whether the reference 
oaght to be accepted upon the ground 
mentioned by the learned Sessi:ns Judge, 
namely that there is no provision in the 
Criminal Procedure Oode, enablisg the 
Court at Cawnpore to assume jurisdiction 
in the case. Upon a careful consideration 
of the question in the light of sr. 179, 
Oriminal Procedure Code, I find, inspite of 
the doubt expressed by the learned Acting 
Ohief Justice, that the view taken by the 
learned Sessions Judge is right. Section 
179 runs as follows: 

“Where a person is accused of the commission of 
any offence by reason of anything which has been 
done and of any consequence which has ensued, 
such offence may be inquired into er tried by a 
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Oourt within the local limits of whose jurisdiction 
any pact thing has been done or any consequence has 
ensued," 


The meaning of this section is further 
explained by the four illustrations attached 
to it. But for the fact that there has 
actually been a conflict of authcrity with 
respect to the meaning to be attached to 
the word “consequence” as used in s. 179, 
Ishould have thought that the language 
of the section was perfectly plain and 
capable of only one interpretation, and 


that is that the ‘consequence’ referred to- 


in the section must be a part of the 
offence with which the accused person is 
being charged. It is evident that the 
section can apply only to a case where a 
person is charged with an offence not only 
by reason of some act committed by him, 
but also by reascn of some consequence 
which has ensued from the act. In the 
absence of any one of these two ingredients, 
the section would be wholly inapplicable. 
If the consequence is such that even if it 
had not taken place, the offence would have 
been complete, s. 179 would have no appli- 
cation. This view of a. 179 which [have 
taken is fully supported by two Full Bench 
cases, one of the Bombay High Court 
reported in In re Jivandas Savehand (1) 
and the other of this Oourt reported in 
Kashi Ram Mehta v. Emperor (2). In the 
Bombay case, Beaumont, C. J. after an 
exhaustive consideration of all the anthorities 
observed as follows: 

“So that taking s. 179 alone and reading it without 
the help of any authority, I should have thought 
that it was plain that the consequence referred 
to is consequence which forms part of the 


offence, and a consequence which does not form 
part ae offence does not attract jurisdiction under 


In the Full Bench case of this Court 
Sulaiman, O. J., after analyzing the language 
of s. 179, made the following observations, 
which govern the present case: 

“Tf, therefore, the act done and the consequence 
which has ensued nre to be taken as together 
amounting to the offence the commission of which 
ja complained against, then it necessarily follows 
that the consequence must be a necessary ingredient 
of the offence in order that s, 179 be applicable. 
If the offence is complete in itself by reason of the 
act having been done and the consequence is 4 mere 
result of it which was not essential forthe comple- 
a of the offence, then s. 179 would not be appli- 
cable. 

Applying the principle laid down in 
these two cases to the case which is now 


(1) 55 B59; 129 Ind. Cas, 385; AIR 1930 Bom, 490; 
(1930) Or, Cas. 1026; 32 Bom. L R 1195; Ind. Rul. 
(1931) Bom. 161; 32 Or. L J 331 (F B). 

(2) (19384) A L J 303; 149 Ind. Oas. 420; A IR 1934 
All. 499: (1934) Cr. Cas. 598; 35 Or. L J 982; 56 A 1047; 
6 RA 902; L R15A 68 Or. (F B). 
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before me, the question which first arises 
for consideration is whether the arrest of 
the opposite party at Cawnpore can Le said 
to be an essential part of the offence of 
defamation with which the applicant 
Khwaja Muhammad Abdul Latif is charged, 
In my view, the answer is clearly in the 
negative. The arrest of the opposite party 
at Oawnpore cannot possibly be said to be 
an jmputation or the publication of an 
imputation within the meaning of s. 499, 
Penal Code. The statements or imputations 
upon which the charge against the appli- 
cant Khwaja Mohammad Abdul Latif is 
really based are to be found in the 
complaint made by him against the opposite 
party in the Court at Rajshahi. In my 
view, the offence of defamation, if any, was 
complete at Rajshahi as soon as the 
complaint was made. Under s. 499, Penal 
Code, it is not a necessary ingredient of 
the offence of defamation that the reputa- 
tion of the person against whom the 
defamatory imputation is made should have 
actually been harmed. The mere intent to 
harm the reputation of another person or 
even the knowledge or the reasonable 
belief that the imputation will harm the 
reputation of another person is sufficient to 
constitute a complete offence under s. 499, 
Penal Code. Let us suppose for a moment 
that the opposite party had not been arrested 
at Cawnpore in execution of a warrant, but 
had only been summoned to Rajshahi to- 
answer a charge of cheating. Can it be 
reaconably urged that in that event he 
would have no remedy against the applicant 
Khwaja Mohammad Abdul Latif, even 
though the complaint made by the latter in 
the Court at Rajshahi contained per se 
defamatory statement? In my view, the 
answer 18 Clearly in the negative. 

T am, therefore, satisfied that the arrest 
of the opposite party at Cawnpore was not 
such a consequence as is contemplated by 
s. 179, Criminal Procedure Code, and it 
could not give the Oawnpore Qourt any 
jurisdiction to try the offence of defama- 
tion with which the opposite party has 
charged the applicant Khwaja Mohammad 
Abdul Latif. In this view of the case, I 
think itis unnecessary for me to discuss the, 
other question raised in the observations 
made’ by the Hon'ble Acting Chief Justice 
as to whether the action brought by the 
opposite party at Cawnpore was or was not 
barred by s. 195, Criminal Procedure Code, 
and whether the only proper procedure in 
the case was a complaint being made by 
the Superintendent of Police at Rajshahi 
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under s. 182, Criminal.Prceedure Code, or a 
ccmplaint by the Court before whom the 
applicant's ccmplaint under e. 420, Penal 
Code, was made. For the reasons given 


by me, I accept the reference made 
by the learned Sessions Judge of 
Cawnpcre and quash the proceeding 


taken in the Court of the Magistrate at 
Cawnpore in consequence of the complaint 
made by the oppcsite party Moulvi Ahmad 
Abdul Halim. 

D, Reference accepted. 


BOMBAY HIGH COURT 
First Civil Appeal No. 187 of 1935 
February 2, 1:38 
Beaumont, O. J. AND Wassoopew, J. 
GANPATRAO RAMJI PATIL—Puaintic¥ 
AND OTHERS— APPELLANTS 
YOTSUS 
JEHANGIR NAVROJI AND OTHERS— 
| DEFENDANTS— RESPONDENTS 

Presidency Towns Insolvency Act (III of 1909), 5. 17 
—Person creating trust adjudicated insolvent two 
years after—-Suit by creditor for declaration that trust 
43 void, without leave of Insolvency Court, held not 
maintainable. 

Defendant made a trust deed in favour of himself, 
his wife, daughter and four other relatives. More 
than two years after, he was adjudicated ingolvent, 
and one of the creditors on behalf of himself and other 
creditors instituted a suit against the defendant fora 
declaration that the trast deed wasvoid as against 
all the creditors under s, 13, Transfer of Property Act, 

- 1882. Leave of the Insolvency Court was not obtain- 


oat old, that the euit was not maintainable as no 
leave under s. 17, Presidency Towns Insolvency Act, 
was obtained. Vasudeva Kamath v. Lakshminarayana 
Rao (1), followed. 

F. ©. A. against the decision of the Joint 
First Class SubeJudge, Jalgaon, in Special 
Regular Civil Suit No. 296 of 1932. 

Mr. Y. V. Dixit, for the Appellants. 

Messrs. H. D. Banaji and M. J. Mistree, 
for Respondents Nos. 2 end 3. 

Beaumont, C. J. —This appeal raises a 
very short point. The plaintiff is suing, on 
behalf of himself and all other creditors of 
defendant No, 1, fora declaration that a 
deed of trust dated January 15, 1929, made 
by defendant No. 1 in favour of himself 
and his wife and daughter and four other 

„relatives is void as ggainst the creditors 
under s. 53, Transfer of Property Act. 
Defenfiant No. 1 was adjudicated insolvent 
on February 4, 1932, that is mêre tnan two 
years after the date of the trust deed, and 
therefore the trust deed cannot be attacked 
under s. 45, Presidency Towns Insolvency 
Act, 1909. The learned trial Judge has held 
that-the suit is not maintainable because 
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the plaintiff has not obtained the leave 
of the Insolvency Court under s. 17, Presi- 
dency Towns Insolvency Act. That section 
provides that on the making of an order of 
adjudication, the properiy of the insolvent 
shall vest in the Official Assignee, and then 
it directs that no creditor to whom the 
insolvent is indebted in respect of any 
debt provable in insolvency shall, during 
the pendency of the insolvency proceedings, 
have any remedy against the property of 
the insolvent in respect of the debt or shall 
commence any suit or other legal proceed- 
ing except with the leave of the Court. 

Tt is arguable on the language of the 
section that a suit such as this is not a 
suit against the property of the insolvent, 
because it is a suit against a third party in 
whom is vested property, which the plaintiff 
says, ought to be vested in the insolvent or 
kis trustee in bankruptcy; it is a suit, there- 
fore, to increase the assets available for the 
payment of the insolvent’s debt. However, 
no authority has been cited to us in support 
of that view of the section, and it is opposed 
to a decision of the High Court of Madras 
in Vasudeva Kamath v. Lakshminarayana 
Rao (1). Lagree with the reasoning in that 
case. I think that to allow a suit or proceed» 
ing brought by one creditor on behalf of 
himself and others after adjudication is 
opposed to the policy of the bankruptcy law, 
which .is to vest all the property in the 
trustee in bankruptcy and leave the ad- 
ministration of it to him. I think toat this 
suit, at any rate, falls within the general 
prohibition against the commencement of 
any suit or any legal proceedings. In my 
opinion, therefore, the judgment of the 
Court below was right. 

A further point is taken that costs which 
were allowed to the defendants under 
Sch. Il], Bombay Pleaders Act, 1920, should 
be limited to one-fourth of the full amount, 
because it is said that the suit did not 
decide on the merits the real dispute 
between the parties. But, in my opinion, 
the suit did decide on the merits the real 
dispute, It decided definitely that the 
plaintiff is not entitled to maintain the suit. 
1 think, therefore, there is no ground for in- 
terfering with the judgment of the Court 


below. ‘The appeal must be dismissed with 
costs. 
Wassoodew, J.—I agree. 


D. Appeal dismisse d. 

(1) 42 M 684; 52 Ind. Cas, 442; A IR 1919 Mad. 167; 
98M LJ 453;9 L W475; 26M LT 90; (1918) MWN 
612, 
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MADRAS HIGH COURT 

Letters Patent Appeal No. 74 of 1938 

January 7, 1938 
VENKATASUsBA Rao AND ABDUR 
Raaman, JJ. 
ARULAYI AND OTAERS— APPELLANTS 
versus 
RAKKA KUDUMBAN— 
RESPONDENT 

Res judicata—Suit by A against B and C claiming 
certain plot of land-~B claiming plot as vendee from 
O—Court holding A as owner and not O—Appeal by 
B alone without impleading O—Finding of trial Court 
negativing O's title if operates res judicata against 
B—Civil Procedure Code (Act V of 1908), 5. 11. 

A brought a suit against B and C claiming certain 
plot of land. B claimed the plot as vendee of C. The 
trial Court held that the owner of the plot was A and 
not C and thereby necessarily negativel B's right. B 
preferred an appeal to which A alone was made 
party with the result that C was not a party on record 
in appeal. The contention wae raised that the decree 

_ ofthe trial Oourt negativing C's right became final 
jn the absence of an appeal by him and operated as a 
par to B's attempt to re-open that decision : 

Held, that the trial Court's finding negativing C's 
right did not operate as res judicata against B who 
claimed title through C. Rakka Kudumban v Arulayé 
169 Ind Cas. 318, reversed, Chockalingam Chesty 
v. Seethat Ache WI), distinguished. 

L. P. A. against the judgment and decree 
of Mr. Justice Cornist, reported in 169 
Ind. Cas. 318. 

Mr. K. S. Desikan, for the Appellants. 

Mr. A. Swaminaiha Iyer, for the Res- 
pondent. 

Venkatasubba Rao, J.—We wish to 
state atthe outset, with a view to avoid 
any further confusion, that the suit out of 
which this appeal arises, is concerned only 
with the central plot marked O1, 0-2, 0-3, 
C-4 in the Commissioner's plan Ex. D-1 of 
the extent of 74 cents, out of the larger 
parcel of 23 cents, which consists of turee 
parts : the western, the central and the 
eastern paris. Te pointat issue, stated 
simply, wiich the first Court had to try, 
was—did the suit plot belong to the plain- 
tiff Rakka Kudumban or to defendant No. 


2 Mada Kudumban? If it belonged 10` 


defendant No.2, it is admitted that he 
having sold it to defendant No. 1, the 
latter was the owner on tue date of the 
suit. The learned District Alunsif held that 
the plaintiff was the owner and defeudant 
No. 2 was not. This finding necessarily 
negatived defendant No. l's right. Tue 
District Munsif, giving effect to this 
View, passed a decree in favour of the 
plaintiff. An appeal was filed before the 
Subordinate Judge by defendant No. 1. 
The plaintiff alone was impleaded as the 
respondent, with the result that defendent 
No. 2 was not a party on the recordin the 
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appeal. The learned Subordinate Judge 
accepted defendant No. 1’s case, and revers- 
ing the Munsif's judgment, dismissed the 
plaintiff's suit. A second appeal was 
filed by the plaintiff which came on before 
Cornish, J. ‘the learned Juage held that 
the Munsif's decree negativing defendant 
No. 2’s right became final in the absence 
of an appeal by the latter and operated as 
a bar to defendant No. 1's attempt to 
re-open that -decision; in other words, 
there being no appeal by defendant Noz 
against the trial Gourt’s finding, it bud 
become res judicata (the question is 
rather one of finality of the finding than 
of res judicata) against defendant No. | 
who claimed through defendant No. 2. 
Taking this view, the» learned Judge 
allowed the second appeal. ‘The question 
in the present Letters Patent Appeal 
is wheter the view of Cornish, J. is 
right. 

Tha learned Judgə in support of his 
position relied upon the decision of the 
Judicial Committee in Chockalingam 
Chetty V. Seethai Achi (1). IE that decision 
applies, this appeal is really unarguable, 
but the question is, does it apply? The 
facts of the Privy Council case are these. 
The plaintiff there, having bought a 
certain property which had belonged to 
the insolvent, sued to recover it. He 
alleged thata transfer by the insolvent 
before his adjudication to defendant Ne. 1 
and transfers by defendant No. 1 and other 
defendantsto one another successively, 
were all invalid. The suit was dismissed. 
The plaintiff appealed to the High Ccurt, 
but failed ` tojoin defendant No.l asa 
respondent. It was held that : 

“owing to the failure to make defendant No.1 a 
respondent, there wasno appeal frcm this finding 
which had consequently become res judicata 
as between the plaintiff and defendant No. 1 and 
must alsobe regarded asres judicata against the 


respondents who claimed through defendant 
No. 1.” 


Now let us examine what this decision 
involves, It was from defendant No. 1 
that the other defendants derived their 
title. The trial Court’s finding was that 
the former had acquired a good title and 
it followed from this that each successive 
transie; was vahd. For the plaintiff to 
succeed in tLe appeal, it was essential that 
the finding in favour of defendant “No, 1 
suculd be vacated end what do their Lord- 
ships hoid, In the absence uf the successful 


(1) 6 R 29; 107 Ind, Oas. 237; A IR1927P c 252; 
4514 7;4 O WN 1231; 27 LW 1553 M L J 85; (1928; 
MW WN 20; 47 C LJ 136; 32 O WN 281;1 LT 40 
Rang. 18; 30 Bom. L R 210; 16 A L J 371 (P 0). 
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party, it would be wrong on the part of 
the Appellate Court to reverse a decision 
in his favour. Such a reversal would not 
be binding upon him and would lead to 
two contradictory decisions. Their Lord- 
ships accordingly held that the first Oourt’s 
decision, having become final in favour 
of defendant No.1, must be taken to have 
equally become final in favour of the other 
defendants also—they deriving their title 
from the former. 

Tho present case is the converse of what 
has been decided by the Privy Council. 
Here the finding was against the party not 
impleaded, i. e. Mada Kudumban, defen- 
dant No. 2. The latter having parted with 
his right, had no subsisting interest in the 
property, and defendant No. 1 as the 
appellant, in assailing the decree of the 
trial Court, must be deemed to assail it 
not only on hisown behalf but on behalf 
of his vendor. If he succeeds in getting 
the decree reversed, the reversal would 
operale to the advantage not only of 
himself but also of the absent 
party. In short, the basis of the Privy 
Qouncil decision is the fact that there was 
afinding in favour of defendant No.1 
there, who was not impleaded. Here, as 
already shown, the position is the exact 
opposite; the person who is not impleaded 
js the one against whom there is a finding. 
The difference may be thus illustrated. 
In the Privy Council the finding in favour 
of defendant No. 1 became final. Supposing 
the plaintiff should succeed in his appeal, 
what would be the effect? There would 
be a finding againstthe remaining 
defendants that they obtained no valid 
title. That would be inconsistent with 
the other finding in favour of defendant 

“No, 1, which had been allowed to become 
final. Onthe finding of the Appellate 
Court, the other defendants would havea 
right of action against defendant No. 1 
for breach of covenant of title; but, on the 
finding of the first Court, defendant No. 1 
had and conveyed a valid title—the 
resulting position being inconsistent and 
incongruous. In the present case, by 
defendant No. 1 succeeding in the appeal 
(which in facthas happened), the absent 

“party suffers no prejudice, but .on the 
contrary gets a benefit, To this dis- 
tinction we refer, to illustrate the vital 
difference between the Privy Council case 
and the present one, and to show that 
the principle applied by the Judicial 
Committee cannot be extended to a case 
of this sort. We are, therefere, of the 
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opinion that the view taken by Cornish, J., 
cannot be upheld. 

Mr. A Swaminathalyer, tke plaintiff's 
Counsel, has next endeavoured to show 
that he has other grounds to urge in the 
second appeal, which, however, he did not 
urge before Cornish, J. by reason of the 
View the learned Judge took in his favour 
on the question of res jadicata. Having 
heard him, we must say that he has utterly 
failed to show that there: is any other 
ground available to him. In the result, 
the judgment of Cornish, J, is set aside 
and that of the Subordinate Judge is. 
restored. ad 

There is one small matter to which ve ; 
must refer. One Perumal Kudumban was 
defendant No. 3 and itis said that although 
he did not appeal in the lower Appellate 
Court, the learned Subcrdinate Judge re- 
versed the trial Court's decree in his favour 
also. That means we ought to decree the 
suit against defendant No.3, but we wish 
tomake it clear, that the plaintiff is 
entitledto the eastern plot alone, and what 
was held to belong to defendant No. 3 is 
the western part, with which the plaintiff 
can have no concern. We make these 
observations on account of some confusion 
that crept in the argument on this matter. 
The appellant's costs throughout must be 
borne by the respondent. 


N.B. Appeal allowed. 


—e 


CALCUTTA HIGH COURT 
Oivil Appeal No. 193 of 1936. 
August 20, 1937 
R. C. MITTER, J. 
JNANENDRA NATH NANDA AND OTHERS 
-—DEFENDANTS—ÅPPELLANTS 


VETSUS 
JADU NATH BANERJI AND oTaRRS-—— 
RESPONDENTS. 

Crown Grants Act (XV of 1895), s. 3~Applicability 
of Act—lf applies to leases of Sunderbans lands exe- 
cuted by Commissioner on behalf of Secretary of 
State—Scope of s,3—Act, if contemplates Transfer of 
Property Act only — Clause in Crown grant whereby 
lessees were to submit boundary disputes te Commis- 
sioner and on appeal to Revenue Board, ita deciston was 
to be final—Clause whether affected by s. 28, Contract 
Act LX of 1872)—~Jurisdictton—Civil Court—Crant 
by Government containing clause that any boundary 
dispute between adjoining lessees shall be submitied 
to Commissioner for decision and that on appeal the 
decision of Board of Revenue shall be final and 
binaing on lessees—~Piece of land recorded in name of 
defendant in survey settlement — Suit by plaintif 
adjoining lessee, for declarationthat that ptece be- 
longed to him and entry in settlement record was wrong, 
in Civil Court~Whether maintainable — Interpreta- 
tion of Statutes— Preamble. ` 
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- Grants or leases of Sunderbans lands, which are 
lands vested in the Grown by s. 39 of 21 and 22 
Vict , Ob. 106, executed by the Sunderbans Commis- 
sioner on behalf of the Secretary of State for India 
in Council are Crown grants and to these grants the 
Orown Grants Act, applies. jp. 721, col. 1.) 

The Crown Grants Act does not contemplate only the 
Transfer ¿f Pioperty Act 1882 there is no ambiguity 
in s. 3, the words “such grants" clearly mean grants 
made on bebalf ofthe Crown. Section 2 deals with 
the Transfer of Property Act and 6, 3 declares the 
unfettered discretion of the Crown to impose such con- 
ditions and limitations as it thinks ft, no matter 
what the general law of the land be. Hence where a 
Crown grant contains a clause that in the event of 
any dispute regarding the boundary, arising between 
the lessees, they shall be bound to submit the dispute 
for decision, to the Commissioner and that the decision 
of the Board of Revenue on appeal shall be final and 

`. binding on lessees, such ‘a clause is not affected by 
s. 28, Contract Act, by reasonofs. 3, Crown Grants 
Act. Sheo Singh v., Raghubans Kunwar (1',relied on. 
Secretary of Statev. Lal Mohan (2), distinguished. 

Certain leages of waste lands under the Waste Lands 
Lease Rules were granted by the Secretary of State 
for India in Council to the plaintiff's and the defen- 
dant’s predecessors, the leases being executed by the 
Sunderban Commissioner on behalf of the Secretary 
of State for India in Council. Hach grant contained 
a clause that in the event of any boundary dispute 
arising between the lessee of onelot and the lessee of 
any adjoining lot, the holders of the lease shall be 
bound to submit such dispute to the decision of the 
Commissioner, or other officer empowered by the 
Government to. decide such dispute and the 
decision of the Commissicner, or other officer 
shall be appealable tothe Board of Revenue and the 
decision of the Board of Revenue shall be final and 
binding on the lessees. Inthe last Cadastral Survey 
and Settlement, the strip of land in suit was recorded 
as appertaining to the defendant's lot. The plaintiff 
lessee brought a civil suit claiming that the strip 
appertained to his lot and prayed for a declaration 
that the entry in the settlement record was wrong. 
The defendant contended that the Oivil Court had 
no jurisuiction to decide the dispute ;: ne 

Held, thatthe Civil Oourt had jurisdiction to 
decide the boundary dispute. The benefit of the 
covenant contained in the clause could not be availed 
of bythe defendant. The clause rested on contract 
and contract only. That was a contract between the 
Secretary of State and the plaintiff's predecessor, 
and the defendant, although a lessee of an adjoining 
lot, could not have the benefit of the said clause on 
the principle that his predecessor-in-interest was not 
a party to the contract entered into between the 
Secretary of State in Council and the plaintiff's pre- 
decessor, [p. 721, col. 2.) 

It is no doubt a principle of construction that the 
Preamble of an Act can be invoked for removing an 
ambiguity in an Act, but it is equally a well-settled 
principle that the Preamble cannot be invoked for 
creating an ambiguity inthe Act. [ibid.] 


Messrs. Phani Bhusan Chakravarty and 
Kalipada Sinha, for the Appellants. 

Messrs. Amarendra Nath Bose and 
Hemanta Kumar Bose, for the Respondents. 


_dudgment.—tThe subject-matter of the 
suit out cf which this appeal arises is a 
strip of land near the boundary of two 
adjoining lots in the Sunderban area. They 
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are lots Nos. 114/1 and 114/2, the former be: 
ing tothe west of and adjoining the latter. 
Befcre 1896 the lands comprised in these 
Icts were waste lands of the Guvernment. 
In that year two leases for terms of 
40 years were granted by the Secretary of 
State for India m Council to the plaintiff's 
and the defendant's predecessors, the leases 
being executed by the Sunderbans Oommis- 
sioner on behalf of the Secretary cf State 
for India in Council. Tte firat lease was 
in respect of the lands described as the 
first portion cf lot No. 114 and is dated 
September 12, 1886, and was granted to 
the plaintiffs’ predecessor-in interest (Ex. 1), 
The second lease was in respect of the lands 
of the second portion of lot No. 114 and 
was granted to the predecessor-in interest 
of the defendants on December 2, 1896, 
The eastern boundary of lot No. 114 (first 
portion) and the western boundary of lot 
No. 114 (second portion) is depicted by the 
same red line, as it must be, in the two 
maps attached to the said leases. In Ex, 1 
the eastern boundary of lot No. 114/1 is 
descibed thus : f 

“Sunderbania Khal and a straight line bearing 
228 drawn from a poiut on the bank of the said 
Sunderbania Khal tọ a point on the bank of the 
Godamathura Khal,” | 2 
in both the leases there is a clause (cl. 12) 
which rons in tLese terms : 

“That in the event of any boundary dispute 
arising between the lessee of this lot and the 
lessee of any adjoining lot already leased under 
the Waste Land | ease Rules, or which may sub- 
sequently be leased, the holders of this lease shall 
be bound to submit such dispute to the decision 
of the Commissioner of the Sunderbans, or other 
officer empowered by the Government to decide 
such disputes. The decision of the Sunderbans 
Commissioner, or other officer above-named, shall 
be appealable to the Board. of Revenue and the 
decision of the Board of Revenue shall be final 
and binding on the lessees.” 


The office of the Sundarbans Commis- 
sioner has been abolished, but the functions 
of tLe said Commissioner are being perform- 
ed by the Collector of Khulna. In the last 
Cadastral Survey and Settlement, the strip 
of land in suit was recorded as appertain- 
ing to the defendant's lot, e g, lot No, 114/2 
and one particular dag was recorded as a 
low path. The plaintiffs in this suit say 
that the said lands appertain to their 
lot No..114/], and nob to the defendants’ lot« 
No. 114/2, They pray fcra declaration on 
that basis hat the entry in the settlement 
record is wrong and for an injunction on 
the defendants to restrain them from 
raising a burd cn the disputed area. 
Although the consequential prayer is in- 
junction, and wot ree vere “tor confirma. 
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tion of possession, I am of opinion that 
the dispute between the parties is a 
boundary dispute and comes within the 
terms of cl. 12 ofthe leases. I am also of 
opinion that the said clause contemplated 
: the decisicn of such disputes between tie 
lotdars by the Revenue Authorities and not 
by the Civil Court. How.far the terms of the 
said clause can be availed of or enforced 
by the defendants is, however, a different 
question which I will deal with later on. 
One of the defences is based on this clause, 
which is that the Civil Court connot decide 
the question of boundary dispute and con- 
sequently no such relief asis prayed for 
by the plaintifis can be granted by the 
Civil Gourt till the plaintiffs obtain a deci- 
sion in their favour of the boundary dispute 
from the Revenue Authorities mentioned in 
cl. 12 of the lease. This defence has been 
overruled by both the Courts below, the 
Appellate. Court holding that the covenant, 
contained in said clause is illegal and void, 
being hit by s. 28, Contract Act. 

For ihe purpose of determining the 
eastern boundary line of lot No. 114/1, ù e., 
for lozating.the red line shown in the plans 
attached to the leases, a Commissioner for 
local investigation was appointed. He was 
directed to do the following things : (4) to 
determine the boundary line between lot 
‘No. 114/1 and lot No. 114/2, (ii) to relay the 
lease map onthe settlement map, (iti) to 
report whether the disputed lands are 
covered by the plaintiffs’ lease (Ex. 1), (iv) 
draw up a map of the disputed land and (v) 
‘to note any special. feature shown by the 
‘parties. ; . . 

. The Commissioner did carry cut these 
directions. His report is that nearly the 
whole of the disputed land, with the ex- 
ception of a very small bit in the south is 
‘covered by the pisintifis’ lease. The defen- 
dants filed objections to the said report 
‘but could not succeed in displacing the 
Commissioner's report. The Courts below 
have accordingly passed a decree in favour 
of the plaintiffs substantially in accordance 
with their prayers. The defendants have 
accordingly preferred ihis appeal and Mr. 
Ohakraburty appearing for them raises 
‘two points before me: (1; that the Civil 


“ Court had no jurisdietion to determine the 


boundary dispute, which is the foundation 
of the reliefs sought for by the plaintiffs; 
(2) that the Oommissioner’s fndings are 
pased on mere conjectures and assumption 
and not based on evidence, and the Courts 
“below have, moreover, overlooked and has 


- “left undecided fundamental objections of 
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his clients and has misconceived the Com- 
missioner’s report and his evidence given 
in Court, I may at once say that I do not 
consider the frst of the aforesaid conten- 
tions of Mr, Chakraburty to be sound, 
though not for the reasons given by the 
lower Appellate Court but there is great 
force in his second contention, and with 
great reluctance, 1 have to send back tke 
case to the Court of first instance for a 
fresh local investigation. 

With regard to the first contention Mr. 
Chakraburty urges that the Crown Grants 
Act (XV of 1895) applies to the leases and 
according to the provisions ofs. 3 of that 
Act, cl. 12 of the leases is valid notwith- 
standing the provisions of s. 28, Contract 
Act. Mr. Bose appearing for the respon- 
dents urges in reply that the Crown Grants 
Act does notapply to the leases and that 
even if the said Act applies, the scope of 
the Act is to make inapplicable the provi- 
sions of the Transfer of Propeity Act only 
to a Crown grant. These contentions of.the 
respective parties have to be considered 
first. 

It is first necessary to observe that the 
waste lands of the Sunderbans were not 
the property of any subject. The area was 
in the days of East India Company a vast 
impenetrable forest and was the property 
of the said Company. By 8. 39 of 21 and 22 
Viot., Ob. 106, the Statute by which the Gov- 
ernment of India was transferred from the 
East India Company to Her Most Gracious 
Majesty Queen Victoria, all lands and 
hereditaments and other real and personal 
estate of the Hast India Compapy :vésted 
in the Crown. Bys. 40, the Secretary. of 
State in Oouncil with the concurrence of 
a Majority of votes at a meeting of the 
Council was authorized to sell and dispose 
of the properties which so vested in the 
Orown. There was some practical difficul- 
culty in the working of this section, for 
conveyance and contracts executed in Pre- 
sidency Towns which required a seal accord- 
ing to previous practice could not be execut- 
ed in India on behalf of the Secretary of 
State, as the seal was in Englund. During 
the days of the Hast India Company, there. 
was no difficulty, for although the real seal 
of the East India Company was in England, 
copies were kept in Calcutta, Madras and 
B.mbay (Ibert on Government of India, 
p. 195, Edn. 3). To obviate this difficulty, 
a Statute was passed the very next year 
(22 and 23 Vict Oh. 41). By 8. Lof the said 
Act, the Governor-General of India in Coun- 
cil, the Governors in Council, of Bombay 
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«and Madras and the Lieutenant-Governor 
sof the North: Western Provinces, which then 
included Bengal, or any officer for the time 
being entrusted with the “Government, 
charge or care of any Presidency, Province 
or District in India” were empowered “to 
sell or dispose of any real or personal estate 
whatsoever in India so vested in Her 
Majesty under 21 and 22 Vict. O. 106”. 
Although the officer in charge of a District 
in India was one of the officers so empower- 
ed, it was held that the officers-in-charge 
of a District within a Province or Presi- 
dency was not meant by the term, as for 
instance a Collector of a District of Bengal 
was-not meant to be included, apparently 
on the ground that he is not entrusted with 
Government. Tnis section asis stated by 
Sir Courtney Ilbert was ‘interpretated to 
mean that only the Governor-General of 
India in Counsil, the Governors of the 
Presidencies in Council and the Lieutenant- 
Govérnors and Chief Oommissioners of 
Prcvinces only were so empowered. In 
Madras, however, the scope of the section 
was misunderstood and the Inam Ocmmis- 
sioner made some grants of Crown lands. 
‘That led to the passing of a Statute by Par- 
liament (33 and 34 Vict., Oh. 59). Section 1 of 
the said statute validated the grants executed 
by the Inam Commissioner but a general 
section (s, 2), was also enacted. That section 
empowered the Governor-General by reso- 
lution in Oouncil, to select and empower 
officers who are to execute in India insiru- 
‘ments of grant, ete, of Crown lands on 
behalf of the Secretary of State for India 
in Council and the mode iu which they 
were to be exeeuted. A resolution of the 
Government cf India in the Home Depart» 
ment was issued under this section on 
- March 28, 1895. 
India, p. 195, Edn. 3). The history of legis- 
lation which I have traced above leads me 
to no other conclusion than that grants or 
leases of Sunderbans lands, which are lands 
vested in the Crown by s. 89 0f 21 and 22 
Vict. O. 106, executed by the Sunderbans 


Commissioner on behalf of the Secretary of. 


State for India in Council are Crown grants 
and to these grantsthe Crown Grants Act 
(XV of 1895) applies. 

The next question is what is the scope 
of the Crown Grants Act. Does it affect 
only the provisions of the Transfer of Pro- 
perty Act or does it affect also any other 
law, statutory or otherwise, which may 
beinconsistent with terms and conditions 
made in the grant. Mr. Bose contenda for 
the acceptance of the first proposition.: Bec- 
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tion 3, is in the widest possible form, but Mr. 
Bose contends that thereis an ambiguity 
in that section; the ambiguity, according 
to him is caused by the use of the words 
“such grant” occurring thereto. He says 
that iu such circumstaneas it is legitimate 
to refer tothe Preimble of the Act to find 
out the scope of the Act for the purposs of 
clearing the ambiguity. He further says 
that the Preamble indicates that the object 
of the Act was to make inapplicable only the 
provisions of the Transfer of Property Act 
to Orown grants. It is no doubt a princi- 
ple of construction that the Preamble of an 
Act can be invoked for removing an ambi- 
guityin an Act, but it is equally a well- 
settled principle that the Preamble cannot 
be invoked for creating an ambiguity in 
the Act. It is, therefore, necessary to see 
firstly if there is an ambiguity in s. 3 
and secondly, whatis the meaning of the 
Preamble. 

In my judgment, there is no ambiguity in 
s. 3,the words “such granis“ clearly mean 
grants made on behalf of the Orown. The 
Preamble mentions two objects, namely, (1) 
to remove doubts about ths operation of tha 
Transfer of Property Act on Orowa grants, 
and (2) to remove doubts on the power of 
the Crown to impose limitations and restric- 
tion upon grants and other transfers of land 
mide by the Orown. The two following 
sections of the Act carry out these two 
objects. Section 2, deals with the Transfer 
of Property Act and s. 3, declares the unfet- 
tered discretion of the Orowa to impose 
such conditions and limitations as it 
thinks ft, no matter what the general 
law of the land be. If Mr. Bose's con- 
tention had been right, s. 3 would be re: 
dundant. There is high authority also that 
the Crown Grants Act daes not contemplate 
only the ‘Transfer of Froperty Act. In 
Sheo Singh v. Raghubans Kunwar (1). Sir 
Arthur Wilson held that under the Crowa 
Grants Act, the Crown in a Crown grant 
can modify the Hindu Law of Inheritance. 

The case cited by Mr. Bose, Secretary of 
State v Lal Mohan (2), has no application 
because the grant in that case was not a 
Orown grant, but a grant of khas mehal 
lands where the Secretary of State for 
India in Council occupid the position of 
a mere landlord I accordingly hold shat 
by reason of s. 3, Orowo Grants Act, cl. 12 
of the leases is not affected by s. 28, 


(1) 27 A 624; 8 O O 317; 32 I A 203,20 LJ 191; 9 
O W N 1009; 15 M L J 352; 8 Sar, 7191 (P O). 
32 63 © 585; 159 Ind. Oas, 1078; AI R 1935 Cal, 746; 
RO 378, 
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Oontract Act. Tte benefit of that covenant 

„contained in cl. 12 of Ex. 1, however, cannot 
be availed of by the defendant, cl. 12 of 
the lease (Ex.1) rests cn contract only. 
That is a contract between the Secretary 
of State and the plaintiff's predecessor, 
and the defendant, although a lessee of an 
adjoining lot cannot have the benefit of 
the said clause on the principle that his 
predecessor-in-interest was not a Party to 
the contract entered into between the 
Secretary of State in Council and the 
plaintiff's predecessors. I accordingly hold 
on this reason that the Oivil Court 
had jurisdiction to decide the boundary 
dispute. 

Regarding the second contenton raised by 
Mr, Ohakraverty, it appears from the 
Commissioner's report, which is made 
clearer by the Commissioner's evidence in 
Court, that he made no attempt to fix any 
of the two points on the Sunderbania of 
Godamathura Khals from which and to 
which the red boundary line between the 
two lots was to be drawn. If he had fixed 
on the locality the two points or only one 
of them and had drawn the line with the 
bearing given in the leases after correct- 
ing the magentic variaticn, the result 
could have been satisfactory, but he did 
neither. He proceeded upon the assump- 


‘tion that the khals had remained exactly 


in the same position throughout and he 
has said in his report that that was the 
admission of both the parties, On examin- 
ing, however, the proceedings of the Com- 
missicder of March 16, 1934, I find that he 
defendant's Pleader contended that the 
two khals “are always variable’. The 
said Pleader insisted on locating on the 
spot the two points at the extremities of 
the red boundary line on the banks of the 
two khals. Later on, the Commissioner 
examined one witness produced on behalf of 
the plaintifs and one produced on behalf 
of the defendants. The defendants’ wit- 
ness did not admit that the khals had not 
changed a bit but remained all along in 
exactly the same position. He cnly said 
that their position was “almost” the “same.” 
The comparative map, which tLe Commis- 
sioner has prepazed, shows the position 
of the relevant pcrtiocns of the two khals 
acecrding to his own ielying, according to 
the lease ard accordirg tô the relying by 
the settlement authorities. In the compa- 
rative map their positions do not tally. 
That show either his relaying is wrong or 
that tLere is no fcundation forthe assump- 
tion on which he proceeded in hie report, 
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namely that the khals have remained in 
exactly the same position since 1596 and 
that there has been no change in their 
bends and contours. If any of the 
terminal points of the boundary line be 
placed not exactly on the points of 
the banks of the khal as 
indicated in the lease map, the boundary 
line would shift in a parallel way. In 
their objection to the Commissioner's 
report, the defendants expressly mention 
that the said two points on the banks of 
the khals have not been located correctly 
by the Commissioner and that he was 
wrong in assuming that the channels of 
the two khals have all along remained 
constant “though in fact, they are always 
variable” (grounds Nos. 4 and 5 of the 
objections). These grounds which are vital 
ones have not been considered by any 
of the Courts below, The Commissioner's 
evidence would show that what he did 
was only guesswork. I accordingly hold 
that in accepting the Commissioner's re- 
port, the Courts below have not only left 
undetermined two very relevant objections 
of tte defendants to the Commissioner's 
report but have accepted his report ona 
misconception of evidence, e. g. of his report 
and deposition. 

i accordingly set aside the judgmente and 
decrees of the Courts below and direct the 
case to be re-heard on the question of 
boundary dispute after a fresh local inves- 
tigation. The report of the Commissioner 
is discarded The local investigation is to 
be made by a different Commissioner. The 
appeal is allowed and the case is remanded 
to the Court of first instance. Costs to abide 
the result. 

B. Case remanded. 


OUDH CHIEF COURT | 
Criminal Reference No. 52 of 19388 
November 2, 1935 
‘THomas, U. J. 
BALJOO AND 0THERS— AOCUSED— 
APPLICANTS 
versus 
EMPEROR Turotes ABDUL AHMAD 
KHAN—CcMPLAINANT—OpP. SITE PARTY 
Criminal Procedure Code (Act V of 1898}, ss. 260 
263— Summary trial— Record of evidence in case oj 
conviction—Should be brief but not tending to ob 
scurity— Cattle Trespass Act (I of 1871), s. 22- 
Compensation, when can be awarded—Sentence 0; 
imprisonment tf can be awarded in default of paymen 
of compensation. h 
Where a Magistrate, invested with powers unde 
s. 260 of the Code of Crinfinal Procedure, i 
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trying a cese summarily, it is desirable that he 
should set out in the. column reserved for that 
purpose so much of the reasons that have in- 
fluenced him asto satisfy the accused that the 
Magistrate has considered each of the ingredients 
necessary in law for the conviction to which the 
Magistrate has proceeded, and that while this 
should be recorded with brevity, the brevity 
should not be such as to tend to obscurity. 
These safeguards are essential so that in case 
of revision the High Court may have sufficient 
materials on the record before it for arriving at 
the conclusion as to whether the order of the 
Magistrate is right or wrong. 

Under s. 22 of the Cattle Trespass Act, compensa- 
tion is to be awarded, but no compengation can 
be awarded for loss caused by the seizure of cattle 
unless the complainant makes the specific claim for 
it. The Magistrate is not competent to pass a 
sentence of imprisonment under s. 22 ofthe Cattle 
Trespass Act in default of payment of the com- 
pensation. 


Or. Ref, made by the Additional Sessions 
Jadge of Sitapur. 
Mr. P. N. Chaudhri, for the Accused, 


Order.— This is a criminal reference 
under s. 438 of the Code of Oriminal Pro- 
cedure by the Additional Sessions Judge 
of Sitapur, recommending that the con- 
Viction be set aside. 

Abdul Ahmed Khan filed a complaint 
under s. 22 of the Oattle Trespass Act, 
against Baiju, Peer Khan and Jafar 
Khan. The case was tried by the Sub- 
Divisional Magistrate of Misrikh, who con- 
victed the accused under s. 24, of the 
Cattle Trespass Act (I of 1871), and fined 
each of them Rs. 60, in default, to undergo 
Tigorous imprisonment for one month, 
The case was tried summarily 

The learned Sub-Divisional Magistrate 
has admitted in his explanation that the 
offence committed was under s. 22 of the 
Oattle Trespass Act, but under pressure 
of work s. 24 was written. Iam inclined to 
think that this was a clerical error. The 
offence undoubtedly was triable summarily 
but in my opinion the learned Sub- 
Divisional Magistrate has not followed the 
correct procedure laid down for summary 
trials. Section 263 (h) of the Ocde of 
Oriminal Procedure lays down that where 
no appeal lies, the Magistrate need not 
record the evidence of the witnesses or 
frame a formal charge; but he shall enter 
the finding, and, in the case’ of a con- 
viction, a brief statement of the reasons 
therefor. The Magistrates’ judgment is 
as follows:— 

“Five witnesses testified on behalf of the prosecu- 
tion in this case and four for the accused. Upon 


consideration I find the evidence of the former 
worthy and of the latter unworthy of belief.” 


Where a, Magistrate, invested with 
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powers under s. 260 of the Code of 
Criminal Procedure, is trying a case sum- 
marily, it is desirable that he should set 
out in the columa reserved for that 
purpose so much of the reasons that have 
influenced him as to satisfy the accused 
that the Magistrate has considered each 
of the ingredients necessary in law for 
the conviction to which the Magistrate 
has proceeded, and that while this should 
be recorded with brevity, the brevity 
should not be such as to tend to obscurity, 

These safeguards are essential so that 
in case of revision the High Court may 
have sufficient materials on the record 
before it for arriving at the conclusion 
as to whether the order of the Magistrate 
is right or wrong. The language of the 
legislature is sufficiently clear and no 
authority is needed for this elementary 
rule or procedure. 

The learned Magistrate has committed 
another error. Under s. 22 of the Cattle 
Trespass Act, compensation is to be 
awarded, but no compensation can be 
awarded for loss caused by the seizure 
of cattle unless the complaint makes the 
specific claim for it. The Magistrate is 
not competent to pass a sentence of im- 
prisonment under s. 22 of the Oaittle 
Trespass Act in default of payment of 
the compensation. Here asl have pointed 
out the learned Magistrate has fined each 
of the accused Rs. 50 or in default of 
payment of fine, to one month's rigorous im- 
prisonment, The complainant was allowed 
Rs. 20 as compensation, but there is no 
proof on the record of the damage the 
complainant actually suffered. The judg- 
ment does not show what the complainant 
actually paid in getting the cattle releas- 
ed. The order of the learned Magistrate 
is against the law and procedure and, 
therefore, it must be set asids. 

I, therefore, accept the recommendation 
of the learned Additional Sessions Judge 
and set aside the conviction of the accused 
persons, but I do nov agree with the 
learned Judge that in view of the fact 
that the accused have already undergone 
inconvenience and expense, therefore no 
retrial should be ordered. I am of 
opinion that this is æ fit case in which 
the retrial should be ordered. I, there- 
fore, direct that the file of the case will 
be laid before the learned District 
Magistrate, who will send it to some 
Magistrate other than Mr. Hardy, who has 
already expressed his opinion, for re-trial. 

Do à ' l Re-trial ordered, 
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LAHORE HIGH COURT 
Civil Reference No, 8 of 1938. 
pone au 7, 1938 
ADDISON, AG Ü, J. AND DIN Mosammap. J. 
VIR BHAN BANSI LAL Aa 
PETITIONER 
f versus 
COMMISSIONER or INCOM E-TAX, 
PUNJAB-— RESPONDENT 
Income Tax Act (XI of 1922), s. 28 
tax Officer starting proceedings 
made and taz 
passed, 


Once the Income-tax Officer starts i 
proceedings under 

sub-s, (1), of s. 28,. Income Tax Act, within the time 
‘prescribed ae he is empowered to make an order 
imposing a penalty under that sub-seoti 
after the assessment order has bee E a 


and the tax been paid, eh nly made 
O. R. referred by the Oommissioner 
of ee rns North- Western 
rontier and Delhi Provinces, Lahore. da 
April 25, 1938. » Lahore, dated 
r. C. L. Aggarwal, fcr the Petitioner. 
Mr. J.N. A ggarwal, for the Respondent. 
Din Mohammad, J.—This is a cabe 
stated by the Commissioner on the follow- 
ing question formulated by this Court under 
sub-s. (8) of s. 66, Income T'ax Act, 1922: 


“Whether, although notice issued under g, 2 
the Act a day before the assessment order Ee 
made by the Income-tax Officer, that officer had 
power on a date subsequent to the date of the 
‘assessment order to impose a penalty under s, 28." 


The Commissioner contends that if once 
the Income-tax Officer starts proceedings 
under sub-s. (1) of s. 28 within the time 
prescribed there, he is empowered to make 
an order imposing a penalty under that 


(1)—Income- 
| under— Assessment 
paid—Penalty order, if can be 


Bub section even after the assessment order 


has been finally made and the tax been 
paid. On behalf cf the assesgee on the 
other hand it is urged that the Income-tax 
Officer becomes functus officio after making 
the assessment order and that inasmuch as 
he is required to be satisfied and make his 
direction in the: course of any proceedings 
under the Act, he can only impose a 
penalty at the time when he makes the 
assessment aod not at any subsequent 
period, especially after the tax as assessed 
has already been paid. Unfortunately sub- 
s. (1) ofs. 28isnot happily worded and it 
is on account of want of clearness and pre- 
cision in tbe language employed there that 
this dispute has arfsen. That sub section 
OM the Toone 

e come-tax ` i = 
missioner or the ou akan o, 
any proceedings under this Act, is satisfied that 
an assessee has concealed the particulars of his 
income or has deliberately furnished inaccurate 


Particulars of such income, and has thereby returned 
it below ts real amount, ‘he may direct’ thet the 
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assessee shall, in addition to the income-tax payable 
by him, pay by way of penalty a sum not exceeding 
the amount of the income-tax which could have been 
avoided if the income so returned by the assesses 
had been accepted as the correct income.” 


As regards the limit of time when the 
Income-tax Authorities are to be satisfied’ 
that any concealment has taken place or 
any particulars have been deliberately fur- 
nished inaccurate, there appears to be no 
ambiguity and consequently no dispute. It 
is common ground that this satisfaction 
must take place in the course of any pro- 
ceedings relating to the assessee, whatever 
the nature of those proceedings may be. The 
difficulty arises only in the matter of deter- 
mining the point of time when the direc- 
tida as contemplated by that sub-section is 
to begiven. The assesses draws our atten- 
tion particularly to the word “payable” as 
used in the sub-section and urges that by 
the use of this term the Legislature 
intended to restrict tie exercise of the 
power ‘conferred by this sub-section to the 
period when the liability of an assessee was 
determined and before the tax was paid, 
and consequently this power cannot be 
exercised at a time when the tax has 
already been paid. The language as used in 
this section may be susceptible of this 
interpretation, but it cannot be denied that 
the interpretation sougat to be put upon it 
by the Commissioner is not impossible, 
Considering that the former iaterpretation 
may lead to absurd results and taal the 
latter is more in consonance with reason; 
we have no hesitation in adopting the 
interpretation suggested by the Commis- 
sioner. There is no magic in the word 
“Payable.” It is true that it has been fre- 
quently used in the Act to denote ‘liability 
to assessment,’ but had the word ‘‘paid” 
been used here as suggested by the assessee, 
it might have led to many complications.in 
the matter of imposing penalties under 
sub-s, (1). In our view the words "payable 
by him” without any unnecessary straining 
of language can be taken to mean “to 
which he has been assessed” whether the 
amount has been paid or not, and taken in 
that light, it cannot be urged that the order 
contemplated by sub-s. (1) cannot be made 
after the assessment order has been made 
and the tax has been paid. We see no 
justification for holding that ‘the order 
should either be contemporaneous or simul- 
taneous with the order of assessment. 
Neither is it intended to delay the assess- 
ment proceedings in order to enable -ihe 
Income-tax Officer to make up his mind ‘ds 
to the imposition of penalty, nor is ‘the 
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order of imposition to be accelerated merely 
to synchronize it with the assessment order. 
To insist on the order of penalty being 
Simultaneous with the order of assessment 
is to sek for a physical impossibility: one 


is bound to precede or follow the otter, and ` 


if once it is conceded that the order of 
penalty may be made after the order of 
assessment has been made, there is nothing 
in the Act which would tend to restrict 
that period in any manner. 

There is no direct authority in support 
of our view but we consider that the cone 
struction proposed by us to be put upon 
the sub-section is the only reasonable con- 
struction that can be put both in the 
interests of the department and of the 
assessee. The department will not be com- 
pelled to delay the assessment proceedings 
with a view io determine whether to 
prosecute an assessee under s. 52 or to 
impose a penalty on him under sub-:s. (1) of 
8.28 or todo neither and the asgessee will 
not run the risk of being victimized by any 
rash or hasty order. We accordingly answer 
the question propounded above in the 
affirmative. We, however, in the circum- 
stances of the case leave the parties to bear 
their own costs. We further draw the atten- 
tion of the Commiesioner to the desirabi- 
lity of approaching the Ceniral Legislature 
with aview to remove the ambiguity that 
exists in the language of s. 28 as the matter 
of amending the Income Tax Act is already 
on the tapis. 

D. Answer in affirmative. 


OUDH CHIEF COURT - 
Miscellaneous Appeal No, 98 of 1938 
November 14, 1938 
Tuomas, O. J. AND ZIA-UL Hasan, J. 
Mahant BIDURRAMJI—Praintire 
— APPELLANT 

i versus 
Baba KESHO RAMJI—Depsenpant 


—ResPeonpent 

Civil Procedure Code (Act V of 1908), 0. XZ, 
T l— Receiver, appointment of—Principles— 
Defendant in peaceful possession for fifteen years 
—Whether should be deprived ‘of  possession— 
Practice—Appellate Court—Interference 
matters within discretion of trial Court. 

The power conferred by O. XL, r. |, Civil Pro- 
cedure Code, should be exercised with great care 
and caution and only in cases in which the ap- 
plicant for the appointment ofa Receiver has prov- 
ed a prima facie title to the property. Where the 
defendant had been in peaceful possession of the prop- 
erty in dispute for about fifteen years without any 
objection on behalf of anyone, it would not be just 
and convenient to deprive him of that possession 


by, in 
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and appoint a Receiver to manage the property, at 
the instance of the plaintif who bases his claim 
on a custom which is denied by the defendant. 
Ali Raza Khan v. Nawazish Ali Khan (1), Mirza 
Mohamad Husain Khan v. Amar Chand Paul (2) 
and Owen v. Homan (3), referred to. 

In matters which lie within the discretion of ths 
trial Court, the Appellate Court should not inter- 
fere with the trial Court's discretion unless that 
discretion has been exercised illegally or impro- 
perly. 


Misc. A. against the order of the Oivil 


Judge, Fyzabad, dated September 17, 
1938. | 

Messrs. M, Wasim and Ali Hasan, for the 
Appellant. 


Messrs. Radha Krishna and C. P. Lall, for 
the Respondent. 


Judgment.—This is a miscellaneous 
appeal against an order of the learned Civil 
Judge of Fyzabad refusing to appoint a 
Receiver on the application of the appellant. 
The facts are these. 

In Ajudhia there isa religious institution 
of the Hindus known as the Asthan of 
Ranopali of which the defendant respondent 
is the managing Mahant. The plaintiff- 
appellant in this case claims to have been 
appointed Mahant of this Asthan on May 27, 
1938, by a duly qualified committee which, 
it is said, had also power by custom o 
depose the defendant from the Mahantship. 
On July 23, 1938, the appellant brought a 
suit in the Court of the Civil Judge, 
Fyzabad, for a declaration that as a duly 
constituted Mahant of Asthan Ranopali in 
Ajudbia, he is entitled to possession of two 
kothris within the precincts of the Asthan 
proper together with movables, cash and 
records, which may be found in the said 
kothris and that the defendant has no right 
whatsoever in,’and is not entitled to, posses- 
sion of the said property. On the same day 
he filed the present application for the 
appointment of a Receiverof the property in 
dispute. It may be mentioned that as there 
was a dispute between the parties, the 
kothris in dispute were attached by the 
Criminal Court under s. 145, Criminal 
Procedure Code, and that proceedings in 
that case were pending when the appellant 
brought his application for the appoint- 
ment of a Receiver. eThe learned Civil 
Judge came to the conclusion that, the 
plaintiff had failed to make out a case for 
the appointment of a Receiver and dismissed 
the application. Tha plaintiff brings this 
appeal against the order of the learned Civil 
Judge. 

We have heard the learned QCounsel for 
parties on this appeal at length and have 
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come to the conclusion that the appeal 
cannot be allowed. Inthe first place it is 
a well-established rule of law that in matters 
which lie within the discretion of the trial 
Court, the Appellate Court should not 
interfere with the trial Court's discretion 
unless that discretion has been exercised 
illegally or improperly. In the second place 
we are ourselves of opinion that the present 
is nota fit case for the appointment of a 
Receiver. 

The Asthan in question is admitted to 
have been founded by one Baba Sangat 
Baksh more than one hundred years ago. 
He was succeeded by his Chela Baba 
Madhoram and the latter in his turn by 

1 i Narain 
Ram Das is ssid to have made a will in 
respect of the entire property in favour of 
the present respondent in the year 1912 
and to have nominated him as his successor. 
Narain Ram Das died in 1923, and was 
succeeded by tke respondent who has been 
in possession since then. According to 
the plaintif-appellant his appoiniment to 
the Mahantship of the Asthan was in 
accordance with a custom prevailing in the 
Asthan. On the other band the defend- 
anis" case is that no such custom exists or 
could exist as no Mahant was ever removed 
from Mahantship since the foundation of the 
pee 
ourts are agreed thatthe power conferred 
by O. XL, r. 1, Civil Procedure Code, should 
be exercised with great care and caution and 
only Jn cases in which the applicant for the 
appointment of a Receiver has proved a 
prima facie title to the property. In the 
case of Ali Raza Khan v. Nawazish Ali 
Khan, 19370. W. N, 197 (1) where the 
defendant had been put in possession of 
the property in dispute by the Revenue 
Court, it was held that it would not be just 
and convenient to deprive him of that 
possession and to appoint a Receiver in his 
place to manage- the property. In the 
present case the defendant had been in 
peaceful possession of the Asthan and the 
property in dispute for about fifteen years 
without the least objection on behalf of 
anybody, and we do not think that it would 
be in the interests ofsjustice to deprive him 
of his possession. In Mirza Mohamad 
Husain Khan v. AmarChand Paul, 16 0, 6. 
238 (2) it was held that O. XL,'r. 1, Oivil 
Procedure Ccde limits the power of a Court 
to appoint a Receiver to cases where it 
(1) (1937) O W N 197; 166 Ind. Cas. 983; 1937 O 


L E 83; 9 R O 356. AT R 1937 0 
2) 16 O O 238; 21 Ind. Oas sane 280 
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appears to be both just and convenient that 
such appoinment should be made, and that 
the convenience of the decree-holder is not a 
sufficient consideration to justify such an 
appointment, for what may be convenient . 
to the decree-holder may not be just to the 
judgmentedebtor. The learned Judges 
quote with appruval the following passage 
from tke judgment of Lord Cranworth in 
oe case of Owen v. Homan, 4 H. L., 1031 


“In such cases the Court must of necessity 
expercise a discretion as to whether it will or will 
not interfere by this kind of interim protection of 
the property. Where indeed the property is as it 
were in medio in the enjoyment of no one, the 
Court can hardly do wrong in taking possession, 
It is the common interest of all parties that the 
Court should prevent a scramble. Such is the case 
when a Receiver of a property of a deceased person 
is appointed pending a litigation in the Ecclesiastical 
Court as tothe right of probate or administration. 
No one is in the actual lawful enjoyment of 
property so circumstanced, and no wrong can be 
done to any one by taking it and preserving it for 
the benefit of the successful litigant. But where 
the object of the plaintiff is to assert a right. to 
property of which the defendant is inthe enjoyment, 
the case is necessarily involved in further questions, 
The Court by taking possession at the instance of 
the plaintiff may be doing a wrong to the defendant, 
in some cases an irreparable wrong.” : 


Applying the principle contained in this 
passage, we cannot hold that the appellant 
has succeeded in making out a gcod case 
for the appointment of a Receiver. We 
may mention that the plaintiff does not 
even allege in his application that the 
property is in danger of being wasted by 
the defendant and the only ground on 
which he wants the appointment of a 
Receiver, is, that as the kothris have been 
attached by the Criminal Court “it is very 
probable that on account of the kothris 
remaining closed for a long time, the 
articles and the documents in them might 
be spoilt”. This is another reason why the 
appointment of a Receiver would not be 
proper in this case. 

The learned Counsel for the appellant has 
contended that the property in dispute 
should be considered to be in medio but 
wə do not agree with him. The possession 
ofthe Oriminal Court which has attached 
property under the provisions of the Code 
of Criminal Procedure must, in this case, be 
deemed to be the possession of the defend- 
ant-respondent, who was admittedly in 
possession before the plaintiff appeared on 
the scene and began to disturb his posses- 
sion. 

As to the bona fides of the plaintiff's suit 


(3) (1852) 4H L O 997 at p. 1031917 Jur. 861; 94 R 
R 516;10 E R 752. 
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we do not wish to say avything as it 
would not be proper on our part to pre- 
judge his case, and it is suficient to say 
that after a consideration of all the facts and 
circumstances of the case, we are clearly of 
opinion thatthe learned Judge of the Court 
below was right in rejecting the prayer 
for the appointment of a Receiver. 


The appeal is, therefore, dismissed with 
costs. 


D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Oivil Appeal No. 418 of 1935 
February 17, 1938 
DeRBYSHIRE, O. J. AND B. K. MUKARRIBA, J. 
RAMANANDA PAUL anp oragrs— 
APPELLANTS 
versus 
PANKAJ KUMAR GHOSH, RECEIVER 
AND OTHERS— RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 54, 53 
—Limitation—Transfer deed compulsorily registrable 
—Period of three months when commences—Object 
of s. 54—It kas nothing to do with publicity or 
secrecy of transaction—Favoured creditor is more 
leniently dealt with than voluntary transferee—= 
Undue preference—Determining factor—Good faith 
under 3, 53, tf necessary on part of transferor. 

Under s. 54, Provincial Insolvency Act, the 
period of three months, in the case of a mortgage 
which is compulsorily registrable, commences from 
the date of the execution of the deed and not 
from the date of its registration, as on registra- 
tion, the deed takes effect from the date of the exe- 
cution under s. 47, Registration Act. Muthiah 
Chettiar v. Oficial Receiver, Tinnevelly (1) and 
U Ba Sein v. Maung San (2), dissented from. [p. 
728, col. 2.} 

Per B. K. Mukherjea, J.—Section 54, Provincial 
Ingolvency Act, has nothing to do with the publi- 
city or secrecy of the transaction; for, it con- 
templates payment of money and incurring of 
other obligations which do not require registra- 
tion in law and need not be made openly at all. 
The Legislature has deliberately dealt more 
leniently with a favoured creditor than a volun- 
tary transferee and the former can escape if the 
perference is given more than three months before 
the application for insolvency was presented. [p. 
731, col, ).] 

Obditer.—It is the dominant intention of a debtor 
that is the determining factor in all cases under 
s. 54, Provincial Insolvency Act. If a debtor 
transfers a valuable property on the eve of in- 
solvency to a creditor of his, the consideration 
being the past debt due to the creditor, an in- 
ference of undue preference can legitimately be 
drawn. But if the debtor approaches a creditor for 
a loan and substantial advance is made by the 
latter who insists, as a part of the same bargain, 
on the payment of the existing debt, the debtor 
consenting to it cannot be said to have voluntarily 
given preference tothe creditor. 

_ Under s. 53, Provincial Insolvency Act, good faith 
is necessary only onthe part of the transferee. It 


is not required that the transferor should act in 
good faith also,” 
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An insolvent executed a mortgage deed in favour 
əf one of the creditors. The object of raising 
money was to carry on business of the debtor or 
at any rate to pay off some of the business credi- 
tors. The consideration for the mortgage was not 
the satisfaction of the past debtof the mortgage 
merely but a substantial advance in addition to that: 

Heid, thatno dishonesty could be imputed to the 
mortgagees even if it so happened that the mortgage 
money was not distributed rateably amongst all the 
creditors or that some creditors were paid to the 
exclusion of others. Apart from the cases which 
come within the purview of s, 54, Provincial In- 
solvency Act, there was no duty cast on a ereditor 
to protect the interests of other creditors and it 
could not be said that one was defrauded by pay- 
ment to another. Kamini Kumar Roy v. Hira Lal 
Pal Chowdhury (4), referred to. er 

A. from original order of the District 
Judge, Dacca, dated May 27, 1935. 

Messrs H. D. Bose, Gopal Chandra Das 
and Sudhir Chandra Chowdhuri, for the 
Appellants. 

Messrs. Sarat Chandra Roy Chowdhury, 
Krishna Kishore Basak, Bhupendra Nath 
Roy Chowdhury and Satya Priya Ghose for 
Messrs. Rakhal Chandra Dutt and Smriti 
Kumar Roy Choudhury, for the Respond- 
ents. 


Derbyshire, C. J.—This is an appeal 
from an order of the District Judge of 
Dacca made on May 27, 1935, wherein 
he declared a certain mortgage deed exe- 
cuted by the insolvent to ba void as against 
the Receiver, first, as a fraudulent or undue 
preference under s. 54, Provincial Insol- 
vency Act and, secondly, under the provi- 
sions of s. 53 of the same Act, The 
insolvent, Brindaban Obandra Das Basak, 
resided and carried on business as a cloth 
dealer in Dacca. In addition to having his 
business, he had a certain quantity of pri- 
vate property in the form of land and 
houses. Prior to 1931, his affairs seemed 
to have become somewhat difficult and he 
was undoubtedly short of money. On Febru- 
ary 23, 1931, he executed a deed where- 
by he purported to transfer some of his 
property to debutter purposes. On 
March 11,1931, he executed the mortgage 
deed which is nowin question. This deed 
was registered on March 23, 1931. | Oa 
June 16, 1931, some creditors filed a petition 
in insolvency against Brindaban and on 
January 11, 1932, he was adjudicated insol- 
vent. On February 13, 1933, the Receiver 
made an application to have both the 
debutter deed and the mortgage deed set 
aside. The learned District Judge set aside 
both the deeds. We heard the appeal 
relating to the debutter deed yesterday and 
we upheld his decision with regard to that. 
The circumsiances relating to the execution 
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of the mortgage deed are these: 

On March 11, 1931, the insolvent was 
undoubtedly in financial difficultes. Many 
decrees had been obtained against him and 
some of hia property was attached. In 
addition to the decree-hclders, there were 
other creditors for a sum somewhere about 
Rs. 70,000. Amongst those creditors was 
the opposite party in this matter, Rama- 
nanda Pal. Ramananda Pal was a cre- 
ditor for a matter of Rs. 9,000. He lived in 
Dacca and was well-known to the jnsol- 
vent. Several witnesses have stated that 
they were friendly. On March 14, the 
mortgage deed in question was drawn up 
and jt conveyed property worth about 
Rs. 60,000 to Ramanada Pal by way of 
mortgage. When the document was exe- 
cuted, according to the evidence, the mort- 
gagee, Ramananda Pal, produced a sum 
of. Rs. 33,000. He paid Rs. 13,000 odd 
to Brindaban and retained some Rs. 19,000 
edd. Of the Rs. 19,000, Rs. 9,000 add 
was retained by Ramananda against the 
debt that Brindaban owed. The other 
Re. 10,000 was paid to various creditors 
who had obtained judgment against Brin- 
daban or had attachment upon his prop- 
erty. Of the Rs. 13,400 paid to Brindaban 
he appears to have paid it all with the 
exception of a small sum well under 
Rs. 1,000 to various creditors, However, 
there were still creditors for a sum of 
about Rs. 50,000 in value who received no 
payment at all. It is those creditors acting 
through the Receiver who have challenged 
this transaction. It is said that the trans- 
action was one in which the chief, if not 
the entire remaining asset of the insolvent, 
was transferred to Ramananda and so put 
cut of the reach of the diesenting creditors, 
and in return, Ramananda was paid—a 
favoured batch of creditors also—out of 
the money that Ramananda lent under 
the mortgage. Itis said that this amounts 
toan undue preference under s. 54, Pro- 
vincjal Insolvency Act, and that it is also 
bad under s. 53 as being a transfer of 
property not made in gocd faith and for 
valuable consideration. 

I will deal with the question of undue 
preference first. Section 54 provides that 
every transfer of property and every pay- 
mept made by any person unable to pay his 
debts as they become due in“ favour of any 
ereditcr with a view of giving that creditor 
a preference over the other creditors shall, 
if such person is adjudged insolvent on a 
petition presented within three months 
after the date thereof, be deemed fraudu- 
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lent and void as against the Receiver, and 
shall be annulled by the Cvurt. It wat 
contended on bebalf of Ramananda thala 
s. 54 did not apply becanse the mortgage 
deed was executed on’ March !1, and the 
creditors’ petition was presented on June 16,, 
more than three months afterwards. The» 
Receiver replied to that argument that 
the mortgage deed was registered on 
March 23, within three monthe of the 
presentation of the petition and that time 
begins to run from the registration of the 
deed. In sppport of that contention he 
relied upon two cases. namely the case in 
Muthiah Chettiar v. Official Receiver, Tinne- 
velly (1) and the case in U Ba Sein v. 
Maung San (2). Ihive given careful con- 
sideration to those two decisions. From the 
point of view of the operation of the 
bankruptcy law, there is something to be 
said for them, Bat in my view the legal 
position is concluded by s. 47, Registration 
Act of 1908, which provides: 

“A registered document shall operate from the 
time from which it would have commenced to ope- 
rate if no registration thereof had been required or 
made, and not from the time of its registration. 

Having regard to s. 47 of the Registration 
Act, I can only hold that tLe mortgage 
deed operated from March 11, 1931, and 
not from March 23. In my opinion, there- 
fore, time began to run, as far as insolvency 
proceedings under the Act were concerned, 
from March 11. In consequence, the petition 
brought in these proceedings was not 
brought within three months of the transfer 
of the property concerned, and thus s. 54 
has no application. The learned District 
Judge held on the authority of the two 
cases l have mentioned that s. 54 did 
operate, that there was an undue preference 
and that therefore the deed was void under 
s. 54. In my opinion, the learned Judge 
was in error in so holding. I now turn to 
the second question, namely was this trans- 
action within the mischief of s, 53 of the 
Act. Section 53 of the Provincial Insol- 
vency Act provides : 

“Any transfer of property not being a transfer 
made before or in consideration of marriage or made 
in favour of a purchaser or incumbrancer in good 
faith and for valuable consideration shall, if the 
transferor js adjudged insolvent on a petition pre- 
sented within two years after the date of the transfer, 
be voidable against the Receiver and may be 
annulled by the Court.” x Ae. 

Here, the insolvent was adjudicated 
insolvent cn January 11, 1932. The section 

9 d. 185; 141 Ind, Cas. 101; 64 
MLT pey Tad, kul 933) Mad. 70; 37 LW 130; 
ruts R263; 151 Ind. Oas. 670; A IR 1934 Rang. 
216; 7 R Rang. 108, R . 2 
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provides that a transfer of property which 
is not made in favour of a purchaser or 
incumbrancer in good faith and for valuable 
consideration shall be set aside if the 
transferor is adjudged insolvent within 
two years. The question is, was this mort- 
gage made in favour of an jincumbrancer in 
good faith and for valuable consideration ? 
There is no doubt that it was made for 
valuable consideration. The mortgagee 
extinguished his own debts of Rs. 9,000 
odd. He paid over to various creditors— 
some of them, decree holders—on behalf of 
the insolvent, sums amounting to between 
nine and ten thousand rupees in satisfaction 
of their claim. He also paid over to the 
insolvent himself about Rs. 13,00C odd 
which the insolvent paid. to some of his 
creditors. The total consideration was 
about Rs. 33,000. The value of the property 
was somewhere about Rs. 60,000. There 
was not only valuable consideration, but 
substantial valuable consideration. Further- 
more, it must be borne in mind that what 
the mortgagee, Ramananda, got was not 
an out and out conveyance of the property 
tohim but a mortgage upon it, the equity 
of redemption remained with the mortgagor 
insolvent and is available for the remainder 
of the creditors. 

The next question is was it a transfer 
made in favour of an incumbrancer in good 
faith ? Some question has arisen as to 
whether itis the transferee incambrancer 
who must receive in gocd faith or whether 
itis that the transfer itself must be made 
by the transferor in good faith to the trans- 
feree-incumbrancer also acting in good 
faith. This particular part of s. 63 is 
modelled upon s. 42, Bankruptcy Act cf 
1914 in England, which, in turn, was 
modelled upon s. 47, Bankruptcy Act of 
1883. In Mackintosh v. Pogose (3), this 
question was discussed under s, 47, Bank- 
ruptcy Act of 1883 and Stirling, J., giving 
judgment said at p. 509* ; 

“Now, I am of opinion that a person is a ‘pur- 
chaser in good faith’ within the meaning of s. 47, 
Bankruptcy Act of 1883, if he himself acts in good 
faith, and it is not necessary that both parties should 
act in good faith.” 

The learned Judge then goes on to give 
hisreas:ns. He says: 

“I come to this conclusion on three grounds: first, 
because I think that is the natural interpretation 
of the statute; secondly, because it is in aceordance 
with the principles of those bankruptcy cases de- 
cided by the Courts before the passing of the Bank- 
ruptey Acts, and thirdly, because it is in accord- 


(3) (1895) 1 Oh. D 505; 64 LJ Oh. 274; 18 R254: 
ee 43 254; 


251; 43 W k 247; 2 Manson 27. 
*Page of (1895) 1 Oh. D.—[ Ea] 
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ance with the bankruptcy statutes previous to the 
Act of 1883.” | : 

In my view, the same considerations 
apply here and it is a question in this case 
whether the transferee, that is the morte 
gagee, acted in good faith. Toe words 
“good faith” have been defined in the 
General Clauses Act of 1887 as follows : 

“A thing should be deemed to be done in good 
faith where it is in fact done honestly whether it is 
done negligently or not.” , 

The question is—did the mortgagee in 
this case ach honestly? If it had been a 
question whether a mortgagor insolvent 
honestly in this particular transaction, 
I should have had considerable difficulty in 
coming to an affirmative conclusion, partly 
because of his execution of the debutter 
deed. But where the actions of the mort- 
gagee are concerned, I am unable to come to 
the conclusion that he acted otherwise than 
honestly. In the first place, the mortgages 
paid out either to creditors of the insolvent 
or to the insolvent himself to be paid to the 
creditors, a sum of Rs. 24,000. What he 
got in return for that was not the property 
that was conveyed to him, but a charge on 
the property for the amount of money that 
he had paid out, plus the cancellation of 
his own debt, I find it difficult to say 
that a man who provides Ks. 24000 to 
help to pay off the debts of a man whom 
he knows to be in financial difficulties 
receiving nothing more than the charge on 
certain property is acting dishonestly. There 
may be circumstances in which that may be 
said, but I am unableto say that in this 
particular case, it may be that Ramananda 
was a friend of the insolvent, but oven that 
does not lead me tothe conclusion that he 
acted dishonestly. A man may a3:ist a friend 
who is in difficulties with a loan of money 
in returafora charge on property—that 
was all this was—and yet be acting honeste 
ly. It is said that Ramananda must have 
known that the payment of the particu- 
lar creditors to whom Rs. 21,000 went was 
an undue preference within the meaning of 
s. 54, or might be such an undus prefer- 
ence, and that his payment of those cere- 
ditors, his willingness that others should 
be paid, and his forgetfulness of the re- 
mainder wae an undue preference and as 
such, ah act of bad faith. I am unable to 
accept that contention. ° 

No evidetce has been given to show 
that Ramananda knew how many creditors 
would be benefited and how many would 
be left out. No evidence has been given to 
show how many of the creditors wao were 
not paid were not exercising pressure and 
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how many of those who were paid were exer- 
cising pressure. There is evidence that 
some creditors were exercising pressure 
upon the insolvent, but there is no clear 
evidence as to whether most of those credi- 
tors exercising pressure were those who 
were paid or those who were not paid. In 
my view, the evidence before us does not 
enable one to come to the conclusion that 
the mortgagee in this case was acting in 
bad faith. The transactions were clearly 
for valuable considerations and I am of 
opinion, that the transaction comes within 
the protection afforded by the words “in- 
cumbrarcer in good faith and for valuable 
consideration” and, consequently, the mort- 
gageis not void as against the Receiver. 
In my view, this appeal must be allowed 
with costs. The appellants will recover 
half of their costs from the Receiver to the 
extent of the assets which are in his hands 
or may come to his hands before the com- 
pletion of the insolvency proceedings, and 
the other half will be recovered from the 
other respondents equally. We assess the 
hearing-fee at seven gold mohurs. 
B. K. Mukherjea, J.—I agree with my 
_ Lord the Chief Justice in holding that this 
appeal should be ‘allowed. The appellants 
before us are seven persons who purport 
to be mortgagees under an instrument of 
mortgage executed in their favour by one 
Brindaban OhandreDas Basak who has been 
adjudicated an insolvent, and the appeal 
is directed against an order passed by the 
District Judge, Dacca, declaring the mort- 
gage void as against the Receiver in insol- 
vency under ss. 53 and 54, Provingial 
Insolvency Act. The application for ingol- 
vency was presented by some of the credi- 
tors on June 16, 1931, and the adjudication 
order was passed on January 11, 1932. The 
mortgage deed in question was executed 
by Brindaban on March 11.1931, and re- 
gistered on March 23, following the amount 
secured being Rs. 33,000. It appears that, 
prior to the execution of the mortgage bond, 
Brindaban had borrowed money from the 
mortgagees on different occasions cn certain 
hundig and the amount due on them came 
up to about Rs. 9,000. In the beginning 
.of the year 1931, several creditors of Brin- 
daban, of whom some*had obtained “decrees 
began eto press him for payment of their 
dues and certain properties of Brindaban 
were actually put under attachment. With 
a view to raise money, Brindaban approach- 
ed the appellants and the latter agreed to 
-lend Rs. 33,000 which would go to liqui- 
date the claims of the attaching creditors, 
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the existing debts due to the mortgagees 
themselves on the hundis mentioned above, 
as wellas portions of debts due to some 
other creditors whose names appeared in 
the mortgage bond, In accordance with 
this agreement, the mortgage bond was 
executed on March 11, 1931. The mort- 
gagees’ story, which has been accepted by 
the Court below is that the entire conside- 
ration money of Rs. 33,000 was paid by the 
mortgagees and thatout of that, they re- 
tained asumof Rs. 19,600 in their hands 
to cover their dues on tha four hundis 
as wellas for distribution to the attaching 
creditors. The Receiver has also admitted 
that Brindaban himself has spent the major 
portion of the balance of Rs. 33,400 in paying 
off portions of debt due to other creditors 
who, however, do not appear to be attaching- 
creditors. -The District Judge while holding 
that this transfer by way of mortgage was 
for valuable consideration has annulled it 
on two grounds. [In the first place, it has 
been held that the transfer was in favour of 
a creditor with a view to give him an undue 
preference, and as such, was void under 
s. 51, Provincial Insolvency Act. In the 
second place, it has been held that the 
transferees did not act in good faith and as 
the mcrigage was made within two years of 
the presentation of the petition of insolvency, 
the transaction was hit by s. 53, Provincial 
Insolvency Act. 

Mr. Bose who appears for the appellants 
has assailed the propriety of the decision of 
the learned Judge on both these two points. 
Now, so far as the first ground is concerned, 
Tam of cpinion thats. 54, Provincial Insol- 
vency Act has no application to the facts of 
the present case. The mortgage-bond was 
admittedly executed on March 11, 1931, 
and according to the evidence of the mort- 
gagees which has been believed by the 
District Judge, the consideration money was 
also paid on that date though the document 
was actually registered on March 23, 1931. 
If the date of transfer was the date of 
execution of the mortgagee-deed, the peti- 
tion for insolvency was admittedly presented 
more than three months after that date 
and s. 54 would not possibly be attracted. 
The view taken by the District Judge 
which is sought to be supported on behalf 
of the respondent is, that the date of 
commencement of the period of three months 
under s. 54 is the date when the transfer 
becomes effective in law and as the mort- 
gage-bond was compulsorily registrable 
before it could be operative, the time 
would run from the date of registration and 
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not from the dateof the execution of the 
mortgage deed. In support of this conten- 
tion, reliance has been placed upon two 
decisions one of the Madras and the other 
of the Rangoon High Court which are to he 
found reported in Muthiah Chettiar v. 
Oficial Receiver, Tinnevelly (1) and U Ba 
Sein v. Maung San (2). I agree with my 
Lord the Chief Justice in holding that the 
view of the learned Judges in both these 
decisions is not correct. Itis true thata 
mortgage upon immovable property to 
secure an advance of Rs.1,000 or upwards 
can be made only by registered document, 
the only exception being where the mort- 
gage is effected by deposit of title deeds; 
but once a document is registered, it takes 
effect not from tke date of registration but 
from the date of execution as laid down in 
s. 47, Registration Act. Section 54, Provine 
cial Insolvency Act, uses the expression ‘date 
of transfer’ and this must mean, when the 
deed of transfer bas been actually registered, 
the date when the transfer takes effect 
according to law and that is the date of the 
execution of the deed, unless the dccument 
itself, specifies some other date from which 
it takes effect. 

Iam not impressed by the argument upon 
which so much stress has been laid by the 
learned Judges of the Rangoon High Court 
that as the document can be presented for 
registration within a period of four months 
from the date of its execution, an insolvent, 
in collusion with a creditor whom he desires 
to favour, might execute a deed of mort- 
gage secretly and present it for registration 
after three months have expired. In this 
way, it is said, s. 54, Provincial Insolvency 
Act can be nullified altogether. In my 
opinion, B. 54, Provincial Insolvency Act, 
has nothing to do with the publicity or 
secrecy of the transaction; for, it con- 
templates payment of money and incurring 
of other obligations which do not require 
registration in law and need not be made 
openly at all, It seems to me that the 
Legislature has deliberately dealt more 
leniently with a favoured creditor than a 
voluntary transferee and the former can 
escape if the preference is given more 
than three months before the application 
for insolvency was presented. In this 
view, it is not necessary to decide as to 
whether the circumstances of this case do 
establish that the transfer by way of mort- 
gage was made by the insolvent witha 
view to give the mortgagees an undue 
preference qver his other creditors. It is 
the dominant intention of a debtor that it is 
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the determining factor in all such cases. 
Speaking for myself, I might siy thatifa 
debtor transfers a valuable property on the 
eve of insolvency to a creditor of his, the 
consideration being the past debt due to 
the creditor, an inference of undue prefer- 
ence can legitimately be drawn. But if the 
debtor approaches a creditor for a loan and 
substantial advance is made by the latter 
who insists, asa part of the same bargain, 
on the piyment of the existing debt, the 
debtor consenting to it cannot be said to 
have voluntarily given preference to 
the creditor. As I have said, it is 
not necessary to decide this matter in this 
case. 

The only other question that requires con- 
sideration is, as to whether a mortgage 
can be avoided under s. 53, Provincial 
Insolvency Act. Itis perfectly true that to 
enjoy the protection unders. 53, the purchaser 
or an incambrancer must not only show that 
the transfer was for valuable consideration 
but it must also be proved that it was made 
in good faith. I agree with my Lord the 
Chief Justice in the view that good faith 
is necessary only on the part of the trans- 
feree. It isnot required that the transferor 
should act in good faith also. It may be 
true that in this case the transferee was 
aware of the financial position of the debtor 
and was also cognizant of the fact that he 
had other creditors whose debts had to be 
satisied, but these by themselves do not 
show that there was want of bona fides on 
the part of the transferee. It would bea 
mala fide transaction no doubt if it is shown 
that the transfer was a mere cloak to 
retain benefit for the transferor or the 
object of the transferor was to defeat or 
delay creditors and the transferee being 
aware of that object assisted the transferor 
in its execution: see the case in Kamini 
Kumar Roy v, Hira Lal Pal Chowdhury (4). 
In the present case it is beyond dispute that 
the mortgage was a genuine transaction 
and the object of raising money was to 
carry on business of the debtor or at any 
rate to pay off some of the business 
ereditors. The consideration for the mort- 
gage was not ihe satisfaction of the past 
debt merely but a substantial advance of” 
Rs. 24,000 in addition to that and I gannot 
Bay that any dishonesty could be imputed 
to the mortgagees even ifit so happened 
that the mortgage-money was not distributed 
rateably amongst all the creditors or that 
son.e creditors were paid to the exclusion 


(4) 23 OW N 769; 51 Ind, Cas. 763; AIR 1919 
Cal. 773. | 
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of others. Apart from the cases which 
come within the purview of s. 54, Provincial 
Insolvency Act, there is no duty cast on a 
ereditcr to protect the interests of other 
creditors and it cannot be said that one is 
defrauded by payment to another. For 


. all these reasons, I agree with my Lord the 


Chief Justice that the appeal should be 
allowed and the application of the respon- 
dents to annul the mortgage should be dis- 
missed. 


a Appeal allowed. 


erento 


LAHORE HIGH COURT 
Second Civil Appeal No. 35 of 1937 
January 25, 1938 
ADDIBON AND DIN Mosamman, JJ. 
Musammat AISHAN—AppELLant 

; versus 

JODHA RAM AND oragrs—ReEsponpENTS 

Muhammadan Law—Marriage—Option of puberty 
Sunni sect--Option is retained till knowledge of 
marriage is known to girl—Exercise of option 
cancels marriage from date it took place and not 
from date of exercise of option. 

Among Sunnis the rule. of Muhammadan Law res- 
peating the doctrine of the option of puberty is 
that a girl who is unaware of her marriage, 
wher cre attains puberty, retains her option of 
repudiation until she becomes aware of the marriage, 
and the option is prolonged until she is acquainted 
with the fact that shehas-the right to repudiate 
the marriage; and she can exercise that right 
within a reasonable time thereafter. Rahmat Ali v. 
Allah Ditti (1) and Bismillah Begam v. Nur Mahom- 
ed (2), referred to. 

. By the exercise of the option of puberty, the 
marriage ceases to bo a marriage and must be 
treated as having never taken place. 

“ Case referred by Abu! Rashid, J , from the 
order of the District Judge, Mianwali, 


dated April 3, 1937. 


na Order of Reference. 

Abdul Rashld, J.—One Mehrwan had 
two sons, namely Ahmad and Mohammad. 
Ahmad died. many years ago and his 
daughter Musammat Aishan was brought 
up by her uncle Mohammad. Mohammad 
had a son Amir. On July 11, 1928, 
Mohammad brought abouc a marriage 
between bis son Amir, who was about 
two years of age,and his niece Musam- 
mat Aisban who was ll or 12 years old at 
the time of her margiage. Mohammad was 
adjudicated an insclventin the year 1935. 
On Navember 16, 1935, Jodha Ram, one of 
the creditcrs of Mohammad, presented an 
application in the Court of the Insolvency 
Judge under ss. 4 and 69, Provincial 
Insolvency Act, stating tbat Musammat 
Aisban having been married to Amir in 
the year 1928 had forfeited her life estate, 
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that the land inherited by Musammat 
Aiskan from her father Ahmad had become 
the property of Mchammad, insolvent, and 
that this land be included amongst the 
assets of the insolvent. This application 
was opposed by Musammat Aishan mainly 
on the ground that her uncle Mohammad. 
had no right to marry her to his son 
Amir who was only two years of age, 
and that this marriage had been repudiat- 
ed by heron attaining puberty and she 
had obtained a decree on July 18, 1936, 
annulling her marriage with Amir, 
The Insolvency Court held that Musam- 
mat Aishan had got to know of the mar- 
riage soon after it had been celebrated 
and aathe option of puberty, according 
to Musammat Aishan, was exercised in 
the beginning of 1935, it could not be 
said that the option was exercised within 
a reasonable time. On Issue No. 2, how- 
ever, the Court held that Musammat 
Aishan's statement that she had exercised. 
her option of puberty by repudiating the 
marriage at home had not been established 
and that she had never exercised such 
option at home. The petition under s, 4 
was accepted and it was ordered that the 
laid in dispute beincluded in the insol-’ 
vent’sassets. Against this decision Musam- 
mat Aisban preferred an appeal. Her 
appeal having been dismissed, she has 
come up to this Court on second appeal. 
It was contended by the learned Counsel 
for the appellant thatthe mere fact that 
Musammat Aishan did not exercise her 
Option of puberty within a reasonable 
time of attaining puberty does not deprive 
her of her right toexercise her option at 
a subsequent time, if she was unaware 
of the fact that she had the right to 
repudiate the marriage. In support of this 
contention the learned Counsel quoted a 
large number of authorities. It is, how- 
ever, unnecessary to refer to all of them 
as the point has been dealt with at length 
ina Division Bench ruling of this Oourt 
reported in Rahmat Ali v. Allah Ditti (1). 
Is was held therein that among Bunnies the 
rule of Muhammadan Law respecting the 
doctrine of the option of puberty was that 
a girl who was unaware of her marriage, 
when she attained puberty, retained her 
option of repudiaticn until she became 
aware of tLe marriage, and the option 
was prolonged until she was acquainted 
with the fact that she had the right to 
(G) 11 L 172; 122 Ind. Cas, 484;A I R 1929 
Lah. 827; 30 PLR 664; 11 Lah. LJ 393; Ind, Rul. 
(1930) Lah. 353. , 
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repudiate the marriage; and that sue could 
exercise that right within a reasonable 
time thereafter. Ag soon as a notice was 
served on her by the Insolveney Court, 
Musamma! Aishan brought a suit and 
obtained a decree annulling her marriage 
with Amir. The finding of the lower 
Courts that Musammat Aishan did not 
exercise her option within a reasonable 
time of her attainment of puberty is, there- 
fore, not sufficient for the decision of the 
Point involved in this case. 

Anothar difficulty involved in this case 
is asto the effect of the exercise of the 
option of puberty. It is contended by the 
learned Counsel for the appellant that even 
if Musammat Aishan forfeited her life- 
estate on the date of her marriage with 
Amir, that forfeiture was not absolute and 
that as soon as her marriage with Amir 
was annulled, the property reverted to 
Musammat Aishan. Tae forfeiture was sub- 
ject to the effect of the exercise of the 
option of property. At the time of the 
marriage between Amir and Musammat 
Aisuan, Mohammad was the guardian both 
of the bride and the bridegroom. Both 
of them were minors at the time, one being 
his son and the other his niece. It seems 
to be in the highest degree inequitable 
that by performing a marriage between 
these two minors, Mohammad should be 
taken to have secured the estate of Musam- 
mat Aishan for himself in such a manner 
that even the exercise of the option of 
puberty by Musammat Aishan could not 
entitle her to the return ofthe estate. It 
may be mentioned that in the revenue 
records the land continued to be shown as 
the property of Musammat Aishan, and 
was never mutated in favour of Mohammad. 
The points involved inthis case are of 
great importance. Subject to the orders 
of the learned Chief Justice, I refer this 
case to a Division Bench. 

Mr. Bashir Ahmad, for the Appellant, 

Mr. V. N. Sethi, for the Respondent. 

Mr. Iqbal Singh, for the Official Re- 
ceiver. 


Judgment of the Division Bench. 

The facts are fully stated inthe order 
referring this appeal to a Division Bench 
and need not be repeated. We are in 
agreement with the learned Judge who 
referred the appeal that the law is correctly 
stated in Bismillah Begam v. Nur Mahomed 
(2) and Kahmat Ali v. Allah Ditti (1). 


(2) 44 A 61; 63 Ind, Oas 702; AIR 1922 All, 
155; 19 A L J 885, 
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Musammat Aishan, therefore, had the right 
to repudiate this most unreasonable mar- 
riage within a reasonable time after she 
came to know of the existence of her right 
to dosan. The second point involved in 
the appeal is without authority. She was 
married at the age of llor 12 to a boy 
aged 2. She has repudiated that marriage. 
The question is whether the marriage is 
dissolved from the date of repudiation or 
whether the marriage must be taken to 
have been repudiated as from the date of 
the marriage, in other words should the 
marriage be treated, once it has been 
repudiated, as never having taken place? 
Tne question is important in this way, by 
the fact of her uncle having married her 
to his two years old sm when both were 
minors, she lost her life estate in the land 
of her father, if the marriage was an 
effective one and only ceased to be a 
marriage as from the date of repudiation, 
As remarked by thelearned Single Judge 
who referred the appeal, it seems to bein 
the highest degree inequitable that by 
performing a marriage between these 
two minors, Mohammad should be taken to 
have secured the estate of Musammat 
Aishan for himself iu such a manner 


‘that even the exercise of the option of 


puberty by Musammat Aishan could not 
entitle her tothe return of the estate. It 
seems to us that the better view is that by 
the exercise of the option of puberty, the 
mariage must be taken never to have-had 
any effect. This does not go against 
para, 211 of Mulla’s Principles of Muham- 
madan Law, Edition 10. [fa marriage is 
not repudiated, it will, of course, be 
effective from the date of the marriage. If 
before repudiation either party to the 
marriage dies, the other will inherit from 
him or her. -But there is no authority 
either way as to whatis the effect if the 
option is exercised. We hold that by the 
exercise of the option of puberty the 
marriage ceases to be a marriage and must 
be treated as having never taken place. 
For the reasons given, we accept the 
appeal and hold that the land in question 
belongs to Musammat Aishan and not to 
ber insolvent uncle Mohammad. Parties 
will bear their own costs throughout. We 
may note that the learned Counsel appearing 
for the Offiial Receiver stated that ha had 
compromised the matter with Musamnat 
Aishan. If that is so, it would appear that, 
this decision will not affect him; but the 
appeal was contested by one of the creditors, 
Jodha Ram, and there could thus be ug 


. 
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compromise before us nor was it sought to 
com promise the matter before us. 
D. Appeal allowed. 


CALCUTTA HIGH COURT 
Application in Suit No. 1212 of 1937 
December 2, 1937 
LorT-WILLIAMS, J. 

GULRAJ SHROFF AND ANOTHER — 
APPLIGANTS 
versus 
KANIRAM SUREKA AND OTHERS— 
Opposite Party. 

Civil Procedure Code (Act V of 1908), O. XT, rr. 21, 
18—Order that plaintiff should file afidavit within 
certain time and that inspection be given forthwith, 
and that in default, suit shall stand dismissed—Suit 
ig automatically dismissed on default without 
further order—Word “forthwith” in such order means 
within reasonable time—Calcutta High Court (Origi- 
nal Side) Rules, Chap. XXXVIII, r. 383—Whether 
time can be enlarged or abridged with regard to con 
sent order without consent of parties. 

Where there has been a previous order for dis- 
covery, it is proper, and according to practice both in 
England and India, to make a subsequent conditional 
order, for example, an order for discovery within a 
prescribed time, and upon default that the suit be 
dismissed or stand dismissed. There is no difference 
in effect between the terme “stand dismissed” and 
“be dismissed". Both mean that the effect of the 
order is to dismiss the suit unless something he done 
within a specified time. [p. 735, col, 2. 

Where therefore an order isin the form that the 
plaintiff should file his affidavit within certain time 
prescribed and that inspection be given forthwith 
and thatthe suit shall be dismissed in default, the 
effect of such an order on default being made is that 
the suit is automatically dismissed without any fur. 
ther order being made dismissing the suit. 

The word “forthwith” in such an order is tobe 
construed according to Gircumstances and means 
within a reasonable time. Where an act, required 
to be done forthwith, is one whichis capable of 
being done without any delay, no delay can be per- 
mitted, and in other cases the delay must not be un- 
reasonable. In re Southam; Hx parte Lamb (5), 


relied on. 
Quaere.—Whether r. 33, Chap. XXXVIII of the 


Caleutta High Court Rules (Original Side) gives the 
Court power to enlarge or abridge time with regard 
to a consent order without the congent of the 


parties, 


Messrs. S. M. Banerjee (Sr) and J. P. 
Kar, for the Applicants. 
Mr. R. Bachchawait, for the Opposite 


Party. 


Order.—This a Summons asking that 
it be recorded that this suit stands dis- 
missed and the same be struck out and 
removed from the list. On February 19, 
1937, the defendants filed a suit against 
the plaintiffs, being Suit No. 279 of 1937, 
for recovery of Rs. 1,801-2-0 for money 


- lept. The plaintiff Gulraj Shroff filed a 
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written statement alleging, inter alia, thas 
he had paid a sum cf Rs. 1,500 and pro- 
duced a purja in support, which is challeng- 
ed by the defendants. On March 9, 1937, 
one of the defendants, Banwari'al Sureka, 
inslituted a Suit No. 388 of 1927 for the 
recovery of Rs 7,578-1-0 for money lent to 
the plaintiff. A written statement was 
filed by the plaintiff in this suit also. Both 
these suits were appearing high in the 
Prospective list in July 1937 when the 
Plaintiffs instituted the present suit on 
July 14. On July 28, Panckridge, J., order- 
ed the plaintiffs to supply particulars 
Within a fortnight and to file a written 
statement within a fortnight thereafter, On 
July 29, Panckridge, J., directed that an 
affidavit of documents should be filed within 
a week after the filing of the written 
statement and inspection was to be given 
immediately thereafter, and the suit was 
to be placed after the aforesaid Suits 
Nos. 279 and 388 on the list after the 
vacation. The defendants filed their written 
Statement on August 17, and the time for 
filing the affidavit of documents expired 
ou August 23, On August 30, an order 
was made by consent by Biswas, J. direct- 
ing the plaintiff Gulraj Shroff to file his 
affidavit of documents within ten days, ia- 
spection to be given witbin a week there- 
after, and that in default, the suit be dis- 
missed with costs. The office was directed 
to accept the affidavit during the vacation. 
The plaintiff Gulraj Shroff failed to file 
his affidavit of documents within time and 
on an application made by the plaintiffs, 
Biswas, J. on September 9, extended the 
time to file the affidavit by a week, and 
ordered inspection to be given forthwith. 
The learned Judge acted thus, presum- 
ably, under the provisions of 
Ohap. XXXVIII, r. 33, which gives power 
to the Court or a Judge to enlarge or 
abridge time, but I am doubtful, whether 
this Rule gives the Court power soto act, 
with regard to a consent order, without the 
consent of the parties. The plaintiff filed 
his affidavit of documents on September 17, 
but failed to give inspection forthwith as 
he had been directed so todo. On Septem- 
ber 21, Messrs. Khaitan & Oo, the 
Attorneys for the defendants, wrote to 
Messrs. Fox and Mandal, the Attorneys for 
the plaintiff, asking them to appoint a time 
to give inspection. They wrote again on 
September, 22, saying that no time had 
been appointed and that the defendants 
would attend atthe office of Messrs. Fox 
and Mandal next day between 2 and 3 
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P.M., to take inspection. .On 23rd Messrs. 
Fox and Mandal replied ‘to the effect that 
they had had no time to communicate with 
their clients and that they could not 
arrange inspection on that day, and that 
they would inform Messrs. Khaitan & Oo. 
later on when they had been able to hear 
from their clients. On September 30, 
Messrs, Khaitan & Co. wrote saying that 
inasmuch as they had failed to give inspec- 
tion according to the orders of the Court, 
_ the suit stood dismissed. In reply, Messrs. 

Fox & Mandal said that there was no 
question of failure to give inspection, and 
that their suggestion that the suit stood 
dismissed was preposterous, that the time 
for offering inspection expired on a day on 
which the Court was closed, and as their 
office was also closed for all normal work, 
no inspection could be given during that 
pericd, and they stated that they had already 
made an appointment to allow the defen- 
dants to have inspection on the first day 
after the re-opening of the Court, after the 
long vacation. They accordingly fixed 
November 6, 1937, for inspection. 

In the plaintiffs’ affidavit in reply they 
allege that no order for inspection was 
made, that they duly tiled their affidavit of 
documents in compliance with the order of 
the Court on September 17, and they 
deny that they failed to give inspection or 
that there was any demand for inspection, 
Both theee allegations are cbviously inac- 
curate, The minutes show that an order 
for inspection was made and the letters to 
which | have referred show that there 
were repeated demands for inspection. They 
‘further allege that they appointed Novem- 
ber 6 for inspection, but that the defen- 
dants’ Attorneys did not appear and that 
they made further appointment for Novem: 
ber 8, but the defendants were absent. 
They say also that the defendants treated 
‘the suit as subsisting by giving notice to 
admit and produce, dated November 6, 
1937. This is correct, but the defendants 
say that this notice was given by in- 
advertence and, in my opinion, it makes 
no difference to the question which I have 
to decide. In another affidavit dated about 
September 9, a clerk in the employ of 
Messrs. Fox & Mandal said that the adult 
Plaintiff left for pilgrimage on or about 
August 27, 1937, aud was expected back in 
Oaicutta by the frst weck of September, 
but had not yet returned and was mov- 
ing about in different places of pilgrimage 
and would come back in about ten days’ 
time. In the circumstances the order dated 
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August 30, could not be communicated to 
him. 

In spite of the orders made by Panck- 
ridge, J. to which I have referred, the 
adult plaintiff deliberately chose to go on 
pilgrimage and flout and disregard the 
orders which the Oourt had made. There 
is, therefore, no shadow of excuse for the 
plaintif’s failure to obey these orders. 
The question waich 1 have to decide is 
whether, as a result of these proceedings, 
tbis suit is dead as from September 30, 
1937. Order XI, r. 21, Civil Procedure 
Code, provides that where any party fails 
to comply with any order for discovery or 
inspection of documents he shall, if a 
plaintiff, be liable to have his suit dismissed 
for want of prosecution, and the party 
sesking discovery or inspection may apply 
to the Court for an order to that effect and 
an order may be made accordingly. ‘This 
Rule is similar in terms to O. XXXI, r. 21 
of the rules of the Supreme Court in 
England. The form of the order in the 
present case was that the plaintiff Gulraj 
Shroff should file his affidavit within the 
prescribed time and that inspection be 
given within a further prescribed pericd 
and that in default, the suit be dismissed, 
The question for decision, therefore, is 
whether the effect of such an order in the 
present circumstances results in the suit 
being automatically dismissed upon default, 
without any further order. The terms 
both of the English and the Indian rule 
seem to contemplate that ordinarily there 
will be two orders; frst an order for dis- 
covery, and second, on default; an order 
of dismissal of the suit for want of pro- 
secuticn. On this point I am in agreement 
with the opinion expressed by Sanderson, 
C. J. in Jagannath Motilal v. Bala Prosad 
Arjundas (1). But the learned Ohief 
Justice seems to suggest that ordinarily 
it would not be proper to make a condi- 
tional order, for example, an order for 
discovery within a prescribed time, and on 
default, that the suit be dismissed. If that 
be the meaning of the judgment, I regret 
to find myself in disagreement. 

Where, asin the present case, there has 
been a previcus order for discovery, it is in 
my opinion proper, @nd according to prac-” 
tice both in England and India, tq make 
asubsequemt conditional order; for example, 
an order for discovery within a prescribed 
time, and upon default that the suit be dis- 
missed or stand dismissed. The English 


(1) 500 L J 397; 78 Ind. Cas. 859; AIR 1925 Cal 
166, 
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forms under O. XXXI, r. 21, are to be 
found “ab pp. 
King’s Bench Forms, Edn. 15; and No. 2 
provides for such a conditional dismissal 
of a suit for want of prosecuticn. The 
expression used by this author is “be dismiss- 
ed”. For similar forms. see Seton's Judg- 
ments and Orders, Edn. 7, Vol. 1, at 
pp. 133 and 134. Nos. 4 and 5 provide 
for similar conditional orders. The expres- 
sion used by this author is “stand dismiss- 
ed”. There is a similar Form, No. 15 of 
App, E in the Annual Practice 1937 at 
p. 1759, where the expression used is “be 
dismissed”. However in that case, as in 
the present case, the point could not and 
cannot be agitated because there was no 
appeal from the order, and all that now 
remains for decision is what isthe effect 
of the order upon the suit. In that case 
the material words were “and itis further 
ordered that in default of the plaintiff firm 
filing such affidavit within the time afore- 
said this suit do stand dismissed”. The 
Court held that this order became on de- 
fault a final order dismissing the suit. In 
Sewratan v. Kristo Mohan Shaw (2) the 
order ran ; 

“Adjourned till June 1; Rs. 200 as condition 
recedent to be paid before June 1. If the money 
is not paid by June 1, the suit will be dismissed.” 

Greaves, J. considered that if the order 
had contained the words “in default, the 
suit will stand dismissed,” the suit in the 
absence of any appeal from the order would 
have been dead. [On this point see Script 
Phonography Co., Ltd. v. Gregg (3) ]. But 
that having regard to the terms of the 
order a further order was necessary. With 
this opinion .I respectfully agree. The 
order was that the application be adjourned 
until June 1, and obviously contemplated 
that the matter would again come before 
the Court, and that ifthere were default, 
the suit would then be dismissed. That 
case is clearly distinguishable from the 
present case, In my opinion there is no 
difference in effect bet ween the terms “stand 
dismissed” and “be dismissed”. Both mean 
that the effect of the order is to dismiss 
the suit unless something be done within 
a specified time. Thus, in King v. Daven- 
“port (4) an order was made dismissing the 
action unless a statement of claim should 
be defivered within 14 days. Held that the 
action was dead when the day fixed by the 


(2) 48 O 902; 66 Ind. Oas. 481; A IR 1922 Cal. 
320 


(3) (1890) 59 L J Oh. 408. 
a? (1879) 4 QB D 402; 48 LJ Q B 66; 27WR 
798, | 
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order expired. Similarly, in the present 
case, the order contemplated that in case 
of default, the suit would be dead. Nor 
have Iany doubt that the plaintifis were 
guilty of default. The order provided for 
inspection “forthwith” and obviously con- 
templated that it would be given during the 
period of the vacation. In In re Southam: 
Ex parte Lamb (5), it was held that ‘“forth- 
with” was to be eonstrued according to 
circumstances and meant within a reason- 
able time. That where an act, required to 
be done forthwith, is one which is capable 
of being done without any delay, no delay 
can be permitted, and thatin other cases 
the delay must not be unreasonable. The 
delay in the present case, in my opinion, 
was unreasonable, and no reasonable excuse 
for it has been offered by the plaintiff. 

The plaintiffs have relied also upon cer- 
tain obiter dictain Metcalfe v. British Tea 
Association (6) to the effect that an order 
does not take effect until it is drawn up 
and served, and that the order in the pre- 
sent case has not even yet been drawn 
up. But these dicta were not approved 
subsequently in England, [see - Script 


Phonography Co., Ltd. v. Gregg (3). 


Farden v. Richter (7) or in this Highcation 
see Hiralal Murarka v. Mangtulal Buyurva 
(8) at p. 865*], and in my opinion they do 


not correctly state the law in India, Finaly T 


it has been argued that in any case tr .. 
minor plaintiff is not affected by the order 

and the suit is alive sofar as he is con- 

cerned. I fail to appreciate this argument. 

The same Attorneys were and are acting 

for both the plaintiffs. The summons asking 

for an order directing the adult plaintiff to 

file an affidavit of documents was directed 

to these Attorneys as ‘Soliciturs for the 

plaintiff’ and both plaintifs were asked to 

give inspection and to pay costs. The order ` 
was by consent and was directed to both 

of them. The result is that this applica- 

tion must bse allowed with costs. Ib ia 

recorded that the suit stood dismissed as 

from September 30, 1937, and the defen- 

dants will have the costs of the suit and 

reserved costs. 

8. : Application allowed. 


(5) (1882) 19 Oh, D 169; 51L J Ch, 207; 45L T 639; 
30 W R 126 


(6) (1882) 46 L T 3L 

(7) (1889) 23 QB D 124;58 LJ Q B24; 60L T 304; 
37 W R 767. 

(8) 36 O W N 861; 141 Ind Cas, 258; A IR 1933 
Cal 208; 59 O 1475; Ind, Rul. (1933) Oal. 112, 

“Page of 36 0. W. N—[Ed.] 


1938 V.B. K.M. KUMABAPPA ORBÎTIAB V. K. M. V. R ORIDAMBARAM OuETTIAR (MADR.) 737 


. MADRAS HIGH COURT 
Civil Revision Petition No. 1297 
of 1937 
April 4, 19338 
Laon, O. J. Anp MADHAVAN Nair, J. 
V. R.K.M. KUMARAPPA CHETTIAR— 
PETITIONER. 


versus 
K. M. V. R. CHIDAM BARAM 

CHETTIAR AND ANOTAER—RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss.9 (1) 
(c), 35—Three months, whether period of limita- 
tion or condition for adjudication—Eapiry of 
period when Court is closed—Petition, if can be 
presented when Court re-opens—Order of adjudica- 
tion passed without jurisdiction—Court, if can 
revise it. 

The period of three months fixed by s. 9 (1) (o, 
Provincial Insolvency Act, is not a period of limita- 
tion but constitutes a condition to an adjudication 
and consequently where the alleged act of ingol- 
vency has taken place more than three months 
prior to the presentation of the petition, it cannot be 
set up as a ground for adjudication even if the 
period of three months may be expiring ona day 
when the Court is closed. Chenchuramanna v. 
Arunachalam il), followed. 

If on the materials before the Court atthe time 
the order of adjudication was passed, it is clear 
that the Court had no jurisdiction to pass the 
order, a, 35, clearly empowers the Court in revision 
anol the adjudication, It is true that the 
wl Insolvency Act, does not confer upon the 
wer wide powers given by s. 8, Presidency 
Towns Insolvency Act 1909, which allow the Court to 
review, rescind or vary any order made by it under 
-insolvency jurisdiction, buts. 35 is sufficient for 
Arpose and leaves the Oourt no discretion in 
¿ne «matter, 4 
“OO, R.P. from the desree of the District 
Court, Ramnad at Madura, in C. Misc. A. 
No. 39 of 1936. 

Mr. V. Ramaswamy Tyer, the 
Petitioner. 

Messrs. V. Rajagopala Iyer and T. V. 
Ramiah, for the Respondents. 


Leach, C.J.—On January 22, 1935, 
P.L. 8. P. L. Palaniappa Chettiar, res- 
pondent No. 2, was adjudicated an insolvent 
ox thé petition of K., M. V.R. Chidam- 
baram Chettiar, respondent No. 1 by the 
Subordinate . Judge of Devakottah. The 
adjudication was based on a transfer of 
immovable property dated February 23, 
1934, which was said to constitute a 
fraudulent preference. The petition for 
adjudication was fled on July 3, 1934, that 












for 


is more than ‘three months after the 
transaction. Therefore, the transaction, 
even if it constituted a fraudulent 


preference could not be made the basis 
ofan insolvency petition by reason of s. 9 
(1) (e), Provincial Insolvency Act. The 
reason given for filing the petition beyond 
three months “was that the Oourt was 


178—93 & 94 


` not possible to file it 


closed for the summer vacation and it was 
before July 3,1934, 
but the fact the Court was closed made 
no difference,as a Full Bench of this 
Court has pointed out: Chenchuramanna 
v. Arunachalam (1). That was a case 
where the petition was filedon June 29, 
1931, the re-opening day after the Court's 
vacation and the act of insolvency was a 
deed of sale said to have been executed 
fraudulently on February 28,1931. The 
Court considered that the period of three 
months fixed bys. 9 (1) (e), Provincial 
Insolvency Act, was not a period of limita- 
tion but constituted a condition to an 
adjudication and consequently where the 
alleged actofinsolvency had taken place 


more than three months prior to the 
presentation of the petition, it could 
not beset up as a ground for adjudi- 
cation. 


Before respondent No. 2 was adjudicated 
by the Subordinate Judge of Devakottah, 
an adjudication order had been passed 


against him by the District Court of 
Tnarravadi in Burma and his estate 
in Burma was being administered in 


iusolvency by that Oourt. On Novem- 
ber 7, 1935, the present petitioner applied 
to Subordinate Judge of Devakoitaa for 
an order cancelling the adjudication. The 
application was made under 8.35, Provincial 
Insolvency Act, which provides that where 
in the opinion of the _ Court, a debtor 
ought not to have been adjudged insolvent, 
or whére it is: proved to the satisfaction 
of the Gourt, that the debts of the insol- 
vent have been paid in full, the Oourt shall, 
on the application of the debtor, or of 
any other person interested, by order in 
writing annul the adjudication. The 
petitioner is a creditor and his object 
in seeking the annulment of the adjudica- 
tion by the Subordinate Judge’ of Deya- 
kottah was to ensure that the proceedings 
in Burma should not be interfered with. 
The learned Subordinate Judge granted 
the application and annulled the adjudi- 
cation in view of the decision in 
Chenchuramanna V. Arunachalam (1). 
From that order there was an appeal to 
the District Judge who considered that 
the Subordinate Judges was wrong in 
annulling the adjudication, his regson 
being that the order adjudicating the 
insolvent might have been wrong, and 
was wrong inthe light of Chenchuramanna 


(1) 58 M 794; 158 Ind. Oas. 1; A IR 1935 Mad 


857; 69M LJ 283; (1935) M W N 685; 42 L W 330; | 


8 R M226 (F B), 
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v. Arunachalam (1), but there was no 
appeal and, therefore, it ought not to be 
disturbed. Accordingly he reversed the 
order ofthe Subcrdinate Judge. The 
order of the District Judge ncw comes 
before us cn an application for revision. 

Yn the first instance the application came 
befcre Burn, J., but it was placed before 
a Bench because the learned Judge was 
dcubtful whether s. 35, Provincial Insol- 
vency Act, gave authority to a Judge 
sitting in insolvency to revise, on the 
ground of want of jurisdiction, his own 
order or an order of a predecessor 
adjudicating a person insolvent. If on 
the materials before the Court at. the time 
the order of adjudication was passed, it 
is clear that the Court had no jurisdiction 
to pass the order,s. 35 clearly empowers 
the Court to annul the adjudication. It is 
true that tke Provincial Insolvency Act 
does not confer upon the Oourt the wide 
powers given by s. 8, Presidency Towns 
Insolvency Act, which allows the Court to 
review, rescind or vary any order mede 
by it under iis insolvency jurisdiction 
but s. 35 is sufficient for the purpose of 
this case, and leaves the Court no dis- 
cretion in the matter. The corresponding 
section in the Presidency Towns Insolvency 
Actis s.21, in which the word ‘may’ is 
used, and, therefore, gives the Court a 
discretion. What we have to ascertain in 
this case is whether the Court acted with- 
out jurisdiction when it passed the order 
of adjudication. The answer must be that 
it did. More than three months had 
elapsed from the date of the alleged 
fraudulent transfer to the date of the 
presentation of the petition and these 
facts were befcre the Court. There being 
no act of insolvency on which an 
adjudicaticn order could be _ passed, 
the Court kad no jurisdiction to adjudi- 
cate, 

A point which was not taken in the 
lower Courts has been taken before us and 
we will deal with it. When the case was 
in the list for hearing on March 18, 1938, 
it was postponed at the inatance of the 
Advocate for the respondent as he wished 
toset up that there were other grounds 
for adjudication than the alleged fraudu- 
lent preference. All the necessary papers 
arenéw before us and it does, appear that 
in para. 5 of the petition respondent No. 1 
did allege that respondent No. 2 had 
with a view to defeat and delay his 
creditors, secreted his jewels and mov- 
able properties and had “absented him- 


self from the reach of his creditors.” But 
in the next paragraph there was. the 
definite allegation that respondent No. 2 
had given a fraudulent preference in 
favour of one P. L. P. P. V. R. Veerappa 
Chettiar on February 23, 1934, andin 
para. 7 it was stated : 

“The said transfer isan act of insolvency and 
as this Honourable Court was closed in May and 
June, this application is filed to-day.” | 

The prayer for adjudication ‘then fol- 
lowed. Paragraph 7 clearly shows that the 
act of insolvency relied on was the 
alleged fraudulent preference, but as the 
adjudication order was passed by con- 
sent, the learned Advocate for the res- 
pondents says that itshould be deemed 
to be based also on the allegations in 
para. 5 of the petition. He is in 
difficulty here, because in the counter- 
affidavit which his client filed in opposi- 
tion tothe petition under s. 35, Prce 
vincial Insolvency Act, his client said 
(para. 8) : Š 

“I submit thatthe respondent in I. P. No, 40 
of 1934 has been adjudicated as an insolvent 
upona definite act of insolvency and upon the 
admission of the 'respondent, it is not now open 
to the present applicant to question or set aside that 


order,” 

On his own showing the adjudi 
was upon one definite act of insolvency. 
The only definite act of insolvency was the 
fraudulent preference set out in para. 6 aji 
the petition for adjudication. Moreove¥ 
not a word was said in the Subordinate 
Judge's Court about other acts of insol- 
vency and in the memorandum of appeal 
to the District Court it was not alleged 
that the order of the Subordinate Judge's 
Court was bad, because there were other 
acts of insolvency. In these circumstances 
we are unable to regard the adjudication 
as being based on other grounds than that 
of a fraudulent preference. The adjudica- 
tion being on that ground alone and 
the transfer attacked having taken place 
more than three months before the 
presentation of the petition, the Court 
bad, as I have already said, no 
jurisdiction to pass the order of ad- 
judication. 

For these reasons the petition will be 
allowed and the order of the District Court 
set aside. It follows that the adjudication 
is annulled; but this crder will, of covrse, 
not affect the insolvency proceedings in 
Burma. The petitioner is entitled to his 
costs kere and in the Court below. 

-D. Petition allowed. 
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RANGOON HIGH COURT 
First Civil Appeal No. 45 of 1938 
July 5, 1938 
RoBARTS, O. J. AND DUNKLEY, J. 
UBA TIN AND ANOTHER —APPELLANTS 
VETBUS 

U TUN ON AND ANOTHBR— RESPONDENTS 

Carriers Act (III of 1865), s. 10—Suit against per- 
sons alleged tobe common carriers for) loss of goods 
entrusted to them for carriage — Plaint, if should 
contain averment that notice under s. 10 has been sent 
to defendants — Averment, if implied, under Civil 
Procedure Code (Act V of 1208), O. VI,r. 6—Duty of 
defendants to raise plea of absence of notice—-On 
failure, onus is on them to show that they were not 
negligent. 

Section 80, Civil Procedure Code, says in terms that 
the plaint shall contain a statement that the notice 
which is required has beenserved upon the requisite 
person, whereas s, 10, Oarriers Act, contains no such 
condition. Ina suit against persons alleged to be 
common carriers within the meaning of the Carriers 
Act for loss of goods entrusted to them for carriage, 
it is not necessary that the plaint should express! 
state that a notice under s, 10 has been issued. Suc 
anaverment is implied under O. VI, r. 6, Civil Pro- 
cedure Oode. It is forthe defendant, in accordance 
with O. VIII, r. 2, to deny in their written statement 
that they are common carriers or to raise the plea of 
the absence of notice. On theirfailure to do so, the 
onus is on them to prove that they took good care in 
the carriage of the plaintiff's goods. 

Per Dunkley, J.—A statement in a plaint that 
demends were made for the amount of damages claim- 
ed but to no avail, and which was not denied by the 
defendants is a sufficient compliance in any case 
with the provisions of s, 10, Carriers Act. Absence 
of the plea in the written statement that there was no 
notice amounts to waiver on the part of the defen- 
dants of the proof of notice. The notice is not of 
itself part of the cause of action; it is merely a con- 
dition which has to be performed beforethe suit can 
be brought, and in that respect differs from a notice 
under s. 80, Civil Procedure Code, 

F. ©. A. against the decree of the 
Original Side of -High Court. dated Febra- 
ary 20, 1938, 

Mr. F, 8. Doctor, for the Appellants. 

Mr. U Chan Htoon for Mr. U Ba So, for 


the Respondents. 


Roberts, ©. J.—In this case the plaintiff 
U Tun On was a rice miller of Moulmein- 
gyun and plaintiff No.2 U Ba Tun was his 
agent ; and plaintiff No. 2 arranged for the 
carriage of 1,000 bags of rice from Moul- 
meingyun to Rangoon in March 1937, on a 
steam launch of the defendants known as 
Hamedia. The learned trial Judge framed 
a preliminary issue as to whether the con- 
tract of carriage which was entered into 
was an agreement between the plaintiffs 
and the defendants when the latter were 
acting as common carriers, and he found 
that the defendants were common carriers. 
It seems difficult to see how he could ever 
have found otherwise, for the defendants 
described themselves almost in direct terms 
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as such, Maung Nyun, defendant No. 2 
giving his occupation as that of a launch 
hiring business and saying that he owned 
the Hamedia and that he hired out other 
lainches as well and carried merchandise 
about for his clients. [bis also stated by 
one of the witnesses for the defendanis 
that Maung Nyun on learning that the 
Hamedia was required to take this rice to 
Rangoon said: “Please send it by all means. 
We will take upon ourselves the responsi- 
bilities just as the Irrawaddy Flotilla Oom- 
pany does". All the evidence which was 
adduced pointed in the same direction, and 
we have to deal with this case upon the 
footing that it wasan established fact not 
seriously contested that the defendants at 
all material times were common carriers 
within the meaning of the Oarriers Act. | 
Now, in my judgment, the plaintiffs 
were not bound to plead this fact in their 
plaiat. The provisions of O. VI, r. 6, show 
clearly that any condition precedent, the 
performance of which is intended to be 
contested, must be distinctly specified in 
the pleading, but an averment of other con- 
ditions precedent, which are necessary for 
the plaintiff's case, shall be implied, and 
O. VIL, r. 2, lays down that the defendant 
must raise by his pleading all matters 
which show the suit not to be maintain» 
able. We have been strongly pressed to 
regard this case as one in which the plain- 
tiff should have expressly said in his plaint 
that he had issued the notice which is 
required bys. 10, Carriers Act. Thatsection 


runs as follows: ; 

“No suit shall be instituted against a common 
carrier for the logs of, or injury to, goods entrusted 
to him for carriage, unless notice in writing of the 
loss or injury has been given to him before the 
inetitution of the suit and within six months of 
the time when the loss or inquiry first came to the 
knowledge of the plaintiff.” 

It is said that this section can be com- 
pared with s. 80, Civil Procedure Oode, and 
with suits whica are instituted after notice 
given against the Secretary of State for 
India in Council or a public officer in res- 
pect of acts done in certain capacities. 
But s. 80 saysin terms that the plaint shall 
contain a statement that the notice which 
is required has been, served upon the 
requisite person, whereas s. 10, Oarriers 
Act, contains no such condition. The ede- 
fendants, wheh they came into Oourt came 
with the knowledge that they had been 
held to be common carriers, and they 
neither amended the written statement to 
say that they were not common carriers, 
nor did they amend it in the sense of com- 


ES 
Yi 


740 

' plaining of absence of molice under s. 10, 

Carriers Act, in order to comply with pro 
visions of O. VITI, r. 2, 

The effect of that, in my view, was that 
when they came into Court, the onus was 
-upon them to show that they executed due 
care in the carriage of the plaintiffs’ goods. 
But on whichever side the original onus 
should have been placed, when all the 
evidence, was taken, it was easy to see that 
the whole of it tended one way and one 
way only, namely that the defendants were 
negligent. It is not, I think, necessary to 
go into the evidence in detail, It is enough 
to say that the defendants themselves put 
into the bcx a gentleman named Hole, a 
Waterways Inspector, from whose evidence 
the learned trial Judge was satisfied” that 
the serang of the Hamedia, the servant of 
the defendants’ navigated the launch in a 
way which in all the circumstances was 
risky and negligent: and I am of opinion 
that he was fully entitled to come to that 
conclusion, and indeed, upon the evidence 
placed before him, that was the only con- 
clusion at which he could have arrived. 
Accordingly, in my opinion, this appeal 
fails and must be dismissed with costs. 

Dunkley, J.—Two points have been 
urged before us on behalf of the appellants, 
Tte first is that if the appellants are com- 
mon carriers, then the suit is barred by the 
provisions of s. 10, Carriers Act. I agree 
with my Lord the Ohief Justice that in 
view of the provisions of, O. VI, r. 6, Civil 
Procedure Code, it must be implied in the 
pleading of the plaintiffs-respondents that 
the condition precedent to their right to 
bring the suit, namely the service of a 
notice upon the appellants, had been duly 
performed, But, however that may be, I 
consider that the averment in para. 6 of the 
plaint, which stated that demands were 
made for the amount of damages claimed 
but to no avail, and which was not denied 

‘by the appellants, was a sufficient com- 
Pliance in any case with the puiovisions 
of-s. 10, Carriers Act. Taking the other 
view that there was no specitic pleading 
to the effect that notice had been given, 
then the fact thaf the appellants did not 

. raise this maiter in ikeir written statement, 
as they were required to do under O. VIII, 
Y. 2, a8 a malter which showed that the suit 
of the respondents was not mainatainable, 
was a waiver cn their part of the proof of 
this notice. For thé appellanis reference has 
been made to the provisions of O. VI, r. 11, 
it is said that this nolice wes part of the 
cause of action and therefore must be 
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specifically pleaded. In my view it was NO 
material to La this notice because the 
notice was not of itself part of the cause 
of action; it was- merely in this case a 
condition which had to be performe 
before the suit could be brought, ane 
that respect, moas T a notice under 
s. 80, Civil Procedure Code. | f 
The second point raised is that the plaint 
did not ses up that the appellants ae 
commcn carriers, and that in fact. the 
appellants are nol common carriers. How 
ever the learned trial Judge came to the 
conclusion that tbis point was raised by 
the pleadings, and he framed a prelimintiy 
issue thereon, and heard evidence on t ae 
issue some 15 days before the trial of t a 
main issue in regard to negligence, an 
upon that evidence it was impossible for 
him to come to any other conclusion than 
that the appellants are common cone 
In fact, as my Lord has said, the appel- 


` Jant Maung Nyun himself admitted this. 


that the appellants 


usion 
ee had been arrived at 


are common carriers 
clearly, the suit against them must succeed, 
because they failed to discharge the aie 
which then lay upon them of showing that 
the lcss of the respondents was not due 
io their negligence I, therefore, agree that 


this appeal fails and must be dismissed 
aa — Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Execution Second Appeal No. 844 of 1937 
September 5, 1949 
MisRa, J. 
MANGAL CHAND—J UDGMBENT-DEBTOR—— 
APPELLANT 
versus 
Musammat DULAKI 151BI-—DROREK- HOLDER 
e ase 1908), ss. 39, 42 
Civil Procedure Code (Ac o \, 88, 99, 42— 
cution—Transferee Court 
me ee larger amount than that 


ified in certificate, 
segi Court Hse Sere the decree puts a wrong 
construction on the decree orenters & wrong amount 
in the certificate, the judgment-debtor is not 
quired to approach that Court for getting | h 
amended ; the Court executing the decree is qui ‘a 
competent to decide the matter itself, Consequent- 
ly the transferee Court executing the doere is 
ccmpetent to execute it for a larger amont, than 
that specified in the certificate if, the decree-holder 


js found to be entitled to it. 
Ex.S. A. from tbe decree of the Addi- 


tional Civil Judge, Azamgarh.e 
Mr, N. P, Asthana, ior the Appellant. 


» . 
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Mr. H. P. Sen, for the Respondent. 

Judgment.—This is a second appeal by 
the judgment-debtor in a case for execution 
of decree. The decee-holder-respondent, 
Musammat Dulari Bibi, obtained a decree 
for maintenance against the judgment- 
debtor appellant frem the Court of Munsif, 
Mohammadabad Gokna, District Azamgarh. 
‘Under this decree she was awarded main- 
tenance at Rs. 15 per month, and it was 
Provided that on default in payment of the 
monthly maintenance, the decree-holder 
would be entitled to realize the arrears by 
execution of the decree. Sometime after 
the decree was passed, the decree-holder 
applied to the Court of the Munsif, Moham- 
madabad Gohna to send the decree for 
execution to the Court of the Oity Munsif, 
Azamgarh, and tke decree was accordingly 
sent to the latter Court as provided by 
8. 39, Civil Procedure Code. The certificate 
sent by the Court of the Munsif, Moham- 
madabad, specified a certain amount as 
being, due under the decree on the date the 
certificate was sent. The decree-holder filed 
this certificate in the Court of the Munsif, 
Azamgarh, and made an application to exe- 
cute the decree for the amount that was 
stated in the certificate. Later on, she 
made an application to the Munsif asking 
that as some mure arrears had accrued due 
on account cf maintenance, a further sum 
representing these arrears should be added 
to the amount for which the decree was 
being executed. This application was 
granted in spite of an objection by the 
judgment-debtor. The judgment-debtor 
appealed against the order of the Munsif 
and his appeal also was dismissed, hence 
this second appeal. The only question 
for decision here is whether the Court which 
was executing the decree was or was not 
competent to execute it for a larger amount 
than that specified in the certificate. 

Now the Ocurt executing a decree sent 
to it has the same powers in execuling 
such decree as if it had been passed by 
itself: vide s. 42, Civil Procedure Code. Tf 
such is the case, there can be no doubt that 
the Court of the Munsif, Azamgarh, in this 
case was competent to execute the decree 
for the amount for which it could be execut- 
ed. Further, the Court of Munsif, Azam- 
garh, was executing the cecree and not 
the certificatesent to it by the Court which 
had passed the decree, and as a Court exe- 
cuting the decree, the Oourt of Munsif, 
Azamgarh, was competent to construe the 
decree under O. XXI, r. 6, cl. (b). The 
Court sending the decree for execution is 
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not required by law to state the amount 
due under the decree or the relief to which 
the decree-holder is entitled. It is the 
decree itself which is tothe guide in these 
matters for the executing Court. If the 
Court transferring the decree puts a wrong 
construction on the decree or enters a wrong 
amount in the certificate, the judgment- 
debtor is not required to approach that 
Court for getting it amended; the Court 
executing the decree is quite competent to 
decide the matter itself. For these reasons 
I have no doubt that the decision of the 
Ccurts below is correct. This appeal has 
no force; I therefore dismiss it with costs. 
Leave to file Letters Patent Appeal is 
refused. 

D, Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1037 of 1937 
February 1, 1938 
Å DDISON AND DIN MoHAMMaAD, JJ. 
ALLAH DIN AND anotrerR—Deranpants 
—ÅPPELLANTS 
versus 
PRABH DAYAL, PLAINTIFF AND OTABRS, 
DEFENDANTS - RESPONDENTS 

Punjab Pre-emption Act (I of 1913), s.15 (b)— 
Efect of—Right of pre-emption is conferred upon 
whole line of heirs of vendor—Priority how to be 
determined —Legatees under will 
during lifetime of testator. , 

The effect of s. 15 (b), Punjab Pre-emption Act, 
isto confer the right of preemption in respect of 
agricultural land upon the whole line of heirs of 
the vendor, and not merely on the nearest heir at 
the time of the sale, but the priority of right be- 
tween claimants is to be determined according to 
the order of succession. 

Where a widow sells property belonging to her 
husband, her husband’s collateral isan heir and is 
entitled to pre-empt under 8. 15 (b), in _ absence of 
nearest heirs. Sabz Ali Khanv. Khair Mahomed 
Khan (1), relied on. 

Quere.—It is doubtful whether the legatees can 
be said to be heirs during the lifetime of the 
testator within the meaning of the Punjab Pre- 
emption Act. ngi. 

5. C. A. from the decree of the District 
Judge, Jhelum, dated May 31, 1937. 

Malik Barkat Ali, for the Appellants. 

Mr. Achhru Ram, for the Respondent 

(Plaintiff). 

Addison, J .—Sardafni Lachmi Devi sold 
some’ land to Allah Din and Sher Moham- 
mad. a collateral of her husband, Prabh 
Dayal, sued to preempt the sale. His suit 
has been decreed and the appeal of the 
vendees to the District Judge has been 
dismissed. Against this decision this 
second appeal has been. admitted to g 
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hearing. The defence of the vendees was 
that the alienor had executed a will, dated 
August 17, 1935, bequeathing her estate to 
two nephews, and that her husband's col- 
lateral could not, therefore, be said to be an 
heir, entitled to pre-empt. In the first place 
a will can be revoked at any moment and 
the widow is still alive, so that it js 
doubtful whether the legatees can be said 
to be heirs at present within the meaning 
of the Preemption Act. In the second 
place, it is clear from the Act that all 
Classes of heirs are entitled to pre-empt 
though a nearer class wculd have precedence 
over a more distant class. The appro- 
priate secticn is s, 15 (b) which rung: 


“The right of pre-emption in respect of icul- 
tural land shall vest 4 gak 


where the sale is of a share out of joint land or 
property, and is not made by all the co-sharers 
Jointly | . 
_ firstly, in the lineal descendants of the vendor 
in order of succession; 


_ secondly, in the co-sharers, if any, who are agnates 
in order of succession; 


thirdly, in the persons, not included under firstly 
or secondly above, in order of succession, who but 
for such sale would be entitled, onthe death of the 
vendor, to inherit the land or property sold, 

fourth}, in the co-sharers.” 

Noone sued to pre-empt claiming under 
firstly, secondly or fourthly. The plaintiff 
comes under thirdly, as it is not disputed 
that he is a person entitled to inherit in the 
absence of nearer heirs. If it is assumed 
that the legatees under the will are heirs, it 
seems to us that the collaterals of the 
husband would still come in under s. 15 
(b), thirdly, because the right is given 
to all classes in order of succession who 
but for such sale would be entitled to 
inherit the land or property sold. It 
was laid down by their Lordships of the 
Privy Councilin Sabz Ali Khan v. Khair 
Muhammad Khan (1), under the old Act 
that the effect of the then section was to 
confer the right of pre-emption in respect 
of agricultural land upon the whole line 
of heirs of the vendor, and not merely on 
the nearest heir at the time of the gale, 
but that the priority of right between 
claimants is to be determined according 
to the order of succession. This ruling 
applies to the present case and admittedly 
the husband’s collateral is am heir and 
would, therefore, come under s, 15 (b) 
thitdly. The legatees did mot sue to pre- 
empt so that there is no competition 
between the plaintiff and them. For the 

(1) 3 L 48; 67 Ind. Cas, 264: È 
139; 49 TA 74; 30 MLT 237, 0 A Uy a8; 7 P 
W RPO) 1922; 30L 35:43 ML J 49:4 U 
PLE PO)3;1PL REGO eO. 
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Teasons given, we dismiss this appeal with 
costs. 


8. Appeal dismissed 


ALLAHABAD HIGH COURT 
Criminal Revision No. 499 of 1938 
September 1, 1938 
Motta, J. 

Musammat CHUNNI AND ANOTHER-— 
APPLIOANTS 


versus 
EMPEROR—Oppositg Party 

Criminal Procedure Code (Act V of 1898), ss. 133, 
139-A—Fnquiry under Chap. X—Stages in enquiry 
~-Decision of question of title—Proper procedure 
indicated, 

The law provides for two diatinct stages in 
any enquiry under Ohap. X, Oriminal Procedure 
Code. The first stage is prescribed by s. 189-A, 
Criminal Procedure Code, and it is only when 
the provisionsof that section have been complied 
with and when the Magistrate finds that there 
is no reliable evidence in support of the denial 
of the alleged public right by the persons against 
whom the conditional order is issued, that the 
Magistrate should commence tle second stage of 
the enquiry as provided by s. 137, Oriminal 
Procedure Code. The law does not contemplate 
the decision by a Magistrate making a summary 
enquiry under Chap. X, Oriminal Procedure Oode, 
of any question of title upon weighing evidence 
produced on both sides. All that a Magistrate is 
required to do under s. 139-A, Oriminal Proce- 
dure Code, isto hold an enquiry merely to satisfy 
himself that there is or is nobsome prima facie 
evidence in support of the denial of the public 
right by the personon whom the conditional order 
ia served. In dealing with this part of the 
enquiry it is no doubt open to him to allow the 
witnesses, if any, produced bythe person denying 
the public right, to be cross-examined, but he 
cannot allow the opposite party to produce definite 
evidence to the contrary and then proceed to weigh 
the evidence on both sides, in order to decide 
finally whether the alleged public right does or 
does not exist. Muhammad Khalil v. Emperor (1), 
Janardan Sarup v. Emperor (2) and Ata Mohammad 
v. Abdul Rahman (3), relied on. 


Cr. R: from an order of the Sessicns 
Judge, Agra, dated March 25, 1938. ` 

Mr. B.S. Darbari, for the Applicants. 

The Deputy Government Advocate, for 
the Orown. 


Order.—This is an application in revision 
by two persons Musammat Chunni and 
Sikandar against an order passed by a 
Magistrate of the First Class under s. 133, 
Criminal Procedure Code, which has been 
confirmed in revision by the learned 
Sessions Judge of Agra. The relevant facts 
of the case may briefly be stated as follows: 
It appears that the two applicants pur- 
chased a piece of land from one Shafi 
Mohammad and started bailding a house: 
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thereon. A notice was served upon them 
by the Chairman of the local Town Area 
Committee to the effect that they were 
encroaching upona public way and asking 
them to stop the construction. When they 
failed to comply with that notice, the 
Ohairman of the Town Area Committee, 
made a complaint to the District Magistrate 
whereupon a proceeding under s. 133, 
Criminal Procedure Code, was instituted. 
The Magistrate issued a conditional order as 
- required by s. 133 directing the applicants 
to remove the construction which obstraeted 
a public way and to show cause why that 
order should not be enforced against them. 
In the notice which was served upon the 
applicants, they were asked to appear in 
Court on a certain date to show cause 
against the order. In obedience to that 
notice they appeared in Court and putin 
a written statement. There is nothing in 
that written statement to show that they 
denied the existence of a public way. 

Under s. 139-A, Criminal Procedure Code, 
it was clearly incumbent upon the Magis- 
trate to question the applicants as to 
whether they denied the existence of the 
public way, but there is absolutely nothing 
on the record to show that any such 
enquiry wasmade. Having thus questioned 
the applicants, the Magistrate was bound, 
if they denied the right of way, to proceed 
to enquire into the matter. It is perfectly 
clear that the law provides for two distinct 
stages in any enquiry under Chap. X, 
Oriminal Procedure Code. The first stage 
is prescribed by s. 189-A, Criminal Pro- 
cedure Code, and it is only when the 
provisions of that section have been 
complied with and when the Magistrate 
finds that there is no reliable evidence 
in support of the denial of the alleged 
public. right by the persons against whom 
the conditional order is issued that the 
Magistrate should commence the second 
stage <f the enquiry as provided by s. 137 
Criminal Procedure Code. It is further 
clear that the law does not contemplate the 
decision by a Magistra'e making a summary 
enquiry under Chap. X, Oriminal Procedure 
Code, of any question of title upon weighing 
evidence produced on both sides, All that 
a Magistrate is required to do under s. 139-A, 
‘Criminal Procedure Code is to hold an enquiry 
merely to satisfy himself that there 
is or ig not some nrima facie evidence in 
support of the denial of the public right by 
the person on whom the conditional order is 
served. In dealing with this part of the 
enquiry, it is ho doubt open to him to allow 
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the witnesses, if any, produced by the person 
denying the public right to be cross-examin- 
ed, but I do not think that he can allow 
the opposite party to produce definite evi- 
dence to the contrary and then proceed 
to weigh the evidence on both sides, in 
order to decide finally whether the alleged 
publie right does ordoes not exist. In 
support of this view I may refer to several 
cases decided by this Court; for example, 
Muhammad Khalil v. Emperor (1) and 
Janardan Sarup v. Emperor (2). 

What the learned Magistrate didin the 
present case was to start an enquiry at once 
as required by gs. 137, Criminal Procedure 
Code. He put no question to the appli- 
cants as to whether they admitted or denied 
the alleged right of public way but asked 
the parties to produce their evidence, and 
it was the complainant who produced his 
evidence first. Having recorded all that evi- 
dence, the learned Magistrate weighed it 
and arrived at the result that there was no 
reliable evidence in support of the denial of 
the right of public way. In adopting that 
procedure he obviously travelled far beyond 
his province. At this stuge I may refer 
to the case in Ata Mohammad v. Abdul 
Rahman (3), decided by the Lahore High 
Court. In that case, which is no all fours 
with the present one, it was definitely 
held that the procedure adopted by the 
Magistrate was illegal. In the present 
case the learned Magistrate having finally 
decided that there was a right of public 
way proceeded to make his conditional 
order absolute. The applicants went up 
in revision to the learned Sessions Judge 
of Agra, but he refused to interfere on the 
ground that in his opinion the procedure 
laid down by s. 139-A, Criminal Procedure 
Code, had been substantially complied with. 
For the reasons given above, [ am entirely 
unable to agree with that view. I think 
it is clear beyond any doubt that the 
procedure adopted by the learned Magistrate 
in this case was illegal and defective and 
the crder passed by him must, therefore, be 
set aside. The result, therefore, is that I 
allow this application and set aside the 
order passed by the learned Magistrate. 

D. . Application allowed. 

(AIR 1936 All 356;160 Ind. Oas. 8549401936) 
Or. Cas. 420; 87 Or.L J 343; 58 A 739; (1936) A 
LJ75; 1936 AL R 168; 8 RA 857. 

(2) 1936 All. Or. Cas, 219; 166 Ind. Oas. 376; A I 
R 1937 AIL 12; 38 Or, L J 200; (1938) A LJ 1285; 
1937 ALR 28(2);9 R A 405, 

(3) AIR 1937 Lah, 676; 171 Ind. Cas, 279; 38 
Or. L J 1056; 39P L R 484; 10 R L181. 
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CALCUTTA HIGH COURT 
Civil Rule No, 1336 of 1937 
April 8, 1938 
Jack AND KRUNDKAR, JJ. 
SURESH CHANDRA MUKHERJI 
AND OTHERS— PETITIONERS 
i VETSUS 
BISWA NATH CHAKRAVARTY 
“AND OTHERS-—OPPOSITE PARTY 
Contempt of Court—Suit for declaration that 
certain land claimed by defendants was public 
pathway—Plaintif publishing notice during pen- 
dency of suit, calling upon public to attend meeting 
for determining course of action to be followed— 
Notice, resolution in meeting and an article in 
newspaper asserting that land in dispute was path- 
way and defendants were attempting to close it— 


` Action held amounted to contempt of Court. 


The essence of the offenes of contempt of Court 
is conduct calculated to produce, so to speak, an 
atmosphere of prejudice in the midst of which the 
proceedings must go on. The publication of any- 
‘thing which tends to excite prejudice against the 
parties or their litigation while it is pending 
is a contempt of Oourt. Reaxv. Tibbits (1), relied on. 

A title suit war instituted purporting to be on 
behalf of the local public under O. I, r. 8, Civil 
Procedure Oode, for a declaration that certain land 
claimed by the petitioners was a public pathway 
and an injunction was issued by the Court direct- 
ing that the plaintiff and his tenants should not 
use the disputed path till the hearing of the suit, 
During the pendency of the suit, the plaintiffs pub- 
lished a notica stating that the disputed land 
which was being used by the general public from 
time immemorial was under the risk of being closed 
and calling upon the general public to attend a meet- 
ing for determining the course of action to be followed 
by residents of the quarter in order that the gene- 
ral public may use the said road in accordance 
with established usage. A resolution in the meeting 
so convened and an article in newspaper also 
asserted that the land was being used by the 
public and protested against an attempt of the de- 
fendants to close it 

Held, that the notice, the resolution and the 
article in the newspaper would prejudice the public 
against the defendant and, therefore, amounted to 
contempt of Court. 

[Case-law discussed.] 

Dr. Basak, Messrs. Panchanan Ghose and 
Sourindra Nath Ghose, for the peti- 
tioner. 

Messrs. Atul Chandra Gupta, Sibapati 
Bagchi, Sudhir Kr. Choudhury and Bijan 
B. Das Gupta, for the Opposite Party. 

Jack, J.—This is an application under 
s. 2, Contempt of Courts Act (Act XH of 
1926). The petitioners have obtained a 
rule upon the opposite parties to show 
cause why they shduld not be cdbmmitted 
or otherwise dealt with according to law 
for contempt of Court inasmuch as during 
the pendency of Title Suit No. 46 of 1936 of 
the 2nd Court of the Munsif at Sealdah 
opposite parties Nos. 2 to 7 published a 
certain notice. Opposite party No. 1 pre- 
sided over and opposite parties Nos. 2 to 7 
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and 9 and-10 took part in a meeting at 
which certain resolutions were passed. 
Opposite party No. 9, an employee of the 
plaintiff, who is opposite party No. 8, and 
opposite party No. 10, an added plaintiff in 
the suit, took part in circulating the notice 
and these proceedings are said to have been 
instigated by opposite party No. & the 
plaintiff, in whose interest they took place. 
Oppcsite party No 1 caused an arlice, 
drafted by opposite party No. 2 and pur- 
porting to be a report of the proceedings of 
the meeting, to appear over his signature 
in the rewspapers Advance and Ananda 
Bazar Patrika (Exs. O and D). It appears 
from the afidavit of the petitioners that 
the suit in dguesti'n was instituted on 
March 9, 1936, purporting to be on behalf 
of tte local public under O. I, r. 8, Civil 
Procedure Ocde for a declaration that certain 
land claimed bythe petitioners was a public 
pathway and that an injunction was issued 
by the Court directing that the plaintiff 
and his tenants should not use the disputed 
path till the hearing of the suit. The notice 
Ex B is as follows: f 

“The residents of Pottery Road, Hajrabagan 
Lane, Kemardanga Road, Seal Lane, Convent Lane 
and Tengra Road are aware that the road adjoining 
the Bustee No, 7 Kamardanga Road and Hajrabagan 
Lane which has been and is being used by the 
general public from time immemorial is now under 
the risk of being closed. A meeting of the general 
public will be held at 5 p. m, on Sunday next, 
June 27, at Pottery Road (the Barwart Durga Puja 
Maidan) for determining the course of action to 
be followed by residente of the quarter in order 
that the general public may use the said road in 
accordance with established usage. Srijukta Babu 
Liswanath Chakravarty, B. L. Congress Secretary of 
Ward No, 19, will adorn the Presidential chair. 
The presence of the public is earnestly solicited, 

(sd) Amiya Ranjan Das Gupta, 

President, Congress Committee of Ward No. 14, 
B. K Paul, B, Sc., Glasgow; and others. h ; 

The resolution of the meeting which is 
objected to, viz, Resolution No. l, is as 
follows: . 

“On Sunday, the 27th day of June last, a public 
meeting of the residents of Pottery Road, Kamar- 
danga Road, Hajrabagan Road of Entally and the 
neighbouring places was held at Kamardanga 
K. ©. Girls’ High School premises, Sj. Biswanath 
Chakravarty, B. L., took the Presidential chair. A 
resolution was passed at the meeting protesting 
against the attempts of Bures Chandra Mukherjee 
and others to close up the road or land to the 
west of No. 7 Kamardanga Road and adjoining 
Hajrabagan Lane which ie being used by the 
general public for the past 40 or 50 years. | 

The article in Advance describes the 
resolution as protesting against the attempts 
of Babu 8 C. Mukherjee and others to 
close the land in question which was being 
used by the publie for the last 40 or 50 
years openly and publicly. The other news- 
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paper article (Ex. D) was similarly worded. 
The petitioners maintained that this was 
done in pursuance of a scheme to defeat 
justice and create prejudice against the 
defendants ia the suit and that the notice 
of the meeting and the newspaper articles 
are in fact calculated to obstruct and inter- 
fere with the due course of justice and to 
prejudice mankind against these defendant- 
petitioners before the case was heard and 
are thus in contempt of Court. In support 
of their contenticn the petitioners have 
referred to the case in In re William 
Thomas Shipping Co. (1) in whichit was 
held that: 

“the publication of injurious misrepresentations 
concerning parties to proceedings in relation to 
those proceedings may amount to contempt of 
Oourt, because it may cause those parties to dis- 
continue or to compromise, and because it may 
deter persons with good causes of action from com- 
ing to the Court, and is thus likely to affect the 
course of justice.” 
. That case is not entirely in pcint inas- 

much as it has not so far been proved that 
any misrepresentation has actually been 
made in this case. The next case referred 
to for the petitioners is the case in Krishna 
Yachendra Bahadur v. N. V. Rama Naidu 
(2). In this case it was held that a news- 
paper article making accusations against 
a party to a pending suit and prejudicing 
the public against him amounts to contempt 
of Court. That suit was to restrain 40 people 
from entering the petitioner's forest and 
cutting the produce therein which they 
claimed they had a right to cut and sell. 
The article dilated on the grievances of 
these people and alleged that they were 
being ruined by the petitioner by his taking 
away their occupation and also by con- 
cocting false cases against them. That 
decisicn has some bearing on the present 
case if it can be shown that by the action 
of the opposite parties the public will be 
prejudiced against the petitioners during the 
pendency of the suit. That, in fact, prejudice 
would be created against the defendant, I 
think there can keno doubt, It is alleged 
that they are clcsing up a public right of 
way, though whether it is a public right 
of way or not is a matter which is sub 
judice. it is not as if the notice stated 
that a suit had been brought on behalf of 
the public for a declaration that this was 
a public right of way and asking those 
interested to meet and decide what was to 


(1) (1930) 2 Ob. 368; 99 L J Oh. 560. 

È) À IR 1938 Mad. 248; 173 Ind. Oas. 455; 39 
Or. L J 328; (1937) M W N 1193; 10 R M 589;1 L R 
(1938) Mad. 54% (1938) 2 M L J 81; 43 L W 444 2). 
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be done about it. To such a notice, there 
could be no objection. 

There is the same objection to the news- 
paper reports for which opposite parties 
Nos. 1 and 2 are responsible. The reports 
were drafted by opposite party No, 2, the 
President of the Congress Committee of 
Ward No. 14, and sent tothe Amria Bazar 
and Ananda Bazar Patrikas by opposite 
party No. 1 as Secretary to the Local Con- 
gress Committee for publication over his 
signature. The reports describe the resolu- 
tion as protesting against the attempts of 
Mr, S. ©. Mukherjee and others to close a 
pathway which was being used by the pub- 
lic for 40 or 50 years. To the resolution 
itself, it appears to me, there is notso much 
objection in so far as itis, cr purports to 
be, merely a resolution of the residents of 
the locality to support the cause of estab- 
lishing the right of the public over the 
landin suit. But it is still objectionable to 
put forward in the resolution of a public 
meeting a positive assertion of a public 
Tight of way against the exercise of which 
the Court has granted a temporary injunc- 
tion and the existence of which is a matter 
sub judice, since it was likely to prejudice 
the community agent, the party who are 
said to be closing the public way and so 
causing much inconvenience to the public. 
On behalf of the opposite party Onslow’s & 
Whalley's case (3) has been referred to. In 
that case it was held that it is contempt of 
Court to address public meetings alleging 
that a defendant against whom a true bill] 
has been found is not guilty, and that there 
is a conspiracy against him and that he can- 
not have a fair trial. In the course of his 
uae ene his Lordship Cockburn, ©. J. 
said : 

“We quite agree that it would be harsh and un- 
necessary proceeding to interfere with the expression 
of an opinion honestly entertained, and bona fide 
expressed for a legitimate purpose ........ ud 

The facts of that case were of an entirely 
different character to those of the present 
case, but assuming that that dictum is 
equally applicable in the present case, we 
are not Convinced that the opinion express- 
ed in the publications referred to was 
honestly entertained and expressed for a 
legitimate purpose, considering the previous.. 
conduct of opposite “party No. 8 Hiralal 
Agarwalla and his officers as set ferth in 
the petition} and we think that in spite of 
the denial of the opposite party, it is ex- 
tremely probable that these publications 
were made solely for the purpose of creat- 


(3) (1873) 9Q B 219. 


746 


ing a prejudice in their favour. Another 
case referred to for the opposite party is 
the case in Plating. Co. v. Farquharson (4). 
The facts of that case are totally different, 
and it is obvious that it was not contempt 
to publish advertisements inviting the 
trade to subscribe towards the expenses of 
an appeal and offering a reward for the 
production of evidence. Finally, for the 
opposite party, the case of In re New Gold 
Coast Exploration Co. (5), is referred to. 
There, while preceedings for the removal 
of a voluntary liquiditor were pending, a 
circular was issued asking the share- 
holders to support the application. It was 
held that the circular could not in any way 
interfere with or prejudice the due trial of 
the matter and if was not a contempt of 
Court. That case is distinguishable as 
there ihe circular was issued not to the 
public at large or persons in any way inter- 
ested but to two individuals who were co: 
applicants with the petitioners. On the 
other hand, the case in Sathappa Chettiar 
v. Ramchandra Naidu (6), is in point, 
though it is amore extreme case. In that 
case Sathappa, the manager of certain 
cotton mills, was on his trial for criminal 
breach of trust when a newspaper poster 
proclaimed as follows: “Sathappa Chettiar 
in trouble. Police search at Tiruppur. 
Thousands of rupees missing. Cotton Mills 
in danger.” It was held that this was con- 
tempt and the observation of Lord Alver- 
stone in Rex v. Tibbits (7) was referred to 
with approval, viz. that : 

“the essence of the offence is conduct calculated to 
produce, so to speak, an atmosphere of prejudice in 
the midst of which the proceedings must go on." 

This is in accordance with the law as laid 
down in Oswald’s Contempt of Court, p. 91, 
Edition 3 in which he notes as one kind 
of contempt the publication of “anything 
which terfds to excite prejudice against the 
parties or their litigation while it ie pend- 
ing.” It is clear that opposite parties Nos. 1 
to 7 have been guilty of this kind of con- 
tempt. As regards opposite parties Nos. 9 
and 10 in view of the affidavits which have 
been filed and the probabilities of the case, 
we think they should also be held respon: 
sible for the publication and distribution 


(4) (1881) 17 Oh. D 49;%0O L J Oh, 406; 43 L T 489; 
29 W È 510; 45 J P 568. 
(3) Q901) 1 Oh. 860; 70 L J Ob. 355. 
(6. 55M 262: 136 Ind. Oas. 311; AT R1932 Mad. 
26; (1932) Or. Oas. 8; 33 Or. L J 270; 61 M L J 848; 
34 L W iat; (1931) M W N 1058; Ind. Rul, (1932) 


ad. 279. 

(7) (1902) 1K B77; 711L 0K B485 L T 521; 
ate 62J P5; 2000x O 07018 TL R 
49, 
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of tbe no'ice and the resolution passed at 
the meeting. As regards opposite party 
No. 8, in his affidavit, he denies having had 
anything to do with these proceedings, and 
the only allegation against him is that con- 
tained in para, 14 of the petition which is 
as follows : 

“That realizing full well that he has a very weak 
case on merits the said Hiralal thought of other 
means in order to defeat justice and create prejudice 
against the defendants.” 

It is not definitely alleged what part he 
took in those proceedings and therefore in 
view of his definite denial on affidavit of 
having taken any part, we think that, 
although the circumstances against him 
are extremely suspicious, there is no proof 
that he tcok part in the proceedings and 
he should not, therefore, be held liable. 
Since apologies have been tendered and 
since it is probable that the parties did not 
realize that their conduct amounted to 
contempt, we think it will be sufficient to 
direct that each of them except Hiralal 
Agarwalla, opposite party No. 8, must pay 
one gold mohur as costs of the action. 


Khundkar, J.—I agree and desire only 
to add a few words with special reference 
to the resolution passed at the public meet- 
ing which was convened by opposite parties 
Nos. 1 and 2 and attended by opposite 
parties Noe. 1 to 7. The argument on behalf 
of the opposite parties Nos. 1 to 7 is that in 
doing what they did, these opposite parties 
were acting well within their rights and that 
their conduct could in no way embarrass 
the petiticners' defence in the Title Suit 
No. 46 of 1936. It is contended that their 
only object in convening and holding the 
public meeting was to take Oounsel with 
one another for the concerting of measures 
to vindicate their common right. To deny 
them such liberty of action would be to 
deprive them of means and methods which 
were entirely legitimate. It is further 
contended that the notice convening the 
public meeting and the resolution passed at 
that public meeting did no more than 
express the belief which these opposite 
parties entertained in the éxistence of their 
rights and that the manner of that expres- 
sion was fair.and temperate. In my judg- 
ment there would have been considerable 
force in this argument but for one circum- 
stance. Itis that in the expressions used 
the cpposite parties do not merely allege 
their personal belief in the existence of a 
right. They assert affirmatively and cate- 
gorically that the petitioner has been 
guilty of violating an immemorial right 
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of the public. The language of the resolu- 
tion, responsibility for which attaches to 
all the opposite parties Nos. 1 to 7, is as 
follows: 

“In view of the fact that the residents of Sil 
Lane, Pottery Road, Kamardanga Road, Hajra- 
bagan Lane, Tangra Road, Convent Lane, Ananda 
Palit Road and other neighbouring places have been 
using the strip of land on west of the No. 7 Kamar- 
danga Bustee and adjacent to Hajrabagan Lane as 
a public lane publicly, openly as of right and without 
any interruption from anybody for over 40 or 50 years 
and the same having been closed by Babu Suresh 
Ohandra Mukherjee and other causing such incon- 
venience to the public, the residents of the locality 
assembled in this meeting to-day (June 27, 1937), do 
hereby resolve to support the cause of establishing 
the right of the public over the said strip of land 
in Title Suit No. 46 of 1938, pending before the 
Second Court of the Munsif at Sealdah.” | 

Now the defence of the petitioner in the 
title suit is that the land is his own and 
that no person and far less the public have 
ever enjoyed any right of way over it. 
Weat would be the effect and tendency of 
the resolution quoted abore upon the 
petioner’s ability to establish his defence 
in the Title Suit? In my opinion it will be 
to hamper and cireumsecribe. Such a reso- 
lution passed at a public meeting would 
predispose people tn a belief, right or 
wrong, thatthe petitioner was an invader 
of the public's right. It undoubtedly 
conveys the impression of a public denun- 
ciation of the petitioner's conduct and 
such a denunciation might well 
deter inhabitants of the locality from 
bearing testimony in support of the peti- 
tioner’s case. As already indicated in the 
judgment just pronounced by my learned 
brother, certain passages in the judgment 
of Cockburn, O. J. in Onslows & Whalley's 
case (3), though the facts of that case 
were very different, may be referred to for 
the purpose of illustrating the boundary 
between public utterances which are justi- 
fiable and those which are not; Onslow's < 
Whalley’s case (3), at pp. 225 and 226*. 

“We quite agree that it would be a harsh and 
unnecessary proceeding to interfere with the ex- 
pression of an opinion honestly entertained, and 
bona fide expressed for a legitimate purpose ; but 
when, at a meeting, held, it may be, for the pur- 
pose only of providing funds, language is used 
which amounts to an offence against the law and 
contempt of a Court which has to administer the 
law, the motive or purpose for which the meeting 
was held affords no excuse whatever, still less any 
justification, for the improper language used......... 
PANE It has been attempted to be contended 
to-day on your behalf that the meetingsin question 
were convened solely for the purpose of obtaining 
money in order to enable the accused tocarry on 
his defence, with the additional purpose of remov- 
ing any prejudice which the result of the former 


*Pages of (2873) 90. B.—[kd], To 
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trial may have produced against him. But tha 
as I have said, affords no excuse, if the languag 
used on these occasions has bese such as to amoun 
to an unwarrantable interference with the course 
of justice with reference to the coming trial......... 

In Sathappa Chettiar v. Ramchandra 
Naidu (6), at p. 266* which has also been 
referred to by my learned brother, Beasley, 
C. J. quoted the languoge of Lord Alver- 
s!onein Rex v, Tibbits (7) : 

“Tt would, indeed, be far-fetched to infer that 
the articles would in fact have any effect upon the 
mind of either Magistrate or Judge ......... .” 

Beasley, O. J. then went on to say, 

“but the essence of the offence is conduct cal- 
culated to produce, so fo speak, an atmosphere of 
prejudice inthe midst of which the proceedings 
must go on. Publications of that character have 
been punished over and over again as contempts of 
Oourt, where the legal proceedings pending did not 
involve trial by jury and where noone would 
imagine that the mind of the Magistrates or Judges 
charged with the case would or could be induced 
thereby to swerve from the straight course.” 

Now for the reasons already stated, I am 
clearly of opinion that the proclivity of the 
resolution which was passed at the public 
meting which opposite parties Nos, 1 and 
2 convened and which the opposite parties 
Nos. 1 to7 attended would be to embarrass 
if indeed not to imperil the petitioner's 
cause and that being so, the passing of that 
resolution amounted to contempt. 


8. Order accordingly. 








PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Appeal No. 171-74 of 
1936 
February 9, 1937 
Mipptgtoy, J. O. 
Musammat UMTUL QURESH AND otugrs 
—APPELLANTS 
Versus 
GHULAM HASSAN AND OTHERS— 
RESPONDENTS 

Criminal Procedure Code (Act V of 1898), ss. 195 
(3), 476-B—Subordinate Court, meaning of—Court of 
Judicial Extra Assistant Commissioner is subordi- 
naté to that of District Judge for purposes of 
3. 195. 

The wording ofs. 195, Oriminal Procedure Code, 
does not refer to the loc&s of the appeal in a parti" 
cular suit but to the ordinary or usual locus. 
Imperatrix v, Lakshman Sakharam (1), In Pe Anant 
Ramchandra (2) and Fazal Ilahi v. Mohan Lal 
(3), relied on. f 

The Court of the Judicial Extra Assistant Oom- 
missioner is, therefore, subordinste to thatof the 
District Judge for the purposes of s. 195, Oriminal 
Procedure Code, even if an appeal in the civil suit 
in respect of which proceedings under s. 195, arise 
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lies to the sae Commissioner’s Court and not to 
istrict Judge. 
MEA from an order of the Sub-Judge, 
Firet Class, Peshawar, dated April 14, 
ee Diwan Chand and Qazi Abdul 
Wahab, for the Appellant. 
Sheikh Allah Bakhsh, for 
dent No. 1 (Ghulam Hassan). 
Judgment.~Respondents Nos, 2,3 and 
4 have not been served. They are not 
interested in this appeal which affects 
Ghulam Hassan, respondent 
The appellant applied to the Court of 
the Judicial Extra Assistant Oommissioner, 
Peshawar, moving that Oourt to institute 
a criminal complaint against Ghulam 


Respon- 


Hassan under s. 466, Indian Penal Code. . 


The application was rejected and the 
appellant now appeals under 6. 476-b, 
Oriminal Procedure Oode. A preliminary 
objection is taken ‘that the appeal lies to 
the Court of the District Judge and not to 
this Court. Under s. 476-B, Oriminal 
Procedure Code, the appeal lies to the 
Court to which the Court of the Judicial 
Extra Assistant Commissioner is subordi- 
nate within the meaning of s. 195 (3), 
Criminal Procedure Oode. The relevant 
portion of s. 195 is as follows : 

“For the purposes of this sectiona Court shall 
be deemed to be subordinate to the Court to which 
appeals ordinarily Jie from the appealable decrees of 
such former Court. 

In suits up to the value of Rs. 5,000 
appeals from the decrees of the Judicial 
Extra Assistant Oommissioner lie to the 
District Judge but in suits of higher value, 
appeals lie to this Court. According to 
the plain meaning of the words used, 
I must hold thatthe Court of the Judicial 
Extra Assistant Commissioner is subordi- 
nate tothat of the District Judge for 
the purposes of s. 195, Oriminal Procedure 
Oode. It is true that the civil suit 
out ofwhich these proceedings arise was 
one of value greater than Rs. 5,000 but the 
wording of the section does not refer 
to the locus of the appeal in a particular 
“suit but to the ordinary or usual locus. 
The same view has been held in cases 
reported in Inperatrix v. Lakshman 
Sakharam (1), In re Anant Ramchandra 

(2) and Fazal Ilahi v. Mohan Lal (3), 
as well asin other High Courts “and no 
rulingeto the contrary has been cited before 
me. Lhold thatthe present ‘ppeal lies 


Sore 
; 8 N ATR i922 Lah, 346; 72 Ind. Oas, 383; 24 Or. 
_L J 383; 10 P W R 1923 Or. 
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to the District Judge and not to this Court. 
Accordingly I direct that the memorandum 
of appeal be endorsed with thedate of 
its presentation to and return by this 
Court and that be returned tothe appellant 
for presentaticn in the Court having 
jurisdiction. The respondent Ghulam 
Hassan is granted costs in the proceed- 


ings before this Court. Pleader'’s fee 
Rs. 20. 
£. Order accordingly. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 208 of 1937 
September 7, 1938 
Misra, J. 

MANNI LAL—Dgrenpantr— APPELLANT 


versus 
GAURI SHANKER—PLAINTIFF AND OTSER 
; ~~ DEFEN DANTS— RESPONDENTS j 
Custom—Custom entitling zemindar to recover bug 


o eka ran, on sale of property extends to foreclosure 
also. 

The custom entitling the zemindar to haq chaharum 
in the case of sales of houses extends tn cases where 
there has been a foreclosure and is not limited to 
private sales alone. Heera Kam v, Raja Deo 
Narain Singh (1), Utri Dinv. Munshi Prag Narain 
(2) and Raghunandan v. Krishna Dutt (3), relied 
on. 


F. ©. A. from an order of the District 
Judge, Oawnpore, dated April 8, 1937, 

Mr. S. N. Misra, for the Appellant. 

Mr. Ambika Prasad Dube, for the Res- 
pondents. 


Judgment.—This is an appeai from an 
order of remand passed by the learned Dis- 
trict Judge of Cawnpore in a suit by the 
lambardar to recover haq chaharum from 
the mortgagor of a house against whoma 
final decree for foreclosure was passed. The 
custom entitling the lambardar to haq 
chaharum in the case of sales of houses is 
recorded in the wajtb-ul-arz of the village in 
these words : 

“Jo makan reyaya farokht ho jata hai to ek cha- 


karum hissa zamindar ko milta hai.” 

The trial Court held that this custom 
governs only private or voluntary sales 
and not involuntary or Court sales. The 
lower Appellate Court held otherwise. The 
matter is practically concluded by autho- 
rity. Sofar back as 1867, a Full Bench of 
this Court consisting of six. Judges held 
that where by custom the zemindar is entitled 
to a quarter share of the sale proceeds as 
his haq zamindari, he is entitled to recover 
it on the occasion of sales either absolute 
or originally conditional but gubsequently 


1938 
becoming absolute by foreclosure: see 
Heera Ram v. Raja Deo Narain Singh (1). 
A Bench of the late Judicial Commissioner's 
Court in Ondh observed in Utri Din v. 
Munshi Prag Narain (D, at p. 65* that when 
a conditional sale has ripened into an 
absolute sale, there is a sale within the 
meaning of the wajib-ul arz. That was a 
case where a mortgage by way of condi- 
tional sale had been made and subsequently 
a decree for foreclosure had been passed. 
In 1933 a Single Judge of the Cnief Court 
at Oudh held in Raghunandan v. Krishna 
Dutt (3), that the custom of a grove-holder’s 
liability to pay hag-i chaharum which is 
recorded in the fard-i-riwaj baghat is not 
limited to private sales alone, but extends 
to a cage where there has been a fore- 
closure. I think there is no force in this 
appeal. It is, therefore, dismissed with costs. 
D. Appeal dismissed. 

(1) 1867) NWPHO 63 (F. B. 

(2) 110 064. 


(3) AIR 1933 Oudh 527; 148 Ind. Oas, 807; 9 
Luck. 207; 10 O W N 1146; 17 R D 1038; 6 R O 443. 


—*Page of 11 0, O—[Hd] 








MADRAS HIGH COURT 

Letters Patent Appeal No, 83 of 1936 

November 26, 1937 

VANKATASUBBA Rao AND 
ABDUR RAHMAN, JJ. 
KOTTA ANNAPURNAMA— 
APPELLANT 
VETSUS 

MAKKU VENKĶKAMMA— RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Article should be construed liberally in favour of 
decree-holder—Decree-holder dying after passing of 
decree on September 9, 1926—Petition by his nephew 
on October 15, 1928, for execution, praying that he and 
widow of his uncle be brought on record and decree 
be executed for their joint benefit — Widow not only 
denying nephew's right but praying that she alone be 
brought on record as sole representative of deeree- 
holder and decree should be executed for her sole 
benefit—Petition dismissed on April lo, 1929~—Sub- 
sequent application by widow for execution on 
December 23, 1931 — Irevious petition held could be 
deemed in law as that of widow and subsequent ap- 
plication was in time. 

The provisions of Limitation Act should receive 
a fair and not too technical a construction. Its 
language ought not to be strained in favour of the 
jJudgment-debtor who has not paid his debt and the 
words should be liberally interpreted in favour of the 
decree-holder. 

Alter having obtained a final decree on mortgage 
on September 9, 1926, the decree-holder died and on 
October 15,1928, the nephewof the decree-holder 
presented a petition alleging that the decree amount 
belonged jointly tohis uncle and himself, and pray- 
ing that both he,and the widow of the decree holder 
should be brought on the record as the decree-holder's 
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representatives, andthe decree should be executed 
for their joint benefit. The widow of the decree- 
holder by way of answer filed a counter-affidavit, in 
which she not only denied that the applicant had 
any sort of interest in the decree but also requested 
that she should be brought on the record asthe sole 
representative and that the decree should be executed 
for her sole benefit. The application was dismissed 
on April 15, 1929. The widow then filed a petition 
for execution of the decree on December 23, 1931: 

Held, that in view of the prayer in the affidavit by 
the widow the previous application by the nephew 
could be deemed in Jaw as that of the widow and the 
subsequent petition was thereforein time. Saramma 
v. Seshayya (1) and Swaminatha Asari v. Gopala- 
krishna Ayyangar (2), distinguisbed. 

L. P. A. against the judgment of 
Mr. Justice Venkataramana Rao, dated 
August 5, 1930, and made in A. A'A O. 
No. 18l of 1938, preferred to the High 
Court against the order of the Court of the 
Subordinate Judge of Ellore, dated August 
31, 1933, and made in A, 8. No. 60of 
1933, preferred against the orderof the 
Court of the District Munsif, Kovvur, 
dated December 22, 1932, and made in 
E. P. No. 170 of 1932,in O. S. No. 188 of 
1925. 

Messrs. G. Lakshamanna and G. Chan- 
drasekhara Sastry, for the Appellants. 

Mr. P. Somasundaram, for the Respond- 
ents. i 
Venkatasubba Rao, J.—The question 
in this Letters Patent, Appeal is, whether the 
view of the learned Judge that the éxecu- 
tion petition in question is barred by 
limitation, ia right. The lcwer Court had 
decided thatthe petition was in time and 
that decision was reversed by the learned 


Judge. The starting point under Art. 159 . 


(5) ofthe Limitation Act is “the date. of 
the fal order passed on an application 
made in accordance with law to the praper 
Court for execution or to take some steps 
in-aid of the execution of the decree.” 
One Subbaraju obtained the final decree 
in the mortgage svit in question on Sep- 
tember 9, 1926, and the present petition 
was filed by his widow Annapurnamma on 
December 28, 193], for execution of that 
decree. It is contended that this execution 
petition is in time, by reason of a previous 
petition for execution filed on October 15, 
1928, which was dismissed by an order 
dated April 15, 1929.e The short point for 
decision is, whether the previous execution 
petition fultils the requirements of Arf, 182 
(5) for, if it dces, the present petition 
having been filed as it has been, within 
three years of the order referred to above 
made upon it, would be saved from the bar 
of limitation. i . 


The previous petition was filed not by’ 
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Annapurnamma; the widow of the decree- 
holder, but by his nephew one Karumuri 
Subba Rao. This man, alleging that the 
decree amount belonged jointly to his 
uncle and himself, filed the petition, pray- 
ing that both he and Annapurnamma 
should be brought on the record as the 
decree-holder’s representatives, and, that 
the decree should be executed for their 
joint benefit. Annapurnamma by way of 
answer filed a counter-affidavit, denying 
that the applicant pcssessed any sort of 
interest in the decree. It is upon a proper 
construction of this counter-affidavit that 
the decision in this appeal must turn. 

True, as urged by Mr. Somasundaram 
for the respondent, the widow prayed in 
the last paragraph of this affidavit, that 
Subba Rao’s petition should be dismissed. 
If the matter had stopped there, there would 
be nothing to urge in favour of the 
appellant. But the widow was not content 
with asking that the petition should be 
dismissed; she did something more, that 
is tosay, she requested that she should 
be brought on the record as the sole 
representative and that the decree should 
be executed for her sole benefit. Here we 


may quote her actual words : 

“Ag all the properties of the late Subbaraju as 
well as the decree in this suit passed to this counter- 
petitioner, it is necessary that this counter-petitioner 
should be* added as the second plaintiff and that 
thia decree should be executed.” 


In effect, what she requested was, that 
upon the nephew's petition praying that 
-both he and Annapurnamma should be 
added as the deceased's representatives, an 
order should be made substituting her alone 
as the sole representative. In other words, 
she adopted the nephew's petition in part 
and repudiated it in part, and the proper 
interpretation of what happened is, in 
our opinion, this:—The widow must be 
taken to have said to the Court: 

“Here isthe nephew's application which is in 
writing as required by the Oode and is otherwise 
in conformity withthe law. Take that application 
as mine and instead of bringing on record, as 
the nephew requests, both of us, substitute me 
alone as the legal representative. In that sense 
I am willing to treat the application as my 
own. 


. We see no reason why this constzucticn 
of what happened at the time should not 
be adepted, and ifthat is done, the pre- 
sent petition would be in time. 

Some question was raised in the Coarts 
below as Well as before the learned Judge 
of this Court, as to whether there was 
or was not astep-in-aid of execution. In 
the view we have taken, no such question 


`~ 
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can arise. The point is not, whether there 
was a step-in-aid of execution, but whether 
the previous execution petition could or 
could not be deemed in law as that of 
Annapurnamma, our answer is decisively 
in the affirmative. The provisions of 
Art. 182, it has been held, should receive | 
a fair and not too technical a construction 
(Mitra on Limitation, VI Edition, p. 2048). 
Its language ought not to be strained in 
favour of the judgment-debtor who has not 
paid his debt and the words should be 
liberally interpreted in favour of the decree- 
holder. (Ibid p. 2075). 

The cases cited by Mr. Somasundaram 
are easily distinguishable. In Saramma v. 
Seshayya (1) the application was made by 
the mother, although the person rightly 
entitled was the major son and as the 
judgment takes care to point out : 

“there is nothing to show that he constituted her 
as his agent for the purpose of making the applica-- 
tion.” 

In Swaminatha Asari v. Gopalakrishna 
Ayyangar (2) again the widow, made the 
application setting up a title as against 
the adopted son, who, it is not suggested, 
either ratified or adopted her act. 

In the result, the appeal is allowed and 
the decision of the Subordinate Judge is. 
restored. Each party wil] bear his or her 
costs throughout. 

N.B. 

(1) 28 M 396.! 

(2) 4 L W 291; 37 Ind, Cas. 750; A I R 1917 
Mad, 2, 


Appeal allowed. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 701 of 1935 
“ April 7, 1938 
N. J. Wanita AND Divatia, JJ. y 
TARACHAND PIROHAND MARWADI — 
DEFENDANT —APPELLANT 


versus 
BALA SAKHARAM FAD—PraIntire— 
RESPONDENT. 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
s. 10-A-—Scope and applicability of —Sutt for declara- 
tion that rent-note executed by agriculiurist was sale, 
whether falls under a. 3—Benefit of s.10-A, if can be 
had, 7 

The special privilege, which s. 10-A, Dekkhan Agri- 
culturists’ Relief Act confers on an agriculturist of 
alleging an oral agreement different from the written 
one evidenced by a document, inspite of the pro-_ 
visions of s. 92, Evidence Act, is restricted strictly 
to suits which fall under Chap. III and would not be 
available to parties whose suitsdo not fall within 
that Chapter., A provision like s. 10-A, must be 
strictly construed and must be limited to cases 
which are clearly covered by the provisions of the 
section. 

Suit for a declaration by an agriculfurist that the 
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rangaction evidenced by the rent-note was a transac- 
MKion of sale, does not fall expressly within any of the 
provisions of Ohap. III, Dekkhan Agriculturists' 
Relief Act, and he is not entitled to benefit of s. 10-A. 
Hallappa v. Irappa (|), distinguished. 

8.0. A. from the decision of the First 
va Sub-Judge, Nasik, in O. A. No. 34 of 

Mr. A. G. Desai, for the Appellant. 

a a B. Sukhtankar, for Respondent 

o 2 
N. J. Wadia, J—This appeal raises an 
interesting question of law under the Dek- 
khan Agriculturists' Relief Act. The res- 
pondents who are agriculturists brought a 
suit in the Ocurt of the Second Class Sub- 
ordinate Judge of Yeola for a declaration 
that a rent-note which had been passed by 
them to the defendant in the year 1927 
for a period of eleven years was in reality 
a transaction of sale on payment of Rs. 3,300 
at the end of eleven years. The plaintiffs’ 
case was that the rent of Rs. 300 per 
year which was stipulated in the rent- 
note was really meant to cover annual 
instalments of Rs. 300 for eleven years ; 
and that there was a contemporaneous 
oral agreement that on payment of eleven 
annual instalments of Rs. 300 a sale-deed 
was to be executed by the defendant in 
favour of the plaintiff. The trial Judge 
decreed the plaintiffs’ suit holding that it 
came within the provisions of s. 10-A, 
Dekkhan Agriculturists’ Relief Act; that 
it was, therefore, open to the plaintifis to 
prove the contemporaneous oral agreement, 
and that they had proved such agreement. 
He, therefore, granted the declaration asked 
for. In appeal the First Class Subordinate 
Judge of Nasik confirmed the decree of the 
trial Court, the Appellate Judge holding 
that the plaintiff's suit though described in 
the plaint as one under s. 10-4, Dekkhan 
Agticulturists' Relief Act, was really a suit 
under s. 42, Specific Relief Act, for a 
declaration, but that the plaintiffs were 
entitled to the benefit of s. 10-A, Dekkhan 
Agriculturists’ Relief Act. Both the trial 
aud the Appellate Courts have relied on 
the decision in Hallappa v. Irappa (1), for 
the view that the provisions of s. 10-A were 
not restricted to suits of the description 
mentioned in s 3, cls. (w) (y) or (z) 
Dekkhan Agriculturists’ Relief Act. 

The only point before us in this appeal 
is whether a suit of this description can be 
brought under s. 10-A, Dekkhan Agricul- 
turists' Relief Act. Section 10-A provides 
that whenever it is alleged at any stage of 


(1) 24 Bom. L R 406; 67 Ind, Cas.844; A I R 1922 
Bom. 415;46 B 848, 
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apy suit cr proceeding to which an agricul- 
turist is a party that any transaction in 
issue entered into by such agriculturist or 
the person, if any, through whom he claims, 
was a transaction of such a nature that 
the rights and liabilities of the parties 
thereunder are triable wholly or in part 
under this Chapter, the Court shall not- 
withstanding anything contained in s. 92, 
Evidence Act, 1872, or in any law for the 
time being in force, have power to inquire 
into and determine the real nature of such 
transaction and decide such suit or proceed- 
ing in accordance with such determination, 
and shall be at liberty, notwithstanding 
anything contained in any law aa aforesaid, 
to admit evidence of any oral agreement or 
statement with a view to such determina- 
tion and decision. 

It is clear from the language of the sec- 
tion that it applies only to a transaction of 
such a nature that the rights and liabilities 
of the parties under it are triable wholly or 
in part under the Ohapter in which s. 10-A. 
occurs, namely Oh, ILI. From an examina- 
tion of the provisions of that Chapter it 
appears that only transactions falling under 
s. 3, sub-cls. (w), (y) and (z) Dekkhan Agri- 
culturists’ Relief Act, fall under Ohap. IIJ. 
Section 11, Chap. INI relates to suits of the 
description mentioned in 8. 3, cl. (w). Sec- 
tion 12 relates to suit of the description 
mentioned ins. 3, cls. (w), (y) and (z). 
The other provisions of the Chapter deal 
with methods of taking accounts and with 
the rights of agriculturist mortgagors as 
regards redemption, instalments and 
accounts. There is no provisionin the 
Chapter which'deals with suits for rent, It 
is clear from the language of the plaint, and 
the fact is conceded by the learned Advo- 
cate for respondent No. 2, that the suit is 
filed fora declaration that the transaction 
evidenced by the rent-note wasa transac- 
tion of sale, and does not fall expressly 
within any of the provisions of Chap. III, 
Dekkhan Agricullurists’ Relief Act, or with- 
in cls. (w), (y) and (z) of s 3 of that 
Act. It is true that s. 10-A refers not merely 
to suits in which the plaint as filed expressly 
comes within the purview of cls. (w), (y) 
and (z) ofs. 3, but also to suits in which 
itis allegéd at any stagé of the suit or pro- 
ceeding that the transaction in issue was a 
transaction ofguch a nature that the rights. 
and liabilities arising under it were triable. 


under Chap. III. The learned Subordinate. 


Judge says that if the defendant had. 
brought a suit for recovery of money due 
to him on the rent-note under cl, (x) of 


*makes it clear thates. 
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s. 3 of the Act against the present plaintiffs, 
it would have been open to the plaintiffs to 
contend that the rent-note sued upcn was 
intended to operate as a sale. This view 
seems to me to be clearly wrong. If the 
‘defendant, the present appellant, had 
brought a suit on the rent-note, that suit 
would certainly have been a suit under s. 3, 
cl. (x) of the Act, but it would not have 
been a suit wholly of partly triable under 
Ohap. IH, Dekkhan Agriculturists’ Relief 
Act. It would not, therefore, have been open 
to the plaintiffs to contend in that suit that 
the transaction was really one of sale and 
not a lease. The special privilege, which 
s. 10-A confers on an agriculturist of alleg- 
ing an oral agreement different from the 
written one evidenced by a document, in 
spite of the provisions of s. 92, Evidence 
Act, is restricted strictly to suits which fall 


under Chap. HI and would not be available 


to parties whose suits do not fall within 
that Chapter. A provision like s. 104A, 
Dekkhan Agriculturists’ Relief Act, which 
confers privileges exempting parties from 
the restrictions imposed by the ordinary 
rules of evidence as laid down in s. 92, 
Evidence Act, must be strictly construed 
and must be limited to cases which are 
clearly covered by the provisions of the sec- 
tion. The plaintiffs’ suit as framed 
clearly did not fall within the purview of 
Oliap. II, Dekkhan Agriculturists’ Relief 
Act, and, therefore, of s. 10-A. Nor could 
the plea which the plaintiffs have urged 
have been raised by them unders. 10-A, 
even if they had been defending a suit 
brought by the present appellant on the 
rentenote. . 

The decision in Hallappa v. Irappa (1), 
to which both the Courts have referred, does 
not help the pleintiffs in any way. It was 
held in that case that s. 10-A, Dekkhan 
Agriculturists’ Relief Act, was not limited 
to suits mentioned ins. 3, cls. (w), (y) and (z2), 
and that it applied to-every suit where an 
agriculturist was 2 party and the transac- 
tion entered into by such agriculturist was 
of such a nature that the rights and 
liabilities of the parties thereunder were 
triable wholly z in part no (Chap. i of 

. The latter part o e head-note 
tas 5 ae pone only 
ly to transactions the rights and liabi- 
Jiken “under which were triable wholly or 
in part under Chap. TII of the Act. Jo that 
case the plaintiff had sued for partition of 
certain lands and houses. One of the lands 
sought to be partitioned was in the posses- 
sion of defendant No. 4 whoclaimed to 
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hold it asa vendee. The plaintiff alleged 
that the transfer to defendant No. 4 was 
really in the nature of a mortgage and that, 
therefore, the land was still’ owned by the 
pleiatiff'’s family and was liable to be parti- 
tioned. It was clear that the clainn put forward 
by the agriculturist plaintiff was one which 
was covered by the provisions of s. 3, 
cl. (z) Dekkhan Agriculturists’ Relief Act, 
ands. 12. The caseis, therefore, clearly. 
distinguishable from the present case in 
which neither the plaint as filed nor any 
claim which could have been put forward by 
the plaintiffs, even if the defendant had 
sued them on the rentenote, could possibly 
have come under any of the provisions of 
Chap. III. The view taken by both the 
lower Courts appears to be clearly wrong. 
The plaintiff's suit was not maintainable 
under the Dekkhan Agriculturists’ Relie 
Act and it was not open to them to prove 
the alleged oral agreement. The appeal 
will, therefore, be allowed, the decree of 
the lower Appellate Court set aside and the 
suit dismissed with costs througbout. 
Divatia, J.—I concur. The plaintiff sues _ 
to get a declaration that the transaction in 
suit between the parties is in the nature of 
a sale and not alease. He wants to prove 
it by adducing oral evidence to contradict 
the terms of the document purporting to be 
a rent note. Being an agriculturist, he can 
only do so if the suit falls under s 106A, 
Dekkhan Agriculturists' Relief Act. Now, 
in order that-a suit can come under that 
section, it is necessary that the transaction 
in dispute was of such anature that the 
rights and liabilities of the parties there- 
under were triable under Ohap. III of that 
Act. The various sections under that 
Chapter make it clear that it is only those 
suits which are described ins. 3, cls. (w), 
(y) and (z), that would fall under the Chap- 
ter. That being so, the question is whether 
the transaction in the present suit as alleg- 
ed either by the plaintiff or the defendant 
would fall under cls. (w), (y) and (z) of s. 3. 
Taking the suit as brought, the allegation 
of the plaintiff that the transaction is a sale 
does not bring it under any of these three . 
clauses, and taking the defence also that. 
the transaction is @ lease, that also does 
not bring it under any of these three 
clauses. It, therefore, follows that the pre- 
sent suit does not fall uader s. 10-A. It is 
contended, however, that the Dekkhan Agri- 
culturists’ Relief Act, is meant to give relief 
to poor agriculturists and to protect them 
as against their creditors. Now itis true 
that the relationships between, the parties 
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was that of a debtor and creditor when the 
suit transaction was entered into. But that 
does not by itself makes. 10-A applicable, 
The Legislature has contemplated that the 
indulgence of adducing oral evidenca to vary 
or contradict a written instrument sbould 
be enjoyed by agriculturists only in certain 
classes of suits and not to all suits to which 
agriculturists are parties. Suits falling 
under s. 3,cls. (y) and (2), would clearly 
be suits where the agriculturist’s contention 
is that the transaction is a mortgage and 
none other, and suits under s. 3, cl. (w), 
would be suits for recovery of money on 
account between the parties. It is important 
to note that suits for rent are specifically 
included in s. 3, cl. (æ) and there is 
nothing in Ohap. Ll of the Act which 
makes the special provisions of that Chapter 
applicable to suits falling under s. 3, cl. (x). 
It is, therefore, clear to my mind that 
where the dispute between the parties is 
whether the transaction is a lease or a sale, 
it cannot fall under s. 10-A of the Act. 
It seems to me to be the object of the 
Legislature as contended on behalf of the 
appellant that the Act was meant to give 
special relief to agricullurists in preserving 
or safeguarding the property which they 
had already got, but notin acquisition of 
property. What the plaintiff seeks to do 
here isin effect to invoke the aid of this 
Act not in preserving his pr perty but in 
acquisition of a property on the allegation 
that the transaction entered into between 
him and the sowkar was one by which the 
souwkar had sold his property tohim and 
not the one by which the property which 
originally belonged to him had been mort- 
gaged by him to the sowkar and which 
| the latter alleged to be a sale. 
of the respordent, reliance has been placed 
upon a decision in Hallappa v. Irappa 
(1). That suit was one for partition by an 
agriculturist on the basis that the property 
of which partition was sought belonged to 
thé family of the plaintif and that altnaough 
if was ostensibly sold to some person‘out- 
side the family, the transaction was really 
-in, the nature of a mortgage and the plain- 
tiff specifically sought to recover possession 
of his share in the property by’ partition 
after redeeming it from persons who were 
ostensible purchasers, but. really mort- 
gagees. That suit-clearly fell under s. 3, 
cl. tz) Dekkhan Agriculturists’ Relief Act, 
and hence it fell under Chap. HI and, 
therefore, under s. 10 A of the Act. There 
are, no doubt, observations which might 
lend colour bo the ‘view that s. 10-A was 
178—95 & 96 
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not confined to the limited class of cases 
described in cls (w), (y. and (z) of s. 3. 
But these observations were, in my opinion, 
obiter and not necessary for the decision 
arrived at. That dscision, therefore, is “ot 
an authority for the proposition advanced 
by the plaintiff-respondent. I think, there» 
fore, that the present suit does not, for the 
reasons that I have given above, fall under 
s. 10-A of the Act and that, therefore, the 
plaintiff is not entitled to get the benefit of 
that section. I agree, therefore, that the 
appeal should be allowed. 

D. Appeal allowed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 527 of 1934 
August 8, 1938 
WADSWORTH, J. 
RAJAHMUNDRY MUNICIPAL COUNOIL 
—~APPRLLANT 


versus 
TRIPURARI MALLAYYA— 

RESPONDENT 

Madras District Municipalities Act (V of 1920), 
s. 83— Property not choultry when tax accrues, ta 
liable to tax even if it had been chouliry tn past. 

If the property is a choultry when the tax 
accrues due, then the tax cannot be levied If it 
is not a choultry on that date, being used for 
other purposes, then the tax is leviable even 
though in the past the property has been a choultry 
and might become one again in the future. The 
mere use of the income from property as an endow- 
ment of a choultry will not clothe the property 
with the character of a choultry. 

S. 0. A. against the decree of the Sub- 
Judge, Rajahmundry, dated February 15, 
1934. 

Messrs. P. V, Rajamannar and K. Subba 


Rao, for the Appellant. 


Judgment.—This appeal raises the ques- 
tion of the interpretation of s. 83, Madras 
District Municipalities Act, which begins 
as follows : 

“The following buildings and lands shall be 
exempt from property-tax: (a) places set apart 
for public worship and either actually so used or 
used for no other purpose, choultries, buildings 
used for educational purposes including hostels...” 
We are not concerned with the latter por- 
tion of the section. 

The established facts are that the suit 
premise were dedicafed for use as choul- 
try, that the Oivil Court permitted the 
trustee of tlte choultry to let one-third of 
the premises for rent and use this rent for 
the upkeep of the premises as a whole, and 
that under colour of that sanction, approxi- 
mately one-half of the building has now 
béen let for rent totenants, the remainder 
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being used partly as choultry and partly 
as ‘the residence of the trustee. The suit 
was brought by the Municipal Council (the 
appellant here) to establish its right to 
levy hcuse-tax and latrine-tax on the por- 
tion of the building which has been let 
out to tenants. ` 

Both the lower Courts have held that 
the property having been dedicated asa 
choultry remains a choultry even though 
used for other purposes and is not taxable 
by reason of s. 88. The learned District 
Munsif bases his decision on the precise 
words of the section emphasizing the fact 
that the old s. 63 (1-a) of Act IV of 1884 
contains the clause, “ to the extent to which 
they are used for public, charitable or reli- 
gious, but not residential purposes" which 
clause has not been reproduced in s. 83 of 
the present Act and he argues therefrom 


„that one must infer an intention to exempt 
` choultries from taxation whatever be the 


nature of their user. This argument would 
have been stronger had s. 83 been more 
or less a reproduction of the old s. 69 (J-a). 
Actually it is an entirely different section 
completely redrafted, though aimed atthe 
same object. The learned Subordinate Judge 
argues in a different way but reaches the 
same result. He points out that the property 
had been dedicated for use asa choultry, 
that though it has been largely diverted 
from that use, the dedication remains and 
that the remedy is for persons interested to 
sue to put an end to the breach of trust. It 
seems to me that the remedy which lies 
open to persons interested to restrain the 
breach of trust is scarcely relevant to the 
consideration of the question whether this 
building is or is not achoultry exempted 
from taxation. 

I do not think it permissible to infer from 
the various changes which have taken place 
in the wording of the provisions relating to 
exemption from property tax of religious 
and charitable buildings an intention on the 
part of the legislature to exempt from 
taxation any building which had once upon 


a time been dedicated to such a purpose asa 


ckoultry, but has entirely ceased to be used 
for that purpcse. To hold so wculd be to 
encourage breackes of trust and it would 
result in the curicus positicn that when a 
charitable trust has been openly and con- 
tinudusly abused but no one has taken 
acticn to restrain the abuse, the person who 
enjoys the property in breach of trust would 
also enjoy the privilege in respect of im- 
munity from taxaticn which he could only 
claim by virtue of the dedication which he 
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himself has nullified by his conduct. In 
my opinicn cnly very clear language in: the 
statute would justify the Court in sanes 
tioning such an immunity. Actually. we 
have nothing in the shape of qualification of 
the term ‘‘choultries” in the provision exempt- 
ing them from property tax. The natural 
interpretation of tLe section surely would 
be that anything whichis in fact a choultry 
is exempt from the tax. Isee no reasen to 
extend that exemption to a building which 
once wasa choultry, but is no m^re a choultry: 
or toa building which is not but ought to be a 
choultry and might return to the state of 
being a choultry if and when circumstances 
change, Tke obvious course seems to me 
to ke to lcok at the facts as they are at the 
time that the right to claim the tax accrues 
and to exempt from the tax any building 
which at that time in face falls within the 
categories to which exemption is given. 

the property is a choultry when the tax 
accrues due, then the tax cannot be levied. 
If it is not a choultry on that date, being 
used for other purposes, then the tax is 
leviable even though in the past the pro- 
perty has been a choultry and might 
become one again in the future. I need 
hardly say that the mere use of the income 
from property as an endowment of a choultry. 
will not clothe the property with the character 
of achoultry. In this view I allow the appeal 
and give the plaintiff a decree for the 
amount claimed with costs throughout. 


N.B. Appeal allowed, 


etter 


LAHORE HIGH COURT 
Second Civil Appeal No. 166 of 1938 


May 31, 1938 
Beoxert, J, 
KISHEN LAL-—-DEFSNDANT—ÅPPELLANT 
versus 


GOBRLI—PtAaINTIFe—RESPONDENT 

Contract Act (IX of 1872), 8. 25 (3)—Acknowledg- 
ment, if promise to pay within meaning of section 
Valiaity for purpose of suing irreapective of whether 
debts covered thereby are time-barred — Contract 
Novation— Parties entering into agreement for dis- 
charging outstanding debt—Right to revert to original 
position reserved, if debtor fails to complete new trans- 
action——Held no notation and sutton original cause 
of action not barred. i 

Acknowledgment is one of the usual forms which 
is usually treated in the Funjab as a promise to pay 
within the meaning of s. #5 (3), Contract Act. When 
a promise falls under this section, it conatitutes a valid 
agreement for the purpose of suing, whether there is 
a fresh consideration for the promise or not, and it is 
immaterial whether the debts covered thereby are 
within limitation or not. ` 

Where an original debt was due and an agree- 
ment was entered into between the parties for the 
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purpose of discharging it butthe parties contemplat- 
ed thatthere should be a reversion to the original 
position if the debtor failed to complete the transac- 
tion, there was no true novation and there is no 
barto a suit on the original cause of action. 


S.C. A. from the decree of the Senior 
Sub-Judge, Rohtak, dated January 6, 1938. 
i Mr. Fagir Chand Mitial, for the Appel- 
ant. 

Mr. Qabul Chand, for the Respondent. 

Judgment.—It is aileged that the defen- 
dant had money dealings with the plaintiff. 
In 193i the defendant made the usual ac- 
knowledgment of a balance due in the 
plaintiff's bahi, the sum acknowledged being 
Ks. 632-5-9. Subsequently, it is said that 
the parties entered into an agreement by 
which the defendant paid a certain sum of 
money and either mortgaged or agreed to 
mortgage some land in discharge of the 
remainder of his debt. When the parties 
appeared for mutation the defendant 
backed cut of this part of the agreement 
and the plaintiff now sues for the balance 
due on the former acknowledgment. The 
suit was rejected by the trial Court on the 
ground that the plaintiff could no longer 
sue on the basis of the original acknow- 
Iedgment but could only sue on the basis 
of the subsequent agreement. It has fur- 
ther held that the plaintiff had failed to 


show that the balance struck in 1934 was in - 


respect of debts which were not yet time- 
barred. On appeal the Senior Subordinate 
Judge has held that the plaintiff was entitled 
to sue on the balance due in respect of the 
earlier acknowledgment. He was accord- 
ingly granted a decree for this balance, 
but without interest, as he had failed to 
comply with the statutory requirements 
governing the regulation of accounts. The 
defendant has appeeled against this decree, 

The arguments advanced before me are 
much the same which were advanced before 
the Courts below. As regards the question 
of limitation, itis to be observed that the 
acknowledgment is one of the usual forms 
which is usually treated in this province 
as a promise to pay within the meaning of 
s. 29 (3), Contract Act, 1872. When a pro- 
mise falls under this section, it cyrstitutes 
a valid agreement for the purpose of suing, 
whether there is a fresh consideration for 
the promise cr not, and it is immaterial 
whether the debts cuvered thereby are 
within limitation or not. With regard to 
the existence of the original debt, there can 


be no dvubt from the evidence that this- 


debt was due and it is confirmed by the 
subsequent conduct of the defendant, who 
relies upon the agreement which is made 
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for tbe purpose of discharging it. It is 
again clear from the conduct of the defen- 
dant that he did not consider that the new 
ngreement was to be final until the time 
came fot mutation and it is in evidence 
that the parties contemplated that there 
should be a reversion to the original position 
if the defendant failed to complete the 
transaction. Ifthere is a proposal to dis- 
charge a debt in this way, but the right of 
reverting to original position is reserved 
unless the new transaction is complete, 
there is no true novation and there is no 
bar to a suit on the original cause of action. 
In my opinion, the judgment of the lower 
Appellate Court is in accordance with law 
and the appeal must be dismissed with 
costs. 
D. Appeal dismissed. 


_ NAGPUR HIGH COURT 
Oivil Revision No. 598 of 1937 
April 6, 1938 
Nryoar, J. 
LAXMAN WASUVEO PARANJPE— 
DEFENDANT—APPLIOANT 
versus 

NAGPUR MUNIOIPAL COMMITTEE, 

NAGPUR—Oppostts PARTY 

C. P. Municipalities Act (II of 1922), s. 66, Rules 
under, r. 12 (a)—Test to determine whether water is 
used. for non-domestic purpose—Part of dwelling house 
of rate-payer used for residence of his in-door 
patients Water used for personal convenience of such 
patients whether domestically used. 

The true test asto whether water is used for non- 
domestic purposes is to see whether the water is 
directly used for any trade or business. Ifthe trade 
or business requires for its prosecution the direct use 
of waterthat useis clearly non-domestic, but when 


_the business is of a nature where the use of the water 


is only incidental although it may be necessary so 
far asthe pergons connected with the business are 
concerned, then it does not cease to ba a domestic 
purpose. Thus when a medical practitioner uses a 
part of his dwelling house for providing accommoda- 
tion for the residence of his in-door patients, he does 
not use the water directly for his business. The 
water is used incidentally by persons for the same 
purpose for which he himself uses it as a part of 
the amenities of the building temporarily occupied 
by them, The water therefore uged in connection 
withthe hospital, that is to say, by the in-door 
patients residing in the building isnot used for any 
purpose other than domestic purpose. The use of 
water for drinking or wafhing is admittedly ® 
demestic purpose, It does not cease to be domestical- 
ly used only because it is used by the patientS as 
opposed to the owner or his family or that the part 
of the dwellinghouse is used for a professional or 
business purposes, Barnard Castle Urban Councit v. 
Wilson (1), Pidgeon v. Great Yarmouth Waterworks 
Company (2), South-West Subburban Water Co. v. 
St. Marylebone Union (3), Harrogate Corporation v. 
Mackay (4), Metropolitan Water Board v. Colley’s 


oo 


oo 
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Patents, Lid. (5), Colley's Patents, Ltd. v. Metropolitan 
Water Board 16) and Metropolitan Water Board v. 
Avery (7), relied on. i 


0O. `'R. App. of the decree of the Court of 


Small Causes, Nagpur, dated July 9, 1937, 


in. Civil Suit No 1782 of 1935, 


Mr. R. N. Padhye, for the Applicant. 
Dr. W. S. Barlinge, for the Opposite 
Party. 


: Order.—This is a defendant's application 
in revision against the judgment of the 
Small Cause Court, Nagpur, in Civil Suit 
No. 1782 of 1935, decided on July 9, 1937. 

The applicant owns and occupies a 
building in Circle No, 1 in Nagpur City 
which is assessed to private water rate 
on the annual Jetting . value of the 
building. A. part of that building is 
used for his private residence and part 
of it as a hospital... The Municipal Com- 
mittee fixed a meter on the service pipe 
which supplied water to the building, and 
demanded from the. applicant the charges 
for providing and maintaining the meter. 
The applicant protested against the fixation 
of the meter as the water was used by him 
only for domestic purposes and refused to 
pay the charges which amounted to 
Rs.. 46 0. 

It was. to recover that amount that the 
Municipal Oommittee, Nagpur, . fled the 
suit out of which this revision petition 
arises. The issue which arose in the suit 
was whether the water used by, the indoor 
Patients residing inthe applicant’s building 
was used for domestic purposes.. The 
lower Court held that it was not a domestic 
purpose and decreed the claim. 

The only question. that arises for -deter- 
mination is whether or not the water which 
was consumed for the hospital purposes, 
namely, by the in-door patients for drinking, 
washing and such other household purposes 
can be said to have been used for domestic 
purposes. ` 

Before dealing with the issue, it is 
necessary to advert to the Rules framed 
bythe Lecal. Government under s. 66-of 
the ©. P. Municipalities Act. Rule; 1 


ays: 
“There shall be imposed on every building or 


-land which has a priwatesupply from the Municipal 


water works or any iesidents whereof use water 
from such supply a water rate according to the 
following scale on its gross annual tental value.” 
Rule: 1] says: 

- “]f:the Committees think that in any building or 
land having a private supply, more water than & 
quantity circulated at the rate of 2.000 gallons for 
every rupee paid as rate is used, a meter. may, at 
the, cost .of the Committee, be fixed on such part 


of the: communiction-pipe as the Committee think fit 
and.thereupon an additional rate for the quantity 
used in excess of that covered by the rate. under 
r..1 shall be paid, ete.” 

Rule 12 (a) says: 

“Every person on whose pipe a meter is put by 
the Committee, shall, in addition to the rate 
otherwise payable for the use of the water, pay 
the following rate for the cost of providing and 
maintaining the meter. If the size of the meter be 
4 inch, then Rs, 6per annum when water is used for 
trade or other than domestic purposes.” 

Rule 13 provides for special rate for 
supply of water toa mill, factcry, educational 
or medical institution to be settled by 
special agreement. 

It would appear that r.1 although wide 
in its terms, mainly refers to buildings: 
which are. ordinarily used as dwelling 
houses where the supply of water is 
regarded as one of the amenities of a 
house. The tax is assessed on the grose 
annual rental value of the building as 
a whole and the water supply is intended 
to be given for the use of the residents, 
that is, persons residing in that building. 
There is no dispute that the water so 
used is used for a domestic purpose. 

Rule 1 is wide enough to include . ə 
case of a building where the private 
supply of water may be used for trade or 
such other purpose except such cases ass 
fall under r. 13. Rulé 11 isquite general 
in its terms as r. 1 and does not expressly 
restrict the user to domestic purpose only. 
It is when r, Ll is read with r.12 that one 
can gather, that Rule contemplates the use 
of water for domestic purpose only. -Meters 
are fixed both under r. 1l and r. 12, but 
in the former case, the Municipal» Com- 
mi:tee has to bear the cost, and in the 
latter case, the person on whose pipe -it 
is put has to pay for the cost of providing 
and maintaining at certain specified rate. 

If the case falls under r. 11, the Municipal 
Committee's suit must fail. The learned 
Counsel for the Municipal Committee 
vigorously contends that the water which 
is used by the applicant for his hospital 
purposes ‘is used for ‘other than domestic 
purposes”—the expression used in r. 12 (a). 

It is not easy to frame a comprehensive 
and precise definition of the expression 
“domestic uses” or “dcmestic purposes” 
The word “domestic” orid narily means per: 
taining to one’s home or one’s housebold 
or family (Webster’s Dictionary). That will 
include, therefore,the use of water for the 
ordinary and reasonable purposes of domestic 
life, such as drinking, cocking, washing 
and cleansing, and for watering of garden: 
forming part of the amenities of a house 
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The learned Counsel for the Municipal 
Committee contends that the domestic use 
postulates two conditions: (1) that the 
water must be used only by the rate-payer 
and the members of his family, and (2) 
that the building in respect of which the 
rate is payable must not be used for any 
Purpose other than that of a dwelling 
house of the ratepayer. Although he 
concedes that the use of the water for 
drinking, cooking ot washing is in itself 
a domestic purpose, he argues that it 
ceases to be a domestic purpose if the 
use is by persons other than the tax payer 
or the members of his family and when 
it is in a part of the building which is 
set apart as a hospital connected with his 
medical business, motwithstanding that it 
may be for drinking, cooking or washing. 
So according tn him the Person who 
actually uses the water and the character 
of the „building in which the water is used 
determine the limits of the definition of 
the terms “domestic use” or ‘domestic 
purposes”. The argument is at first sight 
impressive but on analysis would be found 
to be inconclusive. Let us take the various 
situations which are likely to arise in the 
ordinary course of human life and examine 
each in the light of the principle contended 
for. Water may be used for drinking, 
washing, etc, by the rate-payer and the 
members of his family, dependents, servants 
and any animals kept by him; it may 
also be used by his guests who casually 
comé to reside in his house; it may be 
used by persons invited to a marriage 
feast, or if the rate-payer happens 4to own 
a large building which is much more than 
what is required for his private use, 
the surplus portion of the building may be 
used for entertaining Paying guests; or to 
take other class of instances, a part of the 
building may be used for flour mill run by 
a steam engine or an aerated water factory. 
In this range of the variety of the use to 
which the building can be put, there would 
be no difficulty in distinguishing the 
last two instances as those in which the 
water is used for other than domestic 
Purposes, but it is not so easy to draw the 
line of distinction between the cases of 
causal guests and paying guests using 
the water. Apart from the distinguishing 
circumstance that one set of persons pays 
for the amenities and another set does 
not pay, both fall into the same class in 
80 far as the character of the use of the 
Water is concerned. It cannot be reason- 
bly contended that -when “a Yate-payer 
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entertains a guest- in his house, the water 
used by tha guestis not used for domestic 
purposes, because he happens to be a person 
outside the group of the rate-payer’s 
family. The non-applicant’s learned Counsel 
was obliged to concede that in such a 
case the use of the water by the guest did not 
fall outside the ambit of the meaning of the 
expression ‘‘domestic use”. If thatis so, 
why should the use by the same person 
be regarded as non-domestic besauge he 
happens to pay for his boarding and lodging? 
Both the non-paying and paying guests, so 
long as they occupy any portion of the house, 
become ‘residents’ of the house and 
consequently any use of water by them will 
not take the case out of the category of cases 
contemplated in r. 1 of the Rules framed 
by the Local Government. The building 
will not cease to be a dwelling house 
providing amenities as any dwelling house 
would. because a part of it happens to be 
occupied by persons not related to or 
dependent on the rate-payer. The true test 
appears to be whether the water is directly 
used for any trade or business. If the 
trade or business requires for its prosecu- 
tion, the direct use of water that use is 
clearly non-domestic, but when the business 


is of a nature where the use of the water ` 


is only incidental although it may be 
necessary so far as the personsconnected 
with the business are concerned, than 
it does not cease to be a domestic purpose. 
Thus when a medical practitioner uses a 
part of his dwelling house for providing 
accommodation for the residence of his 
in-door patients he does not use the 
water directly for his business. The water 
is used incidentally by persons for the 
same purpose for which he himself uses it 
as apart of the amenities of the building 
temporarily occupied by them. I am there- 
fore of the opinion that the water used in 
connection with the hospital, that is to say 
by the in-door patients residing in the build- 
ing is not used for any purpose othsr than 
domestic purpose. 

Any doubt as to the answer t> the ques- 
tion under consideration is dispelled: by 
a glance at the course of decisions in Eng- 
land bearing on the gonstruction of the 
expression “domestic use” or ‘domestic 
purposes“. ‘The leading cise on the point 
appears to be Barnard Castle Urban Coun- 
cil v. Wi'son (1). There the governors of 
a school constructed a swimming bath for 
the use of boys. “A fee was charged for 
. (1) (1902) 2 Oh, 746; 71 L J Oh. 825; 87 L T 279; 51 
W R102318 T L R748. 


‘drinking and sanitary purpcses. 
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the uee of the bath. It was ecmpulsory for 
the boarders but was charged to such only 
of the day boys as used the bath. The 
question arcse whether under the circum- 
stances the water supplied t the bath was 
not supplied for domestic purposes within 
the meaning of s. 53 cf the Waterworks 
Clauses Act of 1863, but was supplied for 
business of the school. The contention 
which has been raised in this case was also 
put forward in that case. Romer, L. J., 
dealing with that contention observed: 

“It has been argued that the only test whether a 
supply of water is required for domestic purposes is, 
whether the water is used and consumed by the 
occupier of the house for the private purposes of 
himself and his household. In my opinion that is 
too wide a proposition, and it is not the right test." 

After discussing the matter he concluded : 

“In my opinion you must approach the consider- 
ation of each case with some regard to what is 
reasonable, and see in each case whether the supply 
of water which is wanted is reasonably a supply for 
domestic purposes.” 

In Pidgeon v. Great Yarmouth Water- 
works Company (2), where the occupier of 
a dwelling house carried on the businegs 
of a boarding house keeper therein receiy- 
ing persons to beard and lodge who used 
the water of the company, water was only 
used in the house for cleansing, cooking, 
and It was 
held that having regard to the use of the 
water in the house, the occupier was entitled 
to demand a supply of water at the rates 
specified in the Act. for a supply for 
“domestic purposes”. Lord Alverstone, O. J. 
remarked in his judgment: 

“Although it is true that the appellant is carrying 
on the business of a boarding house-keeper, he is not 
using the water for the purposes of his business in 
any proper or just sense, or in any other sense than 
that the water has been supplied for the domestic 
use of inmates of the house.” 

Darling, J. held that: 

“where the water is used entirely for the domestic 
purposes of persons who are residing in the dwell- 
ing house which has been turned into a boarding 
house, I think that the supply is a supply for 
‘domestic purposes’ within the meaning of the 
statute.” ee 

Ohannel, J. explained that the words: 

“supply of water for any trade, manufacture, or 
business mean some more direct use of the water in 
that business than the mere use of it for domestic 
purposes by the inmates of the house,” 

In South West Suburban Water Co. 
St. Marylebone Unn (3), 
stressed that 

‘itis the character of the purpose, not the charac- 


Ve 
Buckley, J., 


ter of the promises in which the water is used, that 


is here the important factor.” 


2) (1902) 1 K B 310; 71.LJ.KB 61; 85 LP 632; 66 
J P’309; 18 TL R97. 
(3) (1804) 2K B 174; 13,1, J K B 347; 52 W R 378; 
68 J P 257; 2? LG R 567; 20 TL R299. °° 
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The learned Judge observed; 

“But although that which is carried on upon the 
premises is a business, it is, in my opinion, perfectly 
consistent that in business premises water may be 
wanted for domestic purposes. The'question is what 
is the character of the purpose, not what is the 
character of the place of user.” ` 

In Harrogate Corporation v. Mackay (4), 
it was held that water which is supplied to 
and used by a medical man for washing 
a motor car and for other purposes in con- 
neclicn therewith, the molor car being 
used by him for the purposes of his pro- 
fession or business of a physician and 
surgeon, is water supplied for domestic 
purpcses. In Metropolitan Water Board v. 
Colley’s Patents, Lid. 5), the questicn was 
whether water which was supplied to the 
factcry and there used for drinking and 
washing purposes. by the workpeople and 
fir cleansing urinals and water closets used 
by them was held to be water supplied 
for domestic purposes. There was a diver- 
gence cf view on the questicn whether 
residence on the premises was essential 
for the use of the water to be regarded as 
dcmestic use, but there was no disagree- 
ment that the water used by the work- 
people employed in the factory was water 
used for domestic purposes. Phillimcre, J. 
remarked that a house may be occupied 
solely forthe purpose of trade or business 
or of a profession or calling and yet require 
water fcr domestic purposes. The position 
was further elucidated by Lord Coleridge, J. 
by saying: 

“Water so used is not used for 8 domestic purpose 
if the person using it uses it in connection with or 
ancillary toa business. If the washing, the drink- 
ing and the sanitary use of the water be for the 
workman's vrivate convenience only, the fact that 
the water so used is supplied to a tactory, even left 
at night without a caretaker, does not take out of 
the description ‘domestic purpose’ where the work- 
man is on the premises at regular work.” 


That case went up in appeal and was 
heard by three learned Judges, Vaughan- 
Willians, L. J., Farwell, L. J. and 
Kennedy, L. J. Farwell, L. J. laid down the 
test to be “the use to which tke water is 


` put, not the nature of the premises” (see 


p. 694). Kennedy, L. J. (see p. 694, dealing 
with an argument, which it is unnecessary 
here to repeat, said : 

“The use ofthe water ia domestic or not domestic, 
not according to the elaborateness of the appliances, 
but according to the nature of its application.” 

The case went up ultimately to the House 
of Lords, and the decision is reported in 

(4) (1907) 2K B 611; 761. J K B 977; 97 L T 689! 
a P45& 518 J 601; 5L G R 876; 23 TLR 

(5) (1911) 2 K B 38; 80 LJK B929. 

*Pages of (1911) 2 K. B.—[d,| 
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Colley’s Patents, Ltd. v. Metropolitan Water - 


Board (6). Lord Mersey at p. 32* makes 
it clear that when water is used for the 
mere personal convenience of men em- 
ployed in a factory, it cannot be said to 
be water used for the purpose of the trade 
carried oa in that factory. I may only refer 
to one more case reported in Metropolitan 
Water Board v. Avery (7). That was a 
decision on an appeal from the case reported 
in Metropolitan Water Board v. Avery (8). 

In the last-mentioned case Buckley, L. J. 
had applied the test of the quality of the 
use in these words : 

“The test is not whether the water is consumed or 
used in the course of the trade but whether the user 
of the water is in its nature domestic.” 

That test was accepted by the House of 
Lords as a sound test. 

The authorities reviewed above clearly 
show that the contention raised on behalf 
of the Muricipal Committee is untenable. 
The use of the water for the personal con- 
venience of the in-door patients residing 
in the applicant’s building cannot be 
described as water used for purposes other 
than domestic. 

From tke foregoing discussion it is evi» 
dent that use of the water by persons other 
than the rate-payerand members of his 
family does not render the use other than 
domestic. The fact that the applicant uses 
his dwelling house partly for professional 
purposes, that is, for residence of his in-door 
patients, and that the water is used by 
patients for drinking or washing does not 
alter the character of the use. ‘The use 
of water for drinking or washing is ad- 
mittedly a domestic purpose. It does not 
cease to be domestically used only because 
it is used by the patients as opposed to the 
owner or his family or that the part of the 
dwelling house is used for a professional or 
business purposes, 

Tne result is that the application succeeds 
and the pluintiff’s suit stands dismissed 
with costs in both the Courts. Counsel's fee 


Ra. 30. 
8. Application succeeds. 
(8) (1912) AC 24; 81 LJ K B 128; 105 L T 674; 
7 8 51; 9 L G R 1158; 76 J P 33; 288 T LR 


48. 
(7) (1914) A 0118; 83 LJK B 178; 109 LT 762; 

58 J P 171; 7 J P 124; 12 LG R95;30T L R 
(8) (1914) 1 K B221. 


*Page of (1912) A. O.— [Hd] 
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PATNA HIGH COURT 
Civil Appeal No. 3 of 1938 
July 27, 1938 
Varma, J. 
Mahanth ACHUTANAND GIRI— 
DporER HOLDER——APPELLANT 
versus 
SARAN SINGH AND O01HBRS-—-JUDGMENT- 
Destors—REsPONDENTS 
Execution—Limitation—A and B_ claiming to 
execute decree obtained by deceased—Hzecution peti- 
tion by A on May 5, 1930— Objection by B—Agree- 
ment between parties—A allowing his execution to 
be dismissed on October 26, 1933—B succeeding in 
title suit and declared alone to be entitled to execute 
decree—-B filing execution petition on September 14, 
1936—Application held time-barred. 
Both A and B claimed to execute a mortgage 
decree obtained by the deceased. Execution petition 
was filed by Aon May 5, 1930. B objected. Both 
arrived at an agreement which was: “it is 
settled between the parties that A will be entitled 
to execute the decree, but that for a period up to 
October 31, 1933, he should not be allowed to take 
out of Court the money that may be realized in 
execution of the decree. If before October 31, 1933, 
B institutes a suit for declaration of his title, in 
that cage the money will remain in deposit until 
the disposal of the suit.” Accordingly B filed a 
suit and it was declared that B and not A was 
entitled to execute the decres, In the meantime 4 
had allowed his execution to be dismissed on 
October 26, 1933. B filed an execution petition on 
September 14, 1936, 4. e within three years from 
tober 26, 1933 : 
Oe that the rights ofthe judgment-debtors to 
raise the question of limitation could not be affect- 
ed by any agreement between persons with interests 
hostile to each other and who were carrying on 
litigation amongst themselves. Steps taken by one 
could not ensue to the benefit of another. Interest 
of B being hostile to that of A, stepstaken by A 
could not be taken advantage of by B. Consequent- 
ly B's application was time-barred. 
©. A. from an appellate order of the 
Sub-Judge, Gaya, dated September 23, 
1937. i 
Mesars. Mahabir Prasad and K. N. 
Varma, for the Appellant, 
Messrs. S. M. Mullick and Thakur A. D. 
Sinha, for the Respondents. 
Judgment.—This is an appeal by the 
decreeʻholder against the decision of the 
lower Appellate Court walen has held that 
his petition in execution is time-barred,’ 
The facts of the case may be briefly men- 
tioned as follows: ‘here was a mortgage 
decree, dated May 3, 1920, in fivour of 
one Buownath Gir. Jowards the decres, a 
part payment was made on June 15, 1927. 
Tt appears that Bhownath died aftes that, 
and on May 5, 1930, one Basudeo Gir 
initiated execution proceedings against 
the judgment-debtors. This execution was 
allowed to be dismissed by Basadeo on 
October 25, 1933. In between these two 
dates certain incidents occurred. On 
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November 12, 1930, i. e. soon after the exe- 
cution petition was filed by Basudeo Gir, 
one Raghunandan Gir entered objection 
alleging that Basudeo Gir should not ba 
allowed to execute the decree. This 
application was dismissed by the Munsif, 
and when Raghunandan went in appeal 
before the District Judge, the Munsif's 
order was upheld on July 16, 1931. Then 
it appears that Raghunandan came to this 
Court and at the time of the hearing, 
certain incidents occurred which seem to 
be the chief ground on which the present 
application is based. There were two 
appeals to this Court in that connection; 
one, Mise. Appeal No. 279 -of 1933, in 
which Mahanth Raghunandan Gir was the 
appellant and Basudeo Gir and others-were 
the respondents; and the other appeal was 
No. 103 of 1930, on behalf of Saman Singh 
and others against Basudeo Gir and another. 
Appeal No. 279 of 1931, which arose out of 
the application of the decree by Basudeo 
Gir was disposed of on April 24, 1933, in 
the following terms : 

7 “As between him and Basudeo Gir an agreement 
has been come to, and it is settled between the 
parties that Basudeo Gir will be entitled to execute 
the decree, but that fora period up to October 31, 
1933, he should not be allowed to take out of Court 
the money that may be realized, in execution of 
the, decree, Basudeo Gir agrees to it. If before 
October 31, 1933, Raghunandan Gir institutes a suit 
for declaration of his title, in that cage, the money 
will remain in deposit until the disposal of the 
suit. If on or before October 31, 1933, no suit is 
instituted by Raghunandan Gir, then the reepon- 
dent Basudeo Gir will be entitled to take away the 
money which may be realized in execution of the 
decree from the Court.” 


After this a title suit was filed by Raghu- 
nandan Gir on September 9, 1933, which 
was disposed of on June 20, 1935, declar- 
ing Raghunandan Gir to be entitled to 
execute the decree as the heir of Bhownath. 
The present execution petition was filed 
on September 14, 1936, by Raghunandan 
Gir whois represented by Achutanand Gir, 
The judgment-debtors object to this exe- 
cution on the ground that it is time-barred. 
The learned Munsif rejected that applica: 
tion, but the learned Subordinate Judge, 
before whom the judgment-debtors went 
in appeal, has allowed the objection. 

Mr. Mahabir Prasad, appearing on behalf 
“of ithe decree-holder, utges that on the facts 
of the case it should be held that the last 
date on which a step-in-aid of execution 
was taken was October 26, 1933, when 
Basudeo allowed the execution to be dis- 
missed and from that date the present 
application is well in time. The whole ques- 
tion, therefore, is whether the steps taken 
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by Basudeo could enure to the benefit of 
Raghunandan Gir. Looking at the record 
it is clear that ths interest of Raghunandan 
Gir was hostile to that of Basudeo Gir, and 
therefore steps taken by Basudeo cannot 
be taken advantage of by Raghunandan 
Gir. It may be that Basudeo and Raghu- 
nandan together agreed to actin a parti- 
cular manner; but the rights of the 
judgment-debtors to raise the question of 
limitation could not be affected by any 
agreement between persons with interests 
hostile to each other and who were carrying 
on litigation amongst themselves. For the 
purposes of this execution, it cannot be 
held after the decision of the Court, dated 
June 20, 1935, thas Basudeo was the proper 
person to initiate the execution proceedings 
on May 5, 1930. For this as well as for the 
reasons given by the learned Subordinate 
Judge, I would dismiss the appeal but in 
the circumstances of the case there will be 
no order as tocosts. Leave to appeal under 
the Letters Patent is refused. 
D. Appeal dismissed. 


pa 


LAHORE HIGH COURT 
Execution First Appeal No. 47 of 1938 
May 2, 1938 
Barns, J. 

Firu JHINDA RAM FATEH CHAND— 
APPELLANT 
versus 

MAHNI AND OTHERS—RESPONDENTS | 
Registration Act (XVI of 1908), s 17 (2) (vi)— 
Agreement relating to lease for 12 years including 
property of persons not applicants before Board, 
recorded by Board under s. 17, Punjab Relief of 
Indebtedness Act (VII of 1934) — Whether requires 
registration ~~Plea of lack of jurisdiction in Board 
to pass order — Civil Court, if can entertain it— 
S. £0, Punjab Relief of Indebtedness Act (VII of 

1934), scope of. oo, 

Tae a recorded bytheDebt Conciliation 
Board under s. 17, Punjab Relief of Indebtedness Act, 
relating to a lease fora period of 12 years, includes 
properties of persons who were not applicants before 
the Board, it requires registration, even if auch record 
of the agreement is considered a be a decree falling 

nder s. 17 (2) (vi), Registration Act. 
‘i pa bakah AN, 2}, Punjab Relief of Indebtedness 
Act, only debars a Civil Court from taking cognizance 
of certain classes of suits, and a Civil Court can take 
cognizance of a plea of lack of inherent jurisdiction 
in the Board to pass a certain order. 

Ex. F. A. from an order of the Sub- 
Judge, First Class, Cbiniot, dated Decem- 
ber 15, 1937. 

Messrs. Ram Chand Manchanda and 
Roop Chand, for the Appellant. 

Messrs. Abdul Aziz and Inder Dev, for 
the Respondents. . 
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Judgment.— This appeal arises out of an 
application for execution of an agreement 
mecorded by the Debs Conciliation Board 
ander s. 17, Punjab Relief of Indebtedness 
Act. The material facts were that one 
Mahni had applied to the Board for settle- 
ment of his debts. Notices were issued to 
the creditors and thereafter an agreement 
was recorded by the Board to which not 
only the applicant Mahni but two other 
persons named Wali Dad and Bhai Khan, 
his brothers, were parties. Neither Wal‘ 
Dad nor Bhai Khan had made any appli- 
cation to the Board according to law. By 
virtue of the agreement certain property 
was leased fora period of 12 years. The 
agreement does not clearly state to whom 
the property in question belonged but 
apparently the debts of Mahni, Wali Dad, 
Bhai Khan and Muhammad (who is dead), 
acousin of Mahni, were taken into consi- 
deration and presumably the property be- 
longing to these persons was involved. One 
of the creditors then proceeded to execute 
this agreement when an objection was 
raised on behalf of Mahni and others that 
the agreement could not be executed asa 
decree, a8 the Board had no jurisdiction to 
record the agreement under s. 17 as Wali 
Dad and Bhai Khan had not made any 
application to the Board. 

It was also contended that the agree- 
ment required registration as it related to 
a lease for a period of 12 years and 
secondly, even if it was to he considered as 
a decree falling under s. 17 (2) (vi), Regis- 
tration Act, it, needed registration as the 
agreement included properties of persons 
who were not applicants before the Board. 
Section 21, Punjab Relief of Indebtedness 
Act, is relied on by the jundgment-debtors; 
but that section cnly bars certain suits and 
does not appear to be in point. That sece 
tion only debars a Oivil Court from taking 
cognizance of certain classes of suits, and 
asat piesent advised, I do not see why a 
Civil Court should not be able to take 
cognizance of a plea of the kind raised in 
this case, viz., lack of inherent jurisdiction 
in the Board to pass a certain order. But 
I consider it unnecessary to decide this 
point, for, it seems to me clear that the 
agreement in question required registra- 
tion, as it amounted to a lease for 12 years. 
The Jearned Ovunsel for the appellant tried 
to argue that it was a ‘mortgage’ but the 
wording of the agreement appears to me to 
leave nc doubt that it was tantamount to a 
lease as it purported to be (mustajiri), and 
as such, it would fall under s. 17 (1) (d) 


LALDAS LAKSHMI DAS v. Je D. ITALIA (MADR.) 


761 


Registration Act. Section 1/ (2) (vi), which 
exempts certain classes of decrees from re- 
gistration, applies only to documents f :lling 
under cls. (b) and (c) ofs. 17 and not to 
those. falling under cl. (d) of that section. 
Moreover, even under s. 17 2) (vi) the agree- 
ment would have requircd registration as 
it comprised property which was extrane- 
ous to the subject-matter of tLe application 
of Mahni, which alone was before the 
Board. It seems to me, therefore that the 
agreement recorded by the Board cannot 
be received in evidence for want of regis- 
tration. I therefore uphold the decision of 
the Court below dismissing the application 
for execution of the said agreement on this 
ground, and dismiss the appeal. In view of 
all the circumstances, I leave the parties to 
bear their costs in this Court. 
D. Appeal dismissed. 


MADRAS HIGH COURT 

Civil Appeal No. 31 of 1938 
_  _ May 6, 1938 

Leaon, O. J. AND MADHAVAN Narr, J, 
LALDAS LAKSHMI DAS AND ANOTAER — 
APPELLANTS 
versus 

J. D. ITALIA—RESPONDENT 

Arbitration—Agreement to refer dispute to arbi- 
tration—Subsequently one party accusing other of 
froud—The other can ask Court to try matters 
affecting his honesty in open Court—Court can stay 
arbitration proceedings. 

When eubsequently to an agreement to refer ao 
dispute to arbitration, one of the parties accuses 
the other of fraud and invokes a clause in the arbi- 
tration, the other party which is charged with fraud 
can ask the Court that matters which affect hig 
honesty and integrity should be decided in open 
Court and the Oourt has discretion fo stay arbitra- 
tion proceedings. Russell v. Russell (1), relied on, 

O. A. from an order of Gentle, J., dated 
March 18, 19338. 

Messrs. V, T, Rangaswamy Iyengar and 
K. Ramaswamy Iyengar, for the Appel- 
lants. 

Mr. N. T. Shamanna, for the Respon- 
dent. 


Leach, C. J.—The appellants are a 
firm of merchants carrying on business in 
Madras. „For the perjod from August |, 
1936 to July 31, 1997, the respondent 
acted as their ‘guarantee’ broker ins the 
purchase of groundnuts. The terms of the 
respondent's employment were embodied 
in a written agreement, which provided 
that in the. event of any dispute arising 
under the agreement, the dispute should be 
referred to arbitration in Bombay. The 
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respondent was to be responsible for the 
weight, quality and refraction of the pur- 


chases made by him in the mofussil and ` 


the appellants were to be at liberty to 
refuse any lot of inferior quality despatched 
to them by him. By refraction was meant 
allowance for dirt and damaged and half- 
damaged seeds. Ths arrangement between 
the parties was that the respondent should 
issue certificates of quality before despatch- 
ing goods to the appellants in Madras, On 
arrival of the goods, the appellanis had 
them examined and if it was found that 
they were not of the quality stated by 
the respondent, he was responsible for the 
difference in value. After the agreement 
had been concluded, differences arose with 
regard to the amount claimed by the 
respondent as his commission, and the 
appellant accused the respondent of having 
fabricated documents witn reference to the 
quality of goods supplied by him. On 
November 29, 1937, the appellants gave 
notice to the respondent of their intention to 
invoke the arbitration clause of the agree- 
ment, and on December 17, their Advocate 
wrote tothe respondent's Solicitor inform: 
ing him. that they had nominated a gentle- 
man residing in Bombay as their arbitrator 
and calling upon him to nominate his arbi- 
trator within seven days. On receipt of 
this letter the respondent filed the suit out 
of which this appeal arises. His reason for 
doing so is that as there have been grave 
charges of fraud made against him—in fact 
the appellants went to the length of filing 
a criminal complaint agains; him—the 
question of issue between him and the 
appellants should be decided in open Court 
and not in private arbitration proceedings. 
Accordingly he applied to the Court for an 
order staying the arbitration proceedings. 
On the other hand, the appellants applied 
for an order staying the suit pending the 
decisicn of the arbitration. These applica- 
tions came before Gentle, J. on March 18, 
1938. The learned Judge decided that this 
was a case which should be triedin open 
Court and he directed the arbitration pro- 
ceedings to be stayed. Theappeal is from 
that order. 

The learned Advocate for the appellant 
properly concedes thatthe Court has dis- 
cretin to stay the arbitration proceedings 
but he says that this is not a ĉase in which 
this discretion shculd be exercised in favour 
of the: respondent's application. The sole 
question which we have got to decide is 
whether the learned Judge exercised the 
discretion vested in him properly. We have 
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no kesitation in holding that the discretion 
which he did exercise was exercised wisely, 
The questions at issue between the appel- 
lants and the respondent involve serious 
allegations of fraud, and the respondent 
has the right to ask the Court that matters 
waich affect his honesty and integrity 
should be decided in open Court. In this 
connection I will quote a passage from the 
judgment of Jessel, M. R. in Russell v. 
Russell (1) to be found at p. 476* of the 
report: 

“Though I quite agree it is within the discretion 
of the Court to say, where one of the two partners 
desires it, that a dispute shall not be referred to 
arbitration, yet I must consider for a moment, 
which of the two partners does desire to exclude 
arbitration, Does the party charging the fraud 
desire it, or the party charged with the fraud 
desire it? Where the party charged with the fraud 
desires it, I can perfectly understand the Court 
saying ‘I will not refer your character against 
your will to a private arbitrator, It seems to me 
in that case it is almost a matter of course to 
refuse the reference.” 

These observations have full application 
here. Tnere is no substance in this appeal 
and it must be dismissed with coste which 
will be tuxed in the ordinary way. | 

N. D. f Appeal dismissed. 
(1) (1880) 14 Oh. 471; 49 L J Oh. 268; 42 L T 112. 

* Page of (18°0) 14 Oh.—[Ed.] 





PATNA HIGH COURT 
Civil Appeal No.77 of 1932 
November 19, 1937 
Wort AND Manowar LALL, JJ. 
NRISHINGHA CHARAN NANDI 
OHOUDHRY—Puaintirre—A PPELLANT 
versus 

THAKUR ASHUTOSH DEO GHATWAL 

AND OTABRS-~LDEFENDANTS— RESPONDENTS 

Guardian and ward—Alienation by guardian— 
De facto~ Person claiming to be defacto guardian 
not shown to have acted as guardian of minor's 
estate but appearing only as self-appointed guar- 
dian for particular transaction—Such person is 
guardian ad hoc~—Power of guardian to alienate 
property, limits of — Alienation which can be 
attacked as fraudulent preference, if justified— 
Unauthorised guardian, tf can clothe himself with 
legal power, by claiming to be de facto guardian— 
Transfer by such guardian—Transaction not for 
benefit of estate nor compelled by pressure—Minor, 
if can repudiate it—Specijic performance—Suit for 
Plaintif not performing his part nor alleging 
that he is willing to do it—If can succeed—Trans- 
fer of Property Act (IV of 1882), s. 52—“ Any 
other party” whether mean only opposite party— 
Receiver-—Suit against—Receiver appointed by 
Court—Sanction of Court is necessary—Evidence— 
Statement in recital—Person making it alive at 
time of suit—Such person not called as witness— 
Statement, if admissible, 

Where a person claiming to be dg facto guardian 
of the minor is a self-appointed guardian limited toa 
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particular transaction, he is a guardian ad hoc and 
no more where there is no evidence that he had 
acted as guardian ofthe minor's estate nor had 
intermeddled therein, proof of which alone would 
justify a finding that he wasa guardian de facto. 
Harilal Ranchhod v. Gordhan Keshav (2), relied 
on. [p. 766, col, 1.) 

The power of a manager foran infant heir to 
charge ancestral estate js a limited and qualified 
power only to be exercised rightly in a case of 
need orfor the benefit of the estate. The power 
can be used to ward off effectively, danger to the 
estate and the transaction which might in certain 
circumstances be attacked as fraudulent preference, 
its purpose being to put the estate beyond the 
reach of the custom could not be held to be of 
that nature. This is specially so when the transac- 
tion is both speculative and imprudent, Hunoo- 
manpershad Pandey v. Babooee” Munraj Koonweree 
(6) and Palaniappa Chetty v. Devasikamony 
Pandara Sannadhi (7), relied on, Hemraj Dattubuva v. 
Nathu (4), distinguished. [p. 766, col. 2; p. 767, col. 1.] 

Per Manohar Lali, J.—A de fecto guardian by 
reason of his being de facto guardian may assume 
important responsibilities in relation to the minor's 
property, and be thereby liable for any damage 
that may be occasioned by his wilfully meddling 
with the affairs of the minor's estate, but by so 
doing he cannot clothe himself with any legal 
power to dispose of the property of the minor and 
cannot by simply arrogating to himself the res- 
ponsibilities of a de facto guardian be allowed to 
legally deal with or transfer the properties of the 
minor, Such a transfer is wholly unauthorized 
and the question of any benefit to the minor is 
besides the question. An honest money-lender or a 
person who honestly takes transfer of a minor's 
estate should be careful to see that the person who 
is making the transfer in question is either a legal 
and natural guardian or a guardian appointed by 
the Court or isa person who is actually manag- 
ing the estate for the minor in which hehas an 
interest. Tulsidas v, Raisingji Fulabhat (3), com- 
mented upcn, Mata Din v. Ahmad Ali (5) and 
Hunoomanpershad Pandey v. Babooee Munraj 
Koonweree (6), explained, [p, 769, col. 2; p. 770, col. 2.] 

Per Manohar Lall, J.—Where the transaction in 
question wag neither forthe benefit of the estate of 
the minor nor was it compelled by any pressure 
on the estate, nor was it such as a prudent owner 
would reasonably enter into, unless the benefit of 
the estate within the technical meaning of the 
expression is established, it is open to the minor to 
repudiate it Palaniappa Chetty v. Devasikamony 
Pandara Sannadhi (1), relied on. |p. 771, cols, 1 & 3,] 

Where in a suit for possession in pursuance of a 
contract it is established that the plaintiff has not 
performed his part of the contract nor does he 
allege nor does he prove that he was ready and 
willing to perform his part of the contract, that is 
fatal to the success of the plaintiff in the action. 

‘Lp. 768, col. 2.| 

Obiter per Wort, J.— Words “ any other party” 
in s. 52, Transfer of Property Act, are not in any 
a only to any opposite party. [p. 768, 
col. 1. 

It is necessary to obtain sanction of the Court 
before bringing an action for possession of proper- 
ty in possession of a Receiver appointed by the 
Court. In re Henry Pound, Son & Hutchins, Ltd. 
41), relied on. 

Per Manohar Lali, J—Where the maker of the 
statement in the recital is alive at the date of 
the trial but js not examined as a witness, that 
statement is inadmissible. [p. 769, col. 2.] 
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©. A. from the original decree of the Sut- 
Judge, Deoghar, dated March 2, 1932, 

Sir Sultan Ahmed, Messrs. 8. N. Bose and 
Mustafi, for the Appell:nt. 

Messrs. P. C. Manuk, B. C. De, N.C. 
Ghosh S. N. Basu, S. N. Banerji, Mojibur 
Rahman and N. C. Dutt, for the Respond- 
ents. 

Wort, J.—This is the plaintiff's appeal 
and arises out of an action for possession 
of the Basourt mahal described as the 
town portion of the Rohini Taluk being 
one of the Birbhum Gkatwali eatates. The 
claim was made under a lease of Febru- 
ary 23, 1926. The grant was made by 
cne Ravaneshwar Prasad Singh purporting 
to act on behalf of himself and on behalf of 
Lachmi Kueri, his minor daughter-in law, 
the consideration being a salami or pre- 
mium of Rs. 3,000, and Rs. 1,200 per annum 
being the rent reserved, The defendants 
to this acticn were: 

Major Alfred Agabeg now deceased-— 
defendant No 1. 

Thakur Ashutosh Deo, the Ghatwal— 
defend:nt No. 2, - 

Ravaneshwar Prasad Singh—defendant 
No. 3, whom I have already mentioned; 

Lachmi Kueri, the minor daugther of 
Thakur Ashutosh Deo—defendant No. 4, and, 

Ramesh Chandra Sinha, Receiver of the 
Rohini Ghatwali estate—defendant No. 5. 

The root of the plaintiff's title for the 
purpose of this litigation was a deed of 
gift by the ghatwal (defendant No. 2) to his 
minor daughter Lachmi Kueri (defendant 
No. 4). This gift was by a deed dated 
December 26, 1925, registered on March 17, 
1926. The learned Subordinate Judge in 
the Court below has held that the date of 
execution was not as stated in the deed 
but was March 17, 1926~-the date of 
registration, the deed having in fact been 
ante dated. Itisimportant to nolice a fact 
which in my judgment concludes this case, 
and ihat is that the learned Judge in the 
Court below has held that the deed of gift 
was not a gift in favour of Ravaneshwar 
Prasad Singh in the benami name of the 
ghatwal's daughter, but was in fact, as 
tLe deed purpcrted tc show, a gift, in favour 
of l achmi Kueri, the piner daughter. This.. 
finding has been accepted by the appellant. 
Now, this finding of the learned Sybordi- 
nate Judge necessitated an alternative case 
by tLe plaintiff in this Court and that was 
that the grant of the lease by Ravaneshwar 
on behalf of himself and Lachmi Kueri 
was for the benefit of the minor's estate. 
The learned Judge in the Court below has- 
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held that this has not been proved, and in 
fact it was not alleged by the plaintiff ner 
was any evidence adduced on behalf of the 
plaintiff with regard to this matter. The 
defence tothe action was that the gift was 
invalid as having been made whilst a 
Receiver was in posssssion and the property 
was under attachment without the con- 
sent of the Receiver, because the ghatwali 
was inalienable as held by a decision of 
their Lordships of the Judicial Committee 
of the Privy Council to which reference 
will be presently made. The Judge decided 
this matter in the plaintiff's favour, hold- 
ing firet of all that the gift was merely of 
a life-interest that the property was not 
in possession of the Receiver but in posses- 
sion of Major Agabeg defendant No. land 
that there had been in fact no attachment. 
A further defence was that the gift was 
made during a certain litigation regarding 
the title, and that the doctrine of lis pen- 
dens applied. The Judge has held in favour 
of tte defendant on this last point, coming 
to the conclusion (as I have already stated) 
that the actual date of the execution of the 
deed of gift was March 17, 1925, and not 
the date set out in the deed itself. 

lt was also contended by the defendants 
that Ravaneshwar had no authority as a 
guardian, the Judge holding that even if 
Ravaneshwar was ade facto guardian, he 
had no right to transfer the property as no 
benefit to the minor's estate had been 
proved. The next defence was that the 
action of Ravaneshwar in granting the lease 
was induced by undue infinence, this ques 
tion being decided by the Judge in the 
affirmative and his finding has not been 
controverted in this Court. That tinding 
alone in my judgment is enough to dispose 
of the appeal against the appellant. Tu 
addition the learned Judge has held that 
there was want of matuality and that the 
consideraticn was inadequate, but those 
questions do not arise. As regards the 
necessity of a sanction of the Oourt this 
finding was in favour of the plaintiff; I am 
referring to the contention that it was 
necessary to get the sanction of the Court 
for the purpose of bringing this action. In 
my judgment the learned Judge was in 
error in coming to tifis finding as ‘will be 
seen from the observations which I am 
about to make, namely that thg estate was 
in possession of the Receiver through Major 
Agabeg, both of whom being officers of the 
Court, it was necessary to apply tc the 
Court for sanction for the purpose of bring- 
ing this action for possession. This is clearly 
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established in the decision in In re Henry 
Pound, Son & Hutchins, Ltd. (1) the passage 
upon which I rely appearing at p. 422* in 
the judgment of Fry, L. J. Now Fry, L. J. 


is reported to have said; 

“Now, where property is in possession of an officer 
of the Oourt, and there are legal or equitable rights 
in that proparty not vested in the parties to the 
action or the persons who are before the Court, which 
legal or equitable rights are not the subject of the 
administration then going on, then the Court re- 
quires that the person who claimsto enforce those 
rights shall apply for leave to enforce them. The 
right may be a right to take possession, or a right 


to bring an action, or a right to do various other - 
things but the Court requires an application bo” 


be made to it”. 4 

The action again would fail on that 
point. Now, in order to deal with the 
points which have been argued before this 
Oourt, a statement of certain facts must be 
made and‘I propose to state them as briefly 
as possible. The ghatwal (defendant No. 2) 
succeeded to this property (i. e. the Rohini 
Taluk) in 1911 and either at that time or 
soon after (it isfquite immaterial when) 
became indebted to a number of creditors 
of whom Major Agabeg was one. Agabeg 
was put into possession of the estate under 
a deed of managership on May 4, 1914, 
in consideration of moneys already owing 
to him and of further advances then, made 
or about to be made. He was dismissed by 
the ghatwal on November 4, of the same 
year but brought two suits—one to enforce 
his rights under the deed of managership 
and the other a suit for debts which were 
owing to him by the ghatwal. He suc- 
ceeded and was reinstated in the manager- 
ship. On April 5, 1917, he was granted a 
usufructuray mortgage for ten years of the 
Basouri mahal that is the portion of the 
estate with which we are concerned in this 
case. The annual value was fixed at a sum 
of Rs. 10,227 odd from which were to be 
deducted certain recurring annual charges 
leaving a balance of approximately of 
Rs. 5,000 from which Agabeg was to satisfy 
his dues. Ultimately he gave up possession 
which he had got under the mortgage of 
April 10, 1928, just before his death, 


having informed the Gourt that his dues - 


were satisfied, a fact which is important 
as [ shall presently show. Temporarily 
Agabeg’s assistant was appointed a manager 
of the estate and ultimately in January 
1929, the Receiver, who had been appointed 
some years before as Receiver of the estate, 
was put in actual possession of this 
portion of the estate, being already in 


(1) (1889) 42 Oh. D 402; 58 L J Oh, 792. 
*Pageof (1689) 42 Oh. D.—[Hd.] : 
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actual possessicn of the other portion. In 
tte meantime, anumter cf creditors bad 
obtained decrees and in execution on Janu- 
ary 8, 1917, the Receiver, who is defendant 
No. 5 in.this action, was appointed at the 
instance cf two of them, Musammat Sundari 
and Debi Lrasad Marwari. This resulted in 
the litigation, the later stages of which 
have been held to attract the doctrine of 
lis pendens. 

A Rule was granted by this Court calling 
upon the creditors to show cause why the 
Receiver should not be discharged. There 


“wasa Compromise by which Agabeg's rights 


were allowed to remain intact, the ghatwal 
was to get Rs. 350 per mensem as mainten- 
ance, and Agabeg was to hand over the 
surplus rents and profits of the estate to the 
Receiver for the benefit of the creditors. 
The matter again came before the Subordi- 
nate Judge in the following circumstances. 
Another creditor Sripati Nath Roy had 
obtained a decree for Rs. 8,385 on Decem- 
ber 8, 1915, In execution, this Receiver 
(defendant No. 5) had been appointed a 
Receiver of the estate. There was an 
objection by Agabeg and a compromise 
was effected ultimately. The matter having 
gone to the High Court, the High Court 
by its judgment of May 26, 1919, propound- 
ed a certain scheme, the interpretation of 
which raises one of the questions argaed 
by Sir Sultan Ahmed on behalf of the 
appellant, the question being whether 
Agaheg was in possession under the usu- 
fructuary-mortgage or whether the Court 
by the Receiver and Agabeg as manager 
was in possession. Again in 1921 one 


‘Bansidhar (one of the creditors) started an 


execution against the estate. This creditor 
was one of thcse who had been 
parties to the order of the High 
Court but asked for attachment 
in his execution. On September 15, 1923, 
the Subordinate Judge dismissed his 


application holding that the’ ghatwali was 
inalienable. 


On December 9, 1924, this 
Court reversed the decision of the Subordi- 
nate Judge hclding that the- ghatwali was 


. alienable. There was a stay of execution 
` and an appeal to the Judicial Committee 


of the Privy Council. Their Lordships of 
the Privy Council set aside the judgment 
of this Court, holding that the ghatwali 
was inalienable. This was cn April 24, 
1928. It will be seen that it was durirg this 
litigation that the gift and the lease were 
made. Sir Sultan Ahmad at the outset admit 
ted that if the estate, including of course the 
Basouri mahal whichis the subject-matter 


oc 
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of this appeal, was in the hands of the 
Receiver atthe time of the gift, his case 
must fail as the foundation of his title under 
the lease would be gone. For the purpose 
of dsziding whether his contention is right, 
the order in the decision of this Court 
dated May 28, 1919, as I have already 
stated, must be construed. 
Although I prop2se to deal with this 
matter in the observations which I shall 
make, the question in my judgment does 
not arise having regard to the decision with 
regard tothe matter and the lease itself, 
as Ihave already stated, was held not to 
have been a farzi transaction. The gift 
was as it purported to bea giftin favour 
of the minor daughter. The right to grant 
the lease therefore was with these who in 
proper circumstances had power to 
alienate the property of the minor, and as 
I have already pointed out, there was no 
case in support of this made in the plaint 
nor was any evidence adduced with regard 
to the matter, although in the written 
statement of defendant No. 4 it was 
perhaps not very clearly pleaded. It has 
been held, as I have said, by the Sub» 
ordinate Judge that- Ravaneshwar had no 
authority as a de hae guardian to alienate 
the estate (if such could be described) of 
the minor. Sir Sultan Ahmed attempted to 
meet this finding of the learned Judge in the 
Court below by contending first that in 
fact the husband, who ordinarily would 
be under the law the guardian of his 
minor wife, was a minor himself at tha 
time, and alternatively that Ravaneshwar 
was ade facto guardian. As regards the 
minority of the husband, Sir Sultan 
Atmed relies upon various parts of the 
record of this case from which he would 
ask us to draw an inference in support of 
his contention; but asto evidence in the 
matter, there is none on the part of the plain- 
tiff. Now, such evidence as there is which 
was adduced by the defendants—I refer 
particularly to the evidence of Ram Narain 
Singh (witness No. 1 for defendant No. 4) 
—if accepted would show that the 
husband was major at the time 
the lease was made. It is not denied 
that a de facto guardian has certain 
responsibilities and, liabilities to some» 
extent analogous to those of an executor 
de son tort, but Sir Sultan Ahmed centends 
that along side these responsibilities and 
liabilities are certain rights amongst which 
is the right to alienate the estate of a minor 
for the benefit of the estate. On this parti- 
cular point in the circumstances of: this 
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case, we are, in my judgment, not so 
much ccncerned with the rights of a de 
facto guardian to alienate a minor's estate 
as we are to decide whether in this case 
Ravaneshwar was a de facto guardian. 
Ravaneshwar wasin the first place a self- 
appointed guardian and that appointment, 
in the state of the evidence before us, 
must be held to have been limited to the 
transaction in this case. He was, in my 
judgment, a guardian ad hoc and no more. 
There is no evidence that he had acted as 
guardian of the minor’s estate nor had 
intermeddled therein, proof which alone 
would justify a finding that he was a 
guardian defacto. Thisdistinction between 
a de facto guardian and a guardian ad hoc 
was drawn by the Chief Justice in Harilal 

` Ranchhod v. Gordhan Keshav (2), at p. 1041* 
where this statement was made: 

“I am not prepared to say that a person who over 
many years has never intermeddled or acted as a 
guardian can then come forward and claim to be 
a guardian de facto and authorized to sell property 
on behalf of a minor.” i 
_ For the reasons which I have given, I do 
not think that the case in Tulsidas v. 
Raisingji Fulabhai (3), nor the case in 
Hemraj Dattubuva v. Nathu (4), are in point 
as in those cases the question was not so 
much as tu whether a person was a de facto 
guardian as what were the powere ofa de 
facto guardian. Mata Din v. Ahmad Ali 
(5), was also quoted, but there may be a 
distinction in that case although I do not 
so decide, on the ground that that was a 
case under Muhammadan Law. In my 
judgment Ravaneshwar could not correctly 
‘be described in this case as a de facto 
guardian; and whether de facto ot ad hoc, 
the matter is concluded by considerations 
which applied tothe question whether the 
grant of the lease was for the necessity 
and benefit therefore of the estate. As I 
have said, it is contended that the grant of 
the lease was for the benefit of the minors. 

- Neither alleged nor proved as we have 
seen, Sir Sultan Ahmad was forced to fall 
back on certain facts—admitted facts per- 
haps—which emerged from the evidence 
in the case. It was contended that the 

(2) 51 B 1040; 105 Ind. Cas. 722; A I R1927 Bom. 
611; 29 Bum. L R114 

(3) 57 B 40; 141 Ind. Oas, 17; A I R1933 Bom. 

“15; 34 Bom. LR 1483; Ind. Rul. (1933) Bom, 53 


F B). 4 
i A 54 B 525; 157 Ind. Oas. 406; A I R 1935 
Bom. 295; 37 Bom. L R 427; 8 R B 6B, 

(5) 39 TA 49; 13 Ind. Cas, 976; 34 A 213;9A L 
J 215; 16 O W N 338; 11M L T 145; (1912) M W 
N 183; 150 L J 270; 14 Bom, b R192; 150049; 
23M LUJ 6 (PO) 

*Page of 51 B—[Ed.] 
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act of the granting of that lease was that 
of a prudent manager fur the following 
reasons, first, that the net income of this 
portion of the estate was Rs. 5,134 odd and 
that as Agabeg was put in possession for 
at least two years after the granting of the 
lease, for at least that period there .was a 
sum of over Rs. 10,000 which would be 
swallowed up. It was at this time that the 
High Court had held that the estate was 
alienable and therefore Sir Sultan Ahmed 
points out the creditors would probably take 
the whole: and the third fact was that the rent 
reserved was Rs. 1,209 per annum which 
would ensure to the minor an income of at 
least that amount. This contention is tan- 
tamount to saying that the ‘benefit,’ to 
secure which a prudent manager would act 
is to be determined upon the probable 
financial result of the transaction. It can- 
not be said in this case that the lease was 
granted in the ordinary course of manage- 
ment of the minor's property for one reason 
alone that there was no evidence that apart 
from this gift the minor had any property. 
And again the avowed purpose, according to 
the appellant's case, was to put the property 
beyond the reach of creditors. Thas, in my 
opinion, was not what was intended by 
their Lerdships of the Judicial Committee 
in the well known statement made in the 
leading case in Hunoumanpershad Pandey 
v. Babooee Munraj Koonweree (6), to the 
effect that the power of a manager foran 
infant heir to charge ancestral estate is a 
limited and qualitied power only to be 
exercised rightly in a case of need or for 
the benefit of the estate. I am paraphrasing 
the words used by their Lordships. Their 
Lordships of the Judicial Committee of the 
Privy Oouncilio the equally well-known case 
in Palaniappa Che:ty v. Devasikamony Pan- 
dara Sannadhi (7), referred to a later pas- 
sage in the judgment of Knight Bruce, L. J. 
in the leading case to this effect : 

“The actual pressure on the estate, the danger to` 
be averted, or the benefit to be conferred upon ‘it ` 
in the particular instance, is the thing to be 
regarded.” 

Lord Atkinson after quoting that passage 
proceeds to say that the words ‘benelit to 
the estate’ canno: be precisely defined but” 
include : 


“the preservation of the estate from extinction, the 
defence against hostile litigation..........the protection 


(8) 6M 1 A393; 18W R 81s; 2 Suther. 22; 1 
Sar, 552 (P 0). f 
(7) 44 IA 147; 39 Ind. Oas. 722; A I R 1917 P O. 
33; 40 M 709; 21 OW N7729: 15 A LJ 485: 1P L 
W 697; 33 M LJ 1; 19Bom. L R 587; 22M L. T:, 
1 garn) M W N 507; 260 Ld 153; 6 L W22% 
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«of it or portions from injury or deterioration by 


inundation,” 

and similar circumstances. To ward off 
effectively danger to the estate is what was 
in my opinicn meant, and I am convinced 
that the transaction, which might in cer- 
tain circumstances, be attacked as fraudu- 
lent preference, could rot, in my judgment, 
be held to be of that nature. In making 
this statement I rely particularly upon the 
contention of the appellant that the purpose 
of the lease was to put the property beyond 
the reach of creditors. 


It was the contention of Sir Sultan Ahmed 
that the words ‘benefit to the estate’ were not 
confined to the protection of the estate and 
he relied upon a statement to that effect of 
one of the learned Judges in the case 
reported in Hemraj Dattubuva v. Nathu (4), 
a case which I have referred to in another 
connection. But the transaction in this 
case, as the Judge in the Court below has 
pointed out, is both speculative and impru- 
dent. The annual income of this property 
was approximately Rs. 15,000 which was 
disposed of for a premium of Rs. 3,000 and 
a rent reserved of Rs. 1,200. Had the con- 
sideration to be paid been sufficient to pay 
off the creditors of the estate, the matter 
would have, in my judgment, been different 
but that could never be said under the 
circumstances of this case. There is another 
matter which puts the question of the 
benefit to the estate in my opinion beyond 
controversy. The circumstances under 
which this lease was granted were as fol- 
lows. Kavaneshwar is said to have hada 
contract with the ghatwal for the grant of 
apermanent mukarrari lease of the estate 
for which he was to pay a consideration of 
Rs. 10,000. He is alleged to have approach- 
ed the plaintiff to lend him Rs. 5,000, the 
balance required by him for the purpose of 
paying this consideraticn. It is alleged, but 
not proved according to the judgment of 
the Ocurt below, that there was in the result 
a contract by Ravaneshwar to assign his 
rights under this contract to the plaintiff, 
and, as this ecntract was not carried out 
although stamps had been purctased and 
other expenses incurred by Ravaneshwar, 
one of the officers (so called) of the plaintiff 
had filed a criminal cese for cheating and 
elso it was alleged the plaintiff was about 
to file a suit for specific performance of the 
contract. Under those circumstances the 
lease was granted. The defendants con- 
tended that it amounted to duress or undue 
influence. This ccntention was accepted by 
the Judge in the Court below and has not 
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been cuntroverted in this Oourt. That in 
my judgment, as I have already said, is an 
end of tke plaintiff's case. There cau be no 
questicn in those circumstances of the lease 
having been granied by a prudent manager 
for the benefit of the minor’s estate. That, 
in my judgment, concludes the case against 
the plaintiff. 4 

However I propose to deal shortly with the 
deed of gift. It wasin my judgment made 
at atime when the Receiver was in posses« 
sion, by the manager Agabeg. That a 
Receiver had been appointed we know, and 
whether Agabeg should retain possession 
or the Receiver, was the matter determined 
by this Court in the judgment to which 
1 have already referred. The Receiver 
necessarily was an officer of the Court, and 
so was Agabeg. That is clear from para. 1 
of the terms ofthe scheme. That he was to 
pay himself out of the rents and profits 
which arose from the property, the subject- 
matter of the usufructuary mortgage, would, 
in my judgment, make no difference. He 
was to account for the balance and the 
elaborate conditions as to his position as 
the person in possession of the Basouri 
mahal would have been irrelevant and 
would have formed no part of the scheme, 
had Basouri mahal been excluded from the 
operation of the order. It is to be remem- 
bered, and it is admitted as regards the 
remainder of the estate, that although 
Agabeg was in possession, he was in posses- 
sion for the Receiver and therefore for the 
Court. Upon the plain terms of the scheme 
particularly the first eight paragraphs, 
I am of the opinion that the possession 
was possession of the Uourt through the 
Receiver and Agabeg, the manager, I would 
refer to another matter of which I made a 
mention in the earlier part of my observa- 
tion and that is the fact of Agabeg announc- 
ing to the Court that his dues had been 
paid. Now, if the contention of Sir Sultan 
Ahmed is correct that the Basouri. mahal, 
the subject-matter of the usufructuary 
mortgage, is entirely outside the order made 
by the Conrt in the sense that that por- 
tion of the estate was not im possession of 
the Court through the Receiver and mana- 
ger, the proper course for Agabeg to have 
pursued would have been to give possession 
of that portion of the estate to Thakur 
Ashutosh Deo, the ghatwal. That fact at 
any Yate isd sufficient indication that the 
position of Agabeg in his own mind at any 
rate was by no means uncertain. 

I now come tothe question of lis pene 
dens. The litigation’ which proceeded to the 
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Privy Council was in Bansidhar's execution 
started in 1921 and concluded in 1928. 
The parties were Bansidhar on the one 
side and the ghatwal and Agabeg on the 
other ; the Receiver (defendant No. 5) was 
not a party. The contention on this point is 
with regard to s. 52, Transfer of Property 
Act: i 

"The property cannot be transferred or otherwise 
dealt with by any party to thesuit... so as to affect 
the rights of any other party thereto.” 

“Any other party thereto” is construed 
by Sir Sultan Ahmed as meaning “any oppo- 
site party or any party who has opposing 
interest” ; and, unless for the purpose of 
giving relief to the plaintif in the litiga- 
tion it is necessary to decide a controversy 
between the defendants, the doctrine of 
lis pendens would not apply. A number 
of authorities are relied upon including 
the case in Krishnayya v. Vasudeva Mal- 
layya (8) and also the cases decided by 
their Lordships of the Judicial Committee 
of the Privy Council, I think Mr. Manuk's 
contention in this connection is right, 
although I do not expressly decide the 
matter for the reason which I think I have 
sufficiently indicated by the obsesvations 


-Lhave already made, the question whether 


the doctrine of lis pendens applies in my 
judgment not strictly arising. But if Iam 
to express aview with regard to the matter, 
itseems to me to be dificult to rely 
upon the English authorities, particular- 
ly. Bellami's case [Bellamy v. Sabine] 
(9). for the construction of the Indian 
statute. The words ‘any other party’ 
seem to be unconditional and I should find 
it difficult to hold that those words are in 
any way restricted by reference to deci- 
sionseven of their Lordships of the Judi- 
cial Committee of the Privy Council where 
the point in issue was as between the par- 
ties (opposite parties) and not as between 
co-defendants as Mr. Manuk has pointed out. 

To sum-up my observations, it seems to 
me that the appeal fails for the following 
reasons: In the first place it has been de- 
cided against the plaintiff-appellant that 
Ravaneshwar Singh de facto guardian or 
not, had no right to make a grant of this 
lease. ‘Ihe finding which has been accepted 
by the appellant that the deed of gift was 
Hob a benami transaction, also helps to ccn- 
cladg this part of the case. The second 


-question which seems to me fo wake the 


appeal to this Court quite hopeless is the 


(8) 41 M458; 44 Ind, Cas, 471; A I R1918 Mad. 
578; 34 ML J 263;7 L W104; 23M L T 70, 

(9) (1857) 1 De. G'& J 566; 26 L J Ch. 797; 3 Jur, 
(ne) 943; 6 WR 1, 
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. decision of the learned Judge in the Court 


below that the lease was obtained by undue 
influence and on that finding alone it is 
quite impossible for the appellant to suc- 
ceed in this Court. There is cne other mat- 
ter towhichI shall refer and thatis this. 
The Judgein the Court below has held that 
that part of the contract, which was to be 
performed by the plaintiff, namely, the pay- 
ment of Rs. 3,000 premium, has not been 
perfcrmed. The plaintiff neither alleges in 
this case nor does he prove that he was 
ready and willing to perform his part of 
the contract. Thatis the further fatal bar 
to the success of the plaintiff in the action. 
For these reasons, | would hold that this 
appeal fails and must be dismissed with 
separate costs both to defendant No. 4, 
Musammat Lachmi Koeri, wife of Lachmi 
Narain Singh, and to the Receiver, de~ 
fendant No, 5. 

Manohar Lall, J—I agree, but I wish 
to add afew observations. In my opinion, 
the appeal, can be disposed of on a very 
narrow point, namely, whether the plaintiff 
has succeeded in establishing the case which 
was sought to be made in paras. 4 and 5 of 
the plaint. A plain reading of these para- 
graphs makes it clear that the: plaintiff 
rested his title on the ground that defend-. 
ant No.3 had obtained a transfer of the 
disputed properties from Ashutosh Deo, 
defendant No. 2, by deed of gift dated 
March 17, 1925, benami in the name of his 
minor daughter-in-law, defendant No, 4, 
and that, in order to avoida contemplated 
civil suit for specific performance vf the 
contract said to have been entered into 
bewteen defendant No. 3and the plaintiff 
for transferring mukarrari tenancy right in 
the Rohini estate, and alsoas a result of 
the plaintiff's agreeing to withdraw the 
criminal case which was filed against de- 
fendant No. 3 for defrauding and cheating 
him (plaintiff) because of the former’s dis- 
honest and ulterior object of fraudulently 
avoiding specific performance of the above- 
mentioned contract made by defendant 
No. 3 in favour cf the plaintiff, defendant 
Nc. 3 agreed to execute, and did in fact exe- 
cule, the lease of Fabruary 1926, for a cer- 
tain consideration. 

It is to be noticed that in these para- 
grapts which are the foundation of the 
claim of the plaintif, it is nowhere sug- 
gested tbat the title in the disputed pro- 
perties was with defendant No. 4, the minor 
daughter-in-law, in whom the apparent 
title lay by virtue of the transaction of 
March 17, 1925. The case .proceeded to 


x 
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trial on this very footing and indeed the 
question whether the transaction (f March 17, 
1925, was a benamt transaction was rightly 
treated by thx parties as the principal issue 
in the cise. Upon this matter the learned 
Subordinate Judge has given a careful find- 
ing in these words: 

“The evidence and the surrounding circumstances 
donot support the view that the gift wae in favour of 
-Ravaneshwar Prasad Singh benami in the name of his 
, daughter-in-law.” 

Sir Sultan Ahmed appesring for the 
appellant did not challenge this finding 
of fact and in this he was well-advised 
because the evidence and the circumstances 
disclosed in the case do not point reason" 
ably to any other conclusion, Now this 
being so, in my opinion, there was an end 
of the case of the plaintiff and this appeal 
must be dismissed. But inasmuch as the 
learned Subordinate Judge allowed himself 
to be engaged in discussing other questions 
and as they have been argued before us, 
it is right that I should shortly give my 
reasons thereon, Ib was argued by Sir 
Sultan Ahmed that assuming that the deed 
of gift was good and operative and that 
it did convey the properties in suit to 
. defendant No. 4, nevertheless defendant 
Ne. 3 as the guardian of the minor daughter- 
in-lawexecuted the lease on February 23, 
1926, in favour of the plaintiff and that 
this transaction was binding upon the 
minor, because (soit is argued) it was for 
her benefit and was such as a prudent owner 
would have reasonably entered into in the 
ordinary course of good management of 
his own or his ward's prcperty. The first 
difficulty in the way of this argument is 
that the 


evidence upon the record is 
wholly unsatisfactory and insufficient to 
establish that defendant No. 3 was the 


legal guardian of the minor on the date 
of the transaction. On the other hand it 
is proved that defendant No. 4’s husband 
was himself of age and, therefore, the 
natural guardian of his wife. Apart from 
this the evidence in the case satisties me 
that the minor and her husband were both 
living with the ghatwal, and if it.is as- 
sumed that the husband was a minor then 
and unable to understand the affairs of bis 
wife, the natural guardian in such a case 
would be the father, but in no case defend- 
ant No. 3 was the guardian. Again the 
plaintiff has no evidence whatsoever to prove 
that the husband: was not of mature under- 
standing to look after the affairs of his wife 
as he has been-doing in this litigation 
throughout. , z 
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Sir Sultan Ahmed relies upon the absence 
of the horoscope and the non-production of 
the account books by the defence and wanta 
us to draw an inference that if these docu- 
ments had been produced, they would have 
shown thatthe husband of the minor was 
himself a minor at the relevant date. It is 
enough to state that the plaintiff did not 
call upon the defendants to produce these 
documents, if they indeed contained any 
relevant and material entries on the matter 
in issue. It was then argued that the 
recitalin the lease of February 23, 1926, 
was itself admissible to prove that on that 
date the husband of the minor was himself 
a minor. In my opinion, this statement is 
wholly inadmissible in evidence because the 
maker of the statement in the recital was 
alive at the date of the trial and was not 
examined asa witness and I donot know 
of any section of the Evidence Act which 
would make this statement admissible. I 
have therefore no hesitation in holding that 
defendant No.3 was not the guardian of 
the minor onthe date of the transaction. 
It was then argued that defendant No. 3 
wasa de facto guardian. I do not under- 
stand the meaning of the words de facto 
guardian and how the situation of an un- 
authorized guardian is improved by des» 
cribing him as a de facto guardian. Such a 
person by reason of his being de facto 
guardian may assume important responsi- 
bilities in relation to the minor’s property, 
see Maia Din v. Ahmad Din (5), at p. 954 
and be thereby liable for any damage that 
may be occasioned by his wilfully meddling 
with the affairs of the minor's estate, but 
by so doing he cannot clothe himself with 
any legal power to dispose of the property 
of the minor. I therefore think thatit is 
impossible to entertain the argument that 
defendant No. 3, if he was not a legal 
guardian of the minor, could by simply 
arrogating to himself the responsibilities of 
de facto guardian be allowed to legally deal 
with or transfer the properties of the 
minor. Such a transfer is wholly unautaoo- 
rized and the question of any benefit to 
the minor is beside the question. The 
minor, itis to be noticed, has repudiated 
the transaction as soon as it came to her 
knowledge and this repudiation is being 
vehemently insisted upon throughout the 
trial and before us. y 

Sir Sultan Ahmed then relied upon the 
case in Tulsidas v. Ratsingji Fulabhai (3) 
in support of his contention forthe view 
that there is something peculiar to the 

* Page of 39 1. A.—[Hd| ; fe 
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Hindu system of jurisprudence which 
confers special power on a person who with- 
out authority assumes the office of guardian: 
ship. The decision of the Full Bench was 
a dissenting decision where the learned 
Obief Justice took a contrary view. The 
other learned Judges have made observa. 
tions which appear to be in support of 
the contention of the appellant. The learned 
Judges were impressed by the observations 
of the Privy Council in the well-known 
case in Hunoomanpersaud Pandey v. 
Bdbooee Munraj Kocnweree (6). 1 propose 
to show that the observations of the Privy 
Council do not mean what Las been stated 
by the learned Judges to imply. In the 
case in Hunocamanpersaud Pandey v. 
Babooee Munraj Koonweree (6) the Privy 
Council definitely found: 

“that the acts of the Rani cannot be reasonably 
viewed otherwise than as acts done on behalf of 
another, whatever description she gave to herself, 
or others gave to her; that she must be viewed as 
a manager, inaccurately and erroneously described 
as. “proprietor” or “heir” and it was found that 
the case that the plaint makes is not that she 
intruded upon him (the complainant) and assumed 
proprietorship; the plaint itself says she had pos- 
session as guardian, that is, as managing in that 
character.” 


[underlined by me: here italicized]. It 
must not be fcrgotten that their Lordships 
considered : 


“that the right of a bona fide incumbrancer who 
has taken from a de facto manager |underlined 
by me: here italicized] a charge on lands created 
honestly, fur the purpose of saving the estate or 
for the benefit of the estate, is not affected by the 
ae of union of the de facto with the de jure 
title.” 


In-other words if that case be carefully 
examined, it willbe found that the charge 
was created by a person who was de facto 
in possession wilh an apparent title either 
in himself or as the manager of another 
and in that capacity had created a charge 
on ihe estate honestly and in the interest 
of that estate. [It is needless to observe 
that tLe Rani was the mother of the com- 
plainant (plaintiff) in that case]. I take 
the decision of the Privy Council to mean 
no more than what it says, namely that 
the alienation validly made by the mana- 
ger in actual possession of the estate for 
purposes binding on the estate is valid. 
The ‘leamed vudges in the Bombay case 
under consideration also relied upon the 
following observaticns of Mr. Mayne in 
his Hindu Law, Edn. 9, p. 297: 

“Where the act is done by a person who is not 
his guardian but who isthe manager of the estate 
in which he has an interest, he will equally be 


bound, if in the circumstances the step taken was 
peceesary, proper or prudent.” 


NRISHINGHA OHARAN NANDI v. SHAKUR ASHUTOSN Dito 


(PAT) 17816 
It is noteworthy that the learned anthos. 
uses th- words “manager of the estate in 
which he has an interest.” The observations 
of Sir Dinshaw Mulla in his Hindu Law, 
Edn, 7, p. 568, were also quoted: | 
“A de facto guardian is one who manages the 
minor's estate, such person not being a natural 
guardian nor a guardian appointed by the Oourt, 
and that a de facto guardian has the same power 


of alienating the property of the minor as a 
natural guardian.” 


Attention is also directed to the observa- 
tions of Kumaraswami bastri, J. ioa Rama- ` 
swamy Pillai v. Kashinatha Iyer (10): 

“That he would be disposed to hold that the obser- 
vations of Lord Robson would be applicable 
equally to cases where the parties were Hindus, as 
there was nothing peculiar to the Hindu system 
of jurisprudence which conferred on a person who 
witbout authority assumed the office of guardian- 
ship any special powers.” 

In my opinion if the argument of the 
appellant was accepted, the Guardians and 
Wards Act would be considered to be abro- 
gated. An honest money-lender or a per- 
son who honestly takes transfer of a minor's 
estate should be careful to see that the 
person whois making the transfer in ques- 
tion is either a legal and natural guardian 
or a guardian appointed by the Court or is 
a person who is actually managing the 
estate for the minor in’ which he has an 
interest. In the majority of cases there 
will be no difficulty to hold that sucha 
manager is a de facto guardian. But I 
strongly dissent from the view that wholly 
unauthorized persons should be given the 
powers to deal with the estate of a minor 
for his supposed benefit. I would hold.that 
the observations of Lord Robson in Mata 
Din v. Ahmad Ali (5) are of general 
application, applicable to all subjects of 
His Majesty, be they Hindus, Mubammadans 
or Ohristians. In the present case, even 
if the view of the majority Judges in the 
Bombay High Court in the case which is 
considered is accepted to be good law, it 
doesnot help the appellant in the least. It 
is nowhere suggested in the evidence that 
defendant No. 3 was the manager of the 
estate of the minor. The minor, that is, de- 
fendant No. 4 had no estate to manage. She 
was never in possession of any estate. The 
estate in question which is the subject of 
controversy in the present appeal was to 
come into her possession after a lapse of two 
years at least. Defendant No. 3 was never 
her guardian either de jure or defacto 
nor her manager in possessiou. I, therefore, 
overrule this contention of Sir Sultan 
Abmed. 


(10) A I R 1928 Mad. #26; 108 Ind Cas. 529; (1927) 
M W N 356. 
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The learned Advocate for tke appellant 
then argued that the net income of the 
estate was Rs. 5,135 and that inthe year 
1923 when the lease in question was grant- 
ed,asum of Rs. 10,000 was still due to 
Agabeg, that the High Court had decided 
that the ghatwali tenure was alienable 
and the claim of the creditors to an amount 
of about two lacs remained to be satisfied 
and therefore, the transaction entered into 
by defendant No. 3 on behalf of the minor 
was for her benefit, because by this 
transaction the minor was entitled to 
get_ a permanent income immediately 
of Rs. 1,200 a year without having to wait 
for an indefinite time and without in- 
curring the risk and expenses of pro- 
tracted and certain litigation, and over 
and above that, the minor was paid 
Rs, 3,000 in cash. The learned Subordinate 
Judge onthe other hand has found that 
the annual income from the property 
in suit was Rs. 15,000 and we are not 
satisfied that this finding which is based 
upon an examination of the various 
documents and the oral evidence in this 
case is incorrect. Nowif this is so, it is 
clear that the permanent transfer of a 
property yielding about Rs. 15,000 per 
annum forasalami of Rs. 3,000 (which 
has never reached the minor) at an annual 
rental of only Rs. 1,200 cannot be said 
tobe a transfer into which a prudent 
owner would enter in the ordinary course 
of human conduct. Even ifthe transac- 
tion had been more advantageous to 
the minor, I do not think thatit could be 
said thatit wasfor the “benefit of the 
minor.” There is some confusion in the 
minds ofthe litigants as to the true 
meaning of the words “benedt to the estate’ 
or ‘‘beneiit to the minor.” Ib is necessary 
in this connection to refer to the case in 
Palaniappa Chetty v. Devasikamony 
Pandara Sunnadhi (7), where Lord Atkin- 
son preceeded to ascertain the sense in 
which such general and elastic terms were 
used in the authorities which he examined 
inthat case and observed : 

“It is impossible to givea precise definition of it 
(benefit of the estate) applicable to all cases - 
The preservation, however, of the estate from 
extinction, the defence against hostile litigation 
affecting it, the protection of it or portionsfrom 
injury or deterioration by innundation, these and 
such like things would obviously be benefits, The 
difficulty is to draw theline as to what are, in 


this connection, tobe taken as benefits and what 
not," 


Keeping this observation in mind, I am 
of the opinion that the transaction in 
question was neither for the benefit of the 
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estate of the minor nor wasit compelled 
by any pressure on the estate, nor was it 
such as a prudent owner would reasonably 
enter into and unless the benefit of the 
estate within the technical meaning of the 
expression as illustrated by Lord Robson 
is established it is open to the minor to 
repudiate it. I, therefore, have no hesitation 
in holding that the plaintiff has failed to 
prove the basis of his title, namely the 
validity of the lease granted to him by 
defendant No. 3 either for self or as de 
facto guardian or manager of the minor. 
A good deal of discussion took place in 
the Court below as tə whether the deed 
of gift in favour of the minor was valid 
and whether it was hit by the doctrine of 
lis pendens enacted in s. 52, Transfer of 
Property Act, and lastly whether the 
deed of gift was inoperative by reason 
of the fact that the transfer was made by 
the ghatwal in favour of his daughter- 
in-law while the property was still in the 
hands of a Receiver. The learned 
Subordinate Judge held that the deed of 
gift having been executed during the 
pendency of the suit or execution pro- 
ceedings in which the right tthe immov- 
able property, whichis the subject of the 
gift, was in question, was void and 
inoperative; but he had that the Receiver 
was nob in actual possession of the 
property in suit and, therefore, there was 
no bar on that account to the ghatwal 
executing the deed of gift. The learned 
Subordinate Judge, when dealing with 
the rival claims of defendant No. 4 and 
defendant No. 2 as to the validity 
or otherwise of the deed of gift, observed : 

“It ig not my function in the present trial to 
decide the suit between the defendants inter se 
but only to determine the rights and title of the 
plaintiff.” 

In the High Court there ia no appeal on 
4 against the 
finding that the deed of gift was void and 
inoperative, and asit is unnecessary for 
this Court to go into tris question in 
order to decide the present appeal, I 
refrain from entering into the merits of 
this controversy. In this view it is ims 
material to consider waether the learned 
Subordinate Judge wes right in holding 
tnat the doctrine of lis pendens applied 
in this cise om whether the Receiver w&s or 
wasnot in possession of the property in 
suit on the true interpretation of the 
compromise order of the High Oourt dated 
May 23, 1919, or as was suggested by 
Mr. Manuk, the learned Advocate for the 


| 
J 
ji 


172 


Receiver, that the deed of gift was void 
against the creditors by virtue of the pro- 
visions of s. 53, Transfer of Property Act. 
But I generally agree with the reasoning 
and conclusion of my learned brother on 
these points also. No other points were 
argued before us on behalf of the 
appellant and I would affirm the findings 
of the Jearned Subordinate Judge on the 
other questions of fact decided by him. 
In the result I agree that this appeal fails 
and must be dismissed with costs. 


“D. Appeal dismissed, 


RANGOON. HIGH COURT 
| Letters Patent Appeal No. 1 of 1938 
ik June 16, 1938 
, RopERTS, O. J. AND BRAUND, J. 
MA. PHAW AND ANOTHER— APPELLANTS 

: versus 

S. B. DUTT AND ANOTAER— RESPONDENTS 

Letters Patent (Rangoon), cl. 13—Certificate under, 
obtained upon representation that important point of 
law is involved — Appellate Court should not allow 
Counsel to abandon point of law and to recanvass 
matter on facts alone — Evidence Act (I of 1872), 
8.111 — Applicability of, where dispute is not one 
of bona fides of transaction but one about its real 
nature, 

When a certificate is obtainedfrom a Judge under 
cl, 13 of the Letters Patent in a case upon the repre- 
sentation that there is a point of law of some im- 
portance involved and the case then comes before an 
Appellate Court, the Court ought not to assent toa 
procedure whereby the appellant's Oounsel abandons 
the point of law and desires the whole matter to be 
re-canvassed uponthe facts, it being apparent that 
there would be no appeal upon the facts alone and 
that-no certificate would have been granted by the 
Judge unless the applicability of the supposed point of 
law had been urged before him, 

Section 111, Evidence Act, has no application ex- 
cept as between parties to the transaction itself. 
Section 111 does not apply where the sole dispute on 
the pleadings is not oneof the bona fides of any parti- 
cular transaction, but one of what is the real nature of 
the transaction itgelf. Where there is a transaction 
between two persons and one of the partiesis in a 
position of advantage over the other, who puts trust 
in him, he must, if the other contracting party chal- 
lenges the good faith of the transaction, prove that he 
has not abused that trust. But that does not mean 
that, when a question arises which is entirely outside 


one of good faith as between the contracting parties, ` 


and the transaction is impugned from another angle 


** altogether, merely because% sale takes plact between 


solicitor and client or between persons who have not 
that spacial relaionship but some ofher analogous 
relationship, the method of impugning it should be 
different or the things to prove should, in any way, be 
varied, 

L. P. A. from the decree of the High 
Court in S. A. No. 399 of 1936, dated 
November 5, 1936. 
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Messrs. U. E. Maung and Yan Aung, for 
the Appellant. 

Mr. K.C.Sanyal, for the Respondents. 

Roberts, C. J.—We are obliged in this 


-cage to the learned Counsel on both sides 


and in particular to Mr. Yan Aung to-day 
for the ability with which be has contended 
that this appeal should be allowed. The 
case comes before us having been certified 
as a fit case for appeal by Mackney, J., who 
made an order pursuant tocl. 13 of the 
Letters Patent and said therein that the 
question of the applicability of s lll, 
Evidence Act, to the case is of some im- 
portance. I desire to say that in my opinion 
when a certificate is obtained from a Judge 
in acase of this description upon the re- 
presentation that there is a point of law 
of some importance involved and the case 
then comes before an Appellate Ccurt, the 
Court ought not to assent to a procedure 
whereby the appellant’s Counsel abandons’ 
the point of law and desires the whole 
matter to be re-canvassed upon the facts, it 
being apparent that there would be no 
appeal upon the facts alone and that no 
certificate would have been granted by the 
learned Judge unless the applicability of 
the supposed point of law had been urged 
before him. 

However we are not now asked to do that 
in this case: and it is conceded- I think 
very rightly—by the appellants Counsel 
that as the learned District Judge and 
Mackney, J. have come to the same conclu- 
sion upon the facts, it would be idle to 
ask the Appellate Court to review all the 
facts again and ask them to come to a 
contrary conclusion, except in very excep: 
tional circumstances. The only matter 
which we have before us in effect to deter- 
mine is whether s. 111, Evidence Act, 
applieshere. The two appellants, who were 
plaintiffs in the original action, were the 
legal representatives of a deceased gentle- 
man named U Ba Thaw, who died in the 
month of April, 1920. And prior to his death 
be executed: a sale of his properties in 
favour of Mr. 8. B. Dutt, respondent No. 1 
in this case; and it was held by the 
Sub-Divisiona! Court first of al] that it was 
a fraudulent conveyance, but the learned 
District Judge and the learned Judge on 
second appeal came to a different conclusion. 
The legal representatives sought for a 
declaration that they were sull tke 
true owners of tke property; and it was 
their contenticn that the property bad only 
been mortgaged to Mr. Dutt whereas his 
view of the transaction was that there had- 
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been an out and out sale. The question 
was very fully considered both in the 
District Court and in the Court of second 
appeal, and Mackney, J. in his judgment, 
dated November 18, last year, dealt with 
the point as follows: 

‘As the learned District Judge has pointed out, 
there is nothing alleged in the pleadings which 
suggest that as between Mr. Dutt and U Ba Thaw 
there was anything but the utmost good faith over 
the transfer. It is alleged not only that after the 
transfer U Ba Thaw retained the conveyance and 
Possession of the land but also that to safeguard U 
Ba Thaw's interests Mr. Dutt deposited with U Ba 
Thaw at the same time the document Ex. 1 (i. e. the 
deed of sale in question). There is, in fact, no question 
at all ofthe good faith of the transaction as between 
Mr. Dutt and U Ba Thaw. What is alleged is that 
Mr.S. B. Dutt has recently taken advantage of tbe 


existence ofthe deed toset upa c ai 
owner of the land.” $ pn MOIR SER 


He points out that the learned District 
Judge has carefully reviewed the facts and 
apparently it has been throughout agreed 
that s. 111, Evidence Act, has no applica- 
tion. And despite the argument presented 
tous, I cannot see either that it has any 
application except as between parties to 
the transaction itself. Where there is a 
transaction "between two persons and one 
„of the parties is in a position of advant- 
age over the other, who puts trust in him, 
he must, if the other contracting party 
challenges the good faith of the trans- 
action, prove that he has not abused that 
trust. But that does not mean that, when 
a question arises which is entirely outside 
one of good faith as between the con- 
tracting parties, and the transaction is 
impugned from another angle altogether, 
merely because a sale takes place between 
solicitor and client or between persons who 
have not that special relationship but 
some other analogous relationship, the 
method of impugning it should be different 
or the things to prove should in any way 
be varied. 

Accordingly, although I think that in 
granting the certificate the learned Judge 
had it presented to his mind that there 
must have heen some point coucerning 
applicability cf the Evidence Act which he 
had overlcoked, he had in fact rightly 
decided and determined the only point at 
issue, and, accordingly, I am ot opinion., 
that this appeal ought to be dismissed 
with cosis: Advocate's fee len gold mohurs. 

Braund, J.—[ agree und have but little to 
add. This is a second appeal which has 
been certified under cl. 13 of the Letters 
Patent, and the learned Judge in the Court 
below Las, in his diary order of J anuary 11, 
1938, said that his reasons for certifying 
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this case asa fit one fur appeal was the 


question of the applicability of s. 111, Evi- 
dence Act. In my judgment, the difficulty 
in this case has proceeded upon a mis- 
understanding of the real effect ofa. 111, 
Evidence Act. In this case the plaintiffs 
from the start set up story that a parti- 
cular transaction between their father, 
since deceased, and the defendant, Mr. 
Dutt, a lawyer, was a transaction by way 
of moitgage by conditional sale. The 
answer given to that by Mr. Dutt has 
always been that on the contrary it was 
an out and out and genuine sale for a 
cash consideration. The dispute therefore 
which emerged on the pleadings in this 
case was one of pure fact, namely whether 
the transaction was such a transaction as 


the plaintiffs alleged it to be, or whether. 


it was such a transaction as the defendant 
Mr. Dutt alleged it to be. Reversing 
to s. 111, Evidence Act, which is in these 
terms: 

“Where there is a question asto the good faith of a 
transaction between parties, one of whom stands to 
the other in a position of active confidence, the 
burden of proving the good faith of the transaction 
is on the party who is in a position of active con- 
fidence,” 

It is to be observed that what that sec- 
tion applies to is a question as to the good 
faith of a transaction between the parties. 
The section cf the Evidence Act is a re- 
production of the well-known rules of equity 
which required good faith in the dealing 
of one person with another who has some 
hold over him and that equity is applied in 
all cases that I have ever heard of where a 
particular transaction such as a sale or 
mortgage is alleged tohave been procured 
by the opposite party by the exercise of 
the influence he 
fiduciary position. 
sort of a case at all. 


But this is not that 
This isa case not 


alleging a particular, definite and certain ' 


transaction which was procured by the 
infiuence of Mr. Dutt. It is a dispute as to 
what the transaction really was. That, in 
my judgment, is an entirely different 
question. It may well be thatif Mr. Dutt 


had succeeded in establishing that this- 


was a sale, it wuuld have been open to 
the plaintiffs to say:, “Very well, if it 
was a sale, it was procured im- 
properiy by the exercise of yvur influpnee 
over our father.” But the sole dispute on 
the pleadings is not one of the bana fide 
of any particular transaction, but one 
of what the real nature of the transaction 
itself. In those circumstances, in my 
view, it is a misapprehensicn of the rea! 


has by reason of his . 


ra 


purpose and effect of s. 111 to suppose 
that it enters into this case atall, as tlie 
care is framed onthe pleadings. I agree 
that this appeal must be dismissed. 

8. Appeal dismissed. 





BOMBAY HIGH COURT 
Civil Application No. 1056 of 1937 
March 28, 1938 
. RANGNRKAB, J. 

HIRALAL RAMSUKH— APPLICANT 
versus 
MONGHIBAI CHIMNAJI—Opponent 

Civil Procedure Oode (Act V of 1908), ss, 151, 
115, O0. XXV, r. 1—Specific provision provided by 
law—Powers under s. 1£1, if can be used—Applica- 
tion under s. 115 or s. 75, Provincial Insolvency 
Act (V of 1920)—Applicant not residing in British 
India nor having any immovable property there— 
Application by opposite party for security for costa 
—Power of High Court to pass order in nature pro- 
vided for in 0. XXV, r. 1. 

The powers under s. 151 have to be exercised 
sparingly. Where there isa specific provision of 
law, or a specific procedure provided by law, which 
has not been followed bya party, or of which ad- 


vantage has not been taken by a party, the Court - 


will certainly hesitate before exercising its inherent 
jurisdiction. ai sf 

Neither Oivil Procedure Code, nor Provincial In- 
solvency Act, contains any specific provision pro- 
viding for an order of security for costs in regard 
to a revision application under s. 115, Civil Proce- 
dure Oode, or under s. 75, Provincial Insolvenc 
Act, on the ground that the applicant is not resid- 
ing in British India and does not possess immov- 
able property in British India. But it is com- 
petent for the High Court in its inherent jurisdic- 
tion under s. 151, Oivil Procedure Code, to make an 
order for security of costs of the nature provided in 
O. XXV, r. 1, Civil Procedure Code, on an applica- 
tion made for that purpose.9 


Mr. S. Y. Abhyankar, for the Appli- 
cant. . 

Mr. P. B. Gajendragadkar, for the 
Opponent. 


Order.--This is a civil applicatation call- 
ing upon the opponent to show cause why 
she should not furnish security for the costs 
incurred by the applicant in the lower 
Courts as well as the costs likely to be in- 
curred in the High Court. Mr. Gajendra- 
gadkar on behalf of the opponent has taken 
a preliminary objection. To understand the 
nature of the objection, certain facts have 
, to be stated. A firm of the name of Nawal- 
mbl Kasturchand and its two partners were 
adjudicated insolvents under the Provincial 
Insolvency Act, on September 8, 1934. The 
applicant was appointed Receiver of the 
estate cf the insolvents. He applied to the 
Court for leave to sell a house belonging to 
one of the partners. This application was 
opposed by the opponent on the -ground 
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that the house was the partner's private 
property. In those proceedings the Court 
made an order by consent that the house 
be sold by the Receiver and the question as 
to whom the house belonged should be re- 
served. Thereafter the opponent filed a 
petition in insolvency for an adjudication 
order against the same partner as the 
alleged owner of another firm. It was con- 
teaded by the Receiver that as the said 
partner had already been adjudicated an 
insolvent, the second application was in- 
competent. The Insolvency Judge rejected 
the contenticn. In appeal from that order, 
the Assistant Judge of Poona held that the 
application was not competent and dis- 
missed it. From that order of dismissal the 
opponent applied to this Court ia revision 
under s. 75, Proviacial Insolvency Act. 
The revisional application has been ad- 
mitted and is pending. 

The Receiver now by this application 
applies fcr security for costs against the 
upponent on the allegation that the oppo- 
nent is not residing in British India and 
has not any immovable property in British 


- India. The application is made under the 


provisions of O. XXV, 7.1, Civil Procedure 
Code, 1903. Mr. Gijendragadkar contends 
that the application is incompetent as there. 
is no provision in the Civil Procedure Code, 
under which security for costs can be asked 
or granted against the petitioner in a revir 
sional application. The question thus raised. 
is certainly an interesting one, andit must 
be admitted that there is no specific provi- 
sion either in the Provincial Insolvency 
Act, or the Civil Procedure Code, on which: 
the finger can be placed to support an 
apPlica'ion of the kind now made. Itis not 
disputed that there is no specific rule which 


provides for an order ofsecurity for 
costs in regard to revisional eppli-. 
caticns made under s 115, Civil 


Procedure Code. O. XXV,r. 1, Civil Pro- 
cedure Code, undoubtedly provides for such 
an order being made in proper cases in any 
suit. Order XLL, r. 10, Civil Procedure Ocde, 
makes a provision to the same effect in regard 
to appeals. But there is no provision whereby 
an order of this nature can be made in re- 
gard to revisional applications under the 
revisional jurisdiction under s 114, Civil 
Provedure Code. It is, however, argued on 
behalf of the applicant by Mr. Abhyankar 
that an order of this nature can be made by 
this Court unders. 5 read with s. 75, Provin- 
cial Insolvency Act. The revisional applica- 
tion, to which I have referred, is made under 
s.75, which provides that the High Oourts 
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for the purpose of satisfying itself that an 
order made in any appeal decided by the 
District Court was according to law, may 
call for the case and pass such order with 
respect thereto as it thinks fit. This revi- 
sional jutisdic.ion clearly goes bevond the 
somewhat narrow limits of s. 115, Civil 
Procedure Code, s. 5, sub-s. (1), Provincial 
Insolvency Act, provides as follows: 

“(U Subject to the provision of this Act, the 
Court, in regard to proceedings under the Act, 
shall have the same powers and shall follow the 
same procedure as it has and follows in the exer- 
cise of original civil jurisdiction.” 

Sub section '2) isin the terms following: 

“(2) Subject as aforesaid, High Courts and District 
Courts, in regard to proceedings under this Act in 
Courts subordinate to them, shall have the same 
powers and shall follow the same procedure as they 
respectively have and follow in regard to civil suits.” 

Mr. Abhyankar therefore argues that 
under sub-s. (1) of s. 5, the High Court has 
the same powers and has.to follow the 
same procedure as the High Court has and 
follows in the exercise of original civil 
jurisdiction. It seems to me difficult to 
accept this view of the matter. If the argu- 
ment is sound, then it is clear that there 
was not the slightest necessity for enacting 
sub-s. (2), and the sub-section would be 
clearly redundant. A wellknown principle 
of construction is to avoid imputing to the 
Legislature the offence of redundancy, and 
the Court must therefore construe s. 5 and 
the two clauses therein on the terms con- 
tained therein. Reading subes. (1) carefully 
and in particular having regard to the words 
“in the exercise of original civil jurisdic- 
tion,” it seems tome that that sub-section 
provides that the Insolvency Oourt in 
regard to, all proceedings in that Court has 
the same powers and has to follow the 
same procedure as an ordinary Civil Court 
in the exercise of its original civil jurisdic- 
tion. It is beyond question that as District 
Courts in this Presidency are constituted, 
the same Ocurt is capable of having two 
jurisdictions: (1) original jurisdiction in 
ordinary civil suits, and (2) insolvency 
jurisdiction under the Provincial Insol- 
vency Act; and the word “Court” in sub-s, 
(1) means, and must mean, the Court exer- 
cising the insolvency jurisdiction, and the 
word “it” in that sub-section means the 
same Court in the exercise of its original 
civil jarisdiction. Having provided for the 
powers and the procedure to be followed 
by the Insolvency Court uy sub a. (1), the 
Legislature then turned its attention to the 
position in the High Courts and the Dis- 
‘trict Courts; and sub-s. (2) says that the 
High Courts eand the District Courts, in 
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proceedings under the Provincial Insol-, 
vency Act, shall have the same powers and 


-shall follow the same procedure as they 


respective'y have and follow in regard to 
civil suits. The difference in describing 
what procedure is to be followed and what 
powers are to be enjoyed is not without 
significance. As I have pointed out, under 
subs, (1) it is “in the exercise of original 
civil jurisdiction,” and under sub-s. (2) it is 
“in regard to civil suits.’ Is seams to me 
the word, “Court” in sub-s. (1) must mean 
something defferent from a High Court or 
a Dtstrict Court; sub-s. (2) merely confers 
upon the High Qourts and the District 
Courts the same powers, and they have to 
follow the same procedure, as they respec- 
tively have and follow in regard to civil 
suits under the Civil Procedure Oode. If 
this construction is right, it must follow 
that the present application is incompe- 
tent, for the proceeding in question being 
under s. 75, Provincial Insolvency Act, 
namely a revisional application, the High 
Oourt, has the same powers and must 
follow the same procedure as it has and 
follows io regard to revisional applications 
ia civil suits under the Oivil Procedure 
Oode. But, as already observed there is no 
provision in the Civil Procedure Uode 
which specifically empowers the High Court 
in revisional applications to exercise the 
same powers as the Court of original civil 
jurisdiction has under O. XXV, r. 1, or as an 
Appeal Gourt has under O. All, r. 10. 

The result certainly is startling. Whereas 
the defendant in an ordinary civil suit, or 
the respondent in an appeal, and under the 
provisions of O. XLII, the resp :ndent even in 
second appeal, can obtain sufficient pro- 
tection against either the plantiff in a suit 
or the appellant in an appgal, respectively, 
if he is not aresidentin British India and 
is not possessed of immovable property 
in British India, no such protection is 
available to a petitionerin a revisional 
application, whether under the Oivil Pro- 
cedure Code or under the Provincial lusol- 
vency Act; and this seems to me to be 
somewhat anomalous. It is well-known 
that the Code of Oivil Procedure is not 
exhaustive. The Legiglature could not be 
expected to provide for every order which 
may be necessary in the interests of jystice 
or to prevent abuse of the process of the 
Wourt, or for the proper administration of 
real and substantial justice by the Courts, 
and it is for this purpose that s. 151 is 
enacted. Itis true, as Mr. Gajendragadker 
says, that the powers under s. 151 have to 
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be exercised sparingly. I mysclf have said 
go in more than one case. Where there is a 
specific provision of law, or a specific pro- 


cedure provided by law, which -has not > 


been followed by a party, or of which ad- 
‘vantage has not been taken by a party, the 
Court will certainly hesitate before exer- 
cising its inherent jurisdiction. But on the 
facts of this case, which are not in dispute, 
I cannot see why the Court cannot proceed 
under s. 151. I must, therefore, hold that 
jt is competent to this Court to make an 
order of the nature providedin O. XXV, r. 1. 
The resu't is, that the preliminary objec- 
tion must be overruled. On the merits 
there is no defence. That being so, the Rule 
must be made absolute. The papers in the 
civil application must be returned to the 
lower Court, with a direction that it should 
call upon the opponent to furnish proper 
security. As to what that security should 
be, is a question entirely for tke lower 
Court. Two weeks’ time should be given to 
the opponent to comply with the Court's 
order when made. Costa will be custs in 
the revisional application. 
D. Rule made absolute. 





PESHAWAR JUDICIAL COMMIS- 
: SIONER’S COURT 
Civil Appeal No. 32-1 of 1938 
“July 22, 1938 
ALMOND, J. O. 
Lala KANSHI RAM BABU-NAND LALL 
ADOTION PURCHASER— APPELLANT 


versus 
GOBIND RAM-JIWAN MAL AND orpees— 


; RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss, 151, 115— 
Order under s. 151—Whether appealable—Order pass- 
ed on appeal from such order — Further appeal or 
revision tf lies — Judicial Commissioner's Court can 
exercise powers of revision of its own motion in ap- 
propriate case. 

Asthere is no specific provision in the Code of 
Civil Procedure for an appeal against an order passed 
under s. 151, no appeal lies and, therefore, the order 
of the Appellate Court passed on appeal from such an 
order is one passed without jurisdiction and where 
such an order has been passed without jurisdiction, a 
further appeal or a revision application can be enter- 
tained to set aside the order. Maghimal v. Ganpat Rai 

se (6), relied on. e . 

The Judicial Commissioner's Court can in an ap- 
propriate case exercise powers of revision on its own 
motion “if it appears that there had beén any material 
irregularity in the exercise of its jurisdiction by the 
lower Court, Í 

0. A. from an order and decree of the 
né Judge, Peshawar, dated January 14, 

. 
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Lala Hukam Chand and Lala Ladha 
Ram, for the Appellant. 

Sardar kaja Singh and Sardar 
Singh, for Respondent No. 1, mts 

Judgment.—The history of the litigation 
leading to this further appeal is as follows; 
On April 11, 1932, Gulzarilal obtained a 
decree for Rs. 3.473-12 0 and costs under 
O. XXXIV, r. 4, Civil Procedure Code, in 
the Court of the Sub-Judge of the Second 
Class, Peshawar. On March 16, 1933, after 
the ‘final decree had been passed Kanshi 
Ram purchased the property for ks. 6,500. 
The auction-purchase money was correctly 
deposited as required by O. XXI, r. 84, Civil 
Procedure Code, andthe statement in the 
judgment of the lower Appellate Oourt to 
the contrary is incorrect. On June 22, 1933, 
the Subordinate Judge of the Second Class 
had been succeeded by another Judge who 
exercised only third class powers. He con- 
firmed the sale although it was beyond his 
pecuniary jurisdiction todo so, The judg- . 
mentrdebtor then moved the Court of the 
Senior Sub Judge and the case was trans- 
ferred to his Court. On July 25, 1933, he 
ordered the property to be resold. On 
July 27, 1933, the auction-purchaser with- 
drew his purchase money in View of the 
order of July 25. 

An appeal against the order of July 25, 
was preferred by the decree-holder and on 
December 1, 1933, the District Judge set 
aside the order directing the re-sale and 
ordered that the objections of the judgment- 
debtor to the sale should be heard and dis- 
posed of. On October 25, 1934, the Senior 
Sub-Judge confirmed the sale after dispos- 
ing of the objections and directed the auc- 
tion, purchaser to re-deposit the purchase 
money by October 30, 1934. Against that 
order of confirmation, the judgment-debtor 
appealed and his appeal was dismissed on 
January 22, 1935. The case again went 
back to the Senior Sub Judge. who on 
May 15, 1935, again ordered the auction- 
purchaser to deposit the sale money by. 
May 28, 1935. Against this order the auction- 
purchaser appealed and subsequently appli- 
ed for revision. His appeal was dismissed 
on Octoher 2y, 1935, and his application for 
revisicn on June 17,1936. A 

On January 30, 1937, the auction-pur- 
chaser deposited the purchase money. The 
question of tke amount due to a prior 
mortgagee, Lala Vesbno Ditta Mal, then 
arose and on February 2, 1937, Lala Veshno 
Ditta Mal put in a statement of his 
accounts. On February 4, the judgment- 
debtor putin an application in which hẹ. 


Anup 
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objected to the accounts filed by Lala Veshno 
Ditta Mal and also claimed that the auction: 
purchaser should pay interest on the sale- 
money from the date ofthe sale until the 
date of the deposit of the money in Court 
on January 30, 1937. These objections 
were disposed of by the Senior; Sub-Judge 
on March 18, 1937. He accepted the 
judgment-debtor’s application in so far as 
it concerned the amount due to Lala. Veshno 
Ditta Mal and rejected it in so far as it 
related to interest on the purchase money, 
The judgment-debtor appealed to the Dis- 
trict Judge against the decision on the 
latter point. Objections were taken by the 
auction-purchaser that no appeal lay. But 
the learned District Judge overruled these 
objections and held that although the order 
of the Senior Sub-Judge had been passed 
under s. 151, Civil Procedure Code, the 
District Judge could hear an appeal against 
that order. As regards the merits, he remark, 
“ed that the claim of the judgment-debtor was 
for interest from May 28, 1935, and he con- 
sidered it equitable that the auction-pur- 
chaser should pay interest for that period, 
and that had he deposited the sale money 
when he was directed to do, he would 
at once have obtained possession of the 
property. : 

Against the order of the District Judge a 
further appeal has been presented to this 
Court and cross-objections have been put 
in by the judgment-debtor claiming interest 
from July 27, 1933. Learned Counsel for 
the respondent judgment-debtor contends 
that no appeal lies as the order of the 
District Judge was made under s. 151, 
Civil Procedure Code, and that if this Court 
comes to the conclusion that on the merits 
the order of the District Judge is correct, 
then, it is competent for the Court to refuse 
to interfere even if it be found that the 
appeal to the District Judge was heard witk- 
out jurisdiction. In connection with the 
latter part of his argument, he has referred 
me to four cases in which it was held that a 
Court of revision need not interfere with an 
order of a lower Court even if it was 
passed without jurisdiction if justice has 
been done between the parties. These 
eases are Hansa v. Ransing (1), Hakim v. 
Ralya (2), Krishnamacharlu v. Venkata- 
subbiah (8) and M. T. T. K. M. M. N. 
Chettyar v. K. P. A. N. M. Firm (4). The 


(536 PR 1902(F B). 

(2) 125 P R 1907, 80 P W R 1907. 

8 AJR 1926 Mad 1059; 97 Ind. Oas. 795; (1926)M 
WN713; 241 W 443. > 

(4) A I R 1929 Rang, 198; 120 Ind. Cas, 693; Ind, 
Rul. (1980) Rang. 53, j 
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contention of the learned Counsel for the 
appellant on the other hand is that the 
order of the District Judge which was 
passed without jurisdiction is a nullity and 


that an appeal lies against it in order to. 
set it aside as being a nullity. Ino this 


connection he relies on two cases reported 
in Mul Rai v. Bura Mal (5) and Maghi- 
mal v.Ganpat Rai (6). In the former of 
these cases a single Judge of the High 


Court had set aside an order of an original: 
Court made under s. 151, Civil Procedure. 


Code. An appeal under the Letters Patent 
was filed against that appellate order and 
it was held that as no appeal lay from an 
order under s. 151, Civil Procedure Gode, 
the order of the single Judge was without 
jurisdiction and a nullity and it was set 
aside. Inthe latter case an order of tne 
District Judge had set aside an order of 
the trial Court made under s. 151, Civil 
Procedure Oode, and on a further appeal 
tothe High Court it was remarked that 
although some other Courts did recognize 
an appeal against an order under s. 151, 
Civil Procedure Code, the Lahore High 
Court did not recognize such a right of 
appeal. The order of the District Judge 
was, therefore, set aside and in order to do 
justice between the parties, the learned 
Judge of the High Court himself passed 
the same order which had been made by 
the District Judge. Learned Counsel for 
the respondent has also referred me to two 
cases of the Calcutta High Court reported in 
Gnanada Sundari Mojumdar v. Chandra 
Kumar De (7) and Sasikanta Acharjee v, 
Jalil Bakhsh Munshi (8), in which it has 
been held that an order under s. 151, Civil 
Procedure Code, is appealable if it is 
passed in circumstances analogous to those 
of s, 144, Civil Procedure Code. 

It is clear to me that the order of the 
Senior Sub Judge in this case was made 
under s. 141, Civil Procedure Code. There 
is ne other section of the Oode under 
which it could have been made. It 
appears to me further that as there is no 
specific provision in the Oode of Oivil Pro- 
cedure for an appeal against an order 
passed under that section, no appeal lies 
and, therefore, the order of the District Judge 
passed ir this case was*passed without juris- 

(5) A IR 1931. Leh. 344; 134 Ind. Cas. 292; 12 Lah. 


€02; 33 P L R 284; Ind. Rul. (1931) Lah. 916. 
(6) A LR 1986 Lah. 219; 163 Ind. Oas. 121; 38PL R 


717: 8RL luv 
CD) ALR 1927 Gal. 285; 100 Ind, Oas. 735; 31 OW N 


290. 
KO A IR 1931 Cal, 779; 135 Ind, Cas. 1185; 53 OL J 
49; 36 O W N 105; Ind. Rul. (1931) Oal. 65, 
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diction. I am further more in agreement with 
the reasoning given in Maghimal v. Ganpat 
Rai (6), that where such an order has 


been passed without jurisdiction a further . 


appeal or a revision application can be 
entertained to set aside the order which 
has been passed without jurisdiction. For 
these reasons. I find that the order of the 
District Judge must be set aside as having 
been passed without jurisdiction. It would 
have been competent for the decree-holder 
to have applied for revision against the 
order of the Senior Sub-Judge but his 
remedy by that procedure is now time- 
barred. I could, however, in an appro- 
priate case exercise powers of revision 
on my own motion if it appeared that 
there had been any material irregularity 
in the exercise of his jurisdiction by the 
Senior Bub-Judge. 

In connection with this aspect of the case, 
the learned Counsel for the appellant has 
taken up the position that the order of the 
Senior Sub-Judge is in itself a just order, 
that if the opposite view is taken then he 
relies on the fact that the Senior Sub- 
Judge had no jurisdiction to pass any order 
at all upon the point as the question is 
governed by the principle of res judicata 
in view of the remarks made in the judg- 
ment of this Court in Civil Revision No. 72 
of 1936 decided on June 17, 1935. In 
the penultimate paragraph of the judgment 
of that case are the following words: 

“I agree with Counsel for the respondent (the 
respondent being decree-holder) that the order 
directing the auction-purchaser to refund the 
money returned to him, which was passed on 
October 30, 1934, became a final order in the absence 
of appeal.” 

Learned Counsel has argued that if the 
judgment-debtor had any claim to interest 
at that time, he ought to have put it for- 
ward in those procsedings. I cannot agree 
that the principle of res judicata can apply 
to the facts of this case, for a porticn of 
the interest at any rate which is now 
claimed is interest subsequent to the dite 
of that order. But, apart from this question, 
it appears to me that the order of the 
Senior Sub-Judge was essentially a just 
order, It was no fault of the auction-pur- 
chaser that the re-sale of the property was 
ordered on July 25, 1933. In fact; up till 
May 15, 1935, it was the appellate pro- 
ceedings filed by parties othér than the 
auction-purchaser which led tothe disposal 
of the case. Itis true that from May 15, 
1935, till January 30, 1937, the delay in 
the disposal of the case was due to objec- 
tions made by the auction-purchaser him- 
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self and the delay in complying: with the 
orders of the Gourt. But, as against this 
fact we must remember, as has been noted 
in the order of the learned Senior Sub- 
Judge, that the judgment-debtor has been 
enjoying the use of the property and I am 
unable tosee why in these circumstances 
he should require the auction-purchaser to 
pay interest on the sale money. I therefore 
accept this appeal, set aside the order of 
the District Judge and restore that of the 
Senior Sub-Judge. The auction-purchaser 
will have the costs of the application in all 
Courts from the judgment-debtor. Pleader’s 
fee Rs. 30. The cross-objections are dis- 
missed with costs. 
8. Appeal accepted. 





LAHORE HIGH COURT 
Recond Civil Appeal No. 1098 of 1936 , 
May 25, 1937 
Tax Onanp AND Asoun Rasuio, JJ, 
ABDUL GHAFUR KHAN—PLAINTIFF — 
— APPELLANT 
versus 
Frem MANGAT RAL-GANGA SAHAI, 
DEOREB-HOLDER AND ANOTHER, J UDGMENT- 
DEBTOR AND OTAERS-—DEFANDANTS 

—RagsPonvents ` 7 

Transfer of Preperty Act (IV of 1882, as amende 
by Act XX of 1929), s. 92—Applicability of principles 
of, to Punjab—Co-mortgagor redeeming entire mort- 
gage, whether subrogated to rights of original mort- 
gagee to claim contribution from other co-mortgagors 
by foreclosure or sale of their share. 

If a subeequent mortgagee or purchaser pays off a 
mortgage, he is subrogated to the rights of the prior 
mortgagee whose debt he discharges. There ia, there- 
fore, no reason why one of the co-mortgagors, who 
pays offthe entire mortgage, should not be equally 
subrogated. Indeed, the position of the co-mortgagor 
is much stronger than that of a subsequent mort- 
gagee or purchaser who pays off a prior mortgagee, 
for, under the law, it is incumbent on the co-mort- 
gagor to pay the entire mortgage charge beforehe 
canredeem his own share of the mortgage. This 
equitable principle has long been recognized in 
England, and was followed by the Oourts in India 
before the Transfer of Property Act was passed. Thig 
equitable prinsiple therefore applies in the Punjab, 
The redeeming co-mortgagor is, therefore, subrogated 
to the rights of theoriginal mortgages as regards his 
right to claim contribution from the co-mortgagors 
by foreclosure or sale of their share in the property 
mortgaged. Asansab Ravuthan v. Vamana Raw (1) 
Ashfaq Ahmad v. Wazir Ali (2), Walker v. Eaton (6) 
and Jagan Nath v. Abdullah (7), relied on. Basanta 
v. Dhanna Singh (3, Wazir v. Gidhari (4) and’ 
ae Das v. Saraj Din (5), distinguished. [p. 779, 
col, 2. 

8. O. A. from a decree of the Senior Sub- 
Judge, Jullundur, dated May 19, 1936. 

Mr. Mela Ram, for the Appellant. 

Messrs, Krishna Swarup and Muhammad 
Din Jan, for Respondents Nos.l and 3. a 
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Tek Chand, J.—The house in dispute 
originally belonged to one Jehangir Khan 
who on July 14, 1920, mortgaged it to defen- 
dant No. 1, firm Mangat Rai-Ganga Sahai, 
for Rs. 400. Some time after the mortgage 
Jehangir Khan died, leaving three sons 
Abdul Gafur Khan, plaintiff, Abdul Majid 
Khan, defendant No. 2, and Abdul Shakur 
Khan, defendant No. 4, who succeeded to 
the equity of redemption. On January 2, 
1932, Abdul Ghafur Khan alone redeemed 
the mortgage paying the entire mortgage 
money. Subsequently, in execution ofa 
money-decree, obtained by defendant No. 1 
Mangat Rai-Ganga Sahai, against Abdul 
Majid Khan for a personal debt of his, the 
one-third share of Abdul Majid Khan in 
this house was attached and sold to Jan 
Muhammad, defendant No. 3. Before the 
confirmation of the sale, Abdul Ghafur Khan 
objected before the executing Court that 
he having paid the entire amount due on 
the mortgage of July 14, 1920, had stepped 
into the shoes of the mortgagee qua the 
share of his brothers and therefore Abdul 
Majid Khan's share in the house could 
only be sold subject to his rights as a 
mortgagee, The objection was dismissed 
by the executing Court and Abdul Ghafur 
Khan instituted a suit for a declaration 
under O. XXI, r. 63, Oivil Procedure Code. 

The suit was resisted by the auction- 
purchaser Jan Muhammad who pleaded 
thaton payment of his brothers’ share of 
the mortgage money, the plaintiff had 
acquired merely a “charge” on their share 
of the property, and had not been subro 
gated as a mortgagee, and as the auction- 
purchaser had purchased the property in 
good faith without notice of the charge, 
the plaintiff could not claim priority for it, 
The trial Judge upheld the plea and dis- 
missed the suit. This decision was affirmed 
on appeal by the Senior Subordinate 
Judge. On second appeal the case came 
up before Bhide, J. sitting in Single Bench 
who has referred it to a Division Bench, 
It is common ground between the parties 
that after the death of Jehangir Khan, the 
position of his three sons, Abdul Ghafur 
Khan, Abdul Majid Khan and Abdul 
Shakur Khan was that of co-mortgagors of 
the property, and under the law, any one 
of them could not redeem his own share 
of the mortgaged, property only, but it 
was incumbent upon him to redeem the 
mortgage as a whole on payment of the 


entire amount due on foot of the morte . 


gage. It is also admitted that the redeem- 
ing co-morigagor is entitled to- contribution 
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from the other mortgagors for their pro- 
rata share of the amount paid by him. 
The question for decision is whether for 
the purpose of claiming this contribution 
the redeeming co-mortgagor is placed in 
the position of the mortzagee whom he had 
redeemed. 

In the Punjab there is no statute law 
applicable to cases of this kind, and there- 
fore the matter has to be decided on 
principles of equity, justice and good con- 
science, and I have no doubt that on these 
principles the answer to this question must 
bein the affirmative. It is well settled 
that if a sabsequent mortgagee or 
purchaser pays off a mortgage, he is 
subrogated to the rights of the prior 
mortgagee whose debt he discharges. If 
this is so, there is no reason why one of 
the co-mortgagors, who pays off the entire 
mortgage, should not be equally subro- 
gated. Indeed, it seems to me that the 
position of the comortgagor is much 
stronger than that of a subsequent mort- 
gagee or purchaser who pays off a prior 
mortgagee, for, under the law, it is in- 
cumbent on the coemorigagor to pay the 
entire mortgage charge before he can 
redeem his own share of the mortgage. This 
equitable principle has long been recognize 
ed in England, and it appears to have been 
followed by the Courtsin India before the 
Tranfer of Property Act was passed in 
1881: see inter alia Asansab Ravuthan v. 
Vamana Rau (|), at p. 225* and Ashfaq 
Ahmad v. Wazir Ali (2). In 1882, however, 
the Transfer of Property Act was enacted, 
s. 95 of which ran as follows: 

“Where one of several mortgagors redeems the 
mortgaged property and obtains possession thereof, 
he has a charge on the share of each of the other 
co-mortgagors in the property for his proposition 
of the expenses properly incurred in so redeeming 
and obtaining possession.” 

But, as observed by Dr. Rashbehary 
Ghose in his Law of Mortgages in India, 
Edn, 5, Vol. i, p. 372, this ‘“‘urskilfully 
drawn and clumsily worded sec’ion” gave 
rise to considerable confusion in the appli- 
cability of the equitable doctrine mentioned 
above. In some Courts, the view was taken 
that the word “charge” in this section must 
be construed strictly according to the defi- 
nilion given ins. 190 ôf the Act and, theré- 
fore a redeeming co-mortgagor was, mot 
subrogated to’all the rights of the mortgagee 
to whcm he had redeemed. In other Courts, 


-it was held, on the contrary, that notwith- 


(1) 2 M 223, 
(2)14 A 1; AW N 1891, 211 (F B). 


*Page of 2 M—[Hd.] 
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standing the wording of s. 95, the correct 
legal position was that the redeeming coe 
mortgagor stepped into the shces cf the 
mortgagee and was subrogated to his rights 
and remedies. In this state of the law, tke 
Legislature intervened in 1929, when the 
relevant sections of the Transfer of Property 
Act were amended, and it has now been 
clearly laid down ins. 92, that any co- 
mortgagor shall, on redeeming property sub- 
ject to tke mortgage, have so far as regards 
redemption, foreclosure or sale of such pro% 
perty, the same rights as the mortgagee whose 
mortgage he redeems, may have against the 
mortgagor or any other mortgagee. The 
position, therefore, has now been put beyond 
doubt in the provinces where the Transfer 
of Property Act is in force. In the Punjab, 
where that Act has not been applied ro 
far, the legal position has all along been 
that the equitable doctrine of subrogation 
applied to the case of a redeeming co-mort- 
gagor. Reference has, however, been made 
to three Single Bench rulings of this Court 
in Basanta v. Dhanna Singh, 55 Ind. Cas. 
450 (3), Wazir v. Gidhari, 71 Ind. Cas. 847 
(4) and Narain Das v. Saraj Din, 92 Ind. Oas. 
980 (5), in which, it is contended, the con- 
trary view wastaken. The point involved 
in all these cases was that of limitation, 
that is whether Art. 148, or Art. 144, Limi- 
tation Act, governed a suit brought by 
one of the co-mortgagors against the others 
after one of them had redeemed the entire 
mortgage. For the purposes of the case 
before us, it is not necessary to decide whe- 
ther these cases were correctly decided on 
the particular question relating to limitation. 
It is sufficient to say that noneof them is 
an authority for the broad proposition that 
the redeeming co-mortgagor is not subro- 
gated to the rights of the original mortgagee 
as regards his right to claim contribution 
from the co-mortgagors by foreclosure or 
sale of their share in the mortgaged pro- 
perty. As I have already stated, in this 
province, the matter must be governed by 
the principles of equity, justice and good 
conscience. These principles are very 
clearly explained in Pomeroy on Equity 
Jurisprudence, Vol. 3, Arts. 1221-2, as fol- 
We : 
Oe a a party interegted in the premises, who 
isnot reasonably and primarily liable as the princi- 
pal debtor for the whole mortgage debt, pays the 
mortgaBe to the holder thereof, he is*entitled to re- 
gard the transaction ag an equitable assignment 


(3) 55 Ind. Cas, 450; A IR 1920 Lah. 254, 
(4) 71 Ind, Oas. 827; A I R1923 Lah. 311, 
(5) 92 Ind. Cas, 980; ATR 1926 Lah, 238; 27 PLR 
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of the mortgage to himself and to keep it alive as 
security of his own rights against others, who are 
owners of or interested in the land. Ay such person 
who redeems,no matter how small a portion, of 
the premises he may own, or how partial may be 
his interest, must redeem the entire’ mortgagé by 
paying the whole mortgage debt. The doctrine of 
contribution among all those who are interested in 
having the mortgage redeemed, in order to refund 
the redemptor the excess of his payment over and 
above his own proportionate share, and the doctrine 
of equitable assignment in order to secure such con- 
tribution, are the efficient means by which equity 
completely and most beautifully worke out perfect 
justice and equity of burden.” 

Similarly it is stated in Sheldon on Subro- 
gation (Art. 169) : 

“One of several joint debtors will, as against his 
co-debtors, ordinarily besubrogated to the securities 
and means of payment of the common creditor whom 
he has satisfied, so as to enable him to recover 
from his co-debtors, by means thereof, their propor- 
tional share of the indebtedness which he has dis- 
charged ; and this, as in other cases of subrogation, 
arises rather from natural justice than from contract. 
Each joint debtor is regarded as the principal deb- 
tor for that part of the debt which he ought to pay, 
and asa surety for his co-debtors as to that part 
of the debt which ought to be discharged by them.” 

The iniquity of the opposite view is very 
well brought out in an American case, 
Walker v. Eaton (6), at p. 639* cited at 
p. 371 of Ghose’s Law of Mortgages in 
India: 

“If one who may be obliged to redeem the share of 
aco-tenant to relieve his own share from incumbrance, 
could have no right to retain the share of such cos 
tenant as security and to obtain a reimbursement of 
the amount equitably chargeable to it, he might utter- 
ly fail to obtain compensation and yet his co-tenant 
without making any payment might be entitled to 
the full possession and benefit of his share of the land 
discharged fromthe incumbrance. The law can- 
not justily be charged with such results as pro- 
duced by conformity to its provisions. The prin- 
ciple is well-established and is of frequent applica- 
tion in the redemption of mortgages, that one having 
an interest in an estate under incumbrance may 
redeem the whole estate when necessary to redeem 
his own share or to relieve his own title from 
incumbrance even against the pleasure of a co- 
tenant or other owner and may be regarded as the 
assignee of the incumbrance upon the other shares 
or interests.” p 

.The whole p.sition is very clearly put 
by Straight, J. in Ashfaq Ahmad v. Wazir 
Ali (2) at p. èf in the following words ; 

“A co-mortgagor redeeming the whole mortgage 
stood in the shoes of the original mortgagee and 
was entitled to all the rights and the incidents 
connected with his estate. The principle that 
underlies that is that he having paid off the 
obligation to the creditor is entitled to take 
advantage of all the incidents connected with the 
security as it stood in the hands of the mortgagee, 
or in other words he is entitled to all the rights 
and incidents connected with the mortgage as they 
were in the hands of the mortgagee at the time the 
redemption took place.” i 

(8) 50 Am. Dec. 637. 

*Page of 50 Am, Dec.-—| Ed). 

Page of 14 A~- Ed]. ° 
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In a case recently decided in this Court, 
Jagan Nath v. Abdullah (7), Hilton, J. 
sitting in Single Bench held that a mort- 
gagor redeeming the entire mortgage was 
entitled to avail himself of all the creditor's 
securities and was, therefore, subrogated to 
his rights in respect of the mortgage. 
Applying this principle to this case it must 
be held that the auction sale of Abdul Majid 
Khan’s share in the house in execution of the 
money decree obtained by defendant No. 1 
against him was subject to the rights to 
which the plaintiff had been subrogated 
on his redeeming the entire mortgage, and 
that he is entitled to claim priority for 
the amount which was due tothe original 
mortgagee by Abdul Majid Khan as his 
proportionate share of the mortgage charge. 
This amount has been determined by the 
Courts below to be Rs. 175, and this find- 
ing has not been impugned by any of the 
parties before us. 

1 would accordingly accept this appeal, 
set aside the judgment and decree of the 
learned Senior Subordinate Judge and in 
lieu thereof, pass a decree in favour of 
Abdul Ghafur Khan, plaintiff, declaring that 
the sale of Abdul Majid Khan's one-third 
share in the house to Jan Muhammad, de- 
fendant No. 3, is subject to the plaintiff's 
mortgage charge of Rs. 175. Having regard 
to all the circumstances, I would leave 
the parties to bear their own costs through- 


out. 
Abdul Rashid, J.—I agree. 
8. Appeal allowed. 
(7) 15 Lah. 746; 180 Ind. Cas. 366, AI R 1934 Lah, 
248; 36 P L R 140; 6 R L 856 (2). 
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VARADAOHARIAR AND KING, JJ. 
NYAPATI NARAYANA RAO AND OTHERS — 
APPELLANTS 


versus 
MUDHAVALAPU PURUSHOTHAMA RAO 


— RESPONDENT, 

Hindu Law-—Partition—Severance of joint status 
—When takes place, whether on date of communica- 
tion of intention to separate or date of receipt of 
such communication, 

A member of a joint Hindu family can become 
divided by a declaration of his intention to become 
so divided. The severance takes place from the 
day on which the communication of such intention 
was sent and not from when it was actually receiv- 
ed by other co-parceners, The date of the receipt 

- of the communication is immaterial, Rama Ayyar 
Y. Meenakshi Ammal (1), relied on. 


‘QO. A. againgt the preliminary decree of 
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the Sub-Judge, Guntur, dated March 28, 
1931. 

Mr. Vedantam Satyanarayana, for the 
Appellants. 

Mr. N. Rama Rao, for the Respondent. 

Varadachariar, J—The question for 
decision in this case is whether the will 
(Ex. 4) said to have been executed by 
one Seshagiri Rao on August 4, 1926, is 
génuine and valid. Seshagiri Rao had two 
sons, the plaintiff and defendant No. 1; 
defendants Ncs. 2 and 3 are tae sons of 
defendant No. 1. Many years ago, the 
plaintiff had been taken in adoption by 
Séshagiri Rao's wife's maternal uncle; it 
happened that in the family of adoption 
the plaintiff did not get much property and 
the evidence establishes that the plaintiff 
had been pressing his natural father to 
make some provision for him and that the 
natural father intended to do so. Defen- 
dant No. 
at his father’s expense till he took his 
B. L. degree and settled down to practise 
at Guntur. Defendant No. 1 no doubt 
became a man witha large family and did 
not perhaps succeed as well at the profes- 
sion as he might have desired and he might 
be justified in feeling that his father ought 
to have treated him more liberally than he 
bad done. But the evidence leaves no 
doubt in our mind that defendant Nc. 1 
was not altogether in the good graces of 
his father and that even making allowance 
for defendant No. 
the plaintiff stood in greater need of help. 
from his father. There is also indisputable 
evidence that the father was consulting 
his lawyer friende and relations as to the 


best manner in which he could effectively, 


carry out his intention to make some provi- 
sion for the plaintif. As the father and 
defendant No. | were undoubtedly mem- 
bers of a joint Hindu family and some of 


the properties which the father proposed to’ 


deal with were joint family properties, the 
father seems to have been advised that 


unless some arrangement could be effected’ 


by agreement with defendant No. 1, it 
would be necessary for him to get divided 
from defendant No. 1 by a notice of in- 
tention to become so divided. Exhibit O, 
a draft motice prepared with this object im 
view by P. W. No. 9 some years before, 
makes it clear that the father was clearly 
aware that this was the only alternative 
open to him, unless it was possible to 


arrange amicably with defendant No. 1 to 


beneit the plaintiff to some extent. 
Whatever might have been the relations 


1 on the other hand was educated’ 


l's financial position’ 
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between the father and defendant No. 1 
prior to 1920, it is obvious that between 
1921 and 1926, the cordiality between them 
was not by any means improving. The 
letters filed in the case show that the father 
was finding fault with defendant No. 1 
for one thing or another and regretting 
the way in which he had spent his moneys 
on defendant No. 1. On the other hand, 
defendant No. 1 seems to have felt that 
his father was not treating him properly 
and more than once protested, though in 
vain, against any such treatment. It is 
in the light of these facts that we have got 
to determine the question whether Ex. H 
was a likely disposition to have been 
made by the father. In the view we take 
of the credibility of the direct evidence 
in support of the execution of the will by 
the father in a sound disposing state of 
mind, the question of the naturalness of the 
disposition is of only secondary importance; 
but as the learned Counsel for the appel- 
lant has dealt with that question at length, 
we have set out the material facts above 
to show that even from this point of view 
the execution of the will was by no means 
improbable (His Lordship then discussed 
the evidence and proceeded). We have, 
therefore, no hesitation in holding that 
Ex. H was executed by the deceased 
Seshagiri Rao when he was in a sound dis- 
posing state of mind. 

As the deceased was a member of an 
undivided Hindu family, the question of his 
right to make a will disposing of his share 
in the joint family property has next to be 
considered. To enable him to do so, it is 
alleged by the plaintiff that he sent a regis- 
tered notice Ex. J on August 3, 1926. 
Having regard to what we have already 
stated as to the advice that the deceased 
had been given on this matter, it isnot by 
any means unlikely that this step would 
have been taken. The preparation of the 
draft for Ex. J is spoken to by P. W. 
No. 10,a witness whom the trial Judge 
Tegards as quite respectable ; and the writ- 
ing and execution of Ex. J is spoken to by 
P. W. No. 4, whom the learned Judge has 
unhesitatingly believed. We, therefore, see 
no reason to doubt the genuineness of 
Ex. J nor the fact pf its having heen sent 
with the knowledge of the deceased. 
Exhibit J isa postcard and the postal seal 
shows that it was posted at Bezwada on 
August 3, 1926. 

In the ordinary course it would have 
been delivered to defendant No. 1 at 
Guntur on the 4th, but it so happened for 


NYAPAT! NARAYANA BAO v. MUDBAVALAPU PURUSHOTaAMA Rao (MADR.) 


17810. 


reasons to which we shall presently refer 
that it was not actually received by defen 
dant No. 1 tillthe 9th. An argument has 
accordingly been addressed to us as to 
whether the mere posting of Ex. J on 
August 8, was sufficient to validate the 
will executed on the 4th when in fact the 
deceased died on the 5th before Ex. J had 
been received by defendant No. 1. To 
obviate such an argument, it was suggested 
on behalf of the plaintiff that defendant 
No. 1 must have become aware of the con- 
tents of Ex. J even on August 4, and that 
he purposely evaded receiving it. We are 
not sutisfied that thəre is sufficient proof: 
of this or even some justification for the 
suggestion. Seeing that this suggestion had 
been made or might be made, defendant 
No. 1 applied to the postal department for 
an exact statement cf the reasons for the 
delay in the delivery and Ex. 3 gives the 
material information. Defendant No 1 
resides in one postal division of Guntur 
whereas the Court is situate in another 
postal division. The result was that by 
the time that this posteard was taken to 
defendant No. l's residence on the 4th, 
he had left for the Court and on non-deli- 
very at home it was transferred for delivery 
at the other division, but when it was taken 
to Court on the 5th, defendant No, 1 is said 
to have been absent from the Court. On 
the 6th and 7th he was admittedly in 
Bezwada after hearing of his father’s death 
and as the 8th was a Sunday, the registered 
postcard was delivered to him only on 
the 9th. 

On the above facts it has been argued: on’ 
behalf of the appellant that as communica- 
tion to the other co-parceners is necessary 
before a member ofa joint Hindu family 
can become divided by a declaration of his 
intention to become so divided. It must be 
held in this case that the division in status 
arose only on August 9, when defendant 
No. 1 received Ex. J and as the testator had 
died on August 5, the testament cannot 
take effect so faras the joint family pro- 
perty is concerned. We are unable to 
accede to this contention. It is true that 
the authorities lay down generally that the 
communication of the intention to become 
divided, to other co-parencers is necessary 
but mone of them lays down that the 
severance in status does not take place 
till after such communication has been 
received by the other co-parceners. The 
anomalous results following from any such 
view can easily be shown. It would be 
unfortunate indeed if the validity of a will 
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should depend upon the accident as to 
whether a postman was able to find an 
addressee on a particular date or at a parti- 
cular place or not; and it will sometimes be 
avery difficult task for the Court to decide 
how far the addressee had with some know- 
ledge of what is coming evaded receipt of 
the notice. An illustration will forcibly 
demonstrate the anomalous position. Ifa 
person should have a number of co»parceners 
living in a number of places far remote 
from one another, what is to be the date of 
division of status when notice had been 
sent by one of the co-parceners to those 
various other co-parceners? It certainly 
cannot be that he will become divided from 
the family on different dates; and here 
again the uncertainty that may arise from 
the delay in delivery due to voidable or 
unavoidable causes is a fact to be taken into 
account. It may be that if the law is 
authoritatively settled, it is not open to 
us to refuse to give effect toit merely on 
the ground that it may lead to anomalous 
consequences, but when the law has not 
been so stated in any decision of authority 
and such a view is not necessitated or justi- 
fied by the reason of the rule, wesee no 
reason to interpret the reference to “com- 
munication” in the various cases as imply- 
ing that the severance does not arise until 
notice has actually been received by the 
addressee or addressees. 

The only reported decision in which the 
question of the date of severance was dis- 
cussed is a judgment of Madhavan Nair, J. 
in Rama Ayyar v. Meenakshi Ammal (1). 
So far as it goes, it is an authority against 
the appellant's contention, Tecause the 
learned Judge held that even if it should 
Le assumed that the receipt of the notice 
by the other co-parceners is material, the 
severance: of status relates back to the date 
when the communication was sent. As 
pointed out by the learned Judge, the 
principle emphatically stated by the Privy 
Council that the other co-parceners have 
no choice or option in the matter clearly 
indicates that the date of the receipt of 
the notice by them cannot be material. 
This decision of Madhavan Nair, J. was 
sought to be distinguished by the appel- 
lant’s learned Counsel on the ground that 
in that case the testator lived till after the 
date of the service ofthe notice. In view of 
the basis of the decision, we do net see 
how that can make any difference. It was 


(1) 33 L W 384;130 Ind. Cas. 756; AIR 1931 
Mad. 278; Ind, Rul. (1931) Mad. 452; (1931) M W N 
527, 
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argued that if on the 5th the estate passed by 
survivorship to defendant No. 1, the receipt 
of the notice on 9th cannot divorce defen- 
dant No. 1 of the estate so vested in him, 
The answer is that the issue of the notice 
in so far as the testator is concerned, is 
sufficient to prevent the operation of the 
principle of survivorship. He was certainly 
justified in expecting that in the ordinary 
course his notice would have been deliver- 
ed to defendant No. 1 on the 4th or at 
least on the 5th. I‘ is unnecessary for us 
lo say what the legal result would be in a 
case where a notice is posted in circum- 
stanses when it will be obviously impossible 
for it to reach the addressee before the 
testator’s death. It may be possible to 
argue that this ia merely a device to defeat 
the law, but no such suggestion can be 
made in the circumstances of this case. 
The appeal fails and is dismissed with costs. 

Nery. Appeal dismissed. 


ALLAHABAD HIGH COURT 
First Ciyil Appeal No. 100 of 1937 
August 30, 1938 
MOBAMMAD ISMAIL, J. 

Musammat JANKI BAI—APPELLANT 
VETSUS 
DURGA PRASAD—RESPONDENT 

Succession Act (XXXIX of 1925), ss. 383, 213 
—Application for revocation of succession certificate 
basing right on will alleged to be made by Hindu 
after January 1, 1927—Probate, if necessary. 

Where a person makes an application for revo- 
cation of succession certificate granted to another 
person basing his right upon a will alleged to be 
executed by the deceased Hindu after January 1, 
1927, the will comes under sub-s, (c) of 8. 57, Suc- 
cession Act, and s, 213, is no bar to such applica- 


tion and it is not necessary for him to take out, 


probate of the will of the deceased, 

F. ©. a. from an order of the Distriét 
Judge, Agra, dated February 6, 1937, 

Mr. Din Dayal, for the Appellant. 

Mr. B. S. Darbari for the Respondent. 

dJudgment.—This appeal arises out of 
an application made by the appellant under 
8. 383, Succession Act (XXXIX of 1925). Tt 
appears that one Musammat Kesar died in 
June 1936. Her husband Ajudhia Prasad 
had pre-deceased her. On July 14, 1936, the 
opposite party Durga Prasad applied fora 
succession certificate in the Court of the 
District Judge, Agra. *Among the relations 
he mentioned in tne application only two 
persons named Lachhman Singh and ifshan 
Singh. The appellant Musammat Janki Bai 
was not mentioned inthe application and 
therefore no notice of the application was 
sent to the appellant. Musammat Janki Bai 
claims to be the sister of the deceased 
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Misammat ‘Kesar and alleges that the 
deceased left a will in her favour conveying 
her property to the appellant. It was also 
contended that the opposite party had full 
knowledge of the existence of this will but 
fraudulently refrained from giving notice 
of his application to the appellant. The 
learned District Judge without going into 
the merits of the case rejected the applica- 
tion on the sole ground that it was not 
possible for him to revoke the succession 
certificate under s. 383 of the Act until 
the appellant had taken out a probate of 
the will. Unders. 213 of the Act no right 
as executor or legatee can be established 
in any Oourt of justice, unless a Court of 
competent jurisdiction in British India has 
granted probate of the will under which the 
right is claimed, or has granted letters of 
administration with the will or with a copy 
of an authenticated copy of the will annexed. 
Ordinarily, this section would bar the 
application of the appellant as she based 
her right in her application for the revoca: 
tion of the succession certificate on the will 
of the deceased. Sub s. (2) of the aforesaid 
section, however, lays down that this sec- 
tion will not apply in cases of wills made 
by Muhammadans and shall only apply to 
cases of wills made by any Hindu where 


-such wills are of the class specified in 


cls; (a) and (b) of sub-s. (7). Upon a refer- 
ence tos. 57 we find that the present will 
cémes under sub-s. (e) of s. 57 because 
according to the allegation in the applica- 
tion, the will was made after January 1, 
1927. It follows therefore that s. 213 is no 
bar to the application made by the appel- 
lant and it ia not necessary for her to take 
out probate of the will of the deceased. 
As the application was dismissed on a pre- 
liminary ground apparently without refer- 
ence tos. 213 of the Act, I must set aside 
the order of the Court below and direct 
that the application of the appellant should 
be enquired into according to law. The 
appeal is allowed. Costs here and hitherto 
will abide the result. 
g. Appeal allowed. 
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property with consent. of nearest reverstoners—Actual 
reversioners, being descendants of consenting rever- 
zoners, whether estopped from challenging aliena- 
ton. a 

Where a Hindu widow, with the consent of the 
nearest reversioners alienates the property of her 
deceased husband, it does not by itself create an 
indefeasible title. The actual reversioners are not - 
bound absolutely by the action of presumptive re~ 
versioners, The consent of the presumptive rever- 
Sioners to an alienation, even, if they be the pater- 
nal ancestors of the actual reversioners merely gives 
Tise to a presumption that the transaction was one 
which was occasioned by necessity, but it is open 
to the actual reversioners to rebut the presumption 
if they can. Rangaswamt Goundan v. Nachiappa 
Goundan(5), Binda Kuer v. Lalita Prasad Chowdhury 
(8), Rameschandra Chakrabarti v. Sasi Bhusan 
Upadhya (1) and Satyanarayana v. Sajja Ven- 
kanna (8), relied on. 

[Case-law referred to.] 

C. A against the decree of the Sub-Judge, 
Rajahmundry, in O. S. No. 5: of 1930. 

Messrs. P. Somasundaram and K. Bhima- 
sankaram, for the Appellant. 

Messrs, A. Venkatachalam, C. Rama Rao, 
K. Kameswara Rao and T, Satyanarayana, 
for the Respondents. 7 

Leach, C. J.—This appeal arises out of- 
a suit filed in the Court of the Subordinate 
Judge cf Rajahmundry by the appellant 
for the partition of the estate of his uncle 
Subbarayudu. He claimed that he and 
respondents Nos. 1 and 2 (defendants Nos. 1 
and 2) were entitled to the estate as re- 
versioners. There were 65 defendants, the 
other defendants being sued as alienees. 
Subbarayudu died about 60 years ago leav- 
ing a widow, Suramma, but no children.. 
Suramma died on July 3, 1928. The judg- 
ment of the lower Court contains. a. Benea-. 
logical tree showing the ‘relationship. 
between the appellant, respondents, Nos. 1 
and 2 and Subbarayudu, and it will be 
convenient to reproduce it here. 


OHEMBROLU at Enea 


| | 
Subbarayadu Ramaswami 


SBubbarayudu 
(wife) Suramma 
| ‘ 
Annappa Sastri Sitaramayya ` 
{ Ramamurthy 
| (Plaintiff): . 


a AAN Teak Aan 
Rao Defendant No. 1.) (Defendant No. 2.) | 
On April €, 1904, Annappa Sastri and 
Sitaramayya entered into an arrangement 
with Suramma under which they were to. 
divide between them the estate as it then 
existed, the widow taking one-half aad: 
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Annappa Sastri and Sitaramayya taking 
the other half absolutely. The arrangement 
was embodied in two deeds which were duly 
executed and registered. At the same time 
Annappa Sastri and Sitaramayya agreed to 
divide equally the properties which fell to 
their share under this arrangement. Before 
her death the widow disposed of the pro» 
perties which she had obtained as the result 
of the settlement of the dispute and 
Annappa Sastri and Sitaramayya did the 
same. The appellant seeks to set aside 
all the alienations. The learned Subordi- 
nate Judge considered that the sons of 
Annappa Sastri and Sitaramayya were 
- estopped from attacking the validity of the 
deeds under which their fathers had acquir- 
ed property from which they had also 
benelited. He accordingly dismissed the 
suit without going into the merits. We do 
not share the opinion of the learned Subordi- 
nate Judge that the doctrine of estoppel 
applies in this case. In holding that it did 
apply, the learned Subordinate Judge 
relied on the decision of the Privy Council 
in Bajrangi Singh v. Manokarnika Bakhsh 
Singh (1) and on the decision of a Fall 
Bench of this Court in Rangappa Naick 
v. Kamti Naik (2), which was based on 
the judgment in the former case. But 
these cases require to be readin the light 
of later cases and this was not appreciated 
by the lower Court. 

In Bajrangi Singh v. Manokarnika Bakhsh 
Singh, (1), the Judicial Oommittee had to 
. consider the conflicting opinions expressed 
by the Allahabad and the Oalcutta High 
Courts on the question of the effect of the 
consent of presumptive reverisoners to an 
alienation by a Hindu widow. The Allah- 
abad opinion was that even if all the pre- 
sumptive reversioners had consented to 
the widow alienating the property, the 
actual reversioners,could, when the succes- 
sion opened, sue to set aside the alienation 
. and have it set aside unless it were shown 
that the alienation had taken plice as the 
result of necessity. Whatever consent was 
given, it would not obviate the requirement 
imposed by Hindu Law of proving that 
there was need for the alienation. The 
“opinion of the Calcutta High Court was that 
where the presumptive reversioners had 
consented to an alienation, a presumpiion 
arose that the alienation was the result of 
necessity. The presumption could be re- 
butted, but unless it were rebutted, the 


WALI A NO OW; SALT 1 
t (2) 81 M 366; 18 M L J 309 (F B), 
178—99 & 100 
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alienation would bind the actual rever" 
sioners. Their Lordships decided that the 
better opinion was that of the Calcutta 
High Court, but as they concluded their 
judgment with the words 

“the appellants who claim through Matadin Singh 
and Baijnath Singh must be held ‘bound by the 
consent of their fathers,” 
it was also thought that their Lordships 
intended to hold that father as a pre 
sumptive reversioner could bind his son. 
This was the reading of the judgment by 
White, O., J. and Wallis and Sankaran 
Nair, JJ., who composed the Full Bench 
which decided Rangappa Naick v. Kamti 
Naik (2). The learned Chief Justice in the 
course of the judgment did point out that 
there might be a difficulty in reconciling 
this decision of the Privy Oouncil with the 
decision of their Lordships in Bahadur 
Singh v. Mohar Singh (8), but in view of 
the words used in the concluding portion 
of the judgment in Bajranji Singh v. 
Manokarnika Bakhsh Singh (1), the Full 
Bench felt contrained to hold that where 
a widow and her nearest reversioners had 
executed a document by which such re- 
versioners, bona fide, and in consideration 
of the widow conveying to them a portion 
of the property inherited by her from her 
husband, gave up all their rights to. the 
remaining properties and consented to the 
widow dealing with such properties as she 
chose, the actual reversioners after the 
widows death were bound by such cons 
sent and were estopped from questioning 
the alienations made by the widow after 
the agreement -had been entered into, 
The same difficulty presented itself to the 
Caleutta High Court in Debi Prasad Chow- 
dhury v. Golab Bhagat (4), but as the Privy 
Oouncil had said in Bajrangi Singh -v, 
Manokarnika Bakhsh Singh (1), that -they 
would be unwilling to extend the widow's 
power of alienation beyond its present 
limit, it was thought that their Lordships 
had not intended to lay down any new 
doctrine. After a discussion of all the 
authorities, Jenkins, O. J., observed : 

“The result then of the authorities binding on us 
appears to me to be this: 

To uphold an alienation by a widow of her 
deceased husband's estate where she is his heir, it 
should be shown; (1) that there was legal necessity, 
or (2) that the alienee, aféer reasonable inquiry, as 
to the necessity, acted honestly in the belief, that 
it existed, or (3) that there was such consent of the 
next heirs as ‘would raise a presumption efther of 
the existence of necessity or of reasonable inqui 
and honest belief as to its existence, or (4) that 

(3) 24 A 94; 29 IA 1; 8B Sar. 152 (P O). 

EN 0 721; 19 Ind. Oas. 273;17 OW N 701;170 
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thére-was a consent of the next heirs to an aljena- 
tion capable of being supported by reference to the 
theory of the relinquishment of the widow's entire 
interest and the consequent acceleration of the 
interest of the consenting heirs. Where any one of 
the first three positions is-established, the aliena- 

. tion may be of the whole or any part of the hus- 
band’s estate, but where the fourtb alone is proved, 
then the alienation must be of the whole.” 

‘The Caleutta High Court accordingly 
answered the reference made to it in this 
sense. Their Lordships of the Privy Ooun- 
cil- were called upon to re consider the ques- 
tion in Rangaswami Goundan v. Nachiappa 
Goundan (5), and they explained their deci- 
sion in Bajrangi Singh v. Vanokarnika Bakhsh 
Singh (1). They observed that while it 
was tiue that the concluding words of the 
judgment in Bajrangi Singh v. Manokarnika 
Bakhsh Singh (1), as to the song being bound 
by the consent of the fathers could be read 
as indicating that consent operated 
proprio vigore, two remarks fell to be 
made. First the idea of an eventual re- 
versioner. claiming through any one who 
went, before him was opposed both to 
principle and authority. It was opposed to 
principle because there is no vested right 
until death. lt was opposed to the authority 
in Bahadur Singh v. Mohar Singh (8). 
Secondly, there was no hint in the judgment 
in Bajrangi Singh v.Manokarnika Bakhsh 
Singh (1), that their Lordships proposed to 
lay down a new doctrine which would render 
quite immaterial most of the cases quoted. 
‘they here added: 

“It seems therefore much safer to conclude that 
the jugdment was only meant to settle the point 
at- issue, viz., the comparative merits, of the Allah- 
abad and the Culcutta rules, leaving the operation 
of consent to stand on the perfectly logical grounds 
of the authorities quoted, than to hold that a new 
and ‘illogical extension of the law was introduced 
and to find consolation in the fact as stated by 
Saddsiva Ayyar, J. that Lord Halsbury once said 
that law was not a logical science”, í 

.Having made those observations their 
Lordships proceeded to .state the law in 
the following terms : 

“The result of the consideration of the decided 
cases may be summarised thue: (1) An alienation 
by a widow of her deceased husband's estate held 
by her may be validated if it can be shown to be a 
surrender of her whole interest in the whole estate 
in favour of the nearest reversioner or reversioners 
at the time of the alienation. In such circum- 
stances the question of necessity does not fall to 
be. considered. But the surrender must be & bona 

*videssurrender, not a device to divide the estate 
With the reversioner, (2). When the alienation of 
the whole or part cf the estate is to be supported 
on the ground of necessity, then if such necessity 


(5) 42 M. 523; 50 Ind, Cas. 498; A I R1918 P O 

- 146; 46 I A72;36 ML J 493; 17 ALJ 536,290 L 

J 539; 21 Bom. L R640;230 W N 777; (919) M 

WN 262; :6ML T 5; 10L W101 UPL R 
(P O) 66 (P O). 
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is not proved oliunde and the alienee does not 
prove inquiry onhis part and honest belief in the 
necessity, the consent of such reversioners as 
might fairly be expected to be interested to quarrel 
with the transaction will be held to afford a pre- 
sumptive proof which if not rebutted by contrary 
proof, will validate the transaction as a right and 
proper one. These propositions are substantially 
the same as those laid down by Jenkins, O. J. and 
Mookerjes, J. in Debt Prasad Chowdhury v. Golab 
Bhagat (4). Xt follows that their Lordships cannot 
agree with a good deal of what was said in Rangappa 
Naick v. Kambi Naik (2).” 


There is a further decisicn of the Judi- 
cial Committee which has a bearing on the 
question of law under consideration. {t is 
the case in Binda Kuer v. Lalita Prasad 
Chowdhury, (6), where if was pointed 
out that the presumptive reversioner although 
the paternal ancestor of the actual 
reversioners is not a person from whom 
the actual reversioner takes bis title to the 
estate. He takes his title direct from the 
last full owner. In this case their Lordships 
also beld that even if the presumptive 
reversioner were the guardian of the actual 
reversioner, he could not bind the latter 
under transactions entered into by the widow 
in respect of the estate properties. They 
consequently rejected the plea that the 
actual reversioner was estopped from disput- 
ing alienations made by the widow. These 
decisions make it quite clear that actual 
Yeversioners are not bound absolutely by 
the action of presumptive reversioners. The 
consent of the presumptive reversioners to 
an slienation merely gives rise toa presump- 
tionthat the transaction was one which was 
occasioned by necessity, but it is open to the 
actual reversioners to rebut the présumption 
if they can. To adopt the wording in the ` 
head note in Rameschandra Chakrabarti v. 
Sasi Bhusan Upadhya (7), a conveyance of a 
portion of an estate by a Hindu widow” 
jointly with the nearest reversioner does 
not in itself create an indefeasible title. 
The decision was followed by a Bench of 
this Court (Curgenven and Sundaram 
Chetty, JJ.) in Satyanarayana v. Sajja 
Venkanna (8): , 

In the present case no opportunity was 
given to the appellant to prove that the 
transactions in question were contrary to 
Hindu Law. The learned Judge held that 
the appellant was governed by the actions: 

(6) 44 LW 546; 164 Ind. Cas. 340; AT R . 1936 
P O 304; 1936 A L R 822; (1936) O W N 813; 
1936 O L R510; 3BR1; 9RP O 107,17 PL T 
638; 38 Bom. L R 1256; 41 O W N 161 (P O), 

(7) 300 L J56; 53 Ind. Cas, 654; A 1R 1919 Cal. 
603; 230W N 1025. 

(8) 65M LJ 282: 145 Ind. Cas. 862; A IR 1933 
n 673; 38 L W 230, 6R M 138; (1933) M WN 
1301. ane? 
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of his father Sitaramayya and therefore he 
was not in law entitled to insititute the 
present suit. This decision is clearly wrong 
ón the authorities. The appeal will be 
allowed and the case will be remitted to 
the Subordinate Judge to try and decide 
according to law. The appellant is entitled 
-to costs which will be paid by the opposing 
respondents in proportion to the value of 
their interests in the estate properties. The 
appellant has appealed as a pauper. As 
there is a remand for re-trial, he would have 
been entitled to a refund of the Oourt-fee 
had he paid it. In the circumstances, there 
is no necessity to make any order for pay- 
ment by the appellant to Government of 
the Court- fee on the memorandum of appeal. 


N.-D. Case remanded. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 609 of 1937 
November 16, 1937 
ABDUL Rasatp, J. 
THAKARJI MAHARAJ—PLAINTIFp— 
APPELLANT 
} VETEUS 

KHUSHI RAM AND ANOTIIER—DEFENDANTS— 

RESPONDENTS . 
Limitation Act (IX of 1908), Sch. I, Art. 134-4— 
Mahant of idol granting permanent lease in 1909— 
Lessee obtaining decree for possesston—-Suit by 
successor of mahant in name of idol in 1935, for 
permanent injunction restraining lessee from dis 
possessing him—Suit held governed by Art, 131-A— 
Initial onus of proving suit to be in time held was on 
plaintif —Injunction held could only be granted 

after he gets transfer of 1909, set aside. 
“In 1909, a permanent lease of the temple property 
was granted to the defendant by the mahant of an 
idol. The defendant obtained a decrée for posses- 
sion of the land in suit. In 1935, the successor of 
the mahani who had granted the lease sued in the 
name of idol represented by him, for a permanent 
injunction restraining the defendant from disposses- 

sing the plaintiff from the land in dispute : 


Held, that in the case the substantial relief claimed 


by the plaintiff was to set aside the transfer of immov- 
able property made by his predecessor in the year 1909, 
and the suit Consequently fell under Art. 131-A, Limi- 
tation Act. It was for the plaintiff to indicate in 
his plaint as to when he came to know of the 
transfer end to establish that he had come to know 
of the transfer within 12 years of the institution of 
the suit. The plaintiff would be entitled to the 
permanent injunction prayed for by him only after 
he succeeded in setting aside the transfer made in 
1909. Raghunandan Misra v. Mahadeo (4), relied on, 

5. O. A. from the decree of the Additional 
District Judge, Hoshiarpur, dated January 
27, 1937. 

Mr. Nanak Chand Pandit, for the Appel- 
lant. | 

Mr. D. N. Aggarwal, 
dents, 


for the Respon- 
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Judgment.—The facts bearing on thé 
questions of law involved in this appeal 
may be shortly stated. Musammat Mehtabi 
was the original owner of the land in 
dispute measuring 9 kanals 17 marlas. 
In the year 1885, she gifted this land in 
favour of Keshwa Nand. Keshwa Nand 
was the mahant of an idol known as 
Thakarji Maharaj. Keshwa Nand was 
succeeded by his disciple Kundan Anand 
in 1904. On January 13, 1909, Kundan 
Anand granted a permanent lease of the 
land in dispute to Lachhman Das, father 
of the defendants. In 1911 Kundan Anand 


‘was deposed from the office of mahant 


and was succeeded by Atma ag b 
land in dispute wasin possession o e 
o Ah ên inthe year 1909. In 1912 the 
father of the present defendants sued 
Gosain and other mortgagees for Possession 
by means of redemption. He impleaded 
Kundan Anand and the reversioners of 
Musammat Mehtabias defendants in that 
case. A decree for redemption was 
passed in favour of the father of the 
present defendants on payment of Rs. 82, 
On June7, 1928, the present defendants 
sued the tenants who were in possession of 
the land in dispute aud decree was passed 
in their favour cn September 25. Atma 
Nand was a party to this case but Thakarji 
Maharaj was not impleaded asa defendant. 
In 1934 the present defendants again 
instituted a suit against Atma Nand for 
recovery of possession of the land in suit. 
Atma Nand pleaded that Thakarji Maharaj 
was the real owner. This defence was 
not given effect to and a decree was passed 
in favour of the defendante for possession 
of the land in dispute, | 

On April 29, 1935, the present suit was 
instituted by Thakarji Maharj through 
mahant Atma Nand for a permanent 
injunction restraining the defeadants from 
dispossessing the plaintiff from ths land 
in dispute. The defendants pleaded inter 
alia that the plaintiff was not the owner 
of the land in dispute astheland had been 
gifted in favour of Keshwa Nand person- 
ally and was not the property of the idol 
Thakarji Maharaj, that the suit was barred- 
by limitation, that the lease in favour of 
the defendants’ father , was for considera- 
tion and necessity, and that the suit did 
not lie in ita present form. The trial Qourt 
decreed the plaintiffs claim holding that 
the land in dispute had been gifted in 
favour of the idol, that Atma Nand was 
only the manager of this property, that the 
plaintiff had been all along in possession 
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of theland, that the alienation effected 
by Kundan Anand in 1909 in favourof the 
father of the present defendants was with- 
out consideration and necessity and that the 
suit was within time. Against this deci- 
.Bion, the defendants preferred an appeal in 
the Court of the Jearned District Judge. 
The Jearned District Judge held that the 
alienation in favour of the father of the 
defendants was for cousideration and neces- 
sity. He also held that the suit of the 
plaintiff was barred by limitation. On these 
findings the appeal was accepted and plain- 
tiffs suit dismissed with costs throughout. 
Against this decision the plaintiff has pre- 
ferred a second appeal to this Court. 

The learned Oounsel for the appellant 
‘contended that the learned District Judge 
-had erred in holding that the suit was 
barred by limitation. He urged that the 
‘plaintiff had been in possession of the land 
throughout and that therefore every attack 
on his title and every attempt to oust him 
gave him a fresh cause of action. It was 
maintained by the learned Counsel that in 
these circumstances his suit was within 
limitation under Art. 120, Limitation Act. 
The learned Counsel relied on Ram Lal 
v. Thakurjt Mandir (i), Smail v. Bahab (2) 
and Hakim Singh v. Waryaman (3). In 
my opinicn the contention of the learned 
Counsel is without force, In the present 
case the substantial relief claimed by the 
plaintiff was to set aside the transfer of 
immovable property made by Kundan 
Anand, the manager of Thakarji Maharaj, 
in 'the year 1909. This was, therefore, a 
suit to set aside a transfer of immovable 
property comprised in a Hindu religious 
or charitable endowment made by a 
manager thereof for a valuable considera- 
tion. The present suit consequently falls 
under Art. 134-A, Limitation Act. The 
limitation for such a suit is 12 years from 
the time when the transfer becomes known 
to the plaintiff. It was for the plaintiff to 
indicate in his plaint as to when he came 
to know of the transfer and to establish 
that be had come to know of the transfer 
within 12 years of the institution of the 
suit. The plaintiff would be entitled to 
the permanent injunction prayed for by 
“him only after he sutceeds in setting aside 
the transfer made by Kundan Anand in 
1909 ia favour of the father of the present 


defendants. 
(l) AIR 1933 Lah. 920; 146 Ind. Cas. 136,6 R L 


5, 
(2) 8 L 22; 100 Ind, Oas. 732; AIR 1927 Lah, 
119; 28 P L R 430, 

(Bj 140P R 1907, 
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In the three ralings relied on by the 
learned Counsel for the appellant, there 
was no question of setting aside transfers 
of immovable property. ln those cases the 
plaintiffs had throughout been in posses: 
sion of the property in dispute and they 
had brought suits for declarations to 
correct revenue entries or for similar other 
reliefs. Under those circumstances it was 
held tkat every invasion of the right of 
the plaintiffs gave them a new cause of 
action, and rendered suits for declarations 
filed by the plaintiffs within six years to 
be within time. Article 120 is a residuary 
Article and as the present suit falls within 


‘the purview of Art. 134A, Art. 120 can- 


not be held to be applicable. As under 
Art. 134-A, limitation begins to run from 
the time when the transfer becomes known 
tothe plaintiff, the initial onus of proving 
that his suit is within time is on the 
plaintiff. If neither in the plaint nor at 
any subsequent stage of the case the plain- 
tiff has ever fixed any date on which he 
alleges that he came to know of the trans- 
fer to the defendants, the suit must fail 
on that account. Reference may be made 
in this connection to Raghunandan Misra 
v. Mahadeo (4). The learned Counsel for 
the respondents also relied on Venkatachala 
keddiar v. Collector of Trichinopoly (5). 
He urged that the land in dispute had 
throughout been in possession of the mort- 
gagees and that the plaintiff or his manager 
Atma Nand had never entered into actual 
physical possession. The learned Oounsel 
contended that in these circumstances even 
if Art. 120 be held\to be applicable, the suit 
would be barred by limitation as limitation 
would run fromthe date of the alienation 
in 1909 and not from the date when the 
plaintiff had knowledge of the alienation. 
It is not necessary to give a considered 
opinion on this point as I have already 
held that the present suit is barred by 
limitation under Art. 134-A, Limitation 
Act. 

In view of the findings given above; it 
is unnecessary to consider tne question ‘of 
consideration and legal necessity in any 
detail. I am of the opinion that consi- 
deration for the alienation in favour of the 
father of the defendants has been proved 
put that: legal necessity has been proved 
only to the extent of Rs. 82 instead of 


(4) A IR 1933 Oudh 88; 140 Ind. Ons, 182;9 O 
W'N 835; ind. Rul, (1932) Oudh 3.9, 

(5) 38 M 1064; 24 Ind. Oas. 369; A I R 1914 Mad, 
708; 26M L J 537; (1914) MW Noele 
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Rs. 250. For the reasons given above, 
T dismiss this appeal with costs. 


S, Appeal dismissed. 


< RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 16 and Oivil 
Revision No, 143 of 1938 
April 6, 1938 
Reperts, C. J. AND DUNKLEY, J. 
MAUNG AHMIN— PLAINTIF — 
APPELLANT 
VETSUS 
MAUNG SAUNG AND ANUTHERB —DBFBENDANTS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O XVI, 
y. 1, O. IX, rr. 3, 8 —Process-fee ordered to be paid, 
before fixed date—Failure of party to appear 
before Court on such date—Suit if can be dismissed 
for default—Result of non-payment of process-fee 
within time fixed—Dismissal for default—Date 
fixed for filing list of witnesses—Suit if can bedis- 
missed on failure to file such list by fixed date— 
Result of such failure—Word ‘hearing’, meaning of-— 
Revision—Other remedy open—Interference, 

The process-fees can be paid to the officer of the 
Court who is designated under the orders of the 
Court to receive them, and can be paid at any time, 
subject to the time-limit fixed by the Court, and it 
is plainly unnecessary for the party paying such 
fees to appear in Oourt to pay them, and, in fact 
it would be highly inconvenient if parties did so. 
The only result of the failure of a party to pay 
the fees by the date fixed by the Court would, at 
the most be, that summonses would not be issued 
to his witnesses, and he would run the risk of not 
haying his evidence recorded if he could not per- 
‘suade the witnesses to attend Court without the 
issue of summons. The suit, however, cannot be 
dismissed for failure of a party to appear before 
Court ona date before which the process-fee was 
ordered to be paid. 

The utmost result of a failure to file a list of 
witnesses within the time fixed by the Oourt would 
be that the Court might decline to hear the evidence 
of any witnesses whom he might subsequently call; 
failure to file a list of witnesses by the date fixed 
could, under no circumstances, result in the dismissal 
of the suit. Order IX, rr, 3 and 8, Oivil Procedure 
Oode, refer to the dismissal of a suit on the 
failure of parties to appear when thesuit is called 
on for hearing, and clearly a date fixed solely as 
the last day on which a list of witnesses may be 
filed isnot a date fixed for hearing. The word 
‘hearing’ in these rules does not mean solely the 
recording of evidence, but it means what it says, 
that is, ‘when the suit is calledfor hearing before 
the Court’, and does not include the disposal of a 
routine matter which is within the powers of an 
officer of the Oourt, and need not come before the 
Court at all. 

The High Oourt will not interfere in revision 
where there is another remedy open to the party. But 
the other remedy which is open to the applicant in 
revision must be a certain and conclusive remedy 
allowed by law. 


O. Misc. A. and R. against an order of 
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the District Court, Prome, dated December 
18, 1937. | 
Mr. U Myint Too for Mr, U Kyaw Myint, 
for the Appellant. 
Mr. Clark, for Respondent No. 1. 


Dunkley, J.-- The plaintif-appellant 
brought a suit against the defendants-res- 
pondents for the administration of the 
estate of one U Pu Lay, deceased. He 
alleged that he was a son of the deceased 
and admitted that respondent No. 1, Maung 
Saung, was another son. It was stated in 
the amended plain that respondent No. 2 Ma 
Ngwe Mya, claimed that she was a daughter 
but this was not adnitted. On October, 
15, 1937, the learned District Judge re- 
corded the following order in the diary of 
the proceedings : 

“Mr. Ahmed for the plaintiff appears and files a 
list of 36 witnesses. Defendant No. 1 appears in per- 
son and says he is not filing a list of witnesses as 
effort at compromise is being made. Ih.ve pointed 
out to him that that ie no bar to filing a list of 
witnesses as ordered. This defendant is again 
ordered to do so on the day the Oourt re-opens 
after the Thadingyut holidays, 6. e., October 27. 
Defendant No. 2 is represented by her Advocate, U Ba 
Swe and files her list of 14 witnesses. I fix the 
hearing of the plaintiff's witnesses on November 22 
and 23, defendant No. 1's witnesses on November 24 
and 25, and defendant No. 2's witnesses on Novem- 
ber 26. Process may issue after the holidays.” | 

On October 27, the case was called in 
open Court. Why it should be so called, it 
is difficult to understand, for, that date was 
fixed merely as the last day on which defen- 
dant-respondent No. 1 would be permitted 
to fle alist of witnesses. No one appeared 
except the Advocate for defendant-respon- 
dent No. 2. Thereupon the learaed District 
Judge dismissed the suit, as against defen- 
dant.respondent No. 1 under r. 3, O. IX, Oiyvil 
Procedure Code, and as against defendent- 
respondent No. 2 under r. 8, 0. IX. Appli- 
cation was subsequently made by the plantiff- 
appallant to have the case restored; but by 
an order of December 18, 1937, the learned 
District Judge declined to restore the suit 
to the pending file, although so far as de- 
fendant-respondent No. 2 was concerned, he 
had no objection to the suit being re-opened. 
In his order of December 18, 1937, the 
learned District Judge said that it was 
necessary that all parjies should appear or 
be represented in Court on October 27, 
and that as bhey did not so appear, and he 
had been informed that there was a likeli- 
hood of a settlement out of Oourt, he 
assumed that the case had been settled out 
of Court and therefore had no option bat 
to dismiss the suit. He farther held that 
the contention on behalf of the plaiatitf- 
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appellant that his failure to appear on 
October 27, was due to a misunderstand» 
ing, as he did not think that his appearance 
was necessary on ihat date was fallacious. 
because from the affidavits file] in con- 
nection with the application for restoration, 
it appeared that the case between him and 
defendant-respondent No. 1 had actually 
been settled; and that was the real reason 
why neither he nor respondent No. 1 entered 
an appearance on October 27. Finally, the 
learned District Judge said that on the list 
of witnesses presented by the plaintiff- 
appellant on October 15, he had endorsed 
that payment of process-fees for the issue 
of summonses must be made before Octo- 
ber 27, and therefore it was plainly neces- 
sary for the plaintiff to appear on that date 
in order to pay these fees or to inform the 
Oourt that they had been paid. i 

lt is now conceded on behalf of the 
appellant that no appeal lies against this 
order of the learned District Judge so far 
as respondent No. 1 is concerned, although 
there is a right ofappeal against respon- 
dent No. 2. As regards respondent No. 2, she 
has at no time objected to the restoration of 
the suit and has not entered an appearance 
at the hearing of this appeal. As regards 
respondent No. 1, application is now made that 
so far as he is concerned, the appeal may 
be treated as an application in revision under 
s. 115, Civil Procedure Code, and the learned 
Counsel for respondent No. 1 has no objection 
to this course being taken, and therefore 
as against this respondent, the appeal is 
converted into an application in revision. 
Turning: to the grounds upon which the 
learned District Judge, declined to restore 
the suit, the last ground is clearly unten- 
able, for process-fees can be paid to the 
officer of the Court who is designated under 
the orders of the Court to receive them, 
and can be paid at any time, subject to the 
time-limit fixed by the Court, and it is 
plainly unnecessary for the party paying 
such fees to appear in Court to pay them, 
and, in fact, it would be highly inconve- 
nient if parties did so. The only result of 
the failure of a party to pay the fees by 
the date fixed by the Court would, at the 
most, be that summonses would. not be 
isŝued to his witnesses, and he would run 
the rigk of not having his evidence record- 
ed if he could not persuade the witnesses 
to attend Court without the issue of 
summons . 

As regards the other grounds, it is quite 
clear from the diary order of October 15, 
that the date, October 27, was mentioned 
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merely as the last date on which defen- 
dant No. 1 would be permitted to file a list of 
witnesses. He could present his list to the 
officertof the Court, appointed under O. XVI, 
r. 1, Civil Procedure Code, on any day prior 
to that date, and what would he the result of 
his failure to file a list within the time fixed ? 
The utmost result would be that the Court 
might decline to hear the evidence of any 
witnesses whom he might subsequently 
call, failure to file a list of witnesses by the 
date fixed could, under no circumstances, 
result in the dismissal of the suit. Order IX, 
rr. 3 and 8, Civil Procedure Code, refer to the 
dismissal of a suit on the failure of parties to 
appear when the suit is called on for hear- 
ing, and clearly a date fixed solely as the 
last day on which a list of witnesses may 
be filed is not adate fixed for hearing. Mr. 
Clark for the respondent has urged that 
the word ‘hearing’ in these rules does not 
mean solely the recording of evidence, and 
with this contention we are in entire agree- 


‘ment; but it means what it says, that is, 


‘when thesuit is called for hearing before 
the Court,’ and does not inclade the dispo- 
salof a routine matter which is within the 
powers of an officer of the Court, and need 
not-come before the Court at all. 

The sole question, which was before the 
learned District Judge, in considering the 
application to restore the suit, was whether 
on October 27, the suit was “called on 
for hearing,” within the provisions of rr. 3 
and 8 of O. IX, and if he had applied his 
mind to this single point he must, we think, 
have concluded that in dismissing the suit 
he had acted without jurisdiction. The 
question as to whether the suit, as between 
the plaintiff-appellant and defendant-res- 
pondent No. 1, had been compromised was 
entirely irrelevant and should not have been 
considered at all. However, he has declined 
to restore the suit, and for respondent No. 1 
‘Mr. Clark has strenuously urged that, as 
there is no right of appeal and as the revi» 
sional powers of the High Court, under 
s. 115 of the Ocde, are discretionary, this 
is not a case in which that discretion ought 
to be exercised in the plaintifi-appellant's 
favour. He has urged that, in deciding whe- 
ther to exercise our discretion in favour of 
‘the appellant or not, we should consider 
the terms of this agreement of compromise, 
which, it is alleged, has been concluded — 
between the appellant and respondent No. l, 
andthe circumstances under which it was 
concluded, and that if we do so, it will be 
apparent that the attempt of the plaintiff 
to.get the suit restored is an attempt to 


1938 
evade a binding agreement. Mr, Clark has 
further urged that uader r. 4 of O. IX, tue 
plaintiff has his remedy by bringing a fresh 
suit, and that it is settled law that the High 
Court will not interfere in revision where 
there is another remedy open to the party. 
With this last contcntion we agree, save 
that it must be added that the other remedy 
which is open to the applicant in revision 
must be a cerlain and conclusive remedy 
allowed by law. In the case of the present 
appellant the remedy by means of another 
suit would be by no means certain or con- 
clusive. It would entail that the appellant 
should pay fresh court-fees on a suit valued 
at Rs. 1,45,000; but, if it had appeared that 
he had entered into a binding agreement 
with both resp-yndents to compromise the 
suit, we should have had no hesitation in 
hold.ng that his further remedy by means 
of a second suit ‘if he could bring sucha 
suit against both respondents) would be 
sufficient. - 

The anewer to Mr. Olark’s contention, 
howaver, is that the appellant has no right 
to bring a second suit agensi respondent 
No. 2 and that therefore if we decline to 
restoré the suit, although she is willing that 


it should be restored, then we shall leave. 


the appellant witbout any remedy as against 
her. Moreover, the appellant has a right of 
appeal against respondent No, 2 and, for 
the reasons which have already been stated, 
itis clear that the learned District Judge's 
order of October 27, dismissing the suit, 
was made without jurisdiction, and that 
therefore his subsequent order of Decem- 
ber 18, declining to restore the suit, was 
wrong in law, and must be set aside as 
against respondent No. 2. It would be 
manifestly wrong to restore the suit against 
respondent No. 2, and then to leave the 
appellant to bring a fresh suit against res- 
pondent No. |, thereby compelling the 
appellant to bring two separate suits 
- against two defendants on the same cause 
of action, and for this reason, the appli 
cation in revision must also be allowed. 
We decline to express any opinion -as to 
whether an agreeme.t of compromise has 
been concluded between the appellant and 
respondent No. 1, or whether, even if it has 
been concluded, it is valid as an adjust- 
ment of the suit by reason of respondent 
_No.2not being a party thereto. Thatisa 
matter which the learned District Judge 
will have to decide if and when defendant- 
respondent No. 1 makes an application to 
record the agreement under r. 3, O. XXIII. 
This application in revision against defen- 
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dant- respondent No. 1 and the appeal 
against defendant-respondent No. 2 are 
allowed, and Suit No. 2-P of 1937 of the 
District Gourt of Prome is restored to the 
pending file of that Court to be dealt with 
in accordance with liw. The appellant 18 
entitled to his costs of the application in 
revision against respondent No. 1, Advocates 
fee three gold mohurs. 

Roberts, C. J.—I agree. 

Appeal and 
8. Application allowed, 





LAHORE HIGH COURT 


Criminal Revision Petition No. 632 of 1938 


July 1, 1938 


Barne, J. 
Musammat HARBANS KAUR— 
CoMPLAINANT—PatIrrongR 
versus 
LAHARI RAM AND oraeRsS—ResponDants 

Criminal trial ~Complaint—Defamatory allega- 
tions in application to Police against a person and 
his minor daughter—Both father and daughter can 
file separate complaints—Compromise and subsequent 
acquittal of accused in father's complaint, whether 
bar to complaint by daughter—Revision—Acqutttal 
on erroneous view of law, if can be set aside. 

Where an application made by certain persons 
to the Police against a certain person contains de- 
famatory matter against such person and his minor 
daughter, both the father and his daughters have a 
right to seek redress, therefor, in Civil and Crimi- 
nal Courts and can, therefore, file separate com- 
plaints and a compromise and acquittal of the ac- 
cused in father's complaint is no bar to the com- 

faint by the daughter 
father, although or tho same facts could not have 
been filed on behalf of the minor daughter or com- 
promised without the Court's permission. Thakur 
Das v. Adhar Chandra t, eas on, Ram Chander 

. Emperor (2), distinguished | 
Y Revision K pa order of acquittal may be allowed 
when the order of acquittal is based on an errone- 
ous view of the law. Chotha Ram v. Karmon Bai 
(3), Fakir Chand v. Fakir (4) and Nathu Mal v. 
Abdul Haq (5), relied on. t 

Or. R, P. from an order of the Sessions 
Judge, Ludhiana, dated March 2, 1938. 

Messrs. R. L. Anand II and Mela Ram 
Aggarwal, for the Petitioner. 

Mr. Des Raj Sawhney, for the Respon- 


deats. 


Order.—The facts given rise to this 
petition -for revision are briefly as followg: 
The four respondents along with certain: 
other persons presented a petition tp the 
Police against Hardit Singh, father of the 
petitioner Musammat Harbans Kaur, alleg- 
ing that his house was visited by persons 
of bad repute who drank liquor and com-. 
mitted debaucheries and were thus a 
nuisance to the people of the mohalla. One 


as the complaint by the, 


. 
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of the allegations in the petition was that 
one Gurdial Singh also visited the house 
of Hardit Singh for immoral purposes and 
that he was in possession of letters from the 
present petitioner, Musammat Harbans Kaur, 
who is a young girl nged about 17, Hardit 
Singh filed a complaint for defamation 
against the respondents and the other 
signatories of the application under s. 500, 
Indian Penal Code, which was eventually 
compounded upon ‘the accused tendering 
an apolegy and withdrawing their allega- 
tions. The accused were, therefore, acquitt- 
ed. . 
` A second complaint was filed under s. 500, 
Indian Penal Code by Musammat Harbans 


-Kaur, the present petitioner, with reference 


to the same application. An objection was 
raised that the second complaint was barred 
by the provisions of s. 403. Criminal Pro- 
cedure Code. This contention was rejected 
by the trial Magistrate who convicted the 
respondents and sentenced them to afine 
of Rs. 100 each. The respondents appealed, 
and the learned Sessions Judge has upheld 
their preliminary objection that this com- 
plaint was barred by their acquittal in the 
previous complaint by Hardit Singh, and 
has set aside their convictions. Musammat 
Harbans Kaur has now filed a Petition for 
Tevision of this order. The learned Counsel 
for the petitioner has’ ccntended that the 
complaint of Hardit Singh did not pur port 
to be on behalf of Musammat Harbans 
Kaur and that it could not have been 
filed’ at all on her behalf without the leave 
of the Court as sheis a minor and fer- 
mission was neither asked for nor granted: 
vide s. 19%, Criminal Procedure Ocde. It 
is true that the defamatory application 
contained matter which cast reflections on 
the character of Musammat Harbans Kaur 
and this was also the subject-matter of the 
complaint. But, the allegations against 
Hardit Singh’s daughter's character might 
amount to his defamation also, and con- 
sequently this fact alone would not show 
that the complaint was on behalf of the 
Present petitioner. It was further pointed 
out that had the previous complaint been 
on behalf of Musammat Harbans Kaur, it 
could not have been compounded without 
the permission of the Court: vide ge 345 (4), 
Criminal Procedure Code. No such permis- 
sion was asked for or given. ° 

The learned Counsel for the respondents 
on the other hand urged that the subject- 
matter of the second complaint by the pre- 
sent petitioner was in substance the same 
as that of the previous complaint by the 
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father, that no man can be prosecuted twice 
for the same offence, that the Petitioner 
had instituted a civil suit for damages algo, 
that the present complaint was vindictive 
and was brought merely to harass the 
respondents and that there was no such 
miscarriage of justice as would justify in- 
terference in revision. After carefully con- 
sidering the facts, I am of opinion that the 
previous complaint by Hardit Singh was 
legally no bar to the present complaint by” 
Musammat Harbans Kaur, The previous 
complaint did not purport to be on her: 
behalf and she being a minor, it could not, 
according to law, have been either institut- 
ed or compounded without permission of 
tte Court. Admittedly no such permission 
was asked for or granted. The mere fact 
that the defamatory application contained” 
Teflections on the character of Musammat 
Harbans Kaur would nor justify the cone. 
clusion that the ccmplaint was on her: 
For, the defamatcry allegations 
with reference to Musammat Harbans Kaur 
were calculated to harm Hardit Singh's 
Teputation also, and could, therefore, legiti- 
mately form the subject-matter of his 
complaint under s. 500. This view receives 
support even from Thakur Das v. Adhar 
Chandra (1) on which the learned Sessions 
Judge has relied. It would appear from 
the above that the application made by: 
the respondents to the Police econ- 
tained matter which defamed Hardit: 
Singh as well as Musammat Harbans Kaur 
and consequently the latter had an in- 
dependent right to seek redress therefor 
in Oivil and Criminal Courts. Tne learned: 
Counsel for the respondents referred to. 
Ram Chander v. Empercr (2) but that case: 
is easily distinguishable as the accused: 
had been previously tried for the offence 
of rioting, which is an offence against 
the public peace and for which each in- 
dividual concerned has not a personal: 
remedy as in the case of defamation, 

As regards the allegation that the com-. 
plaint is vexatious and vindictive, it may . 
be noted that the petitioner readily gave 
up her complaint against one of the accused 
Des Raj who apologized. The present res- 
pondents, however, nct only did not do 80, 
but produced evidence in support of the 
defamatory allegations, although they had. 
previously withdrawn them. They utterly 
failed to establish them and even the. 
learned Sessions Judge did not take a 


(1) 32 O 425; 8 CW N3515. 
(2) 18 A L J 85; 54 Ind. Oas. 772; AI R1919 AN,- 
90; 21 Or. TL J 16418 ALJ85, * 4 
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midifferent view on this point. The petitioner, 
«who is a young girl had a right to vindicate 
wher character, and in view of all the cir- 
cumstances, the complaint cannot be treated 
as merely vindictive. The respondents 
offered. to apologize now at the last etage, 
but she naturally refused to accept the 
offer as the respondents had persisted in 
their allegations and had put her to the 
trouble and expense of leading a great 
deal of evidence to clear her character. 
It has been held in Chotha Ram v. Karmon 
Bai (3) and Fakir Chand v. Fakir (4) 
that revision of an crder of acquittal may 
be allowed when the order of acquittal is 
based on an errcneous view of the law. In 
Nathu Mal v. Abdul Hag (53 an order of 
acquittal under s. 500, Indian Penal Gode, 
was set aside. In view of the conduct of 
the respondents, I think, it is in the inter- 
est of justice that the petitioner should be 
given an opportunity to have her character 
fully vindicated. After undergoing the 
trouble and experse cf a trial, there is no 
reason why she should be deprived of a 
decision on merits, on a technical ground, 
which has been found to be legally unten- 
able. 1 accordingly accept the petition and 
setting aside the order of acquittal, remand 
the case tothe learned Sessions Judge for 
decision on merits. Parties are directed to 
appear before the learned Sessions Judge 
on July 1, 1938. 
8. Case remanded. 


’ (3) 8P R 1918; 44 Ind, Oas. 169; AI R 1918 Lah, 

4, 

f (A IR 1924 Lah, 286; 69 Ind. Cas, 379; 23 Or, L, 
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(5) AI R 1930 Lah. 159; 123 Ind. Cas. 841; (1930) 
Or, Oas. 167; 31 Cr. LI 514; Ind. Rul, (1930) Lah, 
489; 12 Lah. L J 5. 
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Reference No, 27 of 1936 
May 20, 1938 
Davis, J. O. AND MEHTA, J. 
PREMIER OLOTHING COMPANY— 
PLAINTIFFS 
versus 
E. H. FRUSHER—Degrenpant 

Civil Procedure Code (Act V of 1908), s. 60—Pay, 
of soldier of regular forces who is subject to Army Act 
1881 (41 & 45 Vic. Ch. 58), if can be attached. 

The pay of a soldier of His Majesty's regular 
forces who is subject to the Army Act of 1881, is not 
liable to attachment under a decree of the Civil 
Court. Husain Bakhsh v. Briggen Shaw (1), dis- 
sented from, W. J. Edwards v. Bhaga Devaji 
Co, (4) ‘and Charles 8. Brown v. A. D. Hanson (5), 
relied on, Kering Rupchand & Oo. v. G. B. Murray (2) 


y 
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and M, G. Duckworth v. G. F. Duckworth (3), re- 
ferred to. 


Mr. Sanidas Idanmal, for the Original 
Plaintif, 

Davis, J.C.—This is a reference to us 
by the Judge of the Karachi Small Cause 
Court under O. XLVI, r. 1, Oivil Procedure 
Code, stating a case with; his opinion for 
our. decision, and the point on which 
doubt is entertained is whether the pay 
of a soldier of the regular forces is attach- 
able under s. 60, 
Apparently the learned Judge who held 
office before the learned Judge who has 
made the reference was ofthe opinion 
that the pay of a soldier of the regular 
forces was attachable, because he must 
be deemed an officer within the meaning 
ofs, 2, sub s. (17), Civil Procedure Code, 
but we think that the opinion of the 
learned Judge, now stating the case to us 
that the pay ofa soldier is not attachable 
under the Civil Procedure Code, because in 
this matter he is governed by the Army 
Act and not by the Civil Procedure Code,, 
is correct. The learned Advocate for the. 
judgment-creditor has stressed the fact 
that the proviso tos. 60, Oivil Procedure 
Code, has now been repealed and this 
proviso excluded the application of the 
section to any person subject to the 
Army Act. Thus he argues that a com- 
missioned officer and a soldier are left 
subject tothe provisions of the Oivil Pro- 
cedure Code, and whereas the commissioned 
officer is protected astchalf his pay, the 
private soldier is not protected at all; 
and for this argument he relies upon 
the case ia Husain Bakhsh v. Briggen Shaw 
(1). With all respect to the learned Judges 
who decided that case, we think that they 
have omitted to allow sufficient force to the 
fact that the Army Act is the Act which 
specially governs officers or solidiers in the 
military service of the Crown and only so far 
as it is otherwise specially enacted can it be 
said that they are not subject toor pro- 
tected by its provisions. 

There are certain Bombay cases subse- 
quent to the amendment of 1914 by which 
the proviso, on which the learned Advecate 
for the judgment-creditor so strongly re- 
lies, was repealed, which make it clear 
that the pay of a soldier is not liable to 
attachment ‘under the Civil Proc&dure 
Code at all and indeed it would be 
strange, if when the Legislature made the 
pay of the commissioned officer subject to 


(1) 55 A 648; 148 Ind, Cas, 364; AI R1933 All. 
597; (1933) ALJ 1468; 6R A 679, 
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attachment to the extent of one-half, they 
had at the same time by implication made 
the-pay of asoldier of the regalar forces 
subject to attachment asto its whole. In 
Kering Rupchand & Co. v.G, B. Murray 
(2) at p. 725* Martin, J. dealt at length 
with the question of this proviso, which is 


as follows: 
“ “Nothing in this section shall be deemed 
* * * * * 


to affect the provisions of the Army Act or of 
any similar law for the time being in force,” 
and he came to the conciusion that the 
proviso was repealed as it was unnecessary. 
The learned Judge also refersin his judg- 
ment to the case in M. G. Duckworth v. G. F. 
Duckworth (3), which is a case more in 
point, being a case relating, as this case 
relates, to asoldier but even in that case it 
was pointed out that a repeal of tke 
provisoto s. 60, Oivil Procedure Code, is 
really of no significance. The Ohief 
Justice in that case said : 

“The sub-section may betaken to be dead law on 
the ground that it had “expired” by the re-enact- 
ment since 1908 ofthe Army Act, which thus 
became a later enactment superseding and render- 
ing unnecessary the saving clause in the Civil 
Procedure Oode,” i 

Now, the case in M. G, Duckworth v. 
G. F. Duckworth (3) proceeded on the fact 
thatthe First Olass Warrant Officer there 
concerned was a soldier within the 
definition of s. 190, Army Act, and on 
the questicn of deduction from his pay, the 
Court was clearly of opinion that he was 
controlled by the provisions ofs. 140, 
Army Act, and that an order made under 
this section as lo the payment of mainten- 
ance for his wife and child was held to 
prevail overan orderof a Civil Court. 
There are, however, two later cases of the 
Bombay High Court, one, the case in 
W.J. Edwards v. Bhaga Devaji & Co. (4) 
in which the Court referring to the 
previous case in M.G. Duckworth v. G. F. 
Duckworth (3) and the case in Charles 
S. Brown v. A.D. Hanson (5) at p.18itin 
quite brief judgments decided that the 
pay ofa staff sergeant, a soldier for the 
purpose of the attachment of his pay, 
was not attachable under 8. 60 (1) (4), 
Civil Procedure Code. Therein the learned 


*2) 43 B 716; 50 Ind. as. 683; A I R19{8 Bom. 32; 
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Judge pointedout that ss. 136 and 144 
read together prevailed over the provisions 
of s. 60, Oivil Procedure (Mode, In 
Charles S, Brown v. A. D. Hanson (5) 
Murphy, J. dealt with this question 
at length and with the argument on 
which the learned Advocate for the judg- 
ment-creditor chiefly relies, in the following 
words : 

“By s. 136, Army Act, ‘the pay of an officer or 
soldier of His Majesty's regular forces shall be 
paid without any deduction other than the deduc- 
tions authorized by thisorany other Actor by 
any Royal Warrant for thetime being or by any 
law passed by the Governor-General of India in 
Oouncil,. The Civil Procedure Oode being a law 
passed by the Governor-General in Oouncil, it is 
an authority by which deductions from the pay of 
an officer or soldier of Hig Majesty's regular forces- 
may be made, and therefore, the order under O. XXI, 
r.48 is legal and effective, On the other hand 
it has been contended that notwithstanding 
anything in s. 136,s. 144, Army Act, bars any 
deductions being made in the pay of a soldier. by 
proviso (1) to that section: ‘Any person having, 
cause of action or suitagainst a soldier of the 
regular forces may, notwithstanding anything in this 
section, after duenoticein writing given to the 
soldier, or left at his last quarters, proceed in such 
action orsuit to judgment, and have execution. 
other than against the person, pay, arms, ammuni- 
tion, equipment, regimental necessaries, or clothing 
of such soldier’. This provision explicitly bars 
execution against a soldier. In the parallel case 
in M. G. Duckworth v. G. F. Duckworth (3), a similar 
question arose in respect of an Assistant 
Surgeon, who was a First Class Warrant Officer, as in 
this case," : , R 

By “execution against a soldier” the 
learned Judge, we think, means ‘execution 
against the person, pay, ammunition and 
such other regimental necessaries as are’ 
mentioned in the proviso’, and in his opinion 
—and theruling is clearly to the effect— 
the provisions of the Army Act prevail, 
so far as those subject to it are concerned, 
over the Civil Procedure Code, except so 
faras it is otherwise expressly enacted. 
They say, referring to the judgment in 
M. G. Duackwarth v. G. F. Duckworth 
(3): 

“Thair Lordships’ reasons for holding that the 
Army Act prevailed over the Oivil Procedure 
Oode are given in the learned Chief Justice's 
judgment in that case. Briefly put, they were that 
notwithstanding any specific provisions being 
repealed, the terms of s. 4 of the Codehad the same 
effect,and thatthe special law applicable to the 
then defendant overrode the provisions of the general 
law under s. 60 (i).:....We can see no distinction 
between the bar contained ins. 145 (2), Army Act, 
and that contained in 8. L44..." OO h : 

This being so, we think it is clear that — 
the pay of a soldier ofthe regular forces 
cannot be attached and that the effect of 
the words “or by any law passed by the, 
Governor General for India in Council” by 
which s. 156 of the Army Act ‘of 1881 was: 
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later amended dces not have the effect, as 
the learned Advocate for the judgment- 
creditor argues, of making the Civil Pro- 
cedure Code apply in full force to the pay 
of asoldier, depriving him even of that 
limited protection which by reason of s. 60 
(i) read with s. 2 (17) (e) gives the com- 
missioned officer protection for half his pay. 
In our opinion, therefore, the answer to the 
zase stated bythe Judge of the Karachi 
Small Oause Court is that the pay of a 
soldier of His Majesty's regular forces and 
the judment-debtor in this case is such a 
one subject tothe Army Act of 1881, is not 
liable to attachment under a decree of the 
Civil Court. As the question is one of 
public interest and two Judges differed in 
their opinion, we think this is a case where 
we should make no order as to costs and 
we order accordingly. . 
8. Answer in the negative. 


LAHORE HIGH COURT 
Criminal Revision Petition No. 1777 of 
1936 
March 3, 1937 
Skemp, J. 

De. NAZAR MOHAMMAD—Patrrronge 

versus 
HARNAM SINGH AND ANOTHER 
— RESPONDENTS 

Criminal Procedure Code (Act V of 1898), s3. 195 
(3), 476—Criminal complaint by N against H after 
obtaining medical certificate from M, in Naib Tahsil- 
dar's Court—H applying to District Magistrate for 
taking action against M for giving false certificate— 
Matter referred to Additional District Magistrate 
for disposal—He ordering complaint to be made against 
M—Legality of order — Notice of enquiry, to person 
alleged to have committed offence whether neces- 
sary. 

One N brought a criminal complaint against Hin 
the Court of a Naib Tahsildar after obtaining a 
medical certificate of injuries from Dr. M. Complaint 
was then dismissed in default. H then applied in the 
Court of the District Magistrate, that action should 
be taken under ss, 193and 467, Penal Code, against 
Nand Dr.M for giving false certificate and the 
. Matter was referred to the Additional District Magis- 
trate for disposal, The Additional District Magis- 
trate ordered the complaint to be made against Dr. M 
only under ss. 193 and 465, Penal Code. On appeal the 
Sessions Judge maintained the order under s. 193 
but held there was no case under s, 465 : 

Held, that the words “Courts to which appeals 
ordinarily lie” in s. 195 (3), Oriminal Procedure Code, 
meant in the present case the Court of the District 
Magistrate and not the Additional District Magis- 
trate. The complaint was, therefore, lodged without 
jurisdiction. If the District Magistrate had direct- 
ed the Additional District Magistrate to make an 
enquiry and report to him and had then adopted that 
report and made, the complaint himself, the procedure 
would have been quite legal. Sadhu Lall v. Ram 
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Churn Pasi (7), Eroma Variar v, Emperor (8), Jivani 
ree (9) and Mohim Chandra E eee (10), 
ollowed. 


It is not necessary’ in an i 
Criminal Procedure. Cede, teu kah Ta 
notice to a person alledged to have committed an 
offence. 

[Case-law referred to]. 

Cr. R. P. from an order of the Sessions 
Judge, Jhelum, dated November 27, 1936. 

Messrs. Ghulam Mohy-ud-Din and Abdul 
Aziz Khan, for the Petitioner. 

Mr. D. N. Aggarwal for Harnam Singh. 

Manohar Lal Mehra, for the Government 
Advocate, for the Crown. 

Order.—The following facts have led 
up to this revision: One Nathu brought 
a Criminal complaint against Harnam Singh 
in the Court of a Naib Tahsildar after 
obtaining a medical certificte of injuries 
from Dr. Nazar Mohammad, Sub-Assistant 
Surgeon. Harnam Singh himself went to 
the same doctor and obtained a medical 
certificate of injuries which wag admittedly 
false. He is said to have gone to another 
doctor and also to the Civil Surgeon and 
obtained certificates from them that he had 
no injuries. Nathu’s complaint was then 
dismissed in default. Harnam Singh then 
applied in the Court of the District Magis- 
trate, Jhelum, that action should be taken 
under ss, 193 and 467, Penal Code, against 
Nathu and Dr. Nazar Mohammad and the 
matter was referred to the Additional Dis- 
trict Magistrate for disposal. The Addi- 
tional District Magistrate Lala Mangat Rai 
ordered the complaint to be made against 
Dr. Nazar Mohammad only under gs. 193 
and 465, Penal Code. On appeal the 
learned Sessions Judge maintained the 
order under s. 193 but held there was no 
pie baa a Dr. Nazar Mchammad 

a8 come here on revision th 
eee Moby-ud- Din. tore er 

e first point argued is that the enaui 

made by Lala Mangat Rai is bad NA 
no notice was given to Dr. Nazar Moham- 
mad. In support of this Mr. Ghulam Mohy- 
ud-Din referred to four rulings, Amar Nath 
v. Emperor (1), In re Venkata Subbiah (2), 
Lokpal Singh v. Emperor, 59 Ind. Cas. tsa 
(3) and Imam Ali v. Emperor, 77 Ind. Oas 
888 (4), all Single Bench judgments, They 
are to the effect that? while the statute 


j Qa IR 1927 Lah, 173; 99 Ind. Oas. 1027; 28 Or. L 


(2) AIR 1923 Mad, 228; 69 Ind, Oas. 440; 23 O 
7125 44 ML J 74; 16 L W 925; (1929) M Wee 
(3) 59 Ind, Cas, 655; AIR 1921 All. 98; 
a Ka 
\ . Oas. 888; AIR 1924 All. 435; 2 
488; L R 5 A 5 Cr. Wetan Otel 
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(s. 467, Criminal Procedure Gode), does not 
require any preliminary enquiry, if an 
enquiry is made, notice should be given 
tothe person accused: and some of them 
say that he should be given an opportunity 
for cross-examining the witnesses. On the 
other hand, the Crown cited A.C. Ganti v. 
F. L. Harcourt (5) and Sajjad Hussian v. 
Emperor (6), which are to the effect that 
no notice in suchan enquiry is necessary. 

Iam somewhat strongly of opinion that 
notice is not necessary. Section 476 says 
that if the Court thinks that an enquiry 
should be made into any offence referred 
to under s. 195, 

“such Court may, after such preliminary enquiry, 
if any, as it thinks necessary, record a finding and 
make a complaint." 

' If no enquiry at all is required by law, it 
is anomalous, that, if the Court then made 
an enquiry, it should be necessary to issue 
a notice to tke respondent. 

“ The second point is that the Additional 
District Magistrate, who after holding the 
preliminary enquiry made the complaint, 
had no jurisdiction to do so. Section 476, 
Oriminal Procedure Code, empowers a 
Court to make a complaint in writing in 
reference to an offence ‘which appears to 
have been committed in or in relation to a 
proceeding in that Court.” Section 476-A 
extends the power conferred on such Court 
to the Court, 

“to which such former Court is subordinate within 
the meaning of s. 195, sub-s, (3), where the former 
Oourt has not made a complaint.” 

. Section 195, sub-s. (3) says : 

“For the purposes of this section a Oourt shall be 
deemed to be subordinate to the Court to which 
appeals ordinarily lie from the appealable decrees or 
sentences of such former Court... .....” 

“Provided that (a) where appeals lie to more than 
one Court, the Appellate Ooart of inferior jurisdic- 
tion shall be the Court to which such Oourt shall be 
deemed to be subordinate.” 

This point was taken before the learned 
Sessions Judge who remarked that appeals 
from orders of the second or third class 
Magistrates were ordinarily heard by the 
Additional District Magistrate and overruled 
it. The point is whether ‘ordinarily heard 
by’ means the same as ‘ordinarily lic.’ 
Section 10, Criminal Procedure Oode, pro- 
vides for the appcintment of the District 
Magistrate and of an Additional. District 
Magistrate. Section 407 (1) provides that 
any person convicted by a Magistrate of the 


(5) 58 O 215; 132 Ind. Oas. 93; A I R 1931 Cal, 
436; (1931) Or. Oas. 588; 32 Or. L J 826; Ind, Rul. 
(1931) Cal. 525. 

' (6) A I R 1935 Oudh 113; 153 Ind. Oas. 346; (1935) 
Or. Cas, 203; 36 Or, L J 319; 10 Luck 503; 19350 WN 
28;7 RD 324. 
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second or third class... may appeal to 
the District Magistrate. Section 407 (2) lays 
down : , 

“The District Magistrate may direct that any, 
appeal under this section, or any class of such appeals 
shall ba heard by any Magistrate of the First Olase 
subordinate to him and empow red by the Local 
Government to hear such appeals, and thereupon such 
appeal or class of appeals may be presented to such 
subordinate Magistrate.” 


In Sadhu Lall v. Ram Churn Pasi (7), it 
was held.that the Oourt of the Joint Magis- 
trate was not that to which appeals 
ordinarily lay; but the Court to which 
appeals ordinarily lay was that of the Dis- 
trict Magistrate. The joint Magistrate only 
heard appeals under the special powers 
conferred on him by the District Magistrate 
under s. 407 (2) and the existence of that 
power does nol constitute the Joint Magis- 
trate the Court to which appeals ordinarily 
ae DA s 195, cl. (7) of the Code of 

This was followed in Hroma Variar v. 
a aa (8), Benson, J. dissenting. He 
said : 

“The language of s. 407 is not, it is true, very happy, 
but when all appeals of a certain class may be, and 
in practice are, presented to a certain Gourt, and 
must be heard by that Oourt, I do not think itis a 


great strain on the language to hold that such appeals 
may be said ordinarily to lie to such Court,” 


Sodhu Lali v. Ram Churn Pasi (7), was 
also followed in a Single Bench judgment 
of this Court: Jivani v. Emperor, 68 Ind. 
Cas. 412 (9) In Mohim Chandra v. Em- 
peor (10), another Division Bench followed 
Sadhu Lall v. Ram Churn Pasi (7), 
Mukerji, J. said that the law had not been 
char.ged with the re-drafting of s. 195 in the 
Code of 1923 and that the previous deci- 
sions had been followed by almost all the: 
superior Courts. Graham, J. sai: 

“The words “Court to which appeals ordinarily lie” 


in s. 195 (3), Oriminal Procedure Code, seem: to be not 
free from doubt,” 


But on the whole he concurred in the 
judgment. Following these judgments and 
the wording of the Oode itself, I am of 
opinion that “Courts to which appeals 
ordinarily lie’ meansin the present case 
the Court of the District Magistrate and 
not the Additional District Magistrate. The 
complaint was, therefore, lodged without 
jarisdiction. If the District Magistrate had 
directed the Additional District Magistrate 
to make an enquiry and report to him and 


(7) 30.0 394;7 OW N 114 
(8) 26 M 656; 2 Weir 202 (F B). 
R1920 Lah, 479; 2 Lali L 


19) 68 Ind. Cas, 412; A 1 
J 660; 23 Cr. L J 572, 

(0) A I R1929 Oal, 172; 116 Ind. Cas, 638; 30 Cx. L 
J 658; 56 C 824; 49 O L J 342; 330 W N 285; Ind. Rul. 
(1929) Oal. 494, a 
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had then adopted that report and made 


the complaint himself, the procedure would. 


have been quite legal. The present revision 
must be accepted andthe complaint of Lala 
Mangat Kai, Additional District Magistrate, 
Jhelum, set aside. 

B. Complaint set aside. 





CALCUTTA HIGH COURT 
July 8, 1938 
PANOKRIDGE, J. 

In the Matter of s. b, COURT FEES ACT, 
VII og 1870 anp In re OF FICIAL 
ASSIGNEE, OALCUTTA 

Presidency Towns Insolvency Act (III of 1909), 
as. 115 (1), 125, 27, 112—“Copy”", meaning of —Must be in 
connection with administration of estate—Copy asked 
by Official Assignee for different purposes—Court-fee, 
payable—Insolvency Rules—R. 20i~Fees prescribed 
‘6y—Whether covered by 8. 3, Court Fees Act (VII of 
1870)—Copy of notes of insolvent's examination under 
8.27, whether copy of proceedings before Court 
Matter covered by a. 115 — ees, if can be prescribed 
under s. 125—S. 115, purpose of—Court Fees Act 
(VII of 1870), s. 5—Reyerence under—Subject-matter 
must be covered by s. 3—Fees payable either under 
Government of India Act, 1915, (5 & 6 Geo. V, Oh. êh, 
or High Courts (Indian) Act, 1861 (21 & 25 Vie, Oh, 
104)—Construction of s, 3. 

By copy is meant a copy necessary under the pro- 
visions of somelawor rule having the force of law 
for some step in the administration cf the insolvent’s 
estate. Where, however,an Official Assignee wants 
copy for purpose unconnected with insolvent’s 
a then he will be chargeable with the prescribed 

e88, 

Rules 204 of the Insolvency Rules coald have been 
made by the High Uourt under the powers conferrrd 
on it by s. 15, High Courts (Indian) Act, and the fees 
prescribed thereby are accordingly covered by 8. 3, 
‘Oourt Fees Act. 

Acopy of the note of the insolvent’s examination 
under 8.27, Presidency Towne Insolvency Act is a 
copy of proceedings beforethe Court. In re Beall (4), 
relied on. 

Section 125, Presidency Towns Insolvency Act, does 
not give the Court power to prescribe a fee in respect 
of a matter covered by s. 115 of the Act. The pur- 
pose of s. 115 is clearly to save as much as possible 
of the insolvent’s estate for distribution amongst the 
creditors, 

Before s. 5, Court Fees Act, can be applied, it must 
be shown that the subject-matter of the reference is 
a fee covered by s, 3. On the other hand, itisright 
to give a reasonably wide construction tos, 3 and if a 
particular fee could have been imposed under the High 
Courts (Indian) Act or the Government of India Act, 
it is payable by virtue of the power conferred by that 
Act within the meaning of the section, even though 
the High Oourt purported to impose the fee undera 
power derived irom some other source. Maung Ba 
ae v.M. S. V.M. V. Chettiar (1), referred 
0, 

Mr. Sarat C. Bose, for the Official As- 

signee, 

‘he Advocate-General, for the Opposite 

Party. 


Order.—This matter has been referred 
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tome by the Taxing Officer ab the Judge 
specially appointed in that behalf by the 
Onief Justice under s. 5, Uourt Fees Act 
1870. The circumstances are as follows: 
One Umar Shanker Ohatterjee was adjudi- 
cated an insolvent by this Court under the 
Presidency Towns Insolvency Act, 1909. on 
February 13, 1934. The insolvent was, there- 
after, publicly examined under s. 27 
Insolvency Act, his examination being con- 
cluded on February 17, 1958. The Official 
Assignee of Oalcutta desires to have a cer- 
tified copy of the notes of the insolvent’s 
examination for the purpose of taking steps 
tohave a deed of settlement executed by 
the insolvent on July 5, 1932, set aside. 
The Registrar in insolvency refuses to fur- 
nish the copy except on payment by the 
Official Assignee of a fee of As. 5 per folio 
as prescribed by r. 204 of the rules made 
under s. 112 of the Act. The Official 
Assignee maintains that he is entitled to 
obtain a copy without charge under s. 115 
of a Act. j 

The learned Advocate- Jeneral appe 
instructed by the Solicitor for the Perinde 
of Bengal and takes the objection that the 
reference by the Taxing Officer is incom- 
petent. He points out that under s. 5 
Oourt Fees Act, a reference is only permis- 
sible in cases of fees payable under Chap. II. 
Accordingly with regard to this particular 
fee, it must be shown that it is a fee pay- 
able by virtue of the power conferred by 
s. 15, High Courts Act, 1861, or s. 107 
Government of India Act, 1915, I have 
examined the Gazette of India, and I find 
the Insolvency Rules were published therein 
under Notification No. 44, dated January 16 
1910. The notification shows that the 
High Oourt purported to make the Rules 
under s. 112, Insolvency Act. Prima facie 
emt the Rules were not made by virtue 
of the powers conferred by s. 15, i 
Courts Act. ii a 

Reference has been made to 
Thaw v. M. 8. V. M. V. Chettiar (1). The 
facts were as follows: The High Court 
purporting to act under s. 107, Govern- 
ment of India Act, 1915, had prescribed 
the fees payable in respect inter alia 
of appeals under cl. 13 of the Rangoon 
Letters Patent, which gorresponds to cl, la 
of the Letters Patent of this Court. An 
unsuccessful, litigant desired to appeal 
against a decree passed by the High Court 
in the exercise of its ordinary orignal civil 
jurisdiction, and objected to pay the fee on 


(1) AI R 1935 Rang. 460; 159 Ind. f 
156; 8 R Rang. 928. S Ind. Caa. 1060; 13 R 
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the memorandum in accordance with the 
scale prescribed on the ground thats, 107 
gave the Court the power to prescribe fees 
with regard to proceedings on the Original 
Side or to appeals from judgments of the 
Original Side. Section 107 is as follows : 

“Each of the High Courts has superintendence 
over ali Oourts for the time being subject to its 
appellate jurisdiction, and may dd any of the 
following things, that is to say: 

(@) call for returns: 

(b) direct the transfer of any suit or appeal from 
any such Court to any other Court of equal or 
superior jurisdiction; 

(e) make and issue general rules and prescribe 
forms for regulating the practice and proceedings 
of such Oourts; 

(d) prescribe forms in which books, entries and 
accounts shall be kept by the officers of any such 
Oourts; and, 

(e) settle tables of fees to be allowed to the 
sheriff, attorneys, and all clerks and officers of 
Courts: 

“Provided that such rules, forms and tables shall 
not be inconsistent with the provisions of any Act 
for the time being in force. and shall require the 
previous approval, in the case of the High Oourt 
at Calcutta of the Governor-General in Oouncil, 
and in other cases of the Local Government.” 

Leach, J. accepted the contention that 
s. 107 only refers to Courts which are sub: 
ordinate to the High Oourt, bul he held 
that the power to make rules and orders 
for the purpose of regulating all proceedings 
in civil cases conferred by cl. 35 of the 
Rangoon Letters Patent, corresponding to 
cl. 37 of our Letters Patent, included the 
power to impose and collect fees in con- 
nection with the reception of appeals from 
the Original Side. He further held that 
the fact that the notification purported to 
be made pursuant to the provisions of s. 107 
(e) made no difference as to its legality. 

After referring to various authorities he 
said at page 165*: 

“The Oourt in issuing the notification referred to 
undoubtedly intended to exercise the powers vest- 
ed in it. The reference to s, 107, Government of 
India Act, may be unfortunate, but for the rea- 
sons indicated Ido not consider that it invalidates 
the operative parts of the notification.” 

The question as to the applicability of 
s. 5, Court Fees Act, does not appear to 
have been raised and the discussion pro» 
ceeded on the assumption that the section 
could be utilized to test the legality of any 
Court-fee prescribed by the High Court. 
I do not think that that assumption is 
correct, and I agree with the Advocate- 
General that before s. 5 can be applied, it 
must de shown that the subject-matter of 
the reference is a fee covered bys. 3. On 
the other hand, I think, it is right to give 
a reasonably wide construction tos. 3 and 
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T consider that if a particular fee could 
have been imposed under the High Courts 
Act or the Government of India Act, it is 
payable by virtue of the power conferred by 
that Act within the meaning of the section, 
even although the High Oourt purported 
toimpose the fee under a power derived 
from some other source. 

The question is, therefore, whether r. 120 
of the Insolvency Rules could have been 
made under s$. 19, High Courts Act, which 
for this purpose may be regarded as identical 
with s. 107, Government of India Act, 
1915, Leach, J., as has been seen, held that 
the sections only apply to Courts under 
the superintendence of the High Court, 
In so holding he differed from Coutts- 
Trotter, J. who held in Mahomed Ishak 
Sahib v. Mahomed Moideen (2) (a case 
where the question of the applicability of 
s. 5, Court Fees Act, was specifically raised) 
that in making rules for imposition and 
Collection of Court-fees the High Oourt 
was acting under the general rule-making 
power conferred by s. 15, Ooutts-Trotter, J. 
states that such fees are not “fees to be 
allowed to the sheriff, attorneys and all 
clerks and officers of Courts” but considers 
that the table of fees derives its validity 
from the High Court's power to make and 
issue general rules for regulating the prac 
tice and proceedings of such Courts. I in- 
cline to the view that where the Section 
used the words “such Courts” it refers only 
to those Courts which are subject to the 
appellate jurisdiction of the High Oourt 
and over which the High Court has superin- 
tendence. On the other hand when the 
words “all clerks and officers of Courts” 
are used, all Courts in the Province are 
meant including the High Oourt. This is 
the more natural construction gramma- 
tically. Moreover, if the High Court is to 
be excluded, the menticn of the sheriff and 
attorneys becomes unnecessary. I do not 
agree with Coutts-Trotter, J. that “fees 
allowed" refers exclusively to those fees 
which the clerks and officers could formerly 
claim as a perquisite. I see no reason why - 
the phrase should be limitted in this way, 
It cannot have that meaning in s. 107 (e) 
Government of India Act, 1915, as that 
statute was enacted long after the system 
of remuneration by fees had .given place to 
remuneration by salaries. My conclusion: 
therefore is that r. 204 of the Insolvency 
Rules could have been made by the High. 
@) 45M 849; 70 Ind. Cas. 8138; A I R 1922) Mad, 
T 43 M L J 436; 16 L W 210; (1922) MW N 
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Sourt under-the powers conferred on it by 
3. 15, High Courts Act, and the fees pres’ 
=cribed thereby are accordingly covered by 
s. 3, Court Fees Act. 

With regard to s. 115, Insolvency Act, 
Lhave come toa conclusion adverse to the 
«contention of the Official Assignee. The 
«only Indian authority cited, Official Assignee 
-of Madras v. Ramaswamy Chetty (3) has 
little if any bearing on the matter. There 
mit was held that an attorney acting for 
the -Official Assignee was entitled to obtain 
without payment of any fee a copy of 
«an order against which the Official As- 
signee desired to appeal. The reason for 
the decision was that the issuing of the 
<copy was the issuing of the order under 
s: 115 (2). To turn to sub-s. (i) I agree with 
the Official Assignee that a copy of the 
note of the insolvent’s examination under 
us. 27 is a copy of proceedings before the 
“Oourt: see In re Beall (4). 

No light is thrown on the matter by 
«9, 148, English Bankruptcy Act of 1914, 
as fees prescribed by the bankruptcy sta- 
tutes are expressly excluded from its operar 
tion. I do not, however, consider that s. 125, 
Insolvency Act, gives the Court power to 
prescribe a fee in respect of a matter cover- 
ed by s. 115. The purpose of s. 115 is 
clearly to save, as much as possible, of the 


insolvent’s estate for distribution amongst 


the creditors. It would, however, be in my 
Opinion erroneous to give it the wide appli- 
‘cation for which the Official Assignee con- 
tends. If he is right, not only the Official 
Assignee but all other persons as well are 
entitled toobtain an unlimited number of 
‘copies of insolvency proceedings, it may be 
for purposes in no way connected with the 
insolvency concerned. This cannot,in my 
opinion, have been the intention of the 
Legislature. I think that by copy is meant 
a copy necessary under the provisions of 
some law or rule having the force of law 
for some step in the administration of the 
insolvent’s estate. For example, it may be 
necessary to prove the order of adjudica- 
tion in a Civil Court by the production of 
a certified copy. This test is not satisfied in 
the present case. It is not even clear that 
the Official Assignee after he has perused 
the notes will use them for the purposes 
of his application. It is possible that the 
notes will convince him that it is not worth 
while proceeding further. However, even 


(3) 43 M 747; 59 Ind. Oas. 475; AIR 1920 Mad. 664; 
39M L J 135; 12 L W 89; (1920) M W N 424. 
(4) (1894) 2 Q D 63 LJ Q B 425;9R 475; 10L 
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if it is assumed that in this particular case 
the notes will show that the insolvent has 


made admissions which will help the Off- 


cial Assignee to set aside the deed, and 
that a certified copy of it is still true, that 
production of a copy is not the only pos- 
sible method of proof. The admissions may 
be proved by the affidavit of a person who 
was present when they were made or by 
the production of notes teken by some 
one who has inspected the original record. 
I therefure decide that the Official Assignee 
is only entitled to these copies on payment 
of the prescribed fee. I think, however, that 
having regard to the vagueness of the lan- 
guage used in s. 115 (i), his contentions were 
pot unreasonable. Accordingly I make no 
order as to ccsts except that he may have 
his costs out of the insolvent’s estate. 


De Order accordingly. 


pa ad 


LAHORE HIGH COURT 
Civil Review Application No. 57 
of 1937 in Civil Revision No. 179 

of 1937 
November 11, 1937 
Din Monammap, J. 
DIWAN OHAND AND ANOTHER — 
PETITIONERS 
versus 
BIHARI LAL—RESPONDENT 

Civil Procedure Code (Act V of 1908), a, 115— 
“ Case decided” -Court holding plaintiff's suit times 
barred in respect of some reliefs—Whether “ case 
decided to that extent. 

Where a Court passes an order holding that 
the plaintiff's suit is time-barred in respect of 
certain reliefs, the order is a “case decided” to 
that extent. 

O. R. App. in O. R. from an order 
of Din Mohammad, J. dated May 21, 
1937. 

Dr. Nand Lal, for the Petitioners. 

Mr. Amar Nath Chopra, for the Respon- 
dent. 

Order.—Counsel for the petitioner has 
urged that arguments on the question of 
limitation were heard on August 17, 
18 and 19, buteven if this were so, it 
would not alter the position. It is further 
contended that revision was not com- 
petent asthe order sought to be revised 
was interlocutory, Here, too, I do not 
agree. An order holding the suit of a 
plaintiff time barred in respect of cestain 
reliefs claimed by him, is to my mind,a 
case decided to that extent. I am not, 
therefore, convinced that there are any 
grounds for review. I dismiss this petition 
with costs. Parties have been directed 
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to appear before the trial Court on Novem- 
ber 22, 1937. . 
D, ` Petition dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 134 of 1938 
June 15, 1938 
COSTELLO AND Biswas, JJ. 
PROHLAD CHANDRA FARIOCAL— 
APPELLANT 


versus 
PARAN CHANDRA FARIOAL AND ANOTHER 
RESPONDENTS 

Administration--Surety to administration bond— 
Whether has right of absolute discharge from bond 
Power of Court to grant relief. : 

_A surety to an administration: bond has no ab- 
solute right to get a discharge from his bond on 
the ground of maladministration on the part of 
the administratrix. Such a surety bond is not in 
the nature of a continuing guarantee, and not, 
therefore, subject to the provisions of s. 130, Oontract 
Act 1872, But the Court is not powerless to grant 
relief in a suitable case. The matter is to be con- 
sidered on the facts and circumstances of each case 
by the Court, and the Court may make such orders 
thereafter as the facts and circumstances may call 
for. Raj Narain Mookerjee v. Ful Kumari Debi (1), 
dissented from, Subroya Chetty v. Ragammall (2) 
goods of Stark 
(4) and National Guarantee and Suretyship Associa- 
tion v. Prayag- Deb Banerji (5), relied on. 

O. A. from the original order of the 
Bub-Judge, Second Court, 24-Parganas, 
dated April-26, 1938. 

- Messrs. Prakas Chandra Bose and 
Amarendra Nath Bhose, for the Appel- 


lants. 
: Messrs. Harendra Kumar Sarbadhikari 
and Kamjit Mukherji, for -the Respon- 


dents. l 
- Biswas, J.—The order made by the 
learned Subordinate Judge in this case 


cannot be supported. Itis conceded on 
behalf of tho respondent that the proper 
order to make in this appeal would be to 
give a direction, as was done in Raj 
Narain Mookerjee v Ful Kumari Debi (1), 
that there should be an enquiry by the 
learned Subcrdinate Judge as to the allega- 
tions of maladministration made against 
the administratrix. We sre not prepared 
to assent to the proposition that a surety 
toan administrarion bond has an absolute 


. right to get a discharge from his bond for 


fhe asking. There are observations no 
doukt in the vase of Raj Narain Mukherjee 
y. Ful Kumari Debi (1) referred to above 
which may be supposed to support the view 
that such a surety bond is in the nature of a 
continuing guarantee, and in that view, is 


(1) 29.0 68,60 WNT 
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subject to the provisions of s. 130, Contract 
Act. It was not necessary, however, for 
the purposes of that case to decide this 
point, and, speaking for myself, I am not 
prepared to accept that as laying down a 
correct proposition of law. . There is abun: 
dant authority the other way; and among 
other cases, reference may be made to 
the decisions in Subroya Chetty v. Ragam- 
mall (2) and Kandhya Lalv. Manki (8). 
The view expressed in the Madras and: 
Allahabad decisions is in accord with;the 
rule which is established in the English’ 
Courts, founded on the decision in In 
the Goods of Stark (4). Itis thus sum- 
marized in Williams on Executors, Vol. 1, 
p. 437 (Edn. 11) : “The Court will not dis- 
charge the original sureties to an adminis- 
tration bond and allow other sureties Lo b 
substituted for them,” : 

It is not necessary, however, to pursue the 
matter further, as it is accepted on both 
sides in this case that there must be an 
enquiry as to the alleged maladminis- 
tration. If the charges are established, 
then it would be a matter for the learned 
Subordinate Judge to consider whether the 
surety ought to be granted a discharge as 
prayed for. The correct rule, in our 
opinion, which ought to -govern a matter 
of this kind is that which is laid down in- 
National Guarantee and Suretyship Associa- 
tion v. Prayag Deb Banerji (5). Just as it 
is not correct to state that ,a surety may 
claim an absolute right to obtain’ a dis- 
charge, neither isit correct to hold, ou the 
other hand, that the Courtis powerless to 
grantrelief in a suitable case. The matter 
is to be considered on the facts and 
circumstances ofeach case by the Court 
andthe Court may make such orders 
thereafter as the facts and circumstances 
may call for. The order of the learned 
Subordinate Judge is accordingly set aside 
and the matter remanded to him for an 
investigation on thelines indicated above. 
Costs of this appeal will abide the result: 
the hearing fee being assessed at five gold - 
mohurs. 

Costello, J.—I agree. 

D. ' Case remanded, 

(2) 28 M 161; 14 M L J 482. 

(3) 31 A 56; L Ind. Oas. 148; 6 AL J19; A WN 
1903, 288. 

(4) (1866) LR 1P 76;-35 L J P 42;13 LT 682; 
14 W R 349 


(5) 54 A 293; 140 Ind. Cas 127; AI R 1932 All, 
262; (1932) A L J 140; Ind. Rul, (1932) All. 616, 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 22 of 1935 
May 24, 1938 
Davis, J.C, AND Munta, J. 
Srimati VIRANBAI— APPELLANT 


versus 
PARMANAND JHANGALDAS AND otugrs 

— RESPONDENTS 

Second appeal—Finding of fact—Whether facts 
found justify conclusion drawn, can be considered— 
Benami—Benami purchase—Essentials to be proved 
—Evidence not sufficient in England may be suffci- 
entin India— Practice—Evidence—Person who should 
have been first witness, refusing to enter witness-box 
but desiring to do so at later stage—Refusal by 
Court if amounts to irregularity. 

The Court can, in second appeal consider whether 
the facts found justify the conclusion drawn by the 
lower Courts. 

In order that a property may be shown to be 
benami, it is not only necessary to show that it was 
purchased by another's money, but it is also necessary 
to show that it was purchased by that other benami. 
The circumstances in India are such, the habits of 
society are such, that evidence which might not 
be sufficient in England to show that the property 
was benamt would be sufficient in India. Sreeman 
Chunder Dey v. Gopaul Chunder Chuckerbutty (1), 
Uman Parshad v. Gandharp Singh (3) and Sura 


Lakshmiah Chetty v. Kothandarama Pillai (4), ex-, 


plained. : 

Where a person who should have been the first 
witness to go into the witness-box does not do go 
but at a later stage desires to go into the witness- 
box and the Court refuses to allow him to do so 
in its discretion, there is no irregularity in the 
procedure adopted. Moni Lal Bandopadhya v. 
Khiroda Dasi 5), distinguished. 


5.0, A. against the judgment of the Assis- 
ne Judge, Sukkur, dated February 25, 
1935. 

Mr. Kimatrai Bhojraj, for the Appellant. 

Davis, d. C.—This is anappeal against 
the judgment of the Assistant Judge al 
Sukkur who dismissed an appeal against a 
judgment of the Joint Subordinate Judge 
of Shikarpur,in woich he found that the 
suit house purchased by defendant No. l, 
the husband, in the name of defendant 
No. 2, his wife, was a benami purchase, 
and that the plaintif was entitled to 
the declaration he sought in his 
suit to this effect. Now, a preliminary 
objection was taken that we could not hear 
this case in second appeal because it was 
an appeal based upon facts, that whether 
a transaction was or was not a benami 
transaction was a question of fact upon 
which two lower Courts had given concur- 
rent findings. But, we think, in this case, 
as in other cases, we are dealing with the 
question as to whether from the facts found 
the legal inference drawn by the lower 
Courts is correct; and as we can, in a 
case Of adverse possession, or in a case 


178—101 & 102 


VIRANBAI 1. PARMANAND JHANGALDAS enti D) 


801 
under s. 53, Transfer of Property Act, con- 
sider whether the facts found by the lower 
Court justified the conclusions in law that 
they have drawn, so we can consider in 
this case whether the facts found justify 
the conclusion drawn by the lower Courts 
that the transaction in question is a benami 
transaction or within the provisions of s. 82, 
Trusts Act, II of 1882. Now, we have 
heard arguments of the learned Advocate 
for the appellent based principally upon a 
judgment of the Privy Council in Sreeman 
Chunder Dey v. Gopaul Chunder Chucker- 
butty (1). followed by a decision of the 
Bombay High Court in John Joseph De 
Silva v John Joseph De Silva (2), at p. 788* 
and the words stressed by the learned Advo- 
cate in the case reported in Sreeman Chun- 
der Dey v. Gopaul Chunder Chuckerbutty 
(1), are: i ; 
“If we were to take away men's estates upon in- 
ferences derived from such circumstances as these, 
it wouldbe impossible that any property could be 
safe :” _ 
while in John Joseph De Silva v. John 
Joseph De Silva (2), the learned Advocate 
relies particularly ‘upon the following pas- 
sage : af A 
“The law of benami is founded on principles which 
are not limited to India ; itis nothing more or less 
than an application of the equitable rule that 
where there isa purchase by A in the name of B, 
there is a resulting trust of the whole to A. It 
is no doubt an accepted rule of guidance in refer- 
ence to benami transactions to see from what 
source the purchase money has proceeded, and the 
argument here has been that the purchase money 
proceeded from John Joseph De Silva, and so Anna 
Estellits De Silva must be regarded as benamtdar 
for him; but it appears to me that ordinarily some- 
thing further is required. Itshould I think beshown 
that the person, whose money has gone to effect 
the purchase, furnished it as purchaser. That this 
is the doetrine of the Court of Equity in England 
with regard to the resulting trust is clear. 


And, put briefly, what the learned Advo- l 


cate for the appellant says is this, that 
while the lower Coutts have found that the 
property in question was purchased by the 
husband, the Oourts have not found that 
it was purchased by the husband for him- 
self, and that before the wife the appellant 
can be deprived of her property, this must 
be shown. Now, the learned Subordinate 
Judge has dealt very carefully with the 
arguments raised by the learned Advocate 
before us‘in this case, which are the argus 
ments raised by the learned Advocate in 
the case in the trial Court, and it is pointed 
out that this decision of the Privy Council 
in Sreeman Chunder Dey v.Gopaul Chunder 


(D) ILMI A 28;7 W R10 PO. 
(2) 5 Bom. L R 784. 
* Page of 5 Bom. L. R.—| Hd] 


803 
Chuckerbutty (1), must be read with the 


subsequent decisions of the Privy Council 
in which the full force of that judgment 


88 avplied to Indian Cases is somewhat 


modified. In Uman Parshad v. Gandharp 
Singh (3), Lord Hobhouse has said : 

“It is familiar to us all that the system of putting 
property benamiis so extremely common in India 
that the mere fact of a deed being executed in 
proper form and apparently effecting 4 valid transfer 
to another, isnot as gcod evidence of areal transfer 
as it would bein other countries, and even a slight 
quantity of evidence to show that it was a sham 
transaction will suffice for the purpose. Still such 
a transfer cannot be coneidered as nothing. The 
person who impugns its apparent character must 
show something or other to establish that it is a 
benami or sham transaction.” 

In Sura Lakshmiah Chetty v. Kothanda- 
rama, Pillai (4), Sir Jobn Edge said 

“There cin be no doubt now that a purchase in 
India by a native of Indiaor property in India in 
the name of his wife unexplained by other proved 
or admitted factsis to be regarded as a benami 
transaction by which the beneficial interest in the 
property is in the husband although the ostensible 
title-is in the wife. The rule of the law of England: 
that sucha purchase by a husband in England is 
to be assumed to be a purchase for the advancement 
of the wife does not apply in India." 

But we do not think the result of the 
two later judgmente to which we have re- 
ferred affect the principle that in order 
that a property may be shown to be benamt, 
it is nct only necessary to show that it 
was purchased by another's money, but it is 
necessary to show that it was purchased 
by that other benami. What all these later 
judgments do is to point out that circum- 


‘stances in India are such, the habits of 
‘society are such, that evidence which: might 
‘not be sufficient in England to show that 


the property was benami would be suffi- 
cient in India. 


- " These two later rulings of the Privy 


Council affect rather the amount of evi- 
dence: which is necessary to prove the be- 
nami nature of the transaction than the 
nature of the transaction itself; the pur- 
chase of property by one person for him- 
self in tte name of ancther must still be 
proved, but in the case of a purcLase by a 


. husband in the name. of his wife much 


less evidence is required in India than in 
England. : 

In this case a dispute arose as to a house 
and because the Husband was’ a partner 
indebted to the partnership, in a suit 
brovght by the plaintiffs against the hus- 


(3) 15 O 90; 14 I A 127; 5 Bar. 71 (P 0). 

(4) AI R1925 PO 181; 88 Ind, Oas. 327; 48M 
605; 52 I A 286; 23 ALJ 662; 49 M LJ 109; 42 
O L J8; 27 Bom. L R 1076; 290W N 1013; 3 
Pat, L R290; 23 LW 138; (1925) M W N 
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band for this partnership debt, two houses 
one in the name of the husband and one 
in the name of the wife were attached in 
execution of their decree, whereupon the 
wife filed a petilicn claiming the kouse in 
question as her own, and in consequence 
this suit for a declaration was brought, in 
which defendant No. 2, Viranhai, the wife, 
from the ontset took the cxe that the house 
was hers and was purchased by her mcney. 
But this was not the case to which sbe was 
in the first instance and at the proper time 
prepared to justify. Neither she nor her 
husband, the persons most concerned, were 
prepared to go into the witness-box at the 
proper time. But the chief protagonist in 
the suit was her father, and it was his case, 
and not the case of the wife and husband 
in the witness-box, that this property was 
purchased partly with his money, partly 
with money provided by the sale cf his 
daughter's ornaments ; but the lower Courts 
rejected and for good reason this case as 
false, and came to the conclusion that the 
money was provided by the husband, It is 
true that tLe trial Court was in error on a 
when it stated that 
Rs. 1,600 only had been provided by the 
husband and that Rs. 1,900 were nct depo- 
sited in Court, and, therefore, the question 
as tothe balance of this purchase money, 
that is Rs. 1,900,was left by the trial Court 
undecided. But the lower Appellate Court 
corrected this error of the trial Court and 
pointed ont that on the evidence 16 was 
clear Rs. 1,900 were deposited in Court and 
found that these Rs, 1,900 were deposited 
by the husband. ; 
Now, as far as the sum of Rs. 1,600 is 
concerned, the lower Appellate Court shows 
quite clearly that frem acccunts it can be 
proved that Rs. 1,600 was borrowed by the 
husband seme few days before the sale- 
deed. The wife herself had nothing, as the 
lower Courts have found, and the lower 
Courts were justified in finding that her 
father did nothing in this matter but to 
have an agreement for the purchase made 
out first in his name, though the actual 
deed of sale was made out in the name of 
the wife, his daughter. So that the plaintiffs 
have c'early proved that these Ks. 1,600 
came from the husband and were used in 
the pnrchase of the house, and by a pro- 
cess of inference the lower Appellate Court 
was justified in the conclusion that it came 
to, that the husband alone provided the 
balance of Rs, 1,900; but it was argued 
that conceding that the husband paid this 
money for this house, it is not sufficient. 
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It must be shown that he intended that 
this money should be used for the pur- 
chase of the house for himself and not for 
his wife. Now, itis true that there is one 
passage in the judgment of thetrial Court 
which is open to attack where it refers to 
the purchase of the property by the husband 
for the wife out of affection for her; and 
indeed, if the lower Courts were of the 
opinion that the house was in fact purchas- 
ed by the husband with hig money out of 
affection for his wife, then it could not be 
held that it was purchased by the husband 
for himself. 

It is argued that here there was no ques- 
tion of screening the property from the 
creditors ; the house was purchased at the 
beginning of the partnership and if it was 
purchased out of affection by the husband 
for the wife, she was the beneficial owner 
of the house and it could not be taken 
away from her. But in this case we think, 
the lower Courts were bound to draw an 
adverse inference from the fact that the 
husband and wife, most interested in the 
suit, in fact, the two defendants, kept them- 
selves out of the witness bux, and the only 

-Iinferenca to be drawn is that if they had 
submitted themselves to cross-examination, 
their evidence would not have supported 
their case but would have strengthened that 
of the plaintiifs. We think, therefore, that 
upon the circumstances the lower Courts 
were justified in holding that this purchase 
made by the husband was made not for his 
wife but according to ludian custom for 
himself. 

But it was urged in appeal that we are 
not justified in inferring from the absence 
of the husband and the wife from the wit- 
nese-box anything agains: them, because 
in fact they desired to go into the witness- 
box but their request was refused. Bat 
that is not a fair statement of the case at 
all, The Advocate for the appellant and her 
husband made a definite statement in Court 
that he did not propose tə call his clients, 
The case was adjourned for argument from 
time to time, and it was only in the course 
of arguments that the appellants changed 
their Advocate and an application was put 
in praying that the wife and husband who 
were in Court should be examined as wit- 
ness. This application the Judge refused, 
as it was in his discretion to refuse it. We 
bave not here a case where a defendant 
has been trying to procure the presence of 
his witnesses and had first failed but had 
at the last minute succeeded, but we have 
a caso where the defendants should have 
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been the first witnesses to go into the wit- 
ness-box but did nst do so; and even when 
a commission was issued for the examina- 
tion of the appellant at her request, it was 
never executed because no costs were paid. 
The circumstances in this case are quite 
different from the facts and circumstances 
of the case in Moni Lal Bandopadhya V. 
Khiroda Basi (5) and moreover, with the 
greatest respect tothe Chief Justice wh» 
gave judgment in that case, we prefer the 
reasoning of Ghose, J., who doubted the 
correctness of the order that the Court was 
about to make, being of the opinion that 
there waa no. irregularity in the procedure 
adopted by the Munsif. Soin this case we 
hold that there was no irregularity in the 
procedure on the part of the Subordinate 
Judge. There was no such error in pro- 
cedure a3 can be allowed to prevailin an 
appeal under s. 100, Civil Procedure Oade. 
We see, therefore, no reasons whatever to 
interfere with the concurrent findings of 
the lower Cousts on facts or with the legal 
inferences that have been drawn from those 
findings, The appeal is, therefore, dismis- 
sed with costs. yo 
8. Appeal dismissed, 
(5) 200 740, 
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PATNA HIGH COURT 
Appeal from apona Decree No. 929 of 
1 


3 
September 28, 1933 

Duaavue, J. 
RAMANANDAN MARWARI AND OT4ERS — 

APPELLANTS 

VETSUS 

RAMJIBAN MARWARI AND 0THERS— . 

RESPONDENTS 

Easements —Easement of necessity—When can be 


acquired. eens , , 
An easement of necessity is one without which 


the property retained upon a severance cannot be 
used at all; not one which is merely necessary to 
the reasonable enjoymont of that property. First 
Appeal No. 75 of 1931, decided on October 22, 1935, 
relied on, Proctor v. Hodgson (1), distinguished. h 

Appeal from a decision of the Suvordi- 
nate Judge of Purulia, dated August 28, 
1938, contirming that of the Munsif of 
Purulia, dated November 16, 1935. 

Mr. S.C. Mazumdaryfor the Appellants 

Mr. G. C. Mukh2rji, for the Respondents. 


Judgment.—Tais is an appeal bf the 
plaintifis in a suit for declaration of title 
to portions of land marked ga and gha lying 
on the east and south, respectively, of a 
block marked kha on the map in sut., In 
1915 plaintiffs first bought the block of 


« 
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land marked ka, which lies immediately to 
the south of the Bankura Road in the town 
of Purulia. In 1924 the plaintiffs bought 
land immediately to the south of ka from 
another vendor Indumati Dasya; and the 
claim in the suit was that this sale deed 
covered not only kha but alsoga and gha. 
The lower Courts have concurrently held 
that under their purchase of 1924, the 
plaintifs acquired no more than the por- 
tion marked kha and dismissed the suit. 
The sale deed of 1924 is vague in several 
respects. Asthelower Appellate Court has 
pointed out, it leaves it open to contro- 
versy what the starting point for the 
measurement of 25 feet 6 inches from west 
to east was intended to be. The sale 
deed gives the western boundary of the 
land conveyed as “Amaro  aponar 
paikhana jataater rasta dui foot 
bade Paran Haldarer paka prachir." 
The appellants’ would translate this as: 
“Paran Haldar's pucca wall excluding the two-feet- 


wide passage which is used for coming and going to 
our or your privies,” 
while the respondents’ construction is: 

“Paran Holdar's pucca wall beyond the two-feet-wide 
passage for going and coming to our privy and 
yours, 

What little I know of Bengali does not 
enable me to say that either construc- 
tion is impossible, though I must add 
that the construction adopted by the 


- lower Appellate Court, rejecting the con- 


struction contended for by the appellants, 
seems on the very wording to be rather 
more reasonable than the other. The sale- 
deed gave the length of the land conveyed 
from north to south as 23 feet and the area as 
as “about one katha”. The maximum area 
that could be contained in a quadrilateral 
Measuring 20 feet 6 inches from east to 
west and 23 feet from north no south falls 
considerably short of one katha, viz. by 
between 1-0 and 1-6. It is also practiclly 
impossible to take the directions east to 
west and north to south with any precision, 
in view of the fact that the land conveyed 
is bounded onthe north by a wall of the 
plaintifis which does not appear to run due 
east to west and is bounded on the west 
by a passage or lane 2 feet wide to the east 
of a pucca wall which does not ron ina 
"straight line but sh8ws changes of direc- 
tion at several points. A Pleader Commis- 
sioner» was taken out to the &gpot to plot 
out the land covered by the sale-deed and 
was face to face with the difficullies already 
indicated. He also found a straight wall 
at the eastern end of the block kha and 
another straight wall on the south of the 
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same block, ranning in a slanting direction 
from the end of the wall in the east. Both 
these walls were admittedly built by the 
plaintifs. The Pleader Commissioner ex- 
pressed his difticulty in the following terms: 

“So there would be a question as to how to measure 
this 25 feet 6 inches or 23 feet. Whether 
25 feet 6 inches is to be measured along 
the altitudes on Paran Haldar’s wall or along 
those on the eastern wallwhichis the straightest or 
parallel to the southern limit. of schedule ka 
or along the slant of the now existing southern wall, 
Similarly there is the question as to how to measure 
the 23 feet i.e, at right angles to which of the above 
lines. There will be different results ie shewing the 
schedules ga and gha according as one or the 
other method isselected. I thought the eastern wall 
which is the straightest should be selected as the 
basis and I have drawn schedules ga and gha 
accordingly. It will be seen that it differed with the 
plaintiff's mapa little, as evidenced from map 
No, 2.” 

The Commissioner noted that the extent 
and existence of ga and gha depended on 
the interpretation of the kebala, which was 
beyond bis jurisdiction, but that as he had 
been directed by the writ to determine ga 
and gha he had to take one view or the 
other: eee 

“Tf the language is taken as a general description 
of an irregular figure and is taken in the loose sense 
that 2 feet should be left from lane along Paran 
Haldar's wall and then the measurement of the 
longest portions of the schedule kha should be 25 feet 
6 inches and 23 feet, then probably there will be no 
existence of the schedules gha and ga, On the 
other hand if it is to be interpreted that every inch 
of the eastern side and southern side of schedule kha 
should be 25 feet 6 inches and 23 feet from Paran 
Haldar's wall andthe southern limit of schedule ka, 
respectively, then the schedule ga and gha should be as 
lhave shewn inthe map. But in that case also it would 
be seen from map No. | that a small portion on the 
south-eastern corner of schedule kha the plaintiff is 
not entitled to, of course ifthe measurement is taken 
in the way that Ihave done and if it ia the correct 


The Pleader Commissioner does not use the 
familiar language of ordinary geometry, but 
his meaning is perfectly clear. It is common 
ground before me that kha as bounded by 
plaintifis’ new walls on the east and south 
of the disputed purchase measures 23 feet 
along the eastern wall and 25 feet t inches 
along the southern wall. The learned Man- 
sif has given a variety of reasons [or hold- 
ing that it was land thus bounded on the 
east and south that was conveyed by the 
kebala. He refers to the evidence of plaint- 
iffs’ third witness that the plaintiffs had 
walled the land purchased from Indumati 
and thatthe land on the south of the wall 
(the southern wall) that is to say gha, so far 
asthe dispute before us is concerned, te- 
longsto Indumati. Plaintiffs’ story that 
they had deliberately left land tothe south 
of this wall for later ccastructions has been 
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disbelieved as a question of fact by both 
the lower Courts for very strong reasons, 
„to which must be added the circumstance 
brought out from the report of the Pleader 
Commissioner that if the length from west 
to east of the land purchased by the plaint- 
iffs from Indumati is to be measured in the 
way desired by the plaintiffs, they will be 
found to have trespassed upon the balance 
of their vendor’s land near the south-east- 
ern corner. [tis not difficult to see how the 
southern wall came to be built where we find 
it, with a length of 25 feet 6 inches up to the 
eastern wall which is 23 feet long. Plaint- 
tiffs spoke of Indumati building, a privy 
immediately tothe south of this southera 
wall 7 cr 8 years ago, but this was given 
away by their own fourth witness who plac- 
ed the privy in 1305 or 1306 B GS. The 
southern wall was thus rightly taken by 
the learned Munsif (having regard to the 
vendor's right under the sale-deed to place 
“rafters but not any beam” on the southern 
wall, the filled-up gaps seen on his local 
inspection and the evidence of P. W's Nos. 3 
and 4, etc.) to mark the southern limit of 
what was conveyed to the plaintiffs by 
Indumati. The eastern limit is even clearer, 
if the southern one is thus fixed ; for the 
southera wall slants in the east towards 
the north and makes it impossible to say 
that what the plaintiffs bought was a block 
of land bounded by parallel straight lines 
on the north and south and by parallel zig- 
zags on the west and east. Nor does it 
appear that land tothe east of the eastern 
wall was ever before shown by the plaint- 
iffs as theirs (e. g. when they applied to the 
Municipality) parallel in ite varying direc- 
tions to Paran Haldar's pucca wall on the 
west. Their stery that they deliberately 
left some land on the east of their eastern 
wall in order to widen the lane to the north 
is opposed, asthe learned Munsif points 
out, tothe evidence of their third witness 
who says thatthe lane on the east is now 
of the same dimensions as before. He has 
also pointed out that Indumati would not 
have parted with her land here: 

“in such a way that if plaintiffs had so chosen, 
they could have narrowed her passage to her house, 
There also appears to be no reason why plaintiffs 
should have been ‘anxious to widen the lace on the 
east of their house when the lane is of a narrower 
breadth towards thenorth.” 

The lower Courts bave both held thatthe 
kebala gave the plaintiffs no more than a 
temporary interest in this lane onthe east. 
The appellants have assailed this and 
invoked s. 8 of the Transfer of Property Act 
before me. “I will deal with their plea of 
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an easement of necessity along this lane 
later on. It is sufficient in the meanwhile 
to point out that the provision in the kebala 
entitling the purchaser, solong as his second 
story is not constructed, to use the lane as a 
passage for himself and his cattle goes 
much against the contention that the plaint- 
iffs had more than a temporary interest 
in the lane so asto lead one to believe 
that they could have had any reason to 
wish to widen the lane by setting apart 
land for which they had paid as much as 
Rs. 1,100 a (Bengal) cottah. The learned Sub- 
ordinate Judge applied some tests into which 
I do not consider it necessary to go, part- 
ly because they are expressed in language 
which is so far from clear that the learned 
Advocates may well be excused for not 
being able to follow it, and partly because 
the reasons given by the learned Munsif 
and already referred to by me have not 
been shaken by the appellants and seem 
conclusive. We need not, therefore, inquire 
how far the lower Courts (the Subordinate 
Judge especially) were right in referring to 
the boundaries given in later deeds of 
Indumati—ihat evidencemay be excluded 
altogether without affecting the claim of 
the plaintiffs to ga and gha. In view of the 
large price paid, plaintiffs cannot well be 
believed to have left land on the east and 
the south without any reason; and the 
reasons they have given fail on the evidence 
of their own witnesses. The inference is 
strong that what they walled in on the east 
and the south—the only directions in which 
there was any possibility of dispute—was 
no less than what they had purchased, 
especially as the lengths of these new walls 
are 25 feet 6inches aud 23 feet. The con- 
struction of the kebala in the present case 
is not a matter of the interpretation of the 
words of the kebala by themselves but has to 
be decided in the light of the oral evidence 
and the Iceal circumstances. Regarding 
the matter in this way, my conclusion is 
that the appellanis have failed to show 
that there is any material error in the way 
the lcwer Courts have read the kebala and 
the evidence and circumstances bearing on 
the interpretation of it. 

The only other poiné that has been raised 
before me relates to the plaintiffs’ right to 
use the lane.Una to the east of the eastern 
wall. There was noseparate issue framed 
about it in the trial, but the trial Court 
discussed it under Issue No. 4 and pronounc- 
ed against the plaintiffs’ claim that they 
were entitled to use this lane for ever for 
going tothe Bankura Road from the block 
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marked kha. The lower Appellate Court 
concurred in that view. It has been con- 
tended for the appellants that their inter- 
est in this lane isin the nature of an ease- 
ment of necessity. Itis true that before the 
plaintiffs’ purchase of 1924 their vendor, 
who also owned the lands to the east of the 
Jane and to the south of their southern 
wall bounding kha, had to use this lane for 
access to her property. Appellants’ conten- 
tion is that in that way there was an 
easement of necessity along this lane in res- 
pect of block kha. But in the first place it 
ie significant that their kebala of 1924 ex- 
Pressly provides that so long as their pucca 
second story is not constructed, they with 
their cattle will be entitled to pass along 
this Jane. Secondly, it is well-settled that:. 

“an easement of necessity is one without which 
the property retained upon a severance cannot be 
used at all; not one which is merely necessary to 
the reasonableenjoyment of that property.” 

(Gale on Easements, Eleventh Edition, 
p. 183), This principle was followed in 
First Appeal No. 76 of 1931 decided by 
the late Chief Justice and Varma, J. 
on October 22, 1935, a decision to 
which the learned Advocate for the res- 
pondents has referred me. The learned 
Advocate for the appellants has, as against 
this, cited Proctor v. Hodgson (1). But 
the actual decision in Proctor v. Hodgson 
(1), was that no ques‘ion cf an easement of 
necessity arises without an allegation that 
the plaintiff had no other way. This it is 
niaga ble a the appellants todo in the 
Present case, for as in First Appeal No. 76 
of 1931, block kha is bounded ck the north 
by plaintiffs’ own land and there is in addi- 
tion on the west the lane in front of Paran 
Haldar's wall which gives access to this block. 
It is true that in the discussion in Proctor 
v. Hodgson (1), Parke, B. and Alderson, B, 
were Inclined to doubt Holmes v. Goring 
(2), but this was only as regards whether 
that decision was to be considered to refer 
to a grant ofsuch aright of way as from 
time to time may be necessary—a conside- 
ration which does not at all arise in the 
present case in view of the lane in frcnt 
of Paran Haldar’s wall and of block ka 
which plaintiffs purchased years before 
a pee of kha. ts a 

oth the points urged before me fail. 
appeal is dismissed with costs. e nee 
Appeal dismissed. 

1) (1855 : d 

15 EP Rx 95 ice Se ro ae ONE 


(2) (1824) 2 Bing . 76: 9 Moore 168: 
184. 27 RR Sii g : 9 Moore 166; 2L JO P 


PHAKARJI MAHARAJ V. KHUSHI RaM (LAH.) 


1721060 


LAHORE HIGH COURT 
Letters Patent Appeal No. 7 of 1938 
June 6, 1938 
ADDISON, Ag. C. J. AND Dis MOHAMMAD, J. 
‘THAKARJI MAHARAJS—PratntTreR— 
APPELLANT 


versus 

KHUSHI RAM AND ANOTHER— DEFENDANTS 
: — RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 134-A 
—Suit by Hindu idol restraining transferee from 
former mahant from disturbing plaintiff's possession 
—-Limitation for—Time, however, held does not run 
in defence if suitis by transferee against idol, 

Where a Hindu idol institutes a suit against a 
transferee by a former mahant, restraining him 
from disturbing the plaintiff in its possession, 
what the plaintiff idol aske forisnot only an in- 
junction but setting aside the transfer, and the 
suit is, therefore, governed by Art. 134-A, Limita- 
tion Act. If, however, the transferee files a suit 
against the idol, no period of limitation would run 
against the idol in its defence. 

TL. P. A. against the judgment of Mr, 
Justice Abdul Rashid, reported in 178 Ind, 
Cas. 787. 

Mr. N.C. Pandit, for the Appellant. 

Mr. D. N. Aggarwal, for the Respon- 
dents. e 

Din Mohammad, J.—The .- plaintiff- 
appellant, Thakarji Maharaj, a Hindu idol 
instituted asuit against the defendants 
for an injunction restraining them from. 
interfering with the plaintiff's possession 
of the land in suit on the basis of a perma- 
nent lease alleged to have been executed 
in their favour by one Kundan Anand, a 
former mahant of the plaintiff. Various 
defences were raised tothe suit of which 
at present we are only concerned with the 
plea of limitation. The trial Court decreed 
the suit holding that it was nob time- 
barred. The lower Appellate Court allow- 
ed theappeal and dismissed the suit on 
the ground thatit was barred by Art. 134-A, 
Limitation Act. On second appeal to this 
Court, Abdul Rashid, J. maintained the 
judgment of the lower Appellate Court 
and dismissed the appeal. 

Counsel for tte appellant has contended 
that the suit is notcovered by Art. 134-A, 
inasmuch as itis only a suit for a perma- 
nent injunction and that its decigion does 
not involve the setting aside of the alleged 
transfer by Kundan Anand. We are not, 
however, disposed to agree with him. In 
para 3ofthe plaint. it is clearly stated 
that the defendants rely on a patta granted 
tothem by Kundan Anand on January 
&, 1909. on the basis of which they have 
even obtcined decrees fcr the ejectment of 
the tenants and that the patta jn question, 
if proved, was ultra viresof the grantor 
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and was also ineffectual for want ofcon- 
sideration and necessity. It is obvious, 
therefore, thatthe object of this suit is to 
set aside the transfer alleged to have been 
made by Kundan Anand in favour of the 
defendants in 1909 and this being s>, it 
cannot bs urged that Art. 134-A does not 
govern the suit. Oonnsel for the appel- 
lant has urged that inasmuch as Thakarji 
Maharaj has throughout been in posses- 
sion of the land in snit, no period of limi- 
tation would run against it. This principle 
grounded on reasons other than those 
advanced hythe appellant's Counsel may 
hold good in certain cases, but in the pre- 
sent case it does not. To the suit, as insti- 
tuted, Art. 134-A clearly applies and it 


is not denied-by the appellant that under ` 


that Article, the suit is time-barred, inas 
much as the terminus a quo there is the 
dale of the knowledge of the plaintiff and 
the plaintiff through its Mahant Atma 
Nand had knowledge of the lease much 
longer than 12 years prior to the institu- 
tion of the suit. 

This decision, however, 
prejudicially affect the idol's possession of 
the land in suit nor will it bar the defence 
which may be raised by the idol if an 
attempt is made to dispossess it, as itis 
well-established that no period of limita- 
tion governs the defence. In other words 
if a new suit is instituted against the 
idol, it will be open to it to raise all those 
points which have been taken by the idol 
in this case and to claim adjudication upon 
them without being met by the plea of 
res judicata. With these remarks we 
dismiss this appeal but make no order as 
to costs before us. 


D. Appeal dismissed. 


nee” Wan 


PATNA HIGH COURT 
Civil Appeal No. 268 of 1937 
July 26, 1938 
Wort, Aa O. J. AND Manouar LALL, J. 
TOON LAL AND ctagrs—ApeeLLants 
VETSUS 
SONOO LALL AND otaras—Responpents 
Civil Procedure Code (Act V of 1908), O. XXI, 
ft 32 (5)—Relief under, when can be claimed—~In- 
junction prohibiting defendant from doing certain 
act-—Disobedience— Plaintiff's remedy —Court holding 
plaintiff not entitled to relief under cl. 5—Court 
must exhaust other reliefs, e. g., of attachment and 
detention in civil prison, before directing plaintiff 
to fite another suit for converting his injunction 
into mandatory injunction so asto entitle him for 
relief under cl. 5, 
The relief to which the party is entitled under 
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O. XXT, r. 32, cl. (5), Civil Procedure Code, is a 
relief to which he will be-entitled only in the case of 
a mandatory injunction. Where there is an injunction 
prohibiting the defendant from erecting walls so 
as to obstruct the light and air of the plaintiff and 
the defendant disobeys that injunction, the plaint- 
if's remedy would be to put it in the terms of 
O. XXT, r. 32 by “hie detention in the civil prison 
or by attachment ofhis property or by both.” 

Where the plaintiff who was entitled to an in- 
junction prohibiting the defendant from doing a, 
certain act claims, upon the disobedience of the 
defendant, relief under cl. 5 without making out 
any alternative claim for attachment of defendant's 
property and for his detention in civil prison and 
the Court rightly comes to the conclusion that the 
plaintiff was not entitled to the reliefunder ol. 5, 
it is not right in saying that the plaintiff was 
bound to bring another suit and bring a separate 
suit converting his injunction into mandatory in- 
junction. The Oourt should exhaust the forms of 
reliefs, e. g, of attachment and detention, Such 
decision of wrongly referring the plaintiff to another 
suit does not, however, preclude the plaintiff trom 
claiming other form of relief he thinks proprer by 
applying to the (court having jurisdiction. 

O. A. from the appellate order of the District 
Judge, Gaya, dated August 30, 1937. 

Messrs. Srajoo Prasad, R. K. Sinha and 
G. S. Prasad, for the Appellants. 

Messrs. S. M. Mullick and Raj Kishore. 
Prasad, for the Respondents. 


Wort, Ag. C. J.—The appellant in this 
case was the plaintiff in an action in 
which he claimed an injunction to 
restrain the defendant (the respondent in 
this appeal) against errecting buildings in 
such a way as to obstruct the plaintiff's 
light and air. It appears that he succeed- 
edin the trial Court and the defendant 
went on appeal. Whilst the appeal was 
pending, it would appear that the defen- 
dant erected certain constructions which 
are now claimed to have been in disobedience 
of the injunction granted by the trial Court. 
The appeal was compromised and a decree 
passed accordingly. Subsequently the appel- 
lant made an application which he described 
as an application in execution—an entire 
misnomer in my judgment. Although his 
tights are laid down by O. XXI and 
although a part of his claim related to a 
form of execution, certainly the more 
important part of his application could be 
more properly described as an application 
for attachment. However the nomenclature 
perhaps, does not affgct the rights of the | 
parties. . * 

Now what appears to have happened was 
this that the defendant had erected ên the 
wall, which, according to the judgment and 
decree, was not to be extended for more than 


- five feet in height, certain posts upon which 
a chat wasbuilt. With regard to baat the 
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learned Judge in the Court helcw is clear. 
His statement is this: 

“So, as the decree stands, whatever construction 
is made after the judgment of the lower Court is 
against the terms of the decree. Hence the appli- 
cant appellant has disobeyed the decree.” 

Mr. S. M. Mullick faintly argued that what 
the Judge decided was that the defendant 
disobeyed the spirit of the injunction and 
not the exact terms. With that contention 
I cannot possibly agree having regard to 
the finding to which I have just referred. 
Now the question arises, what was the plain- 
tiff's remedy? Before the trial it appears 
that he had applied underO. XXI, r. 32, 
subecl. 5 for an order enabling him (the 
plaintiff) to demolish the objectionable 
building and (as I understand) an alterna- 
tive claim to attach the person of the 
defendant until he purged his contempt which 
(according tothe appellant) the disobedience 
of the decree amounted to. The trial Judge 
gave him the relief which he claimed under 
cl. 5 of O. XXI, r. 32, and that was the 
substance of the appeal in the lower 
Appellate Court. The appellant, it appears, 
filed a cross appeal and it is to be noted that 
in his cross-appeal he did not ask for the 
alternative remedy of the Court committing 
the defendant to prison which he might 
have done. Therefore, the only question 
before the Judgein the lower Court was 
whether the plaintiff was entitled to be 
allowed to demolish the building. Itis quite 
unnecessary to deal with that point elaborate- 
ly because the Code speaks fcr itself and the 
relief to which the party is entitled under 
el. 5 isa relief to which he will be entitled 
only in the case of a mandatory injunction 
which that was not. It was an injunction 
prohibiting the defendant from erecting 
wails so as to obstruct the light and air of 
the plaintiff. There could be no doubt 
about that matter and, therefore, so far as 
the appeal relates to that question, all 
that need be said is that the learned 
District Judge was obviously correct in 
the conclusion at which he arrived. 


But he has made an observation that as 


“the injuneclicn was nota mandatory injunc- 


tion and as the form of relief which the 
appellant sought was that form of relief 
applicable only to a case of mandatory injunc- 
tion the plaintiff would te forced to bring a 
separate suit to convert thé prohibitory 
injunction into a mandatory injunction. 
This is a matter which the plaintiff himself 
must decide. But if it is established, as 
it has been established in this case, that the 
defendant has disobeyed an injunction, the 
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remedy to which the plaintiff is entitled is 
laid down by O. XXI, r. 32, and in the case 
of an injunction prohibiting the defendant 
from doing sme act and for disobedience 
of that injunction, the remedy would be by 
attachment or to put it in the terms of 
O. XXI, r. 32 by “his detention in the civil 
prison or by attachment of his property or 
by both.” Whilst, therefore, holding that 
the Judge was rightin coming to the con- 
clusion that the plaintif was not entitled 
to the relief under cl. 5, I must say that 
he was not right in saying that the plaintiff 
was bound to bring another suit and wish to 
add that the Judge had not exhausted the 
forms of relief to which the plaintiff was 
I would add one word only and 
that is the Judge's decision that the plaintiff 
is not entitled to the relief he claims does 
not preclude him from claiming that other 
form of relief if he thinks proper, applying 
tu the Court having jurisdiction in the 
matter, which I suppsse in this case is 
the Court of the Munsif. The appeal is 
dismissed, but in the circumstances, there 
will be no costs. 
Manohar Lall, J.—I agree. 
D. Appeal dismissed. 


od 


MADRAS HIGH COURT 
Appeal Against Appellate Order No. 151 
of 1934 
Maren 24, 1938 
Horwitt, J. 
Tus VILLAPURAM URBAN 
CO-OPERATIVE BANK-—APPALLANT-— 


versus 
BALASUBRAMANIA MUDALI 
—RESPONDENT 

Civil Procedure Code (Act V of 1908), s.47—Award 
under rules framed under | Co-operative Societies Act 
against M and minors of his family—Executability of 
— Questions whether ne were pee pd ua 

can be members of society if can be gone m 

kg a adha a iib Societies Act (IV of 1912) 
—Joint family—If can be member. ERAH 

Tt ia not open toan executing Court to sit in judg- 
ment over the Court which passed the decree which 
has to be executed. It cannot, except in certain. 
limited recognised cases, conduct enquiries to ascer- 
tain whether the decree was properly passed. If on 
the face of the record it is clear that some illegality 
has been committed, the executing Court can refuse 
to execute, Appeal against Appellate Order No. 146 

933, relied on 4 

wa was passed by the arbitrator under the 
rules framed under the Co-operative Societies Act, in 
which one M and two undivided minors of his family 
were ordered to pay a certain amount and upon 
failure to do so, the property was ordered to be 
brought to sale. The award was sent to the Court 
for execution but the Court refused to execute it 
against the share of the minors on the ground 
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that they had not been served in proceedings before 
the arbitrator and that the minor could not become a 
member of a society : 

Held, that as there was nothing on the face of the 
award to show thatit was illegal, the executing Court 
oughtto have executed it. The executing Court had 
no jurisdictionunder s. 47, Civil Procedure Code, to 
gointo the questions on the grounds of which it 
refused execution. 

A corporation, and therefore a joint family, can 
be a member of a Oo-operative Society. Laxman v. 
Dhamon Co-operative Society (1) and Koyal v. Bondlal 
(2), approved. 


A. against the order of the Court of the 
Subordinate Judge of Ouddalore, dated 
April 9, 1934, and made in Appeal Suit No. 
317 of 1933 (A. 8. No. 148 of 1932) on the 
file of the District Oourt, South Arcot, 
preferred against the Order of the Court of 
the District Munsif of Villupuram in 
O. M. P. No. 247 of 1931, in claim A. F. No. 
349 of 1929-30. 


. Judgment.—On a dispute between the 
Secretary of the Villupuram Urban Co- 
operative Bank and the member No. 719 of 
that company, an award was passed by the 
arbitrator under the Rule XXV of the rules 
framed under s.43 of the Co-operative 
Societies Act, in which one Vaithilinga 
Mudaliar and two undivided minors of 
his family were ordered to pay 
Rs. 281-649 to the Society with interests 
and costs and upon failure to do so, the 
property was ordered to be brought to 
sale. This award was sent to the District 
Munsif of Villupuram for execution; and 
he held after enquiry that the 3rd 
defendant had not been served in the pro- 
ceedings before the arbitrator; and he, 
therefore, refused to execute the decree 
against the share of the 3rd defendant in 
the family property. In appeal the 
Additional Suberdinate Judge of Cuddalore, 
confirmed this decision not only on the 
ground that the 3rd defendant was not 
served but also on the ground that the 
3rd defendant, because he was a minor, 
could not be a member of the Society; and 
because the rules relating to arbitration 
provide for the decision of disputes to 
which members only were parties. 

It hes been made clear by this Court 
in a series of decision and the decision in 
Appeal against Appellate Order No. 146 of 
1933 is one of the latest that it is not 
open to an executing Court to sit in judg- 
ment over the Court which passed the 
decree which has to be executed. It can- 
not, except in certain limited recognised 
cases, conduct enquiries to ascertain whe- 
ther the decree was properly passed. If 
on the face of the record itis clear that 
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some illegality has been committed, the 
executing Court can refuse to execate. 
The question that has to be decided is whe- 
ther there is anything in the award passed 
by the arbitrator in this case that shows that 
it is illegal. Olearly there is nothing in 
the decree which shows that the minor 
was not served; and the executing Court, 
therefore, had to presume that the decree 
was properly against the minor. Whether 
a joint family can be a member of the Co- 
operative Society isa question that may 
be opento discussion, although I think 
with due respect that the learned Judges 
who decided Laxman v. Dhamon Co-opera- 
tive Society (1) where right in holding 
that a corporation, and, therefore, a joint 
family, could be a member of the Co- 
operative Society. That io certain circum. 
stances, a family can bea member of the 
Society is also recognised in an earlier 
case of the same Oourt Koyal v. Bondlal 
(2) which has been referred to by the 
learned Advocate for the 3rd defendant in 
this Oourt. It is argued that there is 
notbing in the decree which shows that the 
whole family was a member of the Society; 
but the question is not whether the 
decree shows that the whole family was a 
member of the Society but whether there 
is anything in the decree which shows that 
the whole family was not a member. On 
the contrary, the award sets out the names 
of allthe members of the family. And, 
thetefore, it would seem that all the mem- 
bers of the family were liable, because 
the family and not only the Manager was 
a member of the Society. I am, therefore, 
of opinion that there is nothing in the 
award which indicates that itis incorrect 
and ought not to be executed. If in fact 
the 3rd defendant was not liable, either 
because he was not served or otherwise 
properly represented before the arbitrator, 
he is not without a remedy, but the 
executing Oourt must take the dscree as 
it stands and allow the Society to execute. 
If a minor is not properly represented in 
a suit, he is not a party to the suit, although 
his name may appear in the records and in 
the decree: That being so, the executing 
Oourt is given no jurisdiction under s. 47,.. 
Civil Procedure Code? . 
The appeal is, therefore, allowed 
costs throughout. £ 
Nes. Appeal allowed. 
(1) AT R 1933 Nag. 211; 142 Ind, Oas. 487: Ind. Rul, 
(1933) Nag. 122. 
(2) A I R 1931 Nag. 48;130 Ind, Cas, 820; Ind, Rul. 
(1931) Nag. 68. 
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_ CALCUTTA HIGH COURT 
i Civil Appeal No. 628 of 1936 
December 14, 1937 
DeRrBYSNIRE, O. J. AND B. K. MUKHERJRA, J. 
` = SALAMAT— APPELLANT 
versus 
AGENT, EAST INDIAN RAILWAY— 
RESPONDENT 

Workmen's Compensation Act (VIII of 1923), s. 10 
—Claim’, meaning of—Workman employed in 
large concern like railway making demand for 
compensation to superior fellow workman like 
foreman—Whether claim under s. 10—‘Sufficient 
cause’ — What is, can be decided only with reference 
to facts of each case—Workman re-employed after 
accident by same employer on same wages and re- 
maining in employment for ten years—His sub- 
sequent discharge— Proceedings by him for compen- 
sation—There was held suficient cause for not 
‘instituting proceedings within six months of acci- 
dent—Limitation Act (IX of 1908)—Applicability 
of, to proceedings under Workmen's Compensation Act. 
“A claim within the meaning of s, 10, Workmen's 
‘Compensation Act, is @ communication by or on 
behalf of the workman from which the employer 
can see that a demand is being made upon him to 
pay compensation in respect of an accident. [p. 
811, col. 2.) 

Where the employer is a railway company, a 
very large concern, a demand by a workman to a 
foreman for compensation is not a claim within the 
Meaning of s. 10. After all a foreman is only a 
‘fellow workman in a superior position. He is not 
a person authorized by his employer to receive 
claims or to deal with them. Olaims ought to be 
made to someone higher in authority who can see 
that they are brought to the notice of that branch 
of the executive of the Railway which is charged 
with the administration of matters arising out of 
the Workmen’s Compensation Act. 

What is “sufficient cause” within the meaning of 
s. 10, Workmen's Compensation Act, can only be 
decided in each particular case with reference to 
the facts and circumstances of that case. [p. 812, 
col. 1. 

A Wa returned to work three months after 
‘he met with an accident during his work and was 
re-employed by the same employer in the same 
workshop at the same rate of wages and he con- 
tinued to work there for about ten years. He was 
subsequently discharged from the service and then 
he brought proceedings for compensation : 
` Held, that ashe was in work, and likely to re- 
main in work on the same wages as before, that 
-was sufficient cause for his not bringing proceed- 
ings under the Workmen's Compensation Act, with- 
jn six months of the accident. 

’ The Limitation Act does not apply to proceed- 


ings under the Workmen's - Compensation Act. 
Lingley v. Firth & Sons, Ltd. (1), relied on. 
©. A. from the original order of the 


Commissioner for Workmen’s Compensa 
tion, Bengal, dated August 5, 1936. 
* Mr. Phanindra Kumar Sanyal,*for the 
‘Appellant. 
Dr. 8. C. Basak and Mr. Bhabesh Narain 
Bose, for the Respondent. 
Derbyshire, C. J.—This is an appeal by 
the workman Salamat against the decision 
of the Commissioner for Workmen's Com 


SALAMAT V, AGENT BAST INDIAN RAILWAY (OAT...) 


17810 


pensation, Bengal, given on August 5’ 
1936, wherein ‘he refused to award compen” 
sation under the Workmen’s Compensation 
Act to the appellant. The respondent is 
the Agent of the East Indian Railway 
Company. The facts are ss follows. In 
1925 the workman was employed at the 
railway werkshop at Lilocah, then owned 
by the East Indian Railway administration, 
but now taken over snd run by the East 
Indian Railway Company. Whilst he was 
so employed, an accident happened when 
be was operating a machine saw with the 
result that his thumb and the first three 
fingers of the left hand were damaged and 
had to be amputated. After attending hos- 
Pital for three or four months, he returned 
to the same workshop and was employed 
by tke same employers or the same or 
other work on which he earned the same 
wages as before. As time went on, his 
wages were increased and he actually 
received promotion. On August 2, 1935, 
he was discharged from work because he 
was found to be in possession of some jute 
which was believed to be stolen. On 
January 14,1936, the appellant through a 
Pleader, applied for re-instatement and aleo 
for compensation under the Workmen's 
Compensation Act. The respondent refused 
this. On February 22, 1936, another 
similar request for re-instatement and com- 
pensation was made and this was again 
refused. On March 28, 1936, the applicant 
started proceedings before the Commis- 
sioner for Workmen’s Compensation to 
recover compensation under the Actin res- 
pect of the accident which had occurred 
in 1925. The Ccmmissioner refused to 
award him compensation first, holding that 
it was not proved that an accident had 
happened to the applicant which arose out 
ofand in the course of his employment and, 
secondly, that the delay to bring the pro- 
ceedings for a period of 11 years barred the 
applicant of his rights under the Act. As 
regards the first ground for the Commis- 
sioner's decision, I am unable to agree with 
him. The applicant in his evidence said : 
“I was a workman on E,I. R. and injured during 
my employment. I was engaged on a saw machine 
on November 4, 1925. My hand was injured—the 
left. All my fingers were shorn off except the 
little finger. I was sent by the Administration to 
Lilloah Hospital and admitted and remained three 
months. When I was discharged, I went back to 
the railway and was told to go to work. I asked 
for compensation to the Foreman and was told 
arrangement would be made, I was given suitable 
employment, I often made tagid. Formerly [ got 
12 annas per day and thereafter 12 annas per day. 
1 brought no claim in the Court because the Fore- 
è 
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maman kept on putting me off About four years 
ago. the Foreman was transferred. Then I was pro- 
~emoted and didnot think it judicious to bring a 
«claim,” 

That is the applicant’s story. The res- 
pondent by reason of the delay is in a diffi- 
cult position as regards giving evidence as 
to the happening of the accident. It is 
difficult to produce witnesses after 11 years 
to speak with any certainty as to the 
circumstances of the accident. Some of the 
respondent’s records have been destroyed. 
but not all of them. The respondent called 
a witness--Dharmadas Ghose—who pro. 
duced a register of accidents for 1925. He 
gives a description of Salamat and his in- 
jury. The respondent in his written state- 
ment, pars. 5, admits that: 

“on November 4, 1925, an accident happened to 
the applicant when he was employed asa labourer 
and thereby the following injury was caused to the 
applicant—‘compound commutated fracture of 
thumb index, middle and little fingers of the left 
hand," 

The learned Commissioner did not feel 
himself justified upon that evidence and 
those admissions in coming to a conclusion 
that the accident which happened, arose 
out of and in the course of the appli- 
cant’s employment. There is no suggestion 
anywhere in the evidence or in the written 
statement that the applicant was, at the 
time of the accident doing something 
which disentitled him to compensation by 
reason of the proviso to s. 3 (1) of the 
Act. That being so, in my view, the Oom- 
missioner ought to have come to the con 
clusion that this appellant workman did 
suffer an injury from an accident arising 
out of and in the course of his employment 
on November 4, 1925. The second matter 
that I have to consider is that which is 
raised by s. 10 ofthe Ast. Leaving out the 
irrelevant words and passages that section 
provides: 
< “Sub-section (1), No proceedings for the recovery 
of compensation shall be maintainable before 
a Commissioner unless notice of the accident has 
been given in the manner hereinafter provided, as 
soon as practicable after the happening thereof 
and before the workman has voluntarily left the 
employment in which he was injured, and unless 
the claim for compensation with respect to such 
accident has been instituted within six months of 
the occurrence of the accident or, in case of death 
within six months from the date of death : 

Provided further, that the Commissioner may 
admit and decide any claim, to compensation in 
any case notwithstanding that the notice has 
not been given, or the claim has not been institut- 
ed, in due time as provided in this sub-section, 
if he is satisfied that the failure so to give the noties 
or institute the claim, as the case may be, was 
due to sufficient cause.” 

No questidn arises here as to the em- 
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ployer having had notice of the accident. 
The only questions arising are: (1) was 
the claim instituted within six months 
of the occurrence of the accident and, if not 
(2) was the failure to institute the claim 
within six months due to snfficient cause ? 
The workman alleged in his evidence that 
he made tagid to the Foreman in respect 
of this compensation, that is to say, he 
made demands tothe Foreman to be paid 
compensation. When he went back to work 
which was withia six months of the accident 
were those tagids or demands, claims within 
the meaning of s. 10? The Act does not 
provide that claims shall be made in writ- 
ing, but it does provide that a claim shall 
be made within ‘six months unless there is 
sufficient cause for it not being made. In 
my view a claim within the meaning of 
s. 10 is a communication by or on behalf of 
the workman from which the employer can 
see that a demand is being made upon him 
to pay compensation in respect of an acci- 
dent. Here the employer is a railway 
company, a very large concern. I cannot 
see that a demand by a workman to a fore- 
man for compensation (if indeed it was 
made) is a claim within the meaning of 
8.10. After all a foreman is only a fellow 
workman in a superior position. He is not, 
in my view, a person authorized by his 
employer to receive claims or to deal with 
them. Claims ought to be made to some- 
one higher in authority who can see that 
they are brought to the notice of that 
branch of the executive of the railway 
which is charged with the administration of 
matters arising out of this Act. 

Apert from the tagids alleged to have 
been made from time to time, there is 
no evidence of any proper claim unfil 
January 1936, when a demand was made 
upon the railway company by the appel- 
lant’s Pleader. That was a demand made 10 
years or more after the accident. The 
learned Commissioner considered that mat- 
ter very carefully and came to tke conelu- 
sion that that demand was too late, accord- 
ing to the terms of s. 10. We have had 
the advantage which the learned Commis- 
sioner had not, of having this matter argued 
before us by Advocates wko have studied 
this section of the law at some length, 
and F for my part have come to a con- 
clusion different from that arrived ‘at by 
the learned Commissioner. Onder s. 10, 
proceedings are not maintainable unless 
the claim for compensation has been insti- 
tuted within six months of the accident 
provided that the Commissioner may admit 
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and decide any claim to compensation in 
any case notwithstanding the claim has not 
been instituted in due time as provided in 
the sub-section, if ke is satisfied that the 
failure so to give the notice or institute the 
claim, as the case may be, was due to suli- 
cient cause. This particular provision 18 
somewhat similar to the provision of 
s. 14, English Workmen's Compensation 
Act, 1925, which provides: i 

“(1) Proceeding for the recovery under this Act 
of compensation for an injury shall not be main- 
tainable unless notice of the accident has been 
given as soon as practicable after the happening 
thereof and before the workman has voluntarily 
left the employment in which he was injured, and 
unless the claim for compensation with respect to 
such accident has been made within six months 
from the occurrence of the accident causing the 
injury, or, in case of death, {within six months 
from the time of death. Provided that (b) the 
failure to make a claim within the period above 
specified shall not be bar to the maintenance of 
such proceedings if it is found that the failure was 
occasioned by mistake, absence from the United 
Kingdom, or other reasonable cause. : 


Our attention was naturally attracted to 
the provisicns of 8, 14 of the English Act. 
As I have said, in some respects, that is a 
similar provision to s. 10 of the Indian 


- Act, but there is this difference, in my 


view, important difference ; in the English 
Act failure to make a claim within six 
months may be excused if the failure was 
occasioned by “mistake, absence from the 
United Kingdom or other reasonable 
cause”; whereas in the Indian Act failure 
may be excused if it is due to “sufficient 
cause”. The English provision gave rise 
to much difficulty in application and it may 
well be that when the draftsmen of the 
Indian Act came to deal with this matter, 
they avoided the words, ‘occasioned by 
mistake, absence from the United Kingdom 
or other reasonable cause’ and deliberately 
put in the words ‘due to sufficient cause’. 
What is “sufficient cause’? That can 
only be decided in each particular case 
with reference to the fact and circumstances 
of that case. The question before us is had 
the workman sufficient case for not inati- 
tuting his claim against his employers 
within six months of the accident? The 
workman on returning to work three 
months after the accident was re-employed 
hy the same employers in the same work- 
shop at the same rate of wages and he 
continued in that employment at those 
wages until long after the period of six 
months from the happening of the accident 
had gone by (actually he cantinued in that 
employment for nearly ten years after- 
words). Had the workman within six 
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months from the happening of the accident 
sufficient cause for not instituting a claim 
against his employers? In my view he had. 
He was in work, and likely to remain in 
work on the same wages as before, and 
that in my view, was sufficient cause for 
his not bringing proceedings under the 
Workmen’s Oompenaation Act within six 
months of the accident. Is has been said 
that the workman ought not to have de- 
layed ten years and that by delaying these 
proceedings for ten years he is in some 
way barred from bringing these proceed: 
ings. As far as I can see, the Limitation 
Act does not apply to proceadings under 
the Workmen's Compensation Act. It 
appears tome that once the workman had, 
for sufficient cause, not brought his pro- 
ceedings within six months, there is nothing 
in the Workmen's Compensation Act, the 
Limitation Actor in any other statute tc 
prevent him bringing his proceedings when 
he did. A somewhat similar position ‘was 
considered under s. 2, Workmen's Compen- 
sation Act, 1906 (which was replaced by 
s. 15, Workmen's Compensation Act, 1925) 
ia Lingley v. Firth & Sons, Ltd., (1). At 
p. 661*, Lord Sterndale, M. R, said : 

“In my opinion the learned Judge was right in say- 
ing that this bar of six months being once got rid of 
by reasonable cause for the failure to make the claim 
within the specified period, the appellants cannot 
take up the ground that although the failure within 
the six months was excused, there has been sabse- 
quent unreasonable delay. As long as no Statute of 
Limitation has been infringed, I think the learned 
Judge was quite right asto that, and that the proper 
construction is that the only thing with which that 
proviso is dealing is the failure to make a claim 
within thesix months; that being gone the bar is 


gone also. That is the point which is of general 
importance.” 

At p. 665*, Warrington, L. J., said : 

“It appears to me that if it is found that the failure 
to make the claim within six months was occasioned 
by reasonable cause, then the bar provided by the 
statute is gone altogether, and that any subsequent 
delay has no effect except so far of course, as it may 
bring into operation any general statutory enact- 
ment as to limitation which would apply to the cage.” 


I am of the opinion therefore that 
although it may place, and doubtless does 
place, the respondent in a difficult position 
with regard to collecting evidence to meet 
the applicants’ case vet there is nothing 
in the Workmen's Compensation Act or in 
any other statute as far as I have been 
able to ascertain which prevented the work- 
man from bringing the proceedings at the 
time he did in this particular case. That 


(i) (1921) 1 K B 655; 90 LJ KB 290; (1921) W O 
el Rep. 36; 124 L T 442; 65S J 172; 37T L R 
149. 
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Being so, I am of the opinion that this 
matter must go back to the Commissioner 
for Workmen's Compensation, Bengal, for 
Mim to deal with the appellant's application 
<according to law in the light of the 
judgment Lere delivered. The appellant 
is entitled tothe costs of this appeal, the 
hearing fee being assessed at three gold 
mohurs. 

B. K. Mukherjea, J.—I agree. 


8. Case remanded. 


PATNA HIGH COURT 
Civil Revision Petition No. 5:0 of 1937 
August 2, 1938 


JAMES, J. 

Mia MOHAMMAD YUSUF—Patitioner 

versus 

Mia MOHAMMAD AYUB AND OTRERS— 

OPPOSITE Party 

Waki—Mutawali—Power of District Judge to 
remove, in miscellaneous proceedings—Limitation 
on his powers—Whether can order in such proceed- 
ings, mutawali, to render accounts—Religious En- 
dowments Act (XX of 1863), ss. 18, 14— Civil Proce- 
dure Code (Act V of 1903), s, 92, 

The District Judge, when an office of the mutawali 
of wakf has fallen vacant, has power in the proper 
circumstances to make an appointment to fill the 
vacancy; but he has no general power to remove 
the mutawali in miscellaneous proceedings, on an 
application by one of the beneficiaries, his powers in 
this respect being limited and defined by as. 18 
and 14, Religious Endowments Act, 1863, and s. 92, 
Civil Procedure Code, nor hashe power in such pro- 
ceedings to require the mutawali of a private en- 
dowment to render accounts, Vidya Varuthy 
Thirtha v. Balusami Ayyar (1) and Abdul Alim 
Abed v., Abir Jan Bibi (2), referred to. 


O. R. P. from an order of the District 
Judge, Purnea, dated August 3, 1937. 

Messrs. Khurshed Husnain and Syed Ali 
Khan, for the Petitioner. 

Mr. S. N. Bose, for the Opposite Party. 

Order.—The petitioner is the matawali 
of a religious and charitable endowment 
created by his father. The dedicated pro- 
perty was charged with various annuities 
to members of the settlor’s family indeed 
fo such anextent as tozake it possible to 
argue that the endowment was a private 
wakf and not a public one. One of the 
beneticiaries applied tothe District Judge 
of Purnea to call upon the mutawali to 
produce the wakf accounts in Court, and to 
remove him from his office of mutawalt. 
The District Judge has found that the 
wakf in question is a private trust, so 
that nothing contained in s. 92, Civil 
Procedure Oode, can affect his jurisdiction; 
and he then directed that the case should 
proceed, that is to say, the examination of 
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the accounts and the endguiiy into the 
question of whether the mutawali be re- 
moved. 

Mr. Khurshed Husain on behalf of the 
petitioner argues that the District Judge 
has no jurisdiction to entertain an applica- 
tion of this kind. Mr. Bose on behalf of 
the opposite party suggests that the Dis- 
trict Judge has power to remove the trus- 
tee after a miscellaneous enquiry held 
under s. 74, Trusts Act, I of 1832; but as 
the Judicial Committee of the Privy 
Council pointed out in Vidya Varuthy 
Thirtha v. Balusami Ayyar (1) a mutawali 
is not a trustee as defined by the Trusts 
Act, because he is not the legal owner of 
the property which he manages; and itis 
for that reason that it was laid down that 
nothing contained in the Act should affect 
the rules of Muhammadan Law. If a. 74, 
Trusts Act, has no application, it is difficult 
to see how the District Judge can have 
jurisdiction to entertain an application of 
this nature. Ifthe learned District Judge 
had found that the wakf was a public 
wakf, then the provisions of Act XLII, 
of 1923 would apply and the mutawali 
might have been compelled to furnish 
accounts under that Act. It is suggested 
that the District Judge has some general 
power as representing the Qazi to supervise 
institutions of this nature and some sup- 
port for this view may possibly be found 
in the decision of the Calcutta High Court 
in Abdul Alim Abed v. Abir Jan Bibi 
(2). In that case the District Judge had 
on petition made an appointment to the 
vecant office of mutawali, a course which 
was approved by the Calcutta High Court; 
and it may be said that the District Judge, 
when an office of this kind has fallen 
vacant, has power in the proper circum- 
stances to make an appointment to fill the 
vacancy; but he has no general power to 
remove the mutawali in miscellaneous pro% 
ceedings, his powersin this respect being 
limited and defined by ss. 1% and 14, 
Religious Endowment Act, 1863, and s. 92, 
Civil Procedure Code. Ue has no power 
to remove the mutawali in miscellaneous 
Proceedings such as those with which we 
are here concerned, nor has he power in 
such prcéeedings to require the mutawali ef 
a private endowment to render accounts. 

(1) 44 M 831; 65 Ind. Cas, 161; A I R1922e P O 
123; 48 I A 302; (1921) M W N 449;41M LJ 346; 
3 UPL R (P C) 62; 15 L W 78; 30M LT 66; 3 
P LT 245; 26 C WN 537; 24 Bom. L R 629; 20 A L 
J 497 (PC). 

(2) 55 O 1284; 110 Ind. Cas, 416;A IR 1928 Cal, 
368; 32 OW N 835. s 


. 
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The application is allowed and the order 
of the District Judge of August 3, 1937, 
directing that tke case will proceed is set 
aside. The petitioner is entitled to his 
costs: Hearing fee two gold mohurs. 


D. Application allowed. 





BOMBAY HIGH COURT 
Civil Reference No. 12 of 1937 
March 23, 1938 

BEAUMONT, C. J. AND KANIA, J. 

COMMISSIONER or INCOME-TAX, 
BOMBAY 
versus 
NEW INDIA ASSURANCE Co., Lro. 
— ASSESSEES 

Income Tax Act (XI of 1922), ss. 66 (2), 4—Ques- 
tion whether certain sums, although not actually 
received in British India ought to be treated as con- 
structively so received, is question of law—~Held that 
under circumstances of the case interest on foreign 
securities could not. be said to have been received 
in British India and not liable io be agsessed to 
income-taz. 

The question, whether or not the certain sums were 
actually received in British India, is a question of 
fact, but, if the sums were not actually received, the 
question whether they ought to be treated as cou- 
structively received is a questionof law, 

. The asgessee company carrying on business in 
British India had investments in foreign countries. 
The income on these investments was invested and 
remained outside India and not actually received in 
British India. Inthe accounts of the company the 
total profits were shown at a sum of eight lacs 
odd rupees and in those total profits was undoubtedly 
included the interest on foreign investments. Then 
the profits were dealt with bya declaration of 
dividend. The dividend was in fact paid by raising 
a loanonthe security ofthe reserve fund which was 
available for payment of dividend, and in point of 
fact although this foreign interest was taken into 


+ account for the purpose of ascertaining the amount 


of, profits and the sum which should be applied in 
payment of dividend, the actual sum was not used in 
payment of dividend. The question was whether the 
amount of interest on foreign securities could be 
treated as being received in or brought into British 
India and assessed toincome-tax: - 

Held, that so long as income is invested and re- 
Mains invested outside British India, and the in- 
vestments retain their character of interest received 
abroad, the interest could not be said to have been 
received in India. The mere fact that the amount of 
the income had been brought into account in ascer- 
taining the profits for the year and had been taken into 
account also in determining the amount to be paid 
in dividend was irrelevant, unless it was proved that 
this actual income had peen received in India and 
applied in payment of dividends. Gresham Life 
Assurance Society v. Bishop (1), followed. 

O. Ref. made by the Comfnissioner of 
Income-tax, Bombay Presidency, Sind and 


Baluchistan. 

Mr. M. C. Setalvad, Advocate-General, for 
the:Commissioner of Income-tax. í 

Mr. V. F.Taraporewala, for the Assessees. ` 
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Beaumont, C.J.—This is a reference 
by the Commissioner of Iicome-tax unde’ 
s. 66 (2), Income Tax Act, in which he raisem 
the question, whether two sums of seventy 
nine thousand cdd rupees and two lacs od¢ 
rupees, respectively, being interest accruing. 
without British India on dollar securitie: 
and sterling securities, respectively, were. 
in the circumstances of the case, received 
in. or brought into British India. The 
learned Advocate-General has contended ina 
the first instance that this is really a 
question of fact which ought not to, have» 
been referred to us. No doubt the question, 
whether or not the sums were actually 
received in British India, is a question 
of fact but if the sums were not actually 
received, the question whether they ought 
to be treated as constructively received is 
a question of law. Unfortunately, the 
learned Commissioner of Income-tax has not 
stated the facts of the case very clearly 
in this reference. The reference in part 
concerns A question as to the construction 
of r. 29, which eventually was not raised, 
and the material facts as to this interest on 
foreign investments are not found with 
clarity. However, the learned Advocate- 
General has admitted, for ihe purposes of 
this reference, that the income cn these 
foreign investments has not been actually 
received in British India, but on the contrary 
has been invested, and remains invested, 
outside Brilish India. His contention which 
is also the contention of the Commis- 
sioner of Income-tax in the reference, | is, 
that this income must be treated as having 
been brought into Britsh India by reason 
of the way in whichit was dealt with in. 
the accounts of the company. In the 
accounts of the company the total profits 
were shown at a sum of eight lacs odd rupees 
and in those total profits is undoubtedly 
included the interest on foreign invest- 
ments. Then the profits are dealt with by 
a declaration of dividend, which, in ithe 
words of the directors “will absorb” an 
amount of nearly six lacs of rupees leaving a 
sum cf over two lacs of rupees to be carried 
forward to the next year’s account, oe 
` Now, the contention of the Gommis- 
sioner is that inasmuch as this interest 
co foreign invesiments was included in 
the profits of the company for the year, 
and as these protits were applied largely 
in payment of a dividend in India, the 
foreign income must be treated as having 
been brought into India, because other- 
wise it could not have been applied in 
payment of the dividend in India. On 
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the- other hand ib seems clear that if in 
fact this interest was not received in 
British India, it could not have been applied 
towards payment of a dividend in British 
India. The explanation put forward by 
the assessees, which is not disputed by the 
Commissioner of Income-tax or the Assistant 
Commissioner, is that the dividend was in 
fact paid by raising a loan on the security 
of the reserve fund which was available 
for payment of dividend, and that in 
point of fact although this foreign interest 
was taken into account for the purpose cf 
ascertaining the amount of profits and the 
sum which should be applied in payment 
of dividend, the actual sum was not used 
in payment of dividend, 

The answer to the question raised really 
depends on the construction of s. 4, 
Income Tax Act, which provides that the 
Act shall apply to income, profits or gains 
accruing or arising or received in British 
India, or deemed under the provisions of 
this Act to accrue, or arise, or to be received 
into British India. It is to be noticed that 
the profits which are to be deemed to be 
received are only those deemed to be received 
under the provisions of the Act. There are 
provisions in the Act, for example, in s. 7 
(2), s8. 11 (3) and s. 42, under which income 
nol in fact received in British India is to be 
deemed to be received in British India, but 
those provisions do not cover the present 
case. What we have to determine is whether 
the foreign interest was received in British 
India. No doubt, foreign income may be 
received in British India in a variety of 
forms. Income need not be transmitted to 
British India in specie or in the form in 
which it was actually received abroad. Ib 
may be transmitted by any method recog- 
nized in the commercial world as appro- 
priate for the transmission of money, and 
I think further that it might be received 
in account, by means of cross-entries. If, 
for example, it were shown that a sum 
representing income received abroad had 
been exchanged, by appropriate book entries 
for an asset in India, and had then been 
applied as income in India, I should say that 
the foreign income had then been received 
in India. But, so long as income is invested 
aud remains invested outside British India, 
and the investments retain their charazter of 
interest received abroad, I cannot see how 
the interest can be said to have been receiv- 
ed in India. The mere fact that the amount 
of the income has been brought into account 
in ascertaining the profits for the year and 
has been taken into account also in determin: 
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ingthe amount to be paid in dividend seems 
t) me irrelevant, unless it be proved that 
this actual income has been received in India 
and applied in payment of dividends, and 
that is not shown. The case seems to me 
to be covered in principle by the decision 
of the House of Lords in Gresham Life 
Assurance Socity v. Bishop (1). The proviso 
tos.4(2), Income Tax Act, also supports 
this view. In my opinion, therefore, we 
must answer the question raised in the 
negative, The assessees should get their 
costs from the Commissioner of [ncome-tax 
taxed on the original side scale. 


Kania, J.—I agree. The short point: for 
consideration is the construction of s, 4, 
Income Tax Act. Under that section, income 
from whatever source derived, accruing, 
arising or received in British India, or 
deemed under the provisions of the Act to 
accrue, arise or to be received in India, is 
liable to be taxed. The latter part of the 
section which consist of income deemed 
under the provisiins of the Act to be 
received in India is not applicable here, 
because it is conceded that the present case 
does not cover that situation. The only 
question, therefore, is whether the income 
in question was received in India. Before 
the Income tax Authorities the asseasee 
company produced their accounts kept by 
Messrs. Ooutts & Oo. of ‘investments and 
interest. Although those accounts are not 
included in the printed paper book, it ig 
common ground, and now admitted by the 
learned Advocate-General, that the assessea 
company kept a separate account with 
Messrs. Cout's & Co. of their investments 
aud interest thereon. Interest on that fund - 
was again resnvasted and retained either 
in the United Kingdom or America. Itis 
tnerefore clear that the interest on those 
securities was not in fact remitted to India. 
It was urged that from the report of the 
directors and the balance-sheet of the 
company that foreign income should be 
considered or treated as received in British’ 
India. For this purpose the learned Advo- 
catesGeneral relied only on two facts. That 
the interest earned on those foreign secu- 
rities and retained by Messrs. Coutts & Co, 
was included in the total interest shown in .» 
the balance-sheet. Tnis does not go against 
the assesseas, because the explanation to 
s. 4 clearly provides that the mere “inclu. 
sion of such interest in the balance-sheet 


(1) (1902) A 0287; 7L LIK B68; 8 L T 693; 
59 W R 593; 66 J P 755; 4 Tax, Oas, 464; 18T LR 
626. 
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does not make the amount as received in 
British India. 

The next fact relied upon was the state- 
ment in the directors’ report that after 
taking into consideration the interest on 
these securities, the total profit was deter- 
mined and the dividend would absorb a 
certain amount. In my opinion the fallacy 
underlying this argument is that it is 
treated as if this profit was received in 
India. The report of the directors and 
the statements contained therein, in my 
opinion, do not amount to an admission 
that the foreign income was received in 
India. In considering the words “received 
in the United Kingdom” under the English 
Income Tax Act of 184°; it was further 
pointed out in Gresham Life Assurance 
Society v. Bishop (1) at p. 297* that 
the fact of profits {shown in the 
account) having been distributed amongst 
share-holders of the company did not carry 
the case any further. Therefore the fact, 
that relying on the profits, arrived at by 
inculding the interest earned on foreign 
investments, a dividend was paid to share: 
holders, did not make the interest on foriegn 
investments as received in India. Iagree 
that the questions should be answered as 
stated by the learned Chief Justice. 

D Answer accordingly. 
* 


‘Page of (1902) A. 0. —[Za.] 
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LAHORE HIGH COURT 
Second Civil Appeal No. 770 of 1937 
December 6, 1937 
Tex CHAND, J. 
RATI RAM AND aNotauR—Derenpants— 
. APPELLANTS 


versus ; 
BALWANT AND OTHERB— PLAINTIPES 
6 —-RESPONDENTA 

Custom (Punjab)~Shamilat— Khasra number 
shown as pond and reserved for common purposes of 
village—Proprictor if can encroach upon it without 
consent of other proprietors. 

No proprietor is entitled to encroach upon any 
part of a khasra number or cut trees without the 
consent of the other proprictors, where the whole 
of this khasra number is a pond and is reserved 
for the common purposes ofthe village and is not 
an ordinary shamilat field. 

* §.C. A.from the decree of the Senior 
Sub-Judge, Rohtak, dated April 28, 1937. 

Mr. Faqir Chand Mital, for the Appel- 
lants. 

Mr. Shamair Chand, 


dents. f i j 
Judgment.—The parties to this dispvte 


are the proprietors of Mouza Khizapur, 


for thə Respon- 
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Tahsil Sonepat, Rohtak District. The dis- 
pute relates to khasra No. 1429 which is 
admittedly a portion of the shamilat. 
The defendants have lately brought 3 
bighas out of this khasra number under 
cultivation. The plaintiffs have sued 
under O. |, r. 8, Oivil Procedure Ocde, as 
representing the rest of the proprietary 
body, for a permanent mandatory in- 
junction directing the defendants to 
restore this plot of 3 bighas, to its original 
condition by removing their possession and 
restraining them from cultivating any 
portion of the land in this khasra number 


orculting trees which stand thereon. 
The defendants admitted that khasro No. 
1429 was shamilat, but denied that it 


was apond and thatthey were entitled 
to appropriate their pro ratashare of this 
khasra number out of the shamilat. The 
main issue in the case was whether ficld 
No. 1429 was a pond and reserved for the 
common purposes of the village, as alleged 
by the plaintiffs, or whetherit was an 
ordinary shamilat field which could he 
taken possession of by some of the pro- 
prietors until partition. On this issue 
both the Courts below have concurrently 
found, after a detailed examination of the 
revenue entries and other evidence on the 
record, that the whole of this khasra 
number isa pondand was reserved for 
the common purposes of the village. This is 
a finding of fact which cannot: be assailed 
on second appeal. On this finding, 
there can be no doubt that no pro: 
prietor is entitled to encroach upon any 
part of this khasra number or cut trees 
without the consent of the other proprie- 
tors. No questionof law really arises in 
this second appeal. The appeal fails and is 
dismissed with costs. 


D, Appeal dismissed. 





BOMBAY HIGH COURT 
Letters Patent Appeal No. 11 of 1937 
- April 6, 1933 
BEAUMONT, O. J. AND WassoopEw, J. 
VINAYAK SHREEDHAR KULKARNI 
—DEFENDANT— APPELLANT 
versus 
CHINTAMAN VAMAN KULKARNI 
— PLAINTIFF —RESPON DENT 
Civil Procedure Code (Act V of 1908), O. IX, r. 13 
—Defendant not filing written statement — Court 
fixing case for hearing ex parte—Defendant and his 
Pleader not prevented from addressing Court — Ex 
parte decree passed ~ Decree held could not be set 
aside, . 


1988 


_ A party 18 not bound to put in a written statement ; 
if he does not do so, he is taken to admit the allega- 
tions in the plaint, but he is entitled to appear and 
eubmit any argument open to him on the plaint ; for 
Instance, that the plaint discloses no cause of auction, 
or that the claim is time barred. Where no written 
statement is filed an urder "case is fixed for hearing 
ex parte” is not justified. The Judge should direct 
that the case be fixed for hearing in default of written 
statement. 

Where however, neither the defendant nor his 
Pleader was in any way prevented from addressing 
the Oourt inspite of an order that “case is fixed for 
hearing ex parte’ and the Judge heard evidence on 
behalf of the plaintiff, and passed a decree, and then 
an application was made under O. IX, r. 13, to have 
the decree set aside: 

Held, that there was no ground for setting aside the 
ex parte decree, 


L. P. A. against the decision of Mr. Justice 
Macklin, J. in Appeal No. 78 of 1936, dated 
January 15, 1937. 

i Mr. S. G. Patwardhan, for the Appel- 
ant, 

Mr. Y.V. Dixit, for the Respondent. 


Beaumont, C. J.—This is an appeal 
under the Letters Patent from a decision 
of Macklin, J. summarily dismissing the 
defendant's appeal. Tne plaintif is a 
minor suing by his next friend to enforce 
an oral agreement for the payment of 
money. The defendant seems to have 
avoided service for about a year, but he 
was eventually served, and was directed to 
file a written statement by June 12, 1935. 
“He did not file a written statement but 
applied for further time, putting in a 
doctor's certificate saying that he was ill. 
The learned Judge rejected that applica- 
tion, pointing out that although the defend- 
ant might be ill, there was no reason why 
he should not have given instructions to 
his Pleader on which a written statement 
could have been filed. The learned Judge 
thereupon made an order, “case is fixed for 
hearing ex parte.” It is not uncommon to 
make an order of that nature where no 
written statement is put in, but such an 
order cannot be justified. The Judge should 
have directed thal the case be fixed for hear- 
. ing in default of written statement. A party 
is not bound to putin a written statement, if 
he dogs not do so, he is taken to admit the 
allegations in the plaint, but he is entitled 
to appear and submit any argument open to 
him on the plaint; for instance, that the 
plaint discloses no cause of action, or that 
the claim is time-barred. However the 
order in this case seems to have been 
treated as meaning no more than that the 
suit would be heard in the absence ofa 
written statement, because when the suit 
was called on, the defendant's Pleader was 
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present, and he put in an application that 
he might be allowed to withdraw. No 
order was made upon that, but it is quite 
clear that neither the defendant nor his 
Pleader was in any way prevented from 
addressing the Court. The learned Judge 
heard evidence on behalf of the plaint- 
iff, and passed a decree, and then an 
application was made under O, IK, r. 13, 
to have the decree set aside. That applica- 
tion was rejected, and from that order an 
appeal was summarily dismissed by 
Macklin, J. from whose decree the present 
appeal is brought. We think there is no 
case for setting aside the ex parte decree. 
The most we should be prepared to do 
would be to direct that the defendant be 
at liberty to be heard on the basis that no 
written statement had been put in. But 
we are satisfied that inasmuch as the 
defendant was represented at the hearing 
by his Pleader, if he had really had any 
reason to advance why the plaintiff's claim 
should not be decreed, he would have 
advanced it, As I have said, there is 
nothing whatever to suggest that the Judge 
prevented him from addressing the Court. 
In the circumstances, therefore, we think 
there is no ground for interfering with 


the order. The appeal is dismissed with 
costs. 
D, Appeal dismissed, 


samaran a 


RANGOON HIGH COURT 
Letters Patent Appeal No. 2 of 1938 
May 12, 1938 
Ropeers, O. J. AND SHARPE, J. 
MUNIOIPAL COMMITTEE, 
MYAUNGMYA—AppaLiant 
versus 


PAW HAING AND ANOTHRR-— RESPONDENTS 

Burma Municipal Act (III of 1898), s. 229 (g)— 
Rules under-—Burma Municipal Rules, (1934), 
Chap, VI, vr. 24—Breach of the rule, if 
makes contract void—Specizic Relief Act I of 1877), 
8. 64~—Granting injunction is discretionary and 
there wouid be no interference in Letters Patent 

ppeal. 

Per Roberis, O. J.—Rulo 24 of Chap. VI uf ths 
Burma Municipal Rules framed under e 229 (q), 
of the Burma Municipal Act, was made generally, 
for the guidance of committees and publio ofticera 
in all matters connected with the carrying oub „of 
the Act: and that means that it has a directory 
and not a mandatory significance and, therefore, a 
breach of this rule does not make the contract 
void, Noweil v. Mayor of Worcestor (1), applied. 
[p. 519, col. 2.) 

Per Sharpe, J.—The rule was either under s. 74, 
and beyond the powers of the Local Government 
to make, or, at least it was only directory, if made 
under s. 229 (g), and the breach of the rule does 
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not make the contract void and the parties cannot 
escape liability under it. , 

The grant of an injunction is a discretionary 
matter, and where both the Township Judge and 
the Judge of the High Court who dealt with the 
matter on second appeal considered that the case 
was one for an injunction, the decision will not be 
interfered with in Letters Patent Appeal. 

L. P. A. against the decree of the 
High Court, in S. A. No. 273 of 1937, 
dated December 8, 1937. 

Mr. K. C. Bose. for the Appellant. 

Mr. M. M. Rafi, for the Respendents. 


Roberts, C. J.—The appellant in this 
case, Paw Haing, brought an action seek- 
ing an injunction, under s. 54, Specific 
Relief Act, against the Municipal Commit- 
tee of Myaungmya restraining them from 
selling to any other person the license to 
conduct the business of a certain pawn 
shop at Myaungmya for the years 1937- 
1988 and 1938-1939. In the Township 
Court he secured the relief prayed for, but 
on appeal the District Court set aside the 
decree: the High Court has restored it 
again, and the defendants in the original 
action have appealed. The course of con- 
duct between the parties shows that there 
was first of all an advertisement issued on 
January 27,1936, by the appellants, which 
stated that licenses for carrying on the 
business of pawn-brokers in two shops 
for one or three years, at the option of the 
Committee, from April 1, 1936, would be 
disposed of by public auction. We are told 
that the effect of that advertisement was 
that when the bidders attended the auction, 
they did not know whether they were 


‘bidding for the license for one or for three 


years, The respondent, however, attended 
the auction and his was the highest bid, 
namely of Rs. 7,310, A report of the auc- 
tion was accordingly sent to the Ccemmittee 
and at the head of the report are the 
words, “for the years 1936-1937". 

The auction had taken place on February 
10, 1936, and on. February 12, 1936, the 
respondent wrote a letter asking the 
President and members of the Myaung- 
mya Municipal Committee to allow him to 
retain the license, which he had purchased 


.for Rs. 7,310 at the auction fora period of 


three years. It seems clearto me, upona 
consideraticn of what happened at the auc- 
tion, that there was no concluded contract 
between the parties arising fsom that: the 
Comfhittee had not made up their mind 
what they were going to sell, or, even if 
they had, the respondent had no idea of 
what he was going to buy. However on 


‘February 22, there Was a further meeting 
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and a document, which, has come to be 
known as Ex. A, was drawn up, It states: 
“Under bye-laws made under s.. 142 (e), Burma 
Municipal Act, 1898, Mr. Paw Haing of Rangoon 
is hereby licensed by the Municipal Committee of 
Myaungmya to carry on business as a pawabroker 
at Myaungmya, subject to the conditions stated 
on the reverse hereof and prescribed by the above- 
mentioned bye-laws. The license may be cancelled 
by the Committee for breach of any one or more 
of the said conditions. The license will be in force 
until March 31, 1987, unless previously cancelled.” 


This was signed by the President of the 
Municipal Committee. The terms of pay- 
ments to be made by the licensee were 
endorsed upon the document. It is also 
signed and witnessed by him, and in my 
opinion, it constituted a valid contract be- 
tween the Municipal Committee and the 
respondent by which the latter purchased 
for one year the right to carry on the busi- 
ness. It appears that. after that nothing 
more happened until June 11, 1936, when 
the Committee purported to extend the 
license already given, for a further period 
of two years. It is important to note that 
there was new consideration for the new 
promise. It was in effect a contract for two 
more years on terms similar to the preceding 
contract. And thereupon a second document, 
known as Ex. B in the same terms was 
entered into between the parties, stating 
that the license would be in force until March 
31, 1939, and stating the new considera- 
tion. It is now contended that thesecond 
contract was void and ultra vires the 
Myaungmya Municipal Oommittee. And 
our attention .has bean drawn to Chap. VI 
of the Burma Municipal Rules, para. .24. 
The effect of r. 24, so far as it concerns the 
present case, is that when pawn shop 
licenses are sold, they shall be sold by 
public auction, unless the Committee, with 
the sanction of the Commissioner, direct 
their disposal by sealed tender: if there is 
no public auction and no disposal by sealed 
tender, any other prop-sals made by the 
Committee shall be submitted to the Ocm- 
missioner for his prior sanction, and his 
order shall determine the pericd and 
method of notice of the disposal and any 
other matter incidental thereto. Now, the 
question which arises is whether neglect.to 
do that has rendered the Municipal Com- 
mittee'’s contract void. It is necessasy to 
examine how these rules came to be made. 
And it appears that they are expressed to 
be made in exercise of the powers confer- 
red by various sections of the Burma Muni- 
cipal Act and sundry other statutes. The | 
notification is “Local Government (Admini- 
strative Department) Notification No. 127 
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dated July 9, 1934", Mr. Bose has taken 
us through the various sections under 
which the Local Government his power 
to make rules. Section 71 of the Act reads : 

“The Local Government may make rules con- 
sistent with this Act for the assessment, collection 
and remission or refund of taxes leviable under 
this Act and for preventing evasion of the same, 
Such rules may also authorize the committee to 
disposs in accordance with rules, by way of lease 
or otherwise of the right to collect any tolls leviable 
under s, 62, sub-s, (1), Division (A) cl. (h)." 

In passing, it may be noted that those 
tolls relate to tolls, not exceeding eight 
annas, on every vehicle, or beast, used in a 
certain manner, entering the Municipality 
and not liable to taxation under the pre- 
ceding clause, I cannot hold that any 
rules which are made in relation to the 
sale by the Municipal Committee of pawn 
shop licenses are rules for the assessment, 
collection, remission or refund of taxes 
leviable under the Act. Accordingly, turn- 
ing back to the notification, the next sec- 
tion of the Act under which this particular 
rule might be made is clearly s. 229 (g), 
Municipal Act. That section says that the 
Local Government may make rules consis- 
tent with the Act “generally for the gui- 
dance of committees and public officers in 
all matters connected with the carrying out 
of this Act.” In my opinion, this is what 
they have done in r. 24 of Obap. VI: 
what they. have done is to issue a rule asa 
matter of guidance. There in nothing in 
that rule to make it so mandatory that a 
breach of the rule means that any contract 
entered into in contravention of it is void. In 
this connecticn, we have been referred by Mr. 
Rafi to the case in Nowell v. Muyor of 
Worcester (1). In that case the plaintiff and 
the defendants entered into a contract without 
the estimate and report of the surveyor of the 
defendant corporation having been obtained 
and to that extent, s. 85, Publis Health 
Act, 11 and 12 Vic., Ch. 63, was not observed. 
It was nevertheless held that when a con- 
tract under seal was entered into between 
the Board and a third party for the execu- 
tion of certain works, such contract was 
valid, Pollock, ©. B. said : 

. “Now, Local Boards of Health are appointed by 
the statute, and they have power given them by it 
to enter into contracts, which the defendants, as 
constituting such a Board, have done; and the 
question is, whether they are liable upon the con- 
tract so made. The first objection is, that they 
ought.to have obtained an estimate of eX pense 
from their surveyor; but what have the plaintiffs 
to do with that? It may be incumbent upon the 
defendants themselves to take that course but it is 


(1) (1853) 9 Ex, 457;20 L981; 23L J Bx, 139; 
18 Jur. 64,” 
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no part of the plaintiff's. duty to ascertain that 
they have done so; for the plaintiffs have no means 
of ascertaining the fact. The question then upor 
this part of the case is, whether these directions are 
to be treated as conditions precedent, so as to render 
a contract invalid, if they are not complied with ; 
or whether, according to the modern phrass, they 
are only directory, that is, whether they are such 


‘that parties are bound to comply with them, and 


in many cases would be liable to an indictment if 
they do not, but yet do not constitute conditions 
precedent to the validity of the contract, I am of- 
opinion that these matters are merely directory, 
and that the plaintifs were not bound to ascertain 
whether they had been observed; consequently, the 
first objection falls to the ground,” 

Parke B, said: 

“The plea therefore raises the question, whether 
the directions in s, 85 are formal conditions to the 
validity of obligations by Boards of Health under 
the Act, or whether they are only directions to 
them, with which they are bound to comply under 
the penalty, in case of non-compliance, of being 
deprived of all remedy of reimbursement against 
their constitutenst, I am clearly of opinion that these 
matters are not conditions precedent, but that 
they are what are called in ordinary language 
‘directory’.” 

In my opinion, these observations apply 
equally to the present appeal, because of 
the express words of s. 229 19), Municipal 
Ast, under which this rule was made which 
shows that it was made generally, for the 
guidance of committees and public officers 
in all matters connected with the carrying 
out of the Act: and that means that it has 
a directory and not a mandatory signi- 
ficance. In my opinion, therefore, the second 
contract which was entered into between 
the Municipal Committee of Myaungmya 
and the respondent was a valid contract, 
although the Municipal Committee had not 
complied with the directions in the rules, 
and if there has been a breach of that con- 
tract, the respondent is entitled to relief. 
The grant of an injunction is a discretione 
ary matter, and both the Township Judge 
and ihe learned Judge of the High Court 
who dealt with the matter on second appeal 
considered that the case was one for an 
injunction. And speaking for myself, I am 
no prepared to interfere with that decision. 
Accordingly, in my opinion, this appeal . 
should be dismissed with costs, Advocate's 
fee twenty gold mohurs. 

Sharpe, J.—We have been told by the 


Bar tha} thisisan important case; doubtless., 


that is so. I will therefore give my reas®ns 
for agreeing with the conclusions at which 
my Lord the Ohief Justice has arrivéd. In 
the month of February 1936, there was what 
called an auction of the Myaungmya pawn 
shop. My Lord has referred to what took 
place at that auction, and the surrounding 
circumstances of that auction, and I need 
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not repeat them. Section 54, Burma Muni- 
cipal Act, says : 

“When a contract made by or on behalf of the 
committee exceeds in value or amount one hundred 
rupees, it shall be in writing and signed by the 


President or vice-President and at least one other 
member of the committee,” 


The respondent before us, who was the 
‘plaintiff in the original Court, resis bis case, 
(as indeed he must, in view of the section 
to which 1 have just referred) upon two 
-writings which have become known as 
Exs. A and B in this case. One is dated 
February 22, 1936, and the other June 26, 
1936. To my mind, it is unnecessary to 
consider the legal effect of what took 
place before those documents came into 
being and were signed, as they were signed, 
by both the parties: and I do not propose 
to go into those details preliminary to the 
signing of these twodocuments. There is 
really no dispute about the first of them 
which granted the respondent the right to 
carry on business as a pawn-broker at 
Myaungmya for one year from April 1, 
1936. It is tbe second document which 

_eauses all the trouble in this case, On the 
face of it, by this document the appellants 
sold to the respondent the right to carry 
on the business of a pawn-broker in Mya- 
ungmya for two years from April 1, 1937: 
that is what the plaintif alleges in his 
plaint, and he pleaded that the defendants 
threatened to re-sell the right to the 
Myaungmya pawn shop for thcse two years: 
and, in those circumstances, he claimed an 
injunction restraining the appellants from 
so reselling that right, The appellants’ 
whole defence can be found in para. 5 of 
their written statement, wherein they sub- 
mitjed that this second contract “was ultra 
vires and without jurisdiction” and that 
they “had no power to extend or grant lease” 
for those two years. That was reiterated 
in para. 10 of their written statement, 
wherein, after repeating that the license 
was invalid and ultra vires as far as those 
two years were concerned; they also alleged 
that neither the plaintiff nor any one else 
acquired any interest by the license and 
that they were perfectly within their legal 
rights in re-selling it. 
+. The whole of theirecase resis upon a cer- 
tain rule made by the Local Government. 
Before examining that rule, I will say this: 
it appears to me that the only point in this 
case igs, was it within their power to make 
this contract of June 26, 1936? Now, 
T. 24, Chap. VI of the Burma Municipal 
Rules is the rule relied upon by the appel- 
janis. That is one of many rules made by 
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the Local Government in pursuance, ib 18 
said, of certain powers vested in them by 
statute: and the heading of those rules 
recites that they are made in exercise of the 
powers conferred by a number of sections 
of three different Acts, the most important 
of which is the Burma Municipal Act, 1898. 
Turning to the sections referred to in that 
recital, it appears that the Local Govern- 
ment has undoubtedly power to make cer- 
tain rules which will have the force of law 
other sections, notable s. 229 (g), gave 
them the power to make rules generally 
for the guidance of committees and public 
officers in all matters connected with the 
carrying out of that Act. So that, it is clear, 
I think, that the rues which could be made 
by tne Local Government under the powers 
given, to them fall into two distinct cate- 
gories, each with a different effect from the 
other. Unfortunately, as it turns out, the 
Local Government did not say which of the 
rules they were making under one section 
and which under the other, and it has now 
fallen upon us-to say whether r. 24 of 
Chap. Vi was made under s. 71, or whether 
it was made under s. 229. : 

It is a little difficult to know precisely 
under which section ib was made. If it was 
made under s. 71, it seems that the Local 
Government had no power to make the 
rule, because s. 71 empowered them to 
make rules * for the assessment, collection 
and remission or refund of taxes,” This 
particular rule being incorporated ` amongst 
the rules headed: ‘Chap. V1 Taxation” some: 
what leads one to suppose tnat this rule 
was made under s. 71; and | am inclined 
to think that ıt was, and tnat it was there- 
fore beyond the power of the Local Govern- 
ment to make this rule, because the rule 
has nothing to do with the assessment, 
collection, remission or refund of any tax. 
But, assuming that lam wrong and that it 
was made under s. 229 (those are the only 
two sections, under which, apparently, it 
coula have been made), then it was merely 
a rule for the guidance of the committee. 
[need not repeat the passages which my 
Lord has read from the case in Nowell v. 
Mayor of Worcester (1),a case walen seems 
to me to be direculy in point. The words of 
s. 85 of the then Public Health Act in England 
were that ‘the Local Board shall obtain from 
the surveyor an estimate,” and 80 on; the 
word used is ‘shall’ as ior. 24. Yet in that 
case the conclusion reached by, if 1 may 
say 60, a Very strong Court, was that that ` 
section was merely directory and l think 
that that is ali that can be said about the 
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present 1, 24 on which the appellants rely 
in this case. In my view, the rule was either 
under s. 71 and beyond the powers of the 
Local Government to make, or, if I am 
wrong in that, at least it was only directory, 
and it could not, in auy way, interfere with 
the right acquired by tbird persons under 
any contract enteredinto by them with the 
appellants, even though the appellants had 
entered into it otherwise then in accord- 
ance with the directions given in the rules. 
The contract between the parties must, in 
my judgment, stand. The appellants cannot 
escape from the liability into which they 
entered when they executed the contract, 
Ex. B, of June 26, 1986. As far as the 
relief prayed for is concerned, it appears to 
me that the learned Township Judge, who 
originally granted this injunction, appre« 
ciated all those factors which ought to be 
taken into account in such a case as this ; 
he considered them, and it is impossible to 
say either that the injunction so granted 
by him, and restored by Mackney, J. on 
appeal, was not the proper relief or that the 
respondent was not entitled to it. [ there- 
fore agree with my Lord the Chief Justice 
in dismissing this appeal. 


D. Appzal dismissed. 
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LAHORE HIGH COURT 
Civil Revision No. 848 of 1936 

April 23, 1937 

ABDUL RASHID, J. 

ROSHAN DIN—Derenpant—PETITIONER 
versus . 
Musammat MALAN BIBI—Puaintive 

—-RESPONDENT., 

Civil Procedure Code (Act V of 1908), s. 10—Suit 
for rent for period subsequent to that included in 
previous suit which is pending—Suit, if barred. 

The expression ‘matter in issue’ in s. 10, Civil 
Procedure Code, has reference to the entire subject- 
matter in controversy between the parties and is 
not equivalent to ‘any ofthe questions in issue,’ 
The section does not bar the trial ofa suit for rent 
for a period subsequent to that- included in the 
previously instituted suit for rent, although the 
game question may be involved in the two suits. 
Bepin Behary v. Jogendra Chandra (1), followed. 


from an order of the decree of 
the Judge, Small Cause Court, Lahore, dated 
August 19, 1936. 

Mr, Nain Sukh Gauba, for the Petitioner. 

_ Messrs. Achhru Ram and Inder Dev, 
forthe Respondent. 

Order.—This petition for revision arises 
out of a suit instituted by Musammat Malan 
Bibi against Roshan Din for recovery of 
Rs. 42 on account of arrears of rent of a 
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shop bearing No. 720, situate in Lahore 
Cantonment. The Judge, Small Cause Court, 
Lahore, granted the plaintiff a decree for 
Rs. 33 and the defendant has preferred a 
petition for revision to this Court, The suit 
was based on a rent deed dated September 
29, 1930, executed by Roshan Din defendant 
in favour of the plaintiff. In his written 
statement the defendant admitted the exe- 
cution of the rent deed but stated that he 
was induced to execute it by means of fraud 
and misrepresentation practised on him by 
Khushal Singh, the agent of Musammat 
Malan Bibi, plaintiff. In his oral statement, 
however, Roshan Din defendant denied the 
execution of the rent deed. This took 
plice on June 26, 1936. On August 19, 1936, 
the parties were examined again. On that 
date Roshan Din admitted the execution 
of the rant deed and pleaded fraud and 
misrepresentation. The Court framed 
four issues. After the framing of the issues, 
the statements of two witnesses, namely 
Khushal Singh and Dewa Ram, were re- 
corded on behalf of the plaintiff. The 
statement of Bishan Das was recorded on 
behalf of the defendant. Tne defendant 
then made a statement that he had no 
further evidence to produce. After a 
consideration of the entire evidence, the 
Court came to the conclusion that the 
defendant had failed to establish that any 
fraud ws practised on him by Khushal 
Singh. The rent deed, dated September 
29, 1930, had been lost but the statement 
of Deva Ram and the entries from his 
register were given in evidence to prove 
the contents of the rent deed. On these 
findings a decree was passed in favour of 
the plaintiff. . 

It was urged by the learned Counsel for 
the petitioner that a suit with respect to 
the rent of the shop in dispute for the 
months of November and Decamber 1935, 
and January 1936 is pending in the Court 
of Mr. Teal, Subordinate Judge, Lahore 
Cantonment, and that as that suit was 
instituted prior to the present suit, the 
present suit ought to have been stayed 
under s. 10, Civil Procadure Code, and 
that the lower Oourt had erred in pro- 
ceeding to judgmeut ins the present case. 
The present suit relates to reat for the 


months of #ebruary, March and April, 
1936. It was held by a Division ench 
of the Oaleutta High Court in Bepin 
Behary v. Jogendra Chandra, 35 Ind. 


Oas,. 641 (1), that: 
(1) 36 Ind, Oas, 611; A IR 1917 Oal. 218; 24 O 
LJ 514, 
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“The expression ‘matter in issue’ in s, 10 has re- 
ference to the entire subject-matter in controversy 
between the parties and is not equivalent to ‘any of 
the questions in issue’, The section doss not bar the 
trial of a suit for a period subsequent to that in- 
cluded in the previously instituted suit for rent 
although the same question may be involved in the 
two suits,” 

The defendant therefore was not entitled 
to have the present suit stayed under 
8. 10, Civil Procedure Oode. Tt was next 
contended that the case should be remand- 
ed for re-trial as the trial Court had not 
given sufficient opportunity to Roshan Din 
to produce evidence on the question of 
fraud. In view of the statement of Roshan 
Din, dated August 19, 1936, there is no 
force in this argument. I therefore dismiss 
this petition for revision with costs. 1 have 
no doubt that the suit pending in the 
Court of Mr. Teal will be decided by him 
on the evidence recorded in that case. 
He is not in any way to be influenced by 
any observations contained in my judg- 
ment in the present case, 


D. i Petition dismissed. 


RANGOON HIGH COURT 
First Civil Appeal No. 156 of 1937 
March 8, 1938 : 
Rogert, ©. J. AND Dunk ey, J. 
U THA NYO AND ANOTHER——APPELLANTS 
versus 
M. M. R. M. OHETTYAR FIRM AND 


ANOTHER~— RESPONDENTI. 

Contract — Sale — Time as essence of contract— 

Earnest money paid and balance to be paid within 

thirty days—Balance paid by instalments extending 
beyond such period and accepted by vendor— Right to 
recover entire money within thirty days if waived— 
Vendor whether can plead that time was essence of con- 
tract—Vendor and purchaser—Transfer of Property 
Act (IV of 1882), s. 55(6) (b)— Rights of vendee— 
Vendee prepared to pay whole purchase price—Con- 
tract falling through no fault of vendee—Vendee, if 
can recover price paid as well as earnest money— 
Whether entitled to a charge for such money. 

Where according to a contract of sale, the vendee 
pays earnest money and the balance of the purchase 
price is agreed to be paid within thirty days of such 
poyment, but the purchaser does not pay the whole 

alance within such time but pays by instalments 
extending beyond such period and the vendor accepts 
such instalments, the vendor can be regarded to have 
waived the performance of that part of the contract 

se which relates to full payment being made within 
thirty days, and he;cannot thereafter contend that time 
was of the essence of the contract and that it can be 
repudiated, s 

Where according to the agreement of sale the 
vendee had paid the earnest money and was in the 
processof paying the balance, and ready to pay it all, 
and was aking for performance by the vendors of the 
contract which they had entered into withhim and 
the transacticn fell through not because of any 
default of his, the vendee is entitled to recovery got 
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only that part of the purchase price which he has 
already paid, but also those moneys which have been 
paid by him by way of earnest and is also entitled to 
a charge for such money on the property. Ibrahim- 
bhatv. Fletcher (1) and Lalchand Motiram v. Laksh- 
man Sahadu (2), relied on. 7 

F. ©. A. from the decree of the Dis- 
trict Court, Thaton, dated September 27, 
1937. 

Messrs. Gay and S.T. Aung, for the Ap- 
pellants. 

Messrs. S. M. Ghosh and B.C. Guha, for 
the Respondents. 

Roberts, C. J.—Tnisis a case in which 
the facts and the application of the law to 
them are quite simple, provided they are 
not overloaded with a great deal of extra- 
neous matter. Iam satisied, from looking 
at the pleadings and the extremely volumi- 
nous judgment of twenty-seven pages, that 
neither the facts nor the principles of law 
were ever properly presented to the mind 
of the learned District Judge, who had to 
decide avery simple issue and allowed the 
matter to be complicated by elaborate 
references to what he described as a ‘nova- 
tion'.. There was a contract between U 
Tha Nyo and the 8. R. M.S. L. Firm in 
1924 by which U Tha Nyo purchased from 
the S. R. M. S. L. Firm four pieces of paddy 
land, described in greater detailin Exs. 2 
and 2 (a): and in respect of those four 
pieces of land, three of which were bought 
for Rs. 23,100 and the fourth for asum to 
be calculated at the rate of Rs, 115 per 
acre when the exact acerage had been 
ascertained, two sets of earnest money were 
given, one cn March 16, and the other on 
April 3, 1924, of Rs. 1,100 and Rs. 100, 
respectively, Each of the receipts {for the 
earnest moneys sets out that “the whole 
amount of the purchase price shall be paid 
within thirty days from this date and 
a sale taken at your expense.” The pur- 
chase money was, it is conceded, not paid 
within the thirty days; but I am satisfied 
from a perusal of Ex. 3 that a number of 
payments were made towards the purchase 
price throughout the months of April and 
May, 1924, and that a total of Rs. 14,900 
was so psid, making the total sum paid 
by way of part purchase price plus earnest 
Rs, 16,100: and by their acceptance of 
those instalments the vendors in my opinion, 
waived the performance of that part of the 
contract which relates to full payment being 
made within tbirty days, and put it out of 
their power thereafter to contend that time 
was of the essence of the contract and that 
it could be repudiated. 

It is also clear that, early. in 1925 U Tha 
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Nyo was pressing the vendors to obtain a 
‘conveyance and wanted to pay the rest of 
the purchase meney, but a dispute arose 
with regard to the payment of interest. 
Exhibit L.1, written by Adimulam, who 
was for some time the agent of the S. R. M. 
S. L. Firm, and dated May 14, 1925, says: 
“U Tha Nyo too frequently comes and tells 
us to selland convey the land and take 
money.” ‘The fact of there being a dispute 
with regard to interest is evidenced by 

xs. Q and R, which show that at that 
time Chidambaram was trying to insist 
upon Re. 1-4-0 per cent. per mensem and 
U Tha Nyo was willing to pay Re. 1 per 
cent. per mensem only, and it is clear from 
the pleadings in this case that later on, all 
relevant parties to the suit agreed that 
Re..1 per month might be regarded as a 
reasonable rate of interest to be paid. 
While these negotiations were going on, the 
8. R. M, S. L. Firm sold the lands to the 
plaintiff firm, the N.M.R.M. OChettyar 
Firm, and at this time we are of opinion 
that U Tha Nyo had never been in default. 
So far, therefore, as he was concerned, his 
payment of the whole purchase price within 
a month had been waived. He was in the 
process of paying the balnace, and ready 
to pay it all, and’ was asking for perfor- 
mance by the vendors of the contract 
which they had entered into with him. 
There is, therefore, ample authority for say- 
ing that he is entitled to recover not only 
that part of the purchase price which he 
has already paid, but also those moneys 
which have been paid by him by way of 
earnest and which are re-payable to him 
because the transaction has not fallen 
through because of any default of his. Tne 
converse of this proposition was decided in 
Ibrahimbhai v. Pletcher (1) at p. 853* 
where a purchaser who was justified in 
refusing to accept the title was, in the 
opinion of the Bench, entitled toa refand 
of the deposit. Just as there the person 
entitled to a refund was someone who was 
not at fault when the trarsaction fell through, 
so in this case U Tha Nyo was not at 
fault but ready and willing to conclude 
the contract and it was only the prolonged 
insistence upon the payment of interest 
and the raising of difficullies by S. R.M. 
8. L. and their subsequent selling of the 
land to the plaintiff which rendered the 
positicn impossible. 


Then, with regard to the rest of the 


_ (2) 21 B £27 (F B). 
*Page of 218.—[Hd| . 
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matter, I am clearly of opinion that s. 55 
(6) (b), Transfer of Property Act, applies. 
The section deals with the rights and 
liabilities of the buyer and seller in the 
case ofa contract for the sale of .immov- 
able property; and it states that the buyer 
is entitled, unless he has improperly de- 
clined to accept delivery of the property, 
to a charge on the property, as against 
the seller and all persons claiming under 
him, to the extent of the seller's interest, 
for the amount of any purchase money 
properly psid. In this case, therefore, the 
purchaser is entitled to a charge for 
Rs, 16,100 paid by him by way of purchase 
price, including the part of it which was 
deposited by way of earnest, It is sug- 
gested that the charge, to which he is 
clearly entitled cannot be incorporated in 
our judgment on the hearing of the present 
appeal, and Mr. Ghosh has admitted that 
a separate suit would be time-barred. The 
question of limitation does not apply, sə 
far as we are concerned, because this suit 
is a suit brought to oust a person who is 
lawfully in possession of the property in 
pursuance of the charge which he possesses. 
Possession, therefore, can only be decreed 
npon payment of the moneys which are due 
under the charge. 

The form of the decree is one which has 
received sanction of judicial authority in 
Lalchand Motiram v, Lakshman Sahadu (2) 
and I am of opinion that the decision in 
that case was right, and, therefore, that 
ths appeal ought to be allowed. The decree 
of the District Court must be varied by 
declaring that respondent No. 1 is entitled 
to possession, and that an account will be 
taken, onthe one hand, of the amount due 
to the appellants in respact of the part nf 
the purchase money paid, ¢.¢. Rs. 16,100, 
plus interest thereon at one per cent, per 
mensem, and on the other hand, of the 
anount due by the appellants to the res- 
pondents on account of mesne profits of the 
lands in suit plus interest at one 
per cent. per mensem on such mesne profits. 
If it be found on taking such account that 
there is a balance still due to the appel- 
lants, the decree will be a decree granting 
possession of the lands to respondent No. | 
on payihg that balante amount to the ap. 
pellants or into Court. The costs of the 
appeal mus? bethe appellants’, but. there 
will be nocrder as tothe costs in the suit. 
The lower Court will have to fix a time 
for the amount lo be paid after the account 
hag been taken. 

(2) 28B 466; 6 Bom, LR 510, 
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Dunkley, J.—I agree and have very 
little to add. Adimulam said in his evidence 
that prior to his writing the letter Ex. L, 
which is dated May 14, 1925, there was a 
dispute going on between the appellants 
and the S. R. M, S. L, Firm regarding the 
rate of interest to be paid on the on'stand- 
ing part of the purchase money, and for this 
reason he declined to receive the balance, 
although it was tendered to him, and de- 
clined to execute a conveyance; and it is 
admitted by Chidambaram, a partner of 
this firm, that at that time the appellants 
were in a position to pay the whole of the 
purchase money. Oonsequenily, it is quite 
clear that the appellants were never in 
default and that they were unable to obtain 
a conveyance because of this dispute over 
the rate of interest to be paid on the out- 
standing part of the purchase money, and 
it is curious that from the pleadings it is 
now admitted by both the M. M. R. M. Firm 
and the 8. R. M. S. L. Firm that the rate of 
interest which the appellants were prepared 
to pay at the time that this dispute was 
going on, is a rate which they are now 
prepared to accept. Mr. Ghosh has said 
that he must have notice of this charge 
because it is not binding upon him with- 
out notice, as he is a transferee of the pro- 
perty from the original owner and a trans- 
feree for consideration. But itis common 
ground that the appellants have been in 
possession of the property since 1924, and 
what better notice the M. M.R.;M. Firm 
could have of the fact that the appellants 
had an interest in this property than the 
possession of the appellants, I cannot 
conceive. 

S. Decree varied, 





MADRAS HIGH COURT 
Civil Revision Petition No. 1519 of 1936 
December 9, 1937 
ABDUL RAUMAN, J. 
DASA E. KRISHNIAH CHETTPY — 
FRTITIONER 
versus 
KALAVALA PEDDANARAYANAPPA— 
RESPONDENT , 
eMadras Village Courts Act (I of 1889), ss, 15, 95 
—Village Court—Nature of suit to be determined by— 
—Defendant purchasing sarees at perticular place— 
WhetHer carries on business at that place—Provi- 
stons of Cévil Procedure Code, cannot be applied to 
determine jurisdiction under Act—Jurisdiction— 
Burden of showing jurisdiction is on plaintiff, 
A perusal of s. 15 of the Madras Village Courts 
Act, would show thatthe village Courts can only 
entertain the suits which are filed against persons 
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who either reside within the local limits of their 
jurisdiction at the time of the commencement off 
the suit or carry on business or personally work 
for gain within those limits. No jurisdiction hage 
been conferred by the Act on village Courts in casesm 
other than those mentioned above. 

The mere statement by the defendant that he» 
purchased sarees at a particular place, does not 
show that he was carrying on business there. 

Village Court is special tribunal different from 
the ordinary Courts of the land, which has been 
brought into being by the Madras Village Courts 
Act, and one must look to the specific grounds 
given in the Act itself which would confer jurisdic 
tion on the tribunal. The general provisions Con- 
tained in the Code of Civil Procedure cannot be 
extended to the viliage Courts and cannot be per~ 
mitted to he added to the provisions contained in 
s. 15 ofthe Act 

The burden of proving the want of jurisdiction is 
not cn the defendant. It is for the plaintiff to 
allege specifically and prove how the Court has 
jurisdiction. A hare statement that the cause of 
action arose within its jurisdiction is certainly not 
enough, ; 


©. R. P. from an order of the District 
Munsif, Anantapur, dated June 18, 1936. 

Mr. T. 8. Narasinga Rao, for the Peti- 
tioner. 

Messrs. S. Ramanujam and Venkata. 
seshaya, for the Respondent. 


Judgment. — The only question which 
has to be decided in this revision relates to 
the jurisdiction of village Courts constitute 
ed under the Madras Village Courts Act 
(I of 1889). The facts of the case are 
simple and may be briefly stated. A suit 
was filed by one Kalavelu Peddanaraya+ 
nappa in the village Oourt at Dharma- 
varam. The defendant in his written states 
ment questioned its jurisdiction and moved 
the District Munsif under s. 21 of the Act 
to withdraw the suit fromuthe village 
Court. Before this application was disposed 
of the suit was decreed ex parte and the 
petition had therefore to be dismissed. 
The defendant then applied to the District 
Munsif for setting aside the decree under 
8.73. This has been dismissed and a re- 
vision petition has consequently been filed 
against that order. A perusal of s. 15 of 
the Act would show that the village 
Courts can only entertain the suits which 
are filed against persons who either reside 
within the local limits of their jurisdic- 
tion at the time of the commencement of 
the suit or carry on business or person» 
ally work for gain within those limits, 
No jurisdiction has been conferred by the 
Act on village Courts in cases other than 
those mentioned above. It has not been 
disputed before me that the defendant 
did not reside or personally work for gain 
within the limits of the village Court's 
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jurisdiction. The District Munsif has 
rejected the defendant's application on the 
ground that it was admitted by him that 
he carried on business at Dharmavaram. 
If this were so, the order passed by the 
District Munsif would be unassailable. 
“But on going through the defendant's state- 
ment Ido not find any such admission. He 
only stated that he purchases sarees at 
Dharmavaram. This surely does not mean 
that he was carrying on any business at 
Dharmavaram, The -respondent’s Counsel 
did not support the interpretation put on 
the defendant’s statement by the District 
_ Munsif and rightly so in my opinion. He, 
i- however, contended that in so far as the 
defendant has failed to substantiate his 
allegation that the goods in suit were deli- 
vered to him at Hindupur, it should be 
held that the village Court had jurisdiction 
to entertain the claim. 

The other ground which was raised by 
the respondent was that as the defendant- 
petitioner did not appear before the village 
Court deliberately, the ex parte decree 
could not be questioned now. The first 
contention assumes, and wrongly 80 in my 
opinion, that the burden of proving the 
want of jurisdiction lay on the defendant. 
The plaint contained no allegation of fact 
from which it could be inferred that the 
defendant was alleged to have been carry- 
ing on business within the jurisdiction of 
the village Court. A bare statement that 
the cause of action arose within its juris- 
diction is certainly not enough. Moreover, 
the delivery of the goods in dispute at 
Dharmavaram would not confer jurisdic- 
tion on the village Court under s. 15 of 
the Act. The position might have been 
different if the provisions of the (ode of 
Civil Procedure had applied. But a special 
tribunal, different from the ordinary Courts 
of the land. has been brought into being 
by this Act and one must look to the speci- 
. fic grounds given in the Act itselt which 
would confer jurisdiction on that tribunal. 
The general provisions contained in the 
Code of Civil Procedure cannot be extend- 
ed to the village Courts and cannot be 
permitted to be added to the provisions 
contained in s. 15 of the Act. 

So far asthe other ground is concerned, 
I should have agreed with the respondent's 
contention if any evidence was led on his 
behalf before the village Court that the 
defendant was carrying on business at 
Dharmavaram and it was held by that 
tribunal that it was entitled to entertain 
theclaim, Nothing of the kind appears to 


TULSI RAM KHIROHAND PARWAR v. OHUNT Lal (NAG.) 


825 


have been done by the village Courts and 
there is nothing on the record from which 
such an inference could be drawn. Ib was 
for that reason apparently that the District 
Munsif attempted to spell out the admis- 
sion from the defend mis statement, which 
as has been already stated, is incapable of 
the interpretation placed upon it. In the 
circumstances, the village Court must be 
held to have exercised jurisdiction not 
vested init by law and to have passed a 
decree which it was not compe‘ent to pass. 
The result is that the order of the District 
Munsif dismissing the petitioner’s applica- 
tion under s. 73 is set aside and the appli- 
cation before the District Munsif is accept- 
ed and ordered. The District Munsif will 
now proceed with the case and dispose of 
it according to law. The respondent shall 
pay the costs of the petitioner in this Court 
as well as those incurred by him so far in 
the District Munsif's Court, Other costa 
will abide the event. 


NB. Petition allowed. 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 290 of 1934 
f February 15, 1938 
STONE, C. J. AND Boss, J. 
TULSI RAM KHIRCHAND PARWAR 
—ÅPPELLANT 
versus 
CHUNI LAL AND GTARRA-— 
RESPONDENTS 

Pleadings— Allegation of fraud, undue infiuence, 
coercion, ete.—Pleadings and issues must be definite 
and specijic~Contract—Undue influence—Essentials 
to be established—Burden of proof—Contract Act (IK 
of 1872), s. 16—Custom—Hvidence of—Judicial deci- 
sions recognising custom, value of—Hindu Law — 
Jains—Widow takes absolute estate. 

Under the contract law of Indis, as well as by 
ordinary principles coercion, undue influence, fraud 
and misrepresentation are all separate and separable 
categories in law. Where therefore allegations are 
made in acase with regard to one of these categories, 
the pleadings and issues should be very specific and 
based on definite allegations. Bal Gangadhar Tilak 
v. Shrinivas Pandit (1) and Gunga Narain Gupta v. 
Tiluckram Choudhury (3), relied on. 

The first thing which has to be established, in a 
case of undue influence (and the burden is on the 
person asserting it}, that the relation subsisting 
between the parties was guch that one of them wap 
in a position to dominate the will of the other. *It ig 
only when that has been established, that the second 
question ariges, namely, whether he usedghat posi- 
tion in order to obtain un unfair adventage over the 
other. One ofthe ways in which the first point can 
beestablished is by showing that the mental capacity 
of the person whose will is said to have been dominat- 
ed was temporarily or permanently affected by rea- 
son of age, illness, or mental or bodily distress, 
But the burden is stillonthe party asserting undue 
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influence. Physical infirmity does not necessarily 
carry with it mental incapacity. Raghunath Prasad 
v. Sarju Prasad (7), reliedon. Maung Aung Bwiny. 
Maung Than Gyaung (4), Ramesh Chandra Sil v. 
Charu Chandra Mohuri (5) and Ghasi v. Gangabisan 
(6), referred to. SO ie 

The value as evidence of judicial decisions re- 
cognising custom, has been recognised, and itis the 
most gatisfactory evidence that a party can produce. 
Of course such decisions donot operate as reg 
judicata unless they bind the parties otherwise, and 
the evidence created by them is capable of rebuttal, 
but their relevancy as evidence is undoubted. 
Gurdayal Mal v. Jandu Mal (10), Harnabh Pershad 
vy. Mandil Dass (11), Trimbakdas v. Mathabai (12) and 
Rama Rao v. Raja of Pittapur (13), relied on, {p. 
829, col. 1.) ; 

A widow takes an absolute estate among Jains 
in general and not merely in some particular sub- 
section, Trimbakdas v. Mathabai (12) and Sanov, 
Puran Singh (14), relied on. 

S. 0. A. from the appellate decree of the 
Court of the District Judge, Bhandara, 
dated February 23, 1934, in Civil Appeal 
No. 9 of 1933, reversing that of the Court 
to the First Sub Judge, Second Class, 
Gondia, dated November 28, 1932, in Oivil 
Suit No. 96 of 1931, 

Mr. D. T. Mangalmoorti, for the Appel- 
lant. 

Mr. R. N. Padhye, for Respondent No. 1. 

Judgment.—One Gopalsao who owned 
the house now in dispute, died leaving 
a widow Bayabai and the plaintiff Tulsi- 
ram who is the son of a pre-deceased 
daughter. Bayabai died on March 23, 
1929, and so, according to plaintiff, he 
succeeded. He used to let out the house to 
tenants and they used to pay him rent, 
but in August 1931, they refused to pay 
him any more rent and said that ths 
defendant Panchamsao was the owner and 
that they would pay the rent to him. 
The plaintiff, therefore, sues for a decla- 
ration and inthe alternative, in the event 
of it being found that he was out of 
possession, for possession. f 

The defendant Panchamsao claims 
through Bayabai. It is admitted by both 
sides that Bayabai executed a sale-deed 
in favour of the defendant on February 
95, 1929. The defendant's ease is that 
Bayabai was a Digambari Jain and that 
among them a widow obtains an absolute 
estate and not merely the limited estate 
which she obtains under the ordinary 
“Hindu Law. . f . 

This, he said, was the law applicable to all 
Digambari Jains, and in the alternative he 
pleaded that “the Jains of this part have 
been following that custom.” . 

"The plaintiff's case as regards the custom 
is that the widow of a Digambari Jain is 
in the same position as any other Hindu 
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widow and gets only a life estate. As 
regards the sale-deed, he made the following 
plea: 

“Tt ig denied thatthe deceased Bayabai sold 
the house to the defendant for Rs. 3,000 on Febru- 
ary 25,192), She was a very old and feeble 
woman and lived with the defendant till her 
death. She was under the influence of the defendant 
and the sale-deed dated February 25, 1929, has been 
fraudulently obtained from her without any conside- 
ration. The defendant does not get any title by 
the sale-deed.” : 

On these pleadings a composite issue 
was in these terms: . 

“Whether Bayabai sold the house in suit to the 
defendant on February 25, 1929, for a consideration 
of Rs. 3,000? Was it a genuine transaction or 
was it a fraudulent transaction and was it effected 
under circumstances of undue influence?” 

Taere can be little doubt that the plead- 
ings and the issue are both irregular, to put 
itat its mildest. Their Lordships of the 
Privy Council have condemned this sort of 
pleading inthe strongest terms in Bal 
Gargadhar Tilak v. Shrinivas Pandit (1) 
and since the slovenly manner in which 
cases of this kind are pleaded and 
conducted in this province, has in no way 
changed for the better since those obser- 
vations were made; we venture to repro- 


duce their Lordships’ remarks at length: 

“Under the contract law of India, as well as 
by ordinary principles, coercion, undue influence, 
fraud and misrepresentation are all separate and 
separable categories in law. It is true that they 
may overlap or may be combined. But in the 
present case it is impossible to discover what ground 
or grounds are really taken up. There is a 
well-known rule of pleading expressed in the 
frequently quoted language of Lord Selborne; see 
Wellingford v. Mutual Society (2) that— 

“With regard to fraud,if there be any principle 
which is perfectly well-settled, it is that general 
allegations, strong however may be the words in 
which they are stated, are insufficient even to 
amount to an averment of fraud of which any 
Court ought to take notice.” 

The Law of India is in no way different from 
this,and it has béen decided over and over again, 
e. g, in Gunga Narain Gupta v. Tiluckram Chow- 
dhury (3). apa 

Itis, in their Lordships’ opinion, much to. be 
regretted thatthe rule isnot more strictly observed, 
and their Lordships are of opinion that in the 
present case much confusionand contention have 
been caused, together with much expenses to the 
parties in consequence of its neglect, 

No .definite issue upon any ‘one of the well- 
known categories of attack was settled for trial, 
the only issue on the subject being—Whether the 
plaintiff No. 4, is a validly adopted son of Baba, 
Maharaj. From timeto time, in the course of this 
case, it is clear that specific pleadings | in Indian 


(1) 39 B 441 ut p $67;29 Ind. Oas. 639; A I R1915 
po 7:421 A135; 18 A L J 570,190 W N 729; 17 
Bom. L R 527; 220L Il, YM L J 384,1EMLT 1; 
(1915) M W N 484; 2 LW 611 (P O). 

(2) (1880) 5 App. Oas. 685 at p 637; SOL J QB 49; 43 
L T 258; 29 W R8L 

(3) 15 Q533; 15 I A 119, 5 Sar. 168 (P Q), 
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Jrocedure have been abandoned altogether. In short, 
Zeveral of the careful preecriptions of the law and 
«of the Legislature, all of which were intended 
«o bring litigation within definite compass and 
so make atticulate and clear the points of 
jifference betweenthe parties, have been lost sight 


«of,” 

We find ovrselves in a similar diff- 
culty in this case. It is difficult 
to understand exactly what the ground 
of. attack was, but the fault, we 
observe, does not lie wholly on one side. 
It wasopen to the defendant to attack 
these pleas cn the ground of vagueness 
and to ask for further and better parti- 
culars of the ayermerts made. Since he 
did not do so and has himself led evi- 
dence on this confused issue, we can 
only conclude that the parties knew what 
they were really fighting about and did not 
find themselves asembarrassed as we find 
ourselves here, Therefore, in the language 
of their Lordships in the case just cited, 
we are “unwilling, confused thcugh the 
charges be, todismiss this part of the case 
on such ground”. 

Whatever else these pleadings may have 
meant, the parties at any rate appear to 
have understood them as ccntaining an 
averment of undue influence and, as we 
have shown, that is one of the points 
brought out in the third issue even though 
it has been coupled there, as it was in 
the pleadings, with allegations of. fraud. 
he only particulars given in the pleadings 
are that Bayabai “was a very old’ and 
feeable wcman and lived with the de- 
fendant till her death” and that there was 
no consideration. Tke first Court found 
in the plaintiff's favour, but the lower 
Appellate Court held that undue influence 
has not been proved. 

It is not denied that questions of undue 
influence are ordinarily cnes of fact, but it 
was urged ihat in this case the burden 
was wrongly placed and we were referred 
to 8.16 cf tLe Contract Act and to Maung 
Aung Bwin yv. Maung Than Gyaung (4), 
Rame-h Chandra Sil v. Charu Chan ra 
Mohuri (5) and Ghasi v. Gangabisan 6). 
It was argued that unders. 16 (2) (6) it 
must be assumed that the defendant was 
in a pesition to dominate Bayabai's will 
because of her age and that since there 
was no consideration, the bargain is, on 
the face of it, unccnscionable, and that, 
therefore, the burden lies on the plaintiff 


@ AIR 1933 Rang. 90; 144 Ind. Cas, 673; 9 R Rang. 
(5) A I R 1930 Cal. 590; 129 Ind. Oae. 622; 34 O W N 


445; Ind. Rul, (1931) Cal, 238. 
(6) A T R 1925 Nag. 211; 83 Ind. Qas. 239, 
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sand not on the defendant as the lower 
Appellate Court holds. 

Section 16 has been analysed by their 
Lordships of the Privy Council in Raghu- 
nath Prasad v. Sarju Prasad (7). As they 
point out the drst thing which has to be 
established, (and the burden is on the 
person asserting it), that the relation sub- 
sisting between the parties was such that 
one of them wasin a position to dominate 
the will of the other. Itis only when that 
has Leen established that the second ques- 
tion arises, namely, whether he used that 
position in order to obtain an unfair 
advantage over the other. One of the ways 
in which the first point can be established 
is by showing that the mental capacity of 
the person whose will is said to have been 
dominated was temporarily or permanently 
affected by reason of age, illness, or 
mental or bodily distress. But the burden 
is still on the party asserting undue 
influence. 

In the present case the lower Appellate 
Court holds that that burden has not been 
discharged. It is to be observed that even 
the pleadings do not allege that Bayabai's 
mental capacity had been affected by 
reason of her age. The allegations stop 
short of that and merely state that she 
was an old and feeble woman. But that 
is not enough, for physical infirmity does 
not necessarily carry with it mental 
incapacity, 

The only evidence onthe pointis con- 
tained in a few short sentences of one 
witness, the plaintiff himself and this is all 
he says: 

“She was nearly 100 years old and had got 
paralysis for two or three years before her death. 
I had come to see her about a month before her 
death and atthat timeI had found her in Pan- 
chamsao's house. At that timeI had asked her if 
she had done any transaction with respect to the 
property and she said that she had all the pro- 
perty with her. I asked her if she wanted any 
money and she said that she did not want any .. 

1 stopped in Katangi at that time for about 3 


days. She died about 3 weeks after I went 
back,” 


The defendant's evidence as D. W. No. 1 
on which the learned Oounsel for the plaint- 
iff-appellant has also relied, is to this 


effect: 
“Bayabai was my cougin being my uncle's 
daughter.. .....Before the sale she had borrow8d 


Rs. 1,000 from me in small sums for her main- 
tenance and this was deducted by me out of the 
consideration of the sale. Then Bayabai told “me 


(7)3 Pat 279; 82 Ind, Cas, 817; AI R 1924 P O 80; 
SLT A101; 5P LT 72; 922A L J 105; 8 Pat. L R87; 
19 L W 470; 34M LT 57:46 M LJ 610; 26 Bom. LR 
595: 28 O W N 834; 11 O Ld 122; (1924) MW N 638; 


-10 W N2210 (PO), 
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that she wished to pay Rs. 1,200 to the Jain temple 
and askedme to pay that amount, Accordingly 
I paid Rs. 1,200 to Ohudamansao of Gondia who 
is Panchof the Jain templeand this was on the 
dey following the registration of the sale-deed. 
The remaining Rs. 800 remained with me for 
meeting expenses of her illness and her obsequies. 
She died on March 24,1929. I attended during her 
illness and performed herobsequies.. ...Bayabai 
died in my house, Ihad brought herto my house 
a month and half before her death. She had to 
be bodily carried from her house, She had been 
ailing for about 2 years before her death. She 
hdd not got paralysis. She executed the sale-deed 
after she had been brought by me to stay in my 
house. Fhe was about 80 or 90 years of age 
when she died. For about three years before her 
death, she had been borrowing money from me... 
Chundamansao was present when the negotiations 
of sale took place. I had called Chundemanso 
from Gondia in order to induce Bayabai to sell 
the houseto me. I had come to know of her 
intention to sell the house and Murlidhar was also 
offering to purchase the house. But she had not 
accepted the offer. Then she proposed to make a 
gift to the temple and she told me that I might 
buy the house and pay myself the loans advanced 
to her and also pay the amount she had promis- 
ed to the temple.” 


The defendant's second witness is Chuda- 


mansao. He says: 

“Panchamsao had paid Rs, 1,200 before the 
Sub-Registrar and that was the amount which 
I had received. Bayabai said that she had bor- 


.. rowed Rs, 1,000 from ‘Panchamsao andthat he 


should keep Rs. 00 more with him for performing 
her obsequies. Bayabai had been seen by me 
about two months before her death. At that time 
she was ailing. She was very old—may be 90 years 
of age, She had not lost her eyesight.” 

D. W.No.7 Jairamsingh is the country 
physician who is said to have attended 
Bayabai. He says: 

“I knew Bayabai. She was under my treatment 
for 3 years before her death and she died about 
34 years ago. She was in her proper senses till 
about a month before her death and then her powers 
began to fail, She was not attacked with paralysis 
at any time.” 

That is all the evidence that there is on 
the point. There is not a word in it to 
suggest mental incapacity. We do not 
gay that there is nothing in it to suggest 
that the defendant was not in a position to 
dominate the old lady’s will, but for the 
moment we are considering s. 16 (2) (b) 
on which the learned Counsel for the plain- 
tiff-appellant relies. What we find is that 
the special presumption which arises once 


“mental incapacity is established, cannot be 


applied here, and once that is accepted, 
it follows that the burden of proving that 
thegdefendant was in a position to dominate 
Bayabai's will, remains with the plaintiff 
and that therefore the learned Judge of the 
lower Appellate Court has committed no 
error of law in placing it upon him. 

. The next question then is to consider 
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whether the plaintiff, the burden being on 
him, has established that the defendant 
was in a position lo dominate Rayabai's 
will apart from the special assistance 
afforded by s. 16 (2) (b). Tais is of course 
a question of fact and though the first 
Court found in the plaintiff's favour, the 
lower Appellate Court has found against 
him and we find it difficult to see how 
we can interfere. There is material on 
which the learned trial Judge's conclusions 
can be based, but the matter is not go 
overwhelmingly obvious as to justify inter- 
ference with the judgment of the lower 
Appellate Court in second appeal, specially 
as the plaintiff has chosen to leave his 
allegations in such a vague and unsatis- 
factory state. Also there is evidence the 
other way. The fact that Chudamansao 
had to be brougat in to persuade Bayabai 
to sell the property to the defendant rather 
than to another, suggests that the defendant 
was not in the dominating position which 
the plaintiff would have us believe. We. 
are consequently powerless to interfere. 

The next question is about consideration. 
This again is a question of fact and though 
the evidence is weak, it is impossible to hold 
that there is none. So here again we are 
not in a position to interfere. 

A number of rulings were cited, suchas 
Kamawati v. Digbijai Singh (8) and Sajjad 


. Hussain v. Wazir Ali Khan (9), which deal 


with pardanashin women and it was argued 

that the same principles which were applied 

there, should be applied here. But this 

opens up an entirely new field which again. 

was not pleaded. The underlying idea in 

that type of cases is that the Oourt must 

be fully satisfied that the lady in question - 
really understood the nature of the deed 

she was executing with all its implications. 

There is nothing to suggest that Bayabai did 

not understand the nature of the transaction; 

in fact, the very plea of undue influence 

appiies that she did, and, as the lower 

Appellate Court holds on the evidence that ` 
she did, the matter is not open to question . 
here. 

That brings us to the question of custom, 
What the defendant pleaded was that ` 
among Digambari Jains a widow obtains 
an absolute estate in her husband's pro- 


(8)43 A 525; 64 Ind. Cas, 559; AI R 1922P 014 
481A 381; 15 L W1:30ML 47; 42 M L J 87; 26 
OWN 490; 2! Bom. L R 626; 4 UPL RWC) 27; 
(1922) M W N 336(P O). 

(9) 34 A 455; 16 Ind. Cas, 197; 15 O O 271; 39 I.A 
158; 16 O W N 889; 23 M LJ 210; 10A L J 384; 16 O; 
L J 613; 14 Bom, L R 1055; 12 M'L T 361; 1912) M W 
-N 976 (P O), . 
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swerty The oral evidence in the case is 
—onsistent with such a custom, but standing 

-y itself it is not enough to establish it. 
Whe matter has, however, been considered 
n & number of decided cases and the 
sustom upheld. The value as evidence of 
Biudicial decisions recognising custom, has 
pe pentedly been recognised, and in fact the 
llahabad High Court says it is the most 
satisfactory evidence that a party can 
roduce. See Gurdayal Mal v. Jandu Mal 
ko and also Harnabh Pershad v. Mandil 

ass (11) and Trimbakdas v. Mathabai (12). 
mOf course such decisions do not operate as 
mres judicata unless they bind the parties 
motherwise, and the evidence created by 

hem is capable of rebuttal, but their re- 

evancy as evidence is undoubted. In 
fact their Lordships of the Privy Council 
metate in Rama Rao v. Raja of Pitiapur (13), 
that a point may be reached when a 
«custom which has repeatedly been re- 
mcognised can be regarded as part of the 
alaw. 

“When a custom or usage whether in regard to 
a tenure or a contract or a family right is repeated- 
Jy brought to the notice of the Uourts ofa country, 
the Courts may hold that custom or usage to be 
introduced into the law without the necessity of 
proof in each individual case.” 

The custom in question here was elabor- 
ately investigated in Trimbakdas v. Matha- 
bai (12), and all the case-law on the point 
up to that date was carefully analysed as 
well as a large body of evidence. It is 
true that wasacase of Swetambari Jains, 
but the learned Judicial Commissioners 
came to the conclusion that the custom set 
up by the defendants before them had 
been clearly established. That custom was 
that the widow takes an absoulte estate 
among Jains in general and not merely in 
some particular sub-section. ‘The evidence 
produced in that case was impressive. ‘lhe 
leaders of the Digambari and the Swetam- 
bari sects, respectively, were both called. 
Both were graduates in law who had made 
a special study of the customs prevailing 
in their respective communities, and one of 
them was a practicing Solicitor in Bombay. 
The learned Judicial Commissioners con- 
sidered them to be “absolutely disinterest- 
ed.” They both stated that this custom 


(10) 10 A 585; A W N 1888, 242. 
(11) 27 © 379. 

(12) 27N LR 75 at p92; 124 Ind. Cas, 609; AIR 
1930 Nag. 225; Ind. Kul. (1930) Nag. 289. 

(13) 41 M 778 at p 785; 47 Ind. Cas, 354; AIR 
1918 P O 81; 451 A 148, 35M L J 392; 24 ML T 276; 
16 ALJ 833; 280 Lu 426; 5 P L W 267; 20 Rom. 
L. a 1056; 23 Q W N 173; (1918) M W N 922 
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applied among all the various sub-sects of 
Jains. Sano v. Puran Singh, 78 Ind. Oas. 461 
(14), where the custom was also upheld was a 
case of Parwar Jains which both sides have 
admitted before us, is the same as the Digam- 
bari sect. There is, therefore, ample material 
on which the findings of the Courts below 
can be based and on this point: both the 
Courts are agreed. In fact, the outstandin g 
feature of this case is that there is no evi- 
dence in rebuttal of this custom. We arc, 
therefore, constrained to hold that the 
custom pleaded has been proved. 

The appeal fails and is dismissed with 
costs. 

6. Appeal dismissed. 

(14) 78 Ind. Cas. 461; AIR 1925 Nag. 174. 





LAHORE HIGH COURT 
Second Civil Appeal No. 209 of 1938 
May 12, 1938 
Din MOHAMMAD, J. 
JARNAIL SINGH—Pusintizr— 
APPELLANT ; 
versus ; 
Musammat NARAIN KAUR AND OTHERS 
— DEEFENDANTS AND OTHERS— PLAINTIFFS 
— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXIII, 
r. 3, 0. XLIII, r. 1(m) — Order under O, XXIII, 
r. 3—Appeal from, after duerei Compendi 
An appeal from an order under O. XXIII, r. 3, 
Oivil Procedure Code, recording a compromise is not 
incompetent merely because it was: preferred after a 
decree had been made. It isnot necessary to pre- 
fer an appeal both from the order and decree'passed 
in pursuance of the order. Similarly when the appeal 
is one from an order recording a compromise, no 
question of the filing of a copy of the. decree arises 
along with the memorandum of appeal. Haridas 
Sadhu Khan v. Iswar Ratneswar (1) and Chawli v, 
Kidar Nath (2), relied on. è g 
5.0. A. from the decree of the Senior 
Sub-Judge, Amritsar, dated November 13, 
1937. 
Mr, Shamair Chand, for the Appellant. 
Mr. Rup Chand, for the Respondent 
(Harnam Singh). | | 
Judgment.—This appeal has arisen in 
the following circumstances. A suit was 
instituted by four plaintiffs, namely 
Karnail Singh and Jarnail Singh, as majors, 
and Atma Singh and Gian Singh as minors, 
against Musammat Nafain Kaur, Harnam 
Singh and three others for possession of 
21 kanals 4 marlas of land. They akleged 
that they had purchased mortgagee rights 
of the land in suit from Musammai Narain 
Kaur, to whom the land had been mort- 
gaged by one Mohan Singh. . This suit was 
resisted by the defendants. On the plead- 
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ngs of the parties three principal issues 
were framed. Tne trial Court decided all 
the three issues in favour of the plaintiffs 
holding inter alia that Musammat Narain 
Kaur and not Harnam Singh was the real 
mortgagee and tbat full consideration had 
passed for the sale of mortgagee rights. 
Harnam Singh alone made an appeal 
against that order impleading all the other 
parties to the suit as respondents. On 
November 13, 1937, a statement appears 
to have been made by one Hazara Singh, 
Pleader, to the effect that if Rs. 200 were 
paid to his clients, they would relinquish 
the land in suit in favour of the appellant. 
This statement bears the signature of 
Hazara Singh, Pleader, and the thumb mark 
of Karnail Singh. On the basis of this 
statement the lower Appellate Court accept- 
ed the appeal -and dismissed the plaintitfs' 
suit. Jarnail Singh has appealed. 

Counsel for the respondent has raised two 
preliminary objections: (1) that no appeal 
lay from a consent decree, and (2) that 
the appeal was time-barred inasmuch as a 
copy of the decree of the lower Appellate 
Court was not put in within time. I do 
not, however, consider that there is any force 
in these objections. By O. XLIII, r. 1 (m) 
an appeal is allowed from an order under 
r. 3 of O. XXIII, recording or refusing to 
record an agreement, compromise or satis- 
faction. As observed by a Division Bench 
of the Caleutta High Oourt in Haridas 
Sadhu Khan v. Iswar Ratneswar, 141 Ind, 
Cas. 732 (1), an appeal from an order 
under O. XXIII, r. 3, Civil Procedure Code, 
recording a compromise is not incompetent 
merely because it was preferred after a 
decree had been made. It is not necessary 
to prefer an appeal both from the order and 
decree passed in pursuance of the order. 
In a recent case, when an appeal had been 
preferred in similar circumstances, Tek 
Chand, J. made similar observations and, 
although the memorandum of appeal 
showed that the appeal had been presented 
under s. 41, Act IX, of 1919, he treated the 
appealas an appeal under XLIII, r. L (m) 
and, setting aside the judgment of the 
Courts below based on the alleged compro- 
mise, remitted the case back to the Court 
qf first instance fortrial of the suit on the 
merits: Regular Second Appeal No. 834 of 
1937, reported in Chawli v. Kidar Nath 
(2). I am in respectful agreement with 


Q) M1 Ind, Oas. 732; A I R 1933 Cal, 94:56 0 LJ 
26; 36 C W N 1013, Ind, Rul, (1933) Oal. 183, 

(2) A IR 1938 Lah, 350; 177 Ind. Cas, 680; 40 P LR 
138; 1. B 1.355, 
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the course adopted by Tek Chand, J. andi 
consider that it was quite justified by 
Jaw. 1 hold, therefore, that the appeal igm. 
competent. This automatically disposes of 
the second objection inasmuch as the 
appeal being one from an order according 
a compromise, no question of the filing of 
a copy of the decree arose along with the 
memorandum of appeal. 

On the merits I consider that this order 
cannot be maintained. It is admitted that 
there is no power-of-attorney on the: record 
in favour of Hazara Singh, Pleader, and in 
the absence of any such authority he was 
not competent at all to effect a compro- 
mise so as to bind Jarnail Singh. It is not 
known even which respondents wera 
represented by him. It is true that the 
statement of Hazara Singh bears also 
the thumb mark of Karnail Singh, but 
that does not advance the case of the 
respondents any further. Besides, in my 
view, the alleged compromise was clearly 
to the detriment of the minors’ interests. 
inasmuch as it had been held by the 
trial Court that full consideration which 
amounted to Rs, 659, had passed and’ 
the compromise was being effected on 
Rs. 200 only. On the grounds stated above, 
Iset aside the order of the lower Appel- 
late Court and remand the case to it for 
disposal in accordance with law. The 
appellant will have his costs from Hars 
nam Singh, respondent. < 


D. Case remanded. 


RANGOON HIGH COURT 
First Civil Appeal No. 193 of 1936 and 
Civil Miscellaneous Appeal No. 120 of 1936 
March 16, 1938 
RoBERTS, O. J. AND DUNKLEY, J. 
U BA THAUNG —APPELLANT 
versus 
DAW OO AND OTHERS —RESPONDENT3 | 
Burmese Buddhist Law—Adoption—Adopted child 
should be brought up by adoptive parents or there 
should be evidence to show factum of adoption, 
keittima adoption—Hvidence of -~Tests. g 
It is by no means essential that, in these days 
at least, children should live with thoir adoptive 
parents ; nor is it essential that if they do not do 
so the proof of adoption should be deemed incom- 
plete. But in the case of young children, it is a 
normal characteristic of adoption that, the up- 
bringing of the children adopted should be under- 
taken by the adoptive parents and that where this 
is not done, one must look carefully at the sur- 
rounding circumstances to see whether, when the 
normal characteristics have been departed from, 
there is still sufficient proof of the tactum of adops 
tion remaining. ki } 
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Keittima adoption may be proved either by evi- 
dence of a ceremony on a particular date of giving 
and taking in adoption, or by evidence of a coursa 
of conduct which cannot be explained on any other 
basis than that the children had been adopted 
with a view to inherit. The acid test is that the 
children should leave the family of their natural 
parents and j in the family of their adoptive 
parents and consequently, it seems to me that in a 
case keittima adoption, it is essential that the adop- 
tive parents should, from the date of the adoption’ 
make themselves responsible for the upbringing 
of the childyen. 


F. ©. A. against the decree of the High 
Court reported in 169 Ind. Case 617. 

Mr. Clark, for the Appellant. 

Messrs. Foucar and U E Maung, for 
Respondents Nos. 1 and 2. 

Mr. J. B. Sanyal, for Respondent No. 3. 


Roberts, C. J.—Weare both of opinion 
that each of these appeals must fail. The 
second appeal is consequential and against 
the grant of succession certificate to Daw 
Oo and Daw Noo, the two sisters of the 
deceased. The first appeal is one arising 
out of an application for letters of adminis- 
tration by the present appellant cn behalf 
of his natural children, Ma Khin Htwe and 
Maung Mya Han who, he alleged, had been 
adopted by U Maung Maung Gyi and his 
wife Daw Su, U Maung Maung Gyi being 
the brother of Ma MaGyi, the plaintiff's wife 
and mother of these two children. U Maung 
Maung Gyi died in September 1933, and 
Daw Su died in January 1936, leaving an 
estate of considerable value. And it has 
been strongly urged before us that the two 
children were the keittima children of 
Maung Maung Gyi and of Daw Su. Asking 
the question which Lord Danedin put to 
himself in Ma Ywet v. Ma Me (1), at p. 195* 
as to whether a distinct occasion could be 
appealed to- as that on which the factum 
of adoption tcok place, we notice that in 
this case adefinite date is alleged, namely 
January 3, 1932, and the occasion one at 
which U Maung Maung Gyi asked in terms 
for the children to be left with him witha 
view to adoption; he stated to oiher persons 
then visiting the house that he desired to 
adopt the children, and in reply to persons 
who asked him whether a deed was not 
necessary,he stated that he was aman of 
his word and that registered deeds of 
adcption would only be contemplated by 
persons who lived in the jungle [think thati 
this observation attributed to U Maung 
Maung Gyi, who was a businessman of 


(1) 86 I A 192, 3 Ind. Cas. 797; $6 O 978;100 L 
J 253; 14 0 W N 111;5 L BR 318; 11 Bom. L R 1193; 
3 Bur. L T 32;6M L T 302 (PO). 
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considerable affluenée, is soméwhat unlikely 
cn the face of it, especially as it is con- 
tended that, though he urged that the 
children skould be adopted and must have 
known on making inquiry that seme public 
notoriety of the event was desirable, he 
was about to permit them to return to 
the house of their natural parents, and yet 
did not take the precaution of protecting the 
fact of adoption by means of a deed. 

It has been argued before us that itis 
by no means esscntial that, in these days 
at least, children should live with their 
adoptive parents; nor is it esseutial that 
if they do not doso, the proof of adoption 
should be deemed incomplete. Speaking 
for myself, I am in agreement with that 
view but I think that in the case of young 
children, it is normal characteristic of 
adoption that the up-bringing of the 
children, adopted should be undertaken by 
the adoptive parents and that where this is 
not done, one must look carefully at tke 
surrounding circumstances to see whether, 
when the normal characteristics have been 
departed from, there is still sufficient proof 
of the,factum of adoption remaining. In this 
case we have to look at the evidence of wit- 
nesses who state what U Maung Maung Gyi 
said to them and to,bear in mind that though 
they may be perfectly honest witnesses, it 
is very easy to exaggerate slightly observa- 
tions which may have occurred to them 
to have been of little importance to them 
when made some years ago. It is, of course, 
plainly to the interests of every party to 
this litigation that he or she should succeed. 
U Ba Thaung naturally would have an 
interest in seeing his two children adjudged 
to be the keitttma adopted children of 
this wealthy couple: in the same way, the 
two sisters, Daw Oo and Daw Noo, are not 
disinterested parties. The main story in 
Telation to U Maung Maung,Gyi’s express- 


` ed intention to adopt comes, of course, frem 


U B Thaung, and he is supported by 
witness Ranga Raju, whois a creditor of 
U Ba Thaung for Rs. 2,000 for which, it is 
true, he holds security}: and by a colleague 
who is a lower grade Pleader of Myanaung, 
the same town as that in which U Ba 
Thaung himself practises—Maung Po Tha 
—who, in the course of his cross examina- 
tion, was confronted with an affidavit which 
threw not a very satisfactory light upon 
the remainder of his evidence. In addition 
to considering what the witnesses say, the 
learned Judge had to give weight to a 
number of extraneous facts, which he has 
commented on with great propriety in his 
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judgment, and, if I may say so, with res- 
pect, I agree with all that he has said. It is 
only necessary to add one or two words, 

The plaintiff admits that he paid the 
school feesof these children and that after 
the adoption, the name upon the school 
register of himself ag their father remained 
unchanged. Ata much later date, when 
it came tothe shinbyu ceremony and Daw 
Su, the widowed aunt was asked for ex- 
penses in connection with it, she inquired 
what it would ccst and was told Rs. 300 
or Rs. 400, if it were done 
cheaply: she thereupon made a present of 
Rs. 300, but she was unable to attend 
the ceremony. It was not held in Rangoon 
and Exs. 2,3 and 4 invitations in connec: 

‘tion with the shinbyu ceremony, do 
not show her name or describe her 
in any way as the adoptive parent 
of the youth. Another matter which 
has been considered isthe letter Ex. B, 
which was written by Daw Bu to the 
plaintiff at the time of the death of the 
latter's wife. She says that she is unwell 
and is sorry she could not altend the funeral 
and asks, as I read the letter, for the 
children to come and stay with her. Though 
she asks for this in pressing terms, I see 
nothing in that letter wh:ch drives one to 
suppose that the writer had intended to 
convey the fact that there had already been 
an adoption of these children, that she had 
the right to have them with her and that 
Maung Ba Thaung had ceased to be their 
parent, except that he was in fact their 
natural parent although they had been 
adopted by others. To see therefore whe- 
ther the evidence given on behalf of the 
plaintiff carried conviction to mind, the 
‘learned Judge had a number of matters 
which he migbt well take into considera- 
tion, and I think he did take them into 
consideration very fully and carefully, and 
having regard to them all, I should by no 
means be inclined to disagree with him 
that the plaintiff had not proved the factum 
‘of adoption either in January, 1932, or 
. indeed at any other time. 

Some small additional pieces of evidence 

‘by which we were sought to be influenced 
have been adduced. One such fact is that 


~ small presents were given by the uncle and 


aunt to the two children on their earlier 
‘visit 4o the house. And onsthe occasion 
‘the aunt decided to have a photograph taken 
and asked her sister and some neighbours 
‘to sit by her and the two little children 
‘were seated in front of her. Itis said that 
‘this photograph was in commemoration of 
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the adoption ceremony. If that were so, it 
seems to me a very strange thing that those 
who took part in it did not know the fact 
ofthe adoption at all. In all the circum- 
stauces, therefore, there are no grounds for 
interference in this case. Hach of these 


appeals will accordingly be dismissed. 
The two appeals must be considered as 
one for the purpose of costs. We think 


that ten gold mohurs will be sufficient costs, 

Dunkley, J.—Keittima adoption may be 
proved either by evidence of a ceremony 
on a particular date of giving and taking 
in adoption, or by evidence of a course of 
conduct which cannot be explained on any 
other basis than that the children had been 
adopted with a view to inherit. In this 
case the appellant has chosen to rely on an 
alleged ceremony which is said to have 
taken place on January 3, 1932. He says 
that these children were adopted by U 
Maung Maung Gyi and Daw Su during a 
visit which he- made with the children to 
their house at Rangoon at that particular 
time. He admits that when he came to 
Raagoon, no suggestion had yet been made 
by U Maung Maung Gyi or Daw Su that 
they wished to adopt these children and 
the idea of giving the children in adoption. 
was not present in his mind. His evidence 
that an adoption did take place on this 
visit is supported by that of only a single 
witness, namely Ma Hla Myaing. Although 
a number of persons were present in the 
house on this occasion and photographs of 
the house party were taken, apparently no 
member of this house party, except this one 
particular lady, Ma Hla Myaing, was ever 
informed of the adoption which is said to 
have taken place. Accepting this evidence 
at its highest value, there obviously was 
not given to this alleged ceremony that 
publicity which is necessary to constitute 
a valid adoption. The other evidence, 
which is said to support the fact that an 
adoption did take place on this occasion, 
refers to what took place at Myanaung at 
the house of the appellant when his wife 
Ma Ma Gyi died at the end of July 1932, 
A number of witnesses haye given evidence 
mainly as to what Ma Ma Gyi said on her 
death-bed evidence which, so far as the 
adoption of the children is concerned, is 
entirelyirrelevant. The only relevant evi- 
dence with regard to this matter is in res- 
pect of a conversation which is alleged to 
have taken place between the appellant and 
U Maung Maung Gyi, and this evidence is 
conflicting as to whether this conversation 
referred to an adoption which, had already 
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takan place or to a proposed adoption which 
was to tako place at a future tims. That 
evidence is fatal to the appellant's case 
that there was a concluded adoption in 
January. 

The evidence as to conduct is entirely in 
favour of the respondents. Although this 
adoption is said to have taken place at the 
beginning of 1932, and Daw Su did not die 
until January 1936, in the course of these 
four years not a single incident can be 
referre] to which would suggest that U 
Maung Maung Gyi and Daw Su ever re- 
garded these children as their own children, 
or ever contributed anything towards their 
up-bringing. It has been strenuously 
argued before us that there is no reason 
why adopted children should live in the 
house of their adoptive parents, but of 
Course in the case of adoption of young 
children that would b+ the natural conse- 
quence of adoption, But in any case the 
acid test of an adoption is that the children 
should leave the family of their natural 
Parents and join the family of their adop- 
tive parents and consequently, it seems to 
me that in «cae of a keit‘ima adoption, it 
18 essential that the adoptive parents should, 
from the date of the adoption, make theme 
selves responsible for the up-bringing of the 
children, In this case it is not even sug- 
gested that U Maung Maung Gyi or Daw 
Su contributed anything towards tha maine 
tenance cf these two children. Ocnsequent- 
ly I agree with my Lord that these appeals 
fail and must Le dismissed. 


D. Appeals dismissed. 
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sale proceeds to be deposited in Court till decision 
of title by appropriate proceedings by parties, held, 
was proper—B’s decree held could not affect R's right 
he being no party to B's suit. 

R obtained a money decree against C, C obtained 
a decree for costs against T. C had created a first 
charge in favour of B of the cost decrees by a dead 
of hypothecation. O filed Execution (ase No, 184 
in order toexecute the decree for costs against T. 
R attached the decree for costs, got himself sub- 
stituted inthe place of O and had the Execution 
Case No. 164 struck off. R then started a fresh 
Execution Oase No. 178 and attached the properties 
of T in execution of C's decrees for costs. On the 
same date B having obtained a money decree fora 
large amount against C put that decree into execu- 
tion in Exesution Case No. 179 and also attached 
C's decree for costs and applied for rateable dis- 
tribution which was allowed by the Oourt. But 
subsequently B filed an application claiming a charge 
under the decree in money suit and praying for the 
sale of the properties in Oase No. 178 free from 
incumbrances in his favour. The order of the 
Court was that the properties should be sold for 
cash and that the sale proceeds should be withheld 
till the respective claims of the parties were ad- 
judicated upon. Execution Case No. 179 was there- 
after not proceeded with and subsequently was dis- 
missed for default, Prior to that in Execution 
Oase No. 178 the properties of T which had been 
attached in execution ofthe decree for costs were 
sold by auction for certain amount to the attaching 
creditor R. This sale was confirmed, Meanwhile 
B filed mortgage suit upon the deed of hypotheca- 
tion without making Ha party. The suit was heard 
ex parte and B obtained a decree declaring a charge 
on the aforesaid decree for costs. B then filed exe- 
cution case putting his decree into execution and 
filed an application in which it was stated that in 
the money Execution Case No. 178, the properties of 
T were sold and the sale proceeds were in deposit 
and praying that he should be allowed to with- 
draw the said amount in satisfaction and liquida- 
tion of the charge decree executed herein. The 
Court thereupon issued notice to R and he opposed 
the application. On hearing the parties, the Subor- 
dinate Judge by hisorder dismissed the application 
for execution on the ground that R was not a party 
to the suit by B. At the same time he directed 
that the money, deposited in Gourt should be paid 
“neither to B norto R until either of them obtaifs 
an order from the High Oourt by filing a suit or 
otherwise forthe payment of the said amount: 

Held, that the order of the executing Court 
directing the money to be kept in deposit was pro- 
per. The decree obtained by B in absence of R 
who wasa proper party to his suit could not affect 
his rights, The dispute between R and B could not 
be decided in execution taken out by B. Sankuni 
Menon v. Govinda Menon (1) and Venkatasubba Rao 


v, Asiatic Steam Navigation Go., Calcutta (5), refer- - 


red to, Gosto Behary Pyne v, Skib Nath Dutt (1), 
Ghanaya Lal v. Punjab National Bank, Ltd, (2) and 
Ismail Hassam v. T.S Haji Moosa & Co. (3), dis- 
tinguished, 7 


C. Rule from an order of the Sub-Judge, 
Asansole (Bufdwan), dated September 25, 
1937. 

Messrs. Sudhir Chandra Roy, M. Hazra 
and Provash Chandra Basu, for the Peti- 
tioners. 
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834 
Nath Bose,Gopendra Nath Das and Khetra 
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Messrs. Jitendra Nath Rey and Amulya 
Kumar Roy, for Opposite Party No. 1. 
+’ § K. Ghose, J—The petitioner in this 
Rule is Karnani Industrial Bank, Ltd. The 
Rule is opposed by opposite party No. 2 
Ram Chandra Marwari. It has arisen out 
of the following circumstances. On April 1, 
1926, Ram Chandra Marwari opposite party 
No. 2 obtained a money decree in Suit 
No. 54 of 1927 against Economic Coal Com- 
pany, Ltd. which went intoliquidation and 
was amalgamated with Baraboni Ooal 
Concern, Ltd., opposite party No, 1 in this 
rule. On December 21, 1933, Baraboni Coal 
Concern, Ltd., obtained a decree of His 
Majesty in Council, for costs amounting to 
about Rs. 10,905 against certain deity. 
According to the petitioners’ case the Coal 
Company created a first charge in favour 
of the petitioner Bank of the said cost dec- 
ree by a deed of hypothecation on March 12, 
1934. According to the case of the opposite 
party No. 2 this deed of hypothecation was 
a collusive document subsequently created 
but ante-dated. The Coal Company filed 
Execution Oase No. 164 of 1934 in order to 
execute the decree for costs against certain 
properties of the Thakur Ram Chandra 
Marwari attached the decree for costs, got 
himself substituted in the place of the Coal 
Company, and had the Execution Oase 
No. 164 struck off. On September 4, 1936 
Ram, Ohandra Marwari. started a fresh 
Execution Case No. 178 of 1936 and attach- 
ed the properties of the Thakur in execu- 
tion of the Coal Campany’s decree for costa. 
On the same date the petitioner Bank 
having obtained a money decree for a large 
amount in Suit No. 1884 of 1928 dated Sep- 
tember 21,1928, in the Original Side of 
the Calcutta High Court against the Ooal 
Company put that decree into execution in 
Execution Oase No. 179 of 1936 and also 
attached the Coal Company’s decree for 
costs. 

In the Execution Case No. 179 the Bank 
applied for rateable distribution which was 
‘allowed by the Court. But subsequently the 
‘Bank filed an application claiming a charge 
under the decreein Suit No. 1884 of 1928 
and praying for the sale of the properties 
fn Oase No. 178 free from incumbrances in 
‘his favour. The order of the Court was that 
the ‘broperties should be sold for cash and 
that the sale proceeds should be withheld 
ill the respective claims of the parties were 
adjudicated upon. Execution Case No. 179 
was thereafter not proceeded with and on 
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April 22, 1937, it was dismissed for default. 
Prior to that on January 7, 1937, in Execution 
Oase No. 178 the properties of the Thakur 
which had been attached in execution of 
the decree for costs were sold by auction 
for Rs. 9,800 to the attaching creditor Ram 
Chandra Marwari. This sale was confirmed 
on August 23, 1937. Meanwhile on March 
9, 1937, the petitioner Bank filed mortgage 
Suit No. 373 of 1936 in the Calcutta Higa 
Court upon the deed of hypothecation with» 
out making Ram Ohandra Marwari a party. 
The suit was heard ex parte and on April 
16, 1937, the Bank obtained a decree for 
Rs. 12,528 declaring a charge on the afora- 
said decree for costs with a further direc» 
tion as follows : 

“Tt is further ordered and decreed that the afore- 
said costs amounting to Rupees ten thousand nine 
hundred and five, annas twelve and pies four when 
realised or such portion of the same as may be 
realized together with interest thereon and costs 
be forthwith paid to the plaintiff Bank and appro- 
priated protanto towards the amount payable to 
the plaintiff Bank under the decree.” 

On June 30,1937, the petitioner Bank 
filed Execution Oase No. 126 of 1937 
putting his decree into execution and filed 
an application in which it was stated that 
in the money Execution Oase No. 178 of 
1936 the properties of the Thakur were 
sold for Rs. 9,800 and the sale proceeds were 
i i rayin 
in deponit agd un i to the effect this decree- 
holder can followthe amounts in deposit in money 
Execution Oase No.178o0f 1936 and also an order be 
passed allowing this decree-holder to withdraw the 
said amount in satisfaction and liquidation of the 
charge decree executed herein.” 


The Court thereupon issued notice to the 
opposite party Ram Chandra Marwari and. 
he opposed the application. On hearing the 
parties, the Subordinate J udge by his order 
dated September 25, 1937, dismissed the 
application for execution on the ground 
that Ram Obandra Marwari was not a 
party to the suit (High Court Suit No, 373 
of 1937). At the same time he directed 
that the money, Rs. 9,800, should be paid 
“neither to the Bank nor to Ram Chandra 
Marwari until either of them obtains an 
order from the High Court by filing a sult 
or otherwise for the p3yment of the said 
amount’. Against that order the present 
Rule has been obtained i 

It is cintended by Mr. Roy for the peti- 
tioners that the Subordinate Judge was 
wrong in proceedings on the ground that 
Ram Chandra Marwari was a stranger to 
the decree which was sought to be executed 
in Execution Case No. 126 and that the’ 
application for execution wasin order in 
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‘cordance with O. XXI, r. 11, Qivil Pro- 
sdure Code, He has contended that in that 
oplication the mode in which the assist- 
ace of the Court is required is correctly 
pied, if not under sub-el. fi) of el. (j) 
€ sub-r. (2), then under the residuary 
ib-el. (v). This may be said with regard 
> the form of the application, but, whether 
“e Court would be justified in executing 
26 decree in accordance with the mode 
ated therein, would depend upon the 
rms of the decree made in Suit No. 373 
€ 1936. _ Mr. Roy has laid stress on the 
second direction in the decree that the costs 
mounting to Rs. 10,905 odd “when realize 
or such portion of the same as may 
“e realized should be forthwith paid and 
Ppropriated pro tanto towards the amount 
vayable to the plaintiff Bank”. This obvi- 
usly means realization in execution of the 
ame decree, not realization in execution 
f somebody else’s decree. This makes all 
lhe difference in the case before us, be- 
‘ause the amount of Rs. 9,800 which’ was 
de subject-matter of dispute had been 
„sbtained in execution of the decree obtain- 
d by opposite party No. 2, Ram Chandra 
darwari, in Execution Oase No. 178. Mr, 
oy has sought to base his contention 
n the doctrine of substituted security as 
Nerived from judicial sales and he has 
eferred to the case in Gosto Behary Pyne 
 Shib Nath Dutt (1). Tt may be sufficient 
‘or my purpose to distinguish that case, 
which ' incidenty was a case of a putni sale 
jinding on the mortgages, on the ground 
hat the subject-matter of that sale was sur- 
lus sale proceeds which were no concern of 
he party at whose instance the sale was held. 
)rder XXI, r. 53, also strengthens the case 
of an attaching-creditor like Ram Ohandra 
Marwari. It may further be pointed out in the 
present case that the security was substitut- 
əd before the mortgage suit was instituted 
ance the sale took place on January 7, 
(937, and the mortgage suit was filed’ on 
March 9, 1937, and the subject-matter 
3f the mortgage suit was not the substi- 
‘uted security, namely Rs. 9,800. 


Mr. Roy has further contended that an 
applization for payment out of the sale 
proceeds to another decres-holder is a 
sulficient compliance with the Rule and for 
this contention he has relied on Ghanaya 
Cai v. Punjab National Bank, Ltd. (2). Here 
again the analogy does not hold good 
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because the fac's in that case were entirely 
different. There the question was one of 
limitation and the relevant facts were that 
before the mortgage decree was obtained, 
another attaching creditor fled an execu- 
tion case and in that case the Court made 
an order in the presence of all parties that 
the property should ba sold and out of the 
sale proceeds a certain sum should be paid 
tothe mortgagee Bank and the rest to the 
other decree-holders. The Bank apparently 
consented to this order and put it into 
execution, The caly question was whether 
the application was in accordance with 
law within the meaning of cl. (5), col. 3 
of Art. 182, Sch. [ of the Limitation Act. 

Mr. Roy has further contended that it 
was not open to Ram Ohandra Marwari to 
intervene in his execution case and he has 
strongly relied on the case in Ismail Hassam 
v. T. S. Haji Moosa & Co. (3). Here again 
the authority cited does not help 
him, because the facts of that case are 
exactly opposite to the facts of the 
present case and the principle deducible 
therefrom appears to strengthen the caso 
of the opposite party Ram Obandra Mar- 
wari for the simple reason that it is the 
petitioner Bank which is intervening in the 
execution case of Ram Chandra Marwari 
and not vice versa. It may be pointed out 
also that there was no claim filed under 
O. XXI, r. 58, Civil Procedure Code. As to 
why Ram Chandra Marwari was not made 
a party to the mortgage Suit No. 373, Mr, 
Roy has contended that an attaching credi- 
tor is not a necessary party to a mortgage 
suit. On the other side, our attention has 
been drawn to the observation made by 
Mulla in his Commentary on the Trausfer of 
Property Act, Edn. 2, page 507, where he 
says that: 

“Although the attaching creditor has no charge, 
he hasa right to bring the property to sale and 
as a matter of policy, there is no reason why he 
should not be allowed to protect that right by 
redeeming the’mortgage on the property.” 

In any case it is difficult to see why a 
person in the position of Ram Chandra 
Marwari should not be a proper party; as 
for instance, like a person who is in posses- 
sion and likely to resist the claim of the 
successful plaintiff in the mortgage suit. 
In any case the fact remains that Rame 
Chandra Marwari is a stranger to the 
decree which is sought to be executed in 
Case No. 126 of 1937. It seems tome that 
the order which the learned Subordinate 

(3) 53 M 531; 123 Ind. Oas. 194; A IR 1930 Mad. 
538; 58 M LJ 355; 31 L W 266; Ind, Rul. (1930) Mad. 
466; (1930) M W N 160. 


836 
Judge has made is a sensible one and it is 
open tothe petitioner to have recourse to 
a proper suit. I do think, therefore, that 
the order as made by the learned Sub- 
ordinate Judge does not call for interference. 
‘The ‘rule will; therefore, stand discharged 
with costs hearing fee being assessed at 
10: gold mohurs to be paid to the oppo- 
site party No. 2 Ram Chandra Marwari. 
There is a further application under s. 115, 
Civil Procedure Code, filed by opposite party 
No. 2 at the time of the agreement. The 
prayer is that Ram Chandra Marwari 
may be allowed to withdraw the amount of 
Rs. 9,800 on furnishing proper security. 
I have already said that the order as made 
by the learned Subordinate Judge is a 
sensible onë and that it should not be 
interfered with. I do not think that this 
belated application on the part of Ram 
Chandra Marwari should be allowed. This 
application must, therefore, stand dismissed. 
There will be no order as to costs in the 
application. Ram Chandra Marwari will 
be at liberty to apply to this Court if 
nothing is done with regard to the payment 
of the money to him within one year from 
this date, 

Nasim Ali, J.—I agree. The learned 
Counsel appearing for the petitioners con- 
tended that his clients were entitled to an 
order for the payment of the money which 
had been realised by opposite party No. 2 
in the execution preceeding started by 
them inasmuch as‘ their prayers in their 
application’ for execution for the decree 
for charge obtained by them covered this 
relief, lt is argued by the learned Counsel 
that tke prayer of the petitioners in their 
execution petition comes under either 
sub-el. (i) or sub-cl. (v) of cl. (j) of O. XXI, 
r: 11 (2), Civil Procedure Ocde. Sub-cl. 02) 
contemplates a payer for delivery of any 
property specifically decreed. When such a 
prayer is made, the Executing Court under 
8.51 of the Code can order delivery of the 
property specifically decreed subject to condi- 


‘tions and limitations as are Prescribed by 


the rules. Order XXI, r, 3], lays down how 
this delivery ‘is to be made. The werds 
‘specific movable’ in r. 31 do not include 
“money” Sankunni Menon v. Govida Menon 
(4). A decree for delivery of specific movable 
property which can be enforced by the strin- 
gent method prescribed by this rule can be 
pasted cnly in a suit where the plaintiff 
alleges and proves facts which give him a 


(4) 37 M 381; 14 Ind. Cas. 254; AI R 1914 Mad‘ 
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right to compel its delivery under th 
provisions of s. 11, Specific Reliéf Act 
Venkatasubba Rao v. Asiatic Steam Naviga 
It cannot be dispute: 
in this case that the decree which the peti 
tioners have obtained on the basis of thei 
alleged charge and which they are executings 
isnot a decree in a suit coming under th 
said section. 

The argument in support of the alterna. 
tive contention, viz., that the prayer of the 
petitioners in their execution petition come 
under sub-cl. (v) of cl. (j) of O. XXI, r, 1 
(2) of the Code and entitles them to have 
an order for the payment of the mone: 
under s. 51, cl. (e) is this: The decree ir 
execution declares a charge over the decrer 
attached by the opposite party No. 2 in bi» 
execution. The Executing Court while exe 
cuting his decree cannot go behind it anc 
cannot enquire into the question as to whe 
ther the decree was obtained collusively 
or fraudulently. The money which ham 
been realised by the opposite party No. ! 
in the execution of his decree has now 
taken the place of the decree attached anc 
is therefore a substituted security. By 
operation of the decree declaring charge 
the petitoners are entitled to enforce thi» 
charge and as the security has no 
assumed anew shape, namely cash money 
lying in deposit in the execution case startec 
by the opposite party No. 2, the petitioner: 
are entitled to follow this money and with 
draw it in enforcement of this charge. The 
basis of the contention is that the cash 
money in question has now taken the place 
of the decree over which the charge was 
declared. Certain cases were cited by the 
learned Counsel in support of the proposi- 
tion that a charge-holder is entitled tc 
have his charge enforced over subject ow 
the pledge in the pew form which iw 
assumes. The reported cases show that the 
Principle of substituted security and the 
right of the charge-holder to follow the 
subject of the pledge in the new form hag 
been applied to cases where the conversion 
of the security becomes binding on the 
charge-holder by operation of law. . 

In the present case according to the 
petitioners’ own case, tLe charge over the 
decree for costs was created before the 
oppcsite party No, 2 attached it. On this 
position the attachment must be taken to 
be subject tothe charge. Before the peti- 
tioners instituted tLeir suit for enforcement 

(5) 39 M 1; 30 Ind. Cas. 840: A I R1916 Mad: 
314; 29 M LJ 342; 22 LW 805; 18 ML T 236 
(1915) M W N 644 (Ë B). 6 
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Mf their charge over tke decree for costs, 
se fale proceeds cf the’ properties so'd in 
16 executicn (f the attached decree for 
«osts were realised, and kept in deposit 
1 Court and by operation of O. XXI, t.53. 

W. (2), Civil Prccedure Cede the opposite party 
«ecame entitled to withdraw them in satis- 
action of his decree. The provisions of 
. 53 for all practical purposes create a 

matutory assignment of the decree attached 
a favour of the attaching-decree holder, 

or the satisfaction of his decree. If before 

Moe attachment a valid charge was created 
wer the decree attached as alleged by the 

metitioners, the attaching creditor by virtue 

«f the right conferred upon him by O. XXL 
. 53 acquired the right to redeem the 
harge before the petitioners brought their 

“ait” for enforcement of the charge. The 
*etitioners were, therefore, boundito make 
he opposite party No. 2 a party totheir 
uit for enforcement of the alleged charge. 
Whis, however, they did not do. The decree 
‘btained by the petitioners in the absence 
£ opposite pariy No. 2 cannot, therefore, 
mffect his rights. No relief can be given to 
he petitioners against the opposite party 
Mo. 2 in their present execution proceeding 
Sthe decree under execution cannot affect 
=e interest of the opposite party No. 2 in 

e money in question. The dispute be- 
ween the petitioners and the opposite 
marty No. 2 over the money cannot be 

Wecided in the execution proceeding started 
xy the petitioners. The learned Subordi- 
«ate Judge was, therefore, right in retaining 
“he money till the question of title to the 
money was adjudicated upon in an appro- 
wriate preceeding. ; 

8. Rule discharged. 
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fact profited by the venture or not, provided it was 
of such a nature as a prudent person would under- 
take and funds were in fact required to finance 
it. Jan Mohammad v. Bikoo Mahto (3), Sheotahal 
Singh v. Arjun Das (4) and Biswanath Singh v. 
Kayasta Trading & Banking Corporation, Ltd. (5), 
relied on. 
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Messrs. B. C. De and Sudhir Chandra 
Ghosh for Mr. N. C. Ghosh, for the Appel- 
lants. ' 

Messrs. S. M. Naimatullah and K. N. 
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Agarwala, J.—This second appeal raises 
the question as to the liability of the mem- 
bers of a joint Hindu family on a mortgage 
executed by some of the senior members of 
the family fcr the purpose of financing a 
venture initiated by the karta. The facts 
were as follows: A tikka was executed in 
favour of Rasiklal, defendant No. 1, and 
his cousin Ajodhya, the father of defendant 
No. 6. These two individuals were the 
senior members of a joint Hindu family. 
To salami was paid for the tikka which 
was for a term of nine years ata rental 
of Rs. 700 per annum. As security for pay- 
ment of the rent a mortgage in favour of 
the lessor was executed by Rasiklal and 
Ajodhya and the latter’s brother, Babulal, 
defendant No. 2 (father of defendant 
No 7). They having defaulted in the 
payment of the tikka rent, the lessor 
instituled a suit on his mortgage which 
resulted in a decree for Rs. 2,981. The 
executants of the mortgage and their sors 
were all impleaded in the mortgage suit., 


. In execution of the mortgage-decree, the 


mortgaged property was purchased by the 
plaintiffs. The mortgaged property consist- 
ed of two plots of land constituting the 
ancestral property of the family. These 
two plots were Nos. 164 and 166. Formal 
delivery of possession was given to the 
auctionspurchaser but when he attempted 
to take actual-possession, he was obstructed 
by Ohhotey Lal, the brother of Ajodhya 
and Babulal, two of the mortgagors. This 
Tesulted in a proceeding under s, 146, 
Criminal Procedure Code, which was decided * 
against the auction-purchaser with the 
result that he instituted the present uit 
for possession. The suit has been decreed 
by both the Courts below. 

In appeal by the defendants it is con- 
tended on the authority of the decision of 
the Privy Council in Benars Bank, Ltd, 


we 
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v. Hari Narain (1) that Rasiklal and Ajo- 
dhya had no authority to take the tikka 
lease and that the membere of the family, 
other than the executants of the mortgage, 
are not bound by the bond which was 
executed to secure the rent of the tikka. 
The particular passage in the judgment of 
their Lordships of the Privy Council on 
which reliance is placed is as follows : 

“The power of the manager of a joint family 
governed by the Mitakshara Law to alienate 
immovable property belonging to the family is 
defined in verses 27 to 29 of Ohap. I of the Mitak- 
shara, The judgment of the Board in Hunooman 
Persaud Ponday v. Babooee Munraj Koonweree (2) 
at p. 396*, relied on by the Bank, was founded 
apparently on those verses. A new business, their 
Lordships think, is not within the purview of those 
verses. It does not make any difference that the 
manager starting the new business is the father.” 

The particular item which their Lord- 
ships were dealing with, in citing that 
passage, was an item of nearly Rs. 4,000 
which had been borrowed for the purpose 
of financing a contracting business. It does 
not appear from the report of the case 
what the ordinary business, if any, of the 
family was. This passage is, however, cited 
by the learned Advocate for the appellants 
for ihe proposition that the karta of the 
joint family is in no circumstances autho- 
tized to commence any business or embark 
on any venture which may possibly im- 
peril the shares of the other members of 
the family in the ancestral property or to 
incur liabilities to finance such a business 
or venture. Prior to the decision of the 
Privy Council in the case cited above, there 
had been a divergence of views in the 
High (Courts in India ag to the powers of 
the karta of the family in this regard. One 
view was that the karta was never autho» 
rized to embark on a new business or ven- 
ture in such a manner as to incur liabilities 
on the other members of the family. The 
other view was that the manager had such 
authority but that the members of the 
family would not be bound unless it were 
shown that the venture was of such a 
nature as might reasonably be expected to 
be for the benefit of the family. In this 
Court, in Jan Muhammad v. Bikoo Mahto 
(3) at p. 8037, Ross, J. observed : 

(1) 54 A564; 137 Ind. Oas. 781; A IR1932P O 
182; 59 I A 300; Ind. Rul. (1932) P O 220; 36 O W 
N 826; 34 Bom. LR 1079; 550 LJ 583; 9OWN 
599; (1932) AL J 714; 36 L W 56; 63 M LJ 9; 
(193% M W N 788; 13 P LT 491 (P O). 
. (26M I A393; 18 W R 8l; 1 Sar, 552; 
Suther. 29 (P 0). 


(3) 7 Pat. 798; 116 Ind. Oas. 33; A IR 1929 Pat, 
130; 10 P L T81; Ind. Rul. (1929) Pat. 273. 
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“I quite agree that the manager of a joint family. 
has no authority whatever to affect or dispose om 
any portion of joint family property in order tc 
enable him to embark on speculative transactions 
but I cannot say that the mortgagee must, in each 
cage, satisfy the Court that the transaction Was 
bound to benefit the joint family. There is a 
certain clement of risk in every business transac- 
tion and if we are to hold that when the busines» 


. has succeeded and the entire family has benefited 


by it, that one ought not to uphold the mortgage 
transaction entered into by the manager to enable 
him to embark on such business unless the mort- 
gagee satisfies us that the business was bound to» 
succeed and that benefit was bound to accrue to the 
family, we would necesssrily handicap the managers 
of joint Hindu families and place a limitation on 
their powers, which would have the effect of stopp- 
ing all business transactions in every Mitakshara» 
family.” h 
In that case the purchase of the equity 
of redemption in a share in a property 
which was in the possession of the family, 
was held to justify a mortgage of joint 
family property. In Sheotahal Singh v. 
Arjun Das (4) Das and Adami, JJ. held 
that a mortgage bond executed to pay the 
premium for a lease taken for the benefit 
of the family was binding upon all the 
members. In Biswanath Singh v. Kayasta 
Trading & Banking Corporation, Ltd. (5) at 
page 457* Ross, J. observed that in cases of 
the present description it is necessary to 
examine the evidence as to the nature of 
the business for which the debt was in- 
curred for the purpose of ascertaining 
whether the act wasthe actofa prudent 
manager or not. In that case a mortgage 
of joint family property of petty samindars 
to raise funds to finance a speculative 
contracting business was held not to be 
binding on the members of the family. An 
analysis of the cases decided in this Court 
shows that a mertgageof joint family pro- 
perty to fnance a venture embarked on by 
the manager of a joint family for the 
benefit of the family (and not for his own 
benefit) only is binding cn the mem bers of 
the family, whether they in fact profited 
by the venture or not, provided it was of 
such a nature as a prudent manager 
would undertake and funds were in fact 
required to finance it. It is contended that 
since the decision of the Privy Council in 
Benares Bank, Ltd. v. Hari Narain 
(1), this view is no longer supportable. 
That question has been agitated in the 
Allahabad High Court on various occasions 


G) 1 P LT 138; 56 Ind, Cas, 879; AI R1920 
290; (1920) Pat. 155. 
Pat 8 Sat NU Ind. Oas. 405; A IR 1929 
Pat. 422; 10 P L T 379; Ind. Rul, (1929) Pat. 
581. : i 
arab naa a . 
*Page of 8 Pat. —[ Hd]. 
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‘since the decision in the Benares Bank case 
(1). In Inspector Singh v. Kharak Singh (6), 
Mukherji, J. in delivering the judgment of 
the Bench held that it was not competent 
to the manager of a joint Hindu family 
comprising minor members to raise monay 
on the security of the family property in 
order to start a new business, even if such 
business may reasonably be supposed 
likely to be a profitable one. That view 
was based on an interpretation of the 
decision of the Privy Council in Hunooman- 
persaud Pandey v. Babooee Munraj Koon- 
weree (2). In the opinion of Mukerji, J. 
‘the phrase “benefit of the estate’ which 
occurs in the judgment of the Privy Council 
in Hunoomanpersaud’s case (2), contem- 
plates a benefit “of a defensive nature” 
calculated to protect the estate from pos- 
sible danger or destruction and no benefit 
that could arise by any other means falls 
within the phrase as used in that case, 
This view was challenged in Jagat Narain 
v. Mathura Das (7,, which was decided 

by a Full Bench in which it was held that: 

“In order to sustain an alienation of joint family 

roperty made by the managing member of the 
‘amily, the transaction must be one which is for the 
_ benefit of the estate and such as a prudent owner 


would have carried out with the knowledge available 
to him at the time," 


Their Lordships who constituted the Full 
Bench expressly repudiated Mukerji, J.’s 
interpretation of the phrase “benefit of the 


estate" which occurs in Hunoomane 
persaud Pandey v. Babooee Munraj 
Kvonweree (2), and held that those 


words “are not limited to those transactions 
_ which are of a defensive nature.” The 
matter again came before a Full Bench 
of the Allahabad High Court in Ram 
Nath v. Chiranji Lal (8). In considering 
the effect of the decision of the Privy 
Council in Benares Bank, Ltd. v. Hari 
Narain (1), their Lordships held that 
while it is settled law that money borrowed 
for the purposes of an ancestral family 
business is per sea valid justification for 
alienation of family property without further 
inquiry on the part of the creditor, yet in 
the case of a business which is not ances- 
tral but newly started by the manager 
or father, the mere fact that money was 
required for such a ‘business is not in 
itself sufficient to justify an alienation 


(6) 50 A 776; 112 Ind. Cas. 881; A I R 1928 All, 
403; 26 A L J 517. 

(7) 50 A 969; 116 Ind. Cas, 484; A I R1928 All. 
454; 26 A LJ 841; Ind. Rul, (1929) All, 580 (F B). 

(8) 57 A 605; 155 Ind. Cas, 136; A IR 1935 All. 
221; (1935) 4 L J177; 7 RA 880 (FB. 
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of the family property. In such a case 
two separate questions arise: (7) was the 


business one which a prudent manager 


would start, and (ii? was the mortgage for 
legal necessity or for the benefit of the estate. 
If the business, though not ancestral, had 
become joint family business and was not 
the separate business of particular mem- 
bers, then there may be circumstances 
under which money required may either 
be for legal necessity orfor the benefit of 
the family and the family estate. At 
p. 619* the learned Chief Justice stated: 

“It seems to follow that the question whether the 
particular transaction in dispute was for legal 
necessity or was for the benefit of the estate and 
the joint family is something more than the mere 
question whether the money borrowed was required 
for the purposes of a new business. The fact that 
it was required for a new business would not be 
any justification. If in addition, thereto, it could 
be shown that there was either a pressure of 
necessity to continue that business as it was the 
mainstay of the family, or that the particular 
transaction was atthe time beneficial to the family 
and the family estate, the transaction would be sùp- 
ported, but, of course, on the latter ground. The 
question whether the transaction was for such 
benefit or not isa question of fact depending on the 
circumstances of the case, and it is for the Court to 
decide whether it was so beneficial and was such as 
an ordinary prudent manager would have entered 
into in the interest of the family.” 

Thom, J., another member of the Full 
Bench, referring to the decision in Benares 
Bank, Lid. v. Hari Narain (1), said that 
that case: 

“never intended to lay down the general proposi- 
tion that a loan taken by the manager of a joint 
Hindu family for the purpose of starting a new 
business could never be binding upon the minor 
members of the family. There is ample authority, 
not only in the original texts but in the decisions 
of the Privy Council and of this Oourt, for the 
proposition that where the starting of a new busi- 
ness is a prudent step taken by manager of the 
family for the benefit of the family, a loan taken 
for this purpose or for the carrying on of the new 
business is a valid loan and is binding on the 
minor members of the family.” 

Benares Bank, Ltd. v. Hari Narain (1) was 
considered in this Court recently by Wort 
and Varma, JJ. in Ganesh Prasad Singh 
v Sheogobind Sahu (9). In that case the 
karta of the family had taken a farming 
lease of a-ferry and had executed a mort- 
gage to raise money for that purpose. 
In a suit on the mortgage it was contended 
that the manager hed no authority to start. 
the ferry business or to bind the members 
of the family by the mortgage. Wort, J. 
in delivering the judgaent of thé Court 
said: 

“Had it been a question of the adult members 

(9) 18 P LT 796; 173 Ind. Cas, 242; A IR 1938 
Pat. 40; 16 Pat. 719; 4 B R230; 10 R P 393. 

*Page of 57 A—[Hd.] 
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only, I think I should have come to the conclu- 
sion that the plaintiff would be entitled to a 
decree for sale as regards the whole of the con- 
sideration. But the difficulty arises by reason of 
the existence of one minor member, and unless it 
can be held that the business was an ancestral 
business, or being joint family business, it was 
indeed for legal necessity, that is to say, legal 
necessity in connection with the joint family estate, 
the plaintiff would be entitled only to a decree for 
money. 

In the result, Wort, J. concluded that 
the borrowing of money in that ease could 
not in law be beld to be for justifying legal 
necessity qua the joint family estate. The 
important distinction between that case 
and the present one is that there is no 
indication either in the judgment or in the 
report of that case that the ferry-farming 
had anything to do with the avocations of 
the members of the family. In the present 
case the family of the defendants were 
cultivators and in addition to this, some of 
the members earned their living as zamin- 
dari servants, that is to say, tahsildars and 
patwaris, so that they were people well- 
qualified to judge the prudence of a trans- 
action such as that with which we are 
concerned in the present appeal, the trans- 
action itself being one closely related to 
the ordinary avocations of the members of 
the family, the only difference being that 
whereas ordinarily they cultivated the 
land, in this particular instance they were 
going to add to their cultivated land, lands 
from which the profit would be derived 
from rents paid by the tenants. The case 
decided by Wort and Varma, JJ. is also 
distinguishable from the present case in 
another repect. In that case, objection to 
the liability of the members of the family, 
including the minor, was raised in the mort- 
gage suit itself where it was open to all 
the parties to state what objections they 
had tothe transaction entered into by the 
karta. In the present case, although all the 
members of the family, except Chhoteylal, 
were impleaded in the suit on the mort- 
gage and had an opportunity of showing 
that they were not bound by the mortgage, 
they did not do so and are parties to the 
decree which has been passed. - Since, how- 
ever, Chhoteylal was not impleaded in the 
mortgage suit, it is open to him to show 
that the tikka in the present case was not 
@ prudent venture and that the mortgage 
is not binding on the members of the 
family: Now, instead of concentrating his 
attack on these points, what Chhoteyilal 
endeavoured to prove at the trial was that 
he himself was the karta of the family. In 
this he signally failed and the finding of 
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the Courts on this point is not challengedii 
in second appeal. | 
With regard to the other question, 
namely whether the venture was a pru- 
dent one or whether it was for the benefit 
of “the family, the Courts have found that 
although the evidence is meagre, it was one 
for the benefit of the family. The known 
facts about it are that it was a venture 
which had the express approval of three 
out of the four adult members of the family, 
namely the three members who executed 
the mortgage bond, that it was a venture, 
the prudence of which the adult members 
of the family were well able to judge owing 
to their ecnnection with zamindari mate 
ters, that no member of the family, except 
Chhoteylal, has challenged the transaction 
on the ground of its being imprudent or 
not for the benefit of the family and that 
there is nothing on the record of this case 
to indicate that the terms of the tikka were 
such as not to juetify a reasonable prospect 
of its turning out to bea profitable under- 
taking. Two recent decisions in the Court 
are relevant to the point in issue in the 
present case. In Jai Sahu v. Hadibandhu 
Behera (10) Dhavle, J. held that the power of 
the manager of a joint Hindu family to enter 
into transactions for the support of the 
family is to be judged (when in exercise of 
such power the family property is charged 
or alienated by the manager) by the con- 
sideration whether that transaction was 
one into which a prudent owner would 
enter. In that case the manager of a teli 
family executed a mortgage bond to provide 
funds for starting a grocery shop tosup- 
plement the income of the family which 
was not ina flourishing condition. It was 
held that a grocer's stop was neither a 
luxury nor a speculative transaction and 
that ihe mortgage was binding on all the 
members of the family. Benares Bank, 
Ltd. v. Hari Narain (1) was referred to. 
The second case, Lalji Singh v. Much kund 
Singh (11) is a decision of a Division 
Bench. The facts in that case were that a 
mortgage had been executed to raise money 
partly for the payment of a previous debt 
and partly for the purchase of 44 bighas 
of land situated about a mile and half from 
the residence of. the mortgagor's family. 
The suit on the mortg:ge was contested on 
the ground that there was no legal neces- 
sity for the loan. In delivering the judgment 


(10) A 1R1934 Pat. 462; 150 Ind, Cas, 355; 6 R 
31. 
(11) AI R 1934 Pat, 699; 154 Ind. Oas. 97;7 R 
P 418. i ° 
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of the High Court, -Mohammad Noor, J. 
observed: j 

“What was required to be done by the mort- 
gagees was a reasonable and honest enquiry that 
the purchase was being made for the benefit of the 
family. 1 have said that the usual livelihood of 
the family was cultivation. Augmenting the 
means of livelihood, unless speculative or risky, 
must be taken to be beneficial to the family.” 

In my view the decision of the Oourts 
below is right and is not open to challenge 
now. Another question raised by the learn- 
ed Advocate for the appellants arises in this 
way. One of the mortgaged plots, namely 
plot No. 166, has since been sold in execu- 
tion of a decree for arrears of rent. It was 
purchased by the superior landlord and 
settled with the present plaintiffs. It was 
contended that the decree in execution of 
which plot No. 166 was purchased, was not 
arent decree but a. money decree. That 
question dces not require decision having 
regard to the view we take with regard to 
the first question. In my opinion, this 
appeal must be dismissed with costs. 

Varma, J.—I agree. Mr. De on behalf 
of the appellants has framed his argument 
chiefly cn the decision in Benares Bank, Ltd. 
v. Hari Narain (1)and also on a decision of 
‘this Court in Ganesh Prasad Singh v. 
Sheogobind Sahu (9) to which I was a party. 
His argument that the business was a new 
one and therefore the other members of the 
family, besides the executants of the mort- 
gage bond, were not bound by the transac- 
tion, would have been effective if the facts 
of the present case were in any way similar 
to the facts which were dealt with in 
Benares Bank, Ltd. v. Hari Narain (1) or 
in Ganesh Prasad Singh v. Sheogobind 
Sahu (9). Except the word thika which 
occurs in Benares Bank case (1) as well 
as in the present case, there is not much 
similarity between the former case and 
the present one. In the Banares Bank case 
(1) the word thika mentioned meant the 
business of a contractor, but in this case 
thika is something like a lease of im- 
movable property taken by the present 
defendants. The Hindu Law recognizes a 
difference betweau ancestral business and 
a new business. The distinction was 
pointed out in Sanyasi Charan Mondal v. 
Krishnadhan Banerji (12) referred to in 
the Benares Bank case (1). In Ganesh 
Presad Singh v. Sheogobind Sahu (9) the 


(12) 49 I A 108; 67 Ind. Oas. 124; A I R 1922 
P O 237; 49 O 560; 30 M L T 228; 20 AL J 409; 
24 Bom. L R 700; 350 LJ 498; 43 M LJ 41; 
Oo M WN 364;260 W N 954, 16L W 586 
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mortgage debt was created partly for legal 
necessity of the family and partly for pay- 
ment of rent of aferry taken in lease, and 
the question involved was whether the 
mortgage was binding on the minor mem- 
ber of the family. 

The lawer Appellate Court had come to 
certain findings on which it was of opinion 
that the business for which the mortgage 
was executed was not ancestral and there- 
fore onthe decision of the Judicial Com- 
mittee in Sanyasi Charan Mondal v, Krishe 
nadhan Banerji (12) this Court held that 
the money borrowed for paying rent could 
not possibly in law be held to be for justi- 
fying legal necessity qua the joint family 
estate. Inthe present case the position is 
that the adult members of a family, includ- 
ing the karta belong to the agricultural 
class and their occupation is said to be that 
of cultivator. The question is that if they 
executed a mortgage bond, asa security 
for the lease, in order to extend the amount 
of land in their possession, whether it can 
be called first a business and secondly a 
new business. In business, taking into 
consideration the class of people from which 
these defendants come, it cannot be said 
that the taking of the thika was the start- 
ing of a new business and this view of 
mine is strengthened by the way in which 
the case was contested in the lower Courts. 
I do not find any mention of this line of 
argument in the judgment either of the 
Appellate Court or of the trial Court. The 
line of contest adopted by the defendants 
especially the present appellant No. 1 Chho- 
teylal, was that Rasiklal was not the karta 
of the family but it was he, Chhoteylal, 
who was the karta of the family, and there» 
fore the mortgage bond was not executed 
by a person who had the authority to bind 
the other members of the family. The 
written statement filed by the defendants 
in the case has been well summarized by 
the trial Court where, apart from the other 
formal defences taken up, the chief defence 
taken up by defendant No. 3, Chhoteylal, was 
that Rasiklal was never the karta of the 
family but that it was he who was the 
karta of the family all along; it was also 
contested that the sequrity bond was not 
for the benefit of the joint family. They 
never contested the suit on the basis that 
the bond was for the purposes of starting 
anew business. The decision of this Court 
in Lalji Singh v. Muchkund Singh (11) is 
very much in point, where Noor, J. observ- 
ed as followed: 

“Taking into consideration the fact that the 
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family was of cultivators, that they purchased a 
amall piece of land in the neighhourhood of their 
home, and that the purchase was made both by 
the father and the son, the purchase must be held 
for the benefit of the family.” — | 

I am, therefore of opinion, that on the 


findings of the Courts below, appellants’. 


appeal must fail and that the argument 
based on the decisions in Benares Bank, Lid. 
v, Hari Narain (1) and Ganesh Prasad 
Singh v.Sheogobind Sahu (9) is not at alt 
helpful to them in this case. 

D. Appeal dismissed. 
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OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), 0O. XXI, 
rr. 67, 68, 89—Scope of—Provisions are for protec- 
tion of judgment-debtor—Failure to comply with 
rr. 67 and 68—Court sale, if null and void—~Failure, 
if material irregularity—No steps to set aside sale 
taken—Court, if can treat sale as nullity, _ 
Provisions of O. XXI, rr. 67 and 68 of Civil 
Procedure Code, like the provisions of O. XXI, 
r. 69, have been designed for the protection 
of the judgment-debtors and for the pur- 
pose of ensuring that properties of such persons 
shall not be put to sale unless due publicity is 
given. to the fact that a sale is to be heldand a 
proper opportunity is afforded to bidders to attend 
the sale after proper notice has been given. | 
Failure to comply with the provisions of the Civil 
Procedure Code, which are contained under 
O. XXI, rr. 67 to 69, would not alone render a 
Court sale 8 nullity, but ‘it would be necessary for 
a person who is aggrieved by the non-compliance 
with these provisions to treat such non-compliance 
as a material irregularity which he must urge in 
a properly constituted application under O. XXI, 
x. 90, Civil Procedure Code. Where the judgment- 
debtors themselves took no steps to have the sale 
set aside on the ground that it had been vitiated 
by reason of any irregularity which arose by rea- 
gon of non-compliance with the provisions of 
O. XXI, r. 69, of the Code, itis not open to the 
Judge to treat the sale as a mere nullity which 
could be disregarded without having resorted to 
the requisite provisions of the Oode whereby a 
remedy has been provided to judgment-debtors 
under O. XXI, r. 90, for having a sale set aside 
in connection with which irregularities may have 
ocourred. Tassaduk Rasul Khan v. Ahmad Hussain 
(3) ang Gajrajmatt Teorain v, Saiyid Akbar 
Husain (4), relied on, Motahar Hossain v. Moham- 
mad Yakub D mo Gobardhan Behari v. Sarat 
Chandra 12), referred to. Pie j 
O. Rule from an order of the Additional 


District Judge, Mymensingh, dated April 
30, 1937. 
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Messrs. Jatindra Nath Sanyal and Nirmal 
Chakravavty, for the Petitioners. 

Mr. Annada Charan Karkoon, for the 
Oppcsite Party. 

Order.—This Rule is directed against 
an order of the learned District Judge of 
Mymensingh dated April 30, 1937, by which 
be set aside the order of the Munsif of 
Netrokona dated September 24, 1936. The 
decree-holders are the petitioners before 
this Qourt and it appears that in 1932 they 
obtained a mortgage decree against the 
opposite parties which they put into execu- 
tion in 1934. The first execution case was 
dismissed but in subsequent execution 
proceedings under an order dated May 31, 
1935, it was directed that a sale proclma- 
tion should issue fixing July 20, 1935, for 
the sale of the judgment-debtor'’s property. 
The sale was not actually held on that 
day nor was any adjournment order made 
under the provisions of O. XXI, r. 69, 
Civil Procedure Code, But we find that on 
August 19, 1935, the judgment-debtors’ 
property was put up to auction and sold 
to the decree-holders. The opposite parties 
thereupon applied to set aside the sale on 
May 21, 1936, their contention being that 
they only came to know of the sale on 
April 27, 1936. Their application was made 
on the grounds that the requisite processes 
had not been served and that the judgment- 
debtors had sustained material loss by 
reason of irregularities connected with 
publication and holding of the sale. It is, 
however, significant that in the petition 
addressed to the learned Munsif under the 
provisions of O. XXI, r. 90, Oivil Procedure 
Code no mention was made of the fact 
that there had been substantial non-com- 
pliance with the provisions of O, XXL r. 69, 
Civil Procedure Code, The learned Munsif 
heard the application on September 24, 
1936, and he found that the requisite pro- 
cesses had been duly served and he held 
that the petitioners ia that case had been 
unable to establish their contention that 
any fraud had occurred in connection with 
the sale and he further held that the 
application was barred by limitation. The 
judgment-debtors thereupon appealed. The 
learned Additional District Judge who heard 
tre appeal on April 30, 1937, appears to 
have accepted the finding of the first Court 
to the effect that the requisite processes 
had been duly served. But he further held 
that as there had been substantial non- 
compliance with the provisions of O. XXI, 
r. 69, Civil Procedure Code, the sale held 
on August 19, 1935, was a nullity and as 
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he found that the applicants had sustained 
substantial injury by reason of the sale 
he held that the judgment-debtors’ petition 
could not be rejected on the ground of 
limitation. 
which was held on August 19, 1935. 


A preliminary objection has been urged 
by the learned Advocate for the opposite 
parties on the ground that this Rule is 
incompetent on account of a defect of par- 
ties. It appears from a reference to the 
order book of this Court that opposite 
` parties Nos. 2,5 and 6 were properly repre- 
sented both in this Court and in the lower 
Oourt and as regards opposite party No. 21, 
it appears that the appeal against him was 
dismissed in the lower Appellate Court and 
he does not appear to be the person whose 
interests are in any way likely to be affec- 
ted at this stage. I do not consider that 
there is any force in this contention. The 
main point for decision in connection with 
this application is whether or not the 
learned Additional District Judge of My- 
mensingh was correct in holding that the 
sale which was held on August 19, 1935, 
was a mere nullity. This view obtains 
some support from the decision of this 
Court in Motahar Hossain v. Mohammad 
Yakub (1) in which Greaves, J. held that 
a sale was a nullity which had been held 
on a date other than that fixed for the sale 
of the property taken in execution. This 
decision was, however, discussed by Guha, J. 
in Gobardhan Behari v. Sarat Chandra (2). 
In that case the learned Judge made the 
following observations :— 

“Reference was made in this ccnnection to the 
decision of this Court in Motahar Hossain v. Moham- 
mad Yakub (1). In view of the observations made 
by the Judicial Committee of the Privy Oouncil 
from time to time, and regard being also had to 
the fact that in the case to which reference has 
been made above, there was no date actually fixed 
for the sale of properties, it would not lie in the 
mouth of the judgment-debtors, appellants in this 
Oourt, to say that thesale in the present case was 
one which could be avoided by them on the ground 
that it was a nullity, seeing that the sale in the 
present case wae fixed for a particular date, but 


could not be held on the date so fixed, because it 
was a holiday.” 


The observations of the Judicial Oom- 
mittee of the Privy Council to which 
Guha, J. refers are probably those contained 
in the judgments of the cases in Tassaduk 
Rasul Khan v. Ahmad Husain (3) and 


(1) 40 OL J 311; 84 Ind. Cas. 700; AI R 1925 
Qal. 201. 


(2) 37 O W N 146; 144 Ind. Oas. 779; AIR 1933 
Oal. 486, 6R 017. 


(3) 20 TA 176; 21 O 6g; 6 Sar. 324; 17 Ind, Jur. 
534 (P O), i ii 
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Gojrajmati Teorainv. Saiyid Akbar Husain 
(4). In the first of these cases their Lord- 
ships of the Judicial Committee discussed 
the effect of non-ecmpliance of the provisions 
of ss. 259 and 290 of the old Code which 
correspond to O. XXI, rr. 67 and 68 of 
the Code of 1908. These provisions like 
the provisions of O. XXI, r. 69, have been 
designed for the protection of the judgment- 
debtors and for the purpose of ensuring 
that properties of such persons shall not 
be put to sale unless due publicity is given 
to the fact that a sale isto be held and 
a proper opportunity is afforded to bidders 
to attend the sale after proper notice has 
been given. On the question of non- 
compliance with the provisions of s. 290 
of the old Code, their Lordships of the 
Judicial Committee made the following 
observations: 

“Tt was contended onthe part of the respondents 
that the non-compliance with the interval of 30 
days between proclamation and sale made the 
sale a nullity, Their Lordships cannot accede to 
that contention. The proceeding in thia case was 
brought by the respondents under s. 314, which 
deals with material irregularity, The non-com- 
pliance with the provisions for posting was a 
material irregularity ...... ..lm the present case 
the decree-holder failed to comply with the full 
requirements of s. 290 but both on principle and 
authority, their Lordships are of opinion that the 
case must be treated, as the respondents them- 
selves treated it, as one of material irregularity to 
be redressed pursuant to the provisions of s. 311, 
and in the application of that section it was in- 
cumbent on the respondents to have proved that 
they sustained substantial injury by reason of such 
irregularity.” 

Similarly in Gajrajmatt Teorain v. 
Saiyid Akbar Husain (4) cited above, their 
Lordships of the Judicial Committee were 
directly dealing with the question of non- 
compliance with the provisions of s. 291 
of the old Cade which corresponds to O. XXI, 
r. 69 of the new Code. The High Court 
had held that the omission to issue a fresh 
proclamation under s. 291 of the old Code 
was a matter concerning the publishing or 
conducting the sale within the meaning of 
s. 311, and that no regular suit would lie 
for the purpose of setting aside a sale 
which had been held in violation of the 
terms of s. 291 of the Code. With regard to 
this point, the judgment of the Judicial 
Committee was delivered by Lord 
Macnaghten who “made the following: 
observations ; 

“It appeafs, however, to have been assumed in 
the present litigation, and their Lordshifs assume 
for the purpose of their judgment, that the case 


(4) 341A 87; 29 A 196;9 Bom. L R602;110 WN 
424; 50 L J 334; 2ML 1133; 17M LJ 154;4AL 
J 329(P Q 
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came within s. 291, Oivil Procedure Code, and that 
-when the stay of proceedings was removed, a fresh 
proclamation ought to have been issued jn com- 
pliance with the terms of that section. The Sub- 
ordinate Judge held that, inasmuch as no fresh 
proclamation was issued, the sale was void and 
therefore he pronounced a decree in favour of the 
judgment-debtors. The Court of Appeal, assuming 
that a fresh proclamation ought to have been issued, 


held that the omission was an irregularity which - 


had involved no loss to the debtor: that the only 
course open to the judgment-debtors was to object, 
as they did, tothe confirmation of the sale, and 
that it was not competent for them to impeach 
the sale by regular suit, Their Lordships are of 
opinion that the decision of the High Oourt is 
perfectly right. The provisions of the Code of 
Civil Procedure are, in their opinion, clear on the 
point,” 

The two cases cited above appear to 
have been decided by the Judicial Oom- 
mittee on the general principle that failure 
to comply with the provisions of the Civil 
Procedure Code which are now contained 
under O, XXI, rr. 67 to 69 ofthe present 
Code, would not alone render a Court sale 
a nullity, but it would be necessary for a 
person who is aggrieved by the non-com- 
Pliance with these provisions to treat such 
non-compliance as a material irregularity 
which ke must urgein a properly consti- 
tuted application under O. KAT, r. 90, Civil 
Procedure Code, which corresponds to s8. 3411 
of the old Code. In this case, as pointed 
out above, the judgment-debtors themselves 
took no steps to have tke sale set aside 
on the ground that it had been vitiated 
by reason of any irregularity which arose 
by reason of non-compliance with the provi- 
sions of O. XXI, r. 69 of the Code, and I 
do not think that on the authorities which 
have been cited that it was open to the 
learned Additional District Judge to treat 
the sale as a mere nullity which could be 
disregarded without having resorted to the 
requisite provisions of the Code whereby a 
remedy has been provided to judgment- 
debtors under O. XXI, r. 90, for having a 
sale set aside in connection with which 
irregularities may have occurred. 


The finding of the first Court to the 
effect that the requisite processes had been 
duly served has not been set aside by the 
learned Additional District Judge and I do 
‘not think that it was open to him to go 
inté the question of non-compliance of the 
provisions of O. XXI, r. 69, Civib Procedure 
Code ahd to treat such non-compliance as 
nullifying the sale especially as this is a 
matter which was not raised in the grounds 
of appeal before him. It follows, therefore, 
that in my opinion the learned Additional 
District Judge has exercised his jurisdic- 
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tion illegally and with material irregalarity, 
His order is, therefore set aside and the 
decision of the first Courtis restored. The 
Rule is accordingly made absolute. The 
Petitioners are entitled to get all the costs 
incurred in this Rule. The hearing fee is 


. asseesed at three gold mohurs, 


D. Rule made absolute. 


BOMBAY HIGH COURT 
First Civil Appeal No. 23 of 1935 
April 4, 1938 
BROOMFIELD AND MAOKLIN, JJ. 
BAI HAVABU AND ofuERs—PLAINTIFFS 
APPELLANTS 
versus 
ISUP MUSA PATIL—Derenpant— 
RESPNODANT. 

Limitation Act (IX of 1908), s. 20 — Payment by 
debtor—No specification whether it is towards princi- 
pal or interest — Appropriation by creditor towards 
interest— Whether payment of interest as such or part 
payment of principal. 

Where money is paid by a debtor without specify- 
ing whether the payment is bowards interest or to- 
wards principal, leaving it to the option ofthe 
creditor to appropriate it as he likes, and the oreditor 
appropriates it wholly towards interest due, there is 
neither a payment of interest as such nor a part- 
payment of the principal within the meaning of s. 20, 
Limitation Act. Udaypal Singh v. Lakhmi Chand 
(1 and Ram Prasad v, Binaek Shukul (2), relied on. 
Lakshmi Naidu v. Gunnamma (3), referred to. 
Hem Chandra Biswas v. Purna Chandra Mukherji 
(4) and Bagha Co-operative Society v. Debi Mangal 
Prasad Sinha (5), explained. 

F. 0. A. against the decision of the First 
Olass Sub-Judge, Surat, in Regular Oivil 
Suit No. 551 of 1932. 

Mr. H. M. Choksi, for the Appellants. 

Messrs, M. B. Dave and N. N. Majumdar, 
for the Respondent. 

Broomfield, J.—This is an appeal from 
the decree of the First Olass Subordinate 
Judge at Surat dismissing the plaintiffs' 
suit to recover Rs. 9,360-3-4 with costs and 
future interest. The plaintiffs are the heirs 
of one Gorabhai Daudbhai and they brought 
their suit to recover sums lent by him to 
the defendant. The suit was based on a 
khata signed by the defendant on Septem- 
ber 17,1927. It was filed on October 21, 
1932, but it was sought to be brought in 
time by an alleged payment of Rs. 150 
by the defendant on August 15, 1930, on 
which date according to the plaintiffs, the 
defendant made an entry in his own hand 
in Gorabhai’s account book reciting this 
payment. The trial Judge held that the 
payment of Rs. 150 was not proved and that 
it was not proved that the entry in the 
account books, Ex. 54, is in the hand- 


1938 : 
writing of the defendant. The suit was 
accordingly dismissed as being barred by 
time. In support of their case as to the 
alleged payment of Rs. 150 0n August 15, 
1930, and of the writing of the entry in 
the account books, the plaintiffs examined 
Plaintiff. No. 2 and a witness Chunilal, 
Ex. 64. The plaintiffs’ case is that this 
Ohunilal was present when the defendant 
paid the money and wrote the entry in the 
accounts. Chunilal, however, does not sup- 
port the case on this latter point. He 

_ deposes no doubt that defendant paid the 
sum of Rs. 150 but he says that no writing 
was made in his presence. 

It has been argued on behalf of the 
appellants that the handwriting of Ex. 54 
when compared with the various khatas 
admittedly written and signed by the de- 
fendant, appears to be in his handwriting. 
No expert evidence was called on the ques- 
tion of handwriting. The learned trial 
Judge compared Ex. 54 with an application 
Ex. 73 made by the defendant in some 
proceedings in the High Court. The ori- 
ginal of this application was apparently 
produced in the trial Court, but it is not 
now available and we have no opportunity, 
therefore, of making the comparison on 
which the trial Judge relied. Comparing 
Ex. 54 with entries in the plaintiffs’ accounts 
admittedly made by the defendant, we find 
that there is undoubtedly a similarity in 
the handwriting. In our opinion, it is quite 
possible that Hx. 54isin the handwriting 
of the defendant so far as the examination 
of the handwriting goes. We are not pre- 
pared, however, to go further than that. 
Without any expert evidence to assist us, 
we are not prepared to hold on the evidence 
of the handwriting alone cr on that evidence 
supported merely by the somewhat uncon- 
vincing testimony of plaintiff No. 2 and 
Chunilal that Ex. 54 is writien by the de- 
fendant, Nor are we prepared to differ 
from the findidg of.the trial Judge that the 
payment cf the sum of Rs, 150 has not been 
proved by satisfactory evidence. 

The defendant set up an alibi. He said 
that he was nct in Surat on August 15, 
1930, that he went to Bombay on August 14, 
Stayed the night with one Alaudin in 
Bombay and tLe two following nights in 
a Musafarkhana. Entries from the register 
kept at tLe Musafarkhana have been pro- 
duced and they appear to show that he 
arrived on August 15, and left on August 17. 
It is also proved that on August 16, the 
defendant presented an application in the 
High Court for a certified copy of a certain 
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document. The application borea stamp 
on which the date, August 15, 1930, is 
written. That would not show, however, 
that the defendant was necessarily in Bom- 
bay on the 15th; tha stamp might have been 
obtained for him by somebody else. All 
the evidence preduced by him in fact would 
be consistent with h's having been in 
Surat on the morning of the 15th and hav- 
ing left for Bombay in the middle of that 
day, except the evidence of witness Alaudin, 
Ex. 75, who depcses that the defendant 
came on August 14, and spent the night of 
that day with him. Ib may be that the 
evidence of Alaudin made a favourable 
impression on the trial Judge. He says in 
fact that Le believes his evidence. But it 
is not easy to see how he can be positive 
about the date. On the whole it can hardly 
be said that this alibi evidence could be 
regarded as sufficiently strong to rebut 
satisfactory evidence on the other side to 
show that the defendant was in Surat on 
the morning of the 15th. As I have said, 
however, the plaintiffs have not been able 
to produce satisfactory evidence of that 
fact and any weaknesses there may bein 
the defendant's evidence do not assist them. 


As we feel we must accept the- lower 
Court’s finding on the question of fact, that 
is sufficient to dispcse of the case. But I 
may say that even if we had held it proved 
that the payment was made as alleged on 
August 15, 1930, and that the entry about 
it is in the defendant's handwriting, it 
would not follow that the bar of limitation 
would be saved. The plaintiffs have to 
rely ons. 20 (1), Limitation Act. It pro- 
vides that : 

“Where interest on a debt or legacy is, before the 
expiration of the prescribed period, paid as Such 
by the person liable to pay the debt or legacy, or 
by his agent duly authorized in this behalf, 

or where pait of the principal of a debt is, before 
the expiration of the prescribed period, paid by the 
debtor or by his agent duly authorized in this 
behalf, a fresh period of limitation shall be com- 
puted from the time when the payment was made: 

Provided that, save in the case of a payment of 
interest made before January 1, 1928, an 
acknowledgment of the payment appears in the hand- 
writing of, or in a writing signed by, the person 
making the payment.” 

There is no evidence whatever in this 
case from which it would be possible, to” 
infer that this money, if paid by the defen- 
dant at all, was a payment of intgrest as 
such. There is no suggestion even that any 
intimation was given by the defendant that 
this payment or any payment by him was 
to be appropriated to interest. On the 
other hand in the notices sent before the 


846 


suit, Ex. 55, and in the plaint itself, the 
Payment has been treated as a payment 
towards interest, and it has been so appro- 
priated in the plaintiffs’ accounts.. That 
being so, if can hardly be regarded as a 
payment of part ofthe principal, for there 
is nothing whatever to contradict or explain 
away the admission made by the plaintiffs 
themselves. 

In Udaypal Singh v. Lakhmi Chand (1), 
it has been held by a majority of the 
Full Bench that where money is paid by 
a debtor without specifying whether the 
payment is towards interest cr towards 
principal, leaving it to the option of the 
creditor to appropriate it as he likes, and 
the creditor appropriates it wholly towards 


interest due, there is neither a payment of | 


interest as such nor a part payment of the 
principal within the meaning of s. 20, 
Limitation Act. The Court approved the 
view taken by the same High Court in Ram 
Prasad v. Binaek Shukul (2). 

The learned Advocate for the appellants 
drew our attention to Lakshmi Naidu v. 
Gunnamma (3) where the view was express- 
ed (p. 420*) that where the payment is 
evidenced by a writing which is signed 
by the person making the payment, it 
makes no difference whether the payment 
is held to be for interest or for principal 
or for both, and in support of this pro- 
position Hem Chandra Biswas v. Purna 
Chandra Mukherji (4) was cited. The Cal- 
cutta Court, however, in that case did not 
hold that it makes no difference. What 
was held in that case was that where 
payments are made towards a debt, but 
there is nothing to show whether they had 
been made in respect of principal or inter- 
rest, the Court is entitled to find out on the 
evidence for what purpose the payments 
were made. It was a second appeal, The 
Court of first appeal had found asa fact 
that the payment was a payment towards 
the principal. The High Oourt accepted 
that finding inspite of the fact that the 
creditor had appropriated the money 
towards interest. There are some 
observations in the judgment of Fletcher, J. 


(1) 58 A 261; 159 Ind. Cag 387;A I R 1935 All. 946; 
(1935) A L J 1029; 1935% L R 1107; 8R A 428 


F B). 
‘ 2) 55 A 632; 144 Ind, Cas, 899; A I 1933 All. 453; 
(1933) ASL J 980; 6 RA 5. 

(3) 58 M 418; 154 Ind. Oas. 1053; A I R 1935 Mad, 
101; 68 M L J 470; 41 L W 94; (19385) MW N17; 7R 


M 535. 
(4) 44 C 567; 35 Ind, Oas. 638; AIR 1918 Oal. 891; 
_ 22 0 WN 190, 

*Page of 58 M.—[Hd,] 
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at p. 571* which rather suggest that the 
learned Judge considered that a payment 
of interest which is not shown to have been 
a payment of interest as such should always 
be taken to be a payment of principal. If 
that was really intended, I must say with 
respect that I am unable to agree. There 
are three categoriss of payments and not 
two. There may be a payment of interest 
as such, there may be a. payment of interest 
which does not comply with the require- 
ments of s. 20, and thirdly, there may bea 
payment of part of the principal. In acase . 
like the present, where there is evidently 
and admittedly no payment of interest as 
such, it is necessary for the creditor to 
prove that there was a payment of part cf 
the principal, and if he has in fact appro- 
priated the payment towards interest, it 
must, to say the least of it, be extremely 
difficult for him to establish that position. 

Reference was also made in the argu- 
ment to Bagha Co-operative Society v. 
Debi Mangal Prasad Singh (5) where 
Wort, J. has indicated some disagreement 
with the view taken by the Allahabad Full 
Bench in Udaypal Singh v. Lakhmi Chand 
(1). But what was actually decided was 
that where a creditor appropriates a pay- 
ment towards interest and the debtor con- 
sents to the appropriation, it may be treat- 
ed asa payment of interest as such within 
the meaning of s. 20, That may be so, 
but it does not assist the appellants be- 
cause there is no suggestion that the defen- 
dant in this case did consent to the appro» 
priation or that he was awareof it. The 
appeal must be dismissed with costs, 

U. Appeal dismissed, ` 

(5) 16 Pat. 27; 170 Ind. Oas. 130; A IR 1937 Pat. 410; 
18 P L T 309; 10 R P 83; 3B R 668. 

*Page of 44 O.—[ Ed] 








CALCUTTA HIGH COURT 
Civil Appeal No. 1999 of 1936 
January 31, 1938 
M. O. Quos, J. 
UCHMATAN BIBI, wjo 
Kazi ABDUL AZIM AND oraprs— 
DEFEN DANTS— APPELLANTS 
versus 
RAJENDRA NATH SANYAL AND OPHERS 
— RESPON DENTS. 

Hindu Law—Co-widows—They take as joint tenants 
with right of survivorship—One, if can relinquish her 
share in favour of another— Agreement at time of such 
transfer that neither she nor her successora would 
claim it back—Transfer held not relinquishment of 
her right of survivorship. 

Under Hindu Law, when there ard two or more 


kag ah 
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~vidows succeeding as co-sharers to the estate of 

heir deceased husband, they take as joint tenants 
with rights of survivorship and equal beneficial 
snjoyment. The right of survivorship may be re- 
Minquished by agreement between the widows. But 
«where one of the widows in transferring her share to 
her co-widow asserts that neither she nor hersucces- 
«sors would claim that share, itis not the same thing 
= say that she relinquished the right of survivor- 
«<S21p. 

0. A. from the appellate decree of the 
Sub-Judge, Burdwan, dated May 27, 1936. 

Lala Hementa Kumar and Mr. Go- 
pendra Nath Das, for the Appellants. 

Mr. Jatindra Nath Sanyal, for the Res- 
pondents. 

Judgment.—This is an appeal by the 
defendants in a suit for declaration of title 
and recovery of khas possession of the lands 
in suit consisting of two gardens. Upon 
hearing the learned Advocates on both sides, 
it appears that the lands in suit belonged 
to one Ramdoyal who held the same on a 
rental of Rs.3 per annum. He died in 
April 1914 leaving two widows Atarmoni 
and Saroshi Bala. Atarmoni made a deed of 
relinquishment of her share to the younger 
widow Saroshi Bala who, however, died in 
1916 and thereby Atarmoni again possessed 
her husband's estate as the surviving 
widow. While she was possessing the lands, 
one of the landlords under whom she held 
another jama instituted a suit and obtained 
a decree, The decre was transferred to 
another person who executed it and attach- 
edthe landsin suit. The attachment was 
made on June 21,1919. Within a month 
thereafter the widow Atarmoni transferred 
these lands on July 30, 1919, to Jugalmohini, 
the mother of the two reversioners, Pach- 
couri and Satcowri. Later, on May 19, 
1920, the defendants purchased the lands 
from the said Jugalmohini. The sale in 
execution was held on September 1, 1919, 
and the plaintiffs were the auction-pur- 
chasers. The sale was made final on De- 
cember 8, 1919, and the plaintiffs took deli- 
very of possession on May 30, 1920. . The 
suit was instituted on October 9, 1931. 

The first question in appeal is whether 
the plaintiffs having bought in auction the 
lands against Atarmoni purchased the whole 
16 annas interest or only 8 annas interest 
of Atarmoni. The point arises in this way. 
It is urged that when Atarmoni transferred 
her 8 annas interest to Saroshi Bala, she 
thereby relinquished her right of survivor- 
ship to that share and so when Saroshi 
Bala died, Atarmoni inherited the 8 annas 
interest of Saroshi Bala, but the 8 annas 
which Atarmoni transferred to Saroshi Bala 
would go immediately to the reversioners, 
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viz., Pachecouri and Satcowri. The trial 
C.urt accepted this view and gave the 
plaintiffs a decree as to 8 annas share. The 
learned Subordinate Judge has rejected the 
view and held that Atarmoni possessed 
the whole 16 annas share on the death 
of Saroshi Bala. Under Hindu Law, when 
there are two or more widows succeeding 
as co-sharers to the estate of their deceased 
husband, they take as joint tenants with 
tights of survivorship and equal beneficial 
enjoyment. The right of survivorship may 
be relinquished by agreement between the 
widows. It is urged in this case that by 
the Nadabi deed, Atarmoni relinquished 
her right of survivorship. Portions of the 
document were readin Court. They only 
show that Atarmoni in transferring her 
share to Saroshi Bala asserted that neither 
she nor her successor would claim back 
that share. That is not equivalent to say 
that she relinquished the right of survivor- 
ship. As a matter of fact, Atarmoni was 
the elder widow and Saroshi Bala was the 
younger widow and in ordinary course 
Saroshi Bala would survive Atarmoni. But 
it so happened Lhat Saroshi died soon after 
the Nadabi deed was executed and Atar- 
moni thereby became the sole surviving 
widow possessing the whole estate of the 
husband. 

The next question urged is that the suit 
fails on the ground of limitation. This 
ground has been rejected by both the Courts 
below. Upon the facts, it appears that 
plaintiffs’ suit is within 12 years of the 
date of their auction-purchase, and, there- 
fore, they are within time. The defendants 
actually purchased on May 19, 1920, namely 
some time after the auction-purchase by 
the plaintiffs. By that purchase of 1920 
they cannot take away the plaintifis’ right. 
It is urged that the defendants purchased 
from Jugalmohiai who had purchased on 
July 30,1919, and as her successor, they 
can claim to add the time during which 
she was in’ possession to which the finding 
of the Court is that the sale by Atarmoni 
to Jugalmohini on July 30, 1919 ,was void 
inasmuch as the properties had been 
attached before the date of sale. The Courts 
found that when Atarmoni found that the 
property was going t be sold in execu- 
tion of a rent decree, she to avoid the Court 
sale made a fraudulent transfer in favour 
of Jugalmohini, the widowed mother of the 
reversioners. lt was urged by the learned 
Advocate that the Courts below committed 
an error in ;jthrowing the onus on the point 
of limitation upon the defendents. What 
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was that the plaintiffs having come within 
12 years of their auction-purchase, they 
were within time and the defendants’ deed 
showing that they had purchased after the 
auction=purchase of the plaintiffs they could 
not resist the plaintiffs’ suit and if they 
wanted to resist it by showing previous 
possession, the onus was upon them. I do 
not think, in the cirenmstances of the case, 
the observation of the (Oonrt below was 
wrong. The appeal is dismissed with costs. 
D. Appeal dismissed. 





LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 766 
of 1937 
January 18, 1938 
Dare Singa, J. 
Firm PRABHU DYAL BALKISHAN DASS 
—- PETITIONERS 
versus 

BHONDU MAL AND OTAERS—-RESPONDENTS 

Civil Procedure Code (Act V of 1908), s 51— 
Arrest of judgment-debtor—Contumacious conduct 
and not mere inability to pay is necessary. h 

Under the new Oivil Procedure Code, arrest is 
not possible unless there has been some contuma- 
cious conduct on the partof the judgment-debtor 
and mere inability to pay does not justify arrest. 

C. Misc. P. for stay of execution in 
F.. A. No. 465 of 1936. 

Mr. Vishnu Datt, for the Petitioners, 

Mr. Shamair Chand, for- the Respon- 
dents. 


Order.—This is an application for stay 
of execution by way of arrest. An affidavit 
has been put in by the decree-holder in 
para. 3 of which it" is stated that the judg- 
ment: debtor has mortgaged and sold all his 
available property and hence has made the 
execution of the decree impossible. In 
para. 6 it is stated that the appellant is 
delaying the printing of the record. This 
allegation does not appear to be correct. 
In para. 7 it is stated that loss will be 
caused to the decree-holder. On the applica- 
tion for arrest only notice has been issued 
by the Court to the judgment-debtor to 
show cause. Under tke new Act arrest is 
not possible unless there has been some con- 
tumacious conduct oa the part of the judg- 
ment-debtor and mere inability to pay does 
not justify arrest. At present, 1 cannot 
decid& whether there has been any con- 
tumacy in the conduct of the judgmeut- 
debtor but, 1 see no reason why there should 
be any stay of the proceedings for arrest. 
The Oourt below can decide whether it is 
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true as alleged that the judgment-debtor 
has done away with the entire property 
available and whether the proceeds of the 
alienations are available for the discharge 
of this debt. The judgment-debtor is 
unable to deposit security for the decretal 


amount. I therefore dismiss the petition 
for stay. No order as to coste of this 
Petition. 

D. Petition dismissed. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1079 cf 1937 
December 16, 1937 

BARTLEY AND NASIM Ant, JJ. 
BON BEHARI MUKHERJEE— 
PETITIONER : 


versus 
MAKHAN LAL MUKHERJEE anp 


ANOTHER— OPPOSITE Party 

Bengal Municipal Act (XV of 19325, ss. 39-B, 43, 
36—Order on petition under s. 36—High Court, if 
can interfere—Government of India Act, 1935, (25 & 
26 Geo. V, Ch. 42), s. 224. 

Where a Court passes an order on a petition 
under s.36, Bengal Municipal Act, setting aside the 
election and directing fresh election, the provisions 
of ss. 3%B and 43 of the Act, are sufficient to 
debar the High Court from maxing any order by 
way of interference with that decision, Nor can 
the High Court interfere under s, 224, the old s. 107, 
Government of India Act. 

O. Rule issued from the order of the Dis- 
trict Judge, 24-Parganas at Alipur, dated 
June 16, 1937. 


Messrs. Benayak Nath Banerjee and 
Paritosh Sarkar, for the Petitioner. 
Messrs. Girija Prasanna Sannyal, 


Ramaprosad Mukherjee and Umaprosad 
Mukherjee, for the Opposite Party. 


Bartley, J.—This matter was argued 
before us by the learned Advocate for the 
petitioner at very considerable length, but 
it can, we think, be briefly disposed of. 
The Rule was issued on the opposite party 
to show cause why anorder made by the 
learned District Judge of the 24-Parganas, 
upon a petition under s. 36, Bengal Muni- 
cipal Act, should not be set aside. That 
order itself set aside the election of the 
petitioner as a Municipal Commissioner for 
Ward No. 4 of the Khardah Municipality 
and directed afresh election. Against that 
decision the present Rule has been obtained. 
In our opinion, the Rule must be discharged 
on the short ground that the provisions 
of s. 39-B, read with s. 43, Bengal Municial 
Act, preclude us from callingin question 
tke order of the learned District Judge. 
That order was made on an election peti- 
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tion filed under s.'36 of the Act, and 
challenging the validity of the election upon 
grounds not excluded by tue Proviso to the 
section. The learned Judga set aside the 
election on the ground that the nomination 
paper of the petitioner, the opposite party 
in this rule, had been improperly rejected, 
a decision within the terms of s. 38 (d) of 
the Act. Section 39B of the Act, jays down 
that the decision or order of the Judge 
under s. 38 shall be final, and under the 
provisions of s. 43 of the same Act, no order 
passed in any proceedicg under ss. 36 to 40 
(both inclusive) shall be called in question 
in any Court. In our view, the provisions 
of ss. 34-B and 43 of the Act, above referred 
to, are suficient to debar us from making 
any order by way of interference with the 
decision of the Court below. 

It was suggested that if we held that the 
Code of Oivil Procedure could not be 
invoked in this case, we. might still intervene 
unders 244, the old e. 107, Government of 
India Act. In view, however, of the actual 
wording of that section, we cannot see any 
force in this contention, This Rule must 
accordingly be discharged with costs— 
hearing fee, three gold mohurs. Let the 
record be sent down as early as possible, and 
the counter-affidavit be amended as prayed 
for, and kept on the record. 

Nasim Ali, J.—I agree. 

De Rule discharged. 


pa 


PATNA HIGH COURT | 
Civil Appeal No, 150 of 1935 
May 4, 1938 

FAZL ALI AND Manowak LALL, JJ. 

MAHABIR DAS—PLaINTIFF—A2PBLLaNt 
versus 
UDIT NARAIN VERMA AND oTaBES— 
DEFENDANTS —ResPpon DENTS 

Will—No probate—E fect — Receiver—Two persons 
asserting riyhts as landlords—meceiver appointed to 
take charge of property during dispute His position 
—bona fide settlement by him — Whether binding on 
rightful owner — Landlord and tenant — Sutt for 
ejectment—Land within zemindari— Production of 
genuine rent recipts by defendants —Defendants have 
right to remain on land — Religious Hndowment— 
Mahant— Whether can grant permanent settlement. 

When the willis not probated, no righis of any kind 
can be founded upon it, 

Where during a suit regarding a dispute between 
two persons asserting rights as landlords, & Receiver 
is appointed, he is the landlord for the time being 
and where he makes a bona fide settlement iu the 
interest of the estate, in the ordinary course of 
management, it is binding on the rightful owner. 
Second Appeal No. 1034 of 1912 followed. 
vires Singh v. Ramearekh Singh (1), explain- 
[a 4 os 
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Where the landa, in suit for ejectment are admitted 
to bein village within the ambit of the zemindari 
of the plaintiff, the onus is on the defendants to prove 
their tenancy. But if the rent receipts produced by 
the defendants are genuine, it must follow that they 
have proved their right to remain upon the lands. 
Tf the receipts were gonuing, it must be, not merely 8 
recognition of some tenancy but of a ratyatt tenancy, 
and the question whether occupancy right has been 
acquired would then depend upon the surrounding 
circumstances in the case and if the person to whom 
receipts bave been granted is able to show that he 
has been in continuous and unbroken possession for 
the statutory period, he would acquire rights as an 
occupancy raiyat, Chandra Churdeo v. Laldhart 
Prasad Singh (3), relied on. [p 853, col. 2.] 

A mahant can grant a permanent lease of math lands 
provided such a settlement ig made in the ordinary 
course of management, Jai Krishna Puri v. Bhukhal 
Gope (4 , Maharanee Shibessouree Debia v. Mothoora- 
nath Acharjo (5) and Bhabani Charan Bantkya v. 
Suchitra Baisnabi (6), relied on. [p. 854, col. 1.] 

O. A. from the original decree of 
the Sub-Judge, First Oourt, Monghyr, 
dated May 31, 1935. , 

Messrs. B.C. De, A. K. Mitra and D. C. 
Varma, for the Appellant. 

Mesars. Sarjoo Prasad, Parsuram Prasad 
Varma, K. Dayal, Ramnandan Prasad, 
Ram Chandra Prasad Varma and Girjanan- 
dan Sahay, for the Respondents. 


Manohar Lali, J.—Tnis is an appeal 
by the plaintiff against the judgment and 
decree of the learned Subordinate Judge of 
Monghyr, dated May 31, 1935, by which 
he dismissed the suit of the appellans 
which was iustituted on March 17, 1934, 
to eject the defendants first party. Tne 
defendants second party were impleaded 
in the action as batatdars under the 
defendants first party. Defendants No. 3, 
Balesar Prasad, has admittedly been 
impleaded useless.y a6 a defendant. It 
is convenient to set out here the circum- 
stances which led up to the institution 
ofthis suit and which though apparently 
ofa complicated nature are extremely 
simple. The lands in dispute, with an 
area of 50 bighas 15 kathas and 10 dhurs 
is situated in Village Lakho withia she 
proprietary right of Mahant Jagannath 
Das of Bishanpur Asthal in Begusarai 
Thana. This mahant in the year 1925 
executed 2a registered document, which 
has been spoken of in these proceedings as 
a mahantnama, by which he appointed 
the appellant, his trustworthy chela, asa, 
mahant from that date and authorized 
him to get his name registered in the 
Collecorate Department which “was 
immediately done. ‘The old mahant owing 
to ill-health then proceeded to Calcutta, 
on his return he found the attitude of the 
new mahani entirely changed towards 


650 
him. For thisreason as well as for other 
reasons which need not be stated here the 
old mahant cancelled the mahantnama 
and this led to the institution of a number 
of criminal proceedings between the old 
are ee new mahant beginning from July 
1927, 

Ultimately the matter was taken to the 
Civil Courts and a regniar title suit No. 99 
of 1928 was instituted by the old mahant 
on November 24,1928, for a declaration 
thatthe old mahant was still the mahant 
of the Bishanpur Astha], that the new 
mahant had no right whatsoever to the 
mahantship of the said Asthal and its pro- 
perties, thatthe new mahant bythe deed 
dated July 12, 1925, was constituted as a 
future mahant after thedeath of the old 
mahant, that the said deed did not confer 
any present right or title to the properties 
attached to the schedule of the plaint or to 
the asthal, that by the deed dated July 
23, 1927, the nomination of the defendant 
as a future mahant has been cancelled and 
the defendant has no right to the mahant- 
ship of the asthal in future, that the 
defendant has fraudulently and wrongly 
got himself recorded as proprietor and 
that the plaintiff is entitled to have the 
name of the defendant removed from the 
Collectorate register wherein he has been 
recorded as proprietor. The plaint also 
asked for confirmation of possession over 
the properties of the asthal and for other 
incidental reliefs. During the pendency 
of this suit, a Receiver who was appointed 
by the order of the learned Judge dated 
February 25, 1929, took charge of the 
asthal properties and realized rents from 
the tenants forthe period of his Receiver- 
eship which appears to have ended in 
September or October, 1930, as the con- 
tending parties were able to compose their 
differences by that time by a petition 
which isto be found at p. 65 of the 
record bearing date August 26, 1930, 
The old mahant died on May 9, 1931, and 
the present plaintiff becamethe rightful 
mahant. 

On September 19, 1931, the Sub-Ins- 
pector of Begusarai reported to the Sub- 
Divisional Officer that a breach of peace 

. Was imminent dwing to a dispute arising 
between the plaintiff and the defendants 
first party as to the possession of the 
lands in dispute in the present case. 
The learned Magistrate made an emer- 
gency order under s. 144, Criminal 
Procedure Code on September 21, 1931, and 
subsequently on October 2, 1931, proceed- 
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ings under s 145, Oriminal Procedur: 
Code were drawn up. In these proceedings 
the claim `of the first party was that he 
was entitled to khas possession of the 
landsin dispute which were khudkash: 
landsof the asthal and that the second 
party was illegally trying to interfere witbe 
this possession. The claim of the second 
party, that is to say, the defendants first 
party in the present action, was, as is 
now, that the lands in dispute were 
settled with one Chaturbhuj Sahay, 
Mukhtar, by the old mahant by means 
ofa hukumnama dated September 18, 
1921, on receiving a salami of Rs. 4,860 
and agreeing to recsive the rent at the 
rate of Rs. 4 a bigha and that Ohaturbhuj 
continued to be in pəssession on paying 
rents for the years 1329, 1330, 1331 to 
1334 Fasli (in which year he died in the 
month of Baisakh) as evidenced by receipts 
Exes. A(2), A (3), A(t) and A (6) that 
thereafter the defendants first party, who 
succeeded to the rights of Obaturbhuj in 
these lands by virtue of a certain will or 
a gift, continued in possession and paid 
rent for these lands for the year 1335 Fasli 
as evidenced by receipt Ex. A (7) to the old 
mahant and that when the Receiver came 
into pessession the defendants first party 
paid rent to him forthe year 1336 on May 
7, 1929, and obtained a receipt (Ex. A) 
and also paid a portion of the rent for the 
next year in 1337 and obtained a receipt 
Ex. A (1). The defendants also produced 
a receipt Ex. A (5) for the year 1338 Fasli 
by which it is stated they paid the amount 
in arrears tothe old mahant amounting to 
about Rs. 3980n April 27, 1931. In this 
state of affairs, it was alleged the old 
mahant died but the present mahani re- 
fused to acknowledge the title and posses- 
sion ofthe defendants first party with the 
result that the matter was taken in Cri- 
minal Courts. The learned Sub-Divisional 
Officer in an elaborate judgment, daed 
July 14, 1932, held that the hukumnama was 
a most suspicious and untrustworthy 
document, that although it bore the 
signature of the old mahant, it appeared 
to be antidated and in any case the 
document being unregistered was inad- 
missible in evidence; but he found that 
the old mahant had actually settled the 
lands with the defendants first party who 
were let into possession in 1927 or 1334 
Fasli; he also believed therent receipts. 
granted by the Receiver. He accordingy 
held that the defendants first party came 
into possession of the disputed land 
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in 1927 and have remained in possession 
ever since. Being aggrieved by this 
order, the present suit has been lodged. 

The only points that are seriously in 
controversy in the present litigation are 
whether Chaturbhuj and after him the 
defendants first party obtained any rights 
whatsoever toremain in possession of the 
lands in dispute as tenants on the stipu- 
lated jama calculated at the rate of Rs. da 
bigha. The learned Subordinate Judge in 
a careful judgment has come to the 
conclusion that the story that Chaturbhuj 
paid a salami of Rs. 4,860in return for a 
mere unregistered dccument (the hukum- 
nama) by which he obtained perpetual 
lease of a large area of land is absolute- 
ly unbelievable. He has given cogent 
reasons for coming to this conclusion and 
although we were invited in an elaborate 
argument on behalf of the respondents 
to hold otherwise, we have no hesitation 
whatsoever, in agreeing with the learned 
Subordinate Judge in his conclusion. A 
mere look at the hukumnama shows that 
itis a got-up document, There is no 
witness who comes to prove the passing 
of this large salami nor isis evidenced 
by any receipt granted by or on behalf 
of the old. mahant. The document is 
unregistered and bearing in mind that 
Ohaturbhuj was a mukhtar, itis unbeliev- 
able that he will part with such a large 
sum and be content with receiving a mere 
unregistered hukumnama. The question 
then arises whether there is any other 
evidence cf a reliable character to prove 
that Chaturbhuj had entered into posses- 
sion of the disputed lands as atenant from 
some time ‘befcre his death and if he 
continued in possession as a tenant till 
Baisakh, 1334, when he died. It is un- 
necessary to decide this question because 
whatever rights, if any, Chaturbhuj had 
acquired by the so-called hukumnama of 
September 18, 1821, disappeared with his 
death. The defendants first party do not 
claim as heirs of Chaturbhuj. Sheonan- 
dan Prasad, who is defendant No. 2 in the 
action, says in his evidence at p. 43 as 
anlions í í 

“Ohaturbhuj Sahai brought 
her childhood aad Performed a $ ane 
my kosh, I lived with Ohaturbhuj—I do not know 
if Ohaturbhuj requested my father to give me in 
adoption. There is no paper to show that he brought 
me up. 

A few lines laterhe says: “Chaturbhuj 
and his wife execuled a registered will 
about 15 years ago.” But it may be noticed 
here thatthe - willis not probated and 
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therefore, no rights whatsoever, 
founded upon this will. Bo far 
lands in dispute are concerned, 
sought to be made out by this witness 
that Chaturbhuj told him that he had 
taken a settlement in the name of Udit, 
defendant No. 1, as he had already 
executed a willin his favour and added : 
“I did not conclude from this that he 
intended Udit to be owner of the suit land.” 
The evidences of Palakdhari Jha (D. W. 
No.9) isto the same effect. He says 
at p. 38: 

“Ohaturbhuj gifted allhis properties excepting 
the suit land to Sheonandan, He made an oral 
gift ofthesuit land to Udit. I do not know 
when this oral gift was made.” 


Itisclear from a mera perusal of the 
oral evidence of this defendant—and this 
is all the evidenceon the case on this 
topic—that the defendants have no right 
whatsoever to the inheritance of Chaturbhuj 
and therefore can have no right whatso- 
ever tothe lands in suit as heirs or 
as transferees from Chaturbhuj—the result 
is as I have stated already that the rights 
of Chaturbhuj disappeared with his death, 
It was, however, argued on behalf of the res- 
pondents that the receipts Exs. A and A (1) 
granted by the Receiver for 1336 and 1337 
fasliand the receipt, Ex. A (5), granted by 
the old mahant for 1338 Fasli are them- 
selves sufficient toshow that these defen- 
dants were recognized as tenants of the 
disputed lands. The learned Subordinate 
Judge has relied up-n these receipts. I 
do not see any reason whatsoever why this 
Court should not rely upon the receipis. 
Exs. A and A (L). Basdeo Narain, witness 
No. 6 for the defendants, gives his evidence 
in very clear terms that he was a Tahsildat 
of village Lakho under the Receiver and 
that he granted receipts to Udit under the 
orders of the Receiver. that Ex, A is 
written by the witness and Ex. A(1) is 
written by Sital Prasad Patwari and that 
the first receipt was granted by him after 
seeing the hukumnama for which it appears 
the Receiver gave a receipt (Hx. B) on 
May 22, 1929. There is some discrepancy in 
this evidence: the evidence suggests that 
the receipt Hx. A which bears date May 
7, 1929, was given after*Ex. B which was 
written on May 22,1929, butit may be that 
the receipt (Ex. A) was granted on Mey 7, 
1929, and on that date the hukumnama 
was shown to and kept with the Receiver 
and thereafter the receipt (Hx. B) was 
obtained toshow that the hukumnama was 
left with the Receiver. 
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The learned Advccate for the plaintiff, 
however, argues relying upon Ex. 3 which 
jsto be found at page 67 that the receipt 
Ex. A must be forged. because on Sep- 
tember 18, 1929, the Receiver had submitted 
a reporttothe learned Subordinate Judge 
drawing hia attention to the fact that a 
large number of hukumnamas bearing one 
anna stamp and bearing dates long before 
the appointment of the plaintiff asa mahant 
were being put forward as having been 
granted by the old mahant and that if these 
settlements, whether genuine or not, were 
to be upheld, this would mean a tremen- 
dous loss to the estate; he also pointed ont 
that the new mahant was not recognizing 
these hukumnamas or settlement and was 
insisting on treating the lands covered by 
them as kamat in the jamabandi filed by 
him; he aleo drew attention to the fact 
that if this attitude of the new mahant is 
to be adopted, there would be every 
likelihood of a breach of peace because 
the settlement holders were laying serious 
claims to the lands on the strength of the 
old hukumnamas and receipte granted by 
the mahant. The learned Subordinate Judge 
dealt with this report in his order which 
is printed in the margin and ordered that 
if the new mehant was not recognizing the 
so called settlement-holders and described 
the lands as kamat these were gcod reasons 
to believe that these were bogus persons. 
He suggested that an enquiry should be 
made by the Receiver.to ascertain this and 
if the version of the new mahant was 
true, then these hukumnamas should not 
be acted upon and the settlements should 
not be reecgnized. The argument of the 
learned Advocate is that in the face of 
this order of the learned Subordinate J udge 
and in the absence of any report submitted 
by the Receiver giving the results of his 
enquiry and without the sanction of the 
Subordinate Judge, it was not open to 
the Receiver to have accepted Udit and 
Sheonandan as tenants of these lands by 
granting a receipt on May 7, 1929, that is 
Ex. A. But tke order of the Subordinate 
Judge isin September 1929 and apparently 
relates to lands which are not the subject- 
matter of tkis sppeal. The inference I 
draw from this is “that nobody objected 
to the receipt of rent from Udit. I am 
satisfied that the Receiver accepted the 
defendant first party as a tenant bona fide 
and received rents from him in 1336 and 
1337 Fasli. 

But the learned Advocate for the appel- 
lant, relying upon the case jin Jurawan 
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Singh v. Ramsarekh Singh (1), contends that 
the settlement made by the Receiver can 
enure only during the period of his 
Receivership and confers no right which 
might prejudicially affect the rightful 
owner of the land. Kulwant Sihay, <. 
who delivered the judgment in this case 
refused to follow the Division Bench ruing 
of this Court in Secord Appeal No. 1044 
of 1915, decided on July 24, 1915, which 
is unreported. In that case the learned 
Judges had held that a Receiver during the 
time of his management of the property 
under s. 146, Criminal Procedure Oode, was 
in the position of the party to whom the 
land was afterwards made over and every- 
thing done by him would bind that party 
as an act doae by the landlord for the time 
being and also that the status of the 
person taking a settlement .of the land for 
agricultural purposes from the Receiver 
was at the very least that of a non occupancy 
raiyat. Ifthe learned Judge did not agree 
with this decision of the Division Bench, 
it was his duty as a matter of constitution 
to have referred the matter to a larger 
Bench, but instead of doing so he disagreed 
with that view in these words: 

“With very great respect tothe learnad Judges I 
am unable to agree with this view. The status 
of such a settlement-holder as a non-occupancy 
riyat can be maintained only as against the 


Receiver, if at all, and not against the rightful 
owner.” 


The remarks of the learned Judge assume 
that the person with whom settlement is 
made by the Receiver is claiming right by 
virtue of such a settlement but that is not 
so. It is the luw which confers a right upon 
the tenant after he has been let into 
possession and the only thing which the 
Court should carefully consider is that the 
so-called settlement by a Receiver who 
admittedly is the landlord for the time 
beiag within the meaning of the Bihar 
Tenancy Act is made bona fide in the 
interest of the estate in the ordinary course 
of his management and not so as to 
prejudice the rights of the landlord. The 
zeagon which I have just indicated is the 
foundation of the reason upon which the 
Full Bench case in Binad Lal Pakrashi v. 
Kalu Pramanik (2) is based which has 
been ccnstantly followed in this Court 
with certain exceptions that do not apply 
to this case. If the view laid down by 
Kulwant Sahay, J. is to be adopted as 
correct receiversof au estate would find it 


(1) 14 P L T 113; 149 Ind, Oas, 561; AI R 1933 Pat, 
224; 12 Pat. 261; 6 R P 620 (2). 
(2) 20 O 708 (F B). 
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possible to make any profitable settle: 
mnent with tenants who feeling their position 
insecure, would not willingly come forward 
‘to take settlements at proper rates if at all. 
With great respect I accept the decision 
in Second Appeal No. 1014 of 1915 as correct 
law as we are constitutionally bound to do. 
The decision in the later case in Jurawan 
Singh v Ramsarekh Singh (1) deal with the 
situation where the Receiver was in posses- 
sion on behalf of the contending parties 
who were asserting their rights as raiyats 
but not as landlords. In such cases it is 
obvious that different considerations would 
apply, namely that the settlement by 
the Receiver would be ineffective so far 
as he was settling the raiyati lands with 
the raiyats beyond the period of his posses- 
sion. 

It has been clearly established then that 
the possession of the defendants must be 
accepted to have commenced as raiyats 
from 1929, that is when they obtained the 
receipt (Ex. A) from the Receiver. Thie 
possession as a raiyat was again re- 
cognized when they obtained another 
receipt Ex. A (1) from the Receiver for 
1337 Fasli. Tke Receiver was in juridical 
possession of the estate by the implicit 
consent of the parties under the orders ot 
the Court and he must be treated asa 
landlord for the time being. His accounts 
were open toinspection and if he was doing 
anything which was detrimental to the 
interest of the estate, it would be the duty 
of the party aggrieved to bring that matter 
to the notice of that Court. What has 
the plaintiff proved in the present case? 
There isno evidence of a reliable character 
given in the present case from which I 
can conclude that the Receiver was not 
acting bona fide when he recognized the 
possession of the defendants as tenants. 
It may be he was misled by the hukumnama 
which appears to contain a gennine signature 
of Mahant Jagannath Das, or it may be that 
he was induced to do so by the view he 
took of the receipts Exs. A (6) and A (7) of 
the year 1334 and 1335 Fasli or it may be 
that he was satisfied upon an enquiry 
at the spot or in his office that the 
present defendants have a bona file right 
to be in pissession of these lands; but be 
that what it may, the action of the Receiver 
was bona fide in the ordinary course of 
management. 

It will be noticed that I have so far 
omitted from consideration the receipt Ex. A 
(5), which has been proved-to have been, 
granted by the old mahant for 1338 Fasli, 
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This has been proved by D. W. No. 7 and 
the defendant himself. The patwari 


Rajeswar Lall was not called to deny this 
and he was stated to be inthe serviceof 
the plaintiff at the time of the trial. It is 
noteworthy that the plaintiff did not pro- 
duce his collection papers for the years 
1334 to 1339 Fasli and the learned Subordi- 
nate Judge is correct in drawing an 
inference against the plaintiff that the 
absence cf such papers leads to the conclu- 
sion that the land wasin possession of the 
defendants as tenants during the critical 
period. This further strengthens the con- 
clusion to which I have arrived that these 
defendants were accepted bona fide as 
vaiyats by the Receiver. It was then 
argued that where the lands in suit are 
admitted to be in village Lakho within the 
ambit of the zamindary of the plaintiff, 
the onus is on the defendants to prove their 
tenancy. This isno doubta correct state- 
ment of the law. The defendants have 
not been able to prove an actual settlement 
with them or with Chaturbhuj, but if the 
receipts Exs. A and A (1) are genuine, it 
must follow that they have proved their 
right to remain upon the lands. It would be 
useful to read here the decision of their 
Lordships of the Privy Council in Chandra 
Churdeo v. Laldhari Prasad Singh (3) where 
their Lordships pointed out that : 

“if the receipt was genuine it must, in the opinion 
of this Board, be not merely a recognition of some 
tenancy but of a raiyati tenancy,” 
and ths question whether occupancy right 
has been acquired would then depend upon 
the surrounding circumstances in the case 
and if the person to whom receipts have 
been granted is able to show that he has 
been in continuous and unbroken possession 
for the statutory period, he would acquire 
rights as an occupancy raiyat. The nature 
of the tenancy right cannot be determined 
(sic) in the present action, but I do not 
agree with the view of the learned Subor- 


dinate Judge that : : 

“the defendants by their continuous possession for 
12 years have acquired right of occupancy in the 
suit land.” 


For the reasons already indicated, it is 
clear that the defendants were in possession 
from 1335, that is, 192% onwards, and when 
this suit was instituted, only seven years 
have expired: It was strongly contended 
for the appellant that it was not Within 
the power of the old mahant to have made 


# (3) 14 P L T57; 139 Ind. Cas, 550; A I R 1932 PO 
264; Ind.tRul. (1932) P O 295;63 M LJ 731; (1932) M 
WN1174; 16 R D 533; 56 O LJ 360; 370 WN 98 
(PO. 
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a permanent settlement of the lands even 
on receiving a proper salami unless sucha 
transfer was imperative, due to pressing 
necessity or “for the benefit of the asthal” 
within its technical meaning. but this argu- 
ment has no force, In Jai Krishna Puri v. 
Bhukhal Gope (4) it was decided by this Court 
that a mahant can grant a lease of math 
lands provided such a settlement is made 
in the ordinary course of management. In 
Maharanee Shibessouree Debia v. Mothoora- 
nath Acharjo (5) it was pointed out by 
their Lordships of the Privy Council thit 
a limited owner like the mahant can create 
derivatire tenures and estates conformable 
to usage. Were it otherwise, it will be 
impossible for limited owners to manage 
their estates in the ordinary course. 

In Bhabani Charan Banikya v. Suchitra 
Baisnabi (6) a shebait of debutter property 
granted a lease of a tank which was he'd 
not to be for fixed rent but which pr-- 
vided that the tenancy was permanent 
so long as rent was regularly paid, the rent 
being liable to enhancement according to 
law. It was held that such a lease was 
within the competence of the shebait to 
make and the case relied upon by the appel- 
lant, namely the case in Palaniappa Chetty 
v. Devasikamony Pandara Sanna dhi (7) was 
distinguished on the ground that in the 
Madras case the lease was at a fixed rent. 
Tt was also pointed out that an idol’s estate 
is left with the benefit of an augmentation 
of rent from time to time and this is within 
the competence of the shebait, Similar is 
the position in the present case. For these 
reasons the appeal is dismissed, bul under 
the circumstances, as the defendants have 
not succeeded in establishing their case that 
they had obtained a settlement of these 
lands by paying a large salami of Rs. 4,860, 
each party will bear their own costs of this 
litigation throughout. 

Fazl Ali, J.—I agree. 


D. Appeal dismissed. 
10 6PLJ 638; 65 Ind. Cas. 290; A I R 1922 Pat. 


(5) 138 MIA 270; 13 W R18; 2 Suther 300; 2 Sar, 
528 (P O) ` 

(6) 510 _LJ25; 126 Ind. Oas. 203; A I R1930 Cal. 
270; Ind. Rul (1930) Cal. 699, 

(7) 40 M 709; 39 Ind. Oas. 722; A I R 1917 P O 33; 
441 A 147;210 W N729; 15 A L J 485; 1PLW 
637; 33 M L J 1; 19 Bom. L R 567; 22M L T1; (1917) 
M W N 507; 26 © L J 153;6 L W 222 R ©), 
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The claim to permanent tenancy may be based on 
local custom if it be properly proved. Babaji v. 
Narayan (1) and Subramania Chettiyar v. Subra- 
manya Mudaliyar (2), relied on. 

All that s. 84, Bombay Land Revenue Code, re- 
quires the landlord to doisto give to the tenant a 
notice in writing, and where the evidence shows 
that he did so, both by post and through the vil- 
lage officers, there is proper service of the notice 
though it is refused by the tenant. Vaman Vithal 
Kulkarni v. Khanderao Ramrao Sholapurkar (5), 
explained. [p. 857, col. 1.] 

A grant of aright of permanent tenancy is an 
alienation within the meaning of the Regulation XVI 
of 1827, and the Watan Act, and is inoperative 
beyond the lifetime of the watandar. If the law 
prohibits alienations and the particular transaction 
is an alienation within the definition, it is pro- 
hibited, and it is not for the Courts to consider the 
question whether it is beneficial or not to the estate. 
Purshottam Talvar v. Mudkangavda Shidangavda 
(16), Baiku Sidu v. Vyankatesh (17) and Madhav- 
rao Waman v. Raghunath Venkatesh (18), relied 
on, Dadabhai v. Dadabhai (19) and Madhavrao v. 
Imam Bapu (20), distinguished, 

A permanent tenancy of watan lands ceases on 
the death of the grantor, the grantees becomes a 
tenant on sufferance or on acceptance of rent from 
him a tenant from year to year-—not a permanent 
tenant. Manohar Vaman v. Muro Raghunath (9) 
relied on. [p 857, col, 2. 

There are no doubt differences of treatment between 
the so-called khata kuls andthe tenancies of the 
sheri or khas kamat lands which show that the 
former are privileged tenants. It by no means 
follows, however, that the privilege extends to per- 
manency oftenure. The fact thata khata is opened 
in the name of the tenants inthe inamddr's books 
is by no means conclusive ofthe fact that they are 
permanent tenants. Visvanath Bhikaji v. Dhand- 
appa (10), relied on, 

Mere length of enjoyment or the circumstances 
that lands have been in practice continued in the 
same family for several generations “is no proof~ of 
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permanent tenancy, The mere continuance of an 
arrangement which is beneficial to both parties 
a hardly be madethe foundation of a right to 
old the land permanently, Gangabai v. Kalapa Dari 
Here? 1D aa v. Darlata (12) Nabu 

r v. Cholim Mulig (18 i 

Chiko tu, relied fe (13) and = Sidhanath v. 

e spending of money on developing and im- 
proving the lands would be the paid result of 
the landlord's policy of non-interference, It may 
give rise toa claim for compensation on eviction, 
but it does not seem to be a very good ground for 
holding that the tenancy is permanent in law, 

Mortgages and even sales of lands by khata ten- 
pate is part ofthe privilege of these tenancies. 
That would not prima facie prove that the tenancy 
is in lawa permanent one, Vishvanath Bhikaji v. 
Dhandappa (10) and Nabakumari Debi v. Behari 
Lal Sen (15), explained. 

Local custom need not be immemorial nor neces- 

sarily ancient, though of course unless a custom has 
been in operation for a reasonably long time, it 
could hardly be held to be established, But in other 
respects at any rate the requirements are the same 
as in the case of any other custom. It must be 
certain, invariable and reasonable, and it must be 
exercised as of right. [p. 859, col 1.) 
_ The question what is the proper legal inference 
to be drawn from the proved facts of the ease is 
a point of law and can be raised in second appeal; 
custom is a mixed question of law and fact. 
Walt Mohamad v, Mohamad Bakhsh (3) and Sursingji 
V. Manilal (4), relied on. [p, 856, col 1] 


Iudas A from the decision of the District 
e, Bijapur, i 
120 ieee in Appeals Nos 116 and 
essrs. G. N. Thak d H. 
for the Appellant. ik SPE 
ws R. A. Jahagirdar, for Respondent 
0. 1. 


Broomfield, J.—We are concerned here 
with a batch of four second appeals arising 
out of suits brought by an inamdar of the 
villages of _Honnibal, Chavadapur and 
Mudavinkop in the Bijapur District to evict 
persons in possession of the lands in these 
three. villages, who, he alleges, are his 
annual tenants. The lands in question are 
paragana watan lands. The contentions in 
the writien statements of the defendants 
were that the plaintiff is not the owner of 
the soil but merely entitled to receive the 
revenue of the lands, that the defendants 
are not annual teuants, that legal notice 
was not given, that the defendanis are 
mirashi khata tenants and have acquired 
rights similar to th-se of cecupaney tenants 
in British villages, that they have not been 
paying ren! but assessment us enhanced 
from time to time in accoidance with the 
custom, and that the plaintiff's claim to 
recover possession is barred by adverse 
possession. Te tenure claimed by the 
defendants is explained in paras. 6 and 7 
of the written statements of the defendants 
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in Suit No. 255 of 1930 in which by agree- 
ment all the evidence was recorded. It is 
there stated : 

“Many years ago when the lands had fallon fallow, 
the ancestors of the plaintiff have let out the land on 
condition that land should be brought under culti- 
vation and enjoyed as a mirashi khata tenant. From 
that time the family of the defendants are enjoying 
the said land up till now on this right. The defen- 
dants, therefore, have acquired the rights similar to 
those of khata kuls existing in British villages. The 
defendant's family have been paying the assessment 
enhanced by the tnamdare taking into consideration 
the soil of the land, the season and the condition 
of the locality and local custom and relative assess- 
ment of the lands in other inam villages.” 

Subsequently an application was made 
asking that specific issues should be raised 
dealing with the claim to permanent tenancy 
by local custom and also with s. 83, Bombay 
Land Revenue Code. In this application it 


was stated as follows : 

“The village officers have entered khatas of tenants 
in pursuance of the order of the inamdars in the 
village accounts. In thesame way the original inam- 
dars have given the suit land to the ancestors of the 
defendants on khata. Such khata tenants being 
understood to be permanent tenants have since 
ancient days been carrying on transactions of mort- 
gage and sale. The tenancy must have been per- 
menent for the purpose of such transactions,” 


In consequence of this application, a spe» 
cific issue was raised as to whether the 
alleged usage was proved. No special issue 
was raised as to s. 83, Bombay Land 
Revenue Code, presumably because it was 
considered to be covered by the issus 
already raised as to whether the defendants 
are permanent tenants as contended by 
them. The trial Judge found that the local 
usage alleged by the defendants was not 
proved and he also held that it was not open 
to them to prove it in view of the language 
of s. 8&8, Bombay Land Revenue Code, 
He took the view that it is the landlord who 
is entitled to offer proof of a local custom: 
He decided three of these suits in favour 
of the inamdars, these being Suits Nos. 255, 
258 and 259 of 1930. In the first of these 
cases, No. 255, he awarded a sum of Rs 200 
to the defendants as compensation for 
improvements made by them. But in the 
case of three oiher suits, Nos. 256, 260 and 
961, he found that there were special 
features of the tenancy in those cases 
justifying the conclusion that the defen- 
dants there are p2rm@nent tenants. The 
circumstances on which he relied were the 
alienation of lands by the tenants, the con- 
struction of substantial buildings, and the 
investment of money in improvements of a 
permanent nature to the knowledge of the 
landlord and without any objection on his 
part. He accordingly dismissed these three 


. 
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‘guits. The inamdar in those cases appealed 
to the District Court, and the defendants 
appealed in Suit No. 255. The District 
Judge found that a permenent tenancy had 
been establisked by local custom in all the 
cases With the result that all the suits were 
dismissed, that is to say, the four suits in 
which there was an appeal. In two cases 
where the Subordinate Judge passed a 
decreein favour of the inamdar, there was 
no appeal to the District Court. 

Suit No. 255 is the subject of Second 
Appeal No. 812 and deals with lands in 
Honnihel. Suit No. 256 is the subject of 
Second Appeal No. 856 and also relates to 
Honnihal lands. Suit No. 260 is the subject 
of Second Appeal No. 847, the lands being 
in Chavadapur. Suit No. 261 is the subject 
of Second Appeal No. 848, the Jands being 
in Mudavinkop. In our opinion there is 
nothing in the trial Judge's point based on 
s. 83, Bombay Land Revenue Cede, and it 
is in fact conceded that the claim to per- 
manent tenancy may be based cn_ local 
custom if it be properly proved: see Babaji 
v. Narayan : (1) and Subramanya Chettiyar 
v. Subramanya Mudaliyar (2), a Privy 
Council case. The principal questions in 
the appeal are: (1) whether the facts proved 
justify a legal inference that the defendanis 
are permanent tenants by local custom, and 
(2) whether the fact that the lands are 
watan lands is a legal bar to the claim of 
permanent tenancy. Jf the point had not 
been taken, I should not have thought that 
it could be even arguable that the questions 
arising in these cases are pure questions 
of fact, which cannot be made the subject 
of second appeal. But the point was taken 
by the learned Advocate for the respondents 
although- not as a preliminary objection. 
We think that there is no substance in this 
point. The question is what is the proper 
legal inference to be drawn from the prov- 
ed facts of the case. That has been keld 
to be a point of law by the Privy Council 
in Wali Mohammad .v. Mohammad Baksh 
(3). It has also been held in Sursingji v. 
Manilal (4), that custom is a mixed question 
of law and fact. 

Before dealing with these principal issues, 


(1) 3B 340, 

(2) 31 Bom. LR 830; 116 Ind. Cas, 601; A I R 1929 
PO 156; 52 M 549; 56 I A 248; 33 C*W N 734; 30 
LW 38; 57M L J 1; (1929) M W N 561 (PO). 

(3) 32 Bom. L R 380; 122 Ind, Oas. 316; A I R 
19380 P O 91; 11 Lah. 199; 57 I A 86; (19380) A L 
J 292; Ind. Rul. (1930) P O 124; 31 PLR145; 31 
Ja, W 321; 510 L J 518; 59M LJ 54 (PO). 

(4). 82 Bom. LR 1679; 129 Ind, Cas, 881; A I R 
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however, there are some preliminary and" 
minor points which may first he disposed 
of. The poin: that the plaintiff is not the 
owner of the scil, appears never to have 
been pressed at any stage The contention 
that notices were not I-gally given was 
according to the trial Judge not seriously 
advanced in that Court and he says that 
the plaintiff was merely put to formal proof 
of the nctices. In the appeals to the Dis- 
trict Judge nothing seems to have been 
said about the notices at all, and his judg- 
ment is silent on the point. In this Court 
Mr. Jahagirdar for the respondents cone 
tends that the notices in two cases were 
bad in law because they were sent by 
registered post, and the evidence shows 
that they were refused by the recipients 
without being read. In support of his argu- 
ment he relies on the decision of a Bench of 
this Court in Vaman Vithal Kulkarni v. 
Khanderao Ramrao Sholapurkar (5). The 
learned Obief Justice said in that case 
(page 3&4*): 

“In the case of defendants Nos. 4 and 5 a registered 
letter containing the notice was sent to them duly 
addressed, and service is alleged to have been 
refused. Infact the refusal was not proved, as the 
postman who took the letter and brought it back 
was not called. But in any case, even if the refu- 
salhad been proved, 1 should not be prepared to 
hold that a registered letter tendered to the addressee 
and refused and brought back unopened, wae 
well served. There are, | know, some authorities in 
this Court to the contrary, but it seems to me 
impossible to say that a letter has been served so 
as to bring the contents to the notice of the person 
to whom the letter is addressed; if the agent for 
Service states that in fact the notice was not 
served, although the reason may have been that the 
addressee declined to accept it.” 

The point was not material in that case, 
firstly, because it was not clear that there 
had been a refusal of the notice, and, 
secondly, because service was proved in the 
case of the other defendants who were 
joint tenants, and that was sufficient for 
the purpose of the case. The matter was, 
therefore, not fully discussed as not being 
necessary, and there is no reference to the 
authorities, although it was admitted that 
there are other rulings of this Court to the 
contrary effect. In the present case it 
appears that altogether three notices were 
sent—two of them by pest and one through 
the village officers. The postal peon was 
examined and he states that he delivered 
the registered nctices and they were 
refused. The inamdar'’s attorney was also 
examined and he has deposed that the 


(5) 37 Bom. L R 376; 156 Ind, Oas. 1020; AIT R 
1935 Bom. 247; 8 RB 41. z 
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notices sent through the village officers 
were returned by them as having been 
tefused. The trial Judge states in his judg- 
ment that the-village officers were actually 
examined. Their depositions, however, are 
not to be found upon the record. Ashe 
says that the point was not seriously 
advanced and urged before him, it may be 
that all the available evidence was not led 
by the plaintiff. Wedo not consider that 
the dictum in Vaman Vithal Kulkarni v. 
Khanderao Ramrao Sholapurkar (5) pre- 
vents us from holding that there was due 
service of the notice even in the two suiis 
in which the registered notice was refused. 
All that s. 84, Bombay Land Revenue 
Code, requires the landlord todo is to give 
to the tenant a notice in writing, and the 
evidence here shows that he did so, both 
by post and through the village officers, 
and that if the defendants did not read the 
notices it was because they declined to do 
so It may be noted that none of the defen- 
dants who were examined as witnesses 
stated that they had not received proper 
notice of the inamdar's claim. We therefore 
agree with the trial Judge that the notices 
were properly served. 

Then as to the point of adverse posses- 
sion, it isconceded by the learned Advocate 
for the respondents that a claim to perma- 
nent tenancy cannot be based upon that 
ground. He relies, however, on a decision of 
Madgavkar, J. in Narhar Narayan Desh- 
pande v. Ganpati Hari Shinde (6) for the 
proposition that the present inamdar's suit 
to recover possession is barred by adverse 
possession under Art. 144. In that case a 
kulkarni watandar gave his watan lands on 
permanent lease to defendant in 1&86. and 
received the rent till his death in 1895. 
On the watandar’s death, his son, the 
plaintiff, received the rent from 1895 to 
1919; but he sued in 1923 to avoid the 
lease and recover possessicn of the lands. 
Madgavkar, J., without expressing any opi- 
nion whether the plaintiff's successors 
were barred, held that the defendant had 
acquired a title by adverse possession to 
the limited interest of a permanent tenant 
ag against the plaintiff and accordingly dis- 
missed the suit. Nowin the first place the 
facts were not similar. It appears from 
the judgment in that case that the plaintiff 
had admitted in his deposition that the 
permanent tenancy at the time of his 
father was continued even after his death 
till 1919. There was, therefore, an admission 


6) 31 Bom, LR 218; 11 i , 438: 
198 Bom. 174,, 117 Ind. Oas. 438; A I R 
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by the plaintiff that the defendant wus. 
a permanent tenant. No such admission, 
has ever been made by the present inam- 
dar. That is probably enough to distinguish 
the case, and apart from that it is very 
difficult to reconcile this decision with the 
decision of the Privy Council in Madhavrao 
v, Raghunath (7) and the recent decision of 
a Bench of this Court following that case in 
Lakhamgowda Basaprabhu Sardesai v. Jam- 
bhu Taranappa Adake (8). 


Mr. Jahagirdar then argued somewhat 
inconsistently that as the Watan Act only 
prohibits alienations beyond the lifetime of 
the incumbent and the plaintiff by accept- 
ing the rent from the defendants may be 
said tohave created a new tenancy, it is 
therefore valid for the duration of his own 
life. He cited no authority in support of 
this proposition except the judgment of 
Madgavkar, J. just referred to, which of 
course decided no such point. I think that 
there is no reason whatever for taking the 
view that the inamdar by accepting the 
rent from the defendants thereby created 
a new permanent tenancy. On the cone 
trary the lawis as laiddown in Manohar 
Vaman v. Muro Raghunath (9) that as a 
permanent tenancy of watan lands ceases 
on the death of the grantor, the grantee 
becomes a tenant on sufferance or on 
acceptance of rent from him a tenant 
from year to year—not a permanent 
tenant. Thereis nothing, therefore, in this 
point either. The special features of these 
tenancies have been summarized in para. 
23 of the judgment of the District Judge as 
follows: 

“(1) the names of the khata kul are entered in 
the kamal patrak whereas thenamesof the annual 
tenants of the sheri or khas kamat lands of the 
inamdar are not so entered; (2) rentor assessment 
due from:such tenants is collected by the village 
officers and not directly by the inamdar himself 
whereas rentsof the khas kamat lands are not 
collected by them, but were collected by theinam- 
dar himself; (8) in addition to the rent or assess- 
ment, the khata kul had to pay Jocal fund cesg 
whereas the tenants of the khas kamat lands had 
not to pay it; (4) the khata kul tenants have 
never been evicted unless they refusedto pay the 
periodically enhanced reasonable rent; (5) warsa 
inguiry with respect tc khata kul was in the first 
instance made by the inmamdar though it appears 
that in cases of kadiminam such inquiry was 
made by Revenue Officess of Government and the 
names of the heirs were entered after such inquiry: 


(17) 25 Bom. L R 1005; 74 Ind. Cas 362; AI R 
1923 P O 205; 47 B798; 50 IA 255; (1923)°M WN 
689; 33 M L T 389; 28 O W N 857; 20 LW 248; 47 
M L J 248 (P O). 

(8) 37 Bom. L R 593; 159 Ind, Oas. 378; A I R 
1935 Bom. 382; € R B 196. 

(9) (1898) P J 518, 
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vide Ex. 317; (6) khata tenants have been trans- 
ferring or alienating the lands either by way of 
mortgage, sale, gift, or partition and such aliena- 
tions have been given effect to; (7) there have 
been litigations among the members of the family 
of the tenants themselves with regard to their 
respective rights in such lands; (8) the tenancies 
have been of fairly long duration at uniform rents 
and the tenants have even been effected permanent 
improvements such as construction of a well, etc., 
on the lands.” 
(5); 


As regards (|), (2), (3) and these 


seem to beina sense matters of procedure’ 


only. There are no doubt differences of 
treatment between the so-called khata kuls 
and the tenancies of the shert or khas 
kamat lands, wkich show that the former 
are privileged tenants. It by no means 
follows, however, that the privilege extends 
to permanency of tenure. It has been 
pointed out in Vishvanath Bhikaji v. 
Dhondappa (10) at p. 482* that the fact 
that a khata is opened in the name of 
the tenants in the inamdar’s books is 
by no means conclusive of the fact that 
they are permanent tenants. Section 85, 
Bombay Land Revenue Uode, makes it 
compulsory on the superior holder of alie- 
nated villages in which there are village 
officers to receive his dues on account of 
rent or land revenue from the inferior 
holders through the village officers. The 
definition of ‘inferior holder” includes a 
tenant. So that in the case for instance 
of a fixed tenancy for five years, there 
should properly be a khata in the books 
and the rent should be collected through 
the village officers. 

As regards points Nes, (4) and (8), there 
has been considerable variation in the leagth 
of the tenancies in the present case. It 
is only apparently in a few cases that 
the land has remained continuously in the 
game family and descended from father 
to son. The longest period cannot exceed 
80 years, since it is admitted that before 
1864 the lands were not cultivated. But 
mere length of enjoyment or the circum- 
stancethat lands have been in practice 
continued inthe same family for several 
generations is no proof of permanent 
te; ancy, as has been held in several cases 
for instance Gangabai v. Kalapa Dari 
Mukrya (11), Narayanbhat v. Davlata (12) 
and Nabu Mandul y. Cholim Mulik (13) 
see also Sidhanath v. Chiko (14) where 


(10) 17 B 475. 5 
(11) 9,B 419. 


a3 96. 

(14) 23 Bom. L R 533; 63 Ind. Oas. $35;A I R 
921 Bom. 454. 

*Page of 17 B.Ed] 
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a tenancy which wasas old as 1805 was 
held to be an annual one. The mere conti- 
nuance of an arrangement which is bene- 
ficial to both parties can hardly be made 
the foundation of a right to hold the.land 
permanently. As regards thé: improve- 
ments, the evidence is very unsatisfactory. 
The only expenditure which the trial 
Judge has found proved is a sum of 
Rs. 200 in Suit No. 255. There is a refer- 
ence to the construction of a well in one 
of the lands, but that it appears was 
built in 1922, after the Record of Rights 
inquiry had commenced, and the defend- 
ants had already setup their claim to be 
permanent tenants. The spending of 
money on developing andimproving the 
lands would be the natural result of the 
landlord's policy of non-interference. It 
may give riseto aclaim for compensation 
on eviction, hut it does not seem to bea 
very good ground for holding that the 
tenancy is permanent in law. . 

As regards points Nos.6 and 7, the evi- 
dence is not very clear that the transfers 
have been effected as of rigot. In the 
survey numbers which are the subject 
of these suits, moreover, alienations have 
been comparatively few, although a long 
list of sales and mortgages has been put in 
connection with other lands in the villages, 
not the subject of the suits. It may 
be said, I think, that the evidence shows 
that mortgages and even sales of these 
lands have been permitted or acquiesced 
in by the inamdar. It may also be said, 
however, that this is part of the privilege 
of these tenancies. What has been alienat- 
ed in these cases igs a privileged tenancy 
not liable to disturbance in ordinary 
practice. That again would not prima 
facie prove that the tenancy was inlaw a 
permanent one. So that looking at the 
matter apart from authority the facts do 
not seem to justify a finding that the 
defendants are permanent tenants. 

The finding of the learned District Judge 
is really based on certain observations of 
this Court in Vishvanath Bhikaji v. Dhon- 
dappa (10). The facts found by the lower 
Court in that case or rather the facts 
held to be notorious and admitted were 
very similartothose in the present case. 
The same distinction was made between 
khata and sheri tenants and the incidents 
ascribed to the tenure of the former were 
essentially the same as here. But the 
findings on those points were not based on 
evidence and the case was, therefore, sent 
back for further inquiry and disposal 
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min accordance with the observations in the 
judgment of this Court. It is quite true 
Mhat some vf these observations may be 
meaid to-lend. colour to the view that 
assuming that the facts had been proved, 
this Court might have accepted the find- 
ings of the lower Courts that a permanent 
tenancy was established. But we do not 
know what the result of the case actually 
was, and no case has been cited before us 
in which theclaim to a permanent tenancy 
based upon a local custom of this nature 
has been actually successful. On the 
other handa similar claim was rejected 
by Barlee and Divatia, JJ. in F. A. No. 107 
of 1932 Parmanand Channappa v. Moham- 
mad Multani decided on March 5, 1937, by 
Barlee and Divatia, JJ. which was also 
a case from the Bijapur District. The local 
custom alleged appearsto be analogous 
to whatis known as a custom of the 
country in England. Such a custom need 
not be immemorial nor necessarily ancient, 
though of course unless a custom has 
been in operation for a reasonably long 
time, it could hardly be held to be 
established. But in other respects at any 
rate the requirements are the same as 
in the case of any other custom. It must 
be certain, invariable and reasonable, and it 
must be exercised as of right. I am not at 
all sure that any of these requirements can 
be said to be satisfied, and anyhow I can 
find no certainty about the custom 
alleged. 

Thave already referred to the pleadings 
which aredecidedly vague. It is easy 
enough tosay that khata tenants are by 
custom permanent tenants. But when you 
attempt to analyze the position, it is 
by no means easy to discover what is 
implied in this. The defendants’ case, how- 
ever, as putto us, is that the tenancy of 
such khata kuls is permanent ah initio, 
that is, from the moment a mang name 
is entered inthe kamal patrak he be- 
comes a permanent tenant, whether it 
happened eighty yearsago when the land 
was first taken up for cultivation, or 
whether it happened only yesterday and 
the land was ordinary cultivated land. 
The earliest of the tenancies referred to in 
the evidence commenced in 1864, others in 
1874, 1881, 1884 and 1891, the latest in 
1920 (by purchase). It is common ground 
that none of thelands in question were 
cultivated before 1861. Before that they 
were waste or occasionally let for grazing. 
The District Judge thinks that the custom 
began in 7847, but there is no evidence 
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whatever, of that. How can it be said that 
a tenant let into in the land in 1864 
obtained atenure which was by custom 
heritable and transferable, when admittedly 
no tenancies of the kind had previously 
existed ? In the absence of any allegation 
of a special agreement to that effect, 
this position seems to be untenable. But 
if itis given up, what follows; One -has 
to suppose either that the custom took 
time to develop, and that it was only 
after the lapse of some period that tenants 
entering onthe land as khata kuls had 
permanent rights, or else that the 
tenancies were never permanent ah initio, 
and only became so after the lapse of 
time. In either case the insuperable 
difficulty arises that it is impossible to 
determine on the evidence what length of 
time is necessary to establish the custom 
or what period of enjoyment is required 
to convert a tenancy, which was originally 
annual into a permanent one. I fail to 
see howit is possible to deduce a legal 
custom from the facts proved in this 
case. 

Mr. Jahagirdar for the respondents has 
relied on Nabakumari Debi v. Behari 
Lal Sen (15). The facts in that case 
were these. -‘The tenure had been in. 
existence for about eighty years, and pro- 
bably much more, when the suit was insti- 
tuled. The rent was an almost nominal 
one, and had never been enhanced, though 
the value of the holding, as measured by 
its sale price, had greatly increased. It 
had been sold again and again by kobalas 
purporting to convey an absolute interest ; 
it had passed by will; and the rent had 
been accepted from the new tenants after 
such devolutions. Their Lordships thought 
that from these facts only one inference 
was possible, namely that the tenant held 
apermanent tenure. This was not a case 
in which custom was set up. What was 
relied upon was the special features of a 
particular tenancy ; and so far as it goes, 
it gives support to the view taken by the 
trial Judge here and not that taken by the 
District Judge. But the facts were not 
identical. Only a few of the tenancies in the 
present case have lasted as long as eighty 
years. Many of them have been in existence” 
for only a ghort period. It does not appear 
that the rent can be described as an almost 
nominal one. It has admittedly been en- 
hanced periodically, and the inamdar’s right 

(16) 34 I A 160; 34 O 902; 110 W N 85,44 7, 


J 570; 9 Bom. L R 816,60 LJ 122; WML J 
397; 2M LT 433 (P 0). 
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to do this is not disputed. No doubt great 
importance was attached by their Lord- 
ships to the circumstance that the land had 
been transferred (repeatedly in that case) 
and. that the landlord had recognized the 
transferee as his tenant, but it can hardly 
be said that the case is an authority for 
holding that that circumstance alone is a 
sufficient proof that the tenancy is & perma- 
nent one. 

I now come to the seccnd main point in 
these appeals which arises from the fact 
that the lands in suit are watan lands which 
by law are inalienable beyond the lifetime 
of the alienor. The lower Courts attached 
no importance to this point, but we think 
that they were wrong. The tenancy in this 
case must have been created either by the 
grandfather of the plaintiff who died .in 
1867 or by his father who died in 
1896. Regulation XVI of 1827 provided in 
§.19 that the Collector was to keep a record 
of lands and allowances attached to heredi- 
tary offices and ins. 20 that the allowances 
should be considered as official remunera- 
tion and should not be subjected to aliena- 
tion by any incumbent. In Manohar Vaman 
v. Muro Raghunath (9), to which I have 
already referred, it was beld that on a per- 
manent tenancy of watan land ceasing on 
the death of the grantor, the grantee be- 
comes a tenant on sufferance or on accept 
ance of rent, a tenant from year to year. In 
Purshottam Talvar v. Mudkangavda Shidan- 
gavda (16), a lease was held to be invalid 
under the Regulation as a partial alienation. 
In Baiku Sidu v. Vyankatesh (17), it was 
held that under the Regulation alienations of 
watan lands whether effected by the Court 
or the watandar were inoperative beyond the 
lifetime of the watandar. Finally it was 
held by the Privy Council in Madhavrao 
Waman v. Raghunath Venkatesh. (18), that 
a grant of a right of permanent tenancy is 
an alienation within the meaning of the 
Regulation and the Watan Act. A perma- 
nent lease is expressly prohibited by 8. 5, 
Watan Act. 

The trial Judge has referred to a Gcv- 
ernment resolution which he seems to think 
shows that a permanent tenancy is not an 
_ alienation within the meaning of the Watan 

“Act. That view canrtot be maintained in 
the light ofthese authorities. The District 

(16) 7 B 420. 

(17) 23° Bom. L R 799; 62 Ind. Oas, 942; A I R 1922 
Bom. 192; 46 B 52. 

(18) 47 B 798; 74 Ind, Cas. 362; A IR 1923P O 
205; 50 I A 255; 25 Bom. L R 1005; (1923) M W N 
689; 33. M LT 389; 28 O WN 857; 20 L W 248; 47 
M LJ 248 (P 0), 
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Judge seeks to draw d distinction between 
alienations beneficial to the estate and alie- 
nations which are detrimental ‘to it, and 
thinks that the formerare not prohibited. 
For this he relies on Dadabhai v. Dadabhai- 
(19), which has nothing to do with perma- 
nent tenancies, and on some observations 
of Fawcett, J. in Madhavrao v. Imam Bapu 
(20). Thelearned Judge says at p. 439* 
of the report : 

“A permenent lease may undoubtedly amount to 
a sale, or be otherwise so detrimental to the estate, as 
to constitute a clear ‘case of alienation. But, on the 
other hand, asthe passage I have just cited showa, 
itmay be justifiable from necessity, or as a bona 
fide act of management benefiting the estate.” 

But he was dealing with a case of saran- 
jam lands which are not governed by the 
Regulation of 1827 or the Watan Act. He 
made it quite clear at the beginning of his 
discussion on the point that he was not 
considering the case of watans at‘ all. It 
seems to me tobe sufficiently obvious that 
if the law prohibits alienations and the par- 
ticular transaction is an alienation within 
the definition, it is prohibited, and it is not 
for the Courts to consider the question 
whether it is beneficial or not to the estate. 

On the view that these tenancies were 
permanent ab initio, whether from 1864 or 
from some later time, itis perfectly clear 
that they would be alienations prohibited 
by the Regulation and the Watan Act, and 
the rule laid down in Manohar Vaman v. 
Muro Raghunath (9), must apply. It would, 
I think, be a more difficult question whether 
a permanent tenancy acquired by custom 
which has grown up during the incumbency 
of successive watandars would bea prohi- 
bited alienation. But it is uot necessary to 
consider this question because it is not the 
defendants’ case and because anyhow no 
a custom of that nature has been prov- 
ed. 

The result is that all these appeals must 
be allowed, and the appellant is entitled 
to get his coste throughout from the defend- 
auts. The decree of the trial Court in Suit 
No, 255 of 1930 will be restored and in the 
other suits, Nos. 256, 260 and 261, there 
will bea similar decrees that the plaintiff 
do recover possession of the suit lands and 
that there should be an inquiry as to 
future mesne profits under O. XX, r. 12, 
Civil Procedure Oode. 


D. Appeals allowed. 
(19) 32 B 516; 10 Bom. L 


R 745, 
(20) 28 Bom. L R 433; 94 Ind. Oas. 737, A IR 1926 
Bom. 316; 50 B 195, 
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GALCUTTA HIGH COURT 
suit No, 704 of 1936 
% May 31, 1937 
. ; REMFRY, J. 
RAMESWAR LAL LATH AND ANOTHER 
PLAINTIBES 
versus 
CALGUTTA WHEAT anp SHED 


ASSOCIATION, Lro.—Derenpants 

Companies Act (VII of 1913), s. 21 — Ariticles of 
Association—-Contractual liability —Right of members 
to inspect and take copies of minute book—Right to 
take copies tf goes with contractual right to take 
inspection—Such right at Common Law—Rules under 
Aticles of Association restricting right of inspection 
of minute book and of taking its copies, if ultra vires 
—Right to take copies when can be implied—Member 
having no particular or special interest than that of 
other members—His right to take copies — Suit for 
injunction restraining Association from preventing 
members from taking inspection and copies of minute 
book and for declaration—Declaration when can be 
granted, 


A power to regulate a right cannot be used to 

abrogate it, where members have under the article a 
contractual right of inspection, that cannot be reduced 
by the power given to make rules, into a mere right 
to claim inspection subject to the Committee's 
approval, No matter how limited the grounds for 
refusing inspection might be, making the right of 
inspection a matter of the discretion of the Oom- 
mittee fundamentally alters the Article, for, a con- 
tractual right of inspection just as a statutory right 
of inspection can beexercised whatever the motive or 
interest of the member may be. |p. 862, col, 2.] 
_ Buta contractual right of inspection does not of 
itself imply a right to take copies, any more than a 
statutory right would do. In the case of a statutory 
right of inspection, the Court will not imply a right 
to take copies unlessthe statutory right would other- 
wise be of no avail, or practically useless. There 
must be some other circumstance tomake it necessary 
to imply such aterm. All the circumstances must be 
considered before any term is implied. A Oourt will 
not imply such a term unless driven tothe conclusion 
that it must be implied, nor will it imply in wider 
term than is necessary, 

The plaintiffs were members of the defendant 
Association and under the Articles of Association, 
were entitled to inspect the records of the proceedings 
of the Committee “subject to such 1egulations as the 
Oommittes may from time to time deem expedient”. 
The Committee passed certain rules by which the 
right of inspection was much a matter forthe dis- 
cretion of the Ocmmittee and no copies or notes of 
theminute book were allowed. Plaintifis brought a 
suit for an injunction to restrain the defendant 
Association from preventing the plaintiffs from hav- 
ing access to the proceeding books for the purpose 
of perusalond inspection and from preventing the 
plaintiffs from making extracts from these books and 
for declaration. The object of taking copies was to 
find out as to who was responsible for the embezzle- 
ment of certain amount and the plaintiffs had sus- 
pected that one of the members of the Committee was 
the real culpritand rest of the members desired to 
shield him. [p. 467, col. z.] 

Held, that although a contractual right of inpection 
did not of itself carry with it any right to take 
copies, the plaintiffs had certain rights on this point 
under the Oommon Law and the Committee could 

not by rules mae under the Article deprive the 
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plaintiffs of such rights. Therefore the „Tules on 
those two points were ultra vires and invalid. 

Heid, also thats, 21, Companies Act, merely oa- 
verted the Articles into a contract betweea tha eom- 
pany and its members and must be construed to mean 
that the plaintifs though given a right to inspect 
the minutes could only take copies of them if that 
were permissible under their Common Law rights, and 
if it was not necessary to imply any such term in this 
contract, But as plaintiffs had not shown any parti- 
cular or epecial interest than the interest of the other 
members, he could not take copies of the minutes. [p. 
265, col. 1.] h 

Held, also, that in such cases the claim for declara- 
tion could only be granted if a case for an injunction 
was established. 

[Oase-law discussed.] i f 

Messrs. P. N. Chatterjee and Arun Sen, 
for the Plaintiffs. | 
Messrs. S. N. Banerjee and K. P. Khaitan, 


for the Defendanis. 


Judgment.—In this suit the plaintiffs 
seek an injunction: 

“to restrain the defendant Association from pre- 
venting the plaintiffs from having access at all 
reasonable times to the proceedings books for the 
purpose of perusal and inspection and from pre- 
venting the plaintiffs from making extracts from 
these books,” i 
and if necessary, for a declaration to the 
same effect. All that is stated in the plaint 
is that the plaintif demanded inspection 
of these books for 1935 and to be allowed 
to make copies of them, and that the Oom- 
mittee of the defendant Association agreed 
to give inspectim, but refused to allow the 
plaintiffs to take copies. Tne plaintiffs are 
members of the defendant Association and 
under Art. 34 of the Articles of Association 
are entitled to inspect the records of the 
proceedings of the Com nittee “subject to 
such regulatioas as the Committee may 
from time to time deem expedient.” The 
plaintiffs give reasons for tneir demand to 
pe allowed totake copies of the proceed- 
ings in their letter of March 5, 1936, before 
they filed this suit. The first demand 
was made on November 2, 1935, on which 
day a clerk dismissed by the Association 
started criminal proceedings for defama- 
tion against the Honcrary Secretary of 
the Associaticn. ‘The Committee then 
refused inspection, giving no reasons, but 
obviously because they thought that the 
plaintitfs were trying to assist the dismissed 
clerk in the criminal proceedings, for, 
money which wasin the charge of this 
clerk had disappeared ənd pages had 
been torn from the bouks of the Association, 
and the alleged defamation was that the 
clerk was implicated. ‘These criminal pro- 
ceedings were settled in December 1935 
and the plaintils again made demands 
for inspection and that they should be 
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allowed to take copies in February 1936. 
The Committee allowed inspection, but 
refused to allow the plaintiffs to make 
any copies. The plaintiffs threatened legal 
proceedings andthe Committee on April 
26, passed certain rules under Art. 34, by 
which the right of inspection was mucha 
matter for the discretion of the Committee 
and no copies were allowed. 

On April 30 this suit was filed. The 
plaintiffs allege that they had no notice of 
the new rules, but it is clear that they 
were affixed to the notice board of the 
Association, on April 20, and as the dis- 
pute was known tomany members of the 
Association as appears from the letter of 
April 23, 1936, it is highly improbable 
thatthe plaintiffs had not heard of the 
new rules before April 30. In Oourt the 
plaintiffs alleged that their object was to 
find out who was responsible for the em- 
bezzlement or theft of the Rs. 3,000 which 
had disappeared, and that they suspectd 
that a member of the Committee was the 
culprit and that the rest of the Committee 
desired to shield him, and they asserted 
that they had no interest in the dismissed 
clerk and had not assisted him, Counsel 
for the plaintiffs added a suggestion that 
the books might disappear. But in my 
opinion, suspicions, which the plaintiffs did 
not venture to suggest, are immaterial, and 
to argue that the Oommittee would record 
anything material on the point and then 
destroy the record in order to enable one 
member of the Committee to rob the other 
members is not convincing. The plaintiffs 
have had inspection and it is not suggested 
that any particular passage in the minutes 
in any way lends the slightest support to 
their alleged suspicions or how it would 
assist them totake copies of all or any 
part of the minntes, or if Counsel's suspi- 


cions are relevant, that there is anything. 


inthe minutes which anyone would be 
likely to destroy. In my opinion, as is 
only too usual, there is nothing to justify 
the mutual recriminations of the parties, 
for both sides were but asserting their 
supposed rights in the supposed interests 
of the Association. 

The first point is whether the rules 
made on April 26, dre valid for if they 
are, the plaintiffs have no right to take 
any copies. In my opinion it is imma- 
terial? whether the plaintiffs had atual 
notice of these rules before they filed their 
suit, for the method adopted for giving 
notice of these was reasonable and there 
are po rules on the point. The material 
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part of Art. 34 is: . 
“the record of their (the Committee's proceedings 


shallbe open to the inspection of the members, 


subject to such regulations as the Committee may 
from time to time deem expedient.” i 

The rules passed on April 26, were : 

“Ifany member wants to inspect the Minute 
Book of the Committee, then his application should 
have to be placed before the Oommittee. The 
application must contain the following particulars: 
(1) The Minutes of which date are tobe inspected. 
(2) For what purpose. (3) If any firm has more 
than one partner, then the application must contain 
the signatures of all the partners. (4) It must be 
agreed upon to deposit Re.1 in the office for every 
age. 

P ie soon asthe application reaches the Secretary, 
it will be placed before the Oommittee. And the 
Committee will fix up how and when the Minute 
Book will be shown. No member will be allowed 
to copy or takenotes of the Minute Book. If any 
member inthe opinion of the Committee intends 
doing harm to the Association or ‘itsoffice 
bearers, in that case the Oommittee shall be 
nork pieg to refuse inspectionof the proceedings 
OOK, 

It was argued that these rules, in s> far 
as they left the matier of inspection to 
the discretion of the Committee and pre- 
vented a member from taking copies or 
notes, were ultra vires. The law is clear, 
and a power to regulate aright cannot be 
used to abrogateit. The plaintiffs as mem- 
bers had under the Article a contractual 
right of inspection, and that could not he 
reduced by the power given to make rules, 
into a mere right to claim inspection sub- 
ject to the Committee's approval. No mat- 
ter how limited the grounds for refusing 
inspection might be, making the right of 
inspection amatter of the discretion of 
the Committee fundamentally altered the 
Article, for, a contractual right of inspection 
just asa statutory right of inspection can 
be exercised, whatever the motive or 
interest of the member may be. 

As regards the rule that members are 
not entitled totake copies of the minutes, 
for reasons which are given hereafter, in 
my opinion, although a contractual right 
of inspection does not of itself carry with 
it any right to take copies, the plaintiffs 
had certain rights on this point, and the 
Committee could not, by rules made under 
this Article, deprive the plaintifs of such 
rights. Therefore, in my opinion, the rules 
on those two points are ultra vires and 
invalid. The plaintiffs have asked for a 
declaration of their right to inspect and to 
take copies. But having regard to the 
decision in Bank of Bombay v. Suleman 
Somji (1) I very much doubt ifin a suit 

(1) 35 I A 180; 32B 466; 10 Bom, L R 636; 120 W 
N 835;5 aLJ 4634 ML T16;80LJ 103; 18M L 
J 355 (P O). . 
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of this description, any declaration could 
be obtained, and in my opinion, the deci- 
sion clearly shows that a declaration, if 
at alt possible, could only be obtained if 
a case for an injunction had been estab- 
lished. The:efore, as the plaintiffs have 
had inspection, and could not obtain a 
mandatory injunction on this point, they 
cannot obtain a declaration in respect of 
their right to inspect. 

As regards the claim for a declaration 

that they are entitled to take copies, that 
depends on whether they have established 
a right to any injunction on that point. 
As regards the claim of a right to take 
copies of the minutes, apparently there is 
no decision exactly in point, butthere are 
two decisions in which the rights of meme 
bers of corporations have been decided, 
and from those decisions the position of 
the plaintiffs appear to be clear. In Bank 
of Bombay v. Suleman Somji (1) the 
Judicial Committee considered the position 
of a member of a corporation who had 
no statutory rights of inspection and no 
express contractual rights, His rights 
depended on the Oommon Law. The 
plaintiffs claimed a right to inspect 
and to take copies, Their Lordships 
approved of a passage from Taylor on Evi» 
dence, in which it is stated that: 
. “The privilege of inspection is now confined to 
cases where a member of a corporation has in view 
some definite right or object of his own and to those 
documents which would tend to illustrate such right 
‘or object,” 

The judgment then cites the case in 
Rex v. Merchant Taylurs Co. (2) with 
approval, as authority for the proposition 
that if none of the plaintiffs had any 
Special interest different from that of his 
fellow members or any definite purpose or 
object in obtaining the inspection asked 
for other than to see if by possibility 
company’s aifairs may be better adminis- 
tered than they are ai present, their suit 
failed. One of the grounds held to be 
insufficient in that case was 

“that they (the plaintiffs) had heard and believed 
that the revenues of the corporation were misapplied 
through malpractices of those who managed the cor- 
poration's affairs.” 

The plaintiffs in the suit before the 
Judicial Committee failed because his 
interest was the same as that of his fellow 
members. Their Lordships did not express 
an opinion as to the extent of the rignt to 
take copies beyond quoting from Taylor 
on Evidence, but obviously at most a 


(2) (1818) 2 B & Ad, 115;9L J KB 146; 3 
RE 503. F 59 L J (O8)KB 146; 36 
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could. only take copies of the 
documents which he was entitled to 
inspect, and Lindley, L. J., said, in the 
next cited case, “the extent of the right to 
take copies under the Common Law 
depended on the interest of the applicant.” 
In an earlier case, Mutter v. Eastern and 
Midlands Railway Co. (3) it appears that 
the Court distinguished the matter before 
them from an application for a prero- 
ative writ of mandamus, whereas the 
Judicial Committee held that similar 
principles applied. But that was a casein 
which the plaintiffs based their claim on 
a statute, whereas in that case before the 
Judicial Committee, the claim’ was based 
on the Common Law, by which an incident 
was implied in their contract, or strictly 
speaking, which was pait of their con- 
tract, The plaintiffs placed great reliance 
orn certain passages in the decision of 
Lindley, L. J. One point is clear, the 
Court on Appeal did not accept the view 
of Chitty, Ja, that 

“When a man is inspecting he may make bona fide 
use of his inspection, and it follows from his right 
to inspect that he can make copies.” 

Lindley, Li. J., said : 

“The result of my own researches is negative 
rather than positive. I have not been able to find 
a case in whichthe Courthas ever held that a 
person having a rightto inspect a document has 
not alsoa rightto take copy of itor of so much 
of it as he requires for a legitimate purpose. The 
right totake copy is treated as incidental to the 
right to inspect,” 

He then adds to qualify this “generally 
speaking’. Then he adds that this may 
not always apply andthat the right to 
inspect may extend to “more than he has 
a right totake a copy of’. He called this 
a principle apparently that the right to 
take copies was generally incidental to. a 
tight of inspection, but he did not act on 
it, for he finally based his decision on the 
construction of the statute : 

“Parliament having conferred the right to inspect, 
the Court ought not so construe the statute as to 
render the right conferred illusory and of no avail.” 

And he expressly gives the ground of his 
decision : 

“Upon the ground, therefore, that in this case the 
right to take copy cannot be denied without render- 
ing the right to inspect practically useless, I am of 
opinion, that theorder appealed from was correct.” 


member 


The plaintiff wanted to take copies of the „ 


register of debenture stockholders and was 
entitled by statute to inspect the register. 
For the plaintiffs it was argued thatya right 
of inspection carried with it aright to take 
copies. This was the view taken by Nortn, 


(3) (1882) 33 Ch. D 92; 57 L J Oh, 615;59 L T 117; 
36 W RB 401, 
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J. in Boord v. African Consolidated Land & 
Trading Co. (4), but his decision was over- 
ruled in In re Bhalaghat Gold Mining Co, 
(5), at p. 66/*, when the Master of the Rolls 
said that he could not bring himself to 
agree with that proposition, and the Court 
held that the statute which gave the appli- 
cant a rightof inspection gave him no 
right to take copies himself, because the 
statute gave him a right to have copies on 
payment, and there was no ground, there 

fore, for implying any other right. The case 
was cited with approval by Vaughan Wil- 
liams, L. J, in Ormerod Grierson & Co. v. 
St. George’s Ironworks, Ltd, (6), at p. 512. It 
is clear, therefore, that a contractual right 
of inspection does not of itself imply a right 
to take copies, any more than a statutory 
right would do. In the case of a statutory 
right of inspection, the Court will not imply 

-a right to take copies unless the statutory 
right would otherwise be of no avail, or 
practically useless. The question is whe- 
ther in this case the Court should imply 
such aterm in this contract. There are only 
four cases in which a Court can add a term 
toa written contract, and they are where 
the words used are elliptical, or by custom 
or trade usage, or as a necessary incident 
of the Common law [see Biddel Brothers v. 
Clemens Horst & Co. (7), at p. 942t] or by 
necessary implication. Only the last two 
have any application to this case. 

A Court will not imply a term unless it is 
driven tothe conclusion that it must be 
implied : Douglas v. Baynes (8), at p. 156 
hor will it imply in wider term than is 
necessary: Att.-Gen, v. City of Dublin 
Steam Packet Co. (9:, where the House of 
Lords considered the terms implied by the 
Coprt on Appeal as unnecessarily wide. All 
the circumstances must be considered be- 
fore any term is implied. In this case the 
plaintiffs were given by the Article a right 
to inspect the minutes, which wasa right 
of considerable value in itself. They also 
had a Common Law right of inspection and 
to take copies, for Oommon Law rights are 
_ (4) (1898) 1 Oh. 596; 67L J Ch, 451; 77 L T 58; 46 
W R150, 14 TLR 116, 

(5) (1901, 2 K B 665; 70 L J K B 866;85 LT 8; 49 W 
R625; 17 T L R 660. f 

S wt geen) 1 Oh. 505; 74 YJ Oh. 373; 92 L T 541; 53 


G) (1911) 1 KB 934; 80 LJK B584. 
©) (1808) AC 477;78L JP O13; 99°L T 599; 24T 


(9) REAN 25 TL R 696, 

*Page of (1401) 2 K. B.—| Ed). 
{Page of (1905) 1 Ob. 505-—-[Hd], 
{Page of (1911) 1 K. B. id]. 

§ Page of (1908) 78 L. J. P, U.—[Bd}, 
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not affected by a contract or by a statute, 
unless they are mutually inconsistent : 
O'Flaherty v. M’ Dowell (10), at p. 158*. 
The question is whether the Uourt is“driven 
to the conclusion that because the Articles 
give a wider right than the Common Law 
as far as inspection is concerned, it is 
necessary to imply a wider right of taking 
copies. As it is settled law that a right 
of inspection does not carry with ita right to 
take copies, there must be some other 
circumstance to make it necessary to imply 
sucha term. Lord Selborne in Att-Genl. v. 
G. E. Ry. Co., (11), at p. 4797 said that it is 
contrary to sound principle to imply a con- 
dition not expressed in the clause, if the 
words as they stand would be sensible and 


- Operative, 


In my opinion, in this case, unless it can 
be held that the Common Law right is 
inadequate, no addition to it can be implied. 
The Judicial Committee in the case of Bank 
of Bombay v. Sulaiman Somji (1), pointed 
out that the Common Law right had become 
more restricted in modern times, and it 
would, therefore, be difficult to regard it as 
an insuflicient safeguard, especially as the 
Judicial Committee has held that the 
Common Law is generally a safe guide for 
deciding what is according to justice, equity 
and good conscience. And if the Oommon 
Law rights of the plaintiffs in the case of Bank 
of Bombay v. Sulaiman Somji (1), had not 
been sufficient to effectuate their contract, 
the Judicial Committee would have implied 
a more adequate right, had that been 
necessary or proper. The question whe- 
ther the Common law right of the appli- 
cant would have been sufficient was not 
raised in any of the cases cited on the 
construction of various statutes, but. in 
mone of them would the Common Law right 
have sufficed to make the statute of any 
practical use. And in any caso I am 
bound to follow the decision of the House of 
Lordsin Att. Genl. v. City of Dublin Steam 
Packat Co. (9), and to consider whether the 
claim of the plaintiffs is wider than the 
circumstances demand. Had this been -a 
case in which the Common Law did not apply, 
it seems to me that before implying any 
other terms in this contract, the Gourt 
would have been bound to consider wue- 
ther the Common Law right would not be 
sufficient. And in my opinion thé cases 


(10) (1857)6 HLO12, 
CL (4880) 5 A O 413; 49 L J Oh, 545; 42 L T 810;-28 
W R 769. 
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cited show that the Court is bound by a 
stricter rule when a question of implying 
term in a contract arises than in the case of 
a statute, 

In my opinion the plaintiffs’ interests 
were sufficiently protected by the Common 
Law and there is, therefore, no necessity for 
Implying any greater rights in their con- 
tract.. The words of the Article as they 
stand are sensible and operative, and 
there is nothing to show that the inten- 
tion was to give a right to take copies of 
the minutes, or that the right given would 
be practically useless without the right 
-Claimed. And in this case, assuming that 
the Common Law was known to the persons 
responsible for drafting the Articles, there 
seems to be nothing to indicate that their 
intention was to alter or add to it. In 
my opinion, therefore, the contract in this 
case —for s. 21, Companies Act, merely con- 
verts the Articles into a contract between 
the company and its members—must be 
construed to mean that the plaintiffs though 
given aright to inspect the minutes could 
only take copies of them if that were per- 
missible under their Common Law rights, 
and if 18 not necessary to imply any term in 
this contract. Orin the alternativeif the 
Common Law does not apply, no term giving 
wider rights than the Common Law is neces- 
sary to effectuate the contract between the 
parties, ” 

As the plaintiffs have no stronger case 
than the applicants in Rex v. Merchant 
Taylors (2), or in the case of Bank of Bom- 
bay v. Suleman Somji (1), they are not 
entitled under their Common Law rights to 
take copies of the minutes, for their interest 
isnot different from that of their fellow 
members, nor have they any special object 
of their own. Farther, as the plaintiffs 
have inspected the minutes, to support 
their claim for what is in effect a mandatory 
injunction, in my opinion, they should have 
indicated the passages which they desired to 
copy. Asitis, there is no suggestion that 
they found anything in the minutes which 
lent the slightest foundation for their allag- 
ed suspicions or a copy of which would fur- 

_ ther their interests or objects. As regards 
the claim for a declaration of a right to 
take copies, in my opinion, it fails, as the 
right Claimed by the plaintiffs did not 
exist and the limited rigat which exists 
was not claimed at any time: Bank of Bom- 
bay v. Suleman Somji (1). The suit is, there- 


fore, dismissed with costs on scale No. 2, ” 


including reserved costs. 
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NAGPUR HIGH COURT - 
First Civil Appeal No. 28 B of 1934 
November 8, 1937 
Brong, C. J. AND Boss, J. 
GANGARAM—— APPELLANT 
versus i 

CHAPSI AND oTHeRS—RESPONDENTS 

Sezond appeal—Question of fact — Decree in suit 
against karta of joint Hindu family alone—W kether. 
binding upon family or karta alone is question of 
fact--Practice—Parties—Hindu Law—Debts— Fami- 
ly buginess—Money borrowed for family business is 
for benefit of family. 

It is a question of fact to a large extent whether 
a decree passed ina suit against a karta of a joint 
Hindu family alone, is binding only upon the named 
defendant or is binding upon the family. Which 
conclusion is arrived at depends on whether it isa 
fair inference that though sued alone he is sued in 
his representative as well agin his personal capacity 
or whethor he is sued only in his personal capacity. 
In the former case the decree will be binding upon 
those he represents as well as upon himself; in the 
latter case it will be binding upon him only. In 
matters of this kind it is very much the better course 
to take, to join the members of the family and avoid 
the disputes which may arise subsequently. Vasant 
Rao v, Behari Lal (1), relied on, 

Money borrowed by a karta for a joint family busi- 
ness whether or not it is one created out of an ances- 
tral nucleus is borrowed for the benefit of the family 
and the debt is binding on the family, 

F. O.A. from the decree of the Court 
of the Subordinate Judge, First Class, 
Khamgaon, dated February 28, 1931, in 
0. 8. No. 6 of 1931. 

Mr, V. K. Rajwade, for the Appellant, 

D. B. K. V. Brahma, for the Respond- 
énts. f 

Judgment.—This is an appeal by the 
fifth defendant against the respondent-. 
plaintiff ina matterin which the plaintiff 
prayed for a declaration that the two-third, 
share in certain immovable property is 
liable to attachment and sale in exequ- 
tion of the decree obtained by the plaint- 
iff in Suit No. 15 of 1926. Tne appellant 
Gangaram is theson of Ohoturam and the 
brother of Sriram (the father of defendants 
Nos. 1 and 2) and of defendants Nos.3, 4 
and 6 (Sadhuram.) | 

The plaintiff in this matter sued in 1926, 
Sadhuram on a promissory note and in 
that action he alleged as follows : 

“The timber shop named Shriram Ohoturam and 
a Qinning Factory known as the Sadhuram Gin- 
ning Factory belong to the joint family of the 
defendant Sadhuram Ohotiram and his brothers 
Shriram, Girdhari, Asaram, Mangal and Gangar&m, 
and the defendant Sadhuram Uhoturam is the 
karta of the joint family. He has borrowed the 
amount of the pro-note as the karta of the joint 
family and for the family business. The present suit 
is, therefore, brought against the defendant as the 
karta of the joint family.” | 

That suit resulted in an instalment dec- 
reeand' after the first two instalments 
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were paid by Sadhuram, some instalments 
fell into arrears, and it become necessary 
to borrow some Res, (,000in order to pay 
off the instalments in arrears. Rupees 6,000 
was accordingly borrowed from a money- 
lender in Bembay on a promissory note. 
That creditor in turn started to press 
Sadhuram for payment and thereupon, in 
order to avoid another suit, iwo friends of 
the family were induced to pay-off the 
ereditor Rs. 6,000 in return for a morte 
gage. That mortgage was effected by a 
deed (Ex. P-2) which all the brothers were 
executants of and in . which we find the 
following recital : 

“You have lakenthe kavala for directly paying 
onour behalf,the amount of Rs. 6,000 towards the 
amount of principal and interest upto this day, found 
due to Narayandas Bija Wallabhdas Daga, resi- 
dente of Bombay, managing proprietors of the 
shop Bhai Narayandasji Radhakisanji, Bombay, on 
the promissory note dated December 7, 1926, executed 
by Sadaramji out of us, on account of the loan, 
taken by him for the benefit of the joint, undivided 
Hindu family, and thus we have received the con- 
sideration in full.” 

Subsequently, further instalments fell 
due, and it became necessary to execute 
the decree obtained in the suit of 1926. 
In the course of execution proceedings 
the decree-holder in that suit sought to take 
in execution part of the property which 
the defendants to this suit say belongs to 
the joint Hindu family and as such can- 
not be reached in execution of a decree 
obtained against Sadhuram personally. 
That objection was taken in execution pro- 
ceedings, and was successful. Hence this 
suit. 

A number: of reasons have been advane- 
ed by the appellant before us for holding 
that the learned trial Judge was wrong in 
the conclusion he arrived at that this debt 
is binding on tle jcint family property. 
The first is that there was no joint family, 
and the second, that there was no joint 
family property; the third, that Sadhuram 
was notthe manager. As to those three 
questions, we think that there is abun- 
dant evidence, aided by presumptions, 
to support the conclusion of the learned 
trial Judge. 

The next point isone of greater diffi- 
culty and may be stated as follows: In 
this case the suit wab against Sadhuram. 
THe decree that was obtained is not on 
the record, butit is said that it should 
be as#umed, as Sadhuram was the defend- 
ant, the decree must be against Sadhuram 
and nobody else. Thus, according to the 
appellant, we are concerned with a per- 
sonal decree obtained on a promisssry 
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note made by one member of a familys 
cannot possibly be 
binding on the oiher members. As to that, 
in our opinion, for reasous whieh have 
been statedin First Appeal No. 39 of 
1934 Vasant Rao v Behari Lal (Ijik isa 
question of fact to a large extent whee 
thera decree passed in asuib 50 framed 
is binding only upon the named defend- 
ant or is binding upon the family. ‘Which 
conclusion is arrived at depends on whe- 
ther it is a fair inference that though sued 
alone heis suedin his representative as 
well as in his personal capacity or whe- 
ther he is sued only in his personal 
capacity. In the former case, the decree 
will be binding upon those he represents 
as well as upon himself; in the latter 
case it will be binding upon him cnly. 
We think it rightto issue a warning 
that in matters of this kind 1t is very 
much the better course to take to join 
the members of the family and avoid the 
sort of disputes which have arisen in this 
cass. We shall consider ourselves free in 
future to withhold costs ‘from litigants 
who necessitate a number of actions instead 
of one in order to, fairly clear the posi- 
tion as to whether the family is being 
sued or a member of the family is being 
sued. In this case, Owing tothe way the 
litigation in 1926 was launched, we. have 
had that litigation, we have had an 
objection in execution, and we have had 
this suit—all to dispose of a matter which 
could have been disposed of in one, 
action. We are, however, of the opinion that 
as this has’ been the common practice In 
the past, it willnot be fair to penalise 
the respondent in any way a5 to costs; but 
we issue the warning forthe future. — 
Bearing in mind the form of the plaint, 
this is a case which, in our opinion, 
was expressly and clearly being brought 
against Sadhuram not in his personal but 
in his representative capacity, and we 
are accordingly of opinion that the decree 
could be executed against the joint family 
property. But as the members’ of the 
joint family were not joined in that earlier 
suit and consequently were not in & posi- 
tion to contest matters which might 
have to be a ed. peeks i : ca 
family property cou. e taken 1 - 
tion, a H right and proper that they 
should have an opportunity (such as they 
have had as a consequence of the objec- 
tion taken in execution and in this suit) 
(1)178 Ind. Cas. 101; AIR 1938 Nag. 225; IL R 
(1938) Nag. 382; 11 R N 201. . 
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if litigating the quéstion as to whether 
this was ådebt binding on the family. 
That leads to the fifth point that has 
been taken before us, viz, that the dec- 
cetal debt was not binding on the family. 
That, inour opinion, depends upon this: 
Was the money borrowed for the benefit 
of the family ? We think it established in 
evidence that the money was borrowed for 
the purpose of carrying on a timber busi- 
mess. We think it established in evidence 
that the timber business was ‘being carried 
on by thess brothers jointly, that they 
were living together, messing together 
showing all the outward signs of being 
members of a joint family. There is 
mothing whatever to show thatthe earn- 
ings from this business ware going to one 
or more of them as distinct from all, and 
we think that it is a fair inference that 
the business was a joint family business 
whether or not it was one created out of 
an ancestral nucleus. The money, there- 
fore, borrowed for it was borrowed for 
the benefit of a family business and 
gence for the family. That, in our opi- 
aion, is the general purport of the oral 
svidence. But it seems to us that that 
part of Ex. P-2 which we have already 
juoted makes much more probable the 
knference that this money was borrowed 
forthe family. We can ses no reason 
whatever why these adults who were 
sKecuting a mortgage should have stated 
hat the loan was taken by Sadhuramji for 
the benefit of the joint family unless in 
point of fact it was being taken by him 
‘or the benefit of the joint family. At 
sny rate, taken in conjunction with the 
wal evidence and bearing in mind the 
tact that we arean Appellate Court and 
‘he trial Court has come to the conclusion 
hat the money was borrowed for the 
əeneñt of the joint family and that the 
an Was binding on the joint family, we 
should do very wrong if we came to the 
sonclusion that thas tiading wa3 such as 
must be reversed. Oa the contrary, we 
„greo with it. It follows that the appeal 
ails and must be dismissed with costs. 
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BOMBAY HIGH COURT ; 
Second Oivil Appeal No. 721 of 1935 
March 28, 1935 
RANGNEKAR, J. 
TULSIRAM TUKARAM AND OTHERS— 
PLALNTiRF3—~APPRLLANTS 
versus 
TOTARAM PANDU AND oTuprs— 
Deranpants ~ RESPONDENTS 
Oaths Act (X of 1873), as. 8 to 11—-Hvidence under 
~Binding character—Hindu father suing or sued in 
a representative character whether can bind his 
major and minor sons by special oath—Decree passed 
on such oath — Whether acta res judicata — Civil 
Procedure Code (Act V of 1908),s. 11, Expl. 6 : 
Under the provisions of ss. 8, 9, 10 and 11, Oaths 
Act, theevidence given” by a person to whom the 
special oath has been administered at the instance of 
8 party to a suit is, as, against the party who offered 
to be bound by the special oath, conclusive proof of 
the matter stated, and prima facie that person would 
clearly be bound, and the decree following the taking 
of the special oath would clearly operate as res judicata 
between the party offering to be bound by the apecial 
oath and the party agreeing to and taking the special 
oath, Buta party to a suit may be suing ina per- 
sonal capacity or in a representative capacity. Whe- 
ther he issuing in a personal capacity or in a repre- 
sentative capacity isa question of fact. But if he is 
suingina representative capacity, there is nothin 
inthe provisions of the Oaths Act which woul 
not conclude not only the party offering to be 
bound by the special oath but also the persons whom 
he was properly representating in that litigation, 
unless ib is alleged and proved that the party acting 
in a representative capacity was guilty of fraud or 
Collusion or unless similar circumstances are proved 
to have existed vitiating the binding character 


assigned to suchan oath by the Act, [p. 868, col. 
2 


Where a Hindu father is properly representing his 
sons and is acting not only in his own interest bat 
also in the interest of all his sons and for their benefit 
he can bind both his major as well as minor sons 
by special oath, Assent of the major sons to the 
representative character need not be express; it may 
beimplied. Consequently a decree passed in such a 
suit against the father on special oath, will be 
binding asres judicata under s. il, Expl, 6, Civil 
Procedure Oode, on his sons, Lingangowda Dod v. 
Bastangowda (1), Madhgowda Babaji v. Halappa (3) 
and Guruvayya v. Dattatraya (4), relied on. in 

S. O. A. from the decision of the District 
Judge, West Khandesh at Dhulia,in Appeal 
No. 143 of L934. 

Mr. V. D. Limaye, for the Appellants. 

Mr. G. 8. Gupte, for Respondents Nos. 1 
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Judgment-—This second appeal raises a 
point of some interest.” The facts are:, 
there were four brothers — Tukaram, Tota- 
ram and two others. The latter are not 
concerned in this litigation. Before “the 
suit, out of which this appeal arises, Tuka- 
ram brought a suit against Totaram -for 
possession of some property, Totaram cone 
tended in that suit that as the result of a 
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partition between the brothers that pro- 
perty had been allotted to his share. When 
the suit was ripe for hearing and the par- 
ties were ready with their witnesses, Tuka- 
ram stated that if Totaram took a special 
oath and stated that the property had 
come to the latter as the result of a parti- 
tion, he would be bound by it and would 
agree tothe suit being dismissed. Totaram 
having agreed, a special oath was adminis: 
tered by the Court to Totaram, and he 
then stated that the property in the suit 
was his exclusive property and that it had 
come to him. as the result of a, partition 
between the brothers. Upon that the suit 
was dismissed. At the time of this litiga- 
tion Tukaram had four sons. Of them, 
Tulsiram was a major at the time, the other 
nee being then minors. This happened in 
1932. 

_In 1983 Tulsiram, for himsélf and as the 

guardian of his minor brothers, brought a 
suit to recover the same property against 
Totaram and his sons. Totaram, amongst 
others, set up a plea that the suit was barred 
by the princplé of res judicata. The trial 
Court on the evidence held that Tukaram, 
the deceased father of the plaintiffs, was 
acting in a representative capacity for the 
benefit of himself and his sons and fully 
represented the sonsin the earlier litiga- 
tion, and the suit was barred under s. ll, 
Civil Procedure Code, read with Expl. 6, 
to that section. There was an appeal from 
this decision. 

In appeal it was argued that the special 
oath in the earlier litigation only bound 


Tukaram himself and, therefore, although ` 


the decree in that. suit would operate as 
res judicata against Tukaram, it could not 
bind the present plaintiffs and bar their 
suit under. 11 of the Code. Other qués- 
tions of fact were also raised. The learned 
Judge in appeal accepted the contention 
that under the provisions of the Oaths Act, 
the oath would ordinarily bind a person 
who offered to be bound by a special oath, 
and he weuld be debarred from instituting 
a fresh suit relating tothe same subject- 
matter between the same parties, but nct 
his sons whether they be minors or majors. 
He then considered,the position under the 
general principles of Hindu Law gcverning 
stich cases. 
the egrlier litigation was for the benefit of 
all his.sons, that Tukaram was acting in 
their interest and for their benefit, and 
that ihe suit was brought by Tukaram in 
a representative capacity for the benefit of 
himself and his sons, and, therefore, the 
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sons would be bound by the dismissal of 
that suit, Although the learned Judge does 
not specifically say in his judgment that 
the sons, i. e. the present plaintifis, would be 
bound by the doctrine of res judicata reading 
his judgment as a whole it seems to me that 
that is exactly what he meant to decide and 
has decided, and that is clear.from the fact 
that in considering the principles of Hindu 
Law he refers to the well-known decision 
of the Privy Oouncil in Lingangowda Dod 
v. Bastangowda (1). The appeal then being 
dismissed, the present seccnd appeal. is 
brought from that decree. After hearing 
Mr. Limaye, Iam clearly of opinion, that 
the decision of the lower Courts is perfectly. 
sound. 

It is quite true that under the provisions 
of ss. 8,9, 10 and 11, Oaths Act, the evi- 
dence given by a person to whom the 
special oath has been administered at the 
instance of a party to asuit is, as against 
the party who offered to be bound by the 
special oath, conclusive proof of the matter 
stated, and primafacie that person would 
clearly be bound, and the decree following 
the taking of the special oath would clearly 
operate as res judicata between the party 
offering to be bound by the special oath 
and the party agreeing to and taking the 
special oath. Buta party to a suit may be 
suing ina personal capacity or ina repre- 
sentative capacity. Whether he is suing in 
a personal capacity orin a representative 
capacity isa question of fact. But if he is 
suing in a representative capacity, I do not 
see that there is anything in the provisions 
of the Oaths Act which would not . conclude 
not only the party offering to be bound by 
the specialoath but also the persons whom 
he was properly representing in that litiga- 
tion, unless it is alleged and proved that 
the party acting in a representative capa- 
city was guilty of fraud or collusion or 
unless similar circumstances are proved to 
have existed vitiating the binding character 
assigned tosuch an oath by the Act. That 
being so, it seems to me that the finding 
of the learned Judge that Tukaram was 
properly representing his sons and was acte 
jng not only in his own interest but also in 
the interest of all his sons and for their 
benefit, must operate as a bar to the present 
suit oven under the provisicns of the Oaths 
Act read with s. 11, Civil Procedure Code, 


(1) 54 I A122; 101 Ind. Cas. 44; A I R 1927 PO 56; 
51 B 450;52 ML J 472;25A LJ 319; 4 OWN 424; 
(1927) M W N 352; 310 W N 570; 23, Bom, LR 
818; 25 L W 789; 45 O L J 504; 8 PL T 462 
(PO. 
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and Expl. 6 to that section. But it is 
argued that whatever ths position of the 
minor plaintiffs in the present suit may be, 
and that admitting that a Hindu father 
can properly represent his minor sons in a 
litigation, the father ig not legally entitled 
to represent the major son. But this con- 
tention also seems to me to be untenable 
in the light of the authorities which have 
been referred to in the course of the argu- 
ments before me. It has now been held by 
their Lordships of the Privy Council in 
Lingangowda Dod v. Bastangowda (1), that 
(p. 125*): 

“In the case of an Hindu family where all have 
rights, if is impossible to allow each member of 
the family to litigate the same point over and over 
again, and each infant to wait till he becomes of 
age,and then bring an action, or bring an action 
by his guardian before ; and in each of these cases, 
therefore, the Court looks to Expl. 6 of s. 11, 
Civil Procedure Code, 1908, to see whether or not the 
leading member of the family has been acting either 
on behalf of minors in their interest, or if they are 
majors, with the assent of the majors.” 

The position of a manager of a Hindu 
family and his power to bind the other mem- 
bers of the family has been also considered 
in Umakant Balkrishna v. Martand Keshav 
(2), at p. 393f andin Madhgouda Babaji v. 
Halappa (3) and clearly a Hindu father 
has alarger powerin this respect than a 
mere manager of a Hindu family. But then 
the question arises, wkether the assent of 
the major son must necessarily be express 
so as to clothe the Hindu father with the 
necessary authority. It seems {o me on 
principle difficult to hold that the assent of 
the major son must necessarily be express. 
Whether there was assent, either express or 
implied, is a question of fact. The objection 
that when a co parcener is suing to recover 
family property, all the other co parceners 
are necessary parties to such a suit, is 
really for the benefit of the defendant to the 
suit, and it is the defendant's right to object 
to the suit on that ground and to insist 
upon all the co-parceners being joined. In 
this case, having regard to the finding of 
both the Courts, there cannot be the least 
doubt that the major son was fully aware 
of the litigation and that he had not come 
forward to join in the suit, nor had the 
defendant in the suit insisted upon his 
being joined, and the parties went on with 
the litigation on the footing that the father 
was representing the whole family. That 

(2) 35 Rom. L R 388; 145 Ind. Cas. 16i; A I R 1933 
Bom. 245; 6R B59, 

(3) 58 B 348; 151 Ind. Cas, 370; A I R 1934 Bom. 178; 
86 Bom. L R 327:7 RB 60. 


*Page of 54 I. A.—[Ed.] 
{Page of 35 Bom. L, R.—|Hd.] 
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the consent in such cases of the major son 
need not be express, but may be implied, 
is clear from the decision in Guruvayyn v. 
Dattatraya (4) The case really turned upon 
the construction of s. 22, Limitation Act; 
but in dealing with the point of limitation 
it was necessary to consider the position of 
a managing member of the family, and in 
doing so, Jacob, J. followed Hari Gopal v. 
Gokaldas Kusabashet (5), where Sargent, 
O. J. indicated that the question of the right 
of a manager to sue in that capacity is 
rather one of authority, if the other co- 
sharers are adults, and that the right to 
insist on the other co-parceners being brought 
on the record is for the benefit of the de- 
fendant to insure himself against further 
litigation and is, therefore, dependent on 
the objection being taken at an early stage. 
I see no objection, therefore, to holding that 
the assent in such cases of the major son 
need not be express but may be implied 
from the circumstances of the case. At any 
rate, in this case, Ihave no difficulty in 
holding, having regard to the findings of the 
lower Courts, that the major son had con- 
sented to the father's carrying on the earlier 
litigation. If so, the result must be that 
all the sons must be held to be bound by 
the decision in the earlier litigation. and 
the decree in that litigation would be bind- 
ing on them not only on principles of Hindu 
Law but also waders. 11, Civil Procedure 
Code, read with Expl. 6 to that seccion. 
The result is that the appeal fails and must 
be dismissed with costs. 


D. Appeal dismissed. 
(4) 28 B 11; 5 Bom, L R 618. 
(5) 12B 158. 


eres 


RANGOON HIGH COURT 
Special Second Civil Appeal No. 333 of 1937 
June 3, 1938 
Roszets, O. J. AND Braunp, J. 
U TUN MAUNG—APpPELLANT 
veTsSUs 
L, AH CHOY—RasponpDEnt. 
Limitation Act (IX of 1908), es. 19, 20—Acknow- 
ledgment—Endorsement on pro-note ‘paid on aje 
Rs. 10’ held, was acknowledgment — Whether it must 
be shown that payment was made with express declara- 
tion that it was one of interest, before Court can ng- 


ard it as such. 
: A promisor made an endorsement on the back of the 
promissory noteexecuted by him for Rs. 2,144, ‘paid 
on ajo Rs, 10° which was followed by his signa- 


ture ; i 

Held, that the endorsement meant that the promisor 
had not paid in the amount due and was 
therefore an acknowledgment of liability and a fresh 
period of limitation must be computed from its date, 
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Shoarman v. Fleming (4), distinguished. Venkata- 
krishniah v. Subherayudu (5), Ganesh Narhar v., 
Dattatraya Pandurang (6), Prasanna Kumar Roy v. 
Niranjan Roy n and Kasiviswananathan Chettyar 
v. Lakshmanan Chettyar (8), relied on, 

Per Mackney, J.,in order of reference—No doubt 
when any payment has to be proved, it must be 
established whether the payment was a payment of 
interest as such or a payment of part principal, but 
it is not necessary that it should be shown that when 
the payment was made, there was an express declara- 
tion onthe part of the person making the payment 
that it wasa payment of interest before the Court 
can regard it as such. The payment need not be ex- 
pressly stated to be a payment -of interest; it is 
sufficient to show that in factthe payment was a 
payment ofinterest. Where therefore circumstances 
(such as theamount paid being very much less than 
the amount of interest due) indicate that the payment 
was a payment of interest, it must be taken to be 
such, View of minority in Udaypal Singh v. Lakhmi 
Chand (1), approved. [p. 873, col. 1.{ 


Sp. 8. O. A. against the decree of the Dis- 
trict Court, Amherst at Moulmein, dated 
October 4, 1937. 


Order of Reference 


Mackney, J.— One U Obn Khin and the 
present appellant, U Tun Maung, executed 
a premisscry note in favour of the respon- 
dent, L. Ah Choy, on June 2, 1931. The 
present suit was instituted by L. Ab Choy 
on May 26, 1837, for recovery of the 
amount due thereon. The plaintiff sought 
to escape the Lar of limitation by proving 
that, on: May 27, 1934, Maung Okn Khin 
and Maung Tun Maung had paid to account 
the sum of Rs. 10 towards the amcunt due 
on the promissory note. This amount had 
been appropriated towards interest. The 
position taken by the two defendants, was 
somewhat different. Ohn Khin appeared to 
admit that the amount was due although 
he denied that he had made any payment 
of Rs. 10 as alleged. Maung Tun Maung 
professed to be igncrant about the matter 
as he had relinquished his claim to the 
estate in respect of which the money had 
been borrowed. He also denied that he had 
made any payment of Rs. 10. Both defen- 
dants admitted having -endorsed their 
signatures on the back of the promissory 
note. The Sub-Divisional Court was not 
satisfied that Maung Tun Maung had paid 
any interest as alleged and granted a decree 
against Ohn Khin only as he did not con- 
test the suit. Against this order the plain- 
tiff appealed making Tun Maung a res- 
pondent. The learned District Judge was 
satisfied that the Rs. 10 had been paid by 
the two defendants and limitation was thus 
saved. He accordingly allowed the appeal 
and granted the plaintiff a decree against 
Tun Maung also. U Tun Maung now 
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appeals against the decree of the District 
Court. , h 

Ib is not now seriously contested that 
the finding of the District Court that the 
sum of Rs.10 was paid as alleged must 
not be accepted. As the learned District 
Judge has pointed out, it is quite impos- 
sible to accept the very unsatisfactory evi- 
dence of witnesses wlo are deposing out 
of inaccurate memories to events which 
happened three years ago. The story of the 
defendants that they blindly wrote their 
signatures on the back of the promissory 
note shortly before it was to become time- 
barred simply atthe request of the plain- 
tif's agent is unbelievable. When they 
endorsed the promissory note they must 
bave been satisfied as to the correctness of 
the entry ‘paid to account Rs. 10.’ It is 
further urged that as this Rs. 10 was not 
interest paid as such although it has been 
appropriated towards interest, and it cans 
not be deemed to have been payment of 
part of the principal, the plaintiff-respon- 
dent is not entitled to rely on s. 20, Limi- 
tation Act. This contention is supported by 
the Full Bench decision of the Allab- 
abad High Oourtin Udaypal Singh v. 
Lakhmi Chand (1). 

The argument in the case cited proceded 
ou the basis that payment of interest as 
such, or payment of part of the principal, 
were in effect acknowledgments of a still 
existing liability. Prior to the amendment 
introduced by Act I of 1927, it was not 
necessary that the payment of interest as 
such should be evidenced by the handwrit- 
ing of the person making the payment or 
by writing signed by that person. It was 
necessary that the payment should be 
strictly proved to be a payment as interest, 
otherwise the payment could not be taken 
as an acknowledgment of a continuing 
liability. After the amendment was intro- 
duced, which required that the payments 
of interest also should be acknowledged by 
writing, the same considerations hold. Any 
payment made could not be held to be 
necessarily either a payment of interest as 
such or a payment of part of the principal. 
Consequently if it was claimed that the 
payment was of interest, then it must be 
proved that the payment was a payment 
of interest expressed as such. There were 
two dissentient judgments in that case 
which took the view that the words. ‘as 
such’ were redundant and thatit was con- 

(1) 58 A 261; 159 Ind Oas. 387; A I.R 1935 All. 


946; (1935) AL J 1029; 1935A L R 1107;8R A 428 
(FB). 5 ig 
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trary to common sense to decline to recog- 
nize the’ payment made becanse it waa not 
said expressly whether the payment was 
of interest or of part principal. In the case 
which was before the Full Bench the 
debtors had endorsed a piyment on the 
back of the bond and allowed the bond to 


remain in the possession of the creditor, 


thus showing that the liability was not 
completely wiped off. 

It appears to me that, if I may say so 
with the greatest respect, the majority of 
the learned Judges on the Full Bench have 
overlooked the fact that, after the payment, 
the bond remained in the hands of the 
creditor, from which the natural presump- 
tion is that the liability under the bond 
still continued. That being so that pay- 


ment made must have been either a pay- . 


ment of interest or a payment of part of 
the principal. Where circumstances (such 
at the amount paid being very much less 
than the amount of interest due) indicated 
that the payment was a payment of in- 
terest, it must be taken to be such. In 
Venkatadri Appa Rao v. Parthasarahi 
Appa Rao (2) their Lordships of the Privy 
Council laid it down that, where both 
principal and interest are due, sums paid 
on account must be applied first to interest. 
In the absence of any evidence to the con- 
trary, the payment of Rs. 10 in the present 
case would naturally be assumed to have 
been payment of interest, for no interest 
had been paid since the execution of the 
note. There has been no decision in this 
Court on the point which arises, since the 
amendment of s. 20, Limitation Act. 

In U Ba Gyi v. U Than Kyauk (3), a 
decision of a single Judge in a case under 
s. 20, Limitation Act, prior to- the amend- 
ment, it was held, following a case of the 
Allahabad High Court and of the Bombay 
High Court, that the mere appropriation by 
the creditor of a payment by kis debtor 
as interest would not save limitation. The 
payment of interest must be made as such 
by the debtor. I am of the opinion that 
‘this case is of sufficient importance to be 
heard by a Bench of the Oourt. It is by 
no means clear tome that the minority of 
the learned Judges in the Allahabad case 
have not come to the correct conclusion. 
No doubt when any payment has to be 

(2) 44 M 570; 61 Ind. Cas. 3l; A I R 1922 PO 233; 
48 I A 150; 19 A LJ 165; 330 L J 447; 40 ML J 519; 


23 Bom. LR 644; (1921) M W N 317;3 UP LR (PO) 
27; 14 L W 25; 260 W N 33; 30M LT 36 


(PO) 
(3) 7 R 522; 120 Ind. Oas. 897; AIR 1929 Rang. 339; 
Ind Rul. (1930) Rang. 65. 
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proved, it must be established whether the 
payment was a payment of interest as such or 
a payment of part principal, but it does not 
appear to me to be necessary that it should 
be showa that when the payment was made, 
there was an express declaration on the 
part of the person making the payment that 
it was a payment of interest before the 
Court can regard it as such, 

J suspect that under the old Act only 
part payment of principal had to be 
acknowledged in writing because such a 
payment in a sense effected a change in the 
original contract; the words ‘as such’ were 
then used in connection with a payment of 
interest merely to emphasise the fact that 
no payment of part of the principal could be 
proved orally. I do not see that the impor- 
tation of these two words necessarily means 
that the payment must be expressly stated 
to be a payment of interest; it is sufficient 
to show that in fact the payment was a 
payment of interest. And this applies now, 
although a payment of interest has to be 
acknowledged in writing if it is to save 
limitation. The argument employed by the 
learned Chief Justice, who wrote the lead- 
ing judgment in the Allahabad case, to 
justify the contention that a payment of 
interest must be expressly said to be such 
at the time of payment, could equally well 
be used toshow that a payment of part 
principal must also be expressly stated to 
be such at the time of payment before 
limitation could be saved. 

f the payment of part of the principal 
is valuable only as an acknowledgment 
of the continuing liability, then it seems to 
Meitis just as necessary to say that itis 
such a payment as itis to say that the pay- 
ment ofinterest is a payment of interest, 
and if at the time of the payment of the 
one, express words must be used, then 
equally they must be used at the time of 
payment of the other. It may be that this 
interpretation tends to diminish the im- 
portance to be attached to the words "as 
such,” but itis to ba remembered that s. 20 
asamended does not apply tothe case of 
payment of interest made before the frat 
day of January, 1928, and this would be a 
sufficient explanation for the retention of 
the old wording. Under the section as *it 
stood prior to the amendment, if there were 
no writing, it could not be proved that the 
payment was a payment of part of the 
priucipal, so unless it could be shown that 
the payment was a payment of interest as 
such it might be possible that the payment 
had been one made in settlement of the 
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debt. Now after the amendment, provided 
that there has been a writing, it seems to 
me that it is open to the plaintiff relying on 
s. 20 to prove either that the payment 
was, in fact, a payment of interest or, 
in fact a payment of part principal, 
although no words were used at the time of 
payment to express whichit was. The pro- 
ceedings will, therefore, be submitted to my 
Lord the Chief Justice fcr orders as to whe- 
ther the appeal should be heard by a 
Bench. 

Mr. A. A. Darwood, for the Appellant. 

Mr. Mootham, for the Respondent. 

Judgment of Division Bench. 

Roberts, C. J.—This case arises out of a 
suit brought by the respondent in the Sub- 
Divisional Court of Moulmein for recovery 
of the sum of Rs, 4,443 alleged to be due 
on a promissory note executed on June 2, 
1931, in his favour by two defendants, one 
of whom is the appellant. By his plaint 
the plaintiff claimed “exemption from the 
law of limitation by reason of the fact that 
both the defendants made a payment of 
Rs. 10 towards the interest due on the pro- 
missory note in suit on May 27, 1934, which 
payment was duly endorsed and signed 
by the defendants on the reverse -of the 
Promissory note.” In his written statement 
the appellant denied that he ever paid 
interest but pleaded that he signed on the 
reverse of the document in blank "as the 
plaintiffs agent Mr. Henry brought the 
promissory note and asked me to sign on 
the back of it.” He further pleaded that 
the endorsement as to the payment of 
alleged interest of Rs. 10 was made subse- 
quently by the plaintiff without his know- 
ledge or consent. It has been suggested 
that there are some slight discrepancies in 
the evidence given on behelf of the plaintiff, 
but it was given over three years after 
the acknowledgment of liability was said 
to have been made by the appellant. His 
signature appears on the back of the note 
below the words “paid to aje Rs. 10," and 
below his signature is a date, “May 27, 
1934.” Plaintiff's story is that both defen- 
dants were asked to come to his shop short- 
ly before the note was to become time- 


-barred : they came and asked for more 


time : they both signed their names on a 
table near plaintiffs counter. Mr. Williams 
Henry was present andhe gavs corrobora- 
tive evidence. Rupees 10 was paid to the 
plaintiff. He did not actually see, or does 
not now remember, who wrote “paid to aje 
Rs. 10,” but Mr. Henry says it was the 
appellant, and he thinks it was at his dicta- 
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tion, At all eveats it.was written at that 
time. The appellant had studied up to the 
tenth standard in English and isa trader 
The other defendant was his 
brother. The appellant's story was that 
Mr. Henry (whom he called Mr. Williams) 
came to his house and asked for and ob- 
tained his signature in blank and that the 
other words were not there when he signed. 
He said : 

“I gigned it ag Mr. Williams asked me to sign it, 
I did not ask him why I had to sign it.” 

I am in agreement with the learned Dis- 
trict Judge that this version cannot be 
accepted. The appellant called witnesses 
who gay they were present and remember 
that there was no writing above the signa- 
ture: there is no reason why they should 
remember such a thing for a period of there 
years as they could be in no way interested 
and traders do not endorse promissory notes 
without reason or without some explanation 
given to them why they should do so. I 
disagree with the view taken by the Sub- 
Divisional Judge that because Mr. Henry 
isthe agent of the plaintiff his evidence 
adds no weight to that of his principal. It 
was natural that the plaintiff should desire 
tohave a part payment or an ackncwledg- 
ment of liability whereby to save the period 
of limitation and equally natural that the 
defendants should desire to avoid being 
sued at once, as they would have to be if 
they did not give it. Once it is established 
that the appellant signed his name on the 
back of the note on May 27, 1934, and 
under the words “paid on ajc Rs, 10,” 
what is the position? In my view, upon 
the authorities this was a clear acknow- 
ledgment of liability under s. 19, Limita- 
tion Act, and from the date of it a fresh 
period of limitation must be computed, 
The words “paid on aje Rs. 10” muss 
mean that the debtor has not paid in full 
and are markedly distingishable from the 
words “remittance of £40 to old account” 
which were relied on as an arknowledg- 
ment of liability, but held not to be such 
in Shoarman v. Fleming (4). In that case 
the words were tobe found in a post- 
script to a letter written by the obligee, and 
might well have related to a final instal- 
ment which extinguished the liability; but 
in the present case the words “paid on 
aje Rs. 10” were on the back of the 
promissory note and on the front there 
was a promise to pay Rs. 2,141 with in- 
terest. 

There is ample authority for showing 


(4) 5BL R 619, : 
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that such an endorsement is an acknow- 
ledgment -of liability. Thus in Venkata- 
krishniah v. Subbarayudu (5), the endorse- 
ment on the back of 8 mortgage bond of 
the words “Rs. 378 paid towards this 
document” followed by the debtors sig- 
nature when nearly Rs. 1,500 was due at 
the date of payment was held to be an 
acknowledgment of liability under s. 19. 
The attempt in that case to treat ss. 19 and 
20 as mutually exclusive, so that where 
there is part payment an acknowledgment 
has no effect unless the case falls under 
s. 20, was, in my opinion, rightly rejected 
by the Court. Then there is the case in 
Ganesh Narhar v. Dattatraya Pandurang 
(6), where the endorsement was a signature 
appended to a note of three payments 
on different dates. Macleod, ©. J. said :° 

“It may be admitted that defendant No, 2 had not 
written in so many words that the admitted his 
liability for the balance due, But we must read 
the whole endorsement made by him, taken in 
conjunction with the words on the face of the 
note. It is difficult to say that that endorsement 
can mean anything else than thie: ‘I have paid 
Bo much on account of liability on the note, and 
in consequence I am only liable for the balance 
remaining due.” 


Next. in Prasanna Kumar Roy v. 
Niranjan Roy (7), the principal sum 
advanced ona mortgage bond was Ra, 5,700 
andon payment of Rs. 1,751 an endorse 
ment was made on the back of it in 
the following terms, “paid on account 
of the principal as per separate accounts 
Rs. 1,751 only” and the same conclusion 
was arrived at. There is a similar autho- 
rity inthis High Oourt, Kasiviswanathan 
Chettyar v. Lakshmanan Chettyar (8), In 
my opinion, the effect of s. 20 of the 
Act need not be considered, since the debt 
was saved from limitation by the opera- 
tion of s. 19. Not only does this matter 
arise from the pleadings, but the Sub- 
Divisional Judge framed as an express 
issue “is the suit barred by limitation ?" 
and quoted (from an unauthorized report) 
a case in which it was apparently 
held that a bare signature by a debtor 
on the back of a promissory note executed 
by him was not an acknowledgment of 
liability inthe absence of evidence as 
to intention. His words show that the 
question of s. 19 was present to his mind 


(5) 40M 698; 36 Ind. Oas, 240; A I R 1917 Mad. 805; 
3 L W 576; (1916)2 M W N 256. 

(8) 47 B 632; 72 Ind. Oas, 249; A IR 1923 Bom. 239; 
25 Bom. L R 144. 

(7) 48 C 1046; 64 Ind. Oas. 988; A IR 1921 Oal. 331; 
33 0 LJ 433; 280 WN 213, 

(8) 1937 Rang, 421; 175 Ind. Gas. 550; AIR 1938 
Rang. 84; 10 R-Rang. 509, 
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but here the words “paid on aje Rs. 10" 
clearly show an intention to make an 
acknowledgment of liability as appears 
from the authorities I have cited. Accord- 
ingly, for the reasons given, this appeal 
must be dismissed with ccsts: Advocate's 
fee ten gold mohurs. 

“E taun, J.—I agree and have nothing to 
add. 

8. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 30 of 1938 
June 8, 1938 
R. C. Mrrrze AND Biswas, JJ. 
Musammat KULWANTA BEWA Anp 
OTHERS— DEFENDANTS-—A PPELLANTS 
versus 
KARAM OHAND SONI AND orners— 
RESPONDENTA, 

Succession Act (XXXIX of 1925), ss. 214, 216, 
220, 273—Mortgage, if debt under s. 214—Suiz by 
representatives of mortgagee whether barred—Scheme 
of Act—Whether intended to cut down rights of 
benejiciaries—Right to represent estate under a, 216, 
for specified purposes is not same as right to deal 
with beneficial interest in estate—Administration 
when complete, administrator becomes virtually 
functus oflicio—Hinds Law—Joint family—Businesa 
carried on by member of joint family—Preswmption 
—His earnings when become joint family property 
—Debts—Son's liability—Mortgage for satisfying 
antecedent debt not tainted with immorality—Son 
though no party to it, is liable, 

Obiter—A mortgage is not a “ debt" within the 
meaning of s. 214, Succession Act, The bar of 
s. 214, does not, therefore, apply to a suit on 
mortgage brought by a representative of the mort- 

Agee, 

5 {Cage-law referred to.] 

The whole scheme of ss, 216, 220 and 273, and 
other provisions of the Succeasion Act, is only to 
provide for representation of the deceased's estate for 
purposes of administration, and is not intendedeto 
cut down the rights of the beneficiaries, In other 
words the position is that where a grant of admi- 
nistration is made, the grantee is constituted the 
person competent and entitled to represent the 
persons beneficially interested in such persons, 
Therefore, merely because an estate isin the handg 
of an administrator, the beneficiaries are not thereby 
rendered incompetent to deal with their interest in 
the estate. [p. 578, col. 2.] 

All that s. 216, Succession Act, provides is that 
until the grant isre-called or revoked, no other 
person will have the right to act as representative 
of the deceased, but the right to represent the 
estate for the purposes specified in that section ig 
not the same as the right to deal with the beneficjal 
interest in the estate. The moment administra- 
tion is completed, the purpose of the grant will 
have been fulfilled, andthe administrator. would 
virtually become functus officio, Thereupon the 
grant would stand revoked in effect, if not by a 
formalorder of Court. In the goods y Nursing 
Chunder_Bysack (10), Lakshmi Narain Chatterjee v, 
Nanda Rani Debi (11), Lalit Chandra v. Baikuntha 
Nath (12), Prosonno Kumari Debi v, Ram Chandra 
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Singha (13), Taran Singh Hazari v. Ramtaram 
Tewari (14) and Sankar Nath Mukherji v, Biddut- 
lata Debi (15), relied on [ibid,] 

There is no presumption that a business carried 
on by a member of a joint family is joint family 
business. A member of a joint family who engages 
in trade can make separate acquisitions of proper- 
ty for his benefit, and unless it can be shown that 
the business grew from a nucleus of joint family 
property, or that the earnings were blended with 
joint family funds, they remain his self-acquired 
property. [p. 877, col. 1.) 

A mortgage executed for satisfying an antecedent 
debt of the father not tainted with immorality, is 
binding on the son aven ifthe son was not a party 
to it and even ifthe debt was a personal debt of 
the father. Brij Narain v. Mangala Prasad (17) 
and Lal Bahadur v. Ambika Prasad (18), relied on, 


O. A. from the original decree of the Sub- 
sade Darjeeling, dated September 24, 
1935. 


Messrs. Ramaprasad Mookerjee, Mohit 
Kumar Chatterjee, Umaprasad Mookerjee 
and Diptendra Mohan Ghose, for the Appel- 
lants. 

Messrs. Amarendra Nath Bose and Bhola 
Nath Roy, for the Respondents. 


Biswas, J.—This is an appeal in a suit 
to enforce a mortgage. The learned Sub- 
ordinate Judge of Darjeeling who heard the 
suit made a preliminary decree for a sum 
of Rs. 53,275 with interest and cosis, and 
defendants Nos. 1 to 3 who represent the 
interest of the mortgagors have preferred 
this appeal. 

The mortgage which is Ex. 1 in the 
case (Part II of the paper-book, p. 27) is 
dated January 16, 1922, 
sum of Rs. 16,000 carrying compound 
interest at the rate of 12 per cent. per 
annum. It was executed by the widow and 
two sons of one Perganram, a Hindu resi- 
dent of Darjeeling governed by the Mitak- 
shara School of Hindu Law, who had died 
intestate on or about January 8, 1897, 
The widow, Musammat Kulwant Bewa, is 
defendant No. 1 in the suit, and defen- 
dant No. 2 isthe younger son, Ramdas 

rasad Kanoo, while the other son, Ram- 
chatti Ram Kanoo, having died, his son 
Rambiswas Prasad Kanco has been made 
defendant No. 3. The subject-matter of 
the mortgage was a valuable leasehold in 
Darjeeling comprising lands and houses 
known as Master Hall's Location held on 
a 99 years’ lease under Government com- 
mencing from 1862, which Perganram had 
acquiréd by purchase in 1886 by a con- 
veyance Ex. O (Part II, p. 1). The mort- 
gage was taken in the name of a lady, 
Srimati Durgabati, who was the wife of 


one Lalu Karam Chand Soni, plaintif No. 1. 
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in the suit. Ske died shortly after the 
morligage on May 29, 1922, leaving three_ 
sons as her heirs, and they have been 
made co plaintifs (plaintiffs Nos, 2 to 4). 
Defendants Nos. 4 and 5 in the suit are 
two alleged subsequent mortgagees. Two 
substantial grounds have been urged on 
behalf of the appellants: first, that the 
suit is not maintainable, and secondly, 
that the mortgage is not valid and enforce- 
able, and in any case is not binding on 
defendant No. 3, Rambiswas. A point was 
also made regarding the calculation of 
interest but it was not pressed. 

The first point arises in this way. It is 
said that plaintiffs Nos. 2 to 4 as sons and 
heirs of their mother Srimati Durgabati, 
the mortgagee named in the deed, not 
having taken out letters of administration 
or a succession certificate, s. 214, Succes- 
sion Act, 1925, is a bar to their recover- 
ing a decree. The plaintifs met this 
objection in anticipation in their plaint by 
making the definite case that the real 
mortgagee was Lala Karam Chand, plain- 
tiff No. l, and- Srimati Durgabati was a 
mere benamidar; the sons were joined as 
plaintiffs merely to avoid any possible 
objections. The learned Subordinate Judge 
has found in favour of the plaintiffs on the 
question of benami, and itis conceded that 
if this finding stands, it would be a com- 
plete answer to this particular objection. 
We have come to the conclusion that the 
learned Judge was right. 

It is not disputed by the plaintiffs that 
the onus is on them to prove the benami. 
The material fact to consider in this cone 
nection is, who advanced the money, and 
on this point we have no doubt that it 
was Lala Karam Chand. Plaintifis’ case is 
that the loan had been negotiated through 
Hiralal Mahendra, father of Srimati Durga- 
bati and father-in-law of Karam Chand. 
This is admitted by Ramdas. Hiralal is an 
old resident of Darjeeling, and knew both 
the sons of Perganram. In or about October 
1921 Ramchatti and Ramdas being hard- 
pressed for payment by a firm of merchants 
and bankers, Lachmandas Purukchand, to 
whom they owed money on a mortgage 
and two promissory notes, sought the help 
of Hiralal to raise a loan for them from 
some other party to liquidate the dues of 
these creditors.. Hiralal said he could 
approach his son-in-law for the purpose 
and at the instance of the said sons of 
Perganram as well as of their mother he 
did so. Karam Chand was an Executive 
Engineer in the U. P. at the time, and he 
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came down from there on taking leave to 
inspect the property at Darjeeling which 
was offered for mortgage. The terms being 
arranged, he left, but before leaving, he 
opened an account with the Darjeeling 
Branch of the Alliance Bank of India ‘since 
gone into liquidation) with a view to making 
the payment of the mortgage money by 
a cheque. He had- a sum of Rs. 12,000 
with him, and with this and a further sum 
cf Rs. 4,000 which he obtained asa tempo- 
rary advance from Hiralal, he opened the 
account. Karam Ohand afterwards sent 
to Hiralal from the U. P. a cheque for 
Rs. 16,000 drawn on this account, which 
Hiralal according to his instructions handed 
over to Ramdas on the execution of the 
mortgage, Ramdas being the person who 
executed the document on behalf of all 
the parties. Ramdas, in his turn, endorsed 
the cheque in favour of Lachmandas Puruk- 
chand and handed it over to their agent 
and head gomasta, Kesari Chand Oswal, in 
full satisfacticn of their dues. Hiralal and 
Kesari Ohand have been both examined 
on behalf of the plaintiffs, and fully sup- 
port the story. The learned Subordinate 
Judge accepted their evidence, and so do we. 

The comment which the appellants make 
is that neither the cheque nor the Bank 
account of Karam Ohand has been pro» 
duced, and it is further pointed out that 
Kesari Chand does not expressly state that 
the cheque had been drawn by Karam 
Chand. We do not think, however, that on 
the evidence on record the plaintiffs’ case 
suffers on this account. That payment was 
made by a cheque admits of no doubt; 
this is shown by the endorsement of satis- 
faction on the mortgage of Lachmandas 
Puruckchand which was made by Kesari 
Chand on receipt of payment, and which 
we had an interpreter of this Court to 
translate for us. Hiralal’s evidence is that 
Durgabati had no banking account, and 
nothing is shown to the contrary by the 
defendants. It is fair to conclude, therefore, 
that the cheque by which payment was 
made was a cheque drawn by Karam 
Chand on his own account in the Alliance 
Bank. There was no suggestion to Hiralal 
in crosseexamination that Karam Ohand 
opened the account or drew the cheque on 
behalf of his wife. In fact, as the learned 
Subordinate Judge pcints out, it was not 
put to the witness at all that the money 
had been advanced by Srimati Durgabati 
or that she Lad money of her own, Ramdas 
made the case in his evidence that Hiralal 
paid him Rs. 10,000 in one G. C. Note and 
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the balance in notes of smaller denomina: 
tione, but there is nothing to support it 
except his bare statement, which the learned 
Subordinate Judge refused, and rightly 
refused, to accept. It is worthy of note 
that this case was not put to Hiralal on. 
behalf of Ramdas, but only on behalf of 
Musammat Kulwant Bewa, though on her 
own case she knew nothing about the 
mortgage. 

In support of their case that Srimati 
Durgabati was the real creditor, the appel- 
lants rely mainly on the recital in the mort- 
gage deed itself, but if the transaction was 
benami, the recital could not be otherwise. 
The appellants refer also to cl. 15-A of 
Ex. N (Part Il, pp. 22, 25) a registered 
power-of-attorney executed by Ramchatti 
in favour of his brother Ramdas on Novem- 
ber 23, 1921, by virtue of which Ramdas 
executed the mortgage on behalf of Ram- 
chatti, the latter being physically incap- 
able at the time, of moving about. The 
words in this clause are: 

“Provided, however, the said attorney is hereby 
given full power to raise money by mortgaging 
the premises to Durgabati or to anybody else." 

It is argued that the mention of Durga- 
bati's name shows that the loan was to be 
taken from her and not from her husband. 
But if the mortgage was to bea benami 
transaction, the power-of-attorney would 
obviously refer to the proposed deed by the 
name of the benamidar, and the mention 
of Durgabatis name is, tharefore, wholly 
inconclusive. But the words which follow, 
“oy to anybody else”, almost clinch the 
matter, showing quite plainly that the 
mortgage was to be benami, only that the 
name ofthe benamindar had not yet been 
finally settled. Some reliance was also 
placed by the appellants on a letter" of 
July 5, 1922, written by Karam Chand from 
Cawnpore to the appellants’ Vakil at Dar- 
jeeling, Mr. N. Sen (Ex. R, Part II, p. 38). 
This was an intimation of Durgabati’s death 
and was in these words : 

“I beg to inform you that Srimati Durgabati 
died on May 22,1922, In future you may deposit 
the interest in my banking account, as I am her 
legal heir.” 

It is onthe last few words, “I am her 
legal heir”, that stress is laid, as implying 
an admission on the part of Karam Chand 
that Srimati Durgabati was the real mort- 
gagee, But it seems to us that the letter 
was no more than an assurance to thè mort- 
gacors that they might go on paying inter- 
est to Karam Chand without any risk. Ram- 
das had in fact already made the first pay- 
ment of interest on May 19, 1922, to Karam 
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Chand through his account in the Alliance 
Bank. The position was in fact more fully 
explained by Karam Chand in another 
letter which he wrote to Mr. N. Sen on 
July 27,1922 (Ex. A, Part II, p. 39). In 
this letter Karam Chand futher made it 
clear that his wife was merely his benami- 
dar, and also drew altenticn to the fact 
that the mortgagors had tiomselves paid 
‘tthe first instalment of interest into his 
account in the Bank. We do not think 
therefore that- Karam Ohand’s correspon- 
-dence on which the appellants rely affords 
them any assistance. It is not necessary to 
refer to the evidence on this point in fur- 
ther detail; beyond pointing out that fur- 
ther payments of interest after Durgabati’s 
death were adttfally made to Karam Chand 
direct by insured post or through his 
‘account in the Alliance Bank at Darjeel- 
ing: see Ex. 1, Part IT, p. 43. We hold 
accordingly that Karam Chand was the 
Teal mortgagee, and he being plaintiff No. 1 
in the suit, the suit is maintainable at his 
instance. The first objection taken by the 
appellants therefore fails. 


We might notice another answer which 
was given by the learned Subordinate 
Judge to this objection, and it was that a 
mortgage was not a “debt” within the 
meaning of e. 214, Succession Act, and that 
the bar of this section did not consequently 
apply. In view of our finding on the ques- 
tion of benami, it is not necessary to press 
this point, and it is sufficient to state that 
there is ample authority in this Court in 
support of the view expressed by the learn- 
ed Subordinate Judge, though the Allah- 
abad High Court appears to have struck a 
different note. See for instance the case in 
Roghu Nath v. Poresh Nath (1), Kanchan 
Modi v. Baij Nath Singh (2), Baid Nath Das 
v. Shamanand Das (3), Mahomed Yusuf v. 
Abdur Rahim Bepari (4) and Umesh Chandra 
Pramanik v. Mathura Mohan Haldar (5). 
The present suit is one to enforce a mort- 
gage security, and not for a mere personal 
decree against the mortgagors, and will not 
therefore be affected by decisions like Abdul 
Sattar v, Satya Das Bhusan (6). 

As regards the next objection raised on 

«behalf of the appellantes which assails the 
validity of the mortgage, the argument 
may be summarised thus, Perganram was 


e 
' GQ) 150 54. 
(2) I9 0 336. 
(3) 22 O 143. 
(4) 26 O 839; 4 O W N 558. 
(5) 280 246; 5 O W N 607. 


(6) 35 O 767 


KULWANTA BEWA v. KARAM OHAND soNI (OAL) 


17810 


no doubt living jointly with his sons, form- 
ing a co parcenary with them, but the 
mortgaged premises, Master's Hall Loca- 
tion, was his self-acquired property which 
devolved on his sons by way of succession. 
It was quite proper, therefore for his widow 
Musammat Kulwant Bewa after his death to 
take out, as she did, letters of administration 
to his estate including this property. As 
administratrix, she was accordingly the 
only person competent to deal with the 
property by way of mortgage or otherwise. 
There was, however, no valid execution of 
the mortgage in suit by or on behalf of the 
lady. It is further pointed out that as 
administratrix she had not obtained the 
permission of the District Judge under 
s. 307, Succession Act, 1925, to execute 
the mortgage, aud that if was consequently 
not valid. 

The learned Subordinate Judge recorded 
a finding regarding the character of the 
mortgaged property which, if well-founded, 
would really cut at the root of the appel- 
lant’s objections. He held that it was the 
ancestral property of Perganram and passed 
upon his death to his sons by survivor- 
ship, the family being admittedly governed 
by the Mitakshara School, No letters of 
administration were, therefore, proper or 
necessary: s. 211 (2), Succession Act, 1925: 
see also In the goods of Pokurmull Augur- 
wallah (7) and Durgaprasad Barhat y. 
Jewdhari Singh (3). The grant of admis- 
tration to Musammat Kulwant was accord- 
ingly wholly ineffectual and no title vested 
in her by virtue of the grant. The learned 
Subordinate Judge further held that in 
any case the grant was limited to the 
minority of the sons, and hence ceased to 
be operative on. their attaining majority 
which they did before the date of the 
mortgage. We are unable to agree with 
the learned Judge on any of these points. 

Taking the second point first, this is 
negatived by the terms of the grant of 
which Ex. 8 (Part II, p. 10) is a certified 
copy and which does not contain any 
limitation whatever. As regards the find- 
ing that the mortgaged property was ances- 
tral, it is rested mainly on the testimony 
of two witnesses P. Ws. Nos. 3 and 4, Budha, 
Ram and Sew Saran Ram, two old shope 
keepers of Darjeeling, who speak toa shop 
at Darjeeling owned by Perganram, which 
is supposed to have formed the nucleus 
of the joint family fund with which the 


(7)23 O 980; 1 O W N31, 
(8) 62 O 733; 161 Ind. Cas. 595; A IR1936 Oal 
115; 61 O L J 593; SRO 533. . 
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property was purchesed. The evidence of 
these withesses is not at all convincing, 
and certainly falls short of establishing 
that the shop, was joint family property. 
At the highest it only shows that Pergan- 
ram carried on a business, but there is no 
presumption that a business carried on by 
a member of a joint family is joint family 
business. A member of a joint family who 
engages in trade can make separate acquisi- 
tions of property for his benefit, and unless 
it can be shown that the business grew 
from a nucleus of joint family property, 
or that the earnings were blended with 
joint family funds, they remain his self- 
acquired property. There is no evidence in 
this case from which itis possible to infer 
that the shop was joint family business. 
The supposed nucleus of joint family estate 
for the acquisition of the mortgaged pro- 
perty therefore fails. 

The learned Subordinate Judge holds on 
the evidence of P. W. No. 3 that Perganram’s 
father was living atthe time of the con- 
veyance by which the property was pur- 
chased (Ex. O), and thatit must therefore 
be presumed that the property was being 
acquired by the father. We do not think 
any such presumption is justified, nor are 
we satisfied that Perganram's father was 
living at that date. The conveyance was 
dated September 17, 1886, and it is not 
disputed that Perganram died on Janu- 
ary 8, 1897. The only evidence in support 
of the finding of the learned Judge is a casual 
statement of the said witness that Pergan- 
tam died eight or nine years after his 
father's death, but it would not, in our opi- 
nion, be safe to act on such an indefinite 
statement made by a person who was a 
stranger to the family. The documentary 
evidence in the case furnished by the con- 
veyance and by the grant of the letters of 
administration coupled with the dealings 
of the parties, all tells against the pro- 
perty being other than the self-acquired of 
Perganram. We must consequently proceed 
on this basis and hold that the grant of 
administration to Musammat Kulwant was 
proper and legitimate. 

The question then arises whether by 
reason of the grant, which was made on 
September 24, 1897, Musammat Kulwant as 
administratix was the only person com- 
petent to deal with the estate at the date 
of the mortgage in question, namely 
January 16,1922. For unless this is estab- 
lished, there would hardly be any point in 
the appellants’ objection either that the 
deed was not validly exettited by her or 
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on her behalf, or that she had not obtained 
the previous sanction of the District Judge. 
The fact remains that ihe deed was also 
executed by the two sons of Perganram. 
Ramchatti and Ramdas, and if this was 
valid execution and if they had power to 
bind the joint family property by the 
mortgage, it would really be immaterial 
whether there was any infirmity in respect 
of the execution by Musammat Kulwant. 

It is not disputed that Musammat Kulwant 
as administratrix or otherwise had no benefi- 
cial interest in Perganram's estate. At the 
date of his death, the beneficial interest 
was vested in the two sons as the sole 
surviving cc-parceners, but at the date of 
the mortgage it is said a son had been born 
to Ramchatti, namely Rambiswas, defendant 
No. 3 in this suit, who was then an infant. 
Whether the interest of Rambis was was or 
could be bound by the mortgage is a quese 
tion we shall have to examine later, but 
assuming for the present that Ramchatti 
and Ramdas could by their dealings bind 
the entire co-parcenary interest, what we 
have now to consider is, first whether the 
mortgage was validly executed by the two 
brothers, and secondly, whether, if other- 
wise competent, their right to mortgage 
was in any way affected by the grant of 
the letters of administration. 

As to the first of these points, admit- 
tedly the document was not executed by 
Ramchatti personally, but the execution 
was by Ramdas for self and as constituted 
attorney of Ramchatti as well as of Musam- 
mat Kulwant. The power-of*attorney grant- 
ed by Ramchatti to Ramdas in this behalf is 
Ex. N already referred to above. The 
validity of this power is not challenged, 
but the only point made is as tothe soope 
of the authority given by it. It is said that 
Ramdas was merely authorized by this docu- 
ment to “clear off and liquidate a morte 
gage debt that now existed” on Master's 
Hall Location, being the property which 
was the subject-matter also of the morts 
gage in suit. According to the recital in the 
mortgage in suit, the purpose of the loan 
was to re-pay the debt which was then 
owing tothe firm of Lachmandas Puruk- 
chand, not only on a mortgage of the, said 
property (Ex. 2) but also on two propis“ 
sory notes (Exs. 3 and 4). It is contended ' 
therefore that the power-of-attorney con- 
ferred no authority on Ramdas to*execute 
a mortgage for the purpose of satisfying the 
dues under these promissory notes. We do 
not think there is any substance in this con- 
tention. The terms of the authority must be 
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construed féasonably, and upon a reasonable 
view there cannot, in our opinion, be any 


doubt that the object was to give authority - 


to execute the particular document which 
Ramdas actually executed by virtue of it. 
Merely because in referring to the docu- 
ment, the power-of-attorney recited part of 
the consideration for the mortgage to be 
effected thereby, it would not be right to 
hold that the transaction was authorized 
by Ramchatti only so far as it went to 
satisfy the mortgage of Lachmandas Puruk- 
chand, but not the two promissory notes 
in their favour. It may be mentioned here 
that the two promissory notes, though 
they were executed by Ramdas alone, were 
executed by him signing for Ramchatti 
Ramdas, that isto say, for the firm which 
admittedly belonged -to both Ramchaitti 
and Ramdas. On the first point, we must 
hold accordingly that the mortgage in 
question was validly executed by both the 
sons of Perganram. ; 

The next question is a more difficult 
one, a8 to whether the capacity of the two 
gong to create the mortgage was affected 
by the grant of letters of administration to 
their mother Musammat Kulwant. We have 
not been referred to any authority to show 
that merely because an estate is in the 
hands of an administrator, the beneficiaries 
are thereby rendered incompetent to deal 
with their interest in the estate. Section 211, 
Succession Act, 1925, merely provides that 
the estate of a deceased person vests in his 
executor or administrator as such; these 
words “as such” are important, and show 
that the vesting is not of the beneficial 
interest in the property, but only for pur- 
poses of representation. The present case 
js one of intestate succession, and is not 
complicated by any question of the assent 
of the executor or administrator being 
necessary to complete the legatee's title 
(s. 332). In such a case it does not, in our 
opinion, admit of any doubt that the bene- 
ficial interest vests in the heir-at-law, and 
we are unable to find anything in the 
Succession Act which limits the power of 
disposal of the heir-at-law over such estate 
merely because a grant of administration 
has been made. Nor does the Transfer of 
Property Act make the» interest of the heir- 
atelaw in the estate property which may 
not be transferred. $ 

The appellants rely strongly on 8s. 220 
and 273, and particularly on s. 216, Buc- 
cession Act, but these are hardly of any 
avail. Section 220 merely deals with the 
point of time from which title of the admin- 
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istrator as such takes effect, while s. 273 
only declares the conclusiveness of the grant 
as to the representative title of the grantee 
against all debtors of the deceased and all 
persons holding property which belong to 
him. As for s. 216, it enacts that after any 
grant of probate or letters of administra- 
tion, no other than the person to whom the 
same may have been granted shall have 
power to sue or prosecute any suit, or other- 
wise act as representative of the deceased, 
until such probate or letters of administra- 
tion has or bave been re-called or revoked. 
In other words, it makes the executor or 
administrator the legal representative of 
the deceased. In fact the whole scheme of 
these and other provisions of the Act is 
only to provide for representation of the 
deceased’s estate for purposes of adminis- 
tration, and is not intended to cut down- 
the rights of the beneficiaries. To put the 
matter in another way, the position is that 
where a grant of administration is made, 
the grantee is constituted the person com- 
petent and entitled to represent the persons 
beneficially interested in such persons. 
This, it may be pointed out, is recognized 
in O. XXXI, Oivil Procedure Code, in so 
far as it lays down that in all suits con- 
ceming property vested in an executor or. 
administrator, it will be sufficient ordinarily 
to make the executoror administrator party, 
but it also provides that the Oourt may, 
if it thinks fit, order the beneficiaries or 
any of them to be made parties. The 
rule in fact is to make the beneficiaries 
parties when the estate had heen fully 
administered: see Clegg v. Rowland (9) 
at p- 673*. ; 

We do not think, therefore, that merely 
because in this case Musammat Kulwant 
held letters of administration to the estate 
of Perganram that fact by itself had the 
effect of taking away the power of Ramchatti 
and Ramdas to deal with their beneficial 
interest in the estate. Even supposing that 
as aresult of the grant of administration, 
the administratrix as the legal representa- 
tive of the deceased was the only person 
competent to deal with the estate, it has 
still to be seen for how long this power of 
administratrix would continue to the exclu- 
sion of the right of the benoaficiaries. As 
already pointed out, all that s. 216, Buc- 
cession Act, provides is that until the grant 
is re-called or revoked, no other person will 
have the right to act as representative of 


(9) (1867) 3 Eq. 368; 36 L J Oh. 137; 15 L T 385; 15 
w R251. 
* Page of (1867) 3 Eq,—[#d,] e 
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he deceased, but the gight to represent the 
state forthe purposes specified in that 
jection is not the same asthe right to deal 
«with the beneficial interest in the estate. 
Mven taking the section as it stands, it is 
doubtful whether this may be regarded as 
Mending any countenance to the proposition, 
mce an administrator always an adminis: 
Mrator. The moment administration is com- 

leted, the purpose of the grant will have 
Een fulfilled, and the administrator would 
«virtually become functus officio. It seems 
ly reasonable to hold that thereupon the 

rant would stand revoked in effect, if not 

y a formal order of Court. 

We may perhaps refer in this connection 
Mo the line of cases in which it has been 
Meld that where administration has been 
«fully carried out, the Court would refuse 
Weave tothe administrator to sell or mort- 

age under s. 90, Probate and Administra- 
ion Act (V of 1881), corresponding to 

a3. 307 of the present Succession Act: In the 
ngoods of Nursing Chunder Bysack (10) and 
«Lakshmi Narain Chatterjee v, Nanda Rani 
Debi (11). The principle underlying the case 
sis the same on which the Court also refuses 
to make a grant of administration, if there 
is reason to believe that the estate has been 
fully administered: Lalit Chandra v. 
Baikuntha Nath (12) and Prosonno Kumari 
Debi v. Ram Chandra Singh (13). It is 
obvious that there must bea limit to the 
authority of an executor or administrator 
to act after administration is over : see the 
«observations of Mitra and Brett, JJ. in 
Taran Singh Hazari v. Ramtaram Tewari 
(14), quoted with approval in Sankar Nath 
Mukherji v. Biddutlata Debi (15). 

As the evidence stands in this case, and 
particularly having regard to the long lapse 
of time, it may be fairly presumed, and the 
Court will be entitled to act on the pre- 
sumption, that at thedate of the mortgage, 
the administration of Perganram’s estate 
was atan end and from this point of view 
the execution of the mortgage deed by 
Musammat Kulwant as administratrix was of 
no consequence, andthat by the two sons of 
Perganram would, therefore, have full effect. 
Seeing that Musammat Kulwant was not 
the sole executant of the mortgage, it is 
not necessary to consider the matter from 

(10) 3 O W N 635. 


(11) 90 LJ 11¢; 3 Ind. Cas, 287. 
in l4 OW N 463; 5 Ind. Oas. 395515 O L J 


(13) 17 O L J 66; 17 Ind, Cas. 155, 
(14) 31 O 89. 
25) 28 OL J 271; 48 Ind. Oas: 295; A I R 1918 Oal 


KULWANTA BEWA v. KARAM ÖHAND SONI (CALA) 


879 
another aspect, viz. whéther and how far the 
beneficiaries having allowed the administra- 
trix to remain in possession, inspite of ad- 
ministration being over, they cord be heard. 
to say thatthe administratrix was not come 
petent to deal with the estate. 

It is perhaps worth while pointing out: 
that the appellants donot make the case. 
that the transaction in question was one in 
due course of administration. Musammat 
Kulwant herself in fact said in her written 
statement that she knew nothing about the 
mortgage, and she was supported in this by 
Ramdas in his deposition at p. 48, lines 
11—14. The evidence also does not make out 
that the loan was raised for purposes of 
administration. Perganram admittedly had 
left no debts. He left a business, but there 
is nothing toshow that any debts were or 
had to be incurred for it. In 1914 according: 
to Ramdas, the two brothers started a busi- 
ness in the name of Ramehatti Ramdas, 
which shows that the old business ceased 
at any rate in that year. According to the 
recital in the mortgage bond, Ex. 1, the 
purpose of the loan, as already pointed out 
was tore-pay the dues of Lachmandas Puruk- 
chand under a previous mortgage, Ex. 2, 
and two promissiory noles, Hxs.3 and 4. 
As regards the promissory notes, Ramdas's 
evidence is that the money borrowed there- 
on was spent for the personal expenses of 
the brothers, to buy a motor cycle for one 
and race ponies for the other. As for the 
mortgage, the bond recites that it was for 
the purpose of re-paying some previous, 
loans. The document in respect of one only: 
of such previous loans is in evidence, Ex, 10) 
(Part Il, p. 18) a mortgage for Rs. 4,000 
dated May 12, 1910, executed by Musammat 
Kulwant Bewa as administratrix and her 
two sons, and according to the recital there- 
in, purports to have been executed for satis- 
fying in part an earlier mortgage for 
Rs. 6,000 in favour ofa different party dated 
November 15, 1909. The morigage deed 
in respect of this last-mentioned transaction 
is not in evidence, and apart from the fact 
that itis saidto have been executed by 
Musammat Kulwant as administratrix, there 
is nothing to show for what purpose that 
Particular loan had been raised. 

Taking all the fact8 and circumstances 
into consideration, we hold accordingly not 
only that ab the date of the mortgage in 
suit the estate had been fully administered 
but that the loan was not required for 
purposes of administration. In this view 
of the matter, it is not necessary to consider 
whether the alleged execution of the 
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mortgage by Musammat Kulwant was 
valid or not, or whether the mortgage 
itself was invalid for want of sanction 
of the District Judge under s. 307, 
Succession Act. The objections taken by 
me appellants in this behalf consequently 
ail. 

There remains to consider the question 
as to whether and how far the mortgage 
is-binding on defendant No. 3, Rambiswas. 
As already pointed out, he had been born 
at the time of the mortgage and had acquir- 
ed by his birth an interest in the mort- 
gaged property which had devolved on his 
father and uncle (Ramchatti and Ram- 
das) from their father, but he was no 
party to the mortgage. The appellants 
in-fact show from the mortgage bonditself 
that it did not even support to hypothecate 
the interest of Rambiswas in the property: 
what was mortgaged was only the right, 
title and interest of the executants, which 
meant that of Ramchatti and Ramdas, 
Musammat Kulwant, though one of the 
executants, having admittedly no beneficial 
interest. As it is the appellants’ case that 
the mortgage was not executed for legal 
necessity, they argue, relying on the 
principle of:the Full Bench decision in 
Sadabart Prasad v Foolbash (16) that the 
mortgage was wholly void. It was, however, 
conceded on their behalf, having regard to 
the fact that Rambiswas was the son of 
Ramchatti, that if it was shown that the 
mortgage was for the purpose of satisfying 
ah antecedent debt of Ramchatti, not taint- 
ed with immorality, the mortgage would 
bë binding on Rambiswas, even though he 
Was no party to it and though the debt was 
a personal debt of Ranichatti: see Brij 
Narain v Mangala Prasad (17) and Lal 
Bahadur v. Ambika Prasad (18), The 
appellants relied on the limited scope of 
the authority given by Ramchatti by the 
power-of-attorney, Ex. N, which he granted 
toRamdas to execute the mortgage, and 
maintained that the mortgage debt was 
only-in-part the debt of Ramchatti, namely 
to: the extent that it went to satisfy the 


prior mortgage in favour of Lachmandas” 


Purukchand and not the two promissory 

(16) 3BLR 31; 12Wek 1(F B). 

417) 51 14129; 77 Ind. Cas. 689; A IR 1924, 
P 0.50; 46 A 95; 21 A LJ 934; 46M Ld 23;5P L 
T 1; 28 OW N 253; (1924) M W N68; 19 LW 72; 
2 Pat.yL R 4l; 100 & ALR82; 33 MLT 457; 
26 Bom. LR 500; 110 L J 107;10WWN 48 


(PO). 

(18) 521 A 443; 91 Ind. Cas, 471; AIR 1925 PO 
264; 28 O O 371; 47 A795; 2 O W N 913; (1925) M 
To 120 LJ 619: 23 LW 220; 30 O WN 701 
(P9). 
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notes. In that view tt was argued that 
Rambiswas could be held bound, if at all, 
only tothe extent of the dues under the 
said prior: mortgage. We have already 
held, however, that Ramdas had -authority 
under the power-of-attorney to execute 
the mortgage on behalf of Ramchátti in 
its entirety, and the debts under the two 
promissory notes were equally the debts of 
both the brothers. This argument, therefore, 
fails. 

It was next sought to be made out that 
the debts were immoral, but we agree with 
the learned Subordinate Judge and have 
already shown that this is not established. 
The only question that remains is whether 
the mortgage was for the purpose of dis- 
charging an antecedent debt of Ram- 
chatti. Astothis we have no hesitation 
in holding that it was, and the point was 
not seriously contested. Our conclusicn, 
therefore, is that the mortgage is binding 
on Rambiswas as much as it was binding 
on Ramchatti and Ramdas. There must 
accordingly be a mortgage decree against 
Rambiswas as well as against Ramdas and 
Musammat Kulwant as made by the 
learned Subordinate Judge. So far as 
the puisne incumbrancers, defendants 
Nos. 4 and 5, are concerned, as the money 
due on their mortgages had not become 
payable at the date of the.suit, the learned’ 
Subordinate Judge did not adjudicate on 
the amount due tothem. The last conten- 
tion raised on behalf of the appellants 
was as regards the computation of interest, 
but as already stated, this was not finally 
pressed. The result is that this appeal 
fails and is dismissed with costs. 

R.C. Mitter, J:—I agree. 


8, Appeal dismissed. 
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MADRAS HIGH COURT 
Civil Appeal No. 391 of 1933 
February 8, 1938 
VARADACHABIAR AND PANDRANG Row, JJ. 
Ar. L. N. Ru. Ar. SEVUGAN CHELTIAR 
—— APPELLANT 
versus . 
Raja SRIMATHO MUTHU VUAYA 
RAGHUNATHA DORAISINGAM AND 
OTHERS—ReESsPONDENTS | i 
Madras Court of Wards Act (I of 1902), s. 49— 
“ Property of ward" whether includes property: . of, 
institution of which ward is only manager or trustee 
—Civil Procedure Code (Act V of 1908), 5. 80—-Suit 
under Madras Survey and Boundaries Act (IV of 
1897), concerning tithe between plaing charity and 
temple represented by ward—Ward represented by 


1938. 


Collector-—Suit, af one Sgainst Secretary of State— 
Case, if falls under s &0, 

"The expression “ property of a ward" in s. 49 and 
others, of the Madras Court of Wards Act, cannot 
include property of an institution of which the ward 
is only, manager or trustee. Varadachariar v. 
Romakrishnamba Garu (1), Vidyavaruthi 
sami (2r and Jagadindra Nath Roy v. Hemanta 
Kumari Debi (3), distinguished. [p. &81, col. 2] 

Where ina suit under the Madras Survey and 

Boundaries Act, a minor whose property is under 
the management of the Court of Wards is impleaded 
ae a defendant and is represented by the estate 
Collector, and the suit relates to a claim of title 
between the plaint charity on the one hand and the 
temple represented by the minor on the other, the 
suit is not one against the Secretary of State or a 
public officer, Consequently the claim does not bring 
the case under s. 80 of the Civil Procedure Code, 


v. Balu- 


- C. A. against the decree of the Sub- 
‘Judge, Devakottai, dated June 28, 1933. 

` Messrs. T. L. Venkatarama Iyer and M. 
Murugappa Chettiar, for the Appellant. 

Tne Advocate-General, Messrs. K. Subra- 
maniam and V. Ramaswamy Iyer, for the 
‘Respondents. 

Varadachariar, J.—This appeal arises 
out of a suit instituted under s. li, Madras 
Survey and Boundaries Act. The lower 
Court has dismissed the suit as barred by 
limitation. This plea of limitation is the 
only point for decision in the appeal. In 
the village of Kallal, in the Sivaganga 
Estate, there is one portion belonging to a 
temple of which the zamindar is the 
dharmakartha and the oiher portion which 
belongs to the plaintiffs’ family has been 
set apirt by them for certain charities and 
in that character has been, under their 
management. During the survey operations 
Carried on in the estate, the Survey, Officer 
demarcated the boundary between the two 
Portions in a manner to which the plain- 
‘tifs take exception. Hence this suit. Under 
8, 14, Madras Survey and Boundaries Act, 
the suit his to be instituted within three 
years of the final publication of the survey 
‘demarcation, whicn, in the present case 
took place on January 21, 1928. As the 
suit was instituted only on February 19, 
1931, it will be prima facie barred, unless 
the, Plaintiffs can claim the benefit of 
8. 15 (2), Limitation Act, which provides that 
in computing tue period of linitation pres- 
cribed for any suit of which notice has 
been given in accordance with the require- 
ments of any enactment for the time being 
in- force, the period of such notice shall be 
excluded. As ihe Sivaganga Estate was ander 
the management of the Court of Wards, 
the plaintitis apparently thought that in 
the present case notice under s. 49, Madras 
Court of Wards Act had to be given-and 
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they kave given a notice to the Estate 
Collector and another notice to the District 
Collector. If the two months’ period 
required by s. 49 could be excluded, the 
present suit would undoubtedly bein time. 
The question was accordingly raised befora 
the lower Court whether this is a case in 
which notice had io be given under s. 49, 
The learned Subordinate Judge held that 
notice was not required under that section 
in the present cise and that the plaintiffs 
were therefore not entitled to claim the 


‘benefit of s. 15 2), Limitation Act, in respect 


of the period of notice. 

Before us, it has been contended that 
the view of the learned Judge is not right, 
that the decision in Varadachariar v, 
Ramakrishnamba Garu (1), which he. pur: 
ports to follow was not a decision on this 
poiat and that the observations relating to 
s. 63, Court of Wards Act, should not be 
followed. As a matter of the ordinary 
meaning of the language employed in s. 49, 
it seams to us difficult to say that the ex- 
pression “property of a ward” can include 
property of an institution of which the ward 
is a manager or trustee. Whether the office 
of trusteeship is not in a sense property 
and to that extent it might not fall uader 
s. 49 is not a question that we need con- 
sider in this case; because the suit does not 
relate to the right to the office. Again, 
whether the word ‘property’ in s. 49 should 
be restricted to property in which the ward 
has a ‘beneficial’ interest or can also com- 
prise property whereof the legal title is 
vested in him, though he may hold it 
subject to certain -obligations either wholly 
or pardy in the nature of a trust is again 
a quesiion whica does not arise for decision 
in this case. So far as we can gather,*the 
property of which the zamindar claims to 
be in possession is one of tne usual endow- 
ments of temples in this country which 
prima facie belong to tne deity and of 
which the dharmakirtha is only a manager 
and not the legal owner, as explained in 
Vidyavarutht v. Balusami Aiyer (2). Mr. 
Venkatarama Ayyar, the learned Counsel 
for the appellant, relied on the decision, of 
the Judicial Committee in Jagadindra Nath 


Roy v. Hemanta Kumari Debi (3), but that, 

(ly) 44 ML J 367; 76 Ind, Jas 781; A IR 2923 
Mad. 497; (1923) M W N 208; 32 M LT 258,17 L 
W 744, 

(2) 44 M &31; 65 Ind. Cas, 161; A IR 1922 PO 
1:3; 43 IA 302; (192i) M W N 449; 4LM LJ 346; 
3 U PL R(PO) 6 15 LW 78; 30 MLT 66; 3 
P L T 245; 26 O W N 837; 21 Bom. L.R 628; 20 A 
L J 497 (P O). é . 
oa 32 O 129; 31 I A 203; 8 Sar. 698; 8 O W N -809 
(PO. ; 
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case does not help him, AJI that their 
Lordships there held was that as the pos- 
session and management of the property of 
the idol were vested in the shebait, any 
cause of action forthe protection of such 
property must also be held to accrue to tue 
shebait, within the meaning of s. 7, Limita- 
tion Act. On the other hand, their Lord- 
ships recognize—though they say that it 
ig only in an ideal sense traue—that the title 
vesis in the deity; and in view of the 
fuller discussion of the subject in Vidyava- 
ruthi v. Balusami Aiyar (2), it is impos- 
sible to interpret the decision in Jagadindra 
Nath Roy v, Hemanta Kumari Debi (3), as 
supporting the view that the shebazt is 
the owner of the property of the institu- 
tion. 

Whether the grounds of policy which 
led the Legislature to enact that a notice 
should be given in certain cases will not 
equally apply to cases of trust properties 
dealt with under s. 63, Court of Wards Act, 
is a matter which we are not justified in 
taking into account in the interpretation 
of s. 49. On the other hand, the history of 
the legislation on the subject seems to sug- 
gest that prior to 1802 the consensus of 
opinion was that neither the Court of 
Wards nor a Civil Oourt exercising juris- 
diction under the Guardians and Wards Act 
was entitled to deal with the properties of 
institutions of which the ward was only a 
trustee or manager and it was to provide 
for the performance of the ward’s duties as 
such trustee or manager during his ward- 
ship, that special provision was made by 
s. 63, Madras Court Wards Act of 1902, 
Tt does not seem tous proper to read this 
special provision as having the effect of 
bringing the properties of the institution 
into the managment of the Oourt of Wards 
in the sense in which the private proper- 
ties of the ward come under its control. 
On the other hand, s. 63 speaks of them as 
properties belonging to the institution or 
endowment. Though the actual point for 
decision in Varadachariar v. Ramakrish- 
namba Garu (1) was different, we respect- 
fully agree with the view expressed by the 
learned Judges that the expression “property 

. of the ward” used jn various sections of 
the Madras Court of Wards Act (including 
s, 49) cannot comprise the property of an 
institujion of which the ward is only a 
trustee or Manager. 

It was contended in the alternative by 
Mr. Venkatarama Ayyar that if the pre- 
sent case is held not to fall under s. 49, 
Qourt of Wards Act, it is atleast one in 
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which notice under.s.¥80, Oivil Procedur® 
Code, was required and that as the plaintiff® 
have also given a notice tothe District 
Collector under s. 80, they are entitled tothe 
benetit of s, 15 (2), Limitation Act. We fail 
to see how the subject-matter of the present 
suit relates to any act dune by the Collece 
tor or by any public officer in the official 
capacity. Itisthe zamindar that has been 
impleaded as the defendant in the case, and 
as he happens to be a ward, he is sought to 
be represented by the Estate Collector, Tt 
is therefore not possible to regard itas a 
suit instituted against the Secretary of 
State or against a public officer. Further, 
the suit relates to a claim of title between 
the plaint charity on the one hand and the 
temple represented by the zamindar on the 
other. It is, therefore, not a case falling 
under s, 80 of the Code. The learned Sub- 
ordinate Judge was, therefore, justified in 
holding that the plaintifis were not entitled 
to claim the benefit of s. 15 (2), Limitation 
Act, and that the suit was barred. The 
appeal fails and is dismissed with ccsts. 
N.B. Appeal dismissed. 





OUDH CHIEF COURT 
Second Rent Appeal No. 60 of 1936 
February 4, 1938 
Tuomas, Aa. O. J. 

B, CHANDRA BHAN SINGH 
~~APPELLANT 
versus 
HUBBA—RESFONDENT 

Landlord and tenant—Grove—Whether grove lost 
its character as such—-Nature and quantum of evi- 
dence required—Whether question of law. 

The nature and quantumof evidence required 
to prove that what was ‘once grove land has 
ceased to retain that character is a question of 
law. Where a Oourt has misdirected itself on 
this point, itis impossible to maintain its finding 


of fact: ; 
Held, after considering the evidence that the. 


grove in question had lost its character as such ` 
and that the mere fact thatthe defendant had 
planted some new trees did not help him. 
S. Rent A. against the order of the Dis- 
trict Judge Rai Bareli, dated-July 4, 1936, 
Mr. P.N. Chaudhari, for the Appellant. 
Mr. Ganesh Prasad, for the Respondent. 
Judgment —This isa plaintiff's appeal 
under s. 119 (6) ofthe Oudh Rent Act, 
against a judgment and decree of the 
learned District Judge of Rae Bareli, 
dated July 4, 1936, upholding the decree 
passed bythe learned Assistant Collector, 
First Class of the same place dated Novem- 
ber 29, 1935, dismiesing the plaintiff's 
suit, ii 


1938 ; 


The plaintiff admittedly is the proprietor 
f Mahal Beni Bahadur Singh in which 
«8, disputed plot No. 18U, ie situated. The 
Yea oi the said plotis © bighas and 

biswa. The plaintiff brought the suit 
or possession by ejectment from a plot 
Yo. 180, only measuring 3 bighas. ‘The 
KNefence was that the land in suit was the 
‘rove of the defendant. 

The sole question for decision in the 
ppeal is whether the plot in dispute is or 
3 not a grove land. Both the lower 
Jourts have held that the land in dispute 
ad not lost its character as such, The 
“roceedings of August 27, 1935, show that 
Ihe defendant admitted that there were 8 
mango and 2 babul trees on the plot in 


dispute. The defendant further admitted 
bat 3 biswas was under cultivation 
while according to the plaintif 3 


«ighas was under cultivation. The number 
m dispute in the first, second and third 
thlements is entered as a talab. It 

3 further clear from the statement 
£ the defendant that the area of the 
lab which is under water is 24 or 3 
ighas, 

Tne contention of the learned Oounsel 
or the appellant is that where there are 
salyien trees on an area of 6 bighas 
od 1 biswa, it should be considered 
hat the grove in question has lost its 
haracter as such. On the other hand it 
as been contended by tue learned Oounsel 
or the respondent that whether or not 
ke grove in question has lost its character 
45 such is a question of fact. I do 
wt agree with this contention, The nature 
nd quantum of evidence required to prove 
that what was once grove land nas ceased 
© Yetain that character is a question of 
aw. Where a Oourt has misdirected 
tself on this point, it is impossible to 
maintain its finding as a finding of fact. 
“he case, therefore, stands thus:—That 
we have 8 mango and 2 babul trees 
tandingon an area of 6 bighas and 1 
iswa, I have not the slightest doubt that 
he babul wees must be seli-grown. The 
{estiou 18 whether the gruve nas lost its 
haracter as such, The evidence of the 
fefendant is vague, In his cross-examina- 
ion he clearly stated that he could not say 
sow many trees stood on the 3 bighas 
or which the suit was brought. He fur- 
ber admitted that he had brought 3 
iswas.of land under culuvation. ‘This 
act ‘by itself is not suificient to hold that 
a grove nas lost its character as such, 
sut in view of the area and the number 
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of: trees it seems to me impossible to hold 
that the grove has not lost its character 
as such. I accordingly hd thet the 
grove has lost its character as such and that 
the mere fact that the defendant has 
planted some new trees does not help him. 
The plaintiff being the proprietor of the 
mahal in which the disputed land is 
situated is entitled to the relief which he 
has claimed. 

I accordingly allow the appeal and set 
aside the decree of the lower Oourts, 
with costs, 


D. Appeal allowed. 


ne 


RANGOON HIGH COURT 
Special Bench 
Letters Patent Appeal No. 4 of 1938 
June 20, 1938. 
Rosgets, C. J DUNELBY AND BRAUND, JJ. 
MAUNG THESIN AND ANOTHER — APPELLANTS 
; versus 
MAUNG NYO SEIN AND ANOTHER — 
RESPONDENTS. 

Burmese Buddhist Law — Dhammathats — Former 
marriage —Two contemporaneous marriages subsisting 
—One contracted earlier, is former —Inheritance— 
Burmese male contracting two marriages — Both wives 
alive at same time--Childrenjrom former marriage 
—Their parents predeceasing their step-mother— 
Step-mother dying leaving neither child nor direct 
descendants—Children of former marriage whether 
heirs of her separate property—Duty a Courts in 
Burma, to deduce general principles of Common Law 
of Burma from Dhommathats. 


‘Two contemporaneous or overlapping marriages ' 


may be described as former and latter, the former 
being that which was contracted earlier and the 
latter being that which was contracted later, where 
the two marriages subsist for some time side by 
OV hon a Burmese Buddhist male has contracted two 
marriages and both wives have been alive at the same 
time, the children of the first marriage lu point of* 
time, whose parents both predeceased their step- 
mother, are heirs of their step-mother in respect of 
her separate property, when there are no children or 
direct descendants of the step-muther. Maung Aung 
Pey.U Tun Aung Gyaw (2), relied on. [p. t81, col. 2.] 
The task of the Courts of fritish Burma has been, 
and still is, to deduce from the ad hoc decisions 
compiled in the Dhammathats | general principles of 
the Gommon Law of Burma which are in accordance 
withthe habits and customs of the Burman of 


to-day, Hawag Thein Maung v. Ma Kywe(3), referred | 


, 885, cul. L. 
Pe: A a the decree of Mr. Justice 
Mya Bu in Special Second Appeal No. 191° 
of 1937, dated January 12, 1938. . 

Mr. P. K. Basu, for the Appellants, 

Mr. U. E. Maung, ior the Respondents, 

Roberts, U. J.—I am of opinion that 
this appeai must be dismissed, and snould 
indeed have regarded the judgment of my 
learned brotner Mya Bu to which we have 


t 


kai 


ia 
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been referred as conclusive in the matter, 
were it not for the ingenious and careful 
argument which has been addressed to us 
by Mr. Basu. As the learned Judge pointed 
out, the case in Ma Ni v. Ma Shwe Pu (1) 
is-no authority for saying that a step-son 
cannot inherit merely because his step- 
mother and mother were both living at the 
same time, thal. is to say, in a case where 
two valid marriges overlap each other and 
do not succeed each other in point of time. 
It is said that the words “former marriage” 
in the Dhammathats do not mean merely a 
former marriage but a marriage which 
came to an end by death or divorce. But 
in my opinion it is clear that two con- 
temporaneous or overlapping mariages may 
be described as former and latter, the 
former being that which was contracted 
earlier and the latter being that which was 
contracted later, where the two marriages 
subsist for some time side by side. 

Though such contemporaneous or over- 
lapping marriages are recognized by the 
Dhammathats, if Mr. Basu is right, it would 
seem that there were no provisions for 
inheritance made in those cases, and, as 
has been pointed out to us by the learned 
Counsel for the respondents, there is no 
provision in the Digest for wives of an 
inferior class taking part of the inheritance 
on the death of the husband and wives of 
thé superior class; there is no provision for 
children of wives of the four superior classes 
inter se and the answer ‘seems to me that 
itis because such children must be pubbaka 
within the meaning of s. 16 of the Digest. 
One would be: reluctant to hold that a 
step-son were ousted merely because the 
two marriages overlapped. I respectfully 
agree with some observations which fell 
from Baguley, J. in Maung Aung Pe v. U 
Tun Aung Gyaw (2) at p. 537*, where 
he said: ` 

“lf the father married one day after the death of 
his first wife, the children would get their right of 
partition, Why should they not have a right of 
partition if he hurried matters to the extent of 
marrying one day before the other wife died ?.” 

Unless thé inferior childern in. the case 
mentioned in s. 305 of the Digest had pro- 


vision made for them, they. would not 
~ succeed, and 80 this provision is inserted. 


“When a second wift has children, they of 


e oust her step-children from inheri- 
der the rule in Ma Ni v. Ma Shwe 


she has no children, it seems to 
nd. Oas: 50; AIR 1931 Rang. 67; 


Ag. 114. th 
ad. Cas. 503; A I R-1931 Rang. 325; 
sang. 71. 
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me clear that her. step-children— those 
begotten of her husband by a former wife— 
can have a share of the inheritance. Accord 
ingly, in my opinion, this appeal must be 
dismissed and the judgment of Mya Bu, J 
will be affirmed with costs; Advocate's fee 
here twelve gold mohurs. 


Dunkiey, J.—-The question for decisior 
in this appeal is whether, when a Burmese 
Buddhist male has contracted two mar 
riages and bcth wives have been alive a" 
the same time, the children of the firs™ 
marriage in point of time, whose parent» 
both pre deceased their step-mother, are 
heirs of their step-mother in respect o 
her separate property, when there are nc 
children or direct descendants of the second 
wife. It is conceded that were the two 
marrisges successive, i. e. were the secondi 
marriage contracted after the death of the 
first wife, they would be entitled to succeed,, 
but the argument for the appellants is that 
when the two marrisges are corntempor: 
aneous, or more accurately, when. the» 
second marriage is contracted before the 
death of the first wife, the children of the 
earlier Marriage cannot, under any circum: 
stances, be the heirs of their step-mother. 
In my opinion such a contention ie opposed 
both to law and to reason. The common- 
sense point of view has been expressed by 
Baguley, J., in Maung Aung Pe v. U Tun 
Aung Gyaw (2) at p. 537*. 

As regards the law, step-children con: 
stitute the fifth class of the six classes of 
children entitled to inherit, which are set 


- out in the last section of Book 10 of the 


Manugye Dhammathat, They are the 
pubbaka children. According. to Richard- 
son's translation of the Manugye, this class 
includes “children, male or female, of a 
wife by a former husband, or of a husband 
by a former wife,” and‘on this translation 
is based the argument that in order that 
children of a former marriage should be 
pubbaka children, the first marriage must. 
be terminated before the re-marriage of 
one parent, But, in my opinion, this 
translation i8 mot an accurate transla., 
tion of thé original Burmese text, which 
does not suggest that the first marriage 
must have terminated before the second. 
marriage was contracted. A more accurate. 
translation of the Burmese is contained 
in s. 16 of U Gaung’s Digest of Burmese. 
Buddhist Law, which reads as follows:. 
“children of the husband cr the wife by, 
a former marriage”. This is in accordance, 
with the texts.of all the, other. Dham- 


*Pages of 8 R:—[Hd.] 


1938 f 


athas mentioned in “the Digest. The ex- 
«re:sions “former husband" and “former 

ife” do perhaps connote that the mar- 
miago in ques ion has termina'ed; by the 

xpression “former marriage” means merely 

marriage which is earlier in point of 
Mme, and as polygamy is recognied under 
3urmese Buddhist Law, the first marriage 
«f a Burmese Buddhist male will be a 
“former marriage” even though the mar- 

‘lage still subsists-when the second mar- 

iage is contracted, and the children of 

he first marriage will therefore be pubbaka 
shildren of the second marriage and en- 

itled to inherit in the absence of descen- 

lants of the second wife. It has been urged 

m behalf of the appellants that this cannot 
moe correct rule because, if the second 
mvife and the common husband had pre- 
«deceased the first wife, leaving children of 
™he second marriage, those children would 
mot he pubbaka children of the first marriage 
wand therefore could not be the heirs of the 
Kirst wife, but this consideration. is really 
“beside the point, and does not fall for deci- 
ssion in the present case. However with the 
mereatest respec’, the remarks of Page, O. J. 
in Maung Thein Maung v. Ma Kywe (3) at 
p. 420* appear to me to be extremely apposite 
to this matter. The learned Chief Justice 
sgaid: 

“The truth is that the Burmese Customary Law 
of inheritance as set forth in the Dhammathats is 
not strictly speaking a system of law at all, but a 
congeries of decisions which are merely pronouuce- 
ments ad koc upon particular cases as they have 
arisen, and which for the most part do not purport 
to be determined pursuant to any general or 
guiding principle. Of course, the Dhammathats 
are not the sole repository of Burmese Oustomary 
Law, and Tagree with U May Oung that ‘the pre- 


sent customs are a safer guide than the little 
known law of the Dhammathats”. 


The task of the Courts of British Burma 
has been, and still is, to deduce from the 
‘ad hoc decisions compiled in the Dhamma- 
thats general principles of the Common Law 
of Burma which are in accordance with the 
habits and customs of the Burman of today. 
Now a fundamental principle of the Bur- 
mese Buddhist Law of inheritance, which 
has been laid down by the Courts, is'that 
‘an inheritance shall not ascend where it 
‘ean descend, Ma Gun Bon v. Maung Po 
Kywe (4) and I shall have no hesitation in 
‘applying this principle in the case of the 
children of the second wife, and in holding, 
on the analogy of the rights of the children 
of the first wife in the property of the 

(3)13R 412; 158 Ind. Cas. 181; AIR 1935 Rnag. 
248; 8 R Rang. 150(F B) . 

_ (6) 1897-1901) 2 UB R 66. 
“*Page of 18 R.—[Hd] 
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second wife when she has no descendants, 
that they were entitled to inherit the first 
wife's property in the absence of natural 
deszendants of the first wife. The decision 
of my learned brother Mya Bu on second 
appeal wis, in my cpinion, correct and I 
agree that this appeal must be dismissed. 

Braund, J.—I only desire to adda few 
words because at one point of the argument 
in this case I felt and, I think, permitted 
myself to express, some slight doubt. In my 
opinion, in order that a child, in circum- 
stances such as this may inherit, it is 
necessary that he or she should come 
under one of the six classes of persons 
capable of inheritance that are defined in 
the Dhammathats, and, in ‘this particular 
case, that he or she should qualify as a 
pubbaka child. In Richardson’s Laws of 
Manoo, we were referred by Mr Basu to 
a definition of pubbaka child which des- 
cribed him as being the child of a former 
husband or wife as the case may be. With 
great respect, L venture to think that that 
isslightly misleading, when one looks at 
the Dhammathate themselves, which are 
summarized in the Digest, it is found that 
the qualification of a pubbaka child is that 
he or she should be a child of “a former 
marriage’. There seems, in my opinion, to 
be a difference between a child of a former 
husband or wife and one cf a former mar- 
yiage. The words “former husband" or 
former wife must, I thick, refer to a person 
who was once a husband or wife but is no 
longer. In that sense I felt some difficulty 
in ascribing tothe child of what has been 
called here a “contemporaneous” marriage 
the qualities which are necessary to qualify 
as a pubbaka child. But when once it is 
conceded that what is necessary is merdly 
that there should have been a “former 
marriage” and not a former husband or 
wife in the sense I have explained, that 
difficulty entirely disappears. 

Moreover, the moment of time which is 
relevant is the time at which the right to 
inherit arises. Accordingly, at that moment 
the former wife or husband as the ‘cage 


“may be, can ex hypothesi nolonger be in 


existence. Once those difticulties are over- 
come, I have no difficulty in agreeing with | 


‘my Lord the Chief Justice and with my 


learned broiher Dunkley, J. that there is 
no reason for conceding a right of succes: 
sion to the child of a “successive” mdrriage 
while excluding from succession the child 
of a marriage which is contemporaneous in 
the sense—in my opinion, in the rather 


‚misleading sense—in which that expression 


` 826 


has been used in this cage. I agree that this 
appesl should be dismissed. 


B. - Appeal dismissed. 


_ LAHORE HIGH COURT 
First Civil Appeal No. 2328 of 1935 
' February 19, 1937 
COLDSTREAM AND JAT LAL, JJ. 
LOCAL COMMITTEE or GURDWARAS, 
LAHORE—OBIBOTOR-—ÀPPELLANT 


versus 
SARDUL SINGH AND ANOTHER, CONTESTING 
OBJECTORS AND ANOTHER, PETITIONER 
AND OTHERS, Pro forma OBJECTORS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLI, 
r.1—Amendment of decree or correction of mistake 
apart from review of judgment—Whether supersedes 
original decree necessitating dismissal of appeal 
presented with copy of original decree~Sikh Gur- 
dwaras Act (VIII of 1925), s. 2 (a)—Followers of 
Baba Ram Rai, whether Sikhs. 

Quaere.—Where an application for review of judg- 
ment is granted and the decree is consequently 
amended, no appeal is competent against the origi- 
nal decree as that decree must be deemed to have 
been superseded and, therefore, non-existent. But it 
is a question whether an amendment in the dec- 
ree, apart from the review of the judgment, to 
however slight an extent, and even a correction of 
a mistake under s.152, Oivil Procedure Code, in the 
decree, have the effect of superseding the original 
decree so as to necessitate the dismissal of an 
appeal, which was presented with a copy of the 
original decree, 

Case-law discussed } 

here is an essential difference both in belief and 
in practice between the Sikhs as defined in the 
Sikh Gurdwaras Act, and the followers of Baba Ram 
Rai, Baba Ram Rai never becamea follower of 
the 8th, 9th or 10th Guru; on the other hand he 
was their rival and established an institution of 
his own at Dehra Dun: neither he nor his followers 
therefore, can be styled asthe followers ofthe 10 
Gurus; or believers in the 10 Gurus. 


F. O. A. irom the decree of the Sikh Gur- 
dwaras Tribunal, Lahore, dated Se 
23, 1035. PENS 
essrs. Badri Das, Manohar Lal Mehra 
Kartar Singh, Amar Nath Grover and 
Harnam Singh, for the Appellant. 
Messrs. Achhru Ram, Jagan Nath Aggar- 
wal, Bhagat Singh, Kahan Chand and R, P, 
Khosla, for the Respondents, 


Jal Lal, J.—On g petition being made b 
the prescribed number of persons andes 
8.7, Sikh Gurdwaras Act, 1995, claiming 
that an institution known as ‘Gurdwara 
Cho¥acha Guru Ram Rai’ situated within the 
limits of Moghalpura, Lahore, be declared 
to bea Sikh Gurdwara, the Local Govern- 

-ment issued the usual notification under 
.that.section, whereupon the respondent 
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Bachan Das claiming to be the. Mahant o 
the alleged Gurdwara made an applicatior 
under s. 8 of the Act praying that the 
institution be not declared to be a Sik} 
Gurdwara. This petition was opposed by 
the appellants, who are some of the appli 
cants under s.7 of the Act, and who styk 
themeelves.as the Local Committee of the 
Gurdwaras at Lahore. The remaining res- 
pondents before us are some of the wor: 
shippers of the shrine. It may be noted am 
this stage that from the commencement om 
the proceedings the Shromani Gurdware 
Parbhandak Committee declined to be r 
party to the proceedings before the Sikk 
Gurdwaras Tribunal. 'l'he case was conse: 
quently heard by the Gurdwaras Tribunal 
and the learned President and one of the 
Members, Rai Bahadur Dwarka Parshad, 
were of opinion, that the institution was 
not a Sikh Gurdwara and should not, there- 
fore, be declared as such. The other mem 
ber, Sardar Man Singh, however, differedm 
from this view and recorded a separate 
dissenting judgment holding that the insti- 
tution was a Sikh Gurdwara and should be 


‘declared as such, but the opinion of the 


majority of the members cf the Tribunal 
prevailed and consequently the petition 
presented under es8, Sikh Gurdwaras Act, 
was granted with costs and the institution 
declared not to bea Sikh Gurdwara. The 
Local Committee of the Gurdwaras at 
Labore have preferred this appeal. 

At the come cnesme tof the hearg of 
the appeai, a :Yrelimiuer, ubjeciion wage 
taken by Mr. Achhru Ram, Advocate on 
behalf of the respondents, that this appeal 
isincompetent and should not, therefore, be 
entertained.. It appears that in consequence 
of the judgment of the majority of the mem- 
bers of the Tribunal, a decree sheet was 
prepared in which the judgment of the 
Tribunal was incorporated, but in the memo- 
randum of costs the amount payable by the 
appellants tothe respondent on account of 
subsistence for witnesses was mentioned to 
be Rs. 1,095 4-0. An application was then 
made on behalf of the appellants on Novem: 
ber 1, 1935, objecting to this amount. This 
application was under O. XLVII, r. 1, Civil 
Procedure Code, for review of the judgment 
of the Tribunal as well as the decree dated 
September 23,1935. The application was 
granted on December 20, 1935, the Gur- 
dwaras Tribunal having held that the 
amount payable by the appellants as sub- 
sistence for witnesses was Rs, 731 and that 
the. decree should be at! accordingly. 
This order is signed by the three members 
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of the Tribunal and. was given effect to on 
thesame day by means of a correction of 
the original decree sheet in which the 
amount originally mentioned was reduced 
and the alteration initialled by the Olerk 
of Oourt of the Tribunal but not by any of 
the three members thereof. In the mean- 
time the present appeal had been presented 
on December 18, 1935, that is to say, two 
days before the order acccepting the appli- 
cation of the appellants and altering the 
amount of costs as mentioned in the decree. 
With the memorandum of appeal a copy 
of the decree sheet as originally framed was 
filed and no attempt was,up to the hearing 
of the appeal, made to filea copy of the 
decree sheet as amended in pursuance of 
the order of the Tribunal. The learned 
Counsel for the respondents contends that 
the decree sheet having been amended, no 
appeal is competent against the decree as 
originally framed which has now ceased to 
exist, and as the amendment was made on 
an application made bythe appellants, they 
have no reasonable excuse for the omission, 
and are not, therefore, entitled to any ex- 
tension of time. 

A number of cases have been cited in 
support of this preliminary objection in 
which it has been Jaid down that where a 
decree has been amended, an appeal can be 
preferred only against the amended decree 
and not against the original decree. Under 
O. XLI, r. 1, it is imperative that the memo- 
randum of appeal should be accompanied 
by a copy of the decree appealed from and 
no discretion is given tothe Courtto dis- 
pense with the filing of such a copy. In 
Basheshar Nath v. Ram Kishen Das (1), it 
was held that wherea decree passed on 
January 18,1915, had been set aside on 
May 6, 1915, on an application made by one 
of the parties, who was a respondent before 
the Chief Court, an appeal filed on March 
5, 1915, against the original decree jwas 
not competent and must be dismissed. It 
appears, however, that in that case the ori- 
ginal decree had been set aside by the 
order of May 6, 1915, on an application for 
review anda further inquiry had been 
ordered by the Court, therefore, no decree 
existed on May 6, 1915. The learned Judges 
followed Kanhaiya Lal v. Baldeo Prasad 
(2) and Birghast Lal v. Saliq Ram (3). The 
head-note of the former is: 

“Where an application for review of judgment is 


(1) 140 P R 1919; 54 Ind. Oas 986; A IR 1920 
Lah. 333; 1 Lah. L J 191; 80 P W R 1919. 

(2) 28 A 240; A W N 1905, 965, o 

(3) 34 A 282; 14 Ind. Cas, 472; 9 A L J 183. 
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granted the result is a new decree superseding the 
original decree, and not merely some amendment 
thereof. An appeal was filed-pending an application 
for review of judgmentin the Court below; the 
review was granted, and an order passed which pur- 
ported merely to amend the decree then under appeal: 
Held that the order of review superseded the original 
decree; the decree underappeal had ceased to exist 
and the appeal could not be heard.” 


From the body of the judgment it appears 
that the application was for review of judg- 
ment and the decree was modified in im- 
portant particulars and a new decree passed; 
and it was held that the order passed on 
review amounted to a new decree super- 
seding the old decree, and, therefore, the 
decree against which the appeal had been 
preferred did not exist and the appeal could 
not be heard. The same view was expressed in 
the second Allahabad judgment relied upon 
by the learned Judges of the Chief Oourt. 
In that case also, it was the judgment which 
had been reviewed by the trial Oourt and 
consequently it was held that the order of 
review superseded the original decree which 
had ceased to exist: Sadupadhya Umesh- 
anand Oja v, Ravaneswar Prosad Singh (4), 
only indirectly supports the contention of 
the respondents. Inthat case, after the 
appeal had been preferred, the decree was 
amended. But an application made to the 
High Court to attach to the memorandum of 
appeal, a copy of the decree as amended 
was gtanted and the appeal was heard on 
the merits. It was observed that from the 
moment the application to attach a copy of 
the amended decree to the memorandum 
of appeal was granted, the appeal became 
an appeal against the amended decree. In 
Aditya Kumar v. Abinash Chandra (5), it 
was held that : 

“Tf a decree is modified in review, to however slight 
an extent it may be, the modified deeree is thee final 
decree for the purposes of an appeal and the fact 
that no decree is drawn up or that a decree was drawn 
up tothe extent of the modification does not affect 
the question, Oonsequently an appeal against a 
decree anterior to review filed pending the review, 
without any appeal from the amended decree, is not 
competent.” 

This case fully supports the contention 
ofthe respondents. Joykishen Mookerjee 
y. Ataoor Rohoman (6), only indirectly 
supports the respondents’ contention 
because in that case the objection of 
the respondent was that the appeal pre 
ferred within the prescribed time from 
the date df the amendment of the decree, 
but after the expiry of the prescribed ‘time 


(4) ALB 1918 Oal. 530;43 Ind. Oas. 772, 

(5) A I R 1931 Cal. 323; 131 Ind. Gas. 258; 34 O W 
N 1002; Ind, Rul. (1931) Oal. 434. 

(6) 6 0 22; 6 O LR 575, 
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from ‘the passing of the original’ decree, 
was barred by ‘time. This objection was 
repelled by the High Court. Ratio dee 
cidendiin tbis case supports the respon- 
dents. In Soudamini Dasi v. Nabalak Mia 
Bhuiya (7), it was held that if a decree is 
amended either by way of review or under 
s, 206, that is, s. 152 of the present Ccde, 
the decreeto be appealed against is the 
amended decree and not the original 
decree. But in that particular case, the 
learned Judges held that the case was a fit 
one for extension cf time under s. 5, Limi- 
tation Act. On behalf of the appellants 
reliance was placed on Birendra Nath Ray 
v, Satis Chandra (AM where it was held 
that : 

“Where, after the appeal is filed,a few words are 
added ‘to a decree appealed from by the Court 
passing the decree in order to make if clear, the 
addition does not render the appeal incompetent in 


the absence of a copy of the decree after the 
addition.” 


‘This judgment does not, in my opinion, 
materially affect the question before us. 
An: examination of the Case-law on the 
subject as enumerated above shows that 
there can be no manner of doubt that 
where an application for review of judg- 
mentis granted and the decree is conse- 
quently amended, no appeal is compe- 
tent against the original decree as that 
decree must be deemed to have been 
superseded and therefore non-existent, 
But it is a question whether in cases where 
no question of review or any amendment 
in the original judgment has been raised 
by either of the parties and there is a 
mistake in the decree either due to a 
miscalculation of the amount or due to its 
not conforming to the judgment and the 
decree is subsequently altered so as to 
bring it in conformity withthe judgment, 
the same rule applies. Two of the 
Oaleutta cases seem to hold that it would. 
Speaking for myself, I feel hesitation in 
adopting the view taken by the learned 
Judges that an amendment in the decree, 
apart from the review of the judgment, to 
however slight an extent, and even a 
correction of a mistake under er. 152, Civil 
Procedure Code, in the deeree, have the 
effect of superseding the original decree s9 
as to necessitate the dismissal of an 
Appeal, which was presented with a copy of 
the original decree. I need not, however, 
pursue this matter further hecause in 


my opinion even if it be held that the 

(7) A IR 1931 Oal 578; 133 Ind. Cas. 571; 350 W 
-N 251; Ind, Rul..(1931) Oal. 699, ; ‘ 
i B I R 1926 Oal. 1166; 67.Ind. Qag. 1003; 44 -O 
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appeal should have, been against’ the 
amended decree, as in the present case, the 
memorendum of appeal was accompanied 
by the decree as it existed on the date of 
the presentation of the appeal snd ‘the 
alteration is only on the question of cal- 
culation of costs and no fresh decree 
sheet has been prepared, but an alter- 
ation bas been made ‘in the original 
decree in the amount of costs which: is 
not signed by any of the members of the 
Tribunal, this is a fit case in which the 
appellants should be permitted to file -a 
copy of the decree sheet as amended, pro- 
vided they pay Rs. £0 as costs of this 
hearing to the respondents. A copy of the 
amended decree has been filed in Court and 
Rs. 50 have been paid to the respondents 
in pursuance of an order passed by us 
.at the hearing of the appeal, and conse- 
quently we have heard tke appeal on the 
merits. 

There is not much doubt as to the 
history of the institution in dispute; it is 
called ‘Chobacha Guru Ram Rai.’ There 
is no evidence that the word ‘Gurdwara’ 
js affixed toit. ‘Chobacha’ means a pool 
of waterora smell tank cf water. Baba 
Ram Rai was the eldest son of the 7th 
Guru, Guru Har Rai. Owing to bis ecn» 
duct at the Court of Emperor Aurangzeb, 
wkere Lehad been deputed by his father, 
in returning a prevaricatory reply to a 
question of the Emperor relating to the 
observations of Guru Nanak about the 
Muslims, Baba Ram Rai was considered by 
his father to have fallen from the 
standard of veracity and conduct expected 
from a Guru, and was consequently 
banished by him. He was not allowed to 
go in his presence and was ordered to 
proceed in the direction in which he was 
facir g; when the orders were communicated 
to him, he happened to be facing towards, 
Lahore and consequently he came to 
Lahore. It was not apparently known to 
the followergof the Guruin Lahore that 
Baba Ram Rai had been banisked by the 
Guru ard consequently they misunderstood 
the injunction of the Guru not to give him 
kauri cr paisa and presented him with 
silver and gold. Baba Ram Kai estab- 
lished his quarters near the shrine of Pir 
Mianmir in the vicinity of Lahore. But 
it is said that he had difficulty about water 
because the Muslims used to pollute the 
existing sources of water by throwing bones 
tin the same. Consequently, he dug a 
small tank, with his ‘own-hands and ata 
comparatively “short “distance from the 
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surface. of the ground-water was obtained. 
This is called the ‘Chobacha Sahib. Baba 
Ram Rai was able to obtain water from 
this pocl fora year or so after which it is 
said to have dried up. It used to be 
«covered up during the night, and appar- 
cently guarded, in orderto saveit from 
pollution by the Muslims when its water 
was required for drinking. When subse- 
‘quently Baba Ram Rai left Lahore and 
went toreside in Dehra Dun where bis 
principal shrine now exists, he left the 
place near Mianmirin charge of his dis- 
«ciple Shah Ji. When the pool dried up, it 
used to be filled with water brought from 
other sourcesand this is apparently done 
p to this time. 

On behalf of the appellants it is further 
contended ~and on this point there is con- 
Kroversy between the two parties—that 
the tank was dug up by Baba Ram Rai 
with a chhuri which was given to him by 
“Pir Mianmir and that this chhurt originally 
Welonged to Guru Nanak and was in the 
custody of the Pir, It is also contended— 
and again this contention is controverted 
bythe respondents—that the particular 
wpot was selected by Baba Ram Rai for 
the tank and for his residence because 
‘Guru Nanak had previously stayed at the 
same spot. Historically both these inci- 
‘dents donot appear to be correct. But if 
it is established that this is the belief of 
the followers of Baba Ram Rai, or the 
worshippers of the shrine, then it would 
be an important tradition connected with 
the life of Guru Nanak; andif it further 
be established that the place is worshipped 
on account of these two incidents on which 
there is a controversy, then, whether the 
incidents are historically correct or not, 
the place would be an object of respect 
and worship on account of the tradition. 
‘Fo this aspect ofthe case I will advert 
hereafter. 

There has been a considerable con- 
troversy before us whether Baba Ram 
Rai wasa Sikh and whether his followers 
‘can becalled Sikhs. We are not, however, 
directly concerned with this question, 
because we have todeal with the defini- 
tion of the term “Sikh” as contained in 
the Sikh Gurdwaras Act. In the popular 
sense, probably people would call Baba 
Ram Rai tobe aSikh and also his fol- 
lowers, but, as I will show presently there 
is an essential difference both in belief 
and in practice between the Sikhs’ as 
defined in the Sikh Gurdwaras Act and 
the followers .of Baba Ram Rai. I have 


LOOAL COMMITTEE OF GURDWARAS, LAHORE v. SARDUL SINGH (LAH) 


889 


already stated that Baba Ram Rai was 
banishéd by his father, the 7th Gauru, 
and the latter was succeeded by his second 
son who became the 8th Guru. Now, it 
is beyond controversy that Baba Ram Rai 
throughout aspired to the gaddi of his 
father and was a rivalofthe 8th and the 
9th Gurus. He never accepted their 
lead; on the other hand, he established 
himself in Dehra Dun where he had his 
own followers and supporters: not only 
that, he even intrigued against the 9th 
Guru and attempted to have him violently 
removed. There was, it appears, an inter- 
view between him and the 10th Guru, 
Guru Gobind Singh, on the river Jumna 
and apparently they parted as friends. 
But it does not follow, and it is not a fact, 


‘that Baba Ram Rai accepted Guru Gobind 


Singh as the Guru. The fact ‘that Guru 
Gobind Singh admired him and called him 
a sacha Guruand his followers as bad 
people only shows that Guru Gobind Singh 
liked his kinsmen personally and subse- 
quently protected his widows from the 
tyranny of the masands, that is to say, 
collectors of dues on behalf of Baba Bam 
Rai, Butthe fact remains, and there is 
ample authority on this matter, that Guru 
Gobind Singh subsequent to the death of 
Baba Ram Rai prohibited his followers 
from having any material or social con- 
nection with the followers of Baba Ram 
Rai. This injunction isan essential creed 
ofthe Sikhs and cannot be ignored in 
deciding the matter before us. 

A ‘Sikh”, according to the Sikh Gurd- 
waras Act, means a person who professes 
the Sikh religion, and if any question 
arises as to whether any person js or ig 
not a Sikh, he shall be deemed respectively 
to be or not to be a Sikh according as he 
makes or refuses to makein such manner 
as the Local Government may prescribe 
the following declaration: “I solemnly 
affirm that I am a Sikh, that I believe in 
the Guru Grinth Sahib, that I believe 
in the Ten Gurus, and that I have no 
other religion’. Now I have shown that 
Baba Ram Rai never became a follower 
ofthe sth, 9th or 10th Guru: on the other 
hand he was their rival and established 
an institution of hisoWn at Dehra Dun; 
neither he nor his followers, therefore, 
can be styled as the followers of the 10 
Gurus or believers in the 10 Gurus. 
Some evidence was led in this case to show 
that the followers of Baba Ram Rai do 
not believe in the Granth Sahib. It igs 
not necessary to give any finding on this 
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question. The evidence is interested on 
both sides and unsatisfactory both on this 
question and on other questions involved. 
But itis not unlikely that they do not 
believe in the Granth Sahib as it now 
exists. The Granth Sahib, as it existed 
before Baba Ram Rai was banished by 
his father, has been added to by the 
succeeding Gurus to whom he owed no 
allegiance and it may be that for that 
reason the Ram Rayias do not believe in 
the Granth Sahib. 

One of the questions, however, that we 
have to determine in this caseis whether 
the Granth Sahib isthe object of worship 
predominantly by the Sikhs in the insti- 
tution in question and has been before the 
presentation of the application. 
hesitation in agreeing with the learned 
President and Rai Bahadur Dwarka Par- 
shad that it has not been established that 
the Granth Sahib is predominantly the 
object of worship in this institution. There 
is evidence on the record from which it 
appears that when some quarters were 
built near the Chobacha Sahib, a room 
was converted into a Gurdwara for the 
worship of the Granth Sahib and that other 
Gurdwaras forthe same purpose exist in 
the vicinity of the institution. It also 
appears that the followers of Baba Ram 
Rai shave their heads and smoke and 
this institution is used for the ceremony 
of shaving the heads, a practice which is 
strictly prohibited in the caseof Sikhs as 
that term is now understood. ‘There is 
also evidence that there is an idol of Baba 
Siri Ohand kept in the institution and 
worshipped. If the Granth Sahib is read 
‘at -allin the institution, itis not by way of 
public worship but as private study by 
the Mahant. 

The place in my opinion has been rightly 
held by the majority of the members of 
the Tribunal to be intended and to be 
used primarily for worship of the Onobacha 
Sahib, that is to say, the tank which 
was dug with his own hands by Baba 
Ram Rai, the founder of the sect. None of 
the 5 clauses of s. 16 applies to the facts 
of this case. It was not established by or 
in the memory of agy of the 10 Gurus or 
in commemoration of the lifeof any of the 
10 Gurus, nor was it used before or at tke 
time,cf the presentation of the petition for 
pubfic worship by the Sikhs. It was on 
the other hand, established by Baba 
Ram Raiin order to procure water from 
the tank and not in commemoration of the 
alleged visit of Guru Nanak to this place 
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it was not 
used for public worship by the Sikhs. 
Olause (i) has, therefore, no application’ to 
the case, Similarly cl. (ii) does not apply 
because it isnot used for public worship 
predominantly by the Sikhs and further 
any worship that takes placeis not owing 
to the alleged traditions mentioned above 
connected with Guru Nanak, even if we 
assume thatthe existence of that tradition 
has been proved. This disposes of cl. (ii) 
ofs. 16. Clause (iti) would apply if the 
institution had been established for use by 
Sikhs for the purposes of public -worship 
and hed been used forsuch worship by 
the Sikhs. This matter also has been dis- 
posed of by the discussion under the pre- 
vious clauses. Clauses (iv) and (v) also do 
not apply because the place has not been 
used for public worship by the Sikhs. The 
main ground, therefore, on which the 
appeal mustfailis that it has not been 
established that the institution in question 
has been used by the Sikhs for public wore 
ship. Agreeing therefore, with the majority 
of the members of the Guardwaras 
Tribunal, I would dismiss this appeal with 
costs. 
Coldstream, J,—I agree. 


5. Appeal dismissed. 
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Application in First Oivil No. 4 of 1937 
May 25, 1938 
Davis, J.O. AND MBETA, J. 
Musammat AMAN KHATUN 
AND OTHERS——-A PPBLLANTS 


versus 
ABDUL RASOOL ABDULLAH AND OTHERS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O, XXIT, 
rr. 12, 4 (3) — Applicability ef, O. XXII, r 12— 
Suit for partition against brothers — Appeal against 
order passed ın execution proceedings — One brother 
dying during pendency of appeal — His legal repre- 
sentative not brought on record within time—Whole 
appeal, if abates. 

Rule 12, O. XXII, Civil Procedure Code, does not 
apply to appeals against orders passed in execution. 
Muhammad Takiy. Rai Fateh Bahadur (1), dissented 
from. Changa Mal v. Ram Dulary Lal (2), Sundayee 
Ammal v. Krishna Chetli (3) and Gangunatdu v. 
Murru Muttenna 4°, relied on. ; f 

A suit for partition and proceedings in execution 
of sucha suit must. proceed against all the co- 
sharers and they or their legal representatives must be 
on the record. , 

Where ina suit for partition brought against 
brothers, anappeal is preferred against an order 
passed in execution andone of the respondent 
brothers dies during the pendency’ of appeal, the 
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appeal abates asa whole if his legal representative 
is not brought on record within limitation. Moman- 
shah Budhal Shah v. Rajalmal (5) and Dassumal 
Ramrekhiomal v. Muhammad Bakhsh Amir Bakhsh 
(6), distinguished. 

The consequence following the abatement of an 
appeal cannot be avoided by the simple device of an 
affidavit in appealthat the party who has died gave 
up hisinterest in the property before the order in 
execution appealed against was passed. i 

Mr. Dipehand Chancumal, for the Ap- 
pellants. 

Mr. Srikishendas H. Lulla, for the Res- 
pondentis. , 

Davis, J. C.—This is an application by 
respondent No. 1 in an appeal from an order 
passed by the First Class Subordinate 
Judge, Shikarpur, in execution proceedings. 
The applicants pray for an order that the 
appeal abates on the ground that one Din 
Muhammad, respondent No 38, died in 
June 1987, and that after a lapse of 
more than three months his legal repre- 
sentatives are sought to be brought on the 
record. The execution proceedings were 
in a suit brought by the appellants against 
three brothers Nur Mohammad, Abdullah, 
and Din Mohammad, for partition of the 
joint property. Din Muhammad died 
during the pendeney of the appeal. The 
parties are Muhammadans. 

Tke first point taken by the learned 
Advocate for the appellants against the 
case of the respondents was that the appeal 
‘has abated as a whole, that O. XXII, 
T. 12, Civil Procedure Code, applies to 
appeals against orders in execution as well 
as to orders in execution themselves. It 
was argued that once an execution pro- 
ceeding, always an execution proceeding, 
whether in avpeal or otherwise, and re- 
liance was placed ona Full Bench judg- 
‘ment of the Patna High Court to this effect 
Muhammad Taki v. Rai Fateh Bahadur 
Singh (1), in which two Judges (a third 
dissenting) held that an appeal against 
an order passedin execution proceedings 
was a mere continuation of the exesution 
proceedings, and that in consequence r. 12, 
O. XXII, applied, and rr. 3, 4 and 8 of 
O, XXII, Civil Procedure Code, did not 
apply to such appeals. But with all 
respect to the learned Judges who decided 
_that case, we prefer the view of the 
Allahabad High Courtin Changa Mal v. Ram 
Dularey Lal (2), that r. 12,0. XXII, does 
not apply to appeals against orders in 
execu:ion. 


(1) 9 Pat. 372; 122 Ind. Cas. 148; AI R1929 Pat. 
565; 10P L T 763; Ind. Rul. (1930) Pat, 180, 

(2) 55 A 509; 144 Ind. Oas. 391; A IR 1933 All, 388; 
(21833) A LJ 706; Ind, Rul, (1933) All. 429. 
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It was pointed out in that case that 
fresh applications for execution could in 
execution proceedings be made from time 
to time, so that there could be no abate- 
ment of the suit in execution proceedings 
but that an appeal stands on a different 
footing. Successive appeals cannot be 
made, if one bas already abated, yet, if 
the principle applicable to proceedings in 
execution applied also to appeals against 
orders passed in execution proceedings, the 
appeals would never abate, whoever died. 
The Allahabad High Court followed the view 
of the Madras High Oourt in Sundayee 
Ammal v. Krishna Chetti (3), which is 
followed subsequently by that Court in 
Gangunaidu v. Murru Muttenna (4). In 
our opinion, r. 12, of O. XXII, Civil 
Procedure Oode, was not intended to 
apply to appeals against orders passed in 
execution. : 

But it was then argued that appeal, if 
it abated, abated at all only against 
the one respondent the one brother, Din 
Muhammad, who died; for, at some time 
subsequent to the decree, the three brothers 
partitioned their property, and the property 
the .subject-ematter of the execution 
application, fell to the share of the two 
other brothers, Abdullah and Nur Muham- 
mad, so that Din Muhammad has now no 
interest in the property. If that is so, it 
is difficult tosee why the appellants ask, 
as they have done, for the heirs or legal 
representatives of Din Muhammad to be 
brought on the record. But we do not 
think the consequence following the 
abatement of ,an appeal can be avoided 
by the simple device of an affidavit in 
appeal that the party who has died gave up 
his interest in the property before the order 
in execution appealed against was passed. 
The application was in execution itself made 
against all three brothers; no question of the 
transfer of property was then raised. There 
was not, and there is not now, an appli- 
cation under O. XXII, r. 10, Civil Pro- 
cedure Code, nor is there likely to be 
and ifthe application to join the heirs or 
legal representatives of the deceased Din 
Muhammad had been made in time, it 
would not have beef refused. This is not 
a case such as is referred to in Moman Shah 
Budhal Shah v. Rajalmal (5) and Dassu- 


(3) 51 M 858; 110 Ind. Oas, 662; A I R P928 Mad. 
149; 55 M L J 497; (1928) M W N 385; 28L W 
3 


5L. 
(A ATIR1934 Mad. 684; 151 Ind. Oas. 7177; 7R M 
135 (1); 40 L W 6?3; (1935) MW N 89 (1). | 
(5) A I R 1933 Sind 384; 147 Ind, Cas. 311;6R8 
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mal Ramrakhiomal. v. Muhammad Baksh 
Amir Bakhsh (6) where the plaintiffs, 
Muhammadans, asked for a partial parti- 
tion of their’ property which was per- 
missible under Mnhammadsn Law, and 
where the plaintiffs chose to exclude 
certain property from tke fartition. In 
this case the proposal is not to exclude 
some of the property but to exclude one 
of the co-sharers and this is not the same 
thing. A suit for partition and proceedings 
in execution of such a suit must proceed 
against all the co-sharers and they or 
their legal representatives must be on the 
record. We do not see how s. 47 (8), 
Civil Procedure Code, helps the appellants. 
There is no doubt as to who are the legal 
representatives. We think, therefore, that 
Din Muhammad's legal representatives 
must be brought on the record or the 
suit must abate as a whole. But they 
cannot be brought on the record because 
the application to do so is long out of 
time. Din Muhammad died in June 1937. 
The application was made in March, 1938, 
long after three months, the period of 
limitation, and no good reason has been 
shown for this delay. The princi- 
pal resson shown is that no appli- 
cation was made because no application 
was necessary, as Din Muhammad was 
not a necessary party. We hold other- 
wise. We think, therefore, this appeal 
must abate as a whole, and the appellants 
“must bear the costs of the appeal and 
of this application. 
S. Order accordingly. 


(6) A IR 1937 Sind 208; 170 Ind. Oas. 6009; 30S L 
R 428; 10 RB 69. 
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CALCUTTA HIGH COURT 
Oivil Appeal No. 277 of 1936 
July 29, 1937 
Remepry, J. 
KRISHNA CHANDRA MUKHERJERB~— 
Daerenpant No. 1—-APPELLANT 
versus 
MANIK LAL MUKHERJEE, PLA1INTIPe 
AND OTAERS—RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), ss. 5 (5), 50, 
26-J—Tenant if must hold 100 standard bighas 
tunder one and same title-Dispute as to whether 
certhin tenancy existed before Permanent Settlement 
—Landlord producing documents filed with Collector 
in proof, that tenancy did not so exist—Tenant pro- 
ducing hittas referring to previous chittas made 
before Permanent Settlement—Both documents held, 
stood on same footing and were admissible—~Deci- 
sion on application under s. 26-J, if operates as 
rt aba tas Procedure Code (Act V of 1908) 
a 11. 
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There is nothing’ in s. 545), Bengal Tenancy 
Act, which supports the suggestion that the tenants 
must hold 100 standard bighas under one and the. 
same title. 

Plaintiff sued for a declaration that he lad a 
permanent right at a fixed rent to certain lands 
and for an order that landlord should return to him 
the landlord's fee which the plaintif had been 
ordered to pay under s 26-J, Bengal Tenancy Act. 
The landlord in order to prove that the tenancy 
did not exist priorto Fermanent Settlement, produced’ 
documents which had been filed with the Oollector 
for the preparation of Permanent Settlement in 
which they stated various tenures and tenancies 
held under them on which no mention was made of 
the jamas in suit. The plaintiff filed chittag of 
1215, made by the then tenants which referred to 
previous chittas made before the date of the Perma- 
nent Settlement. It was argued that the tenants’ 
chittas were inadmissible in evidence : 

Held, that the documents produced by the land- 
lord and the documents produeed by the tenant 
stood on exactly the same footing. The mere fact 
that the landlord’s documents had been filed in 
the QOollectorate did not make them any better evi- 
dence on their behalf; and if both sets of docu- 
ments were rejected, there was no evidence which 
would rebut the presumption under s. 50, Bengal 
Tenancy Act. Both sets of documents were, there- 
fore, admissible though made by the respective par- 
ties without notice to the other side under s, 13. 

Section 26-J, Bengal Tenancy Act; says that the 
landlord may recover his fee by an application and 
under s, 11, Oivil Procedure Code, no question of 
res judicata arises unless there has been a suit. 
Therefore, it appears that the Legislature by direct- 
ing that au application should be made, intended . 
that the decision of that application would not 
operate as res judicata. Apart from s. 11, Oivil 
Procedure Code, no question of res judicata can 
arise in connection with summary proceedings, un- 
less of course the Legislature has made express 
provision on the point. 

O. A. from the appellate decree of the 
Sub-Judge, Second Gourt, Alipore, dated 
September 26, 1935. 

Messrs. Brojo Lal Chakravorty, Hiralal 
Chakravorty and Rabindra Noth Bhatta- 
charjee, for the Appellant. 

Messrs. Atul Chandra Gupta and Kamjit 
Mukherjee, for the Respondents. 

Mr. Surajit Chandra Lahiri, for the 
Deputy Registrar. 


Judgment.—This is an appeal by defen- 
dant No. | against the decision of the learn- 
ed Subordinate Judge which affirmed the 
decision of the learned Munsif. Plaintiff 
sued for a declaration that he had a per- 
manent right at a fixed rent to certain 
lands and for an order that defendant No. 1 
should return to him the landlord’s fee 
which the plaintiff had been ordered to 
pay under s. 23-J, Bengal Tenancy Act. 
Both Oourts decided in favour of the 
plaintiff. Now the appellant seeks to have 
the finding that the plaintiff holds a perma» 
nent tenure at a fixed rent set aside on 
two grounds. . The ‘first is that the ‘learned 
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Subordinate Judge -held that a presump- 
tion arose in favour ofthe plaintiff under 
8. 5(5), Bengal Tenancy Act. The facts 
found: are that there were originally two 
holdings under the same landlord, one of 
over 100 bighas and one of some 95 bighas 
which have subsequently been sub-divided 
into six different holdings. The learned 
Subordinate Judge states that the plain- 
tiff's holding exceeds 100 bighas. It was 
argued that under s. 5 (5), the 100 bighas 
must be held under one lease and that it 
is not sufficient if the area of the land 
held by the tenant under one landlord 
exceeds 100 bighas unless those 100 bighas 
were leased to him under one lease. In 
my opinion, there is nothing in s. 5 (5), 
which supports the suggestion that the 
tenant must hold 100 standard bighas under 
one and the same title andthe argument 
really amounts to asking the Court to add 
to the words. of the secticn “an area in 
any one of holding” of over 100 bighas. 
Therefore in my opinion the learned Sub- 
ordinate Judge was right in relying on the 
fact that the plaintiff held an area of more 
than 100 bighas under the same land- 
lord. 

The next point was that the learned 
Subordinate Judge erred in relying on 
8. 50, Bengal Tenancy Act. He presumed 
that, as admittedly the rent remained the 
same for ¿0 years, the presumption was that 
it was a fixed rent, Now the argument was 
that the learned Judge erred in relying on 
certain chittas filed by the plaintiff and 
arriving at a conclusion that the tenure 
had existed prior to the Permanent Settle- 
ment, The landlord produced documents 
which had been filed with the Collector 
for the preparation of Permanent Sattle- 
ment in which they stated various tenures 
and tenancies held under them on which 
no mention is made of the jamas in suit. 
The plaintiff filed chittas of 1215 made 
by the then tenants which referred to pre- 
vious chittasmade before the date of the 
Permanent Settlement. It was argued 
that the tenants’ chittas were inadmissible 
in evidence. In my opinion the documents 
produced by the landlords and the docu- 
ments produced by the tenants stood on 
‘exactly the same footing. The mere fact 
that the landlord's documents have been 
filed in the Oollectorate does not make 
them any better evidence on their behalf; 
and if both sets of documents are rejected 


thera was no evidence which would rebut . 


the presumption under s. 50. In my opinion 
both’ sets ef documents were admissible 


“ KRIBENA OHANDRA MUKHBRIER v. MANIK LAL MUKBERIRB (CAL) 


893 


though made by the respective parties 
without notice to the other side under 
s. 13 and the learned Subordinate Judge 
was entitled under the law to draw the 
inference which he had done. His finding 
therefore that the holding existed before 
the Permanent Settlement is not one that 
can be upset in second appeal. 

Now the next point was with respect to 
the landlords’ fee paid by the plaintiff 
under an order of the Munsif cn defendant 
No. 1’s application under s. 26-J, Bengal 
Tenancy Act. It was argued that although 
the finding by the learned Munsif that the 
plaintiff had acquired an occupancy right 
is not res judicata, his order that the plain- 
tiff should pay a sum equal to 20 per cent. 
of the purchase money,is res judicata and 
cannot be called in question in this suit. 
The plaintiff applied under s. 115, Oivil 
Procedure Code to this Court against the 
order of the learned Munsifand the two 
learned Judges while dismissing the applica- 
tion as incompetent, observed that the 
plaintiff might Gle a suit fcr declaration of 
his title and for the recovery cf his fees. 
There is no direct decision on this point, 
but in Srinath Bose v. Debendra Nata 
(i) Jack, J. expressed the opinion that the 
fee could be recovered. In Joy Chandra 
Bhoumik v. Kali Kinkar Nath (2) M. O. 
Ghose, J. observed obiter that the question 
of title after a decision by a Munsif under 
s. 23-0, Bengal Tenancy Act was not res 
judicata, but the question of the amount 
payable as landjord’s fee was res judicata. 
The actual question did not arise for 
decision because in the appeal before him 
there had been no order for the refund 
of the landlord’s fee. The same learned 
Judge in Oivil Revisions Nos. 70 and “71 
of 1937 while dismissing the application 
under s. 115 with respect to an order 
passed under s. 26-J, added that the party 
could bring a suit for the purpose of re- 
covering landlord's fee. Now, advice given 
from the Bench according to a decision 
by Sir George Rankin does not give a 
right of suit which did not exist. At the 
same time such advice must be presumed 
to be in accordance with the Judge's view 
of the law. Therefore it seems to me that 
so far as the decisions go, the matter is still ° 
open, but there is a strong body of opinion in 
favour of the view that the landlord's fee 
can be i1ecovered in a separate sui The 
section says that the landlord may recover. 

(1) A ER 1933 Oal. 24; 141 Ind. Cas, 627; 36 O W 


BiT; Ind. Rul. (1933) Oal. 159 Q). 
NG) LOW N149; 6 OL d 043, 
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his fee by an application and under s. 11, 
Civil Procedure Code no question of res 
judicata arises unless there has been a suit. 
Therefore it appears that the Legislature 
by directing that an application should be 


made, intended that the decision of that: 


application would not operate as res 
judicata. Their Lordships of the Judicial 
Oommittee have often pointed out that 
s. 11, Civil Procedure Code is not exhaus- 
tive, but where their Lordships have held 
that the doctrine applies beyond the limits 
of s. 1), their Lordships have always 
established that the decision in the pro- 
ceedings in which they have held to be res 
judicaia, were proceedings in which there 
was an appeal and in both cases emphasiz- 
ed the fact that there was an appeal to the 
Judicial Committee. Therefore it appears 
that apart from s. 11, no question of res 
judicata can arise in connection with 
summary proceedings, unless of course the 
Legislature has made express provision on 
the point. It seemsto me, therefore, that 
the maiter, even in respect of the fee 
payable, was not intended by the Legislature 
to operate as res judicata.: L am informed 
that the plaintiff has paid Rs. 2 which is 
payable in respect of the permanent 
tenure. I am of opinion, therefore, that 
the decree of the lower Appellate Court 
must be affirmed and this appeal dismissed 
with costs. There is a crosseobjection 
which was not pressed, and it is dismissed, 
but without costs. Leave to file an appeal 
under the Letters Patent is granted. 


8 Appeal dismissed. 
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. ALLAHABAD HIGH COURT . 
Oriminal Reference No. 369 of 1938 . 
August 29, 1938 
Motta, J. 
LALA AND OTBERS-—APPLIOANTS 
versus 
EMPEROR—Oppositg Party 
Criminal trial~Evidence—Admission of—-Produc- 
tion of certain documents by prosecution allowed by 
Magistrate during cross-examination of witnesses— 
Accused not prejudiced—Whether amounts to irre- 
gularity or illegality—Irregularity, if cured by 
2.537, Criminal Procedure Code (Act V of 1898). 
» There is no prohibition ein law against the ad- 
mission of relevant and admissible evidence for 
proving an offence after a certain stage in a trial. 
Every Court has got inherent power to allow rele- 
vant evigence to he produced by any party at any 
stage of the trial. If such evidence is allowed to 
be produced by the prosecution, all that the accused 
can urge is that he should be given a full oppor- 
tunity of rebutting it. > 
There js, therefore, nothing illegal or 


irregular 


Piati v. pinot (ALL) l ; 
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where the Magistrate allows certain documents to 
be produced while the prostcution witnesses are 
being cross-examined by the defence. Even if it is 
assumed that the admission ofthe documents af 
that stage isan irregularity, s. 537, Criminal Pro- 
cedure Code, would cure the irregularity if it has 
not materially prejudiced the accused in the trial, 


Cr. Ref. made by the Additional District 
Magistrate, Allahabad; dated May 7, 1938. 

Mr. Saila Nath Mukherji, for the Appli- 
cants. 

Mr. B.S. Darbari, the 
Party. 

The Deputy Government Advocate, 
the Crown. 


Order.—This is a reference by the 
learned Additional District Magistrate of 
Allahabad ina ease in which 14 persons 
have been convicted by a Special Magis- 
trate of the First Olass of an offence under 
s. 379, Indian Penal Code, on tha 
complaint of one Samiullah. The prosecu- 
tion case waa that acertain field had been 
inthe complainant's possession for some 
years andhe had sown a mixed crop 
therein, but during his absence from the 
village some time on September 17, 1937, 
the oppcsite parties cut the crop away. 
In the report of the incident which he made 
atthe thana on September 20, he charged 
23 persons with an cence under s. 379, 
Indian Penal Code. The delay in the 
report was explained by him on the’ 
ground that it was only when he returned 
to his village on the evening of September . 
19, that he came to know’ what had 
happened and it was then that he pro» 
ceeded to the thana the next day after 
making some enquiries ‘and ascertaining 
names of the accused persons from certain 
witnesses. Besides the complainant, five 
witnesses were examined on his behalf 
to prove the fact that the crop in question. 
had been sown by him and had been cut 
away by the opposite parties in the 
circumstances alleged by the prosecution. 
Twoofthe accused persons, Sheo Narain 
and Sita Ram, are recorded as occupancy 
tenants of the field in dispute in the 
khasra of the village. Tne defence relied ` 
upon that entry and put forward tue case 
that the crop in question had been 
sown by Sita Ram and Sheo Narain 
and had rightfully been appropriated 
by them. The other accused persons 
put forward various pleas of enmity 
and alibi. 

_ The learned Special Magistrate wrote a 
very elaborate and abie judgment in 
which he came to the conclusion, that the 


for Opposite 


for 


1938 
prosecution case was fully proved. In 
order to Hold that the field in question was 
inthe possession of the complainant for 
several years past, the learned Magistrate 
relied notonly upon the oral evidence 
produced by the prosecution but also on 
some documentary evidence. The latter 
consists principally of two certified copies 
of certain entries in the khatawni of the 
village fromwhich it appears that the 
person in actual possession of the field in 
dispute was the complainant, even though 
the tenants-in-chief were Sita Ram and 
Sheo Narain. It appears that these two 
documents were produced on behalf of the 
prosecution while the prosecution witnesses 
were being ercssexamined by the defence. 
Relying upon the oral and documentary 
evidence, the learned Magistrate found 
the charge proved against the 14 appli- 
cants and convicted them under s. 379, 
Indian Penal Code. 

The applicants went up in revision to 
the District Magistrate andthe matter 
came up for hearing before the learned 
Additional District Magistrate who has 
made this reference. The learned Addi- 
tional District Magistrate has conceded 
that the judgment of the trying Magistrate 
is Very well-reasoned and lucid and that 
there can be no ground for interference 
with the finding upon the merits, but it 
appears that one of the grounds taken 
before him by the applicants was that the 
admission of the two certified copies of 
the entries in the khatauni of the Village 
during the cross-examination of the pro- 
secution witnesses was an illegality 
which had vitiated the trial or at least 
an irregularity which had caused material 
prejudice tothe applicants. This argu- 
ment has found favour with the learned 
‘Additional District Magistrate who -has 
referred to ss. 252 and 256, Oriminal 
Procedure Code, and has, upon that basis, 
arrived at the conclusion that a Criminal 
Court cannot admit any documentary 
evidence after the framing of the charge. 
Being ofthe opinion that this raised an 
important question of law, he has referred 
the matter to this Court. 

I have heard Mr. Sailanath Mukerji in 
support of the reference and have fully 
considered the provisions of the Criminal 
Procedure Code upon which the learned 
Magistrate has relied, but I see no reason 
to hold that there is any prohibition in 
law against the admission of relevant 
and admissible evidence of proving an 
offence after-a certain stage in a trial. To 
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my mind itis quite clear that every Court 
has gotinherent power to allow relevant 
evidence to be produced by any party 
at any stage of the trial. If such evidence 
is allowed to be produced by the prosecu- 
tion all that the accused can urge is that 
he should be given a full opportunity of 
rebutting it. I cannot conceive for a 
moment that the provisions of the Crimi- 
nal Procedure Code referred to by the 
learned Additional District Magistrate 
were intended by the law to prevent the 
admission of relevant evidence for the 
purposes of proving an offence beyond a 
certain stage of the trial. In this connec- 
tion it may be pointed out that under 
s. 428, Criminal Procedure Code, even 
the Appellate Court may admit evidence 
if it considers that evidence necessary for 
the purpose of deciding the case. Again 
even this Court in the exercise of its 
revisional powers under s. 439, Oriminal 
Procedure Code, can admit fresh evidence 
if it is relevant and its production is found 
to be necessary in the interest of justice. 
Tam, therefore, of the opinion that there 
was nothing illegal or irregular in the 
fact that the learned Special Magistrate 
allowed the two documents to be produced 
while the prosecation witnesses were being 
cross-examined by the defence, Even if 
it is assumed for the purpose of argument 
that the admissicn of the documents at that 
stage was an irregularity, the question 
still remains whether it materially pre- 
judiced the accused in the trial. There 
is absolutely no suggestion that the defence 
raised any objection to the production of the 
documents and having regard to the fact that 
the accused persons had not even entered 
upon their defence up till that stage 
there was obviously ample opportunity for 
rebutting the evidence. I do not, therefore, 
see any reason for holding that the accused 
persons were prejudiced in their trial 
Even inthis view of the case s, 537, 
Oriminal Procedure e Code, would cure 
the irregularity. The result, therefore, - 
is that I reject the reference made by 


the learned Additional District Magis- 
trate. g 
8. Reference rejected.. 
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RANGOON HIGH COURT 
Civil Revision No. 83 of 1938 
June 23, 1938 
Mya Bu AND MAOKNEY, JJ. 

Dere. A. KARIM AND ancTHER—APPLIOANTS 

versus 
KYAUKTAGA GRANT, LTD. AND ANOTHER 
| —RESPONDENTS 

Civil Procedure Code (Act V of 1908) ss. 115, 47, 
0. XXXIII, r. 1\—-Court dismissing application under 
0. XXXIII although satisfied that applicant is 
pauper, on ground that suitis not maintainable in 
view of s. 41—In coming to such conclusion Court 
making use of information obtained from execution 
proceedings—Such use amounts to material trregulari- 
ty vitiating order. 

Where an application under O. XXXIII, r. 1, Civil 
Procedure Code, for leave tosue in forma pauperis 
ig presented and the Court dismisses such applica- 
tion, though satisfied that the applicants are paupers, 
onthe ground that the suit is not maintainable in 
view of the provision of s. 47, and in coming to this 
conclusion it not only refers to certain execution 
proceedings mentioned ix the proposed plaint but 
makes use of the information obtained therefrom, 
the use of such information is irregular and it 
amounts toa material irregularity in the conduct of 
the proceedings in the lower Oourt which vitiates 
the order passed therein. U Ba Dwe v. Maung Lu 
Pan (1), followed. 

Per Mackney, J.—Where the execution proceed- 
ings are referred to in the plaint, the Oourt may 
be entitled to look at these proceedings, but on 
looking into the proceedings, the Court can only 
discover what defence is likely tobe used, but it 
cannot, at that stage, consider the validity of that 
defence. 


O. R. against an order of the Assistant 
eta Court, Pegu, dated December 23, 
1937. 

Mr. P. B. Sen, for the Applicants, 

“Mr. Irvine'J ones, for the Respondents, 


Mya Bu, J.—This is an application for 
revision of an order dismissing the appli- 
cants application for leave to sue im 
forma pauperis. The procedure laid down 
by O. XXXIIL, ır. 1 and 2, was duly complied 
with and the Court issued notice under r. 4. 
ln the course of the hearing, after the 
notice, evidence upon the question of the 
applicants’ pauperism was adduced and the 
Court was satistied that the applicants were 
paupers, but coming to the conclusion that 
the proposed suit was not maintainable in 
view of the provisions of s. 47, Oivil Pro- 
cedure Oode, the learned Assistant District 
Judge dismissed the application. Inconing 
toe this conclusion, the learned Assistant 
District Judge not only referred to 
certain execution proceedings mentioned 
in thô proposed plaint but made use of 
the information obtained therefrom for 
the purpose of showing tnat the cause of 
action ia the suit was a matter relating 
to.execution between respondent No. 2 
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and the “applicants’ against whom the 
execution proceeding had been taken by 
respondent No. 2. In the proposed plaint 
it is alleged that the defendants had 
taken three lots of paddy on the pretext of 
taking the same towards or in Satisfaction 
of the decree under execution but none of 
the paddy cr its value was utilized for 
that purpose or deposited in Court. On 
these allegations, the applicants claimed that 
they were entitled to receive the value of 
the paddy from the two respondents. 
According to the allegations in the 
plaint although the execution proceeding 
had facilitated the respondent's alleged 
fraudlent conduct in the taking away of 
the paddy, the right of the applicants 
for recovery thereof or its value is based 
on appropriation of the paddy to some 
purpose other than that of payment towards 
the discharge or satisfaction of the decree. 
Such appropriation cannot be said to have 
related to the execution or satisfaction or 
discharge of the decree under execution. 
The applicants’ case is that the paddy 
was not utilized for the discharge or 
satisfaction of the decree and, therefore, 
they are entitled to recover the paddy or 
its value. The case in so far as. the 
irregular use of information obtained upon 
reference to the execution case is concerned, 
is covered by the Full Bench case in 
U Ba Dwev. Maung Lu Pan (1). There 
bas thus been material irregularity’ in 
the conduct of the proceeding in the 
Court of the Assistant District Judge 
which has vitiated the order that he has 
made. Since the learned Assistant District 
Judge's findings are to the effect that 
the applicants are in all other respects 
entitled to sue as paupers, their application 
for leave to sue informa pauperis 18 granted; 
the respondents to pay the applicants’ costs 
in both Courts; Advocate’s fees in this 
Court three gold mohurs. 
Mackney, J.—I agree. As the execution 
proceedings were referred to in the plaints 
the Court may have been entitled to look 
at these proceedings, but on looking into 
the proceedings, the Court could only dis- 
cover what defence was likely to be used. 
The Judge could not at that stage consider 
the validity of that defence. 
a. Order accordingly. 
(1) 10 R 357; 139 Ind, Cas 265; A I R1932 Rang. 
107; Ind. Rul. (1932) Rang. 183 (F B.) 
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First Civil Appeal No. 58 of 1935 
i August 23, 1938 
Los> AND Weston, Jd. 
, VISHRAM MANJI—Appatiant 


VETSUS 
GANGARAM LADHA AND OTSERS—- 
E RESPONDENTS ` 
Civil Procedure Code (Act V of 1908), s. 92— 
Allotment of property for benefit of poor members 
of particular community, whether religious and 
charitable purpose—Suit relating to such property 
—Such property forming small part of trust proper- 
ty in respect of which suit is brought—Sanction 
under 8, 92, whether necessary—Court must see 
prayer in plaint at date of suit to satisfy itself that 
s: 92, is complied with—No regard to be paid to sub- 
sequent amendment or abandonment. 
An Allotting property for the benefit of poor mem- 
bers of a particular community is a purpose of a 
public and charitable nature within the meaning 
of s. 92, Civil Procedure Code, and sanction of 
the Advocate-General is necessary before instituting 
a suit relating to such property even if such prop- 
erty forms a small part and is divisible from the 
rést: of the trust property in respect of which a 
suit is brought. The sanction.of the Advocate- 
General is all the more necessary when the suit is 
not divisible and itis not possible for the plaintiff 
to omit the relief which he claims relating to 
charitable. part of thetrust, and in sucha case the 
whole suit is governed by s. 92. Puran Atal v. 
Darshan Das (1), relied on, _. 
dt is incumbent upon the Court to see what were 
the prayers in the plaint at the date the suit was 
instituted’ in order to satisfy itself whether s. 92, 
Civil. Procedure Code, has been complied with and 
for this purpose the Court must pay no’ regard to 
what may happen by way of amendment or aban- 
donment at some later stage in the suit’ Narsidas 
vi Ravi Shankar 2), relied on: 


"Mr. Sobhanmal, for the Appellant. 
“Mi? Sunderdas, for the Respondents. 
Weston, J.—It is desirable to state 
briefly certain facts giving rise to this 
litigation. In the year 1906, there was some 
dispute between one Nensi Gopal on the 
one hand, his brother Ladha Gopal and two 
sons of Ladha, one of whom then a minor is 
present defendant No. 1, on the other hand 
rélating to family pruperty. To settle this 
dispute an arbitrator was appointed and 
he made an award. The immovable pro: 
-porty ‘of the family with which the award 
. deals, consisted of five properties. In res- 
pect of four of these properties, the arbitra: 
tor made certain dispositions as to income 
to'be paid not only to the disputing parties 
but also to other members of the family. 
In respect of the fifth property the arbitra- 
tor directed that its income should be 
devoted entirely to charitable purposes, the 
precise purposes being the. payment of 
Ks. 25 per month to poor Kachi Lohana 
boys and girls for school books and school 
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fees and the payment of Rs. 60 per month. 
for the maintenance of 15 poor widows and 
members of the Kachi Lohana community, 
any balance of income from this fifth pro- 
perty being devoted to paying marriage 
expenses in the case of poor members of 
the ‘community. The arbitrator by his 
award purported to create one trust in 
respect of this property and of the four 
properties, benefits of which were to accrue 
to members of the family. He made direc< 
tions forbidding alienation and he direcied. 
that Nensi Gopal should be trustee so long 
as he lived and after his death seven per 
sons including one of the sons of Ladha 
were to be trustees. This award was filed 
in Oourt and although present defendant 
No. 1, one of the sons of Ladha was a 


minor, the award was made a rule of the. 


Court. Subsequently Nensi Gopal died 
and of the seven trustees appointed it 
appears that only two, namely the present 
defendants Nos. 2 and 3, are now alive: 
According to defendants Nos. 2 and 3 
about the year 1922 they resigned their 
trusteeship and handed over all the pro- 
perties to defendant No. 1, who is the 
younger and only surviving son of Ladha 
Gopal, deceased. i i 

Plaintif in the present suit is the young- 
est and only surviving son of Manji, a 
younger brother of Gopal. He claims that 
under the award. of 1906 hə was entitled to 
receive certain allowances, but the suit 
which he has filed is not to recover such 
sums as heis entitled to but to obtain the 
following reliefs: firstly, that defendants 
Nos. 2 and 3, surviving trustees should-be 
removed and that new trustees should be 
appointed; secondly, that trust properties 
should be removed from the control of defenr 
dants Nos. 1 to 3 and be handed over to the 
new trustees appointed who should be given 
suitable directions for the purposes of ful- 
filling the objects of the trust ; and thirdly, 
that the defendants should be required to 
render full accounis of the income and pro- 
fits of the properties. 

The suit was opposed on a number of 
grounds, among which were, that the suit 
is bad as the ganction of the Advocate- 
General under s. 92, Civil Procedure Oode, 
has not been obtained? It was also claimed 
that the trust was inoperative as it offended 
against the rule of perpetuities. The 
learned Judge who tried the suit hetd that 
as the portion of the property applied to 
charitable purposes was only 4 minor part 
of the total trust property, s. 92, Civil Pro- 
cedure Gode, had no application. He 
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divided the trust, however, into two parts, 
One relating to charitable purposes and the 
other relating to the trust for benefit cf the 
members of the family. The second trust 
he held to be void, as it was against the 
rule relating to perpetuities; but the first 
he held to be operative and in accordance 
with the prayers in the plaint, passed a 
decree appointing trustees, directing the 
property to vest in these trustees and direct- 
ing defendant No 1 to render accounts 
and hand over the property to the trustees. 
The plaintiff has appealed. His appeal 
naturally relates to that part of the decree 
whereby the learned Judge declined to 
pass any orders in respect of the trust pro- 
perty existing for the benefit of the family. 
But the learned Advocate for the appellant 
hae not attempted, and indeed confesses 
his inability, to dispute the finding of the 
learned Judge that this part of the trust 
is inoperative. Wedo not think it neces- 
sary therefore to consider the appeal fur- 
ther and it must be dismissed. 

Cross-objections have also been filed by 
defendant No. 1. ‘These crcss-objections 
contain several other grounds but those 
urged before us are that as part of the 
suit af least related to public charitable 
trust the whole suit was bad for want of 


sanction required under s. 92, Civil Proce- 


dure Code, and secondly, that even if, as 
the learned trial Judge held, the trust is 
divisible into two trusts, yet as the decree 
passed relates solely to that part of the 
trust which is for public charitable pur- 
poses, that decree cannot be upheld as the 
required sanction under s. 92, Oivil Pro- 
cedure Code, was not obtained. In our 
opinion, these cross-objections must be 
upheld. It does not seem to have been 
disputed in the suit and it has not been 
disputed before us that the purposes for 
which the fifth property was earmarked by 
the arbitrator were purposes of a public 
and charitable nature. As has been stated 
earlier in this judgment this property was 
in fact allotted for the benefit of poor mem- 
bers of the Kachi Lohana community. In 
our opinion this was a purpose of a public 
and charitable nature. Refence perhaps 
may be made to the case in Puran Atal v. 
Darshan Das (1), in Which it was held that 
a frust for the benefit of fakirs of a parti- 
cular denomination is a trust for public and 
charit#ble purposes. This being so, it is 
clear that even ifthe trust is divisible, the 
sanction of the Advccate-General under 
B. 92, Oivil Procedure Oode, is essential for 
(1) 34 A 468; 14 Ind, Cas, 698; 9 A L J 709, 
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a suit of the nature of that actually brought 
relating to the trust for charitable pur- 
poses, : 

Weare also inclined to accept the argu- 
ment of the learned Advocate for defen- ` 
dant No. 1 that the suit is not divisible, 
that it would not be open to plaintiff after 
filing the plaint to omit the reliefs which he 
claimed relating to the charitable part of 
the trust, andthat ag reliefs in respect ofa 
trust of a public charitable nature were 
claimed in the plaint, the whole suit was 
governed by s. 92, Civil Procedure Code. 
Section 92 (2) states that save as provided 
by the Religious Endowments Act, no sult 
claiming any of the reliefs specified in the 
first part of the section shall be instituted 
in respect of any such trust as is therein 
referred to except in conformity with.the 
provisions of that sub-section. As remark- 
ed in Narsidas v. Ravi Shankar (2), at 
p. 1446*, it is incumbent upon the Court 
to see what were the prayers in the plaint 
at the date the suit was instituted in order 
to satisfy itself whether s. 92 has been 
complied with and for this purpose the 
Court must pay no regard to what may 
happen by way of amendment or abandon- 
ment at some later stage in the suit. 

The learned trial Judge has quoted no 
authority for his proposition that s. 92, Civil 
Procedure Code, has no application when 
the public and charitable part of a trust is 
small as compared with what may be called 
the other parts of the trust. Nor .do.we 
think that this proposition can be sustained. 
We must remark that while holding the 
public and--charitable part of the trust to 
be small, the decree passed by the learned 
Judge appcinting trustees and making 
directions, deals solely with this minor part 
of the trust. We hold, therefore, that the 
suit was wholly incompetent for want of 
the sanction required by s. 92, Oivil Pro- 
cedure Code, and the only order which could 
be passed is that the whole suit should bé 
dismissed. We allow the cross:objections 
and make an order accordingly. As to costs; 
we consider that plaintiff must bear the 
costs of defendants one set, both in the 
trial Court and in this Court. 

8. i Order accordingly. 

(2) 32 Bom. L R 1435; 128 Ind. Cas. 891; A I R 
1931 Bom. 33; Ind. Rul. (1931) Bom, 107, 


*Page of 32 Bom. L. R.—|Ed.] 
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. MADRAS HIGH COURT 
Letters Patent Appeal No. 110 of 1936 
i N: vember 24 1937 
VENKATASUBBA Rao AND ABDUR Ranman, JJ. 
AMBALATHILAKATH KUTIOOSSA 
i AND ANOTABR—ÅPPELLANT3 
versus 
MUNDAYATAN KOROTHVEETTIL 
KUNHAMMA AMMA AND OTAKRS— 
4 RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0O. XLI, 
r, 10—Appeal raising issues not jeopardizing ap- 
pellant's position—His suit of vexatious character 
Application for security for costs—Court, if will 
grant it, in case it has effect of stifling appeal— 
Appellant, if can rely on poverty to resist applica- 
tion. 

Where the liberty of the appellant is in question 
or where highly penal consequences will be entailed 
upon him by the order appealed against, the Uourt 
as a general rule will refuseto order security for 
costs. Where theappeal raises grave issues which 
vitally affect the appellant’s position, the Court 
may well refuse to make an order, which will have 
the effect of stifling the appeal, although circum- 
stances may exist which normally would justify 
an order for security. But where the facts are just 
the other way; not only is the position of the 
appellants not jeopardized but the suit they 
brought, is of a harassing and vexatious character, 
no Court will regard with sympathy the argument 
that the order for seourity will have the effect of 
putting an end to a litigation of that sort, In such 
& case the Court will pass order for security for 
costs, Ambalothilakath Kuttoossa v. Mundayatan 
Korothveettil Kunkamma Amma, 168 Ind. 924, re- 
versed. 

The proposition is well-established that the ap- 
pellant's poverty by itself would not be sufficient 
to warrant his being required to furnish security. 
But that does not mean that the appellant can 
rely upon hig own poverty, as being an important 
or decisive factor, and resist the application on that 
ground. Konammal v. Jadaya Goundan (1), relied 
on. 

L.P. A. against an order of the High 
Court, dated October 20, 1936, reported in 
168 Ind. Oas. 924. i 


- Mr. B. Pocker, for the Appellants. 
Mr. K. Kuttikrishna Menon, for the Res- 
pondents. 


Venkatasubba Rao, J.—This is a Let- 
ters ,Patent Appeal from an order of a 
learned Judge of this Court refusing an 
application for security for costs in a pend- 
ing first appeal. The learned Judge bases 
his order on three grounds: (1) that there 
was delay in applying, (2) that the appli- 
cation was not bona fide, and (3) that the 
effect of granting the application would be 
to stifle the appeal. We regret wa are 
unable to uphold the learned Judge's view. 

We should be reluctant to interfere in 
a matter of this sort, but for the fact, that 
the case raises certain qustions of princi- 
ple, in regard to the exercise of the Court's 


discretion, when security is demanded from 
an appellant. The proposition is well- 
established that the appellant’s poverty 
by itself would not be sufficient to warrant 
his being required to furnish security. That 
has not been seriously. disputed here, but 
surely that does not mean that the appel- 
lant can rely upon his own poverty, ab 
being an important or decisive factor, and 
resist the application on that ground: 
Konammal v. Jadaya Goundan (1). The 
suit has been brought by certain members 
of a Tarwad to set saide the alienations 
made by the Karnavan, who has been 
impleaded as defendant No. 1. The lower 
Court has found that the properties alienat- 
ed were the self-acquisitions of the 
Karnavan and that the case set up by the 
plaintiffs that they belonged tothe Tarwad 
is false. The effect of the judgment is, 
that the suit is a vexatious one, and we wish 
to observe that had the matter stopped 
there, we should probably have hesitated 
to interfere with the order under appeal, 
But the Subordinate Judge goes on to 
point out that it was defendant No. 1, 
the aliensr, that was in fact conducting the 
suit. He observes : 

“I have closely watched his (defendant No. 1's) 
examination and cross~examination and I am con- 
vinced beyond doubt that his evidence is all stage- 
managed ... I have little doubt that he 
is practically engineering the whole suit.” 

Jn the affidavit tiled in support of the 
application, it is alleged that the plaintiffs 
are paupers and that defendant No. | is 
the person financing and conducting the 
litigation, This very important assertion 
remains uncontradicted. True, every order 
for security passed, not complied with, has 
the effect of stifling the appeal. Does, it 
follow from this that a pauper appellant 
can successfully resist the application by 
relying upon his own poverty ? To hold so 
would be to frustrate the very object of 
the provision. In Hood-Barrs v. Heriot (2) 
Lord Esher lays down, if we may say so 
with respect, wnat may be regarded a very 
sound principle. Wnere the liberty of the 
appellant is in question or where highly 
penal consequences will be entailed upon 
him by the order appealed, against, the 
Court asa general rule, will refuse to order 
security for costs; that seems to be the 
true doctrine. Where the appeal raises 
grave issues which vitally affect the,appel- 
lant’s position, the Court may well refuse 


(1) i7 L W 26; 70 Ind. Cas. 586; A I R 1923 
Mad, 204; (1992) M W N 801. 

(2) (1898) 2 Q B 375; 65LI QB 624; 45 W R 
17, . 
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to make an order, which will have the 
effect of stifling the appeal, although cir- 
cumstances may exist which normally would 
justify an order for security. But here the 
facts are just the other way; not only is 
the position of the appellants not jeopardiz- 
ed but the suit they brought, as the lower 
Court points out, is of a harassing and 
vexatious character. No Court will regard 
with sympathy the argument that the order 
for security will have effect of putting an 
end to a litigation of that sort. 

Is there any ground for the contention 
that the application was not bona fide? 
In the lower Court costs amounting to 
about Rs, 100 were ordered. Execution was 
taken out and the crop on the land belong- 
ing to some of the plaintiffs was attached. 
Immediately thereafter the land was 
fraudulently assigned away to a third party 
and was thus put beyond the reach of the 
creditor. Another plaintiff was arrested, 
who forthwith sought the protection of 
the Insolvency Court. The net result is 
that about a moiety of the costs was 
realized andthe sum now remaining due 
with interest and further expenses incurred, 
amounts to more than Rs,100. These 
facts, far from showing that the applica: 
tion was mala fide, indicate a wilful deter- 
mination on the plaintiffs’ part to withhold 
the payment of the costs already ordered. 
There were several defendants to the ac- 
tion, there having been several alienees. 
There was 2 similar application for secu- 
rity made by one of them, which was 
granted and the order not having been 
complied with, the appeal has already been 
partially dismissed. These facts show that 
there were circumstances in additicn to the 
appellants’ poverty, on which the applica- 
tion was based. 

There is yet another matter which 
shows how mala fide the conduct of the 
plaintiffs has been. Of the several plain- 
tiffs that brought the action, four alone 
were adult males. Of these four, one only 
figures as the appellant, while the re- 
maining three have conveniently been 
impleaded as respondents. In the affidavit 
filed in support of the application, it is 
stated (this has not been denied) that this 
a device was employed for the purpose of 
defeating any order for costs that may be 
made inthe appeal. This asseftion seems 
to be ,well-founded and furnishes further 
evidertice of the mala fides of the plaintiffs. 

Lastly remains the question of delay. 
The proposition that the respondent should 
be prompt in applying for security does 


KWSHAB LAL BHATÊAOHARJEÊ v. PROVAT OBANDRA SEN (QAL) °. 


17816 


not admit of doubt. .But here the very 
occasion for the application is -the non- 
recovery of the costs ordered by the lower 
Court Steps had to be taken and. were 
being taken for recovering those costs and 
the application was deferred till it was 
definitely found that those costs could not 
be recovered. We are not prepared to hold 
that there has been, having regard to the 
circumstances, such delay as to deprive 
the applicants of their remedy under the 
provision. , 

We direct that the appellants in the 
first appeal shall furnish security in the 
sum of Rs. 300: (Rs 100 representing the 
costs in the lower Court and Rs. 200 the 
costs here) to the satisfaction of the lower 
Court within two months from this date. In 
default, Appeal No. 292 of 1934 will stand 
dismissed with costs as against respon- 
dents Nos. 9 and 10 in the appeal (the 
appellants in Letters Patant Appeal). In 
this Letters Patent Appeal we make no 
order as to costs. 


N.-D. Order accordingly: 





CALCUTTA HIGH COURT 
Civil Suit No. 324 of 1987 
March. 17, 1938 


MoNare, J. 
KESHAB LAL BHA lTACHARJ EE— 

PLAINTIFF l : 

versus YAN wa 

PROVAT CHANDRA SEN—DEFENDANT | 
Defamation—Publication—Communication madetn: 
ordinary course of business to typist on privileged 
occasion—W kether actionable~—-Tort. | i ; 
Where a communication is made in the ordinary 
course of business to a typist, there is no publica- 
tion such as will justify an action for alleged de 
famatory statements, Specially 50 when the com~ 
munication is made on a privileged occasion 
guch as by an attorney in reply to serious charges 


made against his clients. Osborn ,v. Boulter & 


1), followed. 
ente, S. R. Das Gupta and S. N. Roy 
Chowdhury, ior the Plaintiff. 
Messrs. S. N. Banerjee (Sr) and Kumud 
Basu, for the Defendant. 


Judgment.—This is an action for libel. 
The plaintiff and the defendant were jotut 
executors of the will of a lady of the town, 
Sreematy Kironsoshi Dassee. She left a 
daughter Shephalika Dassee, who was a 
minor seven years old at the time of her 
death in 1934. In 1935 her executors 
obtained probate of her will. In opening 
the case, allegations have been ' made on 
the one side that the defendant kept the 
girl in a disorderly quarter of the town, 
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and: -on the other side that the plaintiff 
took her .to hig own house to get hold of 
her property. There has been an acri 
Inonious correspondence with regard to 
this property and both parties have made 
reckless accusations by letter and in the 
course cf judicial proceedigs. Eventually 
on the application of the defendant the 
Plaintiff was removed from his office of 
executor, On February 29, 1936, the 
plaintiff wrote a letter headed “in the 
‘goods of Sreematy Kironseshi Dassee” to 
Mr. B. M. Das, the solicitor for the 
defendant, Dr. P. O. Sen. The letter is 
couched in intemperate language and in 
one portion the plaintiff writes : 

:“Regarding your fourth paragraph it is strange 
that a gentleman of your position and respectability 
advising me not to be anxious for the girl when you 
had the full knowledge that the girl isnow in a 
brothel ina most disreputable locality and looked 
after and cared for by a public woman alleging and 
pretending that she is her grandmother. Iam the 


last person to a party to this conspiracy to turn her 
up as a public woman." 


The letter concludes with threats to 
bring the matter before the Commissioner 
of Police. Mr. B. M. Das replies by a 
letter No. 2179 of March 4, addressed 
to the plaintiff. He starts by acknow- 
ledging the letterof February 29, and 
Bays -: 
| “I strongly object to the tone of-your letter casting 
aspersions against me personally, as I wrote the 
letter under express instructions of my client Dr. Sen." 
- He then goes on to use the following 
expression, on which the plaintiff relies in 
support of his action for libel : 
` “If anybody has conepired to turn up the girl 
Shephalika asa public woman, it is you as you stated 
in your own affidavit that the said girl was, in 


your custody and you must explein how and why 
she was sent to a brothel.” 


The actual words complained of are the 
words “If anybody has conspired to turn 
up the girl Shephalika as a public 
woman it is you". And by reason of this 
statement in the letter the plaintiff claims 
damages not against the attorney who 
wrote it out but against his client. There 
ib another claim based on a statement in 
an affidavit But that plea has been 
abandoned, and thé only question which 
is before me to-day is the question 
whether there is a prima facie case on 
the pleadings and whether in fact there 
has been publication of the alleged libel. 
The following issues were framed : 

(1) Did the defendant cause the letter of 
March 4, 1936, to be written .as alleged in 
para, 2 of the plaint? If so, was the 
occasion absolutely privileged ? 
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(2)Dathe words in the said letter con- 
stitute libel ? 

(3) Was there publication of the letter as 
alleged or at all? Does such publication, if 
any, constitute publication in law ? 

The first point which has been stressed 
on behalf of the defendant is that the 
letter is written by the attorney in reply 
to allegations which had been made 
against him personally and that he is 
defending himself person :lly and hitting 
back in answer to the charge that he 
was not acting in a manner consonant 
with his position and respectability. 
From the letters it appears that the 
plaintiff is writing tothe attorney referr- 
ing tohim personally as a gentleman of 
position and respectability and blaming 
him for the advice which he had given, 
and the attorney in the letter complained 
of writes back objecting to the aspersions 
which had been cast against him person- 
ally; bat [ am not now concerned with 
the question whether the attorney was 
acting within the scope of his authority nor 
whether his client is in any event res- 
ponsible for the words he has written. 
The publication which has been alleged in 
the plaint, which has been amended, is 
two-fold. Inthe first place, it is alleged 
that the defamatory words were typed 
and copied into a letter book of the 
attorney by his clerk, and secondly, that 
the letter containing the alleged defama- 
tocy statements was sentto the plaintiff 
at his house and that the defendant 
knew that letters which were sent tothe 
plaintiff were usually opened by his 
clerk and compounder and that this 
particular letter was in fact opened by 
the clerk and compounder. In regard-to 
the first question regarding publication 
in the defendant's attorney's press copy 
letter book and to the attorney's clerks, 
the press copy letter book containing the 
press copy of this letter has bean pro- 
duced and the defendant hasnot pleaded 
to the allegations that the defendant's 
attorney had the letter typed and copied 
into his letter book by his clerk. Apart 
from the implied admission there is no 
evidence of publication in the atterney's 
office. The defendaht argues that there 
was no publication and the relies on the 
case in Osborn v. Boulter & Son (1). The 
headnote there states : ° 


e 
“If. a business communication is privileged, as 
being made on a privileged occasion, the privilege 


a (1930) 2 K B 226; 99L J K B5568; 143 L T 
460. 
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covers all incidents of the transmission and treat- 
ment of that communication which are in accordance 
with the reasonable and usual course of business: 
and it is in accordance with the reasonable and 
usual course of business for a business man to 
dictate his business letters to a typist, even 
although these letters contain statements defamatory 
of a third person.” 


The Court of Appeal in that case did not 
follow a previnus decision of the Court of 
Appeal in Pullman v. Hill & Co. 12). In 
Osborn v. Boulter & Son (1), there was a 
controversy between the tenant of a 
a public house and the brewers who were 
supplying him with beer in the course 
cf which there were allegations that he 
had been watering the beer. The letter 
complained of is set out inthe judgment 
of Scrutton, L. J. on page 230* of the 
report where the learned L. J. states: 

“That is, the letter complained of and, unless it is 
privileged, it is obviously actionable, inasmuch as 

it alleges that he deliberately watered his beer... 
~ The letter, however, can give rise to no cause of 
action unless it was published to some third party.” 

Mr. Sullivan on behalf cf the respond- 
ents, who had been the original defend- 
ants, argued that the matter was decided 
by the decision of the Court of Appeal in 
Pullman v Hill & Co. (2), and the question 


which arcse and which was there 
decided was whether the pri- 
vilege, which the Oourt held there was 


owing to the occasion on which the 
communication was made“ had been lost 
by communicating to a staff of clerks 
the alleged defamatory matter. The 
Court held following other cases mentioned 
in the judgment which had been decided 
in the Court of Appeal, that : 

“Where there is a duty, whether of perfect or im- 
perfect obligation, as between two persons, which 
forms the ground of a privileged occasion, the 
person exercising the privilege is entitled to take 
alls reasonable means of so doing, and those reason- 
able means may include the introduction of third 
persons where that is reasonable and in the ordinary 
_ course of business; and if so, it will not destroy the 

privilege.” | A 

“The privilege,” said Fletcher Moulton, 
L. J. in Edmondson v Birch & Co. (3). 

“covers all incidents of the transmission and 
treatment of that communication which are in 
accordance with the reasonable and usual course of 
business,” 

_ Scrutton, L. J. at the conclusion of his 
judgment said on the facts of that particular 
ngage . e 

“$hat the occasion on which the letter was written 
was privileged; that the protection waa not lost by a 
communication of the contents toa person who 
ee be rebel ae Anes pe totter was dictated; 

){ ) ; B 299; 6417 
39 W R 263. wi 
- (3) (1907) 76 L J K B 346 at p. 353, 


““*Page of (1930) 2 K. B.—[#d.} 
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and that the protection of the privileged occasion 
was not lost by the dictation of the letter to the 
typist, that being a reasonable and ordinary 
method in commercial matters of writing letters 
even though they may contain defamatory: state- 
ments.” 


What was held then in Osborn v. Boulter 


& Son (1 was that the communi- 
cation was made on a privileged 
occasion, and that that privilege 


was not lost by a communication in the 
ordinary course of business of the so- 
called defamatory statements because 
dictating a letter to a typist is ‘a- 
reasonable and ordinary method in com- 
mercial matters of writing lettera. Learned 
Counsel for the plaintiff contends that 
the point which is now before the Oourt 
is not a question as to whether privilege 
was or was not lost, but whether there 
was in fact publication. In my view, the 
reasoning of the learned Judges through- 
ont their judgments in Osborn v. 
Boulter & Son (1), leads t3 the conclusion 
that where a communication is made in the 
ordinary course of business to a typist, 
there isno publication such as will justify 
an action for alleged defamatory state- 
ments. Further, in my view, the cemmuni- 
cation in the present case was made on a 
privileged occasion. It was in reply to 
serious charges which had been made by 
the plaintiff, which invited, if they did 
not compel, a reply. So that as regards 
the allegation that there was publication 
to the defendant’s attorney's clerk or 
clerks, I hold that there is no evidence 
of publication and that no action will lie. 
The second point then arises, namely 
whether there was a publication to the 
compounder of the plaintiff. To support this 
allegation, the compounder and the plaintiff 
have both given evidence in Court. The 
plaintiff is a gentleman who holds a 
homeopathic degree, and his com pounder 
says he has a banking business, a mining 
business, a medical business, and the 
business connected with this estate. (The 
judgment then discussed the evidence and 
proceeded). The plaintif and bis com- 
pounder created a bad impression in the 
witness-box and I have no hesitation in 
disbelieving their evidence. I hold that 
publication of tbe alleged libel has not 
been proved and the suit is dismissed 
with costs including any reserved costs. 
D. Suit dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1869 of 1931 
January 27, 1938 
: VENKATARAMANA Rao, J. 
A. LAKSHMANA REDDIAR— 
APPELLANT 
versus 2 
ELLINGANAIOKRENPOTTY 
KUMARA KOIL Sri SUBRAMANIA 
SWAMI AND oraurs— RESPONDENTS 

Grant—Inam—Ejectment suit by inamdar alleging 
himself owner of both warams~—Onus to show that 
defendant was let in under terminable tenancy. 

When an inamdar comes to Oourt alleging that 
he is the owner of both the warams, no presump- 
tion can be made that the grant was of both the 
warams and it is incumbent upon him to prove 
the affirmative of the issue. Even assuming that 
he establishes that he is the owner of both the 
warams in order to sustain an action in ejectment, 
he must prove that the defendant was let in under 
a terminable tenancy which entitled him to eject 
him from the land. 

(Oase-law discussed.) 


S.C. A. against the decree of the Sub- 
Judge, Ramnad at Madura, in A, 8. No. 105 
of 1929. 

Mr. R. Desikan, for the Appellant. 

F Mr. V. Ramaswami Aiyar, for the Respon- 
ents. 


Judgment.—This second appeal arises 
out of a suit in ojectment instituted by the 
trustee of Kumara Koil Sri Subramania- 
swami Temple in  Hllinganaickenpatti 
village, Sattur taluk. The case for the 
plaintiff is that the suit land forms part 
of an inam wherein the temple owns both 
the warams, that defendant No. 2 was in 
occupation thereof as a tenant-at-will, that 
in execution of a decree obtained by 
defendant No. ! against defendant No. 2 
defendant No. 1 purchased the said property 
and was in possession of the same. 
During the pendency of the execution 
proceedings, a claim was preferred on 
behalf of the temple alleging that defend- 
ant No. 2 had no saleable interest therein 
and the property belonged tothe temple 
but the claim was dismissed. Hence the 
present suit was filed for a declaration of 
the temple's right to the land and for 
delivery of possession thereof. The defence 
is that the temple owned only the melwaram 
right and the kudiwaram right had always 
been in the tenant of the inam lands and, 
_ therefore, was in defendant No. 2 and that 
in any evertthe plaintiff was not entitled 
to eject defendant No. 2 and, therefore, 
the suit would not lie. The main ques- 
tions in dispute between the partiee, there- 
fore, are whether the plaint temple is the 
owner of both the warams and even assum- 
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ing it is, is defendant No.2 liable to be 
ejected therefrom? The learned District 
Munsif dismissed the plaintiff's suit holding 
against the temple on both the questions 
but ths learned Subordinate Judge 
reversed hig decision. In my opinion, the 
learned Subordinate Judge misdirected 
himself on questions of law bearing on the 
said issues in arriving at his conclusions 
and threw wrongly the onus on defend- 
ants Nos. land 2 The learned Subordi- 
nate Judge in para. 6 of hisjudgment states 
thus: 

“When once it is conceded that a tenant isa 
kudiwaramdar paying rent or melwaram to the 
melwaramdar, the relationship of landlord and 
tenant is established between them and the burden 


of proving full occupancy rights will be upon the 
defendant.” ; 

Again in para. 7 of the judgment he 
remarks; 

“When once it is conceded that they are occu- 
pancy tenants, according to their view, the rela- 
tionship of landlord and tenant is established and 
the burden of proof is heavily upon defendant No. 2, 
and after him, upon defendant No. l, to prove 
such rights. Defendant No. 2 and his father, 
therefore, would have come into possession of 
the land only under a right derived from these 
trustees or their predecessors-in-title. They are 
only tenants-at-will liable to be ejected at any mo» 
ment by the trustees,” 


The learned Subordinate Judge pur- 
ported to follow the decision in Aiyanars 
and Kaniyala Swamigal Koti Devasthanam 
v. Periyakaruppan Thevan (l) which 
in a way supports him. It seems to me 
the view of law enunciated above is 
fundamentally opposed to the conception 
underlying the system of tenure which 
recognizes kudiwaram and melwaram as 
distinct interests, in landand is based on a 
mis-apprehension of some of the decisions 
of the Privy Oouncil referred to by both 
the learned Subordinate Judge and the 
learned Judges in Aiyanars and Kaniyala 
Swamigal Koti Devasthanam v. Periya- 
karuppan Thevan (i). InVenkatanarasimhe 
Naidu v. Dandamudi (2) Subramania 
Aiyar, J. points out that there is no sube 
stantial analogy between an English tenant 
and an Indian ratyat and thatthe English 
rule embodied in 8. 106, Transfer of Property 
Act should not be applied, and after citing 
the following passage from the proceed- 
ings of the Board of Revenue dated 
January 5, 1818, reg.rding the nature cf the 
rights of the raiyats in the various parts of 
the Presidency, viz. “whether rendered in 
service, in money or in kind and whether 
paid to Rajas, Jagirdars, Zamindars, 


(1) 30 L W 583; 118 Ind. Cas. 279; A I R 1929 Mad, 
917: Ind Rul. (1929) Mad. 775; 30L W 583 
(2) 20 M 299; 7 M L J 251, 
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Poligars, Mutadars, Shrotriemdars, Inamdars 
or to Government Officers, such as Tahsil- 
dars, Amildars, Amins or Thanadars, the 
payments which have always been made are 
universally deemed the dues of Govern- 
ment” observed thus: 

“To treat such a. payment by cultivators to 
saminders as ‘rent’ in the strict sense of the terms 
and to imply therefrom the relation of landlord and 
tenant so as to let in the presumption of law 
that a tenancy in general is one from year to 
year, would be to introduce a mischievous fiction 
destructive of the rights of great numbers of the 
cultivating classes in this province who have held 
possession of their lands from generations to genera- 
tions.” 


` Sivaprakasa Pandarasannadhigal v. 
Veeramma Reddi (3) approved this view 
and cited the above passage from the 
Board of Revenue proceedings at p, 602* as 
laying dowa correctly the place of the culti- 
vating raiyats in the agricultural economy 
of Southern India. “Therefore, the observa- 
tion of Wallace, J. in Aiyanars and 
Kaniyala Swamigal Koti Devasthanam v. 
Periyakaruppan Thevan (1) “that a 
kudiwaram holder is a co-owner with his 
landlord and is not a tenant is not one that 
has been advanced or approved by any 
decision of the Privy Conncil” is not strictly 
accurate in view of the observations of the 
Judicial Committee in Sivaprakasa 
Pandarasannadhigal v. Veeramma Reddi 
(3). When an inamdar comes to Court 
alleging that heis the owner of both the 
warams,no presumption can be made that 
the grant was of both the warams and it is 
incumbent upon him to prove the 
affirmative of the issue. Even assuming 
that he establishes that he is the owner of 
both the warams in order to sustain an 
action in ejectment, he must prove that 
the defendant .was let in under a termin- 
able tenancy which entitled him to eject 
him from the land. There is nothing in the 
decisions of the Privy Council laying down a 
different view. In Aiyanars and Kaniyala 
Swamigal Koti Devasthanam v. Periya- 
karuppan Thevan (1) at 5897, Wallace, J., 
referring to Naina Pillai Marakayar v. 
Ramanathan Chettiar (4) and Sivaprakasa 
Pandarasannadhigal v. Veeramma Reddi 


(8) 45 M 586; 68 IInd. Cas. 538; A I R 1922 P O 
292: 49 IA 286; 16 L W10% 31 MLT 54: (1922) M 
N 749; 43 M LJ 640; 37 OLJ 199,27 C WN 245 
PO. 
s (4)47 M 337; 82 Ind. Cas. 226; A I R1924 P O 
65; 51 I A 83; 19 LW 259; 22A L J130; SAM LT 
10; (19247 M W N 293; 48 M LJ 546; 10 O&A L 
R 464 28 C WN 809; L R5A (PO) 38 @ 0). 


*Page of 45 M.—[ Ed. j 
+Page of 30 L, W.—[H#d.| 
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(3) observed thus : a ; 
“Tt must be admitted that there is a difficulty in 
reconciling the two decisions which appear, if we. 
may say so with respect, to speak also with diverse 
voiceon the question whether occupancy right can 
be obtained by adverse possession and prescription. 
But Naina Pillai Merakayar v Ramanathan 
Chettiar (4) is the latest decision and is binding 
on us and we cannot refuse to follow where it 

leads.” 

With great respect tothe learned Judge, 
Naina Pillai Marakayar v, Ramanathan 
Chertiar (4) does ‘not enunciate any rule 
which is opposed to the conception which 
underlies the relationship between the 
melwaramdar and a kudiwaramdar. In 
that case it will be seen that the tenants 
were let into possession under muchilikas 
which entitled the landlord to eject the 
tenants (p. 354%) That the case pro- 
ceeded upon this view is clear from the 
following passage in the judgment of Sir 
John Edge: 

“In 1870, Sir G.H. Scotland, O. J. held that when 
a tenancy in the Presidency of Madras commenced 
under a terminable contract, there was nothing to 
prevent the landlord from ejecting the tenant at the 
end of the term from the lands which had been let to 
him (p. 354*)." 

It wasin relation to this conception of 
landlord and tenant that the learned Judge 
made the following observation alittle lower 
down : ° 

“No tenant of lands in India can obtain any 
right to a permanent tenancy by prescription in them 
against his landlord from whom he holds the 
lands.” 

The observations to a similar effect on 
p. 344* must be understood likewise and in 
the earlier part of the judgment, it was 
pointed out that it was not disputed. that 
the defendants were tenants of the temple, 
the landlord in that case. In Zamindar of 
Pariakimedi v. Ramayya (5) Phillips and 
Madhavan Nair, JJ.examined the scope of 
the Privy Council decision in Naina Pillai 
Marakayar v. Ramanathan Chettiar (4) 
and understoed the said decision as not 
laying down any rule which is inconsistent 
with that laid down in Sivaprakasa 
Pandarasannadhigal v. Veeramma Reddi 
(3). At p. 514} Phillips, J. observed thus > 

“I had to consider this point, sitting as... a 
Single Judge, in Periakaruppa Thevanv. Aiyannars 
and Kaniyalaswamigal Koil Devasthanam (6) and 
there I came to the conclusion that decision in 
Naina Pillai Marakayar v. Ramanathan Chettiar 
(4) by which the burden of proving occupancy right 
je thrown on the tenant is only applicable in cases 


(5) 51MLJ510; 98 Ind, Oas. 313; AIR 1927 : 


Mad. 10. 
66) 49 M L J602; 91 Ind. Cas. 1027;A IR 1926 


Mad. 136. 
*Pages of 47 ene 
tPageo of 51 M. LA.—{Hd.] 





1938 


where the inamdar is proved or admitted to be the 
owner of the land itself. A closer scrutiny of the 
judgment in Naina Pillai Marakayar v. Rama- 
nathan Chettiar (4) confirms me in this view ....,..... 
The words ‘tenant of lands’ must mean tenant of lands 
belonging to his landlord; that is to say, that the 
landlord has a right not merely to the melwaram but 
to the land itself.” ` 

Madhavan Nair, J. at pp. 523 and 524* 
observes thus: 

“The dictum of the Privy Council as regards the 
burden of proof is based upon two decisions referred 
to by their Lordships. The facts of these cases 
and observations show that in both of them. as 
pointed out by my learned brother, it was either 
admitted or found aga fact that the tenants had been 
let into possession by the landlord who was the 
absolute owner and that consequently when the 
tenant claimed to possess occupancy right, it was 
incumbent. on him to prove it. When similar 
circumstances arose in Naina Pillai Marakayar v. 
Ramanathan Chettiar (4) their Lordships affirmed 
the same principle............When the landlord owns 
both the melwaram and the kudiwaram interests in 
the land and the tenant set up occupancy rights in 
Buch land, the jburden of proving that he has such 
rights is on him. Tf the dictum referred to in 
Naina Pillai Marakayar v. Ramanathan Chettiar (4) 
isithus understood it is not inconsistent with the 
decision in Sivaprakasa 
Veeramma Reddi (3)." h 

The learned Judges in Aiyanars and 
Kaniyala Swamigal Koti Devasthanam v. 
Periyakaruppan Thevan (1) do not notice 
this decision at all. In Basiruddin Sarkar 
v. Sahebulla Pramanik (7) Mukerji and 
Malik, JJ. observed thus: 

“In an action in ejectment one of the things that 
the plaintiff must prove is his title to immediate 
posronion: This is 8 proposition as old as the 

ills. In a case where the defendants’ tenancy is 
admitted—an admission that involves the admission 
of the defendant’ right to be in possession—the 
plaintiff must necessarily establish as to how he is 
entitled to possession; in other words, how the 
tenancy has come to an end.” 

After referring to the Privy Oounxcil deci- 

sions in Sethuratnam Iyer v. Venkatachala 
Goundan (8) and in Naina Pillai Marakayar 
v. Ramanathan Chettiar (4) they remarked 
thus: 
_ “In my opinion, the decisions of the Judicial 
Committee do not indicate that their Lordships 
ever intended to depart from these elementary 
rules. In both the cases the. plaintiff's title to 
the lands was conceded, and noticee by which the 
defendants’ tenancies were terminated were not 
disputed. In neither case had any grant been 
alleged, asserted, or admitted on behalf of the 
plaintiff, but inasmuch as the defendants had been in 
occupation on payment of rent, a tenancy from year to 
er terminable on notice was all that was con- 
ceded. 


(7) 32 OW N 160; 105 Ind. Oas. 857;AIR 19 
o 966. ja NA 


(8) 43 M 567; 56 Ind. Oas. 117; A I R1920 P O 67; 
47 I A 76; (1920) M WN 61; 27 ML T 109; 11 L 
W 399; 38 M LJ 476; 22 Bom, LDR-578;18AL J 
707; 25 0 W N 485 (P 0). 


“*Pages of 51M. L. J.—[ Ed] 
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In Subbarayadu v. Narasimha Rao (9) 
their Lordships Spencer and Kumaraswani 
Sastri, JJ., after referring to the Privy 
Council decision in Naina Pillai Marakayar 
v. Ramanathan Chettiar (4) laid down tLe 
law thus: 

“When a plaintiff seeks to eject a defendant from 
possession on the ground that the latter is hig 
tenant whose tenancy has been terminated, he 
must prove not only that the defendant is his 
tenant as alleged, if that is denied, but also his right 
to eject. In order to prove a right to eject, he 
must necessarily show that the tenancy is atermin- 
able one and has been validly terminated. This onus 
ig unaffected by any defence of permanent rights of 
occupancy that the defendant may setup but fails to 

rove.” 

5 Tha same view was enunciated by 
Spencer, J. in Subramania Aiyar v. Onnappa 
Goundan (10) at p. 639* when he stated that 
the principle of the decision in Venkata- 
charyulu v. Kandappa (11) is unaffected by 
any decision of the Privy Council. The 
learned Judges in Atyanarsand Kaniyala 
Swamigal Koti Devasthanam v. Periya- 
karuppan Thevan (1) do not advert to either 
of the above cases. I respectfully agree 
with the views expressed in these decisions 
in regard to the inamdar's right to eject 
and that of Phillips and Madhavan Nair, JJ. 
in regard tothe scope of the Privy Council 
decision in Zamindar of Paraikimedi v. 
Ramayya (5) and prefer to follow them, 
The judgment of the learned Subordinate 
Judge is, therefore, considerably vitiated 
by his wrong approach of the questions 
which he had to decide. I have to set aside 
his findings and call for revised findings 
in the light of the remarks made in my 
judgment. The learned Subordinate Judge 
is, therefore, directed to submit his revised 
findings on the evidence on record on the 
following questions: (1) Whether the 
plaintiff is the owner of both the warams. 
(2) Whether defendant No. 2 has occupancy 
rights in the suit property. (3) Whether 
the plaintiff is entitled to eject defendant 
No 2from the land. Time for the return 
of the findings is six weeks frcm the 
date of receipt of this order and objections 


ten days. 

N.@D. Case remanded. 

(9) 47 M L J 558; 82 Ind. Oas.623; AI R1924 
‘Mad. 907; (1924) M W N 553. 

(10) 39 M L J 623; 61 Imd. Oas, 597; AI R 1920 | 
Mad. 991; 12 L W 576; 28 M L T 389, . 


(11) 15 M 95.. 
“*Page of 39 M. L, J—|Ed] 
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PRIVY COUNCIL 
Appeal from the Madras High Court 
November 18, 1928 
Lorp ATKIN, Lorp MAOMILLAN, 
Lorp Porter, SIR LANCELOT SANDERSON 
f AND Six Gecreg RANKIN 
Taz COMMISSIONER or INCOME- 
TAX, MADRAS— APPELLANT 
versus 
Diwan Bahadur 8. L. MATHIAS— 
RESPONDENT 

Income Tag Act (XI of 1922), 8. 4 (1), (2) Proviso (2) 
—Scope—No general presumption that exemption 
from provisions of a sub-section is intended as com- 
plete exemption from tax—Assessee resident of 
British India having coffee estates in State — Crops 
harvested and brought at M in British India in raw 
state—Green coffee cured and sold atM and sale 
proceeds retained there — All operations connected 
with cultivation of coffee, collection, transport and 
-8ale, conducted by assessee from M —Assessee held liable 
to tax under s, 4 (1)—No part of income held, exempt 
from taxation under s. 4 (2), Proviso (2). 

There is nothing whatever in sub-s, (2) of s.4, 
Income Tax Act, as it now stands or as it stood in 
1922 and 1923 to relieve the resident from any 
liability which the non-resident is under. Hence the 
correct meaning of the proviso may well be the 
meaning which is intended, viz., that the widening 
of liability shall not attach to the incomes therein’ 
mentioned. [p. 910, col. 2.| 

There can be no general presumption that 
exemption from the provisions of a sub-section 
is intended as complete exemption from the 
tax. The distinction is between exempting a class 
of income in some events and exempting it in all 
events. Thesecond proviso to s. 4, sub-s, 2, Income 
Tax Act is not rendered otiose or even unimportant 
by the assumption that its opening words are a 
correct expression of its intention. Commissioner of 
Income-tax, Bihar & Orissa v. Sir Kameshwar Singh 
of Darbhanga (7), referred to. [p. 911, col. 1.) 

The assesses owned two coffee estates in the 
Mysore State for which he paid land tax to that 
State. These estates were worked by the assessee, 
He employed the labour required for the purpose 
and maintained an office in the estate inorder to 
sypervise them. The labour was’ recruited mainly 
at M in British India and the manure, spray 
materials, tools, crop-bags, eto, required for the 
estate were purchased at M and were sent to the 
estate. The crops were harvested and then brought 
to M in their raw state. There was no ready 
market for raw coffee. The petitioner got the green 
coffee cured at M by persons owning curing factories, 
on payment of a commission to them, The cured 
coffee was insured against fire till sale and the 
assesses paid the insurance charges, It was then 
sold at M by the assesssee’s selling agents, and the 
sale proceeds were realised and retained there. A 
separate staff was maintained at K in British 
India for the various operations conducted tin M, 
The accounts were written up by the estate staff in 
Mysore in respect of the expenses incurred in 
Mysore and by the K staff in respect of the expenses 
incurred in M and in respect of the receipts. All 
the op@rations connected with the cultivation of 
the coffee plants andthe collection, transport and 
sale of produce were controlled by the assesses from 
M, The result of the accounts in Mysore was incor- 
porated in the books maintained at K and a con- 
solidated profit and logs account was made there, 
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The income from this source was assessed under the 
head ‘business’ in the past. The assessee relying 


` upon s. 4, Income Tax Act, contended (l) that his 


income from coffee was not assessable as profits of 
a business ; (2) that it was within the second pro» 
viso to sub-a. (2); (3) that if any income was as- 
sessable under sùb-s. (1) it was only the residue 
left out of the sale proceeds after ‘deducting the 
market-value of the green coffee and the curing and 
other charges; 

Held, that the assessee was liable to tax under 
s. 4 (|) and no part of the income derived by him 
from the produce of his coffee estates in Mysore was 
exempt from taxation under the second proviso to 
s. 4 (2, of the Income Tax Act, as being income 
that had accrued or arisen outside British India, 
The assessea was carrying on a “ business ” within 
the definition of the word given by s. 2, sub-s, (4), 
and within the meaning of s, 10 of the Act, 
The profits derived by the assesses from 
his possession of land in Mysore was derived by 
means of a business: and the fact that agricultural 
operations formed an element in the business did 
not render it any the less a business. On the 
other hand the mere circumstance that income was 
to be placed under the head “ business" had no 
effect to negative its being “agricultural income” 
as defined by 6.2 (1) or “income from agricul- 
ture" under the second proviso tos 4 (2). But the 
green coffee itself could not be regarded as income, 
profits or gains within the meaning of the Act: 
it was grown for purposes of sale and in order 
that profit might be earned. [p. 908, col. 1.] 

A. against the judgment of Beasley, O. J., 
Varadacnariar and King, JJ., dated April 
29, 1937, reported ag 171 Ind. Cas. 1 


(F. B.) À 


Messrs. J. Millard Tucker, K. C. and 
H. Hull, for the Appellant. 

Mr. R. P. Hills, forthe Respondent, 

Sir George Rankin.—This appeal is 
brought by the Oommissioner of Income- 
tax, Madras, from a judgment of the 
High Court at Madras upon a reference 


made under the provisions of s. 66 of 
the Indian Income Tax Act, 1922. The 
year of assessment in respect of which 


the dispute arisesis 1934-35 and the year 
of account or ‘previous year” is that 
which ended on April 30, 1933. The 
assessee- respondent resides at Mangalore 
in British [ndia and owns coffee estates 
in the Mysore State, which is no part 
of British India. The Income-tax Officer 
at Mangalore assessed him to tax on a 
“total income” of Rs. 29,160, of which 
Rs. 25,963 was computed as the assessee's 
profits of a “business” of growing, curing 
and selling coffee for profit. By appeal 
to the Assistant Commissioner the assessee 
disputed his liability in respect of any 
part of the sum of Rs. 25,963 and on his 
appeal being dismisssd required the Gom- 
missioner to,make a reference to the High 
Court. An agreed question having been. 
stated and referred (July 24, 1936); in 
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‘terms to be . presently mentioned, the 
High Court decided in favour of the 
assessee, holding that the whole income 
derived by the asseasee by the sale of 
the produce of his coffee estates was 
exempt from taxation. From the joint 
judgment (dated April 29, 1937), of 
Beasley, O. J., Varadachariar and King, JJ*., 
this appeal has been brought pursuant to 
& certificate granted by the High Court 
on October 13, 1937. 

There is no dispute as regards the 
material facts, and the figure (Rs. 25,963) 
determined by the Income-tax Officer as 
the amcunt of net profit is notin itself 
in dispute as a question of amount. In 
arriving at this figure deduction has been 
made from the proceeds of sale for all 
expenses incurred whether in cr outside 
British India. 

The Commissioner's statement of the facts 
is as follows :— 

“The petitioner owns two coffee estates in the 
Mysore State for which he pays land tax to that 
- State. These estates are worked by the petitioner. 
He employs thelabour required for the purpose 
and maintains an office in the estatein order to 
supervise them. The labour is recruited mainly 
at Mangalore and the manure, spray materiata, 
tools, crop-bags, etc., required for the estate are 
purchased by the petitioner at Mangalore and 
are sent to the estate. The cropg are harvested 
by the labour employed by the petitioner and are 
then brought to Mangalore in their raw state, 
There is no ready market for raw coffee. The 
petitioner gets the green coffes cured at Mangalore 
by persons owing curing factories on payment of 
a commission to them. The cured coffee is insured 
against fire till sale andthe petitioner pays the 
insurance charges. It is then sold at Mangalore 
by the petitioner's selling agents, Messrs, Pierce 
Leslie & Oo, Lid, and the sale proceeds are 
realised and retained there. A separate stafi is 
maintained at Karkal in the Mangalore District 
for the various operations conducted in Mangalore. 
The accounts are written up by the estate staff 
in Mysore in respect of the expenses incurred in 
Mysore and by the Karkal staff in respect of the 
expenses incurred in Mangalore and in respect of 
the receipts, All the operations connected with 
the cultivation of the coffee plants and the 
collection, transport and sale of produce are 
controlled by the petitioner from Mangalore. The 
result of the accountsin Mysore is incorporated 
in the books maintained at Karkal and a consoli- 
dated profit and lossaccount is made there. The 
-income from this source wags assessed under the 
head ‘business’ in the past,” 

On these facts the agsessee's liability 
depends upons. 4 of the Act (XI of 1922), 
its true construction and the manner in 
which it is to be applied to his case. As 
it; stood at the time of this assessment 
(1934) and still stands, it reads as fol- 
lows:—~ : 

“Section 4—(1L Save as hereinafter provided, this 


“Since reponted as 171 Ind. Cag. || Hd.) 
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Act shall apply to all income, profits or gains, as 
described or comprised in s 6, from whatever 
source derived, accruing or arising, or received 
in British India or deemed under the provisions 
of this Act to accrue, or arise, or to be received 
in British India, , 

(2) Income, profits and gains accruing or arise 
ing without British India to a person resident in 
British India shall, if they are received in or 
brought into British India, be deemed to have 
accrued or arisen in British India and to be 
income, profits and gains of the year in which 
they are so received or brought notwithstanding 


the fact that they did not so acerue or arise in 
that year: i ; | 
Provided that nothing contained in this sub- 


section shall apply to eny income, profits or gains 
so accruing or arising prior to April 1, 1933, 
unless they are income, profitsor gains of a busi- 
ness and are received in or brought into British 
India within three years ofthe end of the year in 
which they accrued or arose: 

Provided further that nothing in this sub-section 
shall apply to income from agriculture arising or 
accruing in a State in India from land for which 
any annual payment in money or in kind is 
made to the State. 

BExplanation.—Income, profits or gains accruing 
or arising without British India shall not be 
deemed to be received or brought into British India 
within the meaning of this sub-section by reason 
only of the fact that they are taken into account 
in the balance sheet prepared in British India. 

“(3) ‘This Act shall not apply to the following 


classes of income: 
* * * * 


“(yiii) Agricultural income,” 

Upon this section the assessee contended 
(1) that his income from coffee was not 
assessable as profits of a business; (2) that 
it was within the second proviso to sub- 
s. (2); (3) that if any income was assess- 
able under subs. (1) it was only the re- 
sidue left out of the sale proceeds after 
deducting the market value of the green 
coffes and the curing and other charges. 
The question of law upon which the 
parties were atissue was ultimately stated 
to the High Court in an agreed form as 
follows :— 

“Whether any part of the income derived by the 
petitioner from the produce of his coffee estates in 
Mysore is exempt from taxation under the second 
provisoto s. 4 (2) ofthe Indian Income Tax Act as 
being income that has accrued or arisen outside 
British India ?” 

The High Court was of opinion thatthe 
income in question was “income from 
agriculture” and that it arose cr acerued 
in Mysore. ‘ Whatever may be said as to 
‘profits’ or ‘gains’ the view that ‘income 
from agriculture’ can be said to ariseeor 
accrue only when and where the produce 
is sold and converted into money ,seems 
to us, with all respect, difficult to fecon- 
cile with the reasoning in Commissioners of 
Taxation v. Kirk (1). The learned Judges 


(1) (1900) A C 588; 69L. I P O87; 83 LT 4 


908 


speak of that decision as recognising “that 
as a matter both of language and of busi- 
ness receipt of produce in kind may well be 
spoken of asreceipt or accrual of income at 
the place where the prodace is received.” To 
the contention that even so the money 
income had been “received in British 
India” within the meaning of sub-s. (1) as 
in the Pondicherry Railway Company v. 
Commissioner of Income-tax, Madras (2) 
the learned Judges replied that sub-s. (1) 
comprises receipts falling under sub-s. (2) 
as well, and that it was not necessary 
or reasonable to read the two sub sections 
as mutually exclusive. Hence on the 
footing that the income was received 
within the meaning of sub-s. (1), they 
considered that the second proviso to 
sub s. (2) applied to exempt it. Finally, 
they held that the exemption to which 
the assessee was entitled under this 
proviso was of the same scope as the 
exemption of “agricultural income” as 
defined in s. 2 (1) of the Act. Finding 
that the process applied to the coffee beans 
after they are picked was only a process 
“ordinarily employed by the cultivator to 
render the produce fit to be taken to the 
market” (as described in the definition 
of “agricultural income” given by s. 4, 
subes. (1) (b) (ii) of the Act) they held 
that the assessee was entitled to exemption 
“in respect of the whole price realised 
by the sale of his coffee,” 

Having regard to the assessee’s conien- 
tion that he was not ,conducing any busi- 
ness in coffee and to certain observations 
made by the learned Judges of the High 
Court, it ie necessary to state expressly 
their Lordships’ opinion that the assessee 
is carrying on a “business” within the 
definition of the word given by s. 2, sub- 
s. (4) and within the meaning of s. 10 of 
the ‘Act. The observations of the Com- 
missioner in his letter of reference are 
justified: “Such profits as the petitioner 
in this case derives from his possession 
of land in Mysore is derived by means 
of a business; and the fact that agricul- 
tural operations form an element in the 
business does not render it any the less 
a business.” On the other hand the mere 
circumstance that ificome is to be placed 
under the head “business has no effect 
to negative its being ‘agriculttral income" 
as defined by s. 2 (1) or “income from 
- (2) 58 IA 239; 132 Ind. Qas. 619; 54 M 691; AIR 
1931 P O 165; (1931) A L J 481; 35 O W N 895; (1931) 


MWN 701; Ind. Rul. (1931) PO 203; 34 L W234; 
6IML J 251; 33 Bom. LR 1263; 540L J 381 


PO). - 
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agriculture” under the second proviso to 
s. 4 (2). But the green coffee itself ean- 
not be regarded as income, profits or 
gains within the meaning of the Act: it 
is grown for purposes of sale and in 
order that profit may be earned. The 
business operations cannot be arbitrarily 
cut into twoportions but must be regarded 
as a whole. Thus if the coffee market 
may be assumed to have its ups and 
downs. the assessee if he delayed his sales 
in expectation of a rise but found that 
prices fell, would not expect to be charged 
to tax on the profits that he would have 
made had he sold without delay. On the 
other hand, upon the question whether 
the profits and gains accrued or arose in 
British India, it may be that the fact that 
the coffee was grown in Mysore is by no 
means to be disregarded notwithstanding 
that it was sold in British India especially 
if it be true that it was sold without 
further process of a manufacturing character. 
For the moment it is enough to say that 
it may be so, without examining the 
matter and without prejudice to either 
view. The High Oourt, in holding that 
the assessee’s business income arose in 
Mysore, placed much reliance upon 
Kirk's case (supra) (1) and considerable 
argument was addressed to the . Board 
upon the matter, But it appears to their 
Lordships that other considerations decide 
this appeal, and that it is unnecessary to 
determine whether the income in question 
accrued or arose within or without 
British India. Accordingly they express 
no opinion as to the light, if any, thrown 
upon the phrase “accruing or arising 
in (a country)” by the decision in Kirk's 
case (1) upon the phrases “earned in (a 
country)” and “arising or accruing from 
(a trade, land, a source’—a matter upon 
which the High Qourt in the present case 
differed in opinion from the High Oourt 
at Calcutta In the matter of Mohanpur Tea 
Company (3). 


The contention of the Income-tax authorities 
has been throughout that the income asses- 
sed to tax was not within sub-s. (2) of s. 4 
because it did not accrue or arise outside 
British India. But in the High Oourt it 
was Pointed out that the income ‘was re- 
ceived in British India as the proceeds - 
of all sales were paid to the assesses in 
Mangalore and so much of the price as_ 


(3) I L R (1937). 2 Oal, 201; 174 Ind. Oas. 488; AIR 
1938 Cal, 148; 10 R 0675; i ; 
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represented profit was there received for 
the first time. It was contended, therefore 
that the assessee was liable under sub-s. (1) 
of s.4-and thatsub-s.(2) and its proviso 
did not affect the assessee's liability. The 
answer given by the High Court has been 
stated and is now to be examined. But 
as the section has from time to time been 
altered by the Legislature in view of rul- 
ings of the Oourts, it is legitimate and it 
will be convenient to consider its history: 
though its present wording will prima facie 
determine its meaning compeletly, being 
intended to state with exactness the test 
of liability, k 


The Indian Income Tax Act of 1918 con: 
tained no clause corresponding tothe second 
sub-section of the present s. 4, but s. 3 (1) 
of 1918 was similar to the present s. 4 (1) 
as hereinbefore set out. It was as fol- 
lows :— 

*3,~-(1) Gave as hereinafter provided, this Act 

shall apply to all income from whatever source it 
ig derived ifitaccrues or arisesor is raceived in 
British India, or is under the provisions of this 
Act, deemed to accrueor arise or to be received in 
British India.” 
. When the Act of 1922 was passed, the seo: 
tion was revised and expanded—a new sub- 
section being introduced together with an 
explanation thereof. This new sub-section 
applied only to the profits or gains of a 
business and had no effect upon incomes 
under any of the other “heads of income” 
(cf. 8.6). It read — 

“(4).—-(1) Save as hereinafter provided, tbis Act 
shall apply to all income, profite or gains, as des- 
cribed or comprised in s. 6, from whatever source 
derived, accruing or arising, or received in British 
India, or deemed under the provisions of the Act 
to accrue, or arise, orto be received in British 
India, 

“(z) Profits and gains of a business accruing or 
arising without British India to a person resident 
in British India ehall be. deemed to be profits and 
gains of the year in which they are received or 
brought into British India notwithstanding the fact 
that they did not so accrue or arise in that year, 
provided that they are so received or brought in 
within three yearsof the end cf the year in which 
they accrued or arose. 

“Explanation :—Profits or gains accruing or arising 
without British India shall not be deemed to be 
received or brought into British India within the 
meaning of this sub-section by reason only of the 
fact that they aretaken into account in the balance 
sheet prepared in British India." 

In the following year, however, 1923, the 
second sub-section was amended to read as 

- follows :— ‘ 

“4.(2) Profits and gains of a business accru- 
ing or arising without British India to a person 
resident in British India shall if they are received 
in or brought into British India, be-deemed to have 
acorued or arisen in British India and to be profits 
and gaine of the year in which they are so receiv- 
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ed or bought, notwithstanding the fact that they did 
not so accrue or arise in that year, provided that thay 
are so received or brought in within three yeare 
of the end of the year in which they accrued or 
arose,” $ 

In 1933 the second sub-section was again 
revised and put into the form already set 
forth as governing the present case. In its 
new form it applies to all income, profite 
and gains and not merely to those of a 
business, and the provision limiting its effect 
to income received in or brought into 
British India within three years of accrual 
was omitted with a conditional saving in 
this respect for past income (that is, income 
accrued before April 1, 1933), which retain- 
ed its previous immunity unless it was 
business income within the three years’ 
limit. At the same time thesecond proviso 
was introduced upon which the assessee is 
now relying. 

The occasion for and to some extent the 
explanation of the second sub section in its 
original form isto be seen in decisions of 
the Courts upon the word “received” as it 
appeared in the first sub-section of s. 3 of 
1918. These decisions were to the effect 
that if income had been received by the 
assessee Outside British India, it could not 
be again received by him within the mean- 
ing of the first sub-section. [Sundar Das v. 
Collector of Gujrat (4), Board of Revenue 
v. Ripon Press (5), (cases under the Act 
of 1918), Sir Ali Amam v. Emperor (6), 
(under the Act of 1922 but not a case of 
“business” profits).| The view taken was that 
the same sum could not be received a 
second time as income. There was a further 
difficulty or discrepancy under the earlier 
forms of the section if the income of one 
year was broughtinto British India in a 
later year. The result was that under sub- 
s. (1) income could only be taxed on ths 
ground of having been received in British 
India if it was income of the year of 
account originally received in British India. 
It will be observed that the various amend- 
ments leave the principle of the decisions 
above mentioned untouched so faras con- 
cernsnon-residents. Their general effect is 
to widen the liability of residents in res- 
pect of what they receive in British India 
by extending it to sums not received for 
the first time. But nih-residents do not 


(4) 3 L W 349; 77 Ind. Oas. 616; A IR 1923 Lah 
14 


(5) 46 M 706; 77 Ind. Oas. 621; 44 M L J 583; 17 L 
W 584; (1923) M W N 321; 32 M LT 306;A I R 1923 
Mad, 574. 

(6) LIT O 402; £5 Ind, Cas, 164; (1924) Pat. 319; 6 
5 L ao AIR 1925 Pat. 281; 3 Pat, LR 85 Or; 4 

at, 210. 
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become chargeable by reason of monies 
having been btought into the country if 
originally received abroad. 

The question to be answered is whether 
the second proviso to subes. (2), assuming 
jt to apply and the assessee’s income to 
have accrued tohimin Mysore, is any ange 
wer to an assessment made on him under 
sub-s. (1), by reason of the fact that the 
income was received by him originally 
and as income in British India inthe year 
of account. 

If the central words of sub-s. (1), be con- 
sidered first—income accruing or arising or 
received in British India—it is clear that 
all three expressions must be applicable 
to the great bulk of the incomes of inhabi- 
tants of British India. It may be taken 
that all three expressions would not have 
been used unless it was thought that they 
exhibited some variation in meaning and 
that acase might possibly arise which 
would come under one only of the three. 
Tf ona question as to the exact meaning 
of “accruing” it were to be suggested that 
this only means “received,” it would be 
reasonable to object that this can hardly 
be correct even though the difficulty of 
distinguishing between “accruing” and 
“arising” may be great. In this sense, per- 
haps not a very important sense, the 
expressions are antithetical. But it is very 
plain that there is here no question of a 
complete disjunction or of the presentation 
of three mutually exclusive qualifications, 
No one would go about to prove that 
jncome was not received in British India 
by establishing that it arose or accrued 
there. When in subsea. (2) income “received 
in or brought into” British India is put 
into the class of “income accuring or 
arising”, this does ‘not at first sight 
suggest that such income if within the 
word “received” is thereby excluded 
from itin sub-s. (1). The circumstances 
and context do not assist to carry any 
such negative implication. For that there 
would seem to be required some words 
tothe effect that it “shall be charged 
to tax assuchand not otberwise”. Still 
no doubt, a draughtsman even at his 
fourth attempt may not succeed in 
saying quite as much as he means. Other 
indications must be crrefully considered. 
If theexact language of the second pro- 
viso Beexamined with any care, it must 
appear thatif nothing in subs. (2) is to 
apply tothe income ofthe assessee, he can 
hardly rely upon sub-s.(2) to take his 
case out of subs. (1). No doubt, had it 
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been expressly sbated, or if it be held or 
assumed, that in the caseof a’ resident 
income received in British India is never 
to be charged as such but only as having 
“accrued or arisen” it might become 
necessary to read the second proviso 
as meaning only that sub-s. (2) should 
not apply tocharge it. Even so, however, 
the language of the proviso is a second 
difficulty in the assessee’s contention; 
which involves both that in the main 
clause of the sub-section the Legislature 
has said less than it meant and thatin the 
proviso it must be taken .to have meant 
less than it said—if not, indeed, something 
different in kind. A third consideration 
must be allowed effect asa matter of con» 
struction. The question is entirely con- 
cerned with the result for purposes of tax 
of income having been “received in or, 
brought into” British India. Had the 
assessee not been a rosident, he would 
have had no answer, whatever, to the 
present claim. But it is said that he 
escapes because he isa resident and cones 
as such within sub's, (2). This is to 
invert the intention of the sub section 
which isto make receipt impose liability. 
on the resident in some cases where the 
non-resident would go free. There is 
nothing whatever, in sub's. (2) asit now 
stands or asit stood in 1922 and 1823 to 
relieve the resident from any liability: 
which the non-resident is under. Hence 
the correct meaning of the’ proviso may 
well be the meaning whichis intended—: 
viz. that the widening of liability shall, 
not attach to the incomes therein mention- 
ed. 
It is right to consider whether s. 4 can: 
be interpreted more favourably to the’ 
assessee on the footing that his income 
is of a class which is assimilated to 
“agricultural income” in British India. 
But unless it can be assumed as plain 
(despite much argumentin the present 
cage) that incoma from cultivating land 
in an Indian State can never accrue or. 
arise in British India, it is at least clear 
thatin some cases the agriculturist is not 
exempt atall. Again the agriculturist in. 
an Indian State whose income in the 


narrow sense of sub-s. (l) is received 
in British India is not the ordinary 
agriculturist of his State. Nor does the 


typical agriculturist of Mysore reside in 
British India. The Legislature may or 
may not have’ thought itto be advisable 
and sufficient that such a person should be 
relieved of the extended liability attached 
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by sub-s. (2) to the fact of receipt in 
British India without relieving him of 
the same liability under subs, (1) as non- 
residents undoubtedly incur. 

It is said, however, that the second 
proviso gives the assessee exemption; hence 
no other provision of the Act can be con- 
strued torender him liable, But what is 
the exemption given. There can be no 
general presumption that exemption 
from the provisions of a sub-section is in- 
tended as complete exemption from the 
tax. The distinction is between exempting 
a class of income in some events and 
exempting it in all events. The case of 
Commissioner of Income-tax Bihar & 
Orissa v. Sir Kameshwar Singh of 
Darbhanga (i) was a case of “agricultural 
income” to which the Act does not apply 
[s. 4 (3) (viżij]. “The exemption is conferred 
aod conferred indelibly, ona particular 
kind of income and does not depend on 
the character of the recipient” [per 
Lord Macmillan at p. 223*], The proviso 
now in question is not rendered otiose 
or even unimportant by the assumption 
that its opening words are a correct expres- 
sion of its intention. 

Their Lordships have reached the 
conclusion that upon this question the 
meaning and intention of the Legislature is 
yielded by astrict construction of s. 4 
according toits language, and that any 
departure therefrom which can he suggest- 
ed in favour of the assessee appears upon 
a full consideration to be unjustitied. ‘Che 
asseasee must be held liable to tax under 
sub-s. (1) of s. 4. 

The answer proper to be given to the 
question stated by the Commissioner is 
that no part of the income therein 
mentioned is exempt from taxation under 
the second proviso to s. 4 (2) of the Indian 
Income Tax Act. 

. Their Lordships will humbly 
His Majesty that this appeal should be 
allowed and that the question referred 
to the High Court should be answered as 
above-mentioned. 

As the contention upon which the appeal 
has succeeded was not formally raised in 
the letter of reference, thcugh ıt was 
mooted in argument before the High 
Oourt and dealt with by the judgment, 

(7) 62 I A 215; 157 Ind. Cas, 289,8 R P O 25; 1935 
O L R 508; 1935 A L R 859; 1B R 820; (1935) M W N 
839; A IR 1935 P O 172; (1935) A LJ 978; (1935) O 
W N 1022; 16 P LT 609; 14 Pat, 623; 39 OW N 1209; 


42L W 464; 69 M L J 474; 37 Bom. L R 822 
(PO). 


*Page of 62 I.°A.—| Bad] 
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tò the costs of 
this appeal, but the High Court’s order 
as to costs will be set aside and each party 
will bear its own costs in the High 
Court. 

B. Appeal allowed. 

Solicitors for the Appellanis, —The Solici- 
tor, India Office. 

Solicitors for the Respondents. —-Messrs. 
Lambert & White. 


LAHORE HIGH COURT 
Oriminal Kevision No. 242 of 1938 
June 28, 1938 
Baline, J. 
GHULAM AEMED AND ANOTHRR— 
AcovUsED—PETITIONERS 
versus 
EMPEROR-Opposits Party 
Penal Code (Act XLV of 1860), s, 448— Person enter- 
ing house in dispute and taking possession in absence 
of person in possession of such house—Intention to 
“annoy”, if can be presumed. 
A person who enters a house about which there is 
a dispute, in the absence of a person whois in posses- 
sion of the house and takes possession of it in asser- 
tion of his claim, must be deemed to have known 
that his conduct was bound to annoy the person in 
possession and legally he must be presumed to have 
the intention to ‘annoy’ at any rate. Mg Shwe Ku v. 
Emperor (1), Moti La Al ould (2) and Abdul Majid 
v. Emperor (3), distinguished, 
Or..R. from an order of the Sessions 
Judge, Ludhiana, dated January 10, 1938. 
Mr. S. M. Saddozai, for the Petitioners. 
Order.—This petition has been heard 
ex parte as none appeared for the respon- 
dent. The petitioners entered a house about 
which there was a dispute, in the absence 
of the complainant and took possession of 
it in the assertion of their claim. The 
learned Counsel's contention is that théy 
had no such intention as is necessary for 
an offence under s. 448, Indian Penal Code, 
I am unable to accept this contention, The 
petitioner must have known that their con- 
duct was bound to annoy the complainant, 
who was admittedly in possession and 
legally they must be presumed to have the 
intention to ‘annoy’ at any rate. Mg. Shwe 
Ku vy. Emperor (1) and Moti Lal vy. Em- 
peror, 88 Ind. Oas. 1049 (2), are clearly 
distinguishable on factg and so also is the 
recent Full Bench ruling in Oriminel 
Revision No. 1472 of 1937, Abdul 
Majid v. imperor (3). The dispute 
(1) AIR 1923 Rang, 157; 75 Ind. Cas, 353, 2¢ Or, L 
J 929-2 Bur, L J 55. 
(2) 88 Ind, Oas. 1019; A I R 1925 All. 540; 26 Or, LJ 
1273; 47 A 855; 23 A L J 679. 
(3) 176 Ind. Oas. 497; AIR 1933 Leh, 534;11 RY 
213; 39 Or. L J 756; 40 P LR 806, : 
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was, however, between near relatives and 
in view of all the circumstances, I accept 
the petition to the extent of reducing the 
period of the bond taken under s. 562, 
Oriminal Procedure Oode, to this day. 


8. Order accordingly, 


PATNA HIGH COURT 
Civil Appeal No. 67 of 1937 
December 10, 1937 
COURTNEY" TERRELL, O. J. AND MANOHAR 


LALL, J. 
SARAN. BIHARI SAHAY — 
APPELLANT 
versus 
HAMID HOSSAIN AND OTHERS-—- 
RESPONDENTS 

Decree—Ezecution—Final decree in partition suit 
—Defendants selling their share in partitioned 
property—Application by plaintiff for delivery of 
possession by executing decree—Vendee made party 
—Application if can be dismissedon ground that 
decree could not be executed against vendee.  - 

‘A. final decree was pussed in & partition suit: The 
defendants eubsequently sold. their share in the 
partitioned property. The plaintiff then applied for 
delivery of possession by executing the final decree 
and. made the vendee-a party asa “representative 
of the judgment-debtor" within iis misan lag of 8.47, 
Qivil Procedure Code, The vendee objected:  . 

Held, that the application could not be dismissed 
on the ground that the decree could not be executed 
against the vendee., The plaintiff was merely asking 
for delivery ofthat portion of the joint property 
which had been awarded to him by the final decree; 
and the vendee was bound by the decree, Fur- 
ther, all that the executing Court was required to 
do was to deliver possession of the property to the 
plaintiff as determined by the final decree. What- 
ever rights the vendee might have could not be 
determined in these proceedings. Hem Chandra 
Banerjee v. Annapurna Debt (1), distinguished. 

©. A. from original order of the Sub-Judge, 
Bhagalpur, dated February 1, 1937. bi 

Messrs, B. N. Mitter and S; N. Banerji, 
for the Appellant, | 

Messrs. N. K. Prasad II and Rama: 
nugrah Prasad, for the Respondents. 

‘Judgment.—This is an application by 
the plaintiff-decree-holder in the following 
circumstances: The plaintiff instituted a 
partition suit on July 9, 1932, and after 
some reference to ° arbitration, a final 
decree for partition was passed on March 
14, 1934. On November 5, 1935, the 
defendants executed a sale-deed in favour 
of. Hamid Hossain, the respondent before 
us, by which they transferred their entire 
share of three annas and six pies in the 
partitioned. properties: to him. The plaint- 
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iff applied for delivery of possession by 
executing the final decree on ‘March 17, 
1935, and made Hamid Hossain a 
party because he was the “representative 
of the judgment-debtor” within the mean- 
ing of s. 47. On August 21, 1936, Hamid 
Hossain objected. on the ground that he 
was not the legal representative of the 
judgment-debtor and that the decree could 
not be executed against him, The learned 
Subordinate Judge has” accepted this 
objection and has dismissed the execution. 
The present appeal is against the order 
dated February 1, 1937. MEA 

Inour opinion the order is wholly erro 
neous and must be set aside. The learned’ 
Advocate for the respondent relies upon 
the case in Hem Chandra ‘Banerjee vw: 
Annapurna Debi (1) and upon the obser- 
vation at p. 95* which is to this effect r> é 

“The fact that a person is bound. by the decres 
does not necessarily mean‘that-the decree is-execut- 
able against him : the two things are not identical 
or synonymous, 


In the present case if is to be noticed. 


that the decree is not being executed 
against Hamid Hossain. The plaintiff 
decree-holder is merely asking for delivery 


of that portion of the joint property 
which has been awarded to him 
by the final decree; and it is con; 


ceded that Hamid Hossain is bound by, 
the decree. Further, all that the executing 
Court is required to do is to deliver. pos“ 
session of the property to the pliintiff as 
determined by the final decree. Whutever 
rights Hamid Hossain may have under thé 
mortgage or under some other rights, ĉan- 
not be determined in these , proceedings. 


They will form the subject of a ‘separate’ 


suit if and when it isthought convenient 


to institute it. The appeal is allowed 
with costs. 
8. Appeal allowed. 


(1) 36 O W N 93; 138 Ind, Oas. 64; A T R 1932 Cal, 
423; Ind. Rul. (1932) Oal. 386. : 


“Page of 360. W.N [Ed] sk 
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CALCUTTA HIGH COURT 
Civil Appeal No, 97 of 1935 
June 16, 1938 
* COSTELLO AND Biswas, JJ, 
SURENDRA NATH SARKAR AND OTHERS 
— APPELLANTS 
versus 
PYARI CHARAN LAW AND cTagRs— 


RESPONDENTS 

Land Acquisition Act (I of 1894), s. 29—Apportion- 
ment, method of —Land subject to lease—Total amount 
of compensation should be divided between lessor 
and lessee in proportion of value of their in- 
terest. 

As between lessor and lessee the acquisition should 
not place either party in a better or a worse position 
than he was before the acquisition. The acquisition 
transforms the property into a certain sum of money, 
but the rights of the parties relatively to this sam 
ought to be the same as they were with reference to 
the property, Where a property is subject to a lease, 
theoretically speaking, the total compensation for the 
property should be the sum total of the compensa- 
tion payable in respect of the interests of lessor and 
lessee. Jf the total cumpensation is not, however, 
arrived at by separately caleulating the interests of 
lessor and lessee, the amount should be divided 
between them in such proportions as would represent 
the value of their respective interesta. It must follow 
on this basis that whatever is obtained by one party, 
the other takes the balance, and this ensures to each 
payment ofthe proportionate value of his interest. 
Inan apportionment between lessor and lessee, it 
ought, not surely to make a difference whether the 
lessor's or the lessee's interest is first valued and 
paid for, This is sometimes overlooked, and what is 
often done is that instead of dividing the total com- 
pensation between the lessor and the lessee in the 
proportion of their respective interests, either the 
lessor's or the lessee’s interest is first assessed and 
then, after deducting the amount so assessed, the 
balance, is handed over to the other. Such a method, 
however, may obviously lead to unfairness and in- 
justice as between the parties, the party getting the 
first slice, so to say, out of the compensation being 
placed ina pisition of undue advantage as compared 
with the other; such a method, therefore, is wrong. 
Nibas Chandra Mannav. Bipin Behari(1), referred 
to, Nayan Manjurt Dasi v. Hem Lal Dutt \2), 
In re Pestonji Jehangir (3), Bhageeruth Moodee v. 
Rajah Jabur Jummah Khan Wi) and Dinendra Narain 
Foy zi Tituram Mukerji (5), relied on. [p. 911, cols. 


O. A. from an original decree by the 
President, Oalcutta Improvement Tribunal, 
dated January 16, 1939. 

Messrs. Bepin Chandra Mallik and Benoy 
Krishna Mookerjee, for the Appe!lants. 

Dr. Sarat Chandra Basak, Messrs. Nagen- 
dra Kumar Dutt and Biswanath Naskar, 
for the Respondents. 


Biswas, J.—Thisis an appeal against a 
decision of tre Trivunul constituied under 
the Calcutta Improvement Act (Bengal 
Act V of 1911), in what 1s described as an 
apportionment case. Tat Act-provides that 
for the pulpose of acqturing land in con- 
nection withthe operations ot the Calcutta 


178-115 & 116 
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Improvement Trust, the Tribunal shall 
perform the functions of the “Court” under 
the Land Acquisition Act, and the provi- 
sions of this latter enactment are made 
subject to certain modifications set cut 
therein. So far as appeals are concerned, 
s. 54, Land Acquisition Act, is excluded, 
and a sepzrate Act has been enacted by the 
Indian Legislature being Act XVIII of 1911 
governing the right of appeal against the 
decisions of the Tribunsl. The present 
appeal has been preferred under the provi- 
sions of this Act, and the only question is 
as tohow a certain sum of money which 
has been awarded as the market value of 
the proper:y acquired should be divided 
hetween the persons interested. The pro- 
perty under acquisition is a Municipal 
holding described as premises Nos. 1 and 1:1. 
Belliaghata Read, and comprising an area 
of 4 bighas 5 kottas 9 chittaks and 10 square 
feet of land with a market known as Parsi 
Bazar situated on the greater portion of it. 
At the material date, which was the date 
of the declaration under 8, 6, Land Acqui- 
sition Act, the entire properly was held 
under a mourashi mokarari lease which had 
been granted by the owners on March 12, 
1924. The owners were the Sarkars, come 
pendiously referred to in these proceedings 
as claimants No. 1. The lessee was one 
Nanda Lal Mallik, but he is nota party to 
this case, having been completely sxld out, 
and the whole of his interest in the pro- 
perty is now represented by the other sets 
of claimants in the case, the Laws (Olaim- 
ants No. 6) claiming by virtue of certain 
charges held by them under two decrees of 
this Court, and one Hrishi Kesh Shaw 
(Claimant Na. 7) claiming to be purchaser 
in execution of a mortgage decree, As there 
is no question in this appeal as between 
these parties inter se, it will be sufficient 
to deal with their interests collectively as 
the interest of the lessee. 

The Collector originally awarded 
Rs 2,50,000 as the market value of the 
property, and subsequently reduzed it by 
Rs. 3,159-11-6 in respect of a small area 
which was found to belong to Government. 
The resultant award was fora sum of 
Rs. 2,46,840-4-6 (excluding statutory allow- 
ance), and the Collector made it jointly in 
favour of all the persons interested and 
deposited the amount in the Tribunal under 
s. 31 (2), Land Acquisition Act. He, liké- 
wise made a reference under s. 30, and the 
parties also obtained reference under s. 18, 
No dispute was raised as to the market 
value and the only question was as to 
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apportionment. The matter was dealt with 
by the President of the Tribunal sitting 
singly, as he was entitled to do under 
el. (b) of s. 77 (1), Calcutta Improvement 
Act, and this decision must be deemed to 
be the decision of the Tribunal. The Presi- 
dent has awarded Rs. 1,92,000 out of the 
total compensation to the lessors, and the 
balance isin respect of the lessee’s interest. 
The appeal is on behalf of the lessors, the 
Sarkar claimants, who question the basis 
of the apportionment adopted by the Pre- 
sident. The President has valued the 
lessors’ interest inthe property as what he 
describes as 210 per cent. security, mean- 
ing thereby that itis valued at ten years’ 
purchase of the net annul rental reserved 
by the lease. The lease is Ex. 8, and is 
printed at pages 9 to 13 of Part IE of the 
paper-book. It contains a clause in these 
terms: 

*13, Ifthe said land and Bazar be acquired under 
the Land Acquisition Act, then of the compen- 
sation, etc., therefor each shall get what would be 
due to him according to law.” 

The whole question therefore is what is 
payable to each party according to law. It 
seems -to be only common sense that as 
between lessor and lessee the acquisition 
should not place either party in a better or 
a worse position than he was before the 
acquisition. The acquisition transforms the 
property into a certain sum of money, but 
the rights of the parties relatively to this 
sum ought to be the same as they were 
with reference to the property. Where a 
property is subject to a lease, theoretically 
speaking, the total compensation for the 
property should be the sum total of the 
compensation payable in respect of the 
interests of lessor and lessee, If the total 
compensation is not, however, arrived at by 
separately calculuting the interests of lessor 
and lessee, it seemsto us that the amount 
should be divided between them in such 
proportions as would represent the value of 
their respective interests. It must follow 
on this basis that whatever is obtained 
by one party, the other takes the balance, 
and this ensures to each payment of the 
proportionate value of his interest. In an 
apportionment between lessor and lessee, 
it ought not surely to make a difference 
t whether the lessor’s of the lessee’s interest 
‘ig fret valued and paid for. This is some- 
times overlooked, and what is often done is 
that instead of dividing the total compen- 
sation between the lessor and the lessee in 
the proportion of their respective interests, 
either the lessor’s or the lessee’s interest is 
first assessed and then, after deducting the 
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amount so assessed, the balance is handed 
over to the other: see for instance Nibas 
Chandra Manna v. Bipin Behari (1). Such 
a metkod, however, may obviously lead to 
unfairness and injustice as between the 
parties, the party getting the first slice, so 
to say, out of the compensation being 
placed in a position of undue adv..ntage as 
compared with the other. So far as we can 
see, there is and cin be no valid reason 
for giving the first chance to either lessor 
or lessee in this behalf, and making the 
amount of compensation payable to the one 
or the other depend on such accidental 
preference. Such an an malous result could 
not of course follow if one could be sure 
that the total compensation represented the 
sum total of the values of both lessor’s and 
lessee’s interest. But the market value of 
the land acquired is often determined on 
different considerations without separate 
assessment of each interest. In sich a 
case, it would be manifestly inequitable 
at the time of apportionment to allow the 
cne party the real value of the interest in the 
land, and leave to the other the balance 
only of the sum which had been calculated 
on a different basis altogether. This cannot 
ensure that the balance so devermined will 
also represent the real value of the interest 
of the person to whom it is paid. As was 
pointed out by Mookerjee, Ag. O. J. in 
Nayan Manjuri Dasi v. Hem Lal Dutt 
(2) the market value of the land acquired 
may be determined on many hypothetical 
considerations, but the question of appor- 
tionment of the sum awarded as between. 
the landlord and hie tenant must be based, 
not on hypothetical grounds, but on an 
accurate determination of the value of their 
respective interest in the land. We are not 
unmindful that there are dicta to be found 
in certain decisions to the effect that it is 
not always possible in apportionme t pro- 
ceedings, with only a fixed sum to apportion, 
to ascertain the market value of each 
interest: see, for example, the case in In 
re Pestonji Jehangir 3). All the same, 
it will be observed that Macleod, J. said 
in this case that what the Collector and 
the Court have to do is to apportion the 
sum awarded amongst the persons interested 
as far as possible in proportion to the 
value of their interesis. The true rule, in 
our opinion, applicable to a case like the 


Gy 530 407; 96 Ind. Cas, 69; A I R 1926 Oal 
46. 

2) 32 C LJ 187; 58 Ind, Cas. 417;A IR 1920 Oal, 
(3) 37 B 76; 15 Ind. Oas, 771; 14 Bom. & R 507, 
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one before usis that which was laid down 
as far back as 1872 by Jackson, J. in 
Bhageeruth Moodee v. Rajah Jabur Jummah 
Khan'(4). There, what the Courts below 
had done was to asceriain the approximate 
value of the mokararidar's interest and 
pay him the amount sə ascertained, and 
to give the remainder to the zamindar 
out of the total compensation previcusly 
fixed. It was held that this was not a 
correct method, but that the rule to 
be followed was “that the pariies should 
divide the money in the ratioof their 
respective intereste in ‘the estate.” The 
observations of Macicod, O. J. in Dinendra 
Narain Roy v. Tituram Mukerji (5) at 
p. 810* are worth quoting in this connection 
as indicating the rigat principle, though this 
particular aspect of the question was Dot 
pointedly raised in the case: 

“I thiok the Court ought to proceed on the prin- 
ciple of ascertaining what is the valueof the 
interest ofthe zamindar on the one hand with 
which he has parted, and that of the tenant on 
the other, and to apportion the compensation 


Money between them in accordance with those 
value,” 


lt seems tous ihas where the total sum 
awarded has already been determined and 
itis a questicn of apportioning the same 
between the lessor and the lessee, the 
essential point isto ascertain the propor- 
tion waich tne interest of one party bears 
to. that of the otner, and to divide the sum 
between them in accordance with such 
proportion. In other words, it follows that 
in order to assure to each party a proper 
allocation of the total compensation, which 
would accurately represent the propor- 
tionate value of his interest, it is impossible 
to avoid a separate assessment of each 
interest. Ifin the course of the valuation 
proceedings, that 1s to say, at the timeof 
ascertaining the market value of the pro- 
perty, the interestsof the rival claimants 
have been separately assessed, such sepa: 
rate assessment may be and will be adopted 
as the basis of the apportionment, but where 
that is not the case, a separate assessment 
will have to be made for the purposes of the 
apportionment. 

The present case illustrates the unfair- 
ness whichmay result from the adoption 
of any other course. The valuation paper 
of the Collector has been exhibited in tnis 
case; itis Ex. 25 printed at pp. 45 to 47 of 
Part LI vf the paper book. It shows how 


the Collector arrived at his valuation of 
(4) IBW RSL 
(5) 30 O 801; TUWN 810. 
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Rs. 2,50,000 forthe property, and it does 
not appear that the valuation has any 
reference to the separate interests of the 
lessor and the lessee. The Oollector took 
the actual rentals derived from the shop 
area, of the property, made what he con- 
sidered to the proper deductions from the 
gross receipts, andthen applied varying 
rates of security or years’ purchase to 
capitalize the same, and then he valued the 
busiee area which lay at the back, and in 
the result, deduced a figure for the market 
value ofthe entire property. This figure 
came to Rs. 2,30,410 according to one 
standard, and to Rs, 2,39350 according to 
another. As against this, he put down the 
owner's demand which was Rs. 2,60,000 
and finally, with the consent of the acquir- 
ing authority, he accepted the party's 
offer of Rs. 2,50,000 asthe figure for his 
award. ‘This was afterwards reduced by 
a small sum of Rs, 3,159-11-6, as already 
stated. 

In the apportionment proceedings, as 
there was no dispute regarding market 
value, the Collector's figure was, as it nad 
to be, accepted as the total sum available 
for division between lessor and lessee. 
But for the purpose of making the division, 
the only interest which the parties as well 
as the Oourt thought it necessary to value 
was that of the lessor. Naturally the 
attempt was onthe one hand to increase, 
and on the other to diminish, the value of 
such interest, the experts of both parties 
admitting that they had no materiala 
before them for valuing, and had not 
valued, the lessee’s interest. Such attempt 
on either side was expressed by the 
experts in terms of percentage of security, 
the lessor's interest was at one end put 
down a8a10 per cent, security, and at 
the other as a security of 6 to 7 per cent. 
This meant that according, as one opiaion 
was accepted or the cther, a purchaser 
of the iessors interest would pay ten 
years’ purchase, or anything between 16. 
Z-3rds and l4, 42-7ths years’ purcnase, 
thenumber of years’ purchase multiplied, 
by the annual rent reserved by the lease 
giving the total price. The learned Presi- 
deut observed that considering the evide 
ence of both experts and the other’ 
evidence, ynd after ‘mature deliberation” 
he had come to the conclusion that the 
security for the lessor’s interest sheld “be 
taken at 10 per cent. as stated by Mr. O. K, 
Sarkar, the expert on behalf of the lessee. 
Inthe result, he calculated the lessor’s 
interest in this way at Re. 1,92,000 being 
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ten.times the annual rent of Rs. 19,200 
payabie under the lezse. and this sum he 
awarded to the lessor, and he gave the 
balance Rs. 54,000 (in round figures) to the 
claimants representing between them the 
interest of lessee. These claimants have 
not appealed but only the lessors. The 
lessors ask for more, and contend that the 
security should have been taken as a much 
better security than 10 per cent. again 
assuming that what would be left over if 
anything, after paying the lessors, would be 
the proper amount to pay for the lessee’s 
share. Mr. Bepin Chandra Mallik on be- 
half of the appellants points out that even 
if. tLe Jessor’s interest is teken asa8 per 
cent. security, i.e., at 124 years’ purchase, 
it would give his clients Rs. 240,000 and 
that on ‘the basis of 13 years’ purchase, 
there would infact be nothing left for the 
lessee out of the total compensation. The 
appellants have in fact valued their appeal 
at Rs. 54,000, being the whole of the sum 
which has been awarded to. the lessee. 

We do not think that wLat the President 
did or what the appellants contend foris a 
fair. way of dealing with the matter. The 
lessor's interest might be a 10 percent, 
security or anything else, but whatever it 
was, he was notentitled to take away the 
whole of the sum at which such interest 
might be valued, leaving only the balance 
for the lessee without a valuation of his 
interest, The lessee might just as well claim 
that his interest should be first assessed 
and he be paid the sum at which it might 
be so assessed and the lessor left with the 
balance. It might be that the lessee’s inter- 
est, if valued, might be found worth very 
little, but all the same it had to be valued, 
and then after it was ascertained what 
proportion it bore to the lessor’s interest, 
the compensation was to be divided between 
the two according to such proportion. In 
that way alone could there be a true 
apportionment ; that is indeed what appor- 
tionment means; it is not mere division, 
but division in the proportion of the inter- 
est of the parties concerned. As it is on 
the basis adopted by the President, the 
lessee is reduced to a precarious position 
and has to be satisfied with the leavings of 
: the lessor, as it were, but there is no reason 
why it might not have been the other way 
about, For aught one knows, the share of 
the compensation which the lessee thus 
obtains may bear little or no relation to 
the profit-rental he may be making out of 
the leasehold, and yet be may fairly claim 
to, be compensated on this basis; if the 
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lessor is compensated.on the basis of the 
full value of Lis interest, why should not 
the same basis be applied in determining 
the compensaticn payable to tLe lessee ? 

We have no hesitation in holding that 
the correct course was not followed, and 
we must accordingly allow the appeal and 
set aside the judgment of the learned Pre- 
sident and remand the case to him to be 
dealt with de novo in the light of the prin- 
ciples we have indicated. In other words, 
he musi. ascertain the value of the interest 
of both lessor and lessee, and apportion the 
total sum available between them on that 
basie. In valuing ttese interests, the Presi- 
dent will take all relevant factors into 
consideration, applying the correct standard 
to each as the facts may justify and the 
parties will be at liberty to adduce such 
further evidence as they may be advised. 
Strictly speaking, it was for the lessee. to 
have adduced evidence at the last hearing 
to prove the value of bis interest, but as it 
is just possible, the parties were misled by 
the practice which appears to have been 
followed in such cases in the past, we think 
it would be right to set the matter at large 
and direct a re-trial on fresh evidence. 
Dr. Basak on behalf of claimants No. 6 
endeavoured to show that there were mate- 
rials already on the record, which if they 
did not go to the full extent of proving the 
value of the lessee’s interest, were still 
sufficient to establish that in no circum- 
stances could it be less than the sum 
actually awarded, viz., Rs. 54,000. All that 
we need say is, we were not satisied. Mr. 
Mallik has desired us to make it clear that 
we have not said anything in this judgment 
to suggest that in valuing the respective 
interests of lessor and lessee, the President 
shall treat them as representing the same 
class of security. That is a matier on which 
we express no opinion and it will be for 
the President to decide what percentage 
rate or rates of security or number of years 
purchase should be applied, or whether this 
particular methcd of valuation should be 
followed at. all. 

In ordering a remand it is necessary to 
give one direction. As already stated, there 
is no appeal on behalf of the persons repre- 
senting 1he lessees’s interest; they accepted’ 
the sum of Rs. 54,000 which was awarded 
by the President, It is necessary, therefore, 
to direct that whatever the result may be 
of the further hearing, the lessee’s share 
must be limited to the said figure of 
Rs. 54,000. It is also tu be understood that 
so far as the claimants who represent, bet- 
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ween themselves the interest of the lessee, 
or claim through the original lessee, Nanda 
Lal Mallik, arə concerned, the principle of 
apportionment inter se which has been 
agreed to and accepted by them must stand, 
and there isto be no variation in this res- 
pect. The Chief Executive Officer of the 
Corporation c£ Calcutta isa party to these 
proceedings, and his claim is in respect of 
rates and taxes due for the property 
acquired. Itis agreed that the amount of 
such rates and taxes must be paid, and we 
direct accordingly that this should be paid 
out to the Chief Executive Officer, and he 
should be discharged from these proceed- 
ings. The question as to whether these 
rates and taxes ought to come out of the 
share of the lessor or the share of the lessee 
is left open, and will be dealt with by the 
President. The sum available for apportion- 
ment will be necessarily the amount left 
after payment of these charges. The costs 
of this appeal and of the hearing in the 
Tribunal will abide the result. Seeing that 
the only contesting respondent is claimant 
No. 6 and his claim is limited to approxi- 
mately asum of Rs. 20,000, we direct that 
the hearing-fee of the appeal be assessed on 
the basis of Rs. 20,000 and not on the full 
valuation of the appeal, 

Costello, J.—I agree. 

D, Case remanded. 
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MADRAS HIGH COURT 
, Special Bench 
Proceedings unter Legal Practitioners Act 
April 19, 1938 
Luacy, O. J., GENTLE AND KRISHNASWAMI 
Ayyanaar, JJ. 

In re GONDIKOTA 
SATYANARAYANAMURTHY PANTULU 
GARU, PLEADER, CHICAGOLE 

Legal Practitioners Act (XVIII of 1879), s. 13- 
Mere negligence, does not found petition for profes- 
sional misconduct—There is nothing unprofessional 
in Plender employing unregistered clerk. 

"Mere negligence on the part of a legal practi- 
tioner does not found a petition for professional 
misconduct. There must be moral delinquency in 
addition to negligence. There is nothing unpro- 
fessional in a Pleader employing an unregistered 
clerk. The law allows a Pleader to have two re- 
gistered clerks, but does not insist that any clerk 
should be registered. In re A Vakil (1), relied on, 

Mr. N. Rajagopala Iyengar, for the 
Advocate-General, In support of the Notice, 

Mr. B. Jagannadha Doss, for the Pleader. 


l Leach, C. J.—The Court is called upon to 
consider a report of the District Judge of 
Vigagapatam in which hé ïuggests that the 
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respondent, a Pleader, should be censured 
for unprofessional conduct. The proceed- 
ings arise out of a petition fled by one 
Abbas Ali Sahib, in which he complained 
that the respondent had neglected instruc- 
tions given to him in connection with certain 
execution proceedings on September 8, 1937, 
and had failed to take effective steps until 
November 9, 1937. Jt appears that the 
complainant paid the respondent a sum 
of Rs. 104-0 on account of out-of-pocket 
expenses and his fee of Rs. 2 and also paid 
to the respondent's clerk, Rs. 3-12-0 of 
which one rupee was to be the clerk's fee, 
A question arose when the case was before 
the District Munsif who inquired into the 
complaint whether the Rs. 3-12-0 had been 
refunded to the petitioner, as alleged by 
the clerk. The District Munsif held that 
the amount had not been returned, but 
this question is of no importance. There 
is no charge against the respondent in 
respect of the moneys. The charge is one 
of having neglected his client's interests, 
The District Munsif held that there had 
been no neglect and that the delay was the 
result cf the complainant not having seen 
the respondent between September 13, and 
November 9, 1937. The District Munsif 
accordinglysheld that the respondent was 
not guilty of intentional neglect in the 
conduct of the execution proceedings, 

It appears that the clerk was an unregis- 
tered clerk and when the report came before 
the District Judge, this fact weighed greatly 
with, him. He has expressed the opinion 
that keeping the clerk after he had discover- 
ed that the Rs. 3-12-0 had not been returnéd 
tothe complainant was reprehensible, and 
he considered that the respondent had not 
paid due care to the complainant's business 
as he was bound todo. He also laid stress 
on the fact that the respondent had not 
told the complainant that his clerk was 
unregistered. Holding these views he con- 
sidered that the respondent had been guilty 
of mincr professional misccenduct calling 
for a censure from the High Court. It is 
qiite clear that the learned District Judge 
misconceived the whole position. The 
charge was one of negligence and negligence 
had not been proved., Even if it had been 
proved, mere negligence des not found, a 
petition for .professional misconduct as was 
pointed out by a Special Bench of this 
Court in In rea Vakil (1). ‘There ntust be 
mural delinquency in addition to negligence. 

(1) 49 M 523; 96 Ind Cas, 686; A IR 1926 Mad, 
568: 50M L J 399; (1926) M W N 412; 24 LW 100 
(8 B} 3 
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The charge hereis merely one of neglect. 
There is nothing unprofessional in a 
Pleader employing an unregistered clerk. 

-The law allows a Pleader to have two 
registered clerks, but does not insist that 
any Clerk should be registered. It follows 
from what I have said that the report of 
the District Judge cannot be accepted. 
My learned brothers agree and consequently 
the ecmplaint will be dismissed. There is 
not the slightest foundation for a charge 


of professional misconduct against the 
‘respondent, 
Ne S. Complaint dismissed. 


RANGOON HIGH COURT 
Civil Regular Suit No, 89 of 1936 
June 14, 1938 
Braunp, J. 

DAW HLA GYI—Ptatntier 
versus 


MAUNG PO THAUNG— DEFENDANT 

Civil Procedure Code (Act V of 1908), O.II, r. 6, 
0. I, r. 3— Applicability of O. IT, r. 6 — Parcel of 
land in possession of number of persons either as 
tenantsor as trespassers — Person claiming posses- 
sion of all pieces of land fromall such persons— 
Suit held did not come under O. I, r, 3 nor did 
0. IT; 7.6 apply. 

Order IT, r. 6, Civil Procedure Code, does not apply 
to cases of misjoinder of causes of action but to cases 
where several causes of action have been properly 
joined in one suit and the causes of action so joined 
cannot conveniently be tried together. 

The plaintiff claimed to be the ground landlord of 
certain parcel of land upon which, in various circum- 
stances and at various times persons—some of them 
as tenants and others as mere trespassers—had erected 
buildings. He claimed individually as against those 
who either were his tenants or who claimed through 
persons who were his tenants, to recover possession 
on the ground of breaches of their respective tenancy 
agréements and, as against some of the others, he 
claimed as mere trespassers who had from time to 
time possessed themselves of the land. © 

Held, thatthe suit in reality was an attempt to 
combine in one suit a numbor of suits against different 
defendants in respect of different pieces of property 
and upon different causes of action and it would be 
improper to treat this asa case under O. I, r,3, Civil 
Procedure Code, : 

Held, further that this was a case of misjoinder of 
causes of action, not as between a plaintiff and a 
defendant, but as between a plaintiff and different 
defendants. It wae nota matter which was within 
the scope of O. IT at all, and in particular, it was not 


„one, that was covered by Oall, r. 6. 


Mr. Sein Tun Aung, for the Plaintiff. 

Braund, J.—This suit is one by a plaintiff 
against some twenty defendants or sets of 
defendants. It is one in which the plaintiff, 
alleging himself to be the owner of a certain 
piece or parcel of land at Kemmendine, 
seeks to obtain possession of the Various 
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tenements into which the land is divided 
from the several persons who, atthe date 
of the plaint, were in prssession of them. 
The plaintiff claims to be the ground 
landlord of the whole of this parcel, upon 
which, in various circumstances and at 
various times since the year 1905, persons 
—some of them as tenants and others as 
mere trespassers—have erected buildings, 
He claims individually asagainst those who 
either are his tenants or who claim through 
persons who were his tenants, to recover 
possession on the ground of breaches of 
their respective tenancy agreemente and, as 
against some of the otbers, he claims as 
mere trespassers who have from time to 
time possessed themselves of the land. 
Each of the s veral parcels of Jand now 
in the possession of the several defendants 
came into his or her possession at different 
times and in different circumstances. As 
it seems to me, wholly different questions 
of fact and of law may apply to each, 
although it is possible that there may be 
some common question of law which may 
apply to all ofthem. With the assistance 
of the plaintiff's Advocate, J have gone 
carefully through each of the defendant's 
titles and I find that the title of each 
of the defendants to each separate piece 
of land is separately traced, either from 
some original tenant of the plaintiff's 
predecescor-in title or from a demise to that 
defendant by the plaintiff herself or from 
mere occupation of the land by the defen- 
dant himseif or by the defendant's pre- 
decessor in occupation at some time in 
the past. 

It is, I think, impossible to take any other 
view than that this suit in reality, is an 
attempt to combinein one suit 20 suits 
against 20 different defendants in respect 
of 20 different pieces of property and upon 
20 different causes of action, The cause of 
action as against each defendant consists 
of all those facts which goto make up the 
circumstances of that particular defendant's 
present occupation of the land and of all 
those circumstances which constitute in each 
particular case the right of each particular 
defendant to remain in possession. In the 
case of no two of these defendants, or 
of no two sets of defendants, are those 
facts in any sense identical. Thoss few of 
the defendants who are themselves original 
tenants obtained their tenancies at different 
times and under different conditicns and a 
considerable namber of the defendants who 
claim to trace their title to their present 
occupation through predecessors who were 
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themselves tenants of .tha plaintiff's pre 
decessors in-title have to rely upon earlier 
tenancies, which themselves arose in circum- 
stances entirely dissimilar to each other, 
Finally those pers ns who are in possession, 
or whose predecessors have been in posses 
§10n, 43 mere squatters or trespassers have 
torely upon facts constituting the origins 
of their pcssession. When one comes to 
consider merely the question of limitation it 
becomes apparent at once not only how incon- 
venient, but how impracticable, it would 
become to try this matter in one suit. 
The defendants rely upon limitation in this 
case and it might involve the Court in 
having to try in one suit 20 or more 
different issues of limitation, raising an 
equal number of different sets of facts and 
considerations of law. Neither, in my view, 
is it necessarily afact that there is, or may 
be, some question running through the case 
that is common to all. 


It is said by the plaintiff's Advocate that 
there is a common issue here, namely the issue 


that all the defendants, among other things,’ 


deny the plaintiff's title to the land. It is 
said that the defendants with cne voice set 
up, against the plaintiffs, a title in some 
third party cr third parties. That is, it is 
said, the common factor which makes it proper 
that these particular cases should all be 
tried as one. Even that, however, is by no 
means proved. It may well be that to some 
of these defendants it is open to deny the 
Plaintiff's title, whereas to others it is not. 
One only has to read s.116, Evidence Act, 
which says that no tenant of immovable 
property, or person claiming through such 
tenant, shall, during the continuance of the 
tenancy, be permitted to deny that the 
landlord of such a tenant had at the 
beginning of the tenancy a title to such 
immovable property. In the case of those per- 
sons who claim to derive their litle through 
an original tenant, that involves trying 
separately issues of whether the particular 
defendant traces his title through an original 
tenant. It involves enquiring whet:er each 
particular defendant is himself a tenant or 
claims through a tenant. It involves enquir- 
ing whether the tenency is now continuing. 
As xit seems to me, upon that ground it 
involve’ different considerations in each 
case. On the other hand, it may be that 
in the case of trespassers—I am not, of 
course, deciding this~—no question as to 
s. 116 will arise. It is not, in my view, 
true by any means tò say that there is 
one common, question of law as to the 
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plaintiff's own title which is applicable to 
each of these cases. 

There is another point made by the plain- 
tiff. He says that in 1925 there was an agree- 
ment by the defendants tn certain suits which 
had been started then to the effect that, ia 
the matter in dispute asto the title of the 
plaintiff's predecessors, they would abide by 
the result of certain other proceedings. For 
myself, I see great difficulties in that con- 
tention. But apart from that, even though 
that did constitute a feature common to 
all defendants, it would not, in my View, 
justify 20 cases such as these being tried 
as one. Order I, r. 3, Oivil Procedure Code, 
is the rule which regulates matters of this 
kind. It is the only rule which deals with 
the joining together of causes of action 
against different defendants. Order II deals 
with the combining of different causes of 
action as between the same parties. But O. I, 
r. 3 says: 

“All persong may ba joined as defendants against 
whom any right to relief in respect of or arising 
out of the same act or transaction or series of 
acts or transactions is alleged to exist, whether 
jointly, severally or in the alternative, where, if 
separate suits were brought against such persons, 
any common question of law or fact would arise". 

That makes provision for what, upon any 
footing, must be the exceptional case of 
combining in one suit separate causes of 
action against separate defendants. But it 
provides that, before that ought to be done, 
the right to relief must arise in respect of 
or out of the same “act or transaction or 
series of acts or transactions.” It is, I 
think, impossible in this case to say that 
the right to relief against these defendants, 
which depends upon terms of occupation 
varying in each case, arises out of “the 
same act or transaction or series of acts 
or transactions.” It seems to me to be quite 
clearly contemplated that in order to 
qualify under this Rule, the case must be 
one in which the issue—be it an issue of 
fact or an issue of law or both—against 
each of the defendants is substantially the 
same. That appears to me to become plainer 
when one sees that it is still permitted to 
make use of this rule even where the relief 
against some of the defendants is merely 
ancillary to the relief claimed against the 
others. Itis to be no Obstacle to a plaintiff 
availing himself of O. Ir. 3, if while the 
case against the defendants is substantially 
the same, certain "ancillary" relief is neces- 
sary against some and not against others. 
What is objectionable is that the cases 
against each of them should be different 
and should arise out of separate transac- 
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tions. Itseemsto me to be impossible in 
this case to say that the causes of action 
against the defendants in any sense arise 
out of the same acts or out of the same 
transactions. Separate lettings, to each 
tenant and separate “squatting” by each 
squatter do not constitute, in my view, the 
same acts or the same series of acts or 
transactions. Notwithstanding the possibi- 
lity that they may have some common 
feature running through them, there is so 
much that is not common that, in my view, 
it would be improper to treat this as a 
case under O. I, r. 3, and the matter is 
one for the discretion of the Court. 

The learned Advccate who has appeared 
for the plaintiff agrees with me in thinking 
that, generally speaking, there are tbree 
classes of defendants here. There is, first of 
all, that class of occupant who is himeelf 
the tenant. There is, secondly, that class of 
occupant who claims to trace his title 
through some previous tenant, whether by 
inheritance or otherwise. Thirdly, there is 
that class of person who is a mere. tres- 
passer. I am reluctant that these proceed- 
ings, should be wholly wasted, I have been 
prepared, therefore, to treat this suit as a 
suit against any one of the defendants 
whom the plaintiff's Advocate may select 
and to proceed with it on that footing with 
suitable amendments to the pleadings. He 
has selected defendant No. 1. I shall, ac- 
cordingly in the first place, direct that this 
suit, be continued henceforth as between the 
plaintiff and defendant No, 1. As ancillary 
to that, I shall direct the plaintiff to deliver 
within 14 days an amended plaint as against 
defendant No. 1. Defendant No. 1 will then 
have liberty within a further period of 14 
days to deliver an amended written slate- 
ment, I have pointed out already that, in my 
view, the plaintiff's case is a quite simple 
one as against each individual defendant 
and that it need not be pleaded with any 
thing like the prolixity of the present 
pleadings. 

- Tke plaintiff's Advocate has invited my 
attention to O. II, r. 6, and bas asked me 
to maintain this suit as it is, and to order 
separate trials of the three issues that 1 
have mentioned. In my view, for the 
reasons that I have expressed, this is a 
case of misjoinder of causes of action, not 
as between a plaintiff and a defendant, but 
as between a plaintiff and different defend- 
ants. Itis not, in my view, a matter which 
is within the scope of O. IZ at all, and in 
particular it is not one, I think that is 
covered by O., JI, r. 6. I agree with the 
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note of the learned author of.Mulla’s “Code. 
of Civil Procedure” at p. 504 where: he says 
that this rule does not apply to cases of 
misjoinder of causes of action but to cases 
where several causes of action have been 
properly joined in one suit and the causes 
of action so joined cannst conveniently be 
tried together. Itremains therefore for me 
to consider what I must do as regards the 
remaining defendants. I have offered to 
permit the suit to be withdrawn as against 
them, with liberty to bring a new one, but 
that offer has been declined. I do not think 
I have any jurisdiction under O. KAT, r. 1, 
to make an order to that effect unless I am 
asked to make it by the plaintiff. In this 
case the plaintiff's Advocate does not accept 
my offer to permit him to withdraw the 
suit under O. XXIII, r. 1, and, accordingly, 
though with some regret I am compelled 
to dismiss the suit as against all the defend- 
ants other than the first. No extra costs 
have been incurred by reason of the pre- 
sent miejoinder of defendants and accord- 
ingly I shall dismiss the suit as against 
these defendan!s with no order as to costs. 


8. Order accordingly. 


——— 


NAGPUR HIGH COURT 
Second Civil Appeal No. 215 of 1936 
March 23, 1938 
GRILLE, J. 
KISAN AND oTHERS— DeFENDANTS— 
APPELLANTS 
veTsus 
Musammat JAIWANTI AND ofHers— 
PrLAINtive AND DeraNpants Nos. 4 AND 5— 


RESPONDENTS 

Registration—Evidence as to age—Sub-Registrar's 
opinion asto executant’s age when document was 
presented for registration, if can be accepted as evi- 
dence of age—Sesond appeal—Misapplication of law 
of evidence—Whether open to correction in second 
appeal, 

Under s. 34 ot the Registration Act, 1908, an enquiry 
as towhether any of the parties concerned in the 
registration isa major or not is not one of the 
duties imposed onthe Registrar. The opinion of 
the Sub-Registrar, therefore, as to the executant's age 
when the document was presented for registration 
cannot be accepted as evidence of his ageat all, 
much less as conclusive evidence Gangamovi Debi 
v. Troiluckhya Nath Chowdhary (1), explained. 

Where in a case the convincing evidence has been 
set aside inthe lower Appellate Court ‘on & ground 
that can have no legal basis whatever such a 
glaring misapplication of the law of evidence is 
open to correction in second appeal 

S.C. A. from the appellate decree of 
the Court of the Fourth Additional District 
Judge, Akola, dated March 21, 1936, in 


Civil Appeal No. 81-4 of 1985 reversing 
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that of the Court of .the Second Class 
Subordinate Judge No. 1 Akola, dated 
April 5, 1935, in Civil Suit No. 114-A of 1934. 

Mr.. V. V. Kelkar with Mr. M. 
Bobde, for the Appellant. 

Mr. D. T. Mangalmurti, for the Respond- 
ent. 

Judgment.—Thkis second appeal’ arises 
out of a suit brought by the plaintiff 
Musammat Jaiwanti to pre-empta portion 
of a field, which the defendants Nos. 4 
and 5 had sold tothe defendants Nos. 1, 2 
and 3, by viriueof the fact that she was 
a corsoccupier of the same field. She 
claimed to pre-empt for Rs. 400, alleging 
that the sale price of Rs. 700 was inflat- 
ed. The plot sold had been offered to 
‘her for Rs. 700, but she refused to pay 
this amount. The defence was that the 
price was not inflated and also that the 
plaintiff was not entitled to sue because 
she wasin fact the co-owner of the part 
of the field which was recorded in her 
name, as her title depended on a gift 
deed by Musammat Punji, defendant No. 
5, and that when the gift deed was made 
on June 24, 1932, Musammat Punji was 
in facta minor and incapable of convey- 
ing anything by a deed of gift. The trial 
- Court found that the price was inflated and 
that Rs. 400 was a fair price, but it dis- 
missed the plaintiff's suit as it found cn 
the evidence that Musammat Punji was 
actually a minor, being four months short 
of majority at the time when the gift 
deed was execuied. In an appeal by the 
Plaintiff the Additional District Judge 
upheld the finding that Rs. 400 was a 
fair price forthe field, and, reversing the 
decision of the trial Court in respect of 
the plaintiffs tight to sue, held that 
` Musammat Punji was a major when she 
executed the gift deed in favour of 
Musammat Jaiwanti, and consequently 
decreed the plaintiff's claim to pre-empt. 
This second appeal has been filed by tke 
original defendants Nos. 1,2 and 3, the 
purchasers Kisan, Sonaji and Shankar, 
and the only point which bag been raised 
before me is the validity of the decision 

` that Musammat Punji was a major on 
June 24, 1932. It is apparently conceded 
that, if the trial Court's decision js 
correct and she wasa minor on that date, 
the ostensible deed of gift is void and 
the plaintiff has no right of suit. 

At first sight the appeal appears to be 
an appeal on a question , of fact, and 
indeed this isthe contention advanced by 
the learned Counsel on behalf of the 
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respondents after he had dealt with the 
appreciation of the evidence in the case, 
The real point, however, is whether the 
lower Appellate Court was justified in 
holding that the endorsement on the deed 
of gift by the Sub-Registrar atthe time 
of registration to the effect that Musammat 
Punji was 20 years of age was sufficient 
to dislodge the evidence on which reliance 
was placed in the trial Court and with 
which the learned Additional District 
Judge himself stated he would have been 
loath to interfere but for the Sub-Registrar's 
endorsement, and for paramountcy of this 
endorsement cver any otherevidence He 
relied on a decision of their Lordships of 
the Privy Oouncil in Gangamoyit Debi v. 
Troiluckhya Nath Chowdhary (1). 

The learned Appellate Judge seems to 
have been somewhat undecided as to his 
appreciation of the evidence which the 
defendants afforded in support of the 
contention of Punji’s minority at the 
material time. He states at one place that 
the statement of the age of Punji made 
by the Sub-Registrar in this endorsement 
is an act done by him in an official capac 
city and would carry more weight than 
the oral evidence of the defendants’ wit- 
nesses which is indefinite and unconvine- 
ing. Later on, however, he says: 

“The learned Judge of the lower Court has mainly 
decided the Issue No, 2 from oral evidence adduced 
by the parties, and had it not been for the fact 
that the Sub-Registrar made a statement about 
the age of Punji in his endorsement on the deed 
of gift, Ex. P-3, I would have hesitated to 
interfere withthe learned Judge's finding on that 
issue. I therefore consider that the Sub-Registrar's 
endorsement is much more reliable than the oral 
testimony of the defendants’ witnesses whose 
knowledge of Punji's age in October 1917, is imagi- 
nary only.. .......” 

Now, if the learned appellate Judge 
considered, as he apparently did, that the 
oral testimony of the defendants’ witnesses 
as to Punji’s age wos unreliable, there 
is no reason whatever why he should not 
have discarded it entirely apart from the 
question whether he considered the Sub- 
Registrar’s opinion as to the girl’s age 
binding on him or no; and his statement 
that he does not considsr their evidence 
reliable conflicts with his remark that: 
he would have hesitated to interfere with, 
the finding cf the trial Court but forsthe 
Sub-Registrar's endorsement. Itis to my 
mind perfectly clear that the opinion of the 
Sub-Registrar as to the girl's age when 


(1) 33 0537; 33 LA 60; IOC WN 522,30L J 
349; 8 Bom. LR 375; 16 M L 161 (P O) 
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the document was presented for registra- 
tion cannot be accepted as evidence of 
her age atall, much less conclusive evi- 
dence as the learned Additional District 
Judge seems to think. The decision in 
Gangamoyi Debi v Troiluckhya Nath 
Chowdhry (1) is no authority at all for 
the proposition that has been advanced. 
The point at issue there was whether a 
will had been executed as far back as 
1867. Those wko contended for the exe- 
cution of the will pointed out that the 
will had been presented for registration 
and that the testator himself had offered 
the will for registration and had been 
identified by two witnesses. This was 
‘denied by the opponents who had pro- 
duced evidence for the purpose of showing 
that the testator was incapable of attending 
the place of registration as he was too ill 
and that he had died immediately after the 
time when he was said to have executed 
the will. Their Lordships of the Privy 
Council held that it must be presumed 
that everything that the Registrar did 
had been done duly and in order, and 
that, unless very strong evidence to the 
contrary was produced to show that fraud 
had been perpetrated, it must be assumed 
that when the Registrar had certified that 
the testator of the will had appeared 
before him and had been properly ideati- 
fied and had presented the will for re- 
gistration, this must have been done. 

It is quite impossible to apply this 
rrinciple in the manner in which the 
lower Appellate Court has sought to 
apply it. Unders. 34 of the Registration 
Act an ‘enquiry as to whather any of 
the parties concerned in the registration 
is a major or not, is not oneof the duties 
imposed on the Registrar. Under s. 35 of the 
Act itis laid down that he shall refuse 
registration if any person by whom the 
document purports to be executed appears 
to him to be a minor. It is clear, then that all 
that can be deduced from the Privy Coun- 
cil decision on the presumption that every- 
thing that was done was done in order, is 
that Musammat Punji did not appear to the 
Sub-Registrar to bea minor. It is nowhere 
laid down in the Registration Act that the 
„Registrar was bound. to enquire whether 
sheawas a minor or not, although he could 
have done sohad he chosen toe do so by 
virtue of sub-s. (2) of s. 35. No evidence 
has ben adduced whether he did or did 
not do so, and when a girlis 17 years and 
8 months of age and it isnot claimed by 
anyone that she is any younger, it would 
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not be surprising that the Sub-Registrar, 
when a deed of gift’ is being presented, 
should presume that she was more than 18 
years of age and register the document 
without any enquiry as to her majority. . But 
that the opinion of alayman or the Regis- 
trar of a document should be taken as abso- 
lutely conclusive of the age of an adolescent 
girl is quite opposed to all the laws of evi- 
dence. 

The learned Appellate Judge, possibly 
feeling the weakness of his argument in 
using the Sub-Registrar’s opinion to counter- 
balance the very strong evidence before 
him, has stated thatthe defendants who 
testified to Punji’s agein 1917 were testi- 
fying from imaginary knowledge only be. 
cause there was nothing to show that they 
wete acquainted with Punji’s age in October 
1917, when they gave evidence in succession 
proceedings on the death of Punji’s mother, 
which it is not disputed occurred in the year 
1916. In argument before me capital is 
made out of the fact that all the defendants" 
witnesses in the present suit preface their 
evidence by stating that they did not know 
whether Punji was born before or after 
her father's death. This, in relation toa 
matter which occurred some 20 years ago, 
is understandable and, in my opinion, a- 
proof of the honesty of the witnesses who 
have all deposed that they gave evidence 
in 1917 in the succession proceedings and 
that what they depossd to there was the 
truth. Whatthey then stated was that the 
child was 24 or 3 years old. There could ` 
have been no motive whatever in misrepre- 
senting the child’s age then, and also there 
is little room for inaccuracy in guaging the 
age ofa child at that period of ita exis- 
tence. Were the age of Punji as given by 
the Sab-Registrar correct, Panji would have 
been between 5 and 6 years old in 1917, an 
age easily distinguishable from 24 to 3 
years. In 1917 these witnesses were depos- 
ing in respect of a child they had known 
and seen, and it is altogether inaccurate to 
sta'e, as the learned Appellate Judge has 
stated, that there is no foundation for the 
fact they were acquainted with Punji's age 
in October 1917, This is the only point in 
the oral evidence on which the lower Appel- 
late Court has commented and the general 
stigma that the evidence of the defendant's 
witnesses is indefinite and unconvincing 
merely shows the disinclination to discuss 
the evidence which, from the Judge's re- 
marks that he would have been disinclined 
tointerfere with it, would appear to be in 
his mind really evidence of very consider- 


1938 


ble strength. I have perused the evidence, 
_ind there can- be, in my opinion. no doubt 
is to the strength and the reliability of it. 
Che will executed in favour of Punji’s father 
mn February 1914, shows him to have been 
alive at the time and completely negatives 
she plainitff's case that he had died in the 
previous year and that the child, if p-sthu- 
mmous, must have been born in 1913. Equally 
=cégent appears to me the evidence that 
Mthe child was born in 1914 after the big 
floods of that year, which could have occur- 
red at no other time than in the rains. An- 
other witness refers the birth of Punji to 
=the time ofthe birth ofa child of his own. 
“The learned Counsel for the respondent has 
argued that after all the husband, who is 
one of the plaintiff's witnesses, should be 
the best Judge of his wife's age. As this 
husband states that he was married either 
in 1920 or 1921 and also gives two possi- 
ble years for his own age and two possible 
years for his wife’s age,I fail to under- 
stand the learned Ovunsel’s argument. It 
is then contended that, although the de- 
fence witnesses say that the child was 
posthumous and that her mother was preg- 
naut when its father died, no one says how 
far advanced in pregnancy she was. The 
reply to this is that there was no cross- exa- 
mination on the subject and also no witness 
states that the woman was seen to be pregnant 
at the time of her husband's death; the 
pregnancy is assumed on account of the 
posthumous birth. 

Iam satisfied that the evidence as to the 
minority of Punji fully establishes the fact 
that she was a minor at the time the deed of 
gift was executed. Her husband has joined 
in the gift, but he, too, having derived his 
title from the wife would have no power 
to execute it. This convincing evidence has 
been set aside in the lower Appellate Court 
on a ground that can have no legal basis 
whatever. Such a glaring misapplication 
of the law of evidence is open to correction 
in second appeal. 

The result isthat the appeal succeeds 
and the plaintiff's claim is dismissed. In 
view of the evidence regarding the value 
of the land in the Courts below, I direct 
that in those Courts each party shall bear 
its own costs. Costs of the appeal in ‘this 
Court, which is on the point of Punji’s 
majority alone, will be paid entirely by the 
defendant-respondents. 


8. ; Appeal allowed. 
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JAOK, J. 
CHANDRAKANTA BAL MUNSHI— 
PLAINTIF — APPELLANT 
versus 
SAHARALI SHEIKH AND OTAERS— 
RESPONDENTS 

Bengal Tenancy Act \VIII of 1885), s. 146-A (3)— 
Suit under — Requirements of all sub-clauses must 
be satisfied otherwise decree passed amounts to money 
Manos to the literal meaning of the words in 
sub-s, (3) of s. 146-A, Bengal Tenancy Act, the 
gub-clauses cannot be read disjunctively. Sasi 
Kanta Acharjee v. Lechoo Sheikh (1) and Nagendra 
Nath Sinha v. Niranjan Patra (2), dissented from. 

Consequently ina rent suit under s. 146-A (3), the 
tenure cannot be said to be fully represented unless 
the requirements required by all the four sub-clauses 
of the section are fulfilled and a decree passed in 
such a suit must be regarded as amoney decree, 

C. A. from the appellate decree of the 
Additional District Judge, Mymensingh, 
dated April 6, 1935. 

Mr. Prafulla Chandra Nag, for the 
Appellant. 

Judgment.—This appeal has arisen out 
of a suit for recovery of khas possession of 
the land described in the plaint and for 
mesne profits. The holding originally was 
held by Bhulu who died leaving a 
widow and a daughter. The plaintiff 
alleges that after his death his widow left 
the place and the plaintiff landlord took 
possession treating the holding as abandoned 
and held it in khas till 1311 B. 8. when 
it was settled with Jira Bewa who con- 
tinued to possess it until the plaintiff 
took possession through Court in execution 
of a rent decree against Jira Bewa, 
and he alleges that immediately after 
heaving got possession through Court, 
he was dispossessed by the defendants. 
The defendants’ case is that after Bhulu’s 
death, Bhalu, another brother of his and 
other trelations of Bhulu pcssessed the 
land and then settled it in Barga with 
Kocha and that after pcssession for seme 
years through Kocha they resumed khas 
possession and have all along been in 
possession since then. They say that the 
plaintiff did not actually obtain possession 
in execution of his decree against Jira Bewa. 
The trial Ccurt decreed the suit but on 
appeal the suit was dismissed. ' 

In this appeal it is urged that on the 
facts found by the Court below, the Judge 
ought to have decreed the prayerspf the 
plaintiff for khas pcasersion so far as 
the share of fJira Bewa was concerned. 
As regards this point, in the way I read 
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the findings of the Gourt below, the 
Court accepted the defendants’ version of 
possession as the learned Judge states. 
The defendants’ version was that the 
plaintiff never obtained khas possession and 
that possession was held by the defen- 
dants all along and that when Jira Bewa 
abandoned the place, the defendants were 
in possession of Jira Rewa's share. In 
this view of facts, the decree against Jira 
Bewa cannot be regarded as a rent decree; 
it must be regarded as a money decree, 
and the plaintiff was not, in execution, 
entitled to possess the share of Jira Bewa. 
Another point raised is that the statement 
of the learoed Judge that there is practically 
no evidence to prove any khas possession 
is incorrect, inasmuch as defendant No. 2 
has stated that the landlord was in khas 
possession. On referring, however, to the 
evidence of defendant No. 2, I find that there 
is no such statement. The third point 
raised for the appellant is that the learned 
Judge is wrong in holding that under the 
provision of s. 146-A (3) (3, the holding is 
not entirely represented so as to make the 
rent decree effective against all the heirs of 
Bhulu, and in support of this, the learned 
Advocate for the appellant relies upon two 
separate decisions of this Court. 

One of them is a decision of R. O. 
Mitter, J. in the case reporied in Sasi 
Kanta Acharjee v. Lechoo Sheikh (1), in 
which the learned Judge holds that the 
sub-clauses of s. 146-A must be read 
disjunctively. He says: 

“ff the defendants in a rent suit fulfilled the re- 
quirements of any of the four sub-clausea, they would 
be taken to be representing the entire body of co- 
sharer tenants in the tenure or holding”. 

The learned Judge has not given any 
reason for this interpretation of the sub- 
section. The otker case referred to is the 
case in Nagendra Nath Sinha v. Niranjan 
Patra (2). In this case the learned Judge 
simply refers to the fact that R. O. Mitter, J. 
has held that the four sub-clauses should 
be read disjunctively and nò reason is 
given by the learned Judge for his opinion 
on this point. Now s. 146-A (3; states: 

“The entire body of co-sharer tenants in a tenure 
or holding shall, for the purposes of sub-s. (2), be 
deemed to be represented by the defendants to the 
suit if such defendants include : 

(4) all the co-sharer tanabts in the tenure or holding 
wh&se homestead are situated in the village in which 
the tenure or holding is situated ; ° 

(24) such of the co-sharer tenants in the tenure or 
holding,*as have, at any time during the three years 


(d) 61 O L J 548; 160 Ind. Cas. 577; A I R 1936 Cal, 
30; 8 R O 442, 
_ (2341 C WN 1173; 176 Ind. Oas. 183; A IR 1937 
Oal, 665; I L R (1938) 1 Oal. 164; 11 R O 46. 
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previous to that for the rent of which the suit is 
rought, made any payment of rent for,the tenure ox» 
holding ; vr ai 

(412) such co-sharer tenants who having purchasediii 
an interest in the tenure or holding have given notice 
of the purchase under sub-s. (3), s. 12, ors. 9-14 or 
8, 26-F, as the case may be, or, who having succeeded 
to an interest by inheritance have given notice of* 
their succession under e. 15 ; and 

(iv) all other co-sharer tenants in the tenure or 
holding whose names are entered in the landlord's 
rent-roll.” : 

According to the literal meaning of 
the words in this sub-section the clauses 
cannot be read disjunctively and in the 
absence of any reason for holding other- 
wise by the learned Judges whose decisions 
I have referred to, I must respectfully 
disagree with their view. Accordingly, 
I think that in the present case the learned 
Judge in the Oourt of Appeal below was 
right in holding that the tenure was not 
fully represented in the suit against Jira 
Bewa, holding as he does that others, 
besides Jira Bewa, had an interest in the 
holding and had not abandoned the hold- 
ing and were living in the same village. 
The result is that this appeal must be 
dismissed. There will be no order as to 
costs in view of the non-appearance of the 
respondents, 

N. Appeal dismissed. 


| RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 42 of 1937 
February 16, 1938 
BAGULRY AND Moszgty, JJ. 
ABDUL KADER AND OTHERS— APPELLANTS 
V2TSUS 
R. M. P. CHETTYAR Firm—Responpent 

Civil Procedure Code (Act V of 1908), 0. XLIII, 
r. 1 (8), O. AL, r. 1—Order dismissing application to 
remove Receiver, if appealable—Mortgage suit—Two 
sets of defendants jotned—Appointment of Receiver 
ta take charge of certain land covered by mortgage— 
Striking off of one set of defendants as not necessary 
parties—A pplication by such defendants for removal 
of Receiver and for possession being given to them— 
If entitled to get such order. 

Order XL, r.1, Oivil Procedure Code, must be 
regarded as giving authority to the Court to remove 
the Receiver, and if an application is made to 
remove the Receiver, then the dismissal of that appli- 
cation must be regarded as an order passed under 
O. XL, r. 1,and such order is appealable under 
O. XLII, r. 1 (s). Sripatt Datta v. Bibhuti Bhusan 
Datta (2), relied on, Eastern Mortgage and Agency 
Co., Lid. v. Premananda Saha (2), not followed. [p. 
925, col. 2.] 

Where ina mortgage suit to which two sets of 
defendants are added, the mortgages gets a Receiver 
appointed to take charge of certain land covered 
by the mortgage bub one set of defendants is 
struck off the record as not being necessary parties 
to the suit and they apply that the Receiver should 
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e discharged and the land under the possession of 
Mae Receiver should be released in their favour, they 
re entitled to get the order prayed for, if it is found 
at they were in possession of the land at the time 
E the appointment of the Receiver and if none of 
ə other parties had a right to remove them from 
eir possession. M. S. Natkwara v. Ma Aye Byu 
4), explained. 
. Misc. A. against an order of the 

Jistrict Court, Thaton, dated May 22, 1937. 

Mr. E. Hay, for the Appellants. 

Mr. Surridge, for the Respondent, 

Baguley, J.—This is an appeal against 

n order passed by the District Judge of 

haton refusing to discharge a Receiver 

nd restore certainlands to the appellants. 
F: proceedings arose out of a mortgage. 
he R. M. P. Ohettyar Firm filed a suit on 
m mortgage against thirty-two defendants 
mvbo might be referred to as group A and 
2roup B. Atthe same time they applied 
“or the appointment of a Receiver to 
ake charge of certain land covered by the 
kane, A Receiver was appointed. 
fter this, group B defendants were 
dered to be struck off the record by the 
istrict Court and the order striking the 
zroup B defendants off the record was 
—onfirmed by thie Court in Civil Revision 
No. 254 of 1936 R. M.P. Chettyar 
‘rm v. Firm of Siwi Mohammad 
“~~ Abdul Rahim, 172 Ind. Cas. 672 
_l) The defendants group B there 
after ceased to be parties to the 
‘nortgage suit. It was after they had 
meased to be parties to the suit that they 
Wiled an application asking that the appoint- 
_nent of the Receiver be cancelled, that 
he Receiver be discharged from his 
possession and that the land and property 

e released to them. Affidavits were 
‘illed and then without further investiga- 
sion the order which is the subject-matter 
of the present appeal, was passed dis- 
missing the application. The defendants 
«whom L have referred to as group B now 
oms to this Court in appeal, 

The first point that was raised was whe- 
sher an appeal lies. Ib is urged that this is 
aa order and that it is not an order which is 
made appealable under the Code as it is 
mot an order which is referred to in 
9. XLII, r. 1. Under this Rule, sub-cl. (s), 
wan order under r. 1 or r.40f O. XL is 
mappealable, but it is claimed that’ the 
resent order is not one passed under 
©. XL, r. 1, or 7.4; and no other orders 
under O. XL are appeulable. It is quite 
«lear that this order cannot come under 


(1) 172 Ind, Cas. 672; AIR 1937 Rang. 358;10 R 
Rang. 272, ° 
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r. d. R.1 empowars the Court to appoint 
a Receiver, to remove any person from 
possession or custody of the property, to 
commit thesame tothe possession, custody 
Or management of the Receiver and to con- 
fer certain powers upon the Reecsiver. It 
is argued taat what was asked for here 
was an order to remove the Receiver and 
the application was dismissed; so the order 
cannot be said to have been passed under 

XL, r. 1. This reasoning, in my 
opinion, is fallacious. Section 16, Burma 
Genera] Clauses Act says: 

“Where, by any Act, a power to make any appoint- 
ment is conferred, then, unless a different intention 
appears, the authority having power to make the 
appointment shall also have power to suspend or 


dismiss any person appointed by it in exercise of 
that power.” 

In my opinion O. XL, r.1 must, therefore, 
be regarded as giving authority to the 
Oourb to remove the Receiver, and if an 
application is made to remove the Receiver, 
then the dismissal of that application 
must be regarded as an order passed 
under O. XL, r.1, as the right of appeal 
is given generally to all orders passed 
under O. XL,r. 1. IfO. XLIII, r.l, is 
examined carefully it will be seea that 
in some-cases the right of appeal is given 
generally to all orders under a certain 
rule, but in others the right of appeal is 
only given to certain orders passed under 
that rule. For instance, O. XLIII, r. 1 
(v) makes appealable an order refusing 
the grant of a certificate under r. 6, 
O. XLV, but apparently does not make 
appealable an order under that Rule 
granting the same kind of certificate, 
O. XLIII, r. 1 (t) makes appealable an order 
of refusal to re-admit or to re-hear an 
appeal, but does- not make appealable an 
order allowing re admission or re hearing: 
We were referred to Eastern Mortgage and 
Agency Co., Lid. v. Premananda Saha (2). In 
the judgment occurs the following passage: 

“This is not a case of an application for appoint- 
ment of a Receiver or of a refusal to appoint a 
Receiver. In substance it is one for the removal of 
a Receiver who has already been appointed. There- 
fore I think that no appeal lies.” 

No reasons whatsoever are given for this 
opinion. A different view, however, was 
taken by the Caleutta High Curt in 
Sripati Datta v. Bibhati Bhusan Datta, 
(3), in which it is laid down that an 
appeal lies against an order removing a 
Receiver, and this case has been accepted’ 


(2) 20 O W N 789; 34 Ind. Oas. 789; A IR 1916 
Gal, 824; 23 OL J 317. 

ko 53 O 319; 92 Ind, Cas, 940; A I R 19260al, 
593, ; 
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and officially reported, whereas the other 
case has not; in addition to this the judg- 
ment in this case gives full reasons for 
coming to the conclusion to which it came, 
and the General Clauses Act has been 
referred to as giving the right. I think 
it unnecessary to give further duthority— 
I hold that an appeal lies. To turn now 
to the merits of the case, the present appel- 
lants whom I have referred to above as 
group B, are to longer defendants in the 
mortgage case. They are no longer parties 
to the case. If they were in possession 
of the land at the time when the Receiver 
took chirge of the land, they were wrongly 
ousted by the Receiver unless they were 
liable to be ousted either by the plaintiff 
or by the other defendants in the case. 
This I think is manifest from O. XL, r.1 
(2) which says: 

“Nothing in this Rule shallauthorize the Oourt to 


remove from the possession or custody of property. 


any person whom any party to the suit has nota 
present right so to remove.” 


The learned Judge in his order refers 
to M. S. Naikwara v. Ma Aye Byu (4), In 
that case a Receiver was appointed to 
properties belonging to A and also to 
properties belonging to B and B was 
subsequently held to be wrongly joined and 
dismissed from the suit. Tbe Uourt 
ordered the properties to be returned to 
Band held that the Receiver’s possession 
was wrongful ab initio, The learned 
Judge referring to this case saya : 

“It is not known whether or not the property 
Mentioned as B's in the case under reference was 


under a mortgage or whether the regular suit was 
of the same nature as the present one," 

He goes on to Bay ; 

“Inthe present suit, the property over which the 
Receiver was appointed is under very heavy morte 
gage to the petitioners who are contesting the title 
set up by the present respondents adverse tothem as 
well as to the mortgagors.” 


‘Tne learned Judge appears to have over- 
looked the fact that the property in itself 
was nol under mortgage. Wanat was claim- 
ed to be mortgaged was the right, title and 
interest of the defendants who are still 
defendants in the case. The defendants 
who have been dismissed from the case 
are now ia the position of complete 
outsiders. This being so, if the property 
yas in the actual possession of tne 
group B defendants and if, neither the 
plaintiff nor the group A defendants had 
“any ‘present rights to remove the group B 
defendants from possession of tue property, 
the Court, by appointing a Keceiver, nad 
no rigat to oust tuem., tae learned Judge 
E 1 R770; 79 Ind. Uas, 724; Al R 1924 Rang, 
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seems tohave gathered from the judgment 
of this Court in Oivil Miscellaneous Appeal 
No. 27 of 1933, that the defence in the 
regular suit had not disclosed aay ‘prina 
facie title in the group B defendants. But 
that was not conclusive nor considered 
final judgment. If the present appellants 
were in possession and if none of the 
other parties to the suithad the right to 
remove them from their possession, then 
the Receiver could not remove them from 
their possession and should now be 
ordered to give the land back to then. 
No fall enquiry has as yet been held with 
regard to tne fact or the nature of the 
possession at the time that the Receiver 
was appointed and tais will have to be 
held before orders can finally be passed 
on the present application. For these 
reasons I would allow the appeal, set 
aside the order dismissing the application 
for the removal of the Receiver and would 
direct thatthe District Court do bold an 
enquiry: (1) as to whether the present 
appellants were in possession of the landa 
at the time the Receiver was appcinted,, 
and (2) if they were in possession, whe- 
ther, at that time, the plaintiff or the 
other defendants had the right to remove 
them. After holding this enquiry the Judge 
will pass orders keeping in mind the 
provisions of O. XL, r. 1/2). Costs of this 
appeal, Advocate's fee tive gold mohurs, 
will be decided by the ultimate result olm 
the application for removal of the Receiver. 
If appeilaats are successful, they will get 
their costs fron the respondents; if tne 
appellants are unsuccessful, tnen they will 
bear respondents’ costs of this appeal. 
Mosely, J.—I agree. 
B. Order set aside 


BOMBAY HIGH COURT 
First Oivil Appeal No. 273 of 1935 
January 24, 1938 
BgooMFIgLD AND San, JJ. 
DHORIBHAL DADABHAL PATEL axp 
OTHERS—PLAINTIEFS—~-A PPELLANTS 
versus 
PRAGDASJL BHAG WANVDASJI—~ 
Daren paNT—RSPON DENT. 

Civil Procedure Code (Act V of 1998), s. 92 —Hacts 
showing temple to be for public charitable purposea— 
Temple held fell within meaniny of s. 92. 

A trust according bo the delinitiun in the Trusts 
Act means un obligation attacnued to the ownership of 
property. Section 92, Oivil Procedura ode, is not 
limited to trasts in toat sense but must cartaioly in- 
clude them, Public user for a long, period without 
objection can bereliedon as strong evidence of a 
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public trust. When properties have been acquired 
by a sadhwand have descended from chela to chela, 
there is a‘presumption that they have been dedicated 
to religious uses, Jugalkishore v. Lakshmandas (3), 
Narsidas Jekisondas v, Ravishankar Prabhashankar 
(4), Mundanchert Koman v. Achutan Nair (5), 
Ghansham Das v. Anant Singh (6) and Indar Singh 
v. Fateh Singh (7,;, relied on. 

Even if the use of the temple is apparently restrict- 
əd topersons professing a petitioner panth, the 
temple might still be apublic temple. Puran Mal v. 
Darshan Das (1), relied on. [p. 929, col, 1.] 

The authors of the trust and his successors by their 
acts and declarations showed that the properties 
acquired by them were to be used not for their own 
purposes but for the benefit of the institution. The 
purpose of the trust was the maintenance of the 
institution as a means of perpetuating the teachings 
of its founder. The beneficiaries were primarily 
the followers of the panth and in addition, all Hindus 
who by the customs of the institution from the 
beginning had been permitted to use the temple asa 
public temple : [p. 933, col. 2.} 

Held, that the mahant for the time being received 
and held all the properties, movable and immovable, 

«subject to the obligation to use them for the benefit 
«of the temple andthe faith and for purposes which 
«could only be regarded as public charitable purposes 
within the meaning of s, 92, Civil Procedure Qode. 
Lakshmana Goundan v. Subramania Ayyar (2) and 
eChhotabhai v. Jman Chandra Basak (4), distinguish- 
aod, [ibid,] : f 
F, O. A. from the decision of the District 
sJudge, Kaira at Nadiad, in Civil Suit No. 15 
of 1928, 

Messrs. M. P. Amin. A. A. Adarkar and 
D. V. Patel, for tne Appellants. 

Messrs. B. J. Desai and C. K. Shah, for 


Khe Repondent. 


Broomfield, J.—This appeal arises in a 
suit brought under s. 92, Civil Procedure 
mode, relating to the temple of Karanasagar 
wat Sarsa in the Kaira District. The plain- 
Kiffs are persons claiming to be interested 
wn the temple, being trastees appointed 
by the will of Bhagwandasji, the last 
maharaj or mahant of the temple who 
nominated defendant Pragdasji to succeed 
him, The plaintiffs seek to remove the 
‘defendant from the office of mahant not 
on the basis of the will, though that 
Wave the trustees power to remove the 
mahant under certain circumstances, but 
under the provisions of the (ode 
relating to public religious and charit- 
table trusts. The reason given for this is 
that they seek reliefs, such as, accounts and 
the framing of a scheme which they could 
not get under the will. The defence inter 
alia is that the temple is a private one and 
that there is no trust for public purposes. 
The trial Court has decided this point in 
favour of the defendant on a preliminary 
issue and dismissed the suit. ‘The District 
Judge framed the issue in this form: “Wnes 
ther the temple and the properties in suit 
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are public charitable properties," and he 
finds that they are private properties. 
Having regard to the language of s. 92, 
however, the question should really be whe- 
ther in respect of the temple and properties 
in suit, a trust has been created for publie 
purposes of a charitable or religious nature. 
Tue temple was built about 1872 by one 
Kuberdas, wao was also called Karuna- 
sagar (Ocean of Pity). He was a Dharala. 
by caste who renounced the world and 
became a sadhu and wandered about ex- 
pounding 4 new religion, the principal 
tenet of which was that God is infinite and 
formless and tLat the knowledge of God 
which is necessary (o salvation can only be 
attained throngh the medium of a guru or 
master. This new cult came to be .called 
kawalya panth (path of salvation), gnyan 
marga (way of knowledge) aud sometimes 
kayam panth or samaj (path or society of 
permanence). Kuberdas was revered asa 
saint and gathered a large following. 
He received gifts of money and land 
and with the means so obtained, built 
‘and maintained a small temple. By 
a will made in 1878 he appointed his 
chela Narandas to succeed him. Narandas 
built the temple as it now is, a substantial 
domed building in the ordinary form of 
Hindu temples. In this he was assisted by 
the villagers of Sarsa and the neigh- 
bourhood. People lent their carts and 
fetched stone from Champaner and worked 
personally in the construction of the build- 
ing. Narandas also borrowed a consider- 
able sum of money for the work. The 
original temple apparently contained no 
idols. But Narandas installed in his temple 
an image of Kuberdas who was now known 
as Shri Karunasagar and two other images. 
It is a matter of dispute whether these are 
the images of the deities, Nar Narayan or 
those of Kuberdasji’s attendant stafi- bearers 
(chhadidars). The trial Judge has found 
in favour of the latter view and this find- 
ing is not very seriously challenged and 
seems to be correct. There are references 
in the evidence to an alleged idol of a deity 
called Lalji having been in the temple at 
one time and to an idol of the god 
Hanuman. But no gregt importance seems 
to attach to these. ' ` 
The mahayts after Narandas were Bal- 
devdas, Bhagwaudas and finally Pragdasji, 
the detendant. Each was the eldest *chela 
of his predecessor and appointed bya will. 
Kuberdas, it should be mentioned, had a 
natural son who brough a suit in 1880 
claiming the properties of his father. Tne 
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defendants in the suit were Narandas and 
two other chelas of Kuberdas. Narandas 
contended that Kuberdas was an ascetic 
having retired from the world, that he had 
established a mandir (temple), that in his 
monastic life he had acquired with the 
assistance of the other sadhus properties 
worth thousands of rupees and that he as 
the chela of Kuberdas and not the plaintiff 
as his son was entitled to the properties. 
The Court held that as the properties had 
been acquired by Kuberdas after he became 
asadhu and had belonged to the religious 
institution founded by him, they passed on 
his death to his chela and not to his son. 
The judgment in the case is Ex. 19. | There 
has been no dispute since that time as to 
the right of the mahant to appoint his chela 
to succeed him. ` 

In course of time the mahants have 
acquired more lands by gift or purchase. 
Narandasji’s will mentions forty fields and 
two houses in addition to the temple, Bal- 
devdasji’s will mentions seventy-eigat fields 
and Bhagwandasji’s eighty. The income is 
now admitted to be Rs. 2,000 to Rs. 2,500. 
The plaintiffs say itis much more. Many of 
the sale-deeds and yift-deeds are on record, 
Bs, 146 to 171. The gift-deeds and some of 
the sale-deeds (in which the price was nomi- 
nal) describe the transaction as dharmada 
(charitable). All the documents, however, 
are in the name of the mahant for the 
time being, not in the name of the temple, 
though there is one gift of land to Baldev- 
das, Ex. 215,in which the donor said that 
he. was carrying out the wishes of his 
deceased brothers who had wished to give 
the land to the Gurudwar, i.e. the institu- 
tion. In the Government land records the 
muhant for the time being has almost 
always been shown as the owner and occu- 
pant. of the said lands either as purchaser, 
or, in the case of gifted lands, as donee for 


charitable purposes’ (dharmada). In two, 


instances only (see Hx. 99) Baldevdas was 
entered as purchaser in the capacity of 
manager of the Karunasagar Maharaj's 
thal, the thal being one of the temple funds. 


Much of the oral evidence is taken up 
with disputes about doctrine. Plaintifis and 
their witnesses asseft that the image of 
Kuberdas is worshipped as that of a God. 
Defendant and his witnesses Say that the 
knuivalya panth does nxt accept ihe doc- 
trine Of incarnation, Defendant says : 

“God cannot become incarnate because even with- 


ous incarnation he isall powerful and does what 
he likes.” 


But the position he takes up is not very 
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consistent or easy te understand. He says 
in one place “according to our belief Krishna 
was an aunsh (part) of God and so was 
Karunasagar.” But elsewhere he says: “I 
donot worship Kuberdas in the same way 
in which a devotee of Krishna would wor- 
ship Krishna.” He has also admitted in 
cross-examination that Karunasagar is the 
ishta dev of the institution, this expression 
meaning, according tothe dictionaries, the 
deity of one’s choice or tutelary deity. 
But, in re-examination, be explains this 
away rather lamely by saying: 

“When I said that Karunasagar Maharaj was our 
ishta dev, I meant that we have full faith in him 


as our guru. We have more faith in him than 
in God.” 


All the religious books of the panth, 
with the exception of one, were written 
by Kuberdas himself. The language he 
used is mystical and rather obscure, Several 
of the witnesses for the plaintitis frankly 
admit that they do not understand, it and 
in all probability, that is the position of 
the average member of the panth in these 
days. Whatever the esoteric doctrines of 
the faith may be, the evidence suggesis 
that there is very little difference in regard 
to worship and ceremonial between this 
and the ordinary Hindu temple. 


The images of Karunasagar and his two 
satellites are objects of public worship. In 
the ceremony called arti they are worship- 
ped first, then the pictures of Karunasagar 
which are in the temple, tue gadis ol form- 
er mahants and lastly the mahani for 
the time being. Food is offered tu the. 
images (thal) and at times they are decked 
with ornaments. On a certain day in the 
year a small idol of Karunasgagar is taken 
in procession. ‘There are religious readings 
and hymn singing (kathas, kirtan and 
bhajan) open apparently to all who care to 
attend. On the anniversary of the installa- 
tion of the imagesino the temple, there are 
festivals or congregations called samaiyas 
to which the devotees come in hundreds. 
Many of them are accommodated ia the 
temple at these times. f 


Gifs of muney and grain are made by 
members of the panth and sometimes by- 
others as in the time of Kuberdas. Plain- 
tiffs’ and defendant's witnesses are in con- 
flict as to whether these offerings are given 
to the institution or to the mahant himself. 
There is nothing to show, bat it would 
seem that the object of the donors must 
usually be to.support the institution. In the 
account books maintained by the kothari 
(treasurer) the mahant has an account of 


bal 
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is own, but there -are also separate 
ccounts- fcr various temple services. A 
varabdi (place for feeding birds) has been 
sndowed by a devotee. Fees are paid at 
he time of marriages and the bride: 
zroom’s party puts up in the temple on 
payment of a fixed sum. Fees are also paid 
on the death of a devotee. In defendants’ 
time a sabhamandap or public hall hss 
been constructed. There is some evidence 
that the publis helped with this as they 
«algo did with the bulding of the temple 
Kiself. It is used sometimes for secular 
wunctions, no doubt with the permission of 
Khe mahant. 

That there is practically free public 
-access for purposes of worship, the evidence 
clearly shows. Defendant asserts that he 
thas technically aright to exclude anybody 
rand even to close the temple. But he admits 
that untess a person misbehaves he would 
have no reason to evict him from the 
temple and that he has never closed the 
temple for the whole day. One of his wit- 
nesses, Trikambha‘, says the mihant may 
prevent an objectionable person from enter- 
ing the temple. Otherwise he does not pre- 
vent anybody nor has he gota right to do 
a50. The use of the temple is not appprently 
restricied to persons professing the kaivalya 
panth, but even if it were, the temple 
might still be a public temple. It was held 
in Puran Atal v. Darshan Dus (1) taat 
although the main purpose of the trust was 
to support fakirs ofa particular sect, viz, 
the. Nanakshahi fakirs, and to spread the 
réligion founded by Nanakshah, never- 
theless it should be held to bea trust for 
paoe purposes within the meaning of 
s. 92, 

The: temple has always been closely 
associated with sadhus. Kuberdss was a 
sadhu himself and sə have been all his suc- 
cessors. Irom the very beginning numbers 
of sadhus have been maintained on the 
temple premises. According to the defend- 
ant’s witness Dhiramdasji the temple is 
bound.to maintain them. In former times 
there Were as many as one hundred or 
more sadhus, but the defendant has had 
disputes with them and the number has 
‘decreased. These sadhus go- into the 
village and collect ghee for the lighting of 
the temple. Some of them have themselves 
founded smaller temples in various places 
in Gujarat where the cult of Karunasgar is 
followed. It is said that there are now 
about fifty of these subordinate.temples and 
it is rather remarkable that defendant 

(1)34 A 468; 14Ind. Cas. 698; 9 A L J709. 
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admits that two-thirds of them are public 
temples.’ The total number of members of 
the panth is said to be about 10,000. 


That, I think, is the substance of the 
evidence in the case, apart from the wills 
of Kuberdas and his successors. These 
are so important that they must ‘be re- 
ferred to in some detail. Kuberdas' own 
willis short and maybe given in full. It 
is Ex. 32: 

“I, Sadhu Kuberdasji Karsandasji, residing at 
Mouje Sar-a, Taluka Anand, occupation that of 
preaching religion. To wit, I havebecome old and 

have no confidence of life or living. Hence 
I state in this will all my property as mentioned 
below:” 

“1, A temple is situated to the north of the vav 
(step-well) in the Sarsa village, A kot (wall) has been 
constructed on its four sides. Inthe inside of the 
kot there are havelis, well and the furniture and the 
pots and pans, etc.,in my name. All the same and 
the bag out of the field Sarasi and the said field and 
the vadi and the well and the land that is going on 
in my name and inthe name of my other disciple in 
the Government record and all the lands, received in 
charity and purchased and taken in mortgage and 
the carriages and horses and oxen and buffaloes, 
eto., i.e. all the animals have been entrusted (sompeli) 
to my eldest disciple Narandas after my death. The 
manner in which all my disciples and devotees are 
maintaining my prestige at present, they should 
observe the same in the like manner. And after 
him, they should maintain the honour and prestige 
of Vishnudas accordingly. And each should sit on 
the gadi one after the other accordingly. And all 
the devotess and all the persons of honour of the 
village should meet together and entrust the gadi 
to that disciple out of my disciples who is taken to 
be learned and fit for the same unanimously. All 
the above properties have besn acquired by myself, 
And the same, of my pessession, have been entrusted 
in the possession of Narandasji after my death, 
And after his death, the same should be entrusted in 
the possession of Vishnudasji. I have passed this 
willin writing in the presenceof all the honourable 
people of the village of Sarsa and my devotees and 
my disciples and in their conscious state of mind, I 
admit the same. Andany claim of my other disciple, 
over all my property mentioned above, beyond the 
above-mentioned tharao (direction) ig void. I have 
passed in writing the above-mentioned document 


- with my free will and pleasure and in sound state of 


my mind and understanding and according to the 
opinion of all to which I agree:" 

Narandasji's will is Ex. 33, The pre- 
amble is this: 

“In order that my property may not be wasted 
after my death and that it should be managed as I 
desire, I pass in writing this will. My movable and 
immovable properties are situated ;" 
and he then proceeds, to give a descrip- 
tion of the properties, several of which are 
mentioned as charitable (dharmada) gifts. 
In the listof properties he includes “the 
temple in which Karunasgar Mahegaj ib 
installed” and also “the right to manage 
the said temple and the right to receive 
its income.” The will then says : 

“All the above property is in my possession and 
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enjoyment at present. I may manage the same as I 
like till I live. And after my death, in order that 
my property may not be wasted and in order to main- 
tain the prestige of all the devotees by properly con- 
ducting the gadi. Ientrust my sole authority to my 
vadil sishya (disciple) Baldevdasji Narandaaji and 
appoint him as an heir to my gadi. After my death 
he should take in his possession all the property men- 
tioned above accordingly and should take in charge 
the worship of God in my mandir and the sahdy 
sants (followers and devotees) and should properly 
maintain the prestige. And acting in harmony with 
all the sadhus and sants, etc., he should act in such 
a manner as to enhance the honour of my mandir 
and the samprodayan (i. e. doctrine or faith). 
Through God 8 grace, a disciple or disciples who may 
occupy the gadi after him may perform such acts as 
may be harmful to my doctrine by misbehaviour, In 
order to avoid the sameI appoint eighteen trustees 
belonging to this village and elsewhere." 

Then the names of the trastees are given, 
and the wu posg on: 

my disciple having acted contrary to my princi- 
ples should do acts injurious to my Gae lato: 
rize the above trustees to cause another disciple to 
occupy the gadi dethroning the said disciple being 
unanimous, Butall the said trustees should act at 
this time by votes of the majority.” 

The will concludes with these words: 

‘I myself have personally built now the above 
mentioned Karunasagar Maharaja's temple, And 
all the property mentioned in this will is of my 
Possession and enjoyment. None else has got a 
right over the same.” 

The will of Baldevdas, Ex, 34, contains 
almost precisely similar recitals. Thirty- 
eight trustees were appointed for the same 
purpose as before. The passage dealing 
with the powers of the trustees is this: 

“Ii my said disciple or disciples who may succeed 
to the gadi after him, acting contrary to the prin- 
ciples of my doctrine, may act ina way harmful 
tomy doctrine, 1 authorize the above trustees 
jointly and severally either to give the gadi to 
another disciple or to make changes seeking the 
opinions of all the sadhus of my temple, unani- 
mously, having removed him from the gadi, And 
at the time when new mahants are to be enthroned 


on the gadi, all should act by a majority, taking - 


the unanimous opinion of all the sadhus of our 
temple and all the trustees mentioned above and 
the mahant who may be occupying the gadi at 
that time,” 


The will of Bhagwandas, Ex. 35, follows 
the same pattern but contains some recitals 
which should be menticned. After giving a 
descripticn of the lands by survey numbers, 
ihe testator said that certain of the lands 
were mortgaged with him but the rest of 
the lands belonged to him. He went on to 
Bay: 
“I have got the right’ to do all acts, wiz, to 
manage all the temples established in my native 
place or outside, in whatever village’, in the name 
of Shri Karunasagar Maharaj and to appoint 
sddhus er to dethrone that sadhu who does not 
appear to be fit,” | 

Futher on he says: 


“I have got all the movable and immovable 
Properties as stated above. I am the owner and 


Tather more emphatic as 
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possessor thereof, And I, have got a right anda 
liberty to manage all the properties as I like 
during my lifetime. I am conducting the manage- 
ment accordingly. I am to manage all the pro- 
perty accordingly as long a3 I live. And. I have 
selected to-day my disciple Pragdasjias an heir of 
all my movable and immovable property after my 

death according to the custom of out institution 

in the presence of our sadhus. The said Pragdas 

is the heir after my death. Hence after my death 

he should take all the properties in his possession 

and he should make use of the same as an owner 

as I am doing and he should protect the sadhus of 

my religion and should live in harmony with 

them and should act senisbly following the 

religion, Having put a firm faith in the true 

religion and being engaged in devotion to God, he 

should so act as to enhance the reputation of my 

religion. And the said immovable property cannot 

be encumbered in any way without the consent of 

the trustees.” 


Eighteen trustees were then appointed 
by him and the will provided as follows: 

“They should keep a watch on the conduct of 
my disciple. And if the conduct of the disciple be 
harmful in any way to my religion and faith, 
I authorize the said trustees to dethrone the said 
disciple, and having taken the opinion of the 
trustees and the sadhus and the leading hartijans 
(devotees), should select a pure sadhu a3 a new 
disciple and enthrone him on the gadi entrusting 
to him the authority of the gadi." 


\ 

The assertion of ownership which is con- 
tained in all these willa and which becomes 
time went on 
and the fact that tne wills were publicly 
announced and approved by the principal 
members of the panth are the main foun- 
dation of the trial Court's tinding that the 
temple and the properties in suit are private 
properties. But it is very clear that what 
is asserted is not ownership for crdinary. 
private purposes. Without laying undue 
stress on the use of the word “entrusted” 
in Kuberdas’ will, his intention in making 
Narandas his heir instead of his natural 
son and in directing that the succession 
Should go thereafter to the chela found by 
the devotees aud elders of the village to 
be most learned and tit for the office was 
evidently to maintain the institution in 
the form in which he had founded it. That 
idea, the idea that the maintenance of the 
new faith is the paramount consideration, 
is expressed even more fully and clearly in 
the later wills and is emphasized by the 
appointment of trustees to keep a watch on 
the conduct of the mahant and to remove 
him in case of misconduct. “Conauct harm- 
ful to the samprodayan” would presumably 
include any use of the properties fur purely 
private purposes, and the will of Bhagwan- 
das contains an express prohibition against 
alienation except with the consent of the 
trustees. Inthe case of an absolute devise 
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such a prohibition would have to be dis: 
regarded. ab repugnant to the grant. But 
notwithstanding some references to the 
mahant's absolute power of management, 
the general tenor of tke wills is inconsis 
tent with the idea of an absolute devise of 
Private property. Obligations are insisted 


on at least as much as rights and the right < 


of the trustees and sadhus and leading 
devotees to be consulted is recognized as 


an essential part of the constitution of the 
panth. 


That the temple properties must be used 
for the maintenance of the faith is frankly 
admitted by the defondant himself. In 1926 
in some inquiry relating to the Record of 


Rip hiis he made a statement in which he 
aid: 

“In Sarsa there is a temple of Shree Kuberdasji 
alias Karunasagar Maharaj. This temple has been 
completed by Shree Kuberdasji Maharaj and 
Narandasji Maharaj. The land in Sarsa is for the 
maintenance of the temple only. As this land is 
not entered in the name of Karunasagar, I cannot 
pay whether it is appurtenant to this temple of the 
ownership of Karunasagar Dev, This land is 
meant only for the expenses, i. e. for feeding the 
sadhus and thakor sewa (idol worship). The entries 
with regard to this land are the same as those 
originally made when the record was made and it 
18 not necessary to make any changes. The land 
of this temple is entered in the name of the Maha- 
raj who comes on the gadi accordingtolaw. It is 
the same now also. We are not prepared to have 
our names entered a3 managers of Karunasagar 
Maharaj, No Maharaj has disposed of any land of 
the temple, It is not to be done. We will not do 
so, Any Maharaj who comes on the gadi tries to 
increase the properties, But no one reduces it. 
Therefore no change remains ty be made.” 

No doubt tne defendant objected to 
being described as a mere manager of the 
temple but he did not claim the lands as 
being of his private ownership; far from 


it. ln nis dep:sition he has admitted tre . (P 


‘TestTictions on his powers of disposilion 
even more clearly. He says: 

By the will of Bhagwandasji I became the owner 
of the temple properties. As anowner of the temple 
properties I can use those properties in any 
manner I like for the benefit of the temple. We 
mahants have not gotto use the property against 
the benelit of the temple, but 1 do say that if 1 
fall ill I would spend Rs. 2,000 on a doctor for 
improving my health. Out of the property I would 
repair the temple properties and look ufter the 
sadhus, There will beno other object for spend- 
ing those properties. I would also use these properties 
-for treating the sedhus and harijans also.” 

He also saysthis: 

A If there is any mismanagement of the properties 
or if the properties are likely to ba wasted 
away then only have the trustees been empowered 
to take over the control thereof, Lhave given the 
same powers to the trustees us my predecessors 
used to do, If I mismanage the properties or 
waste them away, the trustees can take over charge 
thereof, First ®f all E decide whether thore is any 
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mismanagement of the properties. IfI am not able 
to do so, the trustees decide. All the properties 
of the temple are included in the expression gadi. 
We have got to maintain that gadi permanently. 
Those properties are tobe used in the interest 
of the temple, in the interest of sadhus, in the 
interest of the makant and s0 on. As far as pos- 
sible: the properties are to be preserved. 

Evidently the defendant himself does 
not countenance the exaggerated claims 
made on his behalf by some of his wit- 
Looking at the matter apart from 
authority, the position seems to me to ba 
lt would be unreasonable to hold 
belong to any 


that the suit properties 
tothe members 


idol or to the temple or 
of the panth orto anybody except the 
mahant forthe time being. But though 
the legal title must be regarded as being 
in him, that does not dispose of the matter 
in issue. A trust according to the defini- 
tion in the Trusts Act means an obligation 
attached to the ownership of property. 
Section 92, Civil Procedure Code, is not 
limited to trusts in that sense but must 
certainly include them. The general effect 
of the evidence is that the ownership of 
these properties is 80 restricted by the 
obligation to maintain the institution for 
purposes which can only be regarded as 
public charitable purposes; that it may 
fairly be said that a trust has been 
created for such purposes, within the 
‘meaning of s. 92. The authorities to which 
wo have been referred, although nob one 
of the cases is precisely on all fours, 
seem to me onthe whole to support this 
view. There is a Privy Council case, 
Lakshmana Goundan v. Subramania Ayyar 
(2. The facts found by their Lordships 
as stated in the judgment were as follows 
. 117,*: te ng 
“Lakshmana Goundan, the grandfather of the 
first defendant, lived in 8 small house which 
belonged to him in the village of Kalipatta. He 
was a devout Hindu and originally a poor man, 
He maintained in his housa an idol of the goddess 
Amman which was the private idol of his family, 
He was also a devout worshipper at the public 
temple at Palni, at which there was an idol of the 
god Subramanyaswami, and he made yearly 
pilgrimages to Palni with offerings to that god. 
it is said, and probably with truth, that he 
dreamed that he should install at his house at 
Kalipatta an idol of the god Subramanyaswami and 
that the god would come tp his house. and enable 
him to foretell events. did install that idol 
at his house, , adopted ritual which wis 
followad at Palai and allowed Brahmins and other 
Hindus of various castes to worship the idol as 
if it was a public idol. He acted as the *gujart 

2) 290 W N 112;81 Ind. Uas. 518; AIR 1924 PO, 
i 19 LW 253; 22 A Ld 169; (1924) M WN 278; 10 0. 
& AL R608; L R5 A(P 0) 125 (P 0). 
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made to the idol by worshippers, and fees which 
he charged in respect of processions and other 
- religious services. He obtained a great reputation 
as a holy man, and as being enabled by the god 
to foretell events, the number of Hindu wor- 
shippers increased and with the offerings and fees 
he purchased some jewels for the idol, built for 
` himself another house in the village to which he 
and his family removed, and he extended the 
house in which the idol was and added to it covered 
rooms for the accommodation of the worshippers 
‘during the ceremonies of worship. He also con- 
structed a circular road round the place where the 
idol was for religious processions and he provid- 
ed the car used in such processions. He also 
built inthe village a rest-house for the use of 
worshippers of the idol, On certain daysin each 
week the Hindu public was admitted by him free 
of charge to worship in the greater part of the 
temple, to one part only on payment of fees, and 
_to.the . inner shrine apparently not at all. With 
the income which he derived from offerings and 
fees at the temple he efficiently maintained the 
temple as if it were a public temple and dis- 
charged all the expenses connected with the temple 
and the worship of the idol there. That may be 
assumed from the reputation which the temple 
.acquired amongst Hindus, No accounts have been 
‘produced; probably hekept none, but it may be 
assumed that he applied the balance of the income 
‘he so obtained to the support of himself and 
his family andin acquiring for bis own benefit 
. andthat of his family some immovable property 
“which he possessed before he died.” 

_. The conclusion which their Lordships 
drew from these facts is thus stated in the 
judgment (p.117*): 

“On those facts which their Lordships have 
` found they can come to no other conclusion than 
. that Lakshmana Goundan, the grandfather of 
. defendant No, |, held out and represented to the 
Hindu public that the temple was a public temple at 
~ which all Hindus might worship, and that the 
“inference is that he had dedicated the temple to 
the public. They have come to that conclusion 
- notwithstanding the facts that respectable local 
witnesses have stated that the temple was a private 
temple and that on three occasions since this dispute 


| Brose, the Tahsildars reported to the Collector of the. 


District that the temple was not a public temple.” 


Jugalkishore v, Lakshmendas (3), Narsi» 
das Jekisondas v. Ravishankar Prabha- 
shankar (4) and Mundancheri Koman v. 
Achutan Nair (5) are other cases in which 
. public user for a long period without objec- 
tion has been reliedon as strong evidence 
of a public trust. In Ghansham Das v. 
Anant Singh (6), it has been beld, following 


(3) 23 B 659; 1 Bom, LPR 118, 
_*:(4),32 Bom. LR 1435; 128 Ind, Oas. 891; A I R 1931 
.Bom. ci i ° 

(5) 61 I A 405; 151 Ind. Cas. 323; A I R 1934 P 0230; 
58M 91;7 R P C 55; 11 O W N 1150,40 L W 428; 
9:9 M WN 1055; 67 M L J 788; 600 Ld 314 


¢ i 
(6) A I R 1927 Lah. 757; 102 Ind. ; ; 
irs nd. Oas. 693; 9 Lah 


kane enamored 


: “Page of 29 0. W. N.—[#d.] 


DHORIBHAT DADABHAI PATEL v. PRAGDASTI BSAGWANDassI (BOM) 
- of the idol, and received as the pujari offerings - 


11810 


Indar Singh v. Fateh Singh (T), that whe: 
properties have been acquired’ by a "sadhu 
and have descended, as the suit propertiem 
have, from chela to chela, there is a pre 
sumption that they have been dedicated tt 
religious uses. The learned Counsel for the 
resp:udent has mainly relied on Chhota 
bhai v, Jnan Chandra Basak (8). In tha’ 
case their Lordships were dealiug with .< 
cult or religion called the Radha Swam» 
Satsang founded by Swami Shiv Dayal ir 
1861. The object of the religion was tc 
attain true and perfect salvation by the 
liberation of the spirit from the. bondage ofl 
mind and matter, which can only be achiev- 
ed by following the practices prescribed» 
by the religion. The founder of this re- 
ligicn and his successors known as Sant 
Sat Gurus are regarded according to onom 
view as incarnations of the Supreme Being, 
in Luman form and according to another 
view as the representatives of and in com- 
munion with the Supreme Being. In 19024 
a scrt cf Council of the followers of the 
faith was formed with the object of helping: 
the Sant Sat Guru in the management andl 
in 1904 some of the members of the Council 
including tbe Sant Sat Guru executed a» 
trust deed the objects of which were 
(p. 156*) : 

“To collect, preserve, administer, and if necessary,, 
alienate the properties, movable or immovable, that 
have been or may hereafter be dedicated to the 
Supreme Being, Radha Swami Dayal, or that may be 
acquired for or presented to the Radha Swami Sat- 
sang and its branches, in accordance with such» 
directions as may, from tinie to time, be issued inm 
this behalf by the said Councilor the Sant Sat Gurum 
for the time being, if any, who is recognized as the 
representative of the Supreme Being, Radha Swami« 
Dayal, and as such is the sole master of all movable 
and immovable properties of the aforesaid Satsang, 
provided that Samadhs and places of public worshipe 
of the Radha Swami Satsang shall at no time bee 
alienated,” EH, 

In the constitution of the Council it was- 
provided that the Sant Sat Guru as the 
representative of the Supreme Being should 
have full and unquestionable power in 
every matter, and that bis mandate should 
be paramount and absolute. ‘The .trust 
deed provided that the administration of 
the trustees overthe properties should be in 
accordance with the directions of the Sant 
Sat Guru for the time being whose powers, 
as I have said, were described as absolute, 

(7) 1 Lah. 540; 59 Ind, Cas. 734; A IR 1921 Lah, 337; 


49P L R 1921. 
(8) 621 A 146; 155 Ind. Cas, 409; A I R 1935 P O 97; 


57 A 33.; (1935) O W N 627;7R P O 201; 61CL- 
285; 390W N 865; (1935) M W N 623; 69MLJ],; 
(1935) A L J 775; 42 L W 188; 37 Bom. L R 567 


(PO. 
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mhe question was whether there was an 
‘xpress or constructive trust created or 
»xxisting for a public purpose of a charitable 
or religious nature within the meaning of a 
Special Act which employs practically the 
she same language as s. 92, Oivil Procedure 
Gode. It was held that there was not. 
heir Lordships laid down certain criteria 
‘or the determination of this question 
p. 158*) ; 

“Tn the first place it is material to ascretain the 

author or authors of the alleged trust. Next the 
mintention to create a trust must be indicated by words 
a acts with reasonable certainty. The purpose of 

he trust, the trust property, and the beneficiaries 
mecoust be indicated and in such a way that the trust 

sould be administered by the Oourt if the occasion 
mKTOSO, 

It was held that these requirements were 
maot satisfied because neither the original 
donors cf the gifts by means of which the 

roperties of the institution had been 

cquired nor the Sent Sat Gurus who had 
dealt with the properties had indicated any 
intention to create a trust. The original 
jonors did not concern themselves with the 
«nanner in which the gifts would be used 
gor as they made their gifts to a spiritual 

ead who was regarded as the incarnation 
ofthe Supreme Being or at any rate his 
wropresentative, they cculd not have had 
«ny idea of creating a trust. So far as the 
“Zant Sat Gurus themselves were concerned, 
where was no trace of the creation of any 
Brust prior to 1902 and as it was then pro- 
myided at the very outset that the Council 
mwas to do the things mentioned in the 
mdeclaration “in accordance with the direc- 
abe of the Sant Sat Guru for the time 

eing, if any, who is recognized as the 
mepresentative of the : Supreme Oreator and 
‘whose mandates shall be paramount and 
aabsolute” it was also held that no trust had 
een created by them, 

It appears that the doctrines of the Radha 
"Swami Satsang are in some respects similar 
Ko those of the kaivalya panth, but there 
rare material differences and in my opinion 
Khere is no very close analogy between the 
Kacts of the two cases. As I have pointed 
rout, the evidence in this case is by no 
means clear as to tLe position claimed by 
uberdas or ascribed to him by his followers, 
But certainly, so far as his successors are 
concerned, they are not regarded as in- 
zarnations of thé Supreme Being cr even 
as his representatives. They are at most 
30 use the language of learned Counsel for 
he respondent, the imparters of knowledge 
which leads to salvation. There is noin- 


*Page of 62 1. .A—[Ed.] 
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herent improbability therefore in the idea 
that they hold the property subject to a 
trust, and the wills, which are the best evi- 
dence of the intentions of the founder of 
the panth and his successors, do not, when 
read as a whole, support the ides of para- 
mount authority which was the main found- 
ation for the decision in Chhotabhai v. Jnan 
Chandra Basak (8). I find no difficulty 
here in applying the criteria laid dowa by 
their Lordships. The authors of the trust 
were Kuberdas and his successors, whose‘ 
acts and declarations showed that the pro- 
perties acquired by them were to be used 
not for their own purposes but for the bene- 
fit of the institution Tne purpose of the’ 
trust is the maintenance of the institution 
as a means of perpetuating the teaching of 
its founder. The beneficiaries are pri- 
marily the followers of the panth and in 
addition all Hindus who by the customs of 
the institution from the beginning have 
been permitted to use the temple of Shree 
Karunasagar as a public temple. T 
We muet, therefore, find on the prelimi- 
nary issue in the affirmative. We do not 
think the evidence justifies any distinction 
being made between the various properties 
which are the subject of the suit. We 
hold that the mahant for the time being 
receives and holds all the properties, mov- 
able and immovable, subject to the obliga- 
tion to use them for the benefit of the 
temple and the faith. This finding is per- 
fectly consistent with a wide discretion 
being allowed to the mahant as to the 
manner of dealing with the properties to 
that end and perfectly consistent with the 
maintenance of the prestige and privileges 
which he hus always enjoyed by the custom 
of the institution. As regards the further 
course of proceedings, reference perhaps 
may usefully be made to the judgment of 
Abdur Rahim, J. in Puraviya Goundan v. 
Poonachi Goundon (9), at Pp. 2984. Nothing 
which has been said in this Judgment 
should be taken to prejudge in any way the 
other issues in the case which are yet to 
be decided. The case must go back to the 
trial Court for decision on the merits. | The 
appellants are entitled to their costs in this 
appeal trom the funds of the institution. 
Sen, J.—I agree. k 
D. Case remanded. . 
(9) 40M LJ 289; 62 Ind, Cas. 655. 
*Page of 40 M.L. J.—[ Hd. r 
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MosamMMap Noor AND ROWLAND, Jd. 

YUSUF MIA AND OTHERS ~AccUsED— 
APPELLANTS 
TETSUS 


. _ EMPEROR—Opposita Party 

Criminal trial — Trial by Jury ~ Evidence—Ap- 
preciation—Duty of Judge — Absence of relevant 
Prosecution witnesses—Direction to jury—Prosecu- 
tion producing best and sufficient evidence—Hvidence 
on less important fact, if necessary Statements to 
Police—Duty of Judge in giving directions on point 
of their reliability— Duty of Committing Magistrate 
in recording evidence—Misdirection—Interference by 
High Court when warranted — Cross-ezamination of 
investigating officer aa to statement previously made to 
him by prosecution witnesses — Duty of Court in the 
matter—Negative answer of investigating officer should 
not create wrong impression of what witnesses had stated 
before Police — Criminal Procedure Code (Act V of 
1898), s. 162, 

The effect of and the inference to be drawn or not 
to be drawn from the absence of relevant witnesses 
from the witness-box isa matter to be considered 
with reference to the circumstances of each particular 
case and the facts which the witness, if called, would 
have been required to prove; and the jury should 
be asked to consider it in the light of the particular 
circumstances and facts. On the failure of the prose- 
cution tu examine certain relevant witness, the 
Judge should ask the jury to draw an inference, if 
any, from this failure in the lightof the particular 
circumstances of the case. He should not ask the 
jury to assume that the witness has been gained over, 
Ibrahim v. Emperor (1), explained. [p. 935, col. 2 | 

When the prosecution have produced sufficient 
evidence and the best evidence, it is not always in- 
cumbent on them to produce all possible evidence on 
the less important facts, Jp. 936, col. 1.] 

Per Rowland, J.—The giving of advice to the jury 
to treat all kinds of statements tothe Police as of ona 
level of unreliability should be deprecated. If it is, 
the prosecution case that the Sub-Inspector’s notes 


in any particular instanceare unreliable, that should. 


be brought out inthe course of the evidence of the 
particular officer or it may appear on the face of the 
notes themselves. The Oriminal Procedure Oode 
requires the Court to refer to the statements as a 
preliminary to directing that the accused should have 
a copy and whether the statements are exhibited or 
not, it is constantly found that only by reference to 
them can it be understood what ia really meant by 
the answerselicited from the witness or the Sub- 
Inspector in cross-examination. But whether a dis- 
crepancy or omission is effective to contradict a wit- 
ness In any particular case depends on the nature of 
the fact in question as well as the fullness with which 
the statement had been recorded. An omission may 
amount to contradiction, if the matter omitted wag 
one which the witness would have been expected to 
mention and the Sub-Inspector to make a note of in 
the ordinary course. Every detail is not expected 
to be noted, but the names of accused persons are 
among the most important of such matters which any 
Sub-Inspector who knows his work would not fail to 
“take down from the lipe of the witness. The atten- 
tion bf the jury, in Sessions trial should be drawn 
to the distinction between important and immaterial 
omissions. Hari Lal v. Emperor (3), explained. 


Bulak Gope v, Emperor (4 
col. 3 pout, al. 17? r (4), referred to, [p. 936, 
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It is true that a Committing Magistrate is not 
holding a trial but only an inquiry leading up to 8 
trial ; but the fact remains that he is recording evi- 
dence just as much as a Sessions Judge himself, and 
it is his duty to record the evidence fully in order 
that the accused may have ample notice of the matter 
with which he is charged and of the evidence by 
which the prosecutor seeks to prove the case, In fact, 
if the prosecutor at the trial intends to lead any fur- 
ther evidence of substance beyond what has been 
adduced in the Committing Magistrate's Oourt, the 
correct procedure is that he gives the accused notices 
of this new matter in his opening address at the 
trial. [p. 937, col, 1.] 

It is not inevery cage when the charge to the jury 
is open to criticism in matters of detail that the 
High Court will interfere in appeal. Language may 
be used too broadly or not happy in its expression ; 
but the essential point for consideration is whether 
the case against the accused has been fairly brought 
to their notice which may appropriately guide them 
jn deciding whether the accused is guilty or innocent. 
When there are more than one accused, it isin the 
first degree essential both that the jury should be 
asked for a separate finding regarding each of the 
accused and that the particulars of the evidence 
affecting each person should be placed in a manner 
which may enable the jury to distinguish the cases of 
accused as against whom the evidence is not of the. 
same degree of cogency. [p, 937, col. 2.] 

Per Mohammad Noor, J.—It is desirable that when 
an investigating Police Officer is being cross-examined 
as to previous statement made to him by the wit- 
nesses for the prosecution, the Court should have the 
Police diary before it and see whether the negative 
answer of the officer really gives a picture of what 
the witness in fact had stated. If not, the fact should 
be borne in mindand the Court should watch whe- 
ther the matter is cleared up in re-examination. It is, 
therefore, the duty of the Public Prosecutor to see 
that the negative answer from an investigating 
officer in respect of the statement of a witness does 
not create a wrong impression of what the witness 
stated before the Police, He must, in these cases, 
bring about other statements to explain the matter 
referred to in cross-examination. If the Public 
Prosecutor fails to do so, itis tha duty of the Court 
in fairness to the case and to the witness to bring 
about facts which willclear up the negative answer, 
This will be legitimate use of the Police diary and one 
ofthe modes of taking aid from it in the trial. 
Hari Lal v. Emperor (3), referred to. [p. 239, col. 2.] 


Or. A. from the decision of the Addi- 
tional Sessions Judge, Bhagalpur, dated 
May 23, 1938, 

Messrs. K. K. Banarji and N.C. Dutt, for, 
the Appellants. 

The Assistant Government Advocate, for 
the Orown. 

Rowland, J.—There are four appellants; 
No. 1, Yusuf Mia alias Isu, aged twenty-six, 
has been convicted under.s 397, Indian 
Penal Code, and sentenced to seven years’ 
rigorous imprisonment; No. 2, Hafiz Mia, 
aged twenty seven, has been convicted under 
s. 392 and sentenced to five years’ rigorous 
imprisonment: No. 8, Rahim Mia, aged 
forty-five, and No. 4, his son Lakku Mia 
aged eighteen years, have also been con- 
victed under s, 392 and -each sentenced “to 
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MMive years’ rigorous imprisonment. The 


sonvictions : were based on majority ver- 
dicts of a jury, who, by a majority of four 


mto one, found Yusuf and Hafiz guilty and 


by a majority of three to two found Lakku 
and Rahim guilty under the sections under 
which they have been convicted. 


_ The prosecution case was that these four 

with three other persons trespassed at 
night into the paddy field of Sudin Sahu 
(P. W. No. 1). Sudin Sahu and his son 
Gainu were keeping watch over the paddy 
in an Improvised hut. They awoke and ran 
at the thieves whereupon they were assault- 
ed by Hafiz and Yusuf, the latter of whom 
with a lathi inflicted grievous hurt by 
breaking the arm of Sudin. Alarm being 
raised, the miscreants ran away, Rahim 
and Lakku are said to have been recognized 
standing by with lathis. They are related 
to the other accused. The only eye-wit- 
nesses of the occurrence were Sudin and 
his son Gainu : and the Additional Sessions 
Judge correctly told this to the jury. The 
testimony of these two witnesses in Court 
Was not corroborated by recovery of any 
stolen property from the possession of any 
of the accused. So far as the fact of the 
incident was concerned, it was confirmed 
by the finding of cut paddy and by medical 
evidence as to the injuries on the persons 
of Sudin and Gainu. But as regards the 
identity of the persons concerned in the 
theft and beating, the only corroboration 
which the prosecution could attempt to 
give was corroboration by statements made 
by the victims to witnesses after the 
occurrence, 


The principal objection to the charge is 
that the learned Additional Sessions J udge 
did not give the jury the assistance to which 
they were entitled to dealing with the several 
cases of the individual accused and in dis- 
tinguishing the different stages at whicn 
statements were reported to have been 
made by Sudin. In the petition of appeal, 
reference is made to an alleged misdirec- 
tion in the matter of the omission of the 
prosecuticn to examine witnesses Jogeswar 
Chamar and Sono Gop; also that tkere 
was misdirection in. dealing with witnesses 
whose statements before the Committing 
Magistrate and in the Sessions Court did 
not tally and that there was misdirection 
in the comment on discrepancies between 
statements to the Police and statements at 
the trial. As regards the withholding of 
two witnesses Jogeswar Chamar and Sono 
Gop, the Judge told the Jury on the autho- 
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rity in Ibrahim v. Emperor (1). 

“that the Public Prosecutor is not obliged to exa- 
mine persons as prosecution witnesses if he has 
reason to believe that they would not support the 
prosecution nor the Oourt is bound to examine 
any person as a Oourt witness unless the witness 
appeared to be essential to the just decision of the 
case ;" 
and he told the jury that the ‘witnesses 
had been gained over and that he did not 
think it was essential to examine them as 
Court witnesses. He did not give the jury 
any assistance in deciding whether to draw 
any inference from the failure of the pro- 
secution to call these witnesses. Now, I find 
that in deciding in Ibrahim v, Emperor 
(1), certain observations were made with 
reference to the facts of that particular 
case. It was said that the Assistant Ses- 
sions Judge had dealt with the matter of 
witnesses not examined in Court very fully 
in his order. sheet, and 

“that the Public Prosecutor was not obliged to 
examine Maqbul and Baldeo as prosecution wit- 
nesses, if he had reason to believe that they would 
not support the prosecution case. Nor was the 
Court bound to examine any person as a Court 
witness, unless the evidence of such person appeared 
to be essential to the just decision of the case.” 

Those were observations made with 
particular reference to Maqbul and Baldeo 
and to the circumstances of that particular 
case. [t would be wholly inappropriate to 
take those remarks as laying down a gene- 
ral proposition with regard to the effect of, 
and the inference to be drawn or not to be 
drawn from the absence of relevant wit- 
nesses from the witness*box. That is a 
matter to be considered with reference to 
the circumstances of each particular case 
and the facts which the witness, if called, 
would have been required to prove; and 
the jury should have been asked to con 
sider it in the light of those circumstancés 
and those facts. 

Now, let us see what was the position of 
the witnesses Sono and Jogeswar in the 
present case? Immediately after the occur- 
rence, alarm was raised and there came 
from the village Sono, Manku and Joges- 
war to the spot. These three persons assist- 
ed Gainu in bringing Sudin to his home. 
To these three Sudin made his earliest 
statement as to the persons who had com- 
mitted the theft and assaulted him, . They 
were, therefore, next to Sudin himself the 
most important and the best witnesses to 
say what statement was made by Sudin 
and what accused persons were implicated 
by him immediately after the occurrence, 
Of these three Manku only has been exa- 

(1) A I R 1935 Pat. 95; 153Ind. Cas. 466; (1935) Or, 
Oas, 208; 36 Or. L J 348; 7 R P341. : : 
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mined and not the other two. Manku’s evi- 
dence is that at that stage Sudin named 
Yusuf and Hafiz but did not name Rabim 
or Lakku. Manku's statement appears to 
have been consistent throughout on this 
point up to his examination-in-chief in the 
Sessions Court In cross-examination he 
says at one pcint that “Sudin mentioned 
only the names, Ieso (Yusuf) and Hafiz as 
the thieves”: but a little later he says 
“Sudin mentioned some other names which 
I could not follow". Befcre the Magistrate, 
however, he had said definitely that “Sudin 
did not mention the name of anybody else 
as thieves or his assailants”, The learned 
Judge should have pointed out to the jury 
that Manku was the only witness to prove 
what was the earliest statement made by 
Sudin ; that Manku's evidence went to 
disprove Sudin’s claim to have named 
accused Ncs. 3 and 4, and that the only other 
witnesses available Sono and Jogeswar, 
were withheld by the prosecution. He 
should not have invited the jury to assume 
that Sono and Jogeswar were gained over. 

He should have pointed out that the 
other witnesses to whom Sudin made state- 
ments do not tell us what he said imme- 
diately after the occurrence, but later, after 
he had been brought to his house and 
when villagers came there; and he should 
have explained to the jury the special sig- 
nificance which they ought to attach to 
the earliest statement as distinguished from 
the later statements of Sudin. The persons 
who are said to bave come to Sudin’s 
house are patwari Gop, Lachuman Gop, 
Kartik, Mango, Baisakhi, Ganpati and 
Munni. There is also mention of two others, 
Ghinu and Kagju, as having come. Ghinu 
and Kagju bave not been called and the 
other witnesses are not unanimcus as to 
whether they came. Kartik and Ganpati 
were merely tendered for cross-examina- 
tion and Kartik in croes-examination says 
that he did not go to Sudin’s house 
till next morning. There is, however, suff- 
cient evidence as to what Sudin said at 
this second stage: and what was said at 
that stage is obvicusly cf less importance 
than what was said in the earlier stage. 
When the prosecution have prcduced suffi- 
cient evidence and’ the best evidence, it is 
hot always incumbent on them to prcduce 
all possible evidence on the less important 
-factae Of the wintnesses who have been 
produced, the majority (Kartik, Baisakhi 
and Munni) have not supported the case of 
Budin and he was all along naming all four 
accused. These witnesses have deposed 
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that he gave out two names, Hafiz anc 

Yusuf. Only two witnesses, patward anc 
Lachnman, support the case for the prose 
cution, that all four names were given out 
But with reference to patwarvi, it has beer 
elicited in the cross-examination of the 
Sub-Inspector that this witness when exa 
mined by him did not mention that the 
names of Rahim and Lakku had beens 
given out by Sudin. As to this, it is 
contended that the charge misdirected™ 
the jury in advising them to bear in» 
mind that : 

“statements made to the Police during investigations 
are recorded inthe most haphazard manner, Officere 
conducting an investigation not unnaturally record™ 
what seems in their opinion material to the case 
atthat stage and omit many matters equally 
material, and, it may be of supreme importance. 
asthe case develops. Besides that, in most cases» 
they are not experts of what is aud what is not 
evidence. The statements are recorded hurriedly 
in the midst of a crowd and confusion, subject 
to frequent interruption and suggestions from 
bystanders ...There is no guarantee that they 
do notcontain much more or mush less than what 
the witness had said ” H 


These observations appear to be taken 
verbatim from remarks made by Knox, J. 
in Queen-Empress v. Naziruddin (23, in the 
year 1894, presumably with reference to 
methods of investigation in the Unitedi 
Provinces 44 years ago and perhaps 
based upon the learned Judge's experience» 
in the mofusil some years before that. 
I would deprecate the giving of advice 
to the jury to treat all kinds of statements» 
to the Police as of one level of unreliability. 
If it is the presecution case that the 
Sub-Inspector’s notes in any particular 
instance are unreliable, that should be 
brought out in the course of the evidence 
of the particular officer or it may appear 
on the face of the notes themselves. 
Speaking for myself, I much regret the 
prevailing practice of not bringing on the 
record what the witness according to the 
note has actually said. The Criminal Pro- 
cedure Code requires the Court to refer to 
the statements as a preliminary to direct- 
ing that the accused should have a copy 
and whether the statements are exhibited 
or not, it is constantly found that only 
by reference to them can it be under- 
stood what is really meant by the answers 
elicited from the witness or the Sub- 
Inspector in cross-examivation. — But 
whether a discrepancy or Omission 15 
effective tocontradict a witness In any 
particular case depends on the nature 
of the fact in question as well as the full- 


(2) 16A 207; A W N 1804,57, 
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ness with which the statement has been 
recorded.: An omission may amount to 
contradiction if the matter omitted was 
one which the witness would have been 
expected to mention and the Sub-Inspector 
to make anote ofin the ordinary course. 
Every detail isnot expected to be ncted, 
but the names of accused persons are 
among the most important of such 
matters which any Sub-Inspector who 
knows his work would not fail to take 
down from the lips of the witness. There- 
fore, I donot think that the jury were 
properly directed in dealing with an 
omission of this kind bv the learned Judge 
merely citing those. observations from a 
decision of forty-four years sgo instead of 


drawing attention to the distinction 
between important and immaterial 
omissions, and inviting the jury to apply 


it. 

With regard to the witness Kartik, this 
witness has told ihe Court that two names 
were given out to him on the morning 
following the occurrence. To the Police 
he does not appear to have disclosed that he 
was toldthe names of any accused and in 
the Committir g Magistrate's Court ke says 
he did not ask and was not told. The 
Sessions Judge told the jury that deposi- 
tions recorded by the Magistrate are sub- 
stantive evidence and he said: 

“and it isfor youto choose between their state- 
ments before this Court, and the Court of the 
Committing Magistrate as both statements are 
evidence of the facts stated therein.” 

The learned Judge appears to have 
invited the jury to treat any differences 
very lightly, on the ground that not only 
investigating Police Officers but Committing 
Magistrates are also concerned only with 
making inquiries leading up to the trial 
before the Sessions Court and are not 
concerned with making a detailed record 
of the statements of witnesses. Now it is 
true that a Committing Magistrate is not 
holding a trial but only an inquiry 
leading up to a trial; but the fact 
remains that he is recording evidence 
just as much asa Sessions Judge himself, 
and it is his duty to record the evidence 
fully in order that the accused may have 
ample notice of the matter with which 
heis charged and of the evidence by 
which the prosecutor seeks to prove the case. 
In fact, if the prosecutor at the trial 
intends to lead any further evidence 
of substance beyond what bas been 
adduced in the Committing Magistrate's 
Court, itis well-recognized that the correct 
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procedure is thet he gives the accused 
notice of this new.matter in his opening 
address at the trial. The learned Judge was 
perhaps plagiarizing an observation which 
occurred in a charge delivered by. another 
Sessions Judge which on appeal to this 
Court was held to have been a good charge. 
If he had read further, he would have found 
that in that charge the learned: Judge went 


on to tell the jury: 

“Tt is always for you to decide whether the omis- 
sions are due to these circumstances or because 
svidence has been substantially connected to! sup- 
port the prosecution case.” 


This, I think, was the statement of prin- 
ciple which this Court on appeal approved, 
and which the learned Judge has in this 
case missed. Coming now to the broader 
aspects of the case, itis notin every case 
when the charge tothe jury is open to 
criticism in matters of detail that this Court 
will interfere in appeal. Language may be 
used too broadly or not happy in its exe 
pression ; but the essential point for consi- 
deration is whether the case against the 
accused has been fairly brought to their 
notice which may appropriately guide them 
in deciding whether the accused is guilty 
or innocent, When there are more than one 
accused, it is in the first degree essential 
both that the jury should be asked for a 
separate finding regarding each of the 
accused and that the particulars of the 
evidence affecting each person should be 
placed in a manner which may enable the 
jury to distinguish the cases of accused as 
against whom the evidence is not of the 
same degree of cogency. It is in this respect 
thatI do not think the charge to the jury 
which we are considering, has not the 
necessary requirements of justice. I am of 
opinion, that ifthe particulars of the suc- 
cessive statements of Sudin affecting the 
several accused persons had been clearly 
placed before the jury, the difference be- 
tween the cases of the first two appellants 
and the third and the fourth would have 
struck them so forcibly that in all proba- 
bility the verdict with regard to the latter 
two would have been different. Had this 
been a case for our decision on facts, I have 
little doubt that we should have acquitted 
the third and fourth, accused. As regarda 
the first two accused, the evidence. was 
clear and “the defects in the charge which 
I have noticed have not seriously touched 
the case against them. Nor are tltasenten- 
ces imposed upon them excessive. I wiuld 
dismiss the appeal of Yusuf and Hafiz and 
would allow that of Rahim and Lakku and set 
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aside their convictions. The Assistant Gov- 
. ernment Advocate has suggested that if the 
charge ig held to be defective, a re trial may 
be ordered. I do not consider that a re 
trial should be ordered when the evidence 
against these two accused is so manifestly 
deficient. I would acquit them. 
Mohammad Noor, J.—I agree. There 
has been a failure of justice in the cass of 
the two appellants Rahim and Lakku on 
accountof the learned Judge not placing 
before the jury the distinctive feature of 
the evidence against them. The only wit- 
nees who claims to have reached the field 
of occurrence immediately after the alarm 
was raised, was definite up to the examina- 
tion-in-chief in the Court of Session that 
the complainant named only two culprits 
(Yusuf and Hafiz). But in cross-examina- 
tion he stated that he had also named other 
accused but he did not remember their 
names. This was contradictory to what he 
stated in the Committing Magistrate's Court 
where he had stated that Sudin did not 
mention the name of anybody else as 
thieves or as his assailants. At one place 
the learned Judge said that in cross-exa- 
mination P. W.No.4(Manku) has stated 
that Sudin did mention other names besides 
Isso and Hafiz but he did not follow that. 
He, however, did not point out to the jury 
that this statement was contradictory to 
what the witness had stated before the 
Committing Magistrate. The attention of 
the jury oughtto have been drawn to this 
fact and also the fact that out of the 
three persons who reached the scene ım- 
mediately after the alarm was raised, Manku 
(P. W. No. 4) was the only one examined. 
As to the attack of the learned Advocate 
for the appellants on the general remarks 
of the learned Judge about the value of 
omissions and contradictions in the evi- 
dence of witnesses before the Police and 
the Committing Magistrate, the charge of 
the learned Judge contains two such gene- 
ral remarks. The second which ia taken 
verbatim from Queen Empress v. Nazirud- 
din (2), has been elaborately dealt with 
by my learned brother and I entirely 
agree with his observations in that connec- 
tion. The first passage is obviously an 
extract from the charge of another learned 
Judge of this province which was quoted 
in some detail with approval by Ocurtney- 
Terrell, C. J. in Hari Lal v. Emperor (3), I 
remember to have noticed the same passage 
(3) 14 Pat. 225; 156 Ind. Oas.921; A I R 1935 Pat 


263; (1935) Cr. Cas. 749; 36 Or. LJ 1026;16P LT 
380;8 R P 43. ; 
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in another charge of .the learned Judge 
which came before us the other day.. I. also 
noliced the same passage in the charge of 
ancther learned Judge and I expressed my 
views on it in Oriminal Appeal No 117 of 
1938, Bulak Gone v. Emperor (4), decided by 
Verma, J. and myself on August 9, 1938. 


There I pointed out and I repeat again 
that, in my opinion, the learned Ohief 
Justice never intended that two or 


three sentences from the passage which 
he had quoted should form part of 
every charge to jury irrespective of the 
consideration whether they dre applicable 
or not. In fact, the learned Ohief Justice 
stressed not so much upon the value of 
‘omissions or contradictions as upon the 
value to be attached to the statement of 
witnesses elicited in cross-examination by 
monosyllable answers which in a number 
of cases are not the statements of witnesses 
themselves but practically the statement of 
the cross-examiner who put the questions 
to which the witness answered in the affir- 
mative or negative. After quoting along 
passage from the charge of a learned Judge 
of this province, the learned Chief Justice 
commended it in these terms: 

“It is very seldom that one finds in a charge to 
the jury, and indeed in a judgment itself, such an 
excellent and courageous statement of principle 
and the learned Judge seems to have properly per- 
formed the judicial function of controlling the 
cross-examination and insisting that the witnesses 
shall understand the question put before an ans- 
wer is obtained, or before an anewer is recorded. 
I have over and over again myself observed that 
eross-examination tends to be abused and the 
words of the Advocate are recorded as the words 
of the witness when the witness has in fact only 
given an affirmative or negative monosyllable, 
Fourthermore, the fact is not sufficiently brought 
home to juries and not sufficiently remembered 
by Judges, that the words of the witnesses are 
recorded by the Magistrate and by the Police ina 
language which they do not in fact speak and 
therefore accurate recording is often a matter of 
accurate translation as well as of the rendering 
of sentences and the meaning of the statements of 
the witnesses. I would ‘recommend the passage 
that I have quoted to Oourts which have to deal 
with criminal trials as well as those which have 
to do with civil trials, as an admirable statement of 
principle.” | : 

It is obvious that the learned Chief 
Justice had in his mind the answers in the 
affirmative or the negative elicited from 
witnesses by a cross-examining lawyer by 
putting to them long sentences. This was 
the chief thing to which the learned Chief 
Justice drew the attention of tke Courts 
and, as I have said, he never meant that 
the quoted passage, much less a portion of 


(4) A I R1938 Pat. 575; 178 Ind. Oas. 354; 11 R 
P 248; 5 B R 88; 40 Or. LJ ,34. e 
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4, should be a sine gya non of every charge, 
"to the jury, whether they are appropriate 
or not. How inappropriate the observa- 
tion of the learned Judge in this case is 
will be apparent if I take up some of the 
omissicns and contradictions on which the 
defence relied before us. Mr, K.K. Banerji 
has referred us to the omission and contra- 
dictions about the naming of the accused at 
the various stages of the case. Itis needless 
to say that any. Police Officer or any Com- 
mitting Magistrate who knows his work 
will omit to record the name of the accused 
for the reasons which have been referred 
to by the learned Judge. I have said that 
Manku (P. W. No. 4) definitely stated before 
the Committing Magistrate that the com- 
plainant did not name any other accused 
excepting the two only, Yusuf and Hafiz. 
In his evidence in the Court of Session in 
cross-examination he stated that the com- 
plainant had given more names but he 
could not follow. I take another instance 
in connection with the witness, Kartik. It 
has been elicited in the cross-examination 
of the investigating officer that this witness 
had not stated that the complainant had 
named to him any of the accused. He 
adhered to his statement before the Com- 
mitting Magistrate. His evidence before the 
Committing Magistrate ran thus; 

“I did not ask any of them what the matter was. 
They also did not tell me anything. Seeing so 
much I came home. In the morning I went to 
Sudin's house. Sudin was then being taken to 
thana. I did not ask anybody nor anybody told 
me even at that time what the matter was,” 

But, curiously enough, in the Court of 


Session he says: 

“I went to the ghar of Sudin whom I saw and 
then Sudin told me that Isso and Hafiz had assaulted 
him with lathis." 

These contradictions cannot be brushed 
aside on account of the fact that the Com- 
mitting Magistrate recorded evidence in 
substance preliminary to commitment. The 
observations of the learned Judge had abso- 
lutely no application whatsoever to the 
omissions and contradictions which were 
the subject-matter of comment by the 
defence in this case. There is one other 
matter to which I wish to draw the attene 
tion of the learned Judge and this is one to 
which the learned Obief Justice in the case 
referred to above laid great emphasis. It is 
not uncommon for a cross-examminer to put 
to the investigating officer whether such 
and such a witness stated such and such a 
fact to him. The investigating officer cone 
sults his diary and answers in the negative. 

In fact, the negative answer does no justice 
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either to the case or to the witness whom 
the cross-examinerholdsup as untrutbfol. 
It is desirable that when an investigating 
Police Officer is being cross-examined ss to 
previous statement made to him by the 
witnesses for the prosecution, the Court 
should have the Police diary before it and 
see whether the negative answer of the 
officer really gives a picture’ of what the 
witness in fact had stated. If not, the fact 
should be borne in mind and the Court 
should watch whether the matter is cleared 
up in re examination. Section 162 Criminal 
Procedure Code, provides: ` 
“When any part of such statement is so used 
(that is to contradict a witness), any part thereof 
may also be used in re-examination of such wit- 


ness but for the purposes only of explaining any 
matter referred to in cross-examination.” 


16 is, therefore, the duty of the Public 
Prosecutor to see that the negative answer 
from an investigating officer in respect of 
the statement of a witness does not create 
a wrong impression of what the witness 
stated before the Police. He must, in these 
cases bring about other statements to 
explain the matter referred to in cross: 
examination. If the Public Prosecutor faila 
to do so, it is the duty of the Uourt in fair- 
ness to the case and to the witness to bring 
about facts which will clear up the negative 
answer. This will be legitimate useof the 
Police diary and one of the modes of taking 
aid from itin the trial. There are a number 
of instances in this case in which one ortwo 
questions in re-examination or by Court 
would have created quite adifferent impres. 
sion about the evidence of a particular 
witness then one can gather from the 
negative answers of tie investigating Police 
Officer as it stands. 

D. Order accordingly. 


mare 
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PLAINTIFRS—APPELLANTS 
i VETSUS 
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Agent havitg interest in contract whether can sue in 
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he has an interest in the dankant he mh ok 
Own name, the agent being in such a case, Virtually a 
prineipal to the extent of his interest in the con- 
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S.C. A. from the decree of the Senior 
Sub-Judge, Gurdaspur, dated November 24, 
1937. 

Mr. C. L. Aggarwal, for the Appellants. 

Mr. Achhru Ram, for Respondent No. |, 

Judgment.—The plaintiffs’ Firm Har- 
dayal Mal- Mohri Mal of Batala, instituted 
a suit against Messrs. Kishan Gopal Jhanji 
‘and Sons of Jullundur for recovery of 
Rs. 850 alleged to be due as the balance of 
the price of coal purchased by the defen- 
dants from a firm called Hardayal Mal- 
Mohri Mal Bengal Coal Co., which was then 
owned by the plaintiff and Damodar Chand, 
defendant No. 2, but which has since been 
dissolved and is now owned by the plaintiff 
alone. The defendants, Messrs. Kishan 
Gopal Jhanji & Sons, contested the suit 
on numerous grounds. The Subordinate 
Judge, Batala, decided all these points in 
favour of the plaintiff and against the 
defendants, and decreed the suit. On 
appeal before the Senior Subordinate Judge, 
the defendants, Firm Kishan Gopal Jhanji 
and Sons, did not challenge the findings of 
the trial Court on the merits, which were to 
the effect that Rs. 550 was due by these 
defendants as the balance of the price of 
coal supplied. They assailed the decree of 
the trial Court on two grounds : (1) that the 
Givi] Court at Batala had no jurisdiction 
to entertain the suit as no part of the cause 
of action had arisen at Batala, and (2) that 
in the traneactions in dispute the plaintiffs 
were not acting as principals, but were 
the agents of a Calcutta firm, known as 
Messrs. Tara Chand Ghansham Das, and 
therefore they had no locus standi to main- 
tain the suit. The Senior Subordinate 
Judge overruled the first plea and, agreeing 
with the Court of first instance, held that 
the suit had been properly brought in the 
Batala Court. On the second point, how- 
ever, he disagreed with the conclusion of 
the Subordinate Judge and found that the 
plaintifis had acted as the agente of 
Messrs. Tara Chand Ghansham Das in the 
transactions in dispute. He therefore held 
that under s. 230, Contract Act, they could 
not personally enforce the contracts which 
had been entered into by them on behalf of 
their principals, and hence they had no 
locus standi to bring the present suit. On 
_ this &nding the learned Judge accepted the 
defendants’ appeal and dismissed-the plain 
tiffe’ suit with costs throughout. 

On second appeal, it is contended that 
the finding of the learned Senior Subordi- 


nate Judgethat in the transactions in dis- 


pute the plaintiffs had acted as the agents 
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of the Calcutta firm and not as principals, 
is vitiated by the fact that the. learned 
Judge has omitted to consider important 
evidence on the record and has not taken 
into account the admissions of the representa» 
tives of the Calcutta firm who had deposed 
that they had no interest in the transactions. 
Secondly, it has been urged that even if 
the plaintiffs were the agents of the Calcutta, 
firm they were "agents having an interest” 

in the transactions and therefore in the eye 

of the law they were Virtually principals, and 

as such, entitled to sue. The contention of 

the plaintiffs in the’ Courts below was that 

they were the “sole distributors” of Messrs. 

Tara Chand Ghansham Das in the Punjab, 

while the defendants contended that their 

real position was that of ‘sole agents” of 

the Oaleutta firm in this province. On this’ 
point the evidence is conflicting. The 

learned Judge after considering this evi- 

dence, has found that the plaintiffs’ con- 

tenticn is incorrect. On second appeal, I 

see no adequate ground for going behind 

that finding. The plaintiffs therefore must 

be considered to have acted as agents of the 

Oaleutta firm in these transactions. 

This finding, however, is insufficient to 
justify the dismissal of the suit The 
learned Judge should have further examin- 
ed the evidence ic determine the exact 
nature of the agency and definitely found 
whether or not the plaintiffs, as agents, had 
any “interest” in the transactions in ques- 
tion. I have heard Counsel at length on 
this point, and find that the evidence on the 
record, including the documents produced 
by the defendants and the statements of 
their witnesses taken in Court and on com- 
mission shows that the plaintiffs were not 
agents of the Caleutta firm in the ordinary 
sense of the term, but they were “agents 
having an interest" in the transactions. It 
is admitted, and has indeed been found by 
the learned Judge himself in the first part 
of his judgment dealing with the question 
of jurisdiction, that all payments by defen- 
dants were actually made to the plaintiffs 
and not to the Oalcutta firm. Secondly, 
Ranchod Dasand N. B. Bose of the firm of 
Tara Chand Ghansham Das, who were 
examined by the defendant themselves, 
clearly deposed that the loss of the trans- 
actions was to fall not on the Calcutta firm 
but on Hardayal Mal-Mohri Mal. They 
also said that they had kept no separate 
accounts of the defendants with them, and 
whenever the defendants, in cases of 
emergency, sent any orders direct to Tara 
Chand Ghansham Das in Oalcytta, they: 
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immediately replied that they had noted the 
contract; but that the plaintifs should be 
informed and that the price paid to them 
in order to avoid confusion. There is also 
evidence on the record that no commission 
was to bec’ arged by the plaintiffs from the 
Calcutta firm, which would have been the 
case if they had been merely their agents 
in theordinary sense cf the term. It also 
appears that the railway receipts were 
invariably sent by the Calcutta firm to the 
plaintiffs, who forwarded them, with their 
own bills, to the defendants asking them to 
make payments to them and not; to Tara 
Chand Ghansham Das. See inter alia 
Exs. P-48, P-50, P-51, P-18, P-l4, P-30 and 
P-12. The defendants also promised to 
make payments to the plaintiffs at Batala 
and not tothe Calcutta firm, which would 
have been the case if the plaintifs were 
merely their agents without having an 
interest in the transactions. 


The learned Judge, as also the learned 
Counsel for the respondents, relied on cer- 
tain postcards, Exs. D-7, D-51 and D-55 to 
D-60, which were sent by the Calcutta firm 
to the defendants, but they were merely 
advices of the despatch of goods and were 
never accompanied by railway receipts or 
bills. These documents therefore do not 
affect the matter. This is clearly a case of 
an “agency coupled with interest”. and 
therefore the ordinary rule laid down in 
s. 230 is inapplicable. Itis settled law in 
England and, as observed by Pollock and 
Mulla in their Commentary on the Indian 
Oontract Act (Edn. 6) p. 638 : 

“The like rule is laid down by Indian Courts that 
where an agent enters into a contract as such if he has 
an interest in the contract, he may sue in his own 
name, This is nota real exception to the rule laid 
down at the beginning of the section, the agent being 
in such a case virtually a principal to the extent of 
his interest in the contract.” 


Mr. Achhru Ram argued that this point 
had not been pleaded in so many words 
and was not covered by the issues and 
should not be allowed to be raised at this 
stage. The material facts bearing on the 
point, however, were all brought out in the 
statements made by the plainiiff on oath, 
and in the document produced, and Issue 
No.5 as framed by the trial Court was 
comprehensive enough to cover the point, 
The defendants, therefore, cannot say that 
they have been taken by surprise. As 
stated above, it has been found by the First 
Court, and that finding was not challenged 
either before the lower Appellate Court or 
before me, that the sum of Rs. 850 was due 
by the defendants to the plaintiffs on the 
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transactions in dispute. For the foregoing 
reasons, I accept the appeal, set aside the 
decree of the learned Senior Subordinate 
Judge, and restore thit of the Court of first 
instance decreeing the suit for Rs. 820. 
Having regard to all the circumstances, 
I leave the parties to bear their own costs 
throughout. ° 

B. Appeal accepted. 


CALCUTTA HIGH COURT 
Civil Appeal No. 749 of 1936 
May 26, 1938 | 
JAOK, J. | 
Rani HARSHAMUKHI DASI—ILAINTIRp 
-APPELLANT 
versus 
NABA KRISHNA ROY CHOUDHURY 

AND ANCTABR— DBFENDANTS — RESPONDENTS 

Bengal Public Demands Recovery Act (IIT of 
1913), ss. 34,9, 10, 37—Petition under s, 9—Suit 
under s. 34, before decision, is premature—~Where 
fraud is alleged, independent suit lies ~Bengal 
Tenancy Act (VIII of 1885), s. 105—Suit to set aside 
decree for enhancement of rent—Heirs of deceased 
decree-holder must be impleaded. 

If the certificate-debtor has filed a petition under 
s. 9, Bengal Public Demands Recovery Act, he can- 
not bring a euit until after the date of determina- 
tion of that petition, Consequently, a suit under 
a. 34, before such decisicn will be premature. But 
by the terms’ of s. 37, the certificate debtor where 
fraud is alleged ig not limited to a suit under s. 34 
of the Act but can bring a suit independently of 
its provisions, : 

In a suit to set aside a decree for enhancement of 
yent, the decree cannot be set aside in the absence of 
the heirs of one of the decree-holders who is dead, 


CG. A. against the appellate decree of 
the Additional District Judge, 24-Parganas, 
dated January 8, 1936. i 

Messrs. A.C. Gupta, Satyendra Ch. Sen 
and Hemendra Ch. Sen, for the Appellant. 

Dr. S. C. Basak, Messrs. Rama Prosad 
Mukherjee and Gankim Ch. Banerjee, for the 
Respondents. 

Judgment.—This appeal has arisen out 
of a suit for the annulment of a decree 
obtained by the landlord defendants in 
a proceeding under s. 105, Bengal Tenancy 
Act, for enhancement of rent of a per: 
manent tenure and for an injunction 
restraining the defendants from enforcing 
the certificate issued in execution of that 
decree. It is alleged that the tenure 
was purchased by the plaintif some two 
years before these proceedings and that 
the plaintiff was fraudulently nof emade a 
party to tbe proceedings and, consequently 
the defendants obtained a decree for 
enhancement of rent and the Subsequent 
certificate. The suit was decreed by -the 
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trial Court -but ‘was dismissed by the 
Court of Appgal below on the ground 
that the suit was barred under the pro- 
visions of s. 34, Public Demands Recovery 


Act and secondly, was not maintainable’ 


because the heirs of defendant No. 3 
were not made parties to the suit. The 
first point depends upon the interpretation 
of s. 34, Public Demands Recovery Aci, 
which states that: 


“The certificate-debtor may, at any time within six 
months 

iD from the service upon him of the notice required 
by s. 7, or 

(2) if he files, in accordance with s.9,a petition 
denying liability—from the date of the determina- 
tion of the petition, or 

(3) if he appeals, in accordance with s. 51, from 
an order passed under s, 10—from the date of the 
decision of such appeal, 
bring a suit in a Oivil Oourt to have the certificate 
cancelled or modified and for any further consequential 
relief to which he may be entitled.” 


The learned Additional District Judge 
holds that this section must be interpreted to 
mean that if the certiticate debtor nas tiled 
a petition under s. 9, he cannot bring a suit 
until after the date of determination of that 
petition. On a careful consideration of 
toe terms of the section read with s. 37 of 
the Act, L think that the learned Additional 
District Judge is right in his construction 
for the reasons he has given und, therefore, 
the suit is premature. ‘Lhe certilicate-debtor 
‘was’ not entitled to bring the suit under 
B. 34 of the Act, until after the decision 
of the certificate officer unders.10. But by 
the terms of s. 37, the certiticate-debtor 
where fraud is alieged is not limited toa 
suit under s. 34 of the Act but can bring 
a suit independently of its provisions. 
In this case fraud was alleged and on the 
findings of the Oourt below fraud has been 
found, in that it has been found by the 
trial Oourt on good grounds that defendants 
Nos. 1 end 2 deliberately omitted to make 
the plaintiff a party tothe suit and thus, 
having got a decree for enhancement of 
the rent of his holding in his absence, 
‘proceeded to execute the certiticate against 
him. ‘his finding has not been reversed 
by the Appellate Court and L accept it. 
Tne certiicate-debtor is, therefore, not 
“bound by the provisions of s, 34 in bringing 
this “suit. However, the Appellate Court 18 
right in holding that the decree cannot be 
set-aside in the absence of the heirs of 
defenddnts No. 3 and as long as the decree 
stands, the rent of the holding must remaia 
at the enhanced rate, Tne certiticate is 
accordingly a valid certificate and an 
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injunction cannot be issued to prevent the 
defendant executing it. eine lat 

The appeal must, therefore, be dismissed. 
This isa most unfortunate result arising out 
of the failure of the plaintiff to make the 
heirs of defendunt No. 3 parties to the suit. 
It will, however, still be open to the plaintiff 
to have the certiticate cancelled in the pro. 
ceedings under 8, 10 of the Act, if these pror 
ceedings are still pending. Ia the circum- 
stances, I think, the respondents should get 
no costs throughout and the orders of tae 
Courts below as regards costs will be 
moditied accordingly. Leave to appeal 
under the Letters Patent is granted. 


D. Appeal dismissed. 


RANGOON HIGH COURT 
Criminal Miscellaneous Applications Nos. 53 
to 53 of 1938 
September 20, 1938 
Braunp AND BdARPE, JJ. 

MAUNG BA CHEIN AND CTJERS— 
APPLIOANTS 
versus 

Tot KING—RESPUNDENT 

Criminal Procedure Code (Act V of 1898), s. 526 — 
Offence charged, joining unlawful assembly—k xercise 
of powers under 8. 127 (1) by Magistrate trying case, 
in relation to disturbance out of which offence arose, 
whether ground jor transfer—Transfer applicatton— 
Practice—Criminal trial—Transfer. : 

As ageneral rule the mere fact that a Magistrate 
has, in his capacity as a Magistrate, exercised the 
powers given to him under s. 127 (1), Crim inal Pro- 
cedure Code, in relation to a particular disturbance 
or series of disturbances affords no ground for the 
transfer from the cognizance of that Magistrate, of 
a case arising out of that disturbance or series of 
disturbances, If, on the other hand, a Magistrate, in 
the course of the performance of his duties in relation 
toany particular disturbance were tO acquire any 
particular knowledge by his own observation or 
otherwise which might, in the hearing of any case, 
tend to embarrass him, it is possible that a transfer, 
either at the instance of the Magistrate himself or at 
the instance of the accused person, might in some 
cases be desirable in the interests of justice. — 

in case of an application for transfer it is neces- 
sary for aperson who claims a transfer to prove by 
affidavit, fully and strictly, all the facts on which he 
rests his claim, Be 

Cr. Misc. Apps. for transfer under s. 526, 


Oriminal Procedure Code. 
Braund, J.—Tnese are applications for 

transfer under s. 526, Uriminal Procedure 

Uode, by some 131 persons who have been 


‘charged before tue Western Sub Divisional 


Mugistrate, the sentor Magistrate, the 
First Aduitiong! Magistrate and tne Sixth 
Additional Magistrate of Mandalay respec- 
tively ‘with otiences under s. 144, Indian 


1988 - 
Penal Code, or s.19 fe), Arms Act, or both 
in relation tothe recent civil disturbances 
in Mandalay. Section 141, Indian Penal 
Code, relates to the ofence of joining an 
unlawful assembly, armed with a deadly 
weapon. It reads in this way: 

“Whoever, being armed with any deadly weapon, 
or With anything which, used as a weapon .of 
offence, is likely to cauee death, is a member of an 
unlawful assembly, shall be punished with impri- 
sonment of either description for a term which 
may extend to two years, or with fine, or with 
both,” 

Section 19 (e), Arms Act, relates to the 
offence of “going armed” in contravention 
of the provisions of s. 13 of the Act, that 
is to say, without a licence. The principles 
and facts are common to each application 
and we propose therefore to deal with them 
together. The first ground upon which these 
transfers are sought is that the individual 
Magistrates by whom the particular cases 
respectively are tobe tried were at one 
time or another during the disturbances 
at Mandalay engaged in relation to such 
disturbances as a whole but not necessarily 
in relation to any particular occasion out 
of which these respective charges have 
arisen. As regards the Senior Magistrate, 
even that is not a fact, because he was not 
Present at any of the disturbances at all. 
But as regards each of the other Magis- 
trates with whom we ‘are concerned, we 
shall assume that it is so. Is is nowhere 
alleged in any of the applications before us 
—and it could not, indeed, be so alleged, 
because it is not a fact--that any of these 
Magistrates acquired, by personal observa- 
tion or otherwise, any particular knowledge 
as regards these particular accused persons 
wherby their fair and impartial trial might 
be prejudiced or ‘whereby the Magistrate 
himself might in any way be embarrassed. 
But it is urged, as a general proposition, 
that the mere fact of a Magistrate having 
been engaged generally in the performance 
of the duues of his office in relation to the 
disturbances in Mandalay is enough by 
itself to create a sufficient case for a trans- 
fer under s. 520, Oriminal Procedure Code, 
to another district. 

We are quite unable to accept this view. 
None of the applicants has in any way 
made it appear to us that it is expedient 
“for the ends of justice’ that these cases 
should be transferred or that a fair and 
impartial inquiry or trial cannot be had in 
the Ocurts of Mandalay. Neither, in our 
view, is a transfer expedient in such a case 
for the ends of justice upon the ground that 
in the minds.of the accused persons them- 
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selves there can arise any reasonable appre: 
hension that their cases will be dealt with 
by the respective Magistrates otherwise 
than with strici regard to the law applicable 
to the facts. It cannot reasonably be as- 
sumed either that a Magistrate who has 
had occasion to exercise his powers under 
s. 127 (1), Oriminal Procedure Oode, is liable 
to be prejudiced generally against a number 
of persons charged with offences arising out 
of the disturbances in respect of which he 
was engaged asa Magistrate under that 
section — and still less against any parti- 
cular accused person or persons. Nor can 
we concede that an apprehension of any 


such prejudice can reasonably exist inthe. 


mind of any accused person himself. 
We lay it down, therefore, as a general 
rule that the mere fact that a Magistrate 


has, in his capacity as a Magistrate, exer- . 


cised the powers given to him under s. 127 


(1), Criminal Procedure Code, in relation . 


to a particular disturbance or series of dis: 
turbances affords no ground for the transfer 


from the cognizance of that Magistrate of ` 


a case arising out of that disturbance or 
series of disturbances. 
hand, a Magistrate, in the course of the 
performance of his duties in relation to any 
particular disturbance, were to acquire any 
particular knowledge by his own observa- 
tion or otherwise which might, in the hear- 


ing of any case, tend to embarrass him, ib. 


If, on the other. 


is possible that a transfer, either at the. 
instance of the Magistrate himself or at: 
the instance of the accused person, might , 
in Some cases be desirable in the interests ; 


of justice. In the cases before us, no such 
thing is alleged and we therefore desire to 


lay down no general rule upon that aspect . 


of the matter, for it is manifest that every 


such application must fall to be considered | 
in relution to its own particular facts and ` 


circumstances. 


The next ground upon which these trans-. 


fers are sought is that the Magistrates con- . 


cerned have demanded excessive bail, 


or less with two sureties. In the case of 


some of the applicants it was originally’ 


fixed as Rs. 1,000 but on reconsideration, 


reduced to Rs. 500 before the bond was. 


executed, It is said thit these amounts are, 
in all the circumstances, so execessive ag to 
raise 


cordingly that it is expedient for the ends 


of justice that the cases should be trang- | 


ferred. 


in the minds of the applicants a 
reasonable apprehension that the Magis-. 
trate ıs prejudiced against them and ac-` 


In. 
each case the bail has been fixed as Rs. 500. 
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We concede that the ends of justice do 
require that the accused person himself 
should have no reasonable ground for dis- 
trusting the impartiality of his Judge. But, 
in this case, having regard to the circum- 
stances in which the alleged offences have 
arisen—and having regard. also to the 
nature of those offences, which, if com: 
mitted, are indeed serious—we can find no 
indication in the sums at which bail has 
been fixed which could reasonably point to 
the slightest prejudice on the part of any 
of the Magistrates concerned. We have no 
doubt that each of the Magistrates has 
exercised judicially his discretion as to the 
amount of the bail to be fixed and, even 
though upon an appropriate application we 
might ourselves have reduced the bail— 
and we are bound to say that, as at present 
advised, there is nothing to lead us tothink 
that we should have reduced the bail—on 
such an application as this we find it im- 
possible to treat the amounts at which bail 
has been fixed as showing any form of 
partiality in the minds of the Magistrates. 
‘Finally, a suggestion has been introduced 
—it cannot be called more than a sugges- 
tion —that the applicants might desire to 
call the Magistrates themselves as witnesses 
in their own bebalf. No reason has been 
advanced why they should be so called. 
Nor has U Tun Aung, who has appeared 
for all the applicants, been in a position to 
inform us of any single matter upon which 
the evidence of any one of the Magistrates 
could, or might, assist the applicanis or 
any of them. For these reasons all these 
transfer applications must be dismissed. 
‘We desire to say that we have, for the 
purpose of this judgment considered the 
applications upon the footing that all the 
necessary facts which have been advanced 
tous in argument by U Tun Aung have 
been properly proved by the affidavits 
which have been filed on behalf of some of 
the applicants. But this is very far, in fact 
from being the case. Even had we been 
able to take the view that the facts, as 
U Tun Aung has alleged them before us, 
disclose any proper grounds for a transfer 
of the cases to another district, we should, 
-upon the actual matezials before us, have 
been nevertheless quite unable to accept 
many of those facts as proved.+ We pcint 
out that, in such a case as this, it is neces- 
sary far*a person who claims a transfer to 
prove by affidavit, fully and strictly, all the 
facts on which he rests his claim. 
Sharpe, J.—I agree that all these appli- 
cations must be dismissed. As the judgment 
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which my learned brother has just deli- 
vered fully incorporates my own views in 
this matter, I have nothing further to add. 


8, Application dismissed. 





MADRAS HIGH COURT. 
Orimina!l Appeal No. 261 of 1938 
September 20, 1938 
LAKSHMANA Rao, J. 

PUBLIC PROSEOUTOR--AppELLant 
VETBUS 

PERIANNA GOUNDAN AND ANOTHER 

~-AcousED—RgsponDENTs 

Madras Prohibition Act (X of 1937), s. 4 (1) (a) 
and (i)--Person possessing and offering for sale 
illicit liquor--His undivided son offering bottle to 
father’s customers along with father—Father alone 
held guilty under s. 4 (1) (a). - 

An accused who was a toddy renter possessed 
and offered for sale illicit liquor but no actual sale 
took place, The accused had an undivided son aged 
about 19 years, and the evidence against him was 
that he offered a bottle to his father's customers 
along with the father: : 

Held, that the father was guilty under s. 4 (1) (a), 
and not under s. 4 (1) (4). The sən was not guilty 
under s. 4 (1) (a), as the evidence did not warrant a 
finding of possession by him. 

Or. A. against the acquittal by Second 
Olass Magistrate, Namakkal,in O. O. No.76. 
of 1938. oe 

The Public Prosecutor in person. 

Messrs. K. S. Jayarama Aiyar and C. M. 
J. Earnest for the Accused. 

Order.—This is an appeal by the Pro- 
vincial Government against the acquittal 
of the respondents of offences under gs.. 4,” 
cl. (1) (a) and (4), Madras Prohibition Act. 
Respondent No, 1 was a toddy renter at 
Thumbankurichi till the introduction of 
prohibition in the District of Salem, and 
respondent No. 2is hisson. They are stated 
to have possessed and offered illicit arrack 
for sale on November 14, 1937, and the 
evidence of P. W. No. 5, the Circle Inspec- 
tor, which was not seriously challenged in 
this Court shows that on information that 
respondent No. 1 was clandestinely selling 
illicit arrack in the shed in his field at 
Thumbankurichi, the witness proceeded to 
the village with a party. P. .W: 
No. 2, the Village Munsif, joined them at 
Thumbankurichi and the party went to the 
shed ofrespondent No.1. The Circle Ins- 
pector noticed the respondents offering two 
bottles of arrack to P. Ws. Nos. 3 and 4, 
and on seeing the Police party, the responde 
ents and P. Ws. Nos. 3 and 4 took to their 
heels. The respondents had each a bottle 
with him and respondent No. 1 ran weste 
wards. Respondent No. .2"ran_ east- 


. 
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mwards and they were. pursued. P. Ws. 
08.) and 4 stopped after running some 
distance and respondent No. 1 was caught, 
MRespondent No.2 escaped and M. Os. 2 (a) 
mand 2 (b), the bottles thrown away by the 
respondents during the pursuit, were seized. 


Respondent No. | was taken back to the’ 


mehed and questicned, and M. Os.1 and 1 
(a), the bottles containiug illicit arrack, were 
produced by him from inside the shed. He 
was arrested and released on bail, and res- 
pondent No. 2 was arrested later. 
There was no sale of liquor though it was 
offered for sale and the respondents were 
Tightly acquitted of the offence under s. 4, 
cl. (1) (i), Madras Prohibition Act. But 
respondent No.1 would unquestionably be 
guilty under s. 4, cl. (1) (a) of the Act and 
the real question is whether respondent No. 2 
can be said to have possessed the liquor. 
He is the undivided son of respondent No. 1, 
aged about 19 years, and the evidence 
against him is that he offered a bottle to his 
father’s customers along with the father. This 
would hardly warrant a finding of posses- 
sion and his acquittal is right. The acquit- 
tal of respondent No. 1 is, therefore, set 
aside and he is convicted unders. 4, cl 1 
(a), Madras’ Prohibition Act. As regards 
sentence, the offence was committed in 
November 1937 and a substantive sentence 
of imprisonment is not called for at this dis- 
tance'of time. Respondent No.1 is, there» 
fore, sentenced to pay a fine of Rs. 200 and 
in default of payment, to rigorous imprison- 
ment for six weeks. 


N.-S. Order accordingly. 





_ PATNA HIGH COURT 
Oriminal Revision*No. 340 of 1938 
July 4, 1938 
OHATTERJI, J. 

BIMALA KANTA BAGOHI—PETITIONER 


VETSUS 
SANAT KUMAR GHOSH— 
a OPPOSITE PARTY d 

Criminal Procedure Code (Act V of 1898) s. 144 
—Magistrate, if can pass mandatory order—Scope of 
section— Person taking possession of land in dispute 
and erecting fence round it—f J can be ordered to 
remove fence, 

No doubt s, 144, Criminal Procedure Code, gives 
a Magistrate the power to pass an order to prevent 
an immediate breach of peace but that section by 
its terms does not authorizehim to pass any manda- 
tory order. All that the Magistrate can do under 
that section is to direct any person to abstain from 
a certain act or to take certain order with certain 
property in his possession or under his management, 


other words, the eection ‘empowers a Magistrate 
to passa restrictive order. 
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Hence the Magistrate cannot, under a, 141, direct 
the person who hag taken possession of the disputed 
land and erected fence round it to remove the 
fence, 


Or. R against an order of the District 
Magistrate, Purnea, dated May 27,1938 _- 

Messrs. B. C. De and S, N. Banarji, 
for the Petitioner. 


Order.—This application in revision is 
directed against an order passed in a pro- 
ceeding under s 114, Criminal Procedure 
Code. ‘There is a piece of land between 
the residential house of the petitioner, 
Bimala Kanta Bagchi, and the tenanted 
land of the opposite party, Sanat Kumar 
Ghosh, regarding which a dispute arose, 
between the petitioner and the opposite, 
party. On April 28, 1937, the opposite 
party through his tenant filed a criminal 
case against the petitioner under s. 147,° 
379 and 447, Indian Penal Code, in respect 
of the disputed land, but it was dismissed 
by the Sub Divisional Magistrate on June 
2, 1937. Immediately afterwards the peti» 
tioner erected boundary pillars round ‘the 
land, More than six months later, on 
January 3, 1938, the opposite party lodged 
a sanha at the Police Station against the 
petitioner complaining that his land had 
been illegally taken possession of by the 
petitioner by erection of boundary pillars,” 
The Police submitted a report on receipt’ 
of which the Sub-Divisional Magistrate’ 
by his order, dated January 19, 193x, issued 
notices on both parties, He then disposed 
of the matter simply by giving warning’ 
to the petitioner not to create any trouble. 
In the meantime the petitioner put a fence 
on the disputed land which was already 
demarcated by boundary pillars. On April 
12, 1938, the opposite party filed an applica- 
tion before the Sub-Divisional Magistrate, 
Purnea, for action under s. 144, Criminal 
Procedure Code, against the petitioner with 
a View to the removal of the fencing. The 
learned Magistrate started a proceeding 
under s. 144, Criminal Prccedure Uode, 
and issued the usual notices. On May 16, 
1938, he passed an order against the peti- 
tioner directing him to remove’ the fence 
within seven days. Against this order the 
petitioner went up in revision to the-Dis- 
trict Magistrate of * Purnea who, by his. 
order dated May 2/7, 1933, set aside the 
order of the Sub-Divisional Magistrate and 
remanded the caseto him for drawing up 
fresh proceeding under s. 144, Cyiminal 
Procedure Code.. Ib is. against this order 
that this application is directed. - . 

From the above statement of facisit is 
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clear that admittedly the petitioner has 
rightly or wrcngly taken possession of the 
disputed land and hes erected boundary 
pillars and fence round it. It is, therefore, 
difficult to understand how a Oriminal 
Court could starta proceeding under s. 144, 
Criminal Procedure Code, with a view to 
dispossess the petitioner from the disputed 
land. No doubts. 144, Criminal Prceedure 
Code, gives a Magistrate the power to pass 
an order to prevent an immediate breach 
of peace but that section by its terms 


does not authorize him to pasa any man- ` 


datory crder. All that the Magistrate can 
do under that section is to direct any 
person to abstain from a certain act or to 
take certain order with certain property 
in his possession or under his management. 
In other words, the section empowers a 
Magistrate to pass a restrictive order. The 
removal of the fence, as asked for by the 
opposite party, is not an act which the Magis- 
trate is authorized by the.section to direct 
the petitioner to do. f 

There is another ground on which the 
proceeding under s. 144, Oriminal Procedure 
Ocde, must be discharged. The dispute 
obviously relates toimmovable property and 
the proper procedure for the Magistrate to 
adopt was to draw up a proceeding under 
s. 145, Criminal Procedure Cede, provided, 
of course, he was satisfied that there was 
likelihood of breach of peace. In any view 
of the matter, the proceeding under s. 144 
was not at all justified. If the Magistrate 
considers that there is still any apprehension 
of breach of peace, he may proceed accord- 
ing tolaw.’ I allow the petition and set 
aside the order of the learned District 
Magistrate dated’ May 27, 1938, and ‘fur- 
ther direct that the proceeding drawn up 
by the learned Sub Divisional Magistrate 
in pursuance of that order be drcpped. 

D. Petition allowed. 


ee 


LAHORE HIGH COURT . 
Second Civil Appeal No. 563 of 1937 
June 16, 1937 
. COoLpsTREAM AND Din MOBAMMAD, dd, 
GANGA RAM THANDI MAL—DEFENDANT 
~ APPELLANT 


í VETUS 
NADRATA RAM SHADI RAM-—PLAINTIFF 
— RESPONDENT : 

Hindu Law—Widow— Adverse possession—Widow 
taking possession of property as limited owner— 
Characte? or title of her possession not altered —If 
adverse to that of reversioners—Period of her posses- 
sion if can be tacked on to that of her alience, 
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Where a Hindu widow takes possession of the pro- 
perty with limited estate, after the death of alast 
male-holder, and there is nothing to show that the 
character of her title or possession altered at any 
time, such possegsion cannot be adverse to her hus- 
band's reversioners and any rights which she hap- 
pens to acquire by reason of her possession would 
be accretions to the estate of her husband to which 
her husband's reversioners are entitled to succeed. 
The period of her possession cannot, therefore, be 
tacked on to that of her alienee, Lajwanti v. Safa 
Chand (2), Mahajan v. Purbho (3) and Muthuswamt 
Kavundan v. Ponnayya Kavundan (4), relied .on: 
Sham Koerv. Dah Koer (|), distinguished. 

S. CO. A. from the decres of the District 
Judge, Ambala, dated February 4, 1637. 

Mr. R. L. Anand I and II, for the 
Appellant. 

Mr. Asa Ram Aggarwal, for the Respon- 
dent. 


Coldstream, J.—The circumstances out 
of which this second appeal has arisen 
are made clear in the judgments of the’ 
Courts below. Before us, only one point’ 
is taken on behalf of the appellant, and 
that is that the lower Courts ought to 
have held that the suit was barred by 
limitation. It is contended for the defendant- 
appellant Ganga Ram that as Musammat 
Rughri’s possession was adverse to the 
reversionary rights of Naurata Ram, the 
respondent, Ganga Ram is entitled to tack 
on the period of her possession to the. 
period of his own possession and that these 
two periods exceeded the 12 years’ adverse. 
possession required to give him a prescrip- 
tive right. For the plaintiff-respondent, 
it is admitted that Musammat Rughri’s. 
posssesion was adverse to his, and the. 
period of it can be tacked on to that of 
his possession, the suit was time-barred. 
It is however denied that Musammat 
Rughri’s possession was adverse to Naurata 
Ram's title and argued that, even if it was, 
the period of it cannot be tacked on to the 
time for which Ganga Ram held adversely 
because Ganga Ram's possession was that 
of an independent trespasser, the alienation 
in his favour having been proved to be void | 
for lack of consideration and necessity. 

There is no force in this last argument, ` 
namely that Ganga Ram could not, in 
the circumstances of this case, tack on his 
own possession to that of Musammiat’ 
Rughri for the purpose of his plea of 
limitation because he was an independent 
trespasser. He derived his claim to posses: 
sion from Musammat Rughri, his vendor. 
No doubt the lower Oourls have found 
that the -alienation must be set aside as 
not binding on Naurata Ram because : 
consideration did not pass, but the sale 
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was for stated consideration and was not 
void but voidable. The finding that con- 
sideration was never paid to Musammat 
Rughri is not based on any evidence. 
Indeed the evidence on which the respon- 
dent's Counsel relies is that considertion 
did pass, but was forcioly recovered from 
her subsequently by Ganga Ram or another 
“person. That Rs. 500 was actually paid 
is proved by the evidence of the Sub- 
Registrar's endorsement made at the time 
the deed was registered, 

The only question for decision, therefore, 
is-whether the lower Court erred in holding 
that Musammat Rughri’s possession was 
possession under a claim and colour of 
title hostile to the right of the reversioner 
Naurata Ram. In support of his contention 
thatit was, the appellant's Counsel has cited 
Sham Koer v. Dah Koer (1). The facts in 
the case decided by the Privy Council in 
Sham Koer v. Dah Koer (1), were not on 
all fours with those of the present case, 
the essential difference being that in that 
case the widow whose possession their 
Lordships held to have been adverse had 
repudiated the titte of her husband's rever- 
sionary heira at least 13 years before the 
latter sought to dispossess them. rom the 
appellants’ pleas it is clear that he admitied 
that Musammat Rughri took possession 
after Rama Nand’s death and there is no 
evidence on the record to show that she 
took possession 
Lala death adversely to Rama Nand or 
that at any time before she sld the suit 
property she had claimed to be absolute 
owner of it. - 

It is clear that Rughri took posseasion of 
the property after Rama Nand's death as a 
Hindu widow with a limited estate. There 
is nothing to show that the character of her 
title or possession altered at any time. 
Such possession could not be adverse to her 
husband's reversioners and any rights which 
she happened to acquire by reason of her 
possession would be accretions to the 
estate of her husband to which her husband's 
reversioners were entitled to succeed: see 
Lajwanti v. Safa Chand (2), Mahajan v. 
Purbhu (3) and Muthaswami Kavundan v. 


(1) 29 O 664; 29 I A 132; 6 O W N 657; 8 Sar. 280; 4 
Bom. L R 547 (P O). 

(2) 5 L192; 80 ind. Cas, 788; 51 I A 171;AIR 
1924 P O 121;22A Ld 304; (1924) M W N 442; 20L 
W 10; 2 Pat. LR 245; 28 O W N 960; 26 Bom. LR 
117; 47 M L J 935;'6 PLT 1; L R5A (PO) 94 


h . 
(3) 11 L 424; 123 Ind, Cas, 276; 31 P LR 
a Ind. Rul. (1930) Lah, 420; A I R 1930 Lah. 
4, 
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Ponnayya Kavundan (4). This being so, 
her possession was not adverse to the 
reversioners’ rights and its period of 
possession cannot be tacked on to that 
of her alienee. The appeal accordingly 
fails and is dismissed with costs. 

Appeal dismissed. 


8» 

(4) A IR 1928 Mad. 820; 110 Ind, Oas, 618; 51 M 
815; 55 M L J 436; (1928) M W N 398; 28 L W 
182. 


MADRAS HIGH COURT 

Testamentary Original Suits Nos. 11 and 

16 of 1936 
November 3, 1937 
Wapsworta, J. 
ALAMELU AMMAL-—PLAINTIFE 
versus 
O. PARTHASARATHI NAIDU—Daranpant 

Will—Execution—Proof of —Copy of will contain- 
ing copy of signature of testator, produced —Words 
“ signed before us” at foot but no atteatatton by 
witnesses—Held, valid execution not proved. 

A copy ofa will admitted to ba ia the hand- 
writing of a particular person purported to contain 
a copy of the signature of the testator, and at the 
foot of it there were the words: “signed beforeus, 
but no names of attesting witnesses were found 
beneath that phrase. There was no indication that 
the attesting witnesses ever did attest it, Ror was 
there any indication as to their identity mor wae 
there any evidence that the original will was in 
existence at the time of the testator's death: 

Held, that it might be inferred from the fast that 
the testator signed this will that there was an inten- 
tion to complete it but actual completion of the will 
could not be inferred and therefore, no valid 
execution of the will was proved. Harris v. Knight 
(2) Woodhouse v. Balfour (3) and In re Phibbs (4), 
distinguished: Re John Peter Ripley (5) and 
In re Gray (6), relied on. 

Mr. V. Radhaknishnayya, for the Plaint- 
iff. 
Mr. C. Srinivasachari, for the Defendant. 
Order.—T. O. 8. No. 16 of 1936 is an 
application to revoke the letters of admi- 
nistration granted as in an intestacy in 
O. P. No. 123 of 1914 (now T.O. 5. No. 11 
of 1936) and to grant probate to the peti- 
tioner Alamelu Ammal of a will a copy of 
which is tendered inevidence. The alleged 
testator is one Krishnamovrthi, husband of 
the petitioner Alamelu Ammal. He died 
on April 256, 1914, leaving, by the petitioner, 
three sons and a daughter, the eldest son, 
being the present respondent, Parthasarathi. 
There was another family by one Hthiraja 
Ammal, who was e.ther a wife or a cons, 
cubine. The will which Alamelu*Ammal 
propounds divides the estate between the 
petitioner, her daughter and the children 
of the alleged concubine. Shortly after the 
death of Krishnamoorthi, his son, the 


918 
present respondent Parthasarathi, applied 
for letters of administration as in an in- 
festacy. Notices were served on his mother, 
and his brothers and sister and in due 
courge letters of administration were issued 
without any objection in Sepetember 1915. 
In 1923 there was a partition of the pro- 
perties, as a result of which Parthasarathi 
got the house which, under the will, now 
propounded would go to his mother, the 
present petitioner. In 1935 there was a 
further partition of properties subse: 
quently acquired as a result of litigation. 

The will now propounded, which is dated 
November 25, 1912, was frst asserted in a 
lawyer's notice sent by the present petitioner 
on August 25,1936. Her allegation is that 
she had only recently found that copy on 
which her petition is based. This copy is 
admittedly in the handwriting of the res- 
pondent Parthasarathi. It begins with the 
phrase : 

“know all concerned that this ie my will signed 


by me in the presence of the two gentlemen who have 
attested it.” 


It purports to contain a copy of the 
signature of the testator, and at the fcot 
of it there are the words, “signed before 
us,” but no names of attesting witnesses 
are found beneath that phrase. The copy 
therefore Contains an indication that the 
original was signed and that there was an 
intention that it should be attested by two 
witnesses, but no indication that these two 
attesting witnesses ever did attest it, nor 
is there any indication as to their identity. 
The petitioner has no other evidence of the 
die execution of the will except any in- 
ference which might be drawn from the 
various statements of the respondent. In 
the first place we have the fact thatin the 
original application for letters of adminis- 
tration he asserted that there was no will, 
and the persons to whom notices were sent 
did not contradict this assertion. In the 
reply tothe notice of August 1936, the res- 
pondent again asserted, “My father left 
no will nor have I ever come into possession 
of-any willof my father or suppressed the 
same.” It must be remarked that at this 
time the petitioner had not revealed the 
fact that she had in her possession a copy 
of it in the handwritivg of the respondent. 
Then we have a statement in an affidavit 
sworn by the respondent on Ottober 19, 
-1936, in which he says : 

. “I furthêr deny thet to the best of my knowledge 
my father ever left any will on or about November 25, 
1912. lam not aware till now of the existence of any 
such will, 1 deny that I ever took possession of any 
such will or suppressed the same,” 
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In his reply to the affidavit in support of 
the present petition, the respondent admits 
that the copy of the willis in his hand- 
writing but denies that the will was attested 
by any witnesses or that he was ever in 
possession cf the original will. He says 
that he came across the original during his 
father’s illness in 1913, questioned his 
father about it, and was told that it had. 
been written to satisfy the importunities 
of the mother of the concubine. He adds 
that on the intervention of a relative his 
father was satisfied that there was no 
necessity for this will and destroyed the 
original in the presence of this relative, the 
respondent himself, the petitioner and the 
mother of the concubine. Except for peti- 
tioner and the respondent, these alleged 
witnesses of the destruction of the will are 
dead. ; 
Now it is quite clear that the burden of 
proving valid execution of the will rests on. 
the petitioner. When this burden has been 
discharged, it will be incumbent. upon the 
respondent to prove that the will was re- 
voked. The petitioner has no positive 
evidence at all, except the circumstances 
summarized above, that any such will as 
is asserted was ever actually executed in 
such a manner as would make it a good will 
in law. It is suggested that since the will 
was apparently executed outeide Madras 
city, it would be a good will so far as it 
relates to properties outside this city even 
in the absence of attestors, the argument 
being based on the decision in Namberumal 
Chetti v. Veeraperumal Pillai (1). With 
reference to this argument, I must remars 
that there is really no evidence as to the 
place of execution at all. The copy filed 
in Oourt contains no indication, and no 
evidence has been put before me, as to the 
place of residence of the testator on the 
date of the alleged execution of the will. It 
is pointed out that tnere is an assertion in 
the petition that the alleged testator was 
a resident at Guntur and it is admitted. by. 
the respondent that when the copy was 
taken by him, the document which he copied 
was actually at Guntur. This, however, does. 
not seem to me to be sufficient proof that. 
the will was actually executed at Guntur. 
So far as it relates to the house in Madras, 
it is certainly not a valid will without. 
attestation. Moreover, I doubt whether when 
the will itself clearly contemplates the, 
signatures of two attesting witnesses to. 

(1) 59 M LJ 596; 128 Ind, Cas, 689; AT R 19380 
Mad. 956; 32 LW 768; (1931) M W. N 224; Ind. Rul, 
(1931) Mad. 113. 
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make it a complete transaction, it could 'bè 
held that it had been properly executed in 
the absence of proof that the contemplated 
formalities were completed. 

It is urged on behalf of the petitioner 
that the Court can presume cn the materials 
before it that there was a valid execution 
of the will. Mr. Radhakrishnayya has 
‘quoted three English cases in which the 
Court relying on the maxim omnia prae- 
sumuntur rite esse acta” has filled up the 
gap in the evidence of the completion of 
ali the formalities by inferring that those 
things had been done which in the ordinary 
eourse of events having regard to the known 
circumstances are likely to have been done. 
One of these casesis Harris v. Knight (2). 
It wags a case in which the will was lost; 
there was ao copy; the names of the 
attestors were known, and both were dead; 
there was no proof of any proper attestation 
clause; but there was good evidence as to 
the execulion and contents of the will and 
the fact that it was signed by one of the 
known attestors and that it was in existence 
at the time of the testator’s death, On 
these facts it was presumed to have been 
validly executed. It will be noticed that 
in. the present case, we do not know the 
names of the attestors, or if there were any 
attestors al all, nor do we know positively 
that any such will was in existence at the 
date cf the testatcr’s death, so that the 
inference to be drawn from the circum- 
stances in the present case must go a great 
deal further than in the case just cited. 
The case in Woodhousz v, Balfour (3), ig 
not of much assistance to the petitioner. 
That was a case in which there was no 
room for the signatures of the attesting 
witnesses ab the foot of the will and they 
were found at the top of the next page. 
They admitted their signatures but had no 
recollection of actually attesting this parti- 
cular document. Here again the Court 
inferred that the document was validly 
executed, The case in In re Phibbs (4), 
was a case of a Jost will in which there was 
clear and good evidence that the will was 
validly executed and attested, but, the 
witnesses could not remember the names 
of.the attestors. It was held that the evi- 
dence was sufficient to establish that the 
will was duly executed. This was a case 
in which there was no contest; bul clearly 


(2) (1890) 15 P D 170; 62 L T 507. 

(3) (1888) 13 P D 2:57 L J P22; 58 LT 59; 36 W 
R368; 52 J P 7, 
aoe QAD, LR P 93; 861, JP8l; 116 L T 575; 33. 
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the evidence went a great deal further than 
that placed before me. 

For the respondents, two English cases 
have been cited in which evidence some- 
what similar to that now before me was 
held to be insufficient. Oneis in Re John 
Peter Ripley (5', where the testator residing 
in India sent to his solicitor in England a 
copy of his will without any copy of his 
own signature or the signatures of the 
attesting witnesses and asked to be in- 
formed if the will needed revision in any 
respect. No revision was suggested and 
subsequently the testator sent what pur- 
ported to be a copy of a codicil referring to 
the previous will, the codicil copy containing 
the names of the signatory and the witnesses. 
Shortly afterwards the testator was killed 
in the Mutiny and no other evidence was 
fortheoming as to the valid execution of the 
will and codicil and it was held that the 
statement of the testator contained in his 
letters were not sufficient to prove due 
execution. A somewhat similar decision is 
found in In re Grey (6). These cases seem 
to goon the point that at common law a 
statement of a deceased person regarding 
facts within his knowledge would not be 
evidence unless it relabes bo: one of the cir- 
cumstances which can be proved by the 
secondary evidence of extra-judicial state- 
ments by the deceased person, similar to 
those embodied in s. 32, Evidence Act, 

Looking into the facts of the present case 
from a practical point of view, what isit 
that we have established ? We know that 
there was in existence at some time what 
purported to be a will dated November 25, 
1912. We have the statement of the res- 
pondent that he saw this will in the posses: 
sion of the testator in 1913 and that it ‘wad 
unattested. The copy of that will containg 
an indication that attestations were con- 
templated. There is no evidence what- 
ever that any attestations were made: 
There is no evidence that the original will 
was in existence at the time of the testator's 
death. We might infer from the fact that 
he signed this will with an intention to 
complete it. But can we infer its actual 
completion? Idonot think we cau. Nor 
do I think we can infer from the somewhat ` 
disingenuous statements of the respondent 
when tared with the existence of such a 
will, a knowledge that thera was ever in 
existence a duly completed and’. validly 
attested will such as is now asserted. All 
that we might infer is that he probably 


(5) (1858) 161 E R 632; 1 S W & Tr. 67, 
(6) 1870) 22 LT 489,” 
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knew of the existence of this copy and was 
not sure whether the petitioner had seen 
the copy or not. Taking all the materials 
together, I am of the opinion that the valid 
execulion of this will has not been proved. 
It is therefore unnecessary to call upon tke 
respondent to prove its revocation. Testa- 
mentary Original Suit No. 16 of 1936 is 
dismissed with the costs of the contesting 
respondent. The letters of administraticn 
granted in T. O, S. No. 11 of 1936 will be 
re granted. 


ND. Order accordingly. 


OUDH CHIEF COURT 
Original Suit No, 1 of 1936 
November 17, 1938 

HAMILTON, J. 
Chaudhuri JADUNATH SINGH 
AND OTHERS—PLAINTIFES 


versus 
Thakur BISHESHAR SINGH 


AND OTHERS— DEFENDANTS 

Evidence — Admissibility — Entries at head of de- 
positions regarding age of deponent who is dead— 
Such eniry not in printed headings but actually made 
in answer to question put by Court—Admissibility of, 
to prove statement made by its maker asto his age— 
Presumption regarding entries as to age inregistra- 
tion endorsement made by Sub-Registrar— Presumption 
in case of proceedings in Court which give age of 
partica—Such documenta if admissible to prove state- 
ments made by person who is dead aa to his age— 
Pedigree—Pedigrees put in by ancestors of parties 
always same~Members not numbered—Admissibility 
to prore seniority—Pedigree in possession of deceased 
ancestor who said that it came from his ancestor— 
Admissibility— Evidence Act (I of 1872), as, 13, 35, 
32 (5), (6)—Hindu Law—Joint family—Settlement 
made by Goternment in favour of person holding 
property on behalf of family-—Estate subsequently 
entered in one of liste of Oudh Estates Act— 
Right of other members in property, if continues— 
Family temporarily losing estate in course of sum- 
mary settlement—Subsequent grant to person in 
possession——Rights of other members, if affected— 
Family joint before annexation of Oudh—Subsequent 
settlement of property — Presumption that family is 
governed by Hindu Law—Burden of proving custom 
contrary to Hindu Law is on one who alleges it— 
Nature of custom to be proved — Trust — Talugdar 
holding estate on behalf of joint family — Whether 
in trust for other members~Such trust if discharged 
when other members accept guzara -—— Widow — 
Possession by widow of her husband's property as such 
if adderse to reversioners — Widow in possession of 
her husband's property cannot deprive estate by dis- 
mantling house belonging to estate — Replaced house 
must’ be held in law to be original one, whatever is cost 
of re-construction — Accretion to family property— 
Purchase of house by widow out of profits of estate— 
No intention to make accretion to estate — House is 
not accretion—Wakf — Hindu widow in possession 
of her husband's estate, if competent to make 
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wakf of property purchasetl by her out of profits of 
property— Hindu Law— Religious endowment — Res 
judicata—Talugdar holding estate on behalf of joint 
family—Claim in share of estate by other members 
finally dismissed by competent Court -- Decision 
operates as res judicata against subsequent claim by 
descendants of previous claimants. 

Where an entry regarding the age at the head of the 
deposition, made according tothe statement made by 
a person who is dead, is not in the heading but is. 
actually in the answer to a question by the Court just 
as is the rest of the statement, and when thereis no 
reason tosuppose that the age could have been filled 
in by a subordinate official and be onthe paper when 
put into the hands of the Magistrate for him to take 
down. the evidence of the witness and the entries are 
on plain paper and not on paper with any printed 
words such as son of, caste, age, etc., and the writing 
throughout appears to bethatof the Presiding Offi- 
cer himself, there is no reason either to presume that 
the Presiding Officer instead of taking the obvious 
and usual course of asking the witness' age should 
have put down the age merely by guess work. Such 
documents prove the statements made by its maker 
astohis age and are admissible in evidence, 
senate v, Ahmad Hussain (1), explained. [p. 955, 
col. 1, 

The presumption regarding the entries as to age 
in theregistration endorsements made by the Sub- 
Registrar is that he would follow the obvious and 
correct course of asking persons their age instead 
of guessing it. A similar presumption arises in 
the case of proceedings of the Court containing the 
claim, the issues and the decision and which give 
the age of the parties, These documents prove state- 
ments by a personas to his age and they are admis- 
sible in evidence when its maker is dead. [p. 955, 
cols, 1 & 2.) 

Pedigrees set up a number of times ina number of 
years by the predecessors of the parties in proceed- 
ings in which they claimed certain properties, 
are admissible in evidence even in the absence of 
numbers to give the relative seniority of brothers. 


A pedigree cannot always be accepted as correct 
even when it is not a forgery. In cases, for instance 
when different pedigrees are put in, they cannot all 
be correct and when but a single pedigree has been 
put in, it may be unsafe to rely upon it, Where, 
however, a number of pedigrees are putin by the 
direct ancestors of parties to the case and they are 
əlways the same, the fact which cannot be due to 
chance; but there must have been the design to 
give the correct order. [p. 958, col. 1.] 

A pedigree put forward as an old family pedigree 
in possession of a deceased ancestor who said that it 
came from his ancestor would be admissible under 
s. 32 (6) of Evidence Act, if the statement is true, or 
might be considered to be admissible vnder cl, 5 
of s 32, But if itis not an old family pedigree 
but one prepared by or, for the person producing it, 
it would be no more than a statement ofa person 
who is alive and can only be used by him to re- 
fresh his memory. 

lf settlement of certain estate was made by Govern- 
ment with acertain person and he was in fact hold- 
ing the estate for himself and others, which others had 
aright in-that property, their right continues even 
ila sanad wasgranted to this estate and even if 
subsequently it was entered inone of the lists of the 
Oudh Estates Act of 1869. The sanad and summary 
settlements are a mere grant by the Government to 
one member of the family, of property, which belongs 
to the family jointly and are not intended toenure 
to the sole benefit of the grantee, and doeg not affect. 
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the rights- gf the family. Although in a certain case 
thefamily had temporarily lost its estate when the 
summary settlement was being made, it must still be 
held that the grant wasmade to the grantee because 
that property bad originally been held by him and as 
it was then held by him on behalf of the joint family 
so after the grant he holds it on behalf of the family. 
[p. 985, col. 2; p. 968, col. 1.) 


. [Case-law referred to.] 


Where therefore the family holding the estate was 

‘joint before the annexation of Oudh, the presumption 
would be that the family estate was subject to 
ordinary Hindu Law. Even a Hindu joint family 
may hold an impartible estate and the burden of 
proving that there was a custom superseding Hindu 
Law lies on the person who alleges it, such custom 
must be ancient, certain and*reasonable and being 
derogative of the general rules of law must be con- 
strued strictly. Hurpurshad v. Sheo Dayal (T) and 
Shiba Prasad Singh v. Rani Prayag Kumari Debi 
(18), relied on. [4bid.] 

There must be very strong evidence to prove cus- 
tom ghat superseded ordinary Hindu Law. [p. 967, 
col. 2. 

Where a member of a joint Hindu family holds 
a property on. behalf ofthe joint family and sub- 
sequently a grant is given to him by the Govern- 
ment of that property, he holda the property even 
after the grant on behalf of the family and ifthis 
constitutes @ trust, that truet is discharged when 
the other members who claim a share in the proper- 
ty subsequently accept a guzara. Indar Koer v. 
Nand Rani Koer (19), relied on. 

The possession of a Hindu widow who comes into 
possession of the estate as widow of the last male- 
holder is not adverse to the nearest reversioners. [p. 
988, col, 1.] 

A widow who comes in to possession of a talug- 
dari estate as a widow of the deceased talugdar, 
has no right to dismantle a house which goes with 
the talugdart estate without re-placing it and . thus 
deprive the estate of the house which is its ap- 
purtenance and to dispose of the house which re- 
placed it and whatever is the amount of recon- 
struction, this house must be held to be in law the 
original house which goes with the taluqdart estate. 
Lp. 969, col. 1) 

Where a widow of the last male-holder who was 
in possession of her husband's property hag con- 
structed a house anda garden herself with money 
which was hers to dispose of as she liked and there 
is no evidence thatshe intended to make this house 
an accretion to her husband's estate, but on the 
contrary she disposed of it by will which shows 
that she had no such intention; such house and garden 
are not an accretion to her husband's estate. [ibid.] 

A Hindu widow in possession of her husband's 
estate can make a valid wakf of the property pur- 
chased by her out of the profits of the property 
with which she is competent to deal and which 
was not intended by her to be an accretion to her 
husband's property, which intention becomes mani- 
fest from the execution of such wakf by her. 


Where atalugdar held certain estate on behalt 
of the joint family and the other members of the 
family claimed a share inthe estate and filed a 
regular suit against the talugdar which was decided 
by the Settlement Officer who had the power to de- 
cide it before introduction of Civil Procedure Code 
in Oudh and there was a final” decision of the 
Financial Commissioner and their claim was re- 
jected but fb appeal was preferred to the Privy 
Council, this decision operates as res judicata 
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in a subsequent claim by the descendants of the 
predecessor claimants on the ground that 
taluqdar was holding the estate for the family, be 
that regarded asa trust or not, and the question 
cannot be subsequently re-opened. [p. 967, col. 1.] 

Messrs. R. B. Lal, R N. Shukla, Suraj 
Sahai, Murli Manohar, Uma Shankar and 
B. P. Misra, for the Plaintiffs. 

Messrs. K. P. Misra, 5. P. Avasthi, D. K. 
Seth. and Sheo Govind Tripathi, for the De- 
fendants. 


dudgment.—The plaintiffs in this suit 
ask for a declaration that they are entitled to 
the property, movable and immovable, which 
was in the possession of Ohaudhrain Mithan 
Kunwar up to her death in July, 1936. 

The principal claimant is plaintiff No. 1, 
Chaudhri Jadunath Singh, who belongs to 
the family of the husband of Chaudhrain 
Mithan Kunwar whose name was Balbhad- 
dar Singh and who pre deceased her. 

Plaintiffs Nos. 2 and 3 are transferees of 
part of the interest of plaintiff No. 1 to the 
extent of five annas in properties in Lists A 
and B excepting items Nos. 1,2 and 3 of 
list B. Their names are Raj Kumar, Lal 
Baldeo Bakhsh Singh and Thakurain Bachi 
Kunwar. The fourth plamtiff by name 
Thakurain Bilas Kunwar is similarly a 
transferree of two annas in properties in 
lists A and B excepting items Nos. 1, 2 and 
3 of list B and also of a two annas share in 
the properties contained in list O. 

The property consist of 22 villages in list 
A which are said by the plaintiffs to con- 
stitute a talugdari estate, of three houses 
alleged by the plaintiffs to be houses that 
go with the estate and of proprietary and 
under-proprietary land and also of some 


- Bs. 58,000 in cash and various movables 


which are specified in list D and are of the 
value of about Rs. 15,000. 

Of the defendants, No. 1 Thakur Bisheshar 
Singh, No, 2, Thakur Chandrapal Singh 
and No. 3, Thakur Himmat Bahadur Singh 
are also members of the family to which the 
plaintiff No. 1 and the husband of 
Chaudhrain Mithan Kunwar belong, De- 
fendants Nos. 4 and 5, Thakur Ran Bijai 
Rahadur Singh and Thakur Iqbal Bahadur 
Singh who claim under a will of Chaudhrain 
Mithan. Kunwar belong to her family as” 
does defendant No.6, Musammat Rukmin 
Kunwar who, however, admittedly kas no 
interest in this litigation and may be dis- 
regarded in the body of the judgment. 
Defendants Nos. 7 and 8 are Shri Thakurji 
Birajman Mandir Khiron and Shri Balbha- 
dreshwar Muhedeva Birajman Shiwala, 
Khiron, beneficiaries under two deeds’ of 
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wakf, executed by Ohaudhrain ` Mithen 
‘Kunwar, and their case has'been argued by 
Gounsel for defendants Nos. 4 and ‘5 who 
‘are mutawallis under these wakfs. ` 

ac: ‘Defendants’ Nos. 4, 5, 7 and 8 are interested 
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as regards only a very small part of the pro 
pertv in suit and I shall’ not’ refer to them 
‘until I'consider the issues which affect them. 

The pedigree given by the plaintifs: as 
follows :— 


CHAUDHRI ki SINGH 























| ` |- | 
Chaudhri Mardan Singh Sheo Bakhsh Singh Guman Singh 
“ (eldest son)” “ (second son) ` fra son) ` 
“| wi 
| | | | 
Chaudhri Durga Singh Sultan Singh Kali Din Singh 
Raghunath (younger son (elder son) (younger son). 
Singh (elder ao) died without 
‘ male issue.) |. | | - | 
Ohaudhari Ram Dayal J agannath ` Bishnath Bisheshar 
Balbhaddar Singh ; Singh ‘Bakbsh Bakhsh Singh | 
(diedwithout (eldest son) Singh (second (third son (fourth gon) 
leaving any issue as son died died with- defendant: 
on December 21, without male out male No.1. > 
1877) ` ` issue.) issue.) 
=Chaudhrain Mithan 
->-Kunwor, died on | 

July 6, 1936. j | 
Bijai Bahadur Fateh Bahadur Singh 
Singh elder’ son (younger son died ' i 

died without male without male issue.) 
igsue:) 


Atbal Singh 
(eldest son) died 
without male issue. 


Dhaunkdl Singh 
(second son) 


“ph 


| 
Baijnath Singh 
“(third son) 
died without any 
“ malé issue. 





| i 

Beni Madho Singh 
- (older son) died 
without male issue, 


| 
ChaudhriJadunath Singh, 


plaintif No. 1. 








| 
Gajraj Singh 
(gecond son) died 
without male i issue, 


| 
Sheo Dut Singh 
(eldest son) - 





Himmat Pahadur 
Singh (fourth son) 
(defendant No. 3. 


| 
Raj Bahadur Singh 
(third son) 


| 
Ohandrapal Singh, 
‘defendant No: 2 . 





| | 
Kuar Bahadur Singh 


(elder son) died - 
without male issue. 


Sshdeo Singh 
(younger gon) died 
without male issue. 


Note.—At the death of Ohaadhraiu Mithan Kunwar, the only persons then alive were Ohaudhuri Jadu- 


nath Singh, plaintiff No.: 1, Bisheshar Singh, defendant’ No ' 


“1 Chandrapal Singh, ‘defendant No.2 and 


Himmat Bahadur Singh, defendant No.3. All other persons" of the above pedigree had died before, 


“Tt has not been accepted in toto by the 
defendants ` who in fact allege it to be 
‘incorrect in three important particulars : 
Tt will be seen that admittedly there was a 
common ancestor Udaut Singh who had 
three Sans -Mardan Singh, Sheo Bakhsh 
Singh 4nd Guman Singh, and the plaintiff 
No. 1 belongs to the branch of ‘Sheo Bakhsh 
Singh while: defendants Nos. 1, 2 and 3 
Bisheshar Singh, Ohandrapal Singh ‘and 


es ue 


Himmat Babadur Singh belong to the 
“branch of Guman Singh. The variations 69 
the pedigree which the defendants bring 
forward aye: 

1,‘ Guman Singh was the second son of 
Udaut Singh ‘and not thé ‘third as 
alleged by ‘the’ plaintiffs, (by, de- 
fendants Nos. 1, 2, 3). 

9, Defendants ‘Nos. '2 and 3 allege tha 
“Kali Din Singh was th the ‘eldest, söt 


art kad tae hdg SERN 


1938 


of Guman Singh and Sultan Singh 
' -was the second son instead of the 
contrary as is alleged by the 
plaintiffs and defendant No.1, 


and, 

3. Beni Madho Singh, elder son of 
Diaunkal Singh, had two legitimate 
sons Mahabir who is dead and 
Shambhu who is alive so that 
Shambhu comes before Jadunath 
Singh in any case (by all defend- 
ants). 

Defendants Nos. 1 and 2 admit the 

existence of a talugdari estate to which 
succession is governed by the rule of lineal 
primogeniture and, therefore, they say that 
Guman Singh being elder than Sheo Bakhsh 
Singh they come before the plaintiff No. 1. 
Defendant No.2 as he also says that his 
grandfather Kalidin was the elder son of 
Guman Singh puts himself before Bisheshar 
Singh by the rule of lineal primogeniture. 
Under this rule defendant No. 3 would be 
cut out by Chandrapal Singh and he, 
therefore, alleges that the talugdari 
estate was really a joint and ancestral 
property belonging tothe ancestors of the 
parties and . Chaudhri Raghunath Singh, 
father of Ohaudhri Balbhaddar Singh, 
husband of Chaudhrain Mithan Kunwar, 
and his successor held the said taluga in 
trust for the entire joint family and conse- 
quently he is also entitled to one-third of 
the alleged taluqdari estate under Hindu 
Law. 
“As regards the property which the 
plaintifis admit to be not a taluqdari estate, 
it is their case that in this family there is a 
custom which supersedes Hindu Law so 
that the non-talugdari estate goes by the 
rule of lineal primogeniture just as much as 
the laluqdari estate. The plaintiffs at first 
alleged that this result was brought about 
not merely by family but also by tribal 
custom, but that has been abandoned and 
this alleged custom is said to existin the 
family only as regards property held by the 
holder of the taluq:/ari estate—property held 
. by other members of the family devolving 
in accordance with Hindu Law. 

Defendants Nos. 1, 2 and 3, on the other 
hand, allege that non-talugdari estate 
devolves according to Hindu Law although 
defendant No. 2 in his written statement 
claimed the whole of the property in suit as 
the nearest male agnate under s. 22 of Act I 
of 1869. This claim to the whole property 
originally put forward in the written state- 
ment must be held to be superseded 
by the fact that when the Oounsel for 
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defendant No. 2 exposed his client's case; he 
stated that property outside the talugdari 
estate was governed by Hindu Law. 

The issues which were framed by a 
learned Judge of this Court who was then 
trying suits within the original jurisdiction 


„of this Court have not subsequently been 


altered and are as follows: — 

l (a) Are properties of list A and items 
Nos. i and 2 of list B, and item 
No, 2 (a) of list ©, attached to the 
plaint an ‘‘estate” within the mean- 
ing of Act I of 1869? 

Were items Ncs. 3and 4 of list B 

properties owned by Raghunath 

Singh? 

te) Where properties of list O, items 

Ncs. 1 and 2 (a) acquired by 

Chaudhri Balbhadra Singh? 

Were items Nos.3 to 11 of list C. 

acquired by Thakurain Mithan 

Kunwar as accretions to her 

husband's estate ? 

(e) Were properties of list B owned by 

Chaudhrain Mithan Kuar, her 

absolute property ? 

Whether plaintiff No. 1 is the nearest 

male agnate according to the rule 

of lineal primogenture, and did he 
become entitled to succeed to all 
or any of the properties in guit on 
the death of Thakurain Mithan 

Kunwar, under cl. 10 of Act I of 

1869 ? 

(b) Has the pleintiff No. 1 succeeded 

to any of the properties in suit ? 

(i) under the Hindu Law. If so, what 

properties ? 

lii) under the custom of Gaddi- 
nashini as alleged in para. 12 
of the plaint and oral pleadirtgs, 
dated March 10, 1937? 

(iii) under the primogeniture sanad 
if one be held to have been 
granted to Ohaudhri Raghunath 
Singh in respect of properties 
covered by it ? 

What is the order of seniority ? 

among sons of Chaudhri Udaut 


(b) 


(d) 


2 (a) 


3. 
(a) 
Singh ? , | 
(b) Did Beni Madho Singh have two 
sons Mahabir and Bhambhu of. 
whom Shambhu is alive ? . 

(e) Is Shambhu Singh a legitimate son 
of Beni Madho Singh ? | 

4, Whether Obaudhrain Mithan*Kunwar 
came into possession of the pro- 
perties in suit, without any right 
and did she perfect her title to 
them by adverse possession? . ` 
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5. Whether Chaudhrain Mithan Kunwar 
executed a willin favour of defen- 
dants No. 4 and 5? Tf so, in respect 
of what properties, and whether 
she was competent to execute it ? 

6. Were all or any of the properties in 
suit held by Chaudhri Raghunath 
Singh in trast for the joint family 
as alleged by defendant No. 3? If 
so, to what effect ? 

7. Whether the deeds of wakf, dated 
October 13, 1920. and October 14, 
1920, are valid and binding on the 
plaintifs and was Chaudhrain 
Mithan Kunwar competent to exe- 
cute them ? 

8. Whether the plaintiffs Nos. 2 to 4 are 
purchasers of certain shares in the 
properties in suit, as stated in 
para, 13 of the plaint? If so, to 
what effect ? 

9, To what relief, if 
plaintiffs entitled ? 

10. Whether the decisions, dated Febru- 
ary 21, 1863 ; August 22, 1884, and 
‘December 11, 1865, operate as res 
judicata against defendant No. 3, 
as alleged by the plaintiff ? 

(This last issue was added on March 17, 
1937 


any, are the 


As I have already stated, T shall explain 
the case of defendants Nos. 4. 5,7 and 8 
when I take up the particular issues that 
concern them. 

The first issue that I am taking up is 
Issue No. 3, and the three points for deci- 
sion are— 

l. Whether Kali Din Singh, as alleged 
by defendants Nos. 2 and 3 and 

A not Sultan Singh, was the elder 
son of Guman Singh, 

9. Whether Sheo Bakhsh Singh was 
the elder brother of Guman Singh 
as alleged by the plaintiffs and 
not a younger brother as alleged by 
. defendants ; and 

3. Whether Shambhu Singh is a son of 
Beni Madho Singh, and if so, whe- 
ther he is a legitimate son ? 

1. It is of course immaterial to the 

plaintifs whether Kali Din Singh was elder 
“brother of Sultan Sfogh or not, for if 
Guman Singh was younger than Sheo 
Bakhsh Singh, plaintiff No. 1 comes before 
the defendant members of the family, 
and if ‘he was not, then all the defendant 
members of the family come before plain- 
tiff No. 1 and the order in which they 
come before him is immaterial to the 
plaintifs, For this reason, at the request 
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of the defendants no separate. issue - was 
framed on this point, but a decision of 
this point is nevertbeless necessary because 
the evidence, oral and documentary, ad- 
duced to prove that Kali Din was older 
than Sultan is also to the effect that 
Guman Singh was older than Sheo Bakhsh 
Singh. If this evidence is false or un- 
believable on such a material point, it 
is equally unworthy of credit on the point 
whether Guman Singh was older than Sheo 
Bakhsh Singh or not. I think it, there- 
fore, most convenient to start by consider- 
ing whether on the evidence adduced in 
the case Kali Din Singh is shown to be 
younger or older than his brother Sultan 
Singh. 


There are certain documents which give 
the age of Kali Din in various years and 
others which similarly give the age of 
Sultan Singh. All the documents about 
the age of Sultan Singh have been filed 
by the plaintifs and none by the defen- 
dants and it may, therefore, be stated that 
if these documents are admissible, there is 
no disagreement between the parties as to 
the age of Sultan Singh. There are a 
number of documents filed by the plaintiffs 
and two filed by defendant No. 3—one of 
these also being filed by defendant No. 2— 
which contain the age of Kali Din Singh. 
Those filed by the ‘plaintiffs are the fol- 
lowing : 

(After referring to the documents, his 
Lordship proceeded further), 

Objection has been made to the admissi- 
bility of these documents and my atten- 
tion has been called to the case of Mst. 
Magqboolan v. Ahmad Husain (311. A. 38) 
(1) where as regards the description of a 
witness in the heading of the deposition to 
the effect that the witness was the wife 
of s0 and so, their Lordships of the Privy 
Council stated that it was no part of the 
deposition proper—that is, no part cf the 
evidence given by the witness on solemn 
affirmation: that it might have been elicited 
by questions put by the Magistrate but 
that it was just as likely that it was filled 
in by a Subordinate Official and on the 
paper: when put into the hands of the 
Magistrate for him to take down the evi- 
dence of the witness. Their Lordships, 
therefore, held that assuming that this was 
admissible as evidence against the claim 
of Maqboolan, it was nob entitled to any 
weight. (The deposition was of one Gha- 

(1) 3L I A 38; 26 A 108; 8 OW WNe241;8 Sar. 
583; 3 Bom. LR 233 (PO). 
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fooran and not of Maqboolan who was de- 
fendant in that suit). 

The plaintiffs, on the other hand, rely on 
Collector of Gorakhpur v. Ram Sunder Mal 
and other (61 I. A. 286 at p. 306 ef) (2) where 
it was held that a statement in « decree that 
certain pedigrees were filed by the parties 
was admissible to prove that such pedigrees 
were filed and these pedigrees were admis- 
sible evidence against those that filed them. 
The statements in the decree were evi 
dence either under s. 35 or s. 13 of the 
Evidence Act. It is not contended here 
that statements by Kali Din and Sultan 
Singh as to their age are not admissible 
and, indeed defendants Nos. 2 and 3 
have filed what purport to be statements 
by Kali Din, but what is asserted is that 
those statements cannot be proved by the 
documents preduced by the plaintiffs. Their 
Lordships of the Privy Council in Mst. 
Magboolanv. Ahmad Husain (811. A. 38) (1) 
did not state that an entry at the head of 
the deposition is inadmissible but only that 
they could not attach weight to it. The 


age in Exs. 160 and 161 is not in the head- . 


ing but is actually in the answer to a 
question by the Court just as is the rest of 
the statement. The age given in Ex. 200 
is not part of the statement and it was 
not stated on oath. In none of these cases, 
however, is there any reason to suppose 
that the age could have been filled in by a 
Subordinate Official and be on the paper 
when put into the hands of the Magistrate 
for him to take down the evidence of the 
witness. I have examined these originals 
and find that they were on plain paper and 
not on paper with any printed words such 
as son of, caste, age, etc., and the writing 
throughout appears to be that of the Presid- 
ing Officer himself. I see no reason either 
to presume that the Presiding Officer instead 
of taking the obvious and usual course 
of asking the witness, age should have put 
down the age merely by guess work. 
Similarly, those entries in the registration 
endorsements were made by the Sub-Re- 
gistrar himself,and the presumption is that 
he too would follow the obvious and correct 
course of asking persons their age in- 
stead of guessing it. A similar presumption, 
I think, arises im the case of Ex. 197. In 
Ex. 51 the age appears in the body of the 
bond which is signed by Kali Din himself; 


(2) 61 I A 286 at p. 306; 150 Ind, Oas ° 545; 7 
RPO1;11 OWN 889; AIR 1934 PO157; 40 
L W 217; (19384) A LJ 779; 67 M -L J 274; 15 P 
LT 531; 60 OL J 67; (1934) M WN 751, 36 Bom. 
L R 867; 38 Q W N 1101; 56 A 468; 1984 ALR 
742; 1934 O L R 663 (P 0). 


JADUNATH SINGH V. BISHESHAR SINGH (OUDH) 


955 
while in Ex. 73, the plaint, where the age 
is given, was verified in writing by Kali 
Din himself and in addition to that there 
is that ncte that all four plaintiffs had 
verified the plaint. 

In my opinion, therefore, all these docu- 
ments prove statements by Kali Din, a 
person who is dead, as to his age and they 
are admissible in evidence. It will be 
found that the ages agree except that when 
Kali Din was 45 on March 12, 1870; he could 
not be 45 on June 8, 1871, and similarly 
on September 3, 1883, when his age is 
given as 59 it appears to have been over- 
stated by a few months; nevertheless taking 
all these dccuments together, the agree- 
ment as to age is, if anything, remarkable 
in a country where people are not infre- 
quently uncertain as to their real age, | 

The age of Sultan Singh appears in the 
following documents the originals of which 
have been filed by the plaintiffs: | 

(After mentioning the documents his 
Lordship continued). l 

There is then Ex. 197, copy of a judg- 
ment dated January 17, 1870, age 52, 
already referred to as giving the age of 
Kali Din, and this copy shows that it was 
obtained in 1870. The original has the 
game age of 52 as regards Sultan Singh 
and as shown above, Ex. 197 the copy has 
the age of Kali Din as 44. The original 
from which this copy was made I, however, 
find to have been tampered with, the age of 
Kali Din now reading as 54. The tamper- 
ing has been so badly done that it is not 
difficult to see that the age originally 
entered was 44 which is the age which 
appears in the ccpy. It is, therefore, clear 
that some one has, after the year 1870, 
tried to add ten years to the age of Kali Din 
in the original, thus making him three 
years older than Sultan Singh instead of 
seven years younger. In Exs. B-13 filed 
by defendant No. 2 and O-10 filed by 
defendant No. 3, which are copies of one 
and the same original, a statement by 
Kali Din, dated March 12, 1870, the age 
appears as 55, while in 0-8, a copy filed by 
defendant No. 3, a statement by Kali Din 
Singh dated February 14, 1867, the age is 
given as 53. An examination of the origi- 
nals shows that the racam figures have 
been altered’ but though the alteration is 
plain, it is impossible tosee what the agp 
first entered is, In view of what ‘shave 
pointed out above as regards Ex. 197, the 
copy, and the tampered original, it is not 
dificult to guess that the age Kali Din 
in the originals of B-13 and Ọ-8 was altered 
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BO" as to make him ten years colder. We 
thus have it that the documents which make 
Kali Din seven years younger than Sultan 
Singh have not been tampered with 
while those that make him three years older 
have been tampered with. This evidence 
as to age in itself would be sufficient to 
disprove the case of defendants Nos. 2 and 
8 that Kali Din was older than Sultan 
Singh but there ismuch more to follow. 

The plaintiffs have produced a number of 
documents which give either the whole or 
part of the pedigree in tabular form or in 
sentences, and, therefore, are also relevant 
as regards the relative seniority of Sheo 
Bakhsh Singh and Guman Singh as well as 
that of Sultan Singh and Kali Din Singh. 

(After mentioning and discussing some 
of the documents his Lordship continued). 
Exhibit 7 is aletter dated March 25, 1871, 
which purporis to have been written by 
Balbhaddar Singh to the Assistant Commis- 
sioner who was trying the claim of the 
other members of the family, ancestors of 
plaintiff No. 1 and defendants Nos. 1,2 and 3, 
against Balbhaddar Singh. 

‘It is disputed by the defendants on the 
ground that it was not sent by Balbhaddar 
Singh. The important parts of this letter 


are : . 

' that Mardan Singh, Sheo Bakhsh Singh 
and Guman Singh were three brothers—Sheo 
Bakhsh was the middle and Gaman was the 
youngest brother who had two sons Sultan 
Singh and Kali Din Singh. Mr. Hardless, 
Handwriting Expert, produced by defend- 
ant No. 2, has stated that this signature 
was not made by the person who made 
another signature “Balbhaddar Singh.” I 
cannot attach any importance to the opinion 
of Mr. Hardless for reasons which I shall 
give in full when dealing with documents 
which are alleged to be forgeries. I agree 
that this signature is unlike that signature 
with which he compared it, but, on the other 
hand, it. is like certain otker signatures 
which purport to be of Balbhaddar Singh ; 
but these other signatures als> look not 
unlike some signatures of Balbhaddar Singh 
admittedly made by one Steo Sahai who 
wasin hisemploy. Being alayman,I can- 
not say which of these various signatures 
purporting to be by Balbhaddar Singh were 
written by one and the same ‘person ncr 
whether any of them was written by Sheo 
Sahai. Plaintiff witness No. 25 who as mukh- 
tar of the Chaudhrain saw in the office many 
signatures purporting to beof Balbhaddar 
Singh says this is a signature of Balbhad- 
dar Singh. Still the difficulty remains whe- 
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ther Balbhaddar Singh actually made this 
signature or whether some authorised: per- 
son did sa in his behalf. There can, how- 
ever, be no doubt that the original of Ex. 7 
was a reply to a letter from the Assistant 
Commissioner of Rae Bareli and, in the 
circumstances considering the contents of 
it, it is impossible to believe that if it was 
not written by Balbhaddar Singh himself; 
it was despatched without his knowledge 
and approval, 

Tt has been urged by the defendants that 
though the letter from the Extra Assistant 
Commissioner was Ex. 6 and Ex. 7 is on the 
reverse of the same sheet of paper, it was 
not the answer actually sent. This exhibit 
has to be read together with Exs. 34, 35, 
36, 37, 206, 207, 210, 208, 42 and B-18 which 
are all papers in connection with proceed- 
ings in Court in connection with this claim 
of other members of the family against the 
taluqdar Balbhaddar Singh. The fact that 
there is an endorsement "ordered that it be 
put on the record’. Signed by the Presid- 
ing Officer, in itself shows that there was 
an answer on the back of the letter of the 


' Extra Assistant Commissioner. 


Answers by Balbhaddar Singh or on his 
behalf were written on the back of commu- 
nications from Courts (see Exs. 176 and 179). 
Exhibit 7 said nothing different from what 
the opposite party had allegedin Ex, 34. 

The defendants on the strength of 
Ex. A-19 suggest that the answer was some- 
thing else which was removed and this 
answer of Balbhaddar Singh was forged. 
This Ex. A-19 is a list of various papers in 
that record and shows in list A, Item No. 3, 
a letter to Chaudhri Balbhaddar Singh, but 
in list B-a list of papers weeded out—it 
shows at No. 14a letter to Ohaudhri Bal- 
bhaddar Singh. and at 15 and 16 replies. 
The letter, Item No. 3, of list Ais admitted 
by defendants to be Ex. 6. It would have 
been useless to retain iton the record un- 
less there was on the reverse the answer 
which is Ex.7 and if this Ex. 7 has not 
been referred to in list A, a reasonable 
explanation is that it was ou the same piece 
of paper and the clerk who eventually drew 
up a list of the papers to be kept failed to 
realise that the important paper was not 
the letter sent to Chaudhri Balbhaddar 
Singh by the Court but the reply by Bal- 
bhaddar Singh tothat Court so thatit would 
have been better to have entered Item No. 3 
in list A as “reply of Chaudhri Balbhaddar 
Singh” rather than “letter to Chaudhri 
Balbhaddar Singh”. 

The letter to Balbhaddar Singh which is 


1938. f 


Ktem. No. 14 in list B and those replies, ‘pre- 
suming ihat both were by oron behalf of 
BBalbhaddar Singh, would only have been 
«weeded if they were of no importance. I 
3e@ no reason, therefore, to hold that Ex. 7 
ms a later forgery and I am satisfied that 
mt was either written by Balbhaddar Singh 
g else that it must have been sent with his 
nowledge or approval, 

(After further considering the documents 
bis Lordship stated thus): 

Taking all these documents as a whole, 
what do we find ? The genuineness of none is 
«disputed except Ex. 7 and I have discussed 
Mhis point. 

The objections made when Counsel for 
defendants Nos. 1 and 2 set up their case was 
‘only that neither statements nor pedigrees 
meant to set out the order of seniority 
and that some of these pedigrees or state- 

mments were only in judgments and, there- 
fore inadmissible, Later on arguments, 
the Counsel urged about some that anyhow 
these statements or pedigrees could not 
be brought home to Sultan Singh, Kali Din 
Singh or Vhaunkal Singh. 

{tis enough to say now that the branch 
of Mardan Singh had got the taluga and 
Dhaunkal Singh, representating the branch 
of Sheo Bakhsh Singh, and Sulian Singh 
and Kali Din Singh, representing the branch 
of Guman Singh, were doing their best 
to geta share of the taluga and at the 
worst to get some lesser rights such as 
groves in Hussainabad, Khiron and Beraula 
villages. These claims were all made 
against Raghunath Singh when he was alive 
and subsequently against Balbhaddar 
Singh. Inthe various plaints, applications 
or memoranda of appeal, they put in the 
pedigrees which are Exs. 5, 3, 32, 186, 199, 
#13 and a pedigree 23, which, however, 
does not deal with the seniority of Sultan 
Singh and Kali Din Singh. In this litiga- 
tion Sultan Singh also stated on solemn 
affirmation that Udaut Singh, his grand- 
father, had three sons, Mardan Singh, the 
second Sheo Bakhsh Singh and the third 
Guman Singh which is Ex, 30. ‘This, how- 
ever, does not say whether Sultan Singh 
or Kali Din is the elder, In Ex. 214 
both Sultan Singh and Dhaunkal Singh 
made a statement giving the pedigree. 
These statements and pedigrees have obvi- 
ously been brought home to those who stat- 
ed them or filed them. 

Exhibit 27 isa quotation from the pedi- 
gree put in bythe parties while Ex. 198 
can be presumed to be one. Exhibit 172 
being.grounds of appeal by Sultan Singh, 
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Dhaunkal Singh and others, refers to Ex. 27 
and accepts the padigree given there as 
correct. Exhihit 194 is a judgment quoting 
the genealogical tree given by the parties, 
that is to say, the pedigree in Ex. 5, : 

All these documents, are, therefore, ad-- 
missible. Hx. 192 are the proceedings of 
the Tahsildar’s Courtin connection with the 
Husainabad groves as to which a pedigree 
Ex. 3, was filed. There was another dispute 
between Sultan Singh, Kali Din Singh and 
Dhaunkal Singh about a market in Khiron 
and it was in the course of this dispute that’ 
Sultan Singh made this statement, Ex. 193. 

Though they failed to obtain a share in 
the taluga, Sultan Singh, Kali Din Singh. 
and Dhaunkal Singh obtained a guzara but 
there wasa dispute asto the division of 
it and Hx. 34, the pedigree given by Sultan 
Singh giving the relative seniority of the 
membersof the family; Ex. 7, the letter of 
Balbhaddar Singn stating that Sheo Bakhsh 
Singh was the second son of Udaut and 
Guman Singh, the third, and Hx. 39, the 
decision which repeats the pedigree Ex, 34, 
then came into being. These are all ad- 
missible documents. 

Exhibit 81, the pedigrea given by the 
Vakil for Balbhaddar Singh, was in the 
course of a dispute about a house in Kniron'™ 
in which the widow of Durga Singh, brother 
of Balbhaddar Singh, lived. The value of 
a statement by a Vakil depends on whe- 
ther he got it from a person having person- 
al knowledge, but it does agree with the 
other pedigrees and what is more important. 
is that Sultan Singh and Kali Din Singh 
did not object to the correctness of it. On 
the death of the widow of Durga Singh, there | 
was a dispute about those Husainabad 
groves and then Exs. 74 and 82 came intip: 
existence. They do not set out pedigrees 
and, therefore, they are of less importance, 
but what appears in Hx. 74, has been ex- 
tracted by tha presiding Officer from at 
pedigree put in, waile as regards Ex. 82;: 
it quotes the statement of the Pleader for 
the party opposite to Sultan Singh and tne" 
importance is not so much what tne Pleader 
stated but the fact that no objection to'it’ 
was taken. Exhibits 43, 46 and 45, were 
putin ths more recent adoption suit and 
the importance of Prs? 46 and 45, is really. °’ 
that they admit that pedigree givea by the 
plaintiffs themselves waich is Ex. 43. 

It is clear, therefore, that tne pedigree: 
which the plaintiffs now set up is the’same 
as that sət up a number of times in a 
number of years by Sultan Singh, father 
of defendant No. l,and.by Kali Din-Singh,:. 
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grandfather of defendant No. 2, and father 
of defendant No. 3. 

- It is objected that where numbers are not 
given, it cannot be held that the pedigree 
intended to give the relative seniority of 
brothers, and Counsel for defendants have 
quoted Abdul Kareem v. Rashiduddin, (8 
O. W. N. 308) (3) and Ganesh Bakhsh Singh 
v. Ajudhiya Bakhsh Singh, 9(O. W. N., 304) 
(4). The fact that they could only refer to 
two rases when there have been countless 
cases involving pedigrees itself indicates 
that these formed the exception rather than 
the rule, and a reference to those cases 
will show that this was so. Iagree that a 
pedigree cannot always be accepted as 
correct even when itis not a forgery. In 
cases, for instance, when different pedigrees 
are put in, they cannot all be correct and 
when but a single pedigree has been put in, 
it may be unsafe to rely upon it. Here, how- 
ever, we have a number of pedigrees put 
in by the direct ancestors of parties to this 
case and they are always the same a fact 
which cannot be due to chance. There 
was design in the way those pedigrees 
were written and that design can only have 
been to give the correct order. Ihave fur- 
ther shown that though this absence of num- 
bers is a feature of most of these exhibits, 
there are exceptions and it is also worthy 
of consideration that where these pedigrees 
without numbers include persons as to whose 
seniority there is no dispute, they agree 
with the order which is admitted by the 
parties. 

Considering, therefore, the first lot of 
documents which. actually contain the.ages 
of Kali Din and Sultan Singh and 
this other lot which show seniority, it 
ngeds either reliable documents giving a 
different order, or oral evidence which is 
beyond suspicion, or both, for one to be 
able to hold that this large mass of evidence 


can be regarded as either unreliable or in- 


sufficient. 

I will now, therefore, consider the docu- 
mentary evidence of defendants. 

Counsel for defendant No. 1 has stated 
that he does not depend on any documen- 
tary evidence but only on oral evidence. He 
has, however, put in scme documents which 
J will have to considér. 

T shall consider in chronological order 
documents put in by defendants Nos. 2 
ord. 


(3) 8 OW N 306; 131 Ind. Cas. 908; AIR 1931 
Oudh 246 
(4) 9 O WN 304; 137 Ind. Oas. 349; AIR 1932 


Oudb 172; Ind, Rul. (1932) Oudh 230. 
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Exhibits B-13 and 0-8 are those documents= 
showing the age of Kali Din where the 
rakam figures have been obviously tamper- 
ed with andI need say no more about that. 

As regards the documents with which I 
willnow deal, two Handwriting Experts 
have been produced — one Mr, Gregory 
Afzal for the plaintiffs and another Mr. 
Oharles Hardless, Senior, for defendant No, 2. 

It will not be necessary forme to depend 
much on the evidence of Mr. Gregory Afzal 
because independently of it, it is clear that 
these documents Exs. B-5, B-11, 019, 0-24 
O-26 and 0-27 are forgeries and clumsy for- 
geries at that. 

As regards Mr. Charles Hardless, Senior, 
I must say in the plainest terms that he isan 
expert who has clearly proved himself to be 
a dishonest expert-—in fact, one who without 
any regard for the truth is ready to give any 
evidence which would support the case of 
the person who has engaged him. When 
an Expert does what he had donein this 
case, in view of the fact that much of what 
experts say cannot easily he checked by a 
Court, he becomes a menace to justice. 
Although I shall have to refer to his evi- 
dence when dealing with various documents, 
there are certain points which I can set 
out at once. 


Mr Hardless helped in the cross-examina 
tion of the Expert and he admits that t efore 
he received the disputed documents for him 
to examine, he was aware of the case of his, 
client, namely, that they were genuine, 
Mr. Hardless has explained his modus 
operandi whichis as follows:— 


He takes documents which are given to. 
him as standard documents, examines them - 
all and finds out what are the writing 
characteristics. He then examines the dis- 
puted documents and if he finds that the 
same characteristics also occur there, he 
comes to the conclusion that all have been 
written by one and the same person. He says’ 
that he takes little or no notice of similarity 
of form, that isto say, of shape of letters 
and the words that they compose. The im- 
portance of writing characteristics is re- 
cognised by all Handwriting Experts. and 
itis sound because two different persons 
have not got the same movements natural- 
ly, and in fact, there are some advanced 
movements that a writer of a poor class 
cannot attain. It is also correct not to pay 
undue attention to the mere shape of letters 
because it can be imitated and, on the 
other hand, persons do not always make a. 
letter in the same shape. Fer instance, 


1938 e 
most people have more than one way of 
making-saya “t™. > 

On the. other hand, even the shape of 
letters cannot be disregarded for obvious 
reasons. There are many ways of making 
one Particular letter, but the same writer 
does not use allof them and if, therefore, 
we fiind that in different writings the forms 
of the letters differ, it is most unlikely 
that the writer was the same unless for 
some special reason he altered his natural 
writing, 

Mr. Hardless put in a report which is 
Ex. B-62, D. 2 W. 20, in which he himself 
has mentioned a number of differences be- 
tween standard and disputed writing which, 
on his own method, he need not have con- 
sidered. The fact that all these differences 
occurred must have put him on his guard. 

Unfortunately for Mr. Hardless, Counsel 
for defendant No. 2 knew nothing about 
handwriting and the result has been that 
they sent to Mr. Hardless as standard 
writing certain signatures which are certain- 
ly not signatures of the writer of the 
Btandard documents and which no layman 
would ever think could have been written 
by the writer of the standard documents. 

(After criticising the evidence of Mr. 
Hardless his Lordship proceeded further.) 

We have it, therefore, that Mr. Hardless, 
has identified in one case the initials of 
two persons as being of a third person 
and in the other case the initials of one 
perscn as being the initials of another 
man. It cannot even be said that they 
bear a superficial resemblance one to the 
other and an Expert who gives such 
“evidence when he has an experience, as 
he tells us, of over forty years, cannot 
possibly have made an honest mistake but 
was simply dishonest. 

(After further criticising the evidence 
of Mr. Hardless his Lordship again con- 
tinued). 

I will now refer to the various disputed 
documents. 

The frst is Ex. O-24 of the June 2, 
1860. As before I refer in giving the 
numbers of the exhibits to the copy but 
of course the original is referred to which 
is on the record under a different number. 

(After discussing the disputed dccuments 
and concluding that they were forgeries, 
his Lordship continued). 

Finally, there is one more Ex. B-27 put 
forward by defendant No. 2 to support his 
pedigree. It has been put forward as an 
old family pedigree in the possession of 
Kali Din Singh who said that it came from 
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his ancestors. If this was true, it would 
make this pedigree admissible under s. 32 
cl. 6 of the Evidence Act or it might be 
considered to be admissible under cl. 5. 
If, however, it is not what it purports to 
be but could be a pedigree prepared by 
or for Chandrapal Singh, it would be no 
more than a statement of a person who is 
alive and could only be used by Chandrapal 
Singh to refresh his memory, but it is nob 
put forward as such for it has been most 
clearly stated that it is an old family 
pedigree, 

It starts many generations ago with one 
Acha Shah and it finishes with Balbhaddar 
Singh, Dhaunkal Singh and his brothers 
and Kali Din Singh and Sultan Singh. 
Guman Singh is entered as the second 
son of Udaut Singh and Sheo Baksh Singh as 
the third, while Kali Din is entered as the 
eldest son of Guman Singh and Sallan 
Singh as the youngest. A look at this 
documents shows that it is all in one 
handwriting, therefore, it was not a family 
pedigree corresponding to entries in the 
family Bible where new additions to the 
family are entered at different times by 
different persons. The fact that people like 
Sultan Singh, Kali Din Singh and Dhaunkal 
Singh are entered shows that it must have 
been prepared at a time after that they 
were boro. Tt was not, therefore, a pedi- 
gree existing at the time of ancestors of 
Kali Din Singh nor was it a pedigree that 
was being kept up to date. 

(After discussing the 
oral evidence his 
thus) : 

Consequently, Iam not satisfied that this 
pedigree Ex. B 27 is anything else but a 
pedigree prepared by or for Ohandrapal 
Singh in all probablity shortly before the 
year 1933 or in that very year to be brought 
out later in order to claim the estate at 
the death of the Ohaudharian. It is, there- 
fore, not the kind of the pedigree that ig 
admissible under the Indian Evidence Act 
and I, reject it, 

This exhausts all documentary evidence 
as to the seniority of different members _ 
of this family, and to recaputalate, [ may 
repeat that the plaintiffs have produced 
a number of documents, admissible and 
important, of the years 1860 and onwards 
not one of which is suspicious as a foregery, 
Defendant No. 1 depends on none while 
those filed by defendants Nos. 2 or 3 that 
could be proved to be forgeries, have been 
proved to be this, while those that cannot 
be said to be simulative foregeries because 


dccuments and 
Lordship concluded 
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there is nothing to compare them with are 
no less suspicious. 

I must just mention four papers filed 
by defendant No, 1 on which, however, he 
does not rely. 

One is A-26 a letter from the Secretary of 
the British Indian Association to the personal 


Assistant to the Financial Commissioner and - 


it is dated November 14, 1869, It deals 
with that distribution of guzara and men- 
tions Sheo Bux Singh as being the second 
brother, that is to say, second son out 
of three, thus making him senior to Guman 
Singh while Sultan Singh and his brother 
Kalideen are referred to in this order. 

Exhibit A-ll is a pedigree in a suit for 
sir brought by Kalideen Singh and others. 
The pedigree agrees with the order given 
by. the plaintiff except that Raghunath 
Singh and DurgaSingh are misplaced which 
does not help the defendants. 

‘Exhibit A-5 is a judgment, dated Septem- 
bar 14, 1881; by the Sub-Judge of Rai 
Bareilli in a rent suit by Cbaudharain 
Mithan Kunwar against Beni Madho Singh 
and Jadunath Singh. It is much later 
than most of the pedigrees filed by the 
plaintiff and the order of the members of 
the family is given all wrong even in. the 


case of those whose seniority is not dis- 
D, W. No. 18, Balgobind, says that he 


filed this suit, and the pedigree as far as 
thė- sons of Udaut Singh was given him by 
Ohaudharain Mithan Kunwar and the rest 
by Dewan Jagannath Prasad so thatif the 
evidence of this witness was believed one 
might hold that what is correct was given 
by some one who knew and what was in 
correct by some one who did not know. 
This statement, however, I cannot believe. 
He alleges that the Vakil asked for the 
pedigree and the Ohaudharain had sent 
for Dewan Jagannath Prasad to give the 
pedigree but as he did not come at once, 
she started with it but could proceed no 
further as it: was not proper for her to 
name her husband or his father. This is 
afi: ingenious explanation, but Iam afraid 
it'is-too improbable for me to be able 
to accept it, and [ must hold that the whole 
pedigree was given by some one who did 
not know it or wht may perhaps have 
sofight to advance the interest of Sultan 
Singh, a supposition which is not made at 
random for members of the branch of 
Sultan Singh were karindas of the 
Uhaudhrain. 

Finally Ex. A-1 another suit for arrears 
of'rent'against Beni Madho Singh and 
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Jadunath Singh of. year 1909. As in 
A-5, the pedigree is all wrong except that 
Sultan Singh is placed as the elder brother 
of Kalideen Singh. Guman Singh is entered 
as elder brother of Sheo Baksh Singh what 
I have said about Ex. A-5 applies equally 
well to A-l which is besides much more 
Tecent. 

These four papers in some cases actually, 
help the plaintiffs while those that do not, 
are not depended on by defendant No. 1 
and are obviously unreliable. 

The documentary evidence, therefore, is 
whclly in favour of the plaintiffs as to Shed 
Bakhsh Singh being elder than Guman 
Singh and Sultan Singh being elder than 
Kali Din Singh. 

There remains now the oral evidence 
which in view of the documentary evidence 
is of far lesser value. I will give frst 
the witnesses of the plaintiffs, 


(After discussing the oral evidence pro- 
duced on both the sides his Lordship 
came to the following conclusion). 

I find, therefore, that both on the docu- 
mentary and on the oral evidence, but 
principally on the documentary evidence 
the plaintiffs have established that of the 
sons of Udaut Singh, Mardan Singh was the 
eldest, Sheo Bakhsh Singh was the middle 
one Guman Singh was the youngest. 

The same evidence also establishes that 
Sultan Singh was elder brother of Kali-~ 
Din Singh. 

As regards pedigree there remains only 
the point whether Shambhu Singh is a’ 
legitimate son of Beni Madho Singh. As 
regards the defence witnesses who allege 
that he is, I cannot believe them in this 
when they have not told the truth as to the 
relative seniority of Sheo Bakhsh Singh 
and Guman Singh and secondly of 
Sultan Singh and Kali Din Singh. Apart 
from that, the witnessess of defendants 
who attemptto prove that Shambhu was 
the legitimate son of Beni Madho Singh: 
are few. 

(After discussing oral evidence aiid 
referring to the exhibits his Lordship con* 
tinued). 

None of these, however, show that 
these children alleged to be of Beni. 
Madho Singh were his legitimate children 
and this is the-one point which matters. 

On the other hand, tbere are'reasons for 
holding that they were not the legitimate 
children of Beni Madho Singh. 


We do not find them mentioned any- 
where as being legitimate members of this 
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family upto and including the mutation 
proceedings in the -Court of the Tahbsildar 
on the. ‘death of Ohaudharain Mithan 
Kunwar, 

As shown by Ex. 105, Sultan Singh, Kali 
Din Singh and Dhaunkal Singh obtained 
land as guzara in Khiron, Paraspur, and 
Khajowa. Exhibits 91 and 95 show that 
their successors including Beni Madho 


' Bingh held the same land in Paraspur and 


-he had just filed a declaratory 


‘Although ladies of this family 


Khajowa in 1331 Fasli. Beni Madho Singh 
died and Exs. 92,96 and 97 shows that his 
name was removed and no sonofhis was 
entered instead, Exhibits 93, 93, 94, 99, 
100, 101, 102, 103 and 104 also show the 
same. Exhibits D-3 W-1/16 show that 
while Beni Madho Singh was still alive 
and Shambhu was only about 20, Shambhu 
had his own tenancy land in 1332 and 
Exs. D-3 W 1/17 show that the tenancy 
land was renewed in 1330 Fasli. If 
Shambhu was the legitimate son of Beni 
Madho Singh it would be unusual for him 
to have separate cultivation. Itis clear that 
at the death of Beni Madho Singh Shambhu 
made no attempt to get the rights in land 
possessed by his father. On tbe death of 
the Ohaudharain. Shambhu did not apply 
for mutation at all nor did he do anything 
in this suit till September 29, 1938, when 
arguments were about to start and he 
applied for this case to be held up 
because having at last found a financier 
suit. 
Shambhu'was never produced as witness 
by any defendantin this suit nor were 
either of his sisters Hubraja or Sheoraja 
Nor any relation of the Thakurain of 
Hemikhera who. was the wife of Beni 
Madho Singh, and according to the defend- 
ants, wasthe mother of Shambhu and his 
sisters, 

_Mahabir and Shambhu were neither 
literate nor married, and if they were 
members of this family, they were the 
only ones unmarried and without any 
education. The sisters married persons who 
were not full Thakurs as is shown by 
the evidence of P. W. No. 13, P. W. No. 
18, P. W. No. 20 and P. W. No. 21. When 
Hubraja became a widow she returned 
to Khiron and when Sheoraja similarly 
became a widow and hada grown-up son 
both she and the son came back to Khiron. 
habi- 
tually kept parda, neither Hubraja 
nor Sheoraj did so and more than 
that according to P. W. No, 13 Sarju, 
Hubraja worked as Barin in the house 
of Raghupal Singh while defendant No. 1, 
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when asked whether Sheoraja ever went to 
the house of Ram Bijai Bahadur Singh, 
gave the answer that she might have 
been to that house bat that did not make 
her a Barin or the wife of a barber. 

D. No.2 W. 6 Musammat Dilraj Kuar 
who being the daughter of Sheo Dut 
Singh is certainly not opposed to any of 
the defendants admits that Sheoraja is a 
servant of Ran Bijai Bahadur Singh though 
at the same time she makes a strange state- 
ment that 3heoraja keeps parda. [f Sheoraja 
and Hubraja were full Thakur widows, it 
is incredible that with all their relatives 
in Khiron they should work for any one. 
Their doing so, however, is explained if 
the case of the plaintiffs is correct that 
after the death of the Thakurain, wife of 
Beni Madho Singh and not, before 
Mahabir, Hubraja, Sheoraja and Shambhu 
were born of a Barin woman by name 
Radha. Plaintiffs do not admit that Beni 
Madho Singh was the father, and as ac- 
cording to the plaintifs Radha at that 
time was no longer living with her husband 
because of her immorality, itis difficult to 
say whether Beni Madho Singh was really 
the father, even if others, und evenif he 
himself thought so. While. the daughters 
apparently worked as servants, the eldest 
son worked as sipahi of Ohaudhrain Mithan 
Kunwaron Rs. 5 a month. Legitimate 
members of this family of the branch of 
Guman Singh did work as karindas, but 
none of them heldas lowa post as that of 
sipahi, 

Exhibit 260/0. W. No. 17 shows that 
Bisheshar Singh when given the pedigree in 
the Court ofthe Tahsildar in mutation 
proceedings onthe deathof Ohbaudharain 
Mithan Kunwar stated that Beni Madho 
Singh was lawald and Ex. 263/0 2 W415 
shows that Sheoraj Singh, mukhtar of 
Chandrapal Singh, did the same. Both 
allege that the Tahsildar put this down 
wrongly bat I cannot believe it. Jadunath 
Singh himself did not regard Mahabir 
and Shambhu as the legitimate sons of 
Beni Madho Singh for Ex. 8t shows that 
he issued a notice to Mahabir, Shambhu, 
Sheoraja and Hubraja to vacate the place 
where the said Beni Madho Singh used to 
live as he required the place. This notice 
was on November f, 1924, and it gives 
reason to belisve that Beni Madho Sifgh 
treated them as his children as they lived 
with him butit also shows that Jadunath 
Singh did nct admit that they had any 
right. Others, too, regarded Jadunath Singh 
and not Shambhu as the heir of Beni 
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Madho Singh. Exhibit 88 shows that 
Raghupal Singh in 1925 sued Jadunath Singh 
on a debt of Beni Madho. Singh and in 
para.2cf the plaint Jadunath Singh is 
referred to as the brother and heir in 
possession of the property cf Beni Madho 
Singh. Even defendant No.3 in his state- 
ment has made an admission of a similar 
fact when he said that the funeral cere- 
monies at the deathof Beni Madho Singh 
should have been performed by Jadunath 
Singh, but he did not do so. If Shambhu 
.was the legitimate son of Beni Madho 
Singh, it was his duty and not that of 
Jadunath Singh to perform them, and 
P, "W. No. 13 and P. W. No. 15 say 
that Jadunath Singh did actually: per- 
form them. (After examining the evi- 
dence his Lordship continued further). 
At is true that most of these witnesses 
are very vague about dates and make 
discrepant statements about them, but it 
must be remembered that when they do 
‘80 they are talking of events which took 
place more than 50 years ago. 

- The defendants, on the other hand, 
have brought no evidence of any real 
Value to prove that Shambhu and his 
“brother and sisters were or could have 
been thechildren of that Thakurain. At 
one stage it appeared that the defendants’ 
case was going to be that Mahabir and 
‘the other children were not children of 
that Thakurain but of a second wife of 
Beni . Madho Singh, a daughter of Darshan 
Singh of Khorihar. This is shown by the 
geTces-exsmination of P. W. No, 23, Rampal 
Singh, and itself indicates that the defend- 
ants did not believe Shambhu to be the 
son of that Thakurain presumably because 
she had. died too long ago. 

J, therefore, tind nothing to support the 
case of the defendants that Shambhu is 
the legitimate son of Beni Madho Singh. 
It does look as if he was the illegitimate 
„son Of Beni Madho Singh for with his 
sisters he was living in the house of Beni 
„Madho Singh when the latter died and he 
usually referred to himself as the son of 
‘Beni Madho Singh and others also called 


-him the son cf Beni Madho Singh. Whe- 


ther he was or was not is immaterial 


„once it is shown, as itis in this case, that 


even if he was his? 
legitimate son. i 
I, therefore, decide issue No. 3 as fol- 


son he wasnot his 


WB: 
(a} Bheo Bakhsh Singh was the second 
son of Udaut Singh and Guman 


2 _ Singh was the third, and 
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(b) and(c) Shambhu Singh isnot a 
legitimate son of Beni Madho 
Singh but may have’ been his 
illegitimate son. 

I have also decided that I find Sultan 
Singh tobe the elder brother of Kali Din 
Singh, but this is only material as destroy- 
ing on other points the evidence of wit- 
nesses who say that Kali Din Singh was 
elder scn of Guman Singh and Sultan Singh 
was the younger son. 

Issue No. 6.—The facts which will have 
to be referred to for the decision of this 
issue will have a considerable bearing on 
Issues Nos. 2,4 and 10 also, 

The case of defendant No. 3 is that 
Chaudhari Raghunath Singh was with his 
cousins, Sultan Singh, Kali Din and 
Dhaunkal Singh, a member of a joint 
Hindu family which had held, before the 
Annexation of Oudh, the estate for which 
settlement was made by the British 
Government with Raghunath Singh, andso 
it must be deemed.that he held it in 
trust for the benefit of the joint family. 
Therefore, it is argued for defendant No. 
3 that the estate must be treated as non» 
talukdari property. . 

The plaintiffs allege that the talugdari 
estate is governed by the Oudh Estates Act 
I of 1869 and what is non-taluqdari ia’ 
governed by family custom of gaddinashini 
and, therefore, the plaintiffs are also entitl- 
ed to it, ` a ag : 

Defendants Nos, 1 and 2are in agreement 
with them as regards the alleged taluqdart 


estate, but say thatthe non-talugdart pro- 


perty is subject to Hindu Law. A 

The heirs of Ohaudharain Mithan Kunwar 
are the heirs of her husband, but if she 
perfected her title to the property in suit 
by adverse possession, then she was 
entitled to dispose of any part of it by 
will or by wakf in favour of defendants 
Nos. 4, 5, 7 and 8. 

The case of the members of this family, 
other than the talugdar, has throughout 
been that ihe family was a joint Hindu 
family and the talugdari estate should be 
considered as the property of the joint 
family and not of the talugdar. This 
has been asserted even by the plaintiff 
Jadunath Singh in Ex. 43, the plaint in the 
suit against the Chaudharain in 1880 when 
she was believed to have adopted Anrudh 
Singh. In para. 2 of the plaint it is 
stated that the taluga Pahrauli remained 
as ancestral property in the joint posses- 
sion of the descendants of Udaut Singh 


. till 1266 Fasli, but asummary settlement 


1938 ; 


had been made with Raghunath Singh 
a sanad was granted’ by the Government 
to him ‘and his name was entered in List IIL 
prepared under Act Iof 1863 and the plain 
tiffs got maintenance. 

The plaintiffs now, however, rely on 

certain other documents which are the 
following. 
_ Exhibit 170, dated December 14, 1859, 
a reply by Raghunath Singhto an enquiry 
as to the custom inthe family. He stated 
that from nine generations the family had 
been holding the post of Chaudhrahi of 
Pargana Khiron and the eldest son always 
entered into posseseion and occupation 
of it and it was not divided with the 
younger or youngest brothers. From -the 
time the estate was formed, the applicant 
had been in possession thereof according to 
the old custom regarding the holding of the 
post by the eldest son. 

By Ex. 52, dated February 1, 1860, 
Ragbunanth Singh again stated that after 
his death the ilaga should be maintained 
as a whole and without partition in the 
family in the name of the eldest son, 
Chaudhari Balbhaddar Singh, according to 
the custom of the raj and gaddi. 

In reply to yet another letter enquiring 
about the succession to taluqgdar Raghunath 
Singh answered by Ex. 157, dated Decem- 
ber 19, 1860, that the custom of his 
family was that after the death of the 
father the eldest son becomes owner of the 
estate, 

In 1869 , Sultan Singh and Dhaunkal 
Singh put in aclaim for 2/3rds of taluga 
Khiron and this is contained in settlement 
file No. 33 of 1870 in which is Ex. 184, a 
decision of the British Indian Association 
to whom if was sent. It will be instructive 
to read it to see what claim was then made 
and what answer was made to it by the 
taluqdar in whose favour was the decision 
of the British Indian Association and there 
18 an order of Col, Barrow on that file. 
The result was that the applicants failed 
and merely got maintenance which, how- 
ever, they had already been in fact enjoy- 


g- 

Defendant No. 3 refers toa number of 
documents showing that Sultan Singh, ete., 
claimed a share in the taluqa from the very 
beginning. 

The earliest in date is Ex. 27 a decision 
of Mr. Oapper, dated August 18, 1860, which 
is referred to inthe other later documents. 
That decision is itself a revision of some 
prior decision by him. Other similar docu- 
ments are Exs, 213 probably of May 4, 1869; 
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Ex. 214 cf September 22, 1867, Ex. 34 of 
February 19, 1871, which refers to Ex. 184, 
Ex. 151 of February 18, 1863, Ex. 152 of 
March 10, 1863, Ex. 172 of October 19, 1865, 
which refers to Ex. 27, Ex. 189 a judgment 
of June 7, 187, and Ex. 215 proceedings of 
the Court of the Settlement Officer, dated 
September 21, 1837. Allegations made in 
these various documents are that the family 
had been joint till the year 1266 Fasli 
and Raghunath Singh had obtained the 
settlement without objection by other 
members of the family, but when he had 
got the sanad, he refused to give his cousins 
anything and in 1266 Fusli by the order 
of Mr. Gillan who was apparently Deputy 
Commissioner, Sultan Singh, etc., gave up 
Possession and then Mr. Capper gave them 
some land for maintenance as is shown in 
Ex. 27. There is certainly evidence to show 
that the family was working together and 
even that they were regarded as a joint 
Hindu family with joint Hindu property. 
Exhibit C 6, dated December 17, 1856, is 
a bond possibly amounting to a mortgage 
executed in favour of Kali Din by Wali 
Mohammad Mirdaha. It is to the effect 
that if certain money was not paid, the 
executant would put the said Chaudhri 
Kali Din in possession of his taraf in 
village Haripur. Now this Haripur Mirdaha 
is one of the villages in list A of the plaint 
forming the talugdari estate. We find that on 
November 25, 1858, when the first summary 
settlement was about to take place, some 
enquiry had been made from a Qanungo 
and he made a report’ Ex. 8 in reply giving 
the prior history of ‘this taluga Pahrauli. 
It is to the effect that it was included once 
in the taluga of Simri and in 1826 Raghu- 
nath Singh, as it was his ancestral 
village, got if excluded and held it as 
Tahsil mahal, Various things. happened, 
and eventually as the revenue was not paid 
in 1459 Fasli, a gabuliat was obtained from 
Beni Madho Bakhsh and it was hypothecat- 
ed to him. In 1253 Fasli that is to say, in 
1855 or 1896, Raghunath Singh paid up the 
mortgage money and executed a qabuliat. 
In 1264, during the British rule, settlement 
was made separately in the name of 
revenue papers, and in 1265, that is to say, 
in 1857-58, Beni Madho Bakhsh again 
entered into possession which continued 
upto the time that this report was written, 
that is to say, till November 29, 1:51. “With 
this report is a list of various vidlagesnow 
forming part of the property in suit and 
there are some important entries. Against 
Khiron it is stated this is ancestral village, 
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butit is the hissadari of other brothers (really 
cousins) also. The same remark is made 
about Kamalpur although unlike Khiron, 
which is entered as ancesiral, it is entered 
as held under mortgage and the same is 
the entry about Lalpur. About Mirzapur 
which is entered as ancestral village, there 
is anote that it is hissadari also of other 
brothers. Mohanpur which is entered as a 
village held under mortgage is also men- 
sioned as one where the brothers have also 
shares and this applies also to Narindpur 
which is held under a Mustajri lease. 
Haripur Mirdaha is also mentioned as a 
village where other brothers have a share 
and this is that village that was mortgaged 
to Kali Din some years previously. On the 
other hand, about certain villages Raghu- 
nath Singh alone appears io have been 
entered as owner—the entry being that the 
village was purchased by Raghunath Singh 
‘and at the end of 1264 Settlement was made 
in his name. As regards two Villages Kishan 
Khera and Khajowa, it is not clear whether 
the remark is that this village is of Beni 
and his brothers or whether it is meant 
to read merely “of his brothers also.” 

On December 14, 1858, Raghunath Singh 
alone asked for settlement as is shown by 
Exs. 9 and 10. He gives also the prior 
history but doesnot mention his cousins as 
having any right in the various villages. 
Exhibits 11 and 12 show that it was pro- 
pdsed.to settle the 22 villages which formed 
the taluqdari estate with Raghunath Singh 


‘and he executed a qabuliat Hxa.15 and 16. 


In the. month of December, 1858, when 
Raghunath Singh also agreed to deposit 
arms aš iag shown by Ex. 162, he agreed to 
‘certain terms to obtain the ilaga as is 
shown by Ex. 163. The matter was sent 
up to the Commissioner and the Ohief 
Commissioner and on May 1, 1859, settle- 
ment with him was sanctioned. 

During this period other members of the 
family were working with him or for him. 
Exhibit 158 dated January 31, 1859, shows 
that there was some question of profits bet- 
ween ‘Raghunath Singh and one Ram 
‘Bakhsh and the Tahsildar recorded the 
statement of Raghunath Singh. In Ex. 167 
‘dated August 7, 1859, Dhaunkal Singh, 
‘signing as cousin bf Raghunath Singh, 
taluqdar agreed to pay the money due by 


' Raghunath Singh to Ram Bakhsh, On Feb- 


ryary 12, 1858, certain persons filed a suit 
against Raghunath Singh about the zemin- 
dari of Mouza Dukhanha, one of the 
taluqdari villages in suit, and the parties 
“agreed to arbitrate. On February 16, 
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1859, there was a similar dispute about 
village Khajowa—the opposite party, being 
one Darshan Singh. Kali Din Singh made 
a statement which he signed as tne cousin 
of Chaudhri Raghunath Singhin which he 
stated that Khajowa stood mortgaged with 
them and in Ex. 16s, dated February 19, 
1859, the Tahsildar reported to a superior 
officer that as regards the claim of Darshan, 
Singh against Chaudhri Raghunath Singhs 
Kali Din had stated that Raghunath Singh 
was suffering from paralysis and was not 
in his.proper senses and Darshan Singh 
should be asked to wait till Raghunath Singh 
had recovered. This was about Khajowa 
Village, also one of these talugdari villages 
and Hx. 151 is a statement by Kali Din in 
similar proceedings about Baraula, Kishen 
Khera, another of these taluydari villages 
and Khajowa where he stated that the 
zemindars of the aforesaid villages might 
pay them: that if the zemindars paid them 
profits, rateable money could be paid. 
Exhibit 164, dated May 17, 1859, shows 
that Kali Din verified a qabuliut of one of 
the villages and so is Hx. 165 about another, 
while Eg. 166 is a receipt for a settlement 
paita signed by Raghunath Singh by the 
pen of Kali Din Singh. Exhibit 167 
shows that Dhaunkal Singh, signing as 
cousin of Chaudhri Raghunath Singh, that 
he agreed to pay in two instalments the 
rateable money claimed in the suit against 
Ragaunath Singh. 


On October 29, 1859, Raghunath Singh 
got a sanad ‘and soon after that troubles 
started in the family for we tind in Ex. O-17 
that Raghunath Singh, Sultan Singh and 
Dhaunkal Singh agreed to appoint certain 
arbitrators and to accept their arbitration 
for the decision in settlement of the case 
of shares of themselves and of Kali Din 
who apparently was not present on tuat.day 
and, therefore, did not sign the application. 

It seems then that after this Raguunath 
Singh went back on the agreement and 
then start a series of applications which 
went on for years by which Sultan Singh, 
Kali Din and Vhaunkal tried to get what 
they considered to be their rights in this 
tatugdart estate. 


It was held in those days by the Courts in 
India that when a sanad had been given 
to one person other members of the tamily 
had no rights in the estate except to get 
something as maintenance. Hence we get 
Ex. 27 giving Sultan Singh, ete, certain 
groves. ‘Tuere are various documents show- 
ing that these claimants got inferior rights 
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in lands which would constitute an income 
of Rs. 1,200 a year. 
There is one more document on which 
defendant No, 3 relies and this Eg. O-1 
which purports to be an agreement between 
Sultan Singh, Kali Din and Dhaunkal 
Singh and Raghunath Singh to the effect that 
the summary settlement was pending and all 
of them claimed a division of the ilaqa. 
There was a danger of Government de- 
priving them of the ilaga so they all agreed 
to remain in possession and occupation and 
to bein profit and loss as before and no 
claim for settlement against Raghunath 
Singh would be made from the others. 


This dccument I am not prepared to find 
to have been proved to be executed by 
Raghuvath Singh. As I have shown 
already on August 18, 1860. Mr. Oapper had 
revised some prior order giving maintenance 
to Sultan Singh and even after that there 
were renewed applications for a share in 
the estate. It was not, however, till 
August 5, 1661, that any reference is made 
to this agreement. On that date it was 
filed jin Court as is shown by Ex. 198. 
Raghunath Singh, I should say, had already 
died but the karinda for his successor says 
that he knew nothing about it and it must 
be forged. This karinda was Sheo Sahai 
who, as I have already stated, was fully in 
the confidence of Raghunath Singh and 
ought to know of it. It bears no signature 

. of Raghunath Singh but only aseal, and 
the impression of this seal is not shown to 
be similar to other impressions of a seal of 
Raghunath Singh. Even if it was the 


impression of a seal of Raghunath Singh, it: 


would not have been impossible to have 
obtained the seal which belonged to 
Raghunath Singh, As for 6 years no men- 
tion was made about this agreement 
inspite of claims being made for which it 
would have been excellent evidence, I am 
not satisfied that this agreement was exe- 
cuted by Raghunanth Singh. 

A number of decisions have been quoted 
to me: Mst. Thakurain Sookraj Koomar v. 
The Government and others, 14 Moore's 
Indian Appeals 112 (5), Raja Mohan v. Nisar 
Ahmad Khan, 60 I. A. 103 (6), Hurpurshad 
v. Sheo Dayal, 31 A. 259 (7), widow of 
Shanker Sahat v. Rajah Kashi Prasad, 4 


(5) 14 MTA 112; 2 Sar, 705 (PO). 

(6) 60 IA 103; 143 Ind, Cas. 395; AIR 1933 P O 
95; 64 ML J 455; (1933) M W N 203; Ind. Rul, (1933) 
P C 156; 8 Luck. 65; 100 W N 601 (P O). 

(7) 3 I A 259; 3 Sar. 611; 3Suther. 309; 26 W R 
(P 0) 55 Œ 0). 


JADUNATH SINGH V. BISHESHAR SINGH 


“OUDHA) 965 


I, A. 198 (8), Tha koor Hardeo Bakhsh Singh 
v. Thakoor Jawahir Singh 41. A.178 (9), 
Thakoor Hurdeo Bakhsh v. Thakoor Jowahir 
Singh, 61, A. 161 (10), Shankar Bakhsh v. 
Hardeo Bakhsh, 16 I. A.71 (11), Thakur 
Shere Bahadur Singh v.Thakurain Dariao 
Kuar, I. L. R. 3 Cal. 645 (12), Seth Jaidtal 
v. Seth Sita Ram, 81. A. 215 (13), Thaku- 
rain Ramanand Koer v, Thakurain 
Raghunath Koer, 91. A. 41 (14), Pirthi Pal 
Singh v. Thakur Jewahir Singh, 14 I. A. 
37 (15\, Hasan Jafar v. Muhammad 
Askari, 26 I. A. 229 (16) and Maharaj 
Kedar Nath v. Thakur Ratan Singh, 37 
I. A 161 (17). 


The facts in these various cases are 
different but, the general principle appears 
to.me to bethat if settlement was made 
by Government with a certain person and 
he was in fact holding the estate for 
himself and others had a right in that 
property; their right continued even if a 
sanad was granted to this estateand even 
if subsequently it was entered in one of 
the lista of the Oudh Estates Act of 1869, 


It would appear from Ex. 8 that at the 
time this settlement was being made, the 
family had for.the time being lost pos- 
session of the estate. In 1264 settlement 
was made separately in the name of the 
revenue papers whoever they were and in 
1265 Fasli Beni Madho Bakhsh had taken 
possession and had continued up to Novem- 
ber 29, 1859. 


QOonsidering all this evidence I am of 
opinion that the family was joint before 
the annexation of Oudh and the presump- 
tion would then be thatthe family estate 
was subject to ordinary Hindu Law. 
Even a Hindu joint family may hold an 
impartible estate as was the case in 
Shiba Prasad Singh v. Rani Prayag 


(8) 41 A 198; 3 Suth. 4; 3 Sar. 289 (P ©). 

(9) 41 A178; 30522; 3 Suther. 427; 3 Ind. Jur 
337; 3 Sar, 704 (P 0). 

(10) 6 I A 161; 30 522; 1 sar, 10 (P 0). 

(11) 16 LA 7); 18 O 397; 5 Sar. 299; 13 Ind. Jur. 


93 (P 9: 
(12) 3 0 645; 3 Sar. 789; 3 Suther. 472; 3 Ind, Jur, 
67 (PO). 
(13) 8 I A 215; 4 Sar. 29? (PO). 
(14) 9 I A41;8 0769; 1LO0L R119; 4 Sare3ié; 
6 Ind. Jur. 328 (P O) 
(15) 14 I A 37; 14 0 493; 4 Sar. 758; ll Ind. Jur. 
232 (P O} 7 é 
as) 28 IA 229; 26 GO 879;40 WN 65;"7ear. 550 
(PO). 
(17) 37 I A 161;7 Ind. Oas. 648: 32 A 419:14 © 
W N 183; (1910) M W N3ll; 8MLT 193; 120 L 
J 225; 12 Bom. L R 656; 13 O O 333;20 M L J 900 
(PO. 3 


“Kumari Debi, 591. A. 331 (18) but 
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the 
burden of proving that there was a custom 
superseding Hindu Law lay cn the plaintiffs. 
As has been statedin Hurpurshad v. Sheo 
Dayal, 3 I. A. 259 (7) such custom must be 
ancient, certain and reasonable and being 
derogation of the general rules of law 
must be construed strictly. The only 
evidence that there was such a custom 
appears in those declarations Egs. 170, 52 


. and 157 and I do not consider these to 


behalf of the joint family so 


. property, but Ido not think 


. Singh applied for settlement with 


be sufficient proof. It has been held in 
Hurpurshad v. Sheo Dayal, 3 I. A. 259 
(7) tbat : . 

“the sanad and summary settlements were a mere 
grant by the Government to one member of the 
family of property which belonged to the family 
jointly, and were not intended to enure to the 
solo benefit of the grantee, and did not affect the 
rights of the family. As regards such property 
which was not previously part ofthe family estate, 
it was granted for services presumably rendered 
with the use ofthe joint family funds, and could 
not, therefore, be separate ‘self-acquired property 
within the meaning of Hindu Law." 


Althongh in the present case the family 
had temporarily lost its estate when the 
summary settlement was being made, I 
think it must still be held that the grant 
was made to Raghunath Singh because 
that property had originally been held by 
him and as it was then held by him on 
after the 
grant he held it on behalf of the family. 
if this constitutes a trust, nevertheless 
defendant -No. 3 fails in his case because 
the acceptance of guzara amounta to a 
discharge of the trust. It was held in 
Mst. Indar Kuar v. Mst. Nand Rani Kuar, 
10 O. L. J. 657 (19) that when a trust was 
established but 
partition of his estate and in lieu of the 
said claim he accepted an annuity that 
trust was discharged. In this case there 
was a guzara even while Sultan Singh, 
Kali Din Singh and Dhaunkal Singh were 
pursuing their claims for a share in the 
that makes 
any difference. In addition to this; the 
case of defendant No. 3 also fails for 
other reasons. When the taluqdar refused 
his cousins any rights in the estate, they 
took steps to assert their righis. 

On February 18, 1863, in Ex. 151, 
Sfltan Singh, Kali Din and Dhavunkal 
them 


°(18) 59 I A 331, 138 Ind. Oas, £81; Ind. Rul. 


(1932)° PO 263; 63 ML J 196; 9 O W N691;4 I. 


R 1932 P O 216; 36 O W N 1046; 560 LJ 92, 36 


“LOW £66; (1932) M W N 923; (1982) A L J 919; 13 
“P-L T 659; 34 Bom. L R 1567; 59 O 1399 (P 0). 


- -~ (19) 


10 O L J657; 80 Ind. Oas. 333; A IR 1924 
Oudh 273; 10 O & AL R1424;10 W N 67, i 
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on the ground that when the -family had 
not been dispossessed of the estate, the 
family was joint and had remained joint 
till 1266 Fasli and the property was 
going to be partitioned (which is a 
reference to Ex. 0-17) but the taluqdar 
then heard that the person in whose favour 
settlement had been made was safe till 
the next settlement. Reference is also made 
in this exhibit to the applicants having 
been given land for their. maintenance but 
that, they stated was not enough and every 
one knew that they had been joint with 
their brother. What apparently the 
applicants wanted was a partition of the 
estate but what, ab any rate, is clear is 
that they alleged that the taluqdar had 
been holding on behalf of tie family and 
they were entitled to a share in the estate 
accordingly. Their claim was dismissed 
by the Settlement Officer as is shown by 
the last partof Ex. 151 which is also 
Ex. 49. Almost at the same time, that 
isto say, on March 10,1863, as is shown by 
Ex. 152, there was a claim by Sultan 
Singh, Kali Din Singh and Dhaunkal Singh 
against Chaudhri Balbhaddar Singh that 
their pcssession and occupation as joint 
owners in the past, as they had always remain- 
ed, be restored in the ilaqa. Reference is 
made to a condition inthe sanad that those 
persons wno have a share in the ownership 
under the subordination of the talugdar 
shall have their rights of possession main- 
tained, butit is clear that this application 
went further than that and actually claimed 
a sharein full proprietary rights based 
on previous joint possession, that is to 
say, on the doctrine of trust. This claim 
was rejected by the Assistant Settlement 
Officer as is shown by Ex. 150 and 
although there was a first and a second 
appeal, both were rejected as is shown by 
Ex. 235, the decision of the Financial Oom- 
missioner of Oudh. The proper remedy 
for the claimants then was to apply for 
permission to appeal tothe Priyy Council 
as was done in those cases which have 
been quoted to me but it was not done. 
As is shown by the preamble of Act XVI, 
1865, before January 1862, the date of the 
introduction of the Code of Civil Procedure 
into Oudh, jurisdiction about the rights 
to land was of the Courts of Revenue and 
the second section of that Act shows that 
during settlement all land suits -came to 
the Revenue Oourts, that is to say, to the 
Court of the Settlement Officer. Rae 
Bareli Settlement Report at pe 103 states 
that the Assistant Settlement Officer after 


1938 


a time .was invested with full powers and 
the fact that in thiscase the decision of 
the Assistant Settlement Officer was never 
questioned on the ground of lack of juris- 
diction and there was, on the other hand, 
an appeal to the Commissioner followed 
by a second appealto the Financial Com- 
missioner shows that Mr. Langhad full 
powers. 

I am, therefore, of opinion that his deci- 
sion operates as res judicata and the -ques- 
tion of the third defendant having a right 
in the estate because the talugdar was 
holding the estate for the family, be that 
regarded as a trust or not, cannot now be 
re-opened. 

It bas been urged that the decision 
Ex. 49 also operates as res judicata because 
it was an application to Government for 
settlement and Raghunath Singh derived 
such rights as he had from the British 
Government as grantee that decision too 
operates as res judicata. 

I need not consider this question as I 
think that while there may be doubt 
about this, there can be no doubt as 
regards the proceedings which were decid- 
ed by Exs. 150 and 235 for there was a 
regular plaint against Balbhaddar Singh 
which was decided by the Settlement 
Officer who had the power to decide it and 
there was a final decision of the Financial 
Commissioner. Even, however, if these 
decisions donot operate as res judicata, 
and even ifthe acceptance of that guzara 
was not a discharge of the trust, 1 do not 
think that the defence of the third defend- 
antcan be accepted now. Whatever, may 
have been his rights in the year 1858 or 
1859, at any rate from the moment that 
he gota sanad, if not before, Raghunath 
Singh held the estate adversely to the 
predecessor of defendant No. 3. Any suit 


brought by defendant No. 3 on the 
basis of such rights as his father 
had in 1858 would now be barred by 


limitation. He hasin fact no subsisting 
title now and cannot, therefore, defeat the 
right of the plaintiffs. 

The property in List A of the plaint is 
entered in List I and in List III prepared 
under -Oudh Estates Act and, thérefore, the 
rule of lineal primogeniture applies and by 
thatrule the plaintiff No. 1 is entitled to a9 
much of the property as forms part of the 
original taluqdari estate. 
` As regards non-taluqdari, the plaintiff 
has to prove custom. He has admitted that 
there is mo tribal custom. He has also 
admitted that the family custom, if any, does 
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not apply in the case of property belonging 
to members of the family other than the 
taluqdar. He basis his claim on those state- 
ments of Ragunath Singh. Exs. 170, 157 and 
52. On the other hand Ex. A-20 shows that 
there was a suit about a market in which the 
plaintiffs were Sultan Singh, and Dhaunkal 
Singh and the defendant was Balbhaddar 
Singh, the taluqdar. It was held there that 
the Gunj was made by Guman Singh, when 
the family was undivided and the income 
was enjoyed by all. The ptaintiffs were, 
therefore, given a decree asto their rights 
in this Gunj. : 
C-7 isa report of the qanungo, dated 
November 30, 1859, that though the Parauli 
estate was entered in the name of the eldest 
son, tte shares were equally divided among 
all the brothers. This report precedes in 
time Ex. 170, the first of the declarations 
of Raghunath Singh, and is itself preced- 
ed in time by Ex. 8, dated November 29, 
185%, to which I have already referred. 
There is nothing to show that his father or 
he had alone inheriled property from his 
own father to the exclusion of other mem- 
bers of the family. It is true that in Hix. 10, 
Raghunath Singh referred to certain villages 
being ancestral, and the gqanungo who made a 
report Ex. 8, also referred to some villages 


. being ancestral, but the ganungo also stated 


that other members of the family had a 
share in these ancestral villages. It would 
appear from that report that Raghunath 
Singh recovered the villages from another 
taluga and added others to it, but we know 
thatone wus a village which had been 
mortgaged to Kali Din Singh himself There 
must be very strong evidence to prove cus- 
tom that superseded ordinary Hindu Law. 
Iam unable to hold that the evidence ‘in 
this case is sufficient to establish-that cus- 
tom. 

It is admitted that if Hindu Law applies, 
Plaintiff No. 1 is entitled to one-third, Bishe- 
shar Singh to another third and Himmat 
Bahadur to the remaining third. 

I. therefore, decide Issue No. 6 as fol- 
lows :—- 

‘Lhe trust, if any, was discharged by the 
acceptance of guzara and further the de- 
fendant No.3 cannot as some 80 years have. 
elapsed, allege that the trust still subsists. 

I decide Issue No. 10 as follows : 

The claim of defendant No. 3 is barred 
by res judicata asstated above. °. `° 

I decide Issue No. 4 as follows : 

Chaudhrain Mithan Kunwar came into 
possession of the estate as widow of Bal. 
bhaddar Singh, excepting what she bought 


908 
fromi profits, and not without any right 
and so there was no adverse possession. 

I decide Issue No. 2 as follows : 

The plaintiff No. lias the nearest male 
agnate according tothe tule of lineal pri- 
mcgeniture ard ke is, therefore, entitled to 
so much of the property in suit as is taluq- 
dart property. 

Under Issue No. 2 (b) I find that the plaint- 


if Ne. Lis entitled under Hindu Law to’ 


one-third of the property which is not taluq- 
dari property subject to tke decision which 
I shall shortly give about the validity of 
the waqfs and the will. 

Ifind that there is no custom of gaddi. 
nashini and I finally find that the primo- 
geniture sanad has been superseded by the 
Oudh Estates Act and it is under the latter 
that the plaintifi No. lis entitled to the 
taluqdari estate. l 

Issue No. 1. 

The defence of trust having failed, all 
the property in List Ais a taluqdari estate, 

As regards List CO the only one as to 
which there is a difference of opinion is 
Item No. 2a) namely Mobal Ohaudhrain 
Mithan Kunwar. It is admitted that there 
was land called patti gharib in Merui which 
was part of the talugdari estate on which 
the revenue was Rs, 188. No evidence has 
been brought to show that this Mohal 
Chaudhrain Mithan Kunwar corresponds 
to patti gharib except the revenue of Rs. 220 
which now would more less correspond to 
the Rs. 188 revenue of -patit gharib. There 
is on the other hand no evidence that Mohal 
patti gharib was ever sold to any one else, 
and the fact that no other part of the taluq- 
dari estate has been gold from 1858 to the 
present time, I think establishes the proba- 
ae that merui patti gharib was also not 
sold. ° 

In the circumstances, I come to the con- 
clusion that merui patti gharib is now iden- 
tifiable as Mohal COhaudhrain Mithan 
Kunwar and this also forms part of the 
taluqdari estate. 

List B is composed of houses. No. lis a 
taluqdari house which originally went with 
the estate but which Chaudirain Mithan 
Kunwar to an unknown extent reconstructed 
and bequeathed by a will. I shall antici- 
pate my decision as regards, this house 
which I shall give in dealing with the will 
by stating now that the reconstructed house 
must be held to be the talugdar's house 
which goes with the estate. 

The second house is said to be a taluq- 
. dari house with appurtenances at Jamkoria- 

pur. The only evidence is that of defend- 
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ants and it shows that it was built in the 
lifetime of Chaudbrain Mithan Kunwar by 
Jang Bahadur Singb and his two brothers 
Ran Bijai Bahadar and Iqbal Bahadur. 
Where they got the money is uncertain, but 
presuming even it wasfrom Chaudhrain 
Mithan Kunwar with whom they were living, 
she cculd dispose of the profils of the pró- 
perty of her husband and give money to 
Jang Bahadur and his brothers as a gift. 
The -evidence shows that their mother lived 
in this house and since then implements 
belenging to her sons are being kept there. 
Tt is not shown that Onandbrain Mithan 
Kunwar had ever possession over it and, 
therefore, the plaintiffs are in no way entitled 
to it. 

The third item is the house in Mohalla 
South Jahanabad, Rai Bareli City, and no 
evidence has been given about it: not even 
whetker now itis in existence, It is not 
ehown to be taluqdari property and, there- 
fcre, if it is ia existence, plaintiff No. 1 is 
oniy entitled to one-third of it. 


It is immaterial whether other property 
was acquired by Balbhaddar Singh or 
Thakurain Mithan Kunwar except in so far 
as it bas been disposed of by the will or 
the two wagfs and that will be considered 
then. In all property not tuluqdart proper- 
ty of which Chandhrain Mithan Kunwar 
could not validly dispose by the will or the 
deeds of wagqfs, plaintiff No. 1 is entitled 
to a one-third share. 

Issue No. 5. 4 

The case of the plaintiff as to the will 


which is Ex. D-1 is that the will is invalid 


because it is improperly attested, that is to 
say, because the witnesses of defendants 
that prove attestation are not to be believed, 
and secondly, on the ground that the pro: 
perty bequeathed by Chaudbrain Mithan 
Kunwar was not property that she could be- 
queath. ‘Thirdly I am asked to construe the 
will as bequeathing Rs. 5,000 only out of 
the cash left at the death of the Chaudhrain. 


Suraj Bali Lal, D.-4, W.-8 alleges that the 
Chaudprain signed the will and then called 
the attesting witnesses. D..4 W.9 Cheda 


Prasad says that she showed him 
and Sheo Darshan the will which 
already bore her signature and asked 


them to affix their signature after that she 
had herself showed to them tbe signatures 
that she bad affixed. I see no reason to 
disbelieve this witness or the preceding one 
and I hold, therefore, that there was valid 
attestation. ° 

There remains to be considered whe- 


1938 


ther’ Ohaudhrain Mithan Kunwar could 
bequeath 
(1) ‘the residential housein Khiron, and 
(2) the Kathi of Jarnabagh. 
The house which she calls her residential 
house is a house which was reconstructed 
and according to witnesses of the plaintiffs 
‘is the talugdar’s house. Against this evi- 
dence there is the evidence of one defence 
- witness who alleges that Balbhaddar Singh 
in his lifetime lived in a house jointly with 
Beni Madho Singh and Jadunath Singh and 


this house was constructed by the Ohaudh- . 


rain where previously there had been no 
house. This is contrary to what the will says 
that the Chaudbrain had reconstructed this 
house and I cannot believe this witness. 
How far the Ohaudhrain has reconstructed 
this house is not known, as evidence has not 
been produced whether the reconstruction 
was great or small. Ifshe destroyed any 
building which previously existed, it was a 
house which went with the estate and which 
she had no right to dismantle without re- 
placing it. It wasin fact not opento her 
to deprive the talugdari estate of this house 
which was its appurtenance and to dispose 
of the house which replaced it. 


In my opinion, whatever was the amount 
of reconstruction this house must be held 
to be in law the original house which admit- 
tedly goes with the taluqdari estate and 
the plaintiffs are, therefore, entitled to it. 


The plaintiffs only claim such houses as 
may be called talugdari houses. The 
Jamunabagh house and garden is no such 
house for it was constructed by the Chaudh- 
rain herself with money which was hers 
to disposé of as she liked and there is no 
evidence that she intended to make this 
house an accretion to her husband's estate; 
in fact she disposed of it by will which 
shows that she had no such intention. It 
is not for me in this suit to decide what are 
the rights of the plaintiff No. 1 as owner of 
the site, for this house and garden are on 
taluqdari land, against the person to whom 
the house and garden have been bequeath- 
ed. Thatisa matter which if the parties 
do not come to an agreement, will have to 
be decided later. As successors to the 
estate, taluqaari or non-taluqdari, of 
Balbhadhdar Singh or as heirs of Chaudrain 
Mithan Kunwar, plaintiff No. 1 is not en- 
titled to this house and garden. 


| The third point is the cash item. In the 
will the werds are: 


..; whereas I have now Re, 5,000 only which 
is lying for occasions of emergency so I make 
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this will that this amount, subject to increase ~ 
decrease till my death . . . shall be owned after my 
death by my nephews Ran Bijai Bahadur Singh 
and Vhakur Iqbal Bahadur Singh.” 

A sum of about Rs. 58,000 was found at 
the death cf Chaudhrain Mithan Kunwar 
and the defendants who claim on the will 
claim all on the ground that this corres- 
ponds to those Rs. 5,000 subject to increase. 
till her death, as stated in the will. The 
plaintiffs on the other hand, allege that in 
any case what she intended to leave was 
the sum set aside for emergency whatever 
this sum was at her death, and further that 
she only meant to leave Rs, 5,000 because 
this sum without any mention of increase 
or decrease appears in the certificate of the 
Sub-Registrar. It has been proved that the 
will was read before registration and also 
at registration and that the lady fully 


understood its contents which are in 
simple language. D. 47 W. 1 Dr. Kedar 
Nath Sinha says that the will was 


read out to him in the presence of the 
Chaudhrain and that he even asked her 
a number of questions about the will and 
she answered that she was leaving the 
house where she was living, the cash that 
she possessed, the garden and the kothi 
and the contents of the residential house. 
I ‘am satisfied, therefore, that the contents 
of the will were known to her and correctly 
represent her intentions and the endorse» 
ment of the Sub-Registrar was what he 
understood and may even be an incomplete 
statement of what the lady actually said. 
I am satisfied, therefore, that she meant 
to leave Rs. 5,000 subject to increase or to 
decrease. On the other hand, I am not 
able to hold that she meant to leave every 
anna of the money that would be found at 
her death because she distinctly said in the 
will that she left a sum put aside for 
emergencies and certainly when she execut- 
ed the will, she must have had more money 
available thaa Rs. 5,000 for she had to meet 
daily expenditure, 


I therefore hold that she meant to leave 
whatever was seb aside for the purpose of 
emergency. 


It has not been shown how much nor how 
little was so set aside when she died. A% 
when she had probably less she set*aside 
Rs. 5,000 it is impossible to believe that 
when she had Re. 58,000, no part of this was 
set aside. I know having had to deal with 
reports of the Receivers, that they had 
to pay a sum of Rs. 10,000 revenue 
that was due and over Rs. 3,000 was still 
due to servants which were paid “sub. 
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sequently and the Ohaudhrain had to 
live till the next instalment of revenue 
became due, which would be some three 
months after her death. One has as far as 
possible tocarry out the intentions expressed 
in a will and I am, therefore, I think entitled 
on this material to arrive at a decision as to 
what part of this Rs. 58,000 could be held 
to correspond to the sum set aside for emer- 
gency. Deducting Rs. 14,0°0 for revenue 
and servants, there remain Rs. 44,000. The 
revenue of the estate was about Rs. 25,000 
so the profits might be Rs. 25,000 or 
Rs. 30,000 so that we may deduct about 
Rs. 10,000 for what she would normally 
spend till the next amount of revenue 
came in. This would leave Rs. 34,000. 
Allowing for other possible expenditure I 
think one may safely hold that at least 
Rs. 25,000 constituted a reserve. It might 
“have been more: it could hardly have been 
less—if it was more, the defendant benefi- 
ciaries are at fault for not giving proof of it. 
T find therefore that the will is valid as to 
Rs. 25,000 and the balance must be held to 
be part of the non-taluqdari estate after 
payments of what was due by the Chaudh- 
rain such as land revenue and servants’ 
wages. 
I therefore decide Issue No. 5 as follows:— 
_ Chaudbrain Mithan Kunwar did execute 
a will in favour of defendants Nos.4 and 5 
and the willis valid as to the house and 
garden of Jamuna Bagh other than ths land 
itself and as to Rs. 25,000 of the money 
found in existence at the death of the 
Ohaudhrain, but it is invalid as to the 
balance of the money and as to the 
residential house. There being no mention 
of any contents of any of the houses 
in’ the will itself, the will is not valid 
as to any eontents of any of the said houses. 

Igsue No. 7. 

The waqfs Exs. D-2 and D-3 are only dis- 
puted by the plaintiffs on the ground that 
the property could not be made the subject 
of a wags, 

Exhibit D-2 makes a waqf of two bighas 
of rent free abadi in Khiron proper, on 
which land is the Thakurdwara built by 
the Chaudhrain, an orchard and a pucca 
well and in additione the entire village of 
Mirazpur. Both Khiron proper and Miraz- 
pur are villages forming part of the taluq- 
dari estate and therefore it was not within 
the paver of Ohaudbrain Mithan Kunwar 
to dispose of them. 

Consequently this wag? is not valid, 

The second wagf Ex. D-3 refers to certain 
, numbers in Khiron of an area of 7 bighas, 
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18 biswas and 6 biswansis where thera is a 
temple of Sri Mahadeva Balbhadreshwar 
Swami and further to village Bhitargaon 
thok domi mohal khas. The Chaudhrain 
could not execute a waqf of this area in 
Khiron as it formed part of the taluqdart 
estate and the wagf is invalid to this 
extent. ` 
Bhitargaon is admitted in the plaint to 
have been property purchased by Chaudhrain 
Mithan Kunwar herself. The fact that she 
executed this wagf shows that she did not 
mean this village to be an accretion to the 
husband's estate and as it was brought out 
of the profits with which she was competent 
to deal, the wagf of this Bhitargaon land 


-must be held valid. 


As regards buildings, the position is as 
stated above about the Jamuna Bagh house, 

1 therefore, hold that the wagfs are valid 
only as to village Bhitargaon thok domt 
mohal khas. 

Issue No. 8. 

The deed by which plaintiff No. 1 trans- 
ferred shares as stated in para.13 of the 
plaint has been proved, and it is therefore, 
valid. 

I, therefore, decide issue No. 9 as fol- 
lows :— 

The plaintiff No. 1 subject to the transfer 
made by him in favour of the other plain- 
tiffs is granted a declaration of exclusive 
tight to property in list A, together with 
Item No. 2 (a) of list C, namely, Mohal 
Chaudhrain Mithan Kunwar in village 
Merui and to Item No. l in list B, namely, 
the talugdar’s house with appurtenances at 
Khiron. He is not entitled to the house 
in Jamkoriapur nor to the garden and house 
in Jamuna Bagh nor to village Bhitargaon 
nor to Rs. 25,000 out of the sum found in 
existence at the death of Chaudhrain Mithan 
Kunwsr. As regards the remaining non- 
talugdari property, he is entitled to one- 
third after deducting such amounts as land 
revenue and servants’ wages due in the 
lifetime of Chaudhrain Mithan Kunwar. 

This decree is against all the defendants 
other than Musammat Rukmin Kunwar who 
has no interest in this property but as she 
has taken no part in the case, there is no 
reason to grant her any costs. 

As regards defendants Nos. 4 to 8 they 
have succeeded in part and failed in part 
and this applies also to defendants Nos. 1 
and 3, but the costs incurred by the plain- 
tifs are mainly due to the defences set up 
by defendants Nos. 1, 2 and 3. The plaintiffs 
have failed as regards their claim of ex- 
clusive title. to non-talugdari property but 
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this has.not prolonged much the hearing of 


this ease. 

Taking these facts inté consideration 
defendants Nos. 4 to 8 shall bear their own 
costs. Plaintiffs are entitled to proportionate 
costs against defendants Nos. 1, 2 and 3, De- 
fendants Nos. 2 and 3 are responsible for by 
far the greater amount of the costs, after 
the suit was filed, which the plaintiffs have 
had to incur. They shall pay jointly and 
severally three-fourths of the ecats to which 
plaintiffs are entitled and defendant No.1 
shall be liable for one-fourth. 

The plaintiffs are allowed proportionate 
costs in that they failed to prove exclusive 
right to non-taluqdari property and the 
proportion is the value of taluqdari as 
compared with non-talugdari property in 
suit. 

Counsel fees as to which certificates have 
not been filed within due time are not to 
form part of the costs. 

8. Order accordingly. 


maa 


CALCUTTA HIGH COURT 
Civil Suit No. 954 of 1937 
March 14, 1938 
MONATR, J. 
SATYENDRA NATH SINHA—PLAINTIRE 


versus 
AKHIL OHANDRA BAGCHI—Darenpant 


* Contract—Hire purchase agreement, insufficiently 
stamped—If rendered invalid, 

A hire purchase document would not be render- 
ed invalid, if it is insufficiently stamped, although 
an objection might be taken to its admissibility in 
evidence, 


Messrs. I. P. Mukherjee and D. P. Chat- 
terjee, for the Plaintiff. 

Mr. P. N. Sen, for the Defendant. 

Judgment.—This is a suit for a declara- 
tion that a hire-purchase agreement dated 
April 19, 1937, has been determined by 
breach on the part of the defendant, and 
for an order that the defendant do make 
over to the plaintiffs certain machinery, 
the subject-matter of the agreement. The 
defendant admits having entered into the 
hire-purchase agreement, but he denies that 
the machinery which is the subject-matter 
of that agreement belonged to the plaintiffs. 
He also sets up an agreement entered into 
between the plaintiffs and himself and two 
other persons for the flotation of a limited 
company, He denies having committed 
any breach of the hire-purchase agreement, 
and contends that that agreement came to 
an end by, reason of this alleged agreement 
for thesflotation of a company, 
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The defendant spent some time in Japan 
and while there he ordered machinery for 
tin printing, tin varnisbing and zine grind- 
ing, amongst other machinery, and intended 
to setup a factory cn his return to India, 
He had not the funds to pay the balance 
of the purchase price on the machinery, 
and he therefore came to plaintiff No. 1, 
Mr. Satyendra Nath Sinha, to put him in 
funds and finance these purchases. 
Mr. Sinha apparently took considerable 
interest in the proposed business and made 
various advances to the defendant, Plain- 
tif No. 2 also advanced money, but 
apparently his arrangement was a private 
arrangement with Mr. Sinha, though he ' 
was aware that the money that he was 
putting up was being used by Sinha to 
finance the defendant. The hire-purchase 
agreement was made on April 19, 1937. 

On December 12, 1936, the defendant 
calling himself the “managing director" of 
the Hindusthan Sheet and Metal Works 
wrote to the first plaintiff, Sinha stating 
that he had sent a letter of authority to 
the Oriental Machinery Supplying Agency 
Limited, to deliver machinery to the plain- 
tiff on his payment of the money which 
would fall due. Tue Oriental Machinery 
Supplying Agency were apparently in 
direct communication with the Japanese 
firm of manufacturers, and they wrote to the 
present plaintiffs on December 18, referring 
to the letter of the Hindusthan Sheet and 
Metal Works, to which I have just referred, 
stating that they were agreeable to indent 
for the machinery on the plaintiffs’ advance. 
ing Rs. 1,000 on that day, Rg. 500 on Decem- 
ber 21, and Rs. 1,000 or so on arrival of 
the consignment. They also gave notice 
that they would charge a commission’ of 
one per cent. on the total value of the 
machinery which they stated to be about 
Rs. 7,500. That was the value which had 
been placed upon the machinery by 
Mr. Bagchi, the defendant, both to the 
Oriental Machinery Supplying Agency, Ltd., 
and to the plaintiffs. h 

The plaintiffs paid the Rs. 1,000 on 
December 18, and they made further pay- 
ments of Rs. 300 on January 1, Rs. 315 on 
April 16, Ks. 1,050 om April 19, and Rs, 30+ 
on April 26. Owing to their financing the 
transactioh the machinery came to Calcutta, 
but from the correspondence and fromthe 
evidence it appears that the defendant had 
informed them that he had made advances 
to the mannfacturers in Japan of Rs. 5,000, 
From the defendant's evidence it appears 
that he had made advances to manufacturers 
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in regard to other machinery in addition 
to the machinery with which we are now 
concerned. But it seems clear to me that 
he deliberately deceived the plaintiffs as to 
the extent of the advances that he had 
made in regard to this particular machinery. 
When the invoice was received from Japan 
it appeared that the total value of this parti- 
cular machinery was 8250 yen, and the 
evidence is that the exchange value of the 
yen at that time was Rs. 77-8-0 per 100 yen. 
It also appears from that invoice that the 
only amount. which the defendant had 
advanced with regard to this particular 
machinery was 700 yen or about Rs, 540. 
The machinery was delivered, and on 
May 5, the Oriental Machinery Supplying 
Agency, Ltd., sent in their bill to the present 
plaintiffs showing the commission which 
had been charged ‘on the invoice value 
rather less than Rs. 2,800 and also showing 
the advances which had been made by the 
plaintiff of Rs. 2,695. 

The so-called hire-purchase agreement 
was entered into between the plaintiffs and 
the defendant Bagchi. Mr. Bose, who is 
one of the partners of ihe firm of the 
Managing Agents of the Oriental Machinery 
Supplying Agency, Ltd., has given evidence 
and says that Mr. Bagchi instructed him to 
hand over the delivery orders to the plaint- 
iffs, as the plaintiffs would finance the trans- 
action. Olause 2 of the hire-purchase 
agreement provides that the defendant, 
who is there called the “hirer,” shall pay 
to the plaintiffs, who are called the “owner,” 
on the execution of the agreement, Rs, 500 
and further provides that the hirer shall 
punctually pay to the owner, without pre- 
vious demand, the sum of Rs. 2,700 only 
by way of rent for the hire of the machinery. 
The clauge continues, “the first payment to 
be made on the thirty-first day of May one 
thousand nine hundred and thirty-seven”, 
and it is provided that the tin printing 
machinery shall form and be the property 
of, and the property in the said goods shall 
be in the “owner”, (that is tosay, in the 
plaintiffs), until all the instalments aforesaid 
are paid by the hirer as aforesaid in full, 
and in the meantime the hirer will be 
trustee of the tin printing machinery for 
the preservation and majotenance thereof 


. for the benefit of the owner. 


Jt would appear then that the transaction 
contemplated that payment should be made 
in instalments, although only one date for 
payment is given, namely May 31, 1937, 
and ibis view again is supported by a 
reference to cl. 6 which provides, “if the 
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hirer shall make default in payment of any 
monthly sum.” It is clear, however, frome 
the final paragraph of the agreement that all 
that the parties contemplated was the pay- 
ment of single one sum of Rs. 2,700 on May 
31, 1937. The other clauses have apparently 
been introduced by the draftsman without 
considering whether they are applicable to 
the particular document which he is draw- 
ing. It is noteworthy that the sum of 
Rs. 2,700 is within Rs.5 of the money ad- 
vanced to the Oriental Machinery Supply- 
ing Agency, Ltd., by the plaintiffs. 

Olause 6 provides that if the hirer shall 
allow a decree against him to remain un- 
satisfied or if he hirer make default in 
payment of what is called the monthly sum 
payable under the document, then the 
owner shall have the right to re-take and 
resume posseasion of the machinery. The 
plaintiffs allege that there have been 
breaches of both these promises. There 
was adecree on January 8, 1937, in favour 
of the Central Bank against the defendant 
and that decree has been executed, but 
satisfacticn has not yet been entered. The 
defendant contends that this is not a breach 
of the agreement because the agreement 
does not state how long any decree should 
remain unsatisfied. The decree was, in 
any event, unsatisfied for several months 
and it appears to me that that was an un- 
reasonable time considering the other 
financial commitments of the defendant 
which have been brought to light in the 
evidence. It is sufficient, however, for the 
plaintiffs to rely on the other breach, viz., 
that the sum of Rs. 2,700 has not been 
paid on May 31, 1937, as provided in 
para. 9, 

The defendant then tries to avoid the 
consequences of his breach by setting up 
an agreement which he says was entered 
into on May 27, 1937, for the flotation of a 
company to utilize the machinery which 
is the subject-matter of the hire-purchase 
agreement. The plaintiffs and the defen- 
dant and two other persons Nagendra 
Bhusan Beed and Naresh Chandra Mazum- 
dar were to float a private limited company 
with a capital of Rs. 50,000. A document 
purporting to be the agreement has been 
tendered in evidence but it is signed only 
by the defendant and by Mr. Mazumdar. 
The first page was initialled by Mr. Mazum- 
dar and by plaintiff No.1 and the defend- 
ant, but the other two parties had not even 
initialled it. It is quite absurd to suggest 
that this is a binding document or that it 
is a concluded agreement. The defendant 


1938 ‘ 
Wi imsolf in his evidence stated that the 
pmolaintiff said to him that the hire-purchase 
agreement Was to be execuied as svcurity 
for the re payment of tne loan of Rs. 2,700 

MMbut that as soon as the company was 
floated, the hire-purchase agreement might 
be torn up. lt is admitted that the com- 
pany never has been floated, and it is 
also clear from the evidence that this 
agreement to float the company was 
never concluded because of the financial 
condition of the defendant. ‘Ine defen- 
dants contention apparently is that he 
has been instrumental in procuring certain 
machinery from Japan, but that the people 
who have financed him are now going to 
get possession of that machinery and 
use it without admitting the defendant 
into partnership or as a shareholder in 
any company that may be floated. The 
mentality of the defendant is well 
illustrated by the letters that he wrote 
as ‘‘Managing Director” of the Hindusthan 
Sheet and Metal Works. His letter-paper 
apparently was headed “Mr. A. O. Bagchi, 
Expert in Printing, Japan”, “Mi. N. O. 
Mazumdar, Expert in Tvy-Making, Japan.” 
Although there was no company, he signs 
himself as Managing Director. He then 
gives evidence that there was a partner- 
ship between him.and Mr. Mazumdar, 
called Hindusthan Sheet and Metal Works, 
and ne has invariably signed as “Managing 
Director” ofthat partnersuip. He suggested 
that Mr. Mazumdar also signed as Managing 
Director but the only document which has 
been produced, Mr. Mazumdar signed, 
“for Managing Director”. His difficulty 
was that he himself could not finance 
the grandiloquent schemes which he had 
contemplated, and now that the people who 
dave financed him wish to exercise their 
tights under the agreement which they 
have made for financing him; Mr. Bageni 
uses every device that ue can think of, 
in order to prevent them from getting 
what they are entitled to under their 
agreement, 


In addition to the defences which have 
been set up on behalt of the defendant, nis 
Counsel took ihe objection that the agreement 
of April 19, whicn bears a one-rupée 
stamp was insufficiently stamped. 
tlon as to whether sucn a plea should be 
taken by a member of the English Kar was 
discussed in a decision which 18 reported 
in Gulzart Lal v. kam Gopal (1), where 


(1) I L R (1937) 1 Oal. 257; 173 Ind. Uas. 263; A I 
R 1937 Cal. 769; 10 R-G 492, 
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Lort-Williams, J. pointed out that: 


“According to the rules laid dowa by the general 
Council of the English Bar, ıt is considered to be 
unprofessional conduct for Counsel to raise an 
objection on the admissibility of a document on the 
ground that it is not stamped, but that there ig no 
such objection to Counsel raising an objection to 
the validity of a document whichis by law rendered 
invalid owing to the absence of stamps. The 
distinction clearly is that in one case Counsel is 
taking an objection which is merely in the interest 
of the revenue authorities and does not touch the 
merits of the case, where as in the other case 
the objection to the validity of, a document strikes 
at the root of the matter and 1s clearly relevant,” 

The fact that this document was insuffi- 
ciently stamped has not beep established, 
but even if it were so, the document 
would not, in my opinion, be invalid, 
although an objection might be taken to 
its admissibility in evidence. On June ll, 
1937, an order was made by this Oourt 
appointing the Oificial Receiver, Receiver 
of the machinery, subject-matter of this 
suit, and on July 5, 1937, an order was 
made on the application of the defendant 
that the Official Receiver was to be dis- 
charged on payment of the sum of Rs. 2,700, 
That payment has uot been made and 
the Otticial Receiver is still in possession. 
The issues were as follows: 

(1) Are the plaintitis owners of machinary 
in suit ? 

That issue is answered in favour of the 
plaintifis. ‘They have always been spoken of 
as owners throughout tne agreement and 
the evidence is that the delivery’ orders for 
the documents were handed over to them 
by and on behalf of the defendant to enable 
them to deal with tne goods as owners. 

(2) The second Issue is—‘‘Was the alleged 
hire- purchase agreement rescinded by reason 
of the agreement dated May 27, 1937, referred 
to in para. 4 of the written statement?” 
Ihave already held that there was ho 
concluded agreement on May 2/,+ 1937, nor 
has that alleged agreement been acted 
upon. 

(3) The third Issue is—“Has the defendant 
committed a breach of the hive purchase 
agreement as alleged in paras. 2 and 6 of the 
plaint ?” ‘The answer is in the affirmative. 

There will be a declaration that the hire- 
purchase agreement of April 19, 1937, has 
been determined by breach on the part 
of the defendant amd that the Official 
Receiver do make over the machinery, 
subject-matter of the suit, mentioned in 
prayer (0) to the plaint, to the plaintiffs. 
‘ne decree to be drawn up expeditiously. 
The defendant must pay to the plaintits 
their costs of the suit. 


D. Suit decreed, 
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BOMBAY HIGH COURT 

Second Civil Appeal No, 593 of 1934 

February 11, 1938 
BROOMFIELD AND San, JJ, 
SUBRAYA KUPPA JOSHI—Puatntire 
— APPELLANT 
versus 

. TIMMANNA SUBRAYA BHATTA 

AND OTHERS— DEFBNDANTS-— RESPONDENTS 

Transfer of Property Act (IV of 1882), as 
amended by Act XX of 1929 s, 92—Effect, if retros- 
pective—Whether applies in case of mortgagor— 
Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
s. 15-D—Sutt under, when mortgage debt has in 
fact been paid up, if can be entertained, 

Section 92, Transfer of Property Act, as amended 
by Transfer of Property (Amendment) Act of 1929, 
ie retrospective in effect, Kanjee & Moclji Bros. 
v. Shanmugam Piliat (6), Lakshmt Amma v. Sankara 
Narayana Menon (7), Jagdeo Sahu v, Mahabir 
Prasad (4) and Ko Pu Kun v.C. A.M. A. L. Firm 
(9), not followed, Tota Ram v. Ram Lali (3), 
Hira Singh v. Jai Singh (4) and Mahammad Hussain 
v. Jamini Nath (5), followed, 

Section 92 does not apply inthe case of a mort- 
gagor. It deals with the rights of a co-mortgagor 
who redeems property subject to the mortguge. 

A suit under s. 13-D, Dekkhan Agriculturists’ 
Relief Act, when the amount of the mortgage debt 
has in fact been paid up, cannot be entertained, 
Shanker Mahadeo v. Bhikaji Ramchandra (1) and 
Krishnajit v. Sadanand (10), relied on. 


8. U. A. from the decision of the District 
Judge, Kanara at Karwar, in Appeal No. 62 
of 1932. 

f Mr. G. P. Murdeshwar, for the Appel- 
ant. . 

Mr. D. R. Manerikar, for Respondents 

Nos. 1 and 3 to 7, 


Broomfield, J.—Thia appeal arises in a 
suit brought by the appellants as plaintiffs 
under s. 15-D, Dekkhan Agriculturists’ 
Relief Act, for an account of two mortgages. 
The suit has been dismissed by the lower 
Courts on the ground thatthe mortgages 
are no slonger subsisting. The mortgages 
refer to seven lots of land. Lots Nos. 1,2 
and 3 were mortgaged in 1900 and lots Nos, 
4to7 were mortgaged in 1902. T'he morte 
gagees under these two mortgages trans- 
ferred their rights to Venkamma, the 
mother of defendant No. 2, in 1921 and 1923, 
respectively. Some years belore this, viz. 
in 19035, the plaintitis’ father purcnased 
lots Nos.3 and 4 at an execution sale. 
That is to say he epurchased the equity of 
redemption in these two lots. shortly 
. before this suit was brought, viz. on 

September 27, 1929, the father of defendant 
No. 1° who was the only survivor in the 
family of the mortgagors, redeemed both 
mortgages by a payment of Rs. 2,900 to 
defendant No. 2 Then the plaintiffs 
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brought their suit for an account unde 
s. 15-D, Dekkhan Agriculturists' Relief Act. 

The finding that such a suit does'not lie i 
in accordance with the decision of Baker, J 
in Shankar Mahadeov. Bhikaji Ramchandre 
(1) although this authority has not beer 
cited in the judgments of the lower Courts 
Baker, J. relied on the provisions of the 
Transfer of Property Act before it war 
amended by Act XX of 1929 and particular 
lyon s, 95 of the Act. He held that the 
owner of a portion of the equity of redemp 
tion who redeems the whole mortgage doer 
not thereby become subrogated to the 
position of the mortgagee but is in the 
position of a charge holder and that a sui! 
tor accounts against him will not lie. He 
relied on the decision of Sir Lawrence 
Jenkins in Vasudeo v. Babaji (2). Mr 
Murdeshwar who appears for the plaintiffs 
appellants before us relies on s. 92 
Transfer of Property Act, which is a new 
section introduced by the amending Act om 
1929 which came into force on April 1 
1930. This section provides as follows ir 
the rst clause thereof : 

“Any of the persons referred to in s. 91 (other tha» 
the mortgagor, and any co-morigagor shall, or 
redeeming property subject to the mortgage, have, Si 
far as regards redemption, foreclosure or sale of suci 
property, the same rights as the mortgagee whos 
mortgage ho redeoms may have against the mortgago. 
or any other mortgagee.” 


The transactions with which we ar 
concerned are all prior to the coming u 
force of the amending Act. But Mr 
Murdeshwar argues that in view of the 
language of s. 63 of the amending Act, the 
new 8. 92 should be regarded as retros: 
pective. Although we consider that there 
is considerable difficulty in construing 
8,63, we are on the whole in agreemenm 
with the view taken by the Allahabac 
High Oourt, Tota Ram v, Ram Lal (3) ands 
Hira Singh v. Jai Singh (4) both Ful» 
Bench decisions, and the Oalcutta Higt 
Court Muhammad Hussain v. Jamini Nath (5, 
that s. 92 is to be regarded ag retrospective, 
as against the view taken by the Higk 
Oourts of Madras, Patna and Rangoon: 
Kanjee & Mooljee Bros. v. Shanmugam 


(1) 53 B 353; 116 Ind. Cas, 225, AI R 1929 Bom 
139; 31 Bom. L R 129; Ind. Rul. (1929) Bom, 321. 

(2) 26 B 500; 4 Bom. L R 178, 

(3) 54 A897; 139 Ind. Oas. 107; AI R 1932 AN 
gh (1982) ALJ 627; Ind. Rul. (1982) All. 524 
(E B). 

(4) -A IR 1937 All. 588; 171 Ind. Cas. 153; I L & 
(1937) All. 880; (1937) A L J 840 and 659; 1OR A 
228; 1937A L R 800 FB}. 

(5) 42 OW N 38; 176 Ind, Cas. 41; A I R 193% 
Oal. 97; I L R (1938) 1al 607; 1, R O25. 
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gila (6), Lakshmi Ammu v. 

Narayang Menon (1), Jagdeo Sahu v. 
Mahabir Phase (8), and Ko Pu Kun v.C. A. 
M. A.L. Firm (9). We donot propose to 
discuss the point in detail because in our 
Opinion £. 92, even if it is retrospective, 
dces not help the appellants here. As I 
have mentioned, the father of defendant 
No. 1 at the time when he redeemed the 
mortgage was the sole surviving member 
of the family of the mortgagors. Section 
92 does not apply in the case ofa mortgagor. 
It does apply in the case of a co-mortgagor, 
but itis a little doubtful, I think, whether 
defendant No. 1’s father can be regarded as 
a co mortgagor within the meaning of s. 92 
because of the- fact that in 1905 the 
father of the plaintiffs had acquired the 
equity of redemption in respect of two of the 
lots. 

However that may be, s. 92 deals with 
the rights of a co-mortgagor who redeems 
property subject to the mortgage. That is 
to say ifthe section applies at all, it deals 
with the rights of defendant No. 1's father 
and defendant No. 1. The argument is that 
the result of defendant No. l's father paying 
the mortgage-debt was that in respect of the 
two plots owned by the plaintiffs, he was 
in the position of a mortgagee and that, 
therefore, by implication the plaintiffs as 
-owners of a portion of the equity of redemp» 
tion are in the position of mortgagors and 
entitled to redeem. That may be a reason- 
able inference so far as rights determined 
by the Transfer of Property Act are con- 
cerned. But it by no means follows that 
the plaintifs are entitled to bring the kind 
of suit which they have brought under 
s. 15-D, Dekkhan Agriculturists’ Relief Act. 
They are seeking a special remedy under a 
special Act and the requirements of that 
Act must be clearly satisied. Under the 
ordinary law of mortgages a suit for 
accounts without redemption cannot be 
brought. Section 15-D provides that any 
agriculturist whose property is mortgaged 
may sue for an account of the amount of 
principal and interest remaining unpaid on 
the mortgage and for a decree declaring 
that amount. Now there is no doubt that 
the plaintiffs are entitled to bring a suit 

(6) £6 M 169; 139 Ind. Cas. 870; A IR 1932 Mad. 
734; 63 M L J 587; (1932) M W N 897; Ind. Rul. 
(1932) Mad. 805; 36 L W 626. 

(7) 59 M 359; 160 Ind. Oas, 137; A IR 1936 Mad. 


171; 70 MLJ 1; 8 R M 607; (1936) M W N 30; 43 
L W 23 (FB). 

(8) 13 Pat. 111; 153 Ind. Cas. 602; A IJR 1934 
Pat. 127; 15 P LT 73; 7 RP 367. 

(9) 10 R 485; 140 Ind, Cas, 156; A I R 1932 Rang, 
197; Ind, Rul. (1932) Rang. 319, 
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for possession of lots Nos. 3 and 4 purchased 
bs them and in that suit they may be 
entitled to have an account taken in order to 
determine the amount which they are to 
pay to defendant No. 1. But by no stretch 
oflanguage can such an account be said 
to be an account of the amount remaining 
unpaid on the mortgage, for the whole 
amount due on the mortgage has, according 
to the findings of the lower Courts which 
are binding on us, already been paid by 
defendant No. 1 to the mortgagee. In that 
connection I may refer to Krishnaji v. 
Sadanand (10) where it was held that a 
suit under s. 15-1) will only lie on the 
presumption that there was a mortgage in 
existence by an agriculturist and an issue 
whether or not a mortgage was in existence 
could not be entertained. A fortiori, it 
would seem such asuit cannot be entertained 
when the amount of the mortgage debt has 
in fact been paid up. 


An alternative argument urged by the 
learned Advocate for the appellants was 
that even if defendant No. 1 is to be 
regarded asa mere charge-holder and not 
a mortgagee, then by reason of.s. 100, 
Transfer of Property Act, and O XXXIV, 
r. 15, Civil Procedure Code, the plaintiffs 
would still be entitled to sue for an account, 
Section 100, Transfer of Property Act, 
provides that all the provisions in the Act 
which apply toa simple mortgage shall, so 
far as may be, apply to a charge, and 
O. XXXIV, r. 15, says that all the provi- 
sions in this order which apply toa simple 
mortgage shall, so far as may be, apply to 
a charge. So far as the provisions of the 
Transfer of Property Act are concerned, 
therefore, and so far as procedure under 
the Civil Procedure Oode is concerned, there 
may be little difference between a morigage 
and a charge, and in certain circdmstances, 
the owner of property may be entitled to 
bring a suit in the nature of a redemption 
suit against the person who holds a charge 
thereon. But the answer to this argument 
is the same as the answer to the first 
argument put forward. Whatever the rights 
of the plaintiffs may be by reason of these 
provisions, it cannot be seriously contended 
that they give them a right to bring this 
special kind of suit “nder the provisions 
of s. 15-D, Dekkhan Agriculturists’ Rélief 
Act. Such’ a suit appears in fact to be 
entirely inappropriate on the facts found,in 
this case, viz., when the mortgages have been 


(10) 26 Bom, LR 341, 80 Ind. Cag, 763;A I R 
1924 Bom, 417, é 


976 


redeemed by payment of the full amount of 
the mortgage debt. 

We think, therefore, the appeal fails and 
must be dismissed with costs. 

D. Appeal dismissed, 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 
. ` 217 of 1936 
October 13, 1938 
WORT AND AGARWALA, JJ. 
SARJUG PRASAD SAHU 
AND OTHERS—PLAINTIFFS—APPELLANTS 
VETSUS 
SURENDRAPAT TEWARI AND OTugrs— 
DEFENDANTS — RESPONDENTS 

Oivil Procedure Code (Act V of 1903), O. VII, 
r. 1l—Applicability to appeals— Memorandum of 
appeal insufficiently stamped—Court must give time 
to make good deficiency before rejecting appeal. 

On the interpretation of r.11, O. VII, Civil Pro- 
cedure Oode, the Court must afford the plaintiff 
time to supply the deficiency in court-fees where 
the relief is properly valued before rejecting the 
plaint; the rule also applies to appeals. Baburia 
Ram Sawari Kuer v. Dulhin Motiraj Kuer, Second 


Appeal No, 289 of 1937 (1) and Achut v. Nagappa (2), 
followed : i 

Held, that the Court below having registered the 
appeal, should have afforded the appellants an 
opportunity of making good the deficiency in the 
“court-fee payable on the memorandum of appeal. 


A. from the decision of the District Judge 
of Baran, dated November 1, 1935, affirming 
that of the Subordinate of Chapra, dated 
August 23, 1935. - 

Messrs. Mahabir Prasad and Jaleshwar 
Prasad, for the Appellants. 

Messrs. Mehdi Imam, A. 8. S. Sinha and 
S. Niamul Hua, for the Respondents. 

Wort, J.—In the litigation out of which 
this second appeal has arisen, judgment 
was delivered against the plaintiffs on 
August 23,1935. The decree was signed 
on August 31, The appellants applied 
for copies of judgment and decree and 
obtained the-same on September 5. 
The Oivil Courts were closed from 
September 27,to October 30, on account 
of the annual vacation. On the 81st 
day, on which the Courts re opened, the 
appellants presented a memorandum of 
appeal which the District Judge directed 
to be registered. The memorandum, 
however, wae insufficiently stamped. It 
bore a stamp of Rs. 1-8-0 .instead of 
stamps worth Rs. 300. At the time of 
presenting the plaint, the appellants fled a 
petition stating that they had been 
unable to obtain the requisite court-fee 

' stamps at the Treasury because the 
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Treasury Officer said that it was not 8 
Treasury-day. The next day the District 
Judge dismissed the appeal for instficiency 
of court-fee. This appeal has, therefore, 
been preferred by the plaintiffs. ie Se 

The question that has been raised is 
whether the matter is governed by O. VII, 
r. 11 of the Code of Civil Procedure which 
empowers a Court to reject a plaint: 

“Where the relief claimed is properly valued 
but the plaint is written upon paper insufficiently 
stamped, and the plaintiff on being required by the 
Court to supply the requisite stamp paper within 
atime to befixed by the Court, fails to do go.” 

Onthe interpretation of this clause 
which has been adopted in the High Oourts 
of India, the Court must afford the plaintiff 
time to supply the deficiency in court- 
fees where the relief is properly valued. 
The question whether the rule applies to 
appeals has been debated in the Courts, 
and,so far as this Court is concerned, 
it was recently decided in Bahuria 
Ram Sawari Kuer v. Dulhin Motiraj 
Kuer, Second Appeal No, 289 of 1937; 
in which the decision of the Bombay High 
Court in Achut v. Nagappa <l, was 
followed. Tue Bombay High Court held 
that the effect ofthe second sub section 
of 8.107 of the Gode of Civil Procedure 
was to make the provisions of O. VII, r. il 
applicable to appeals. That being the 
case, in the present instance the Gourt, 
below having registered the appeal should 
have afforded the appellants an oppor- 
tunity of making good the deficiency in 
-the court-fee payable on the memorandum 
of appeal. 

The order of the Court below is, tuere- 
fore, set aside and the appeal is remand- 
ed toit to be disposed of in accordance 
withlaw. The parties will pay their own 
costs in this appeal. 

Under 6. 13 of the Court Fees Act, the 
appellants are authorized to receive from 
the Collector of Patna, the amount of 
court-fees which they have paid on the 
memorandum of appeal in this Court. 


Agarwala, J.—I agree. 


D. a . Order set asi” e. 


(1) 38 B 41; 21 Ind, Oas. 337; 15 Bom. L R 902, 


1938 
CALCUTTA HIGH COURT 
-Tender No 1185-E of 1938 

June 80, 1938 =. 

: CosTELLO AND Brewas, JJ. 
BHARAT ABHYUDOY COTTON MILLS, 
Lto.—Derenpant No. 1—PETITIONER 
TETSUS 


Maharajadhiraj Sir KAMESWAR SINGH 
; —PLAINTIFF AND ANOTRER— 
RESPONDENTS 


Civil Procedure Code (Act V of 1908), 0 XXXIII, 
«r.l, O. XLIV, r. 1—Word “person” in 0, XXXIII, r.1 
«and O. XLIV, r. | does not include limited company 

incorporated under Companies Act—Such company is 
not competent to Sue or appeal as pauper—Provisions 
of O. XXXIII must be read together. 

The word ‘person’ in the Explanation to O. XX XIII, 
r. l and in O. XLIV,r.1 does not include a limited 
company and application by such company to sue as a 
pauper or to prefer an appeal aga pauperis incompe- 
tent under O. XLIV,r.1. Pharmaceutical Society v. 
London and Provincial Supply Association (33, S. M. 
Mitra v. Corporation of the Royal Vachange Assurance 
(5) and Charles P, Kinnell & Co. v. Harding Wace & 
Co. (6), relied on. Perumal Goundan v. Thirumala- 
rayapuram Jananukoola Dhanasekhara Sanka Nidhi, 
Ltd. (1), doubted. [p. 980, col. 2.] 

Il the provisions of O. KAKI, must be read to- 
gether, not only r 1, but rr.3 and 4 of the Order. 

In order to decide whether in a particular instance 
the word ‘person’ includes an artificial person or a 
corporation ora company, regard must be had to the 
setting in which the word ‘perscn’ is placed, to the 
circumstances in which it is used and above all, to 
the context in which it stands. The scope of the 
meaning of the word ‘person’ depends essentially on 
the connection andthe circumstances in which it is 
used. Ifthere is any presumption that the word 
‘person’ includes a corporation, the presumption is no 
more than ofa slight nature and therefore easily 
displaced. One hasto consider the subject-matter of 
the particular enactment in which the word ‘person’ 
appears and especially the immediate context in 
which it is used in order to decide whether that pre- 
a aes apply or whether it will not, [p. 979, 
col, 2. 

Application fcr leave to appeal in forma 
pauperis. 

Messrs. Chandra Sekhar Sen and Subodh 
Che Basak, for the Petitioner. 

Costello, J.—This is an application for 
leave to appeal in forma pauperis under 
the provisions of O. XLIV, r. 1, Civil 
Procedure Code. The application is made 
by a company incorporated under the 
Oompanies Act called the Bharat Abhyudoy 
Ootton Mills, Ltd., and the respondent to the 
application is stated to be Maharaja Sir 
Kameswar Singh, K, O, I. E., Maharaja 
Bahadur of Darbhanga. There was res- 
pondent No. 2 named in the petition Baidya- 
nath Jha of District Darbhanga who is 
described as defendant No, 2. The matter 
arises in this way. Respondent No. 1, the 
Maharaja of Darbhanga instituted a suit 
against the company claiming a sum of 
eight lacs of rupees said to have been 
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borrowed by the company through their 
managing agents, the firm cf Sital Prosad 
Kharag Prosad and by means of the issue 
of £0 debentures of Rs 10,000 each which 
debentures were secured by an indenture 
dated Mav 4, 1927, and were issued subject 
to and withthe benefits of the conditions 
contained in that indenture. The suit was 
tried in the Court of the Second -Subordi- 
nate Judge at Howrah and wasdescribed as 
Ti'le Suit No. 36 of 1936 and on March 19, 


“1938, the learned Subordinate Judge made 


a decree in favour of the plaintiff. It is 
against that decree that the applicant 
desires to appeal as a pauper. In the 
petition by which the application was made, 
it is stated in para 15: 

“That your petitioner is not possessed of suffici- 
ent means to pay the fee prescribed by law for the 
memorandum of appeal;and that the fee necessary 
for preferring the appeal is Rs, 9,262-8-0,." | 

Tt is then stated that besides the sub- 
ject-matter of the appeal, the petitioner 
is ncw possessed of the properties mentioned 
in Sch. A annexed to the application. 
Then in para. 17 it is set out that; 

“Out of these properties item No. 3 represents a 
sum of Rs. 60,000 due from a firm named Ram Prosad 
Badrinarayan and Ra, 30,000 from another firm named 
Surajnath Onkarmull on acconnt of goods supplied to 
them by your petitioner.” 


There are further particulars given with 
regard to these debts which I need not 
specify. All that need be saidis that the 
petitioners alleged that they are not likely 
to realize anything from there debtors, 
The petition concludes by waking the 
essential averment that there are sub- 
stantial questions of law involved in the 
appeal and that the decree sought to be 
appealed against is contrary to law. It 
is in those circumstances that the peti 
tioner company asks that they be granted 
leave to appeal as a pauper. Tna matter 
originally came before us on May 30 
last, when we made an order that the 
Subordinate Judge of Howrah should make 
an order as to whatthe pcsition of the 
company is and that he should submit a 
repurt to this Court within three weeks 
from the date of our order. The report 
was duly submitted by the Subordinate 
Judge with acovering letter dated June 
21, 1938, and the effect of that report seems 
to be tnat the position of the company 4s 
such that théir total assets consist of a de- 
posit of Rs. 18-120 in the Hongkong 
Bank. Tbe learned Subordinate Judge 
sums up his conclusions by saying: 

“Jn such circumstances it seems clear that the 
company has no properties and no means to pay 
the court-fees for the appeal.” 


978 
“With the report of the learned Judge 
“are enclosed depositions of the witnesses 
‘who’ had been examined before him and 
‘certain, documents and a report of the 
Collector of the district, It may be 
taken for the purpose of our decision in 
‘this matter that the company in the non: 
‘technical sense may be considered to be 
a pauper in that it has no assets and 
‘clearly is not in a position to pay the very 
substantial court-fee which: normally is 
‘requisite for the purpose of bringing an 
appeal against the decree which has been 
made against the company. It is clear, 
therefore, that had this application been 
made by anindividual, we should have no 
difficulty in holding that as regards the 
fact of pauperism, the applicant had 
established his case. There is, however, 
an important point of law to be con- 
sidered and having regard to the view 
we have formed on that point of law, it 
is not necessary for us to consider. the 
matter set out in the Proviso to r. 1 of 
0. XLIV, namely the question whether 
there is reason tothink that the decree 
is contrary to law or to some usage having 


the force of law or is otherwise erroneous: 


or unjust. In other words, we have not 
to consider the averment made in the 
last paragraph of the petition. The point 
of law to which I have referred is this— 
whether it is pcessible for and competent 
to a company incorporated under the 
Oompavies Act to prefer an appeal as 
a pauper under the provisions of O, XLIV 
fn the Code. Rule 1 of that order provides 
that: - $ 

' “any person entitled to prefer an appeal, who is un- 
ableto pay the fee required forthe memorandum of 
appeal, may present an application accompanied by 
4 memorandum of appeal, and may be allowed to 
appeal aga pauper, subject, in all matters including 
the presentation of such application, to the provisions 
relating to suits by paupers, in so far as those pro- 
visions are applicable.” 

The provisions relating to suits by paupers 
are to be found in O. KAKI, r.l, which 
says “Subject to the following provisions, 
any suits may be instituted by a pauper,” 
That on the face of it clearly seems to be 
an enabling provision, co as to give an 
opportunity to the would-be plaintiff to 
bring a suit in citcumstances in which 
bùt for the provisions of this order he 
might be unable to do so owing to lack 
of megns. The expression ‘pauper’ is defined 
in the Explanation to r,1o0fO, XXXIIL 
and it runs thus: 

“A person isa ‘pauper’ when he isnot possessed 
of sufficient means to enable him to pay the fee 
presoribed by law for the plaint in such suitor, 
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ee is: prescribed, when he is n 
a worth Rs, 100. other than bh 
necessary wearing apparel and the subject-matte 
of the suit.” ie i 
As I have already stated, the would-b 
appellant, in the present case is not pos= 
sessed of sufficient means to enable the 
fee prescribed by law to be paid and } 
not entitled to property worth Rs. 100- 
Mr. Sen who appears on behalf of the» 
petitioner company has argued that the 
word ‘person as given in, the Explana 
tion to r. lof O. XXXIII, must be taker 
to include a corporation or a limitec 
company. Mr. Sen relies for this pur. 
pese on the definition of ‘person’ ab giver 
in s. 3, cl 39, General Clauses Act, 
1897, which says that the word ‘person 
shall include any company or associa 
tion or body of individuals, whether in- 
corporated or not. It would be observedll 
that that is a rather wider definition than» 
the corresponding definition in the Englisha 
Law as contained in the Interpretation Aci 
of 1829 which in s. 2 (1) says that the 
expression ‘person’ shall, unless the con- 
trary intention appears, include a body: 
corporate. The definition contained in 8, 3» 
cl. 39, General Clauses Act, is, however, 
subject to the opening words of the sections 


which are these: 
“In this Act, and in all Acts of thé Governor- 


General in Council and, Regulations, made after 


the commencement of this Act, unless there» 
is anything repugnant in the subject or 
context ..... 


context, a ‘person’ shall 
company unless there is anything repugnant 
in the subject or context. Mr. Sen has 
relied also on a decision of the Madras High 
Court in Perumal Goundan v. Thirumala- 
rayapuram Jananukoola Dhanasekhara 
Sanka Nidhi, Ltd., (1) the head-note of 
which is as follows : f 

“An official liquidator of a company is competent 
toapply for leave to sue in forma pauperis on behalf 
of the company under O. XXXIIL, of the Oode, if the 
company isa pauper within r. 1 thereof.” 

It was there held that the reference to 
‘necessary wearing apparel’ in the Explana- 
tion to r. 1 and the provisions of r. 3 
requiring presentation of the petition py 
the ‘applicant in person’in O. XXXIII, do 
not necessarily exclude the application of 
the Order to a company, and the definition 
of ‘person’ as including a company under 


(1) 41 M 624; 45 Ind. Oas., 164; ATR 1918 Mad, 
362; 3¢ M L J 421, 
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the General Clauses Aet (X of 1897) applies 
mio O, KAKI, of the Code, as there is 
maothing in the definition which is repugnant 
“to the subject or context of the order. 
mmay say ab once that I find it somewhat 
difficult to accept the reasoning of the 
learned Judge who gave the judgment in 
puthat case. In my opinion, the reference to 
“necessary wearing apparel’ in r. 1, of 
~O. XXXIII, and the fact that r.3 of the 
<order says that “the application shall be 
presented to the Court by the applicant in 
person, unless he is exempted from appear- 
ing in Qourt,” are of extreme importance 
in considering whether or not one ought to 
come to the conclusion that the word 
‘person’ as used in O. XX XIII, r. 1 should 
be taken to include a limited company 
incorporated under the Companies Act. It 
is to be borne in mind that in the case in 
the Madras High Court, the limited 
company concerned was in liquidation 
andthe application was made not by the 
company itself but by the liquidator. 
The Madras High Court expressed the 
opinion that : 

“the fact that the liquidator.in his personal 
capacity is not a pauper does not affect the question 
nor does the fact that the liquidator receives a 
commission on collections realized, make him a 
person interested in the subject-matter of the suit 
within cl. (e), r. 5 of O. XXXIIL” 

Without expressing any final opinion on 
the point, Iam disposed to think that even 
that decision cf the Madras High Court 
went too far and that as the liquidator is 
making the application on behalf of the 
limited ecmpany, the real applicant was 
the company itself. Itis clear law that in 
order: to decide whether in a particular. 
instance the word ‘person’ includes an 
artificial person or a corporation or a 
company, regard must be had to the setting 
in which the word ‘person’ is placed, to 
the circumstances in which it is used and 
above all, to the context in which it stands. 
No doubt under the provisions in the 
General Clauses Act to which I have 
referred if the word ‘person’ is isolated, it 
would be easily possible to say that it 
includes not only human beings, but also 
artificial persons and corporations, statutory 
or otherwise. Moreover, in some circum- 
stances and in some contexts there would be 
no difficulty in coming to the conclusion 
that that extended meaning should be 
ascribed to the person. The scope of the 
meaning of the word ‘person’ depends 
essentially on the connection and the 
circamstances in which it ‘is used. In 
Hirst v. West Riding Union Banking Co., 
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(2) at p. 562* Stirling, L J. said: 

“Twill refer to what Lord Blackburn said in 
Pharmaceutical Society v. London and Provincial 
Supply Association (3) with regard to the meaning of 
the word ‘person’ in astatute.” 

And then the learned Lord Justice makes 
a quotation from a well-known judgment of 
Lord Blackburn. I will only pick out one 
sentence from that quotation which isin 
these words: 

“I donot think that the presumption that it (the 
word ‘person’) does include an artificial person, a 
corporation, if that is the presumption, is atall a 
strong one.” 

That means no more than this that if 
there is (I put emphasis on the word ‘if’) 
any presumption that the word ‘person’ 
includes a corporation the presumption is no 
more than of a slight nature and, therefore, 
easily displaced, Une has to consider the 
subject-matter of the particular enactment 
in which the word ‘person’ appears and espe 
cially the immediate context in which it is 
used in order to decide whether that pre- 
sumption will apply or whether it will not. 
In the present instance it is to be empha- 
sized that under the terms of the Explana- 
ticn tor. 1 of O. XXXII that there are 
two sets of circumstances which may entail 
pauperism: (l) where a person is unable 
to pay the fee prescribed by law, and (2) 
where nosuch fee is prescribed, he is not 
entitled to property worth Res. 100 other 
than his necessary wearing apparel and 
the subject-matter of the suit. 

Mr. Sen invited us to hold that those 
two sets of circumstances are so discon- 
nected or disjointed that no inference 
ought to be drawn from the reference to 
necessary wearing apparel, which of course 
is a thing which a limited company doeg 
not and cannot posséss. Mr. Sen tried to 
induce us to come tothe conclusion that ih 
cases where there is a fee prescsibed by 
law, no question of wearing apparel enters 
into the mutter and, therefore, if the appli- 
cant is not possessed of sufficient means to 
enable him to pay the fee prescribed by 
law, he is a pauper and soit is quite pos- 
sible for a limited company to fulfil that 
condition, In my opinion, however,it would 
not be right to sever the two branches of 
the Explanation in the way contended ` for 
by Mr. Sen. Leaving out altogether the 
reference to payment of a fee prescribed by 
law or to thé non-existence of any such fee, 


(2) (1901) 2 K B 560;70L J K B 828; 851, T 3; 49 
W R715; 17 T L R 629, e 

E) (1880) 5 A O 857; 49 L JQ B 736; 43 L T 389; 28 
W R 957,45 J P20. 
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the Explanation would read something like 
this; A person is a pauper when he is not 
entitled to property worth Rs. 100 other 
than his wearing apparel. It was heid in a 
Bombay case that the words “other than 
his necessary wearing apparel” have refer- 
ence to the question of whether there is 
property worth Rs.100, In other words, 
to ascertain whether a ‘person’ comes with- 
in the necessary conditions, one must find 
out .what his various items of property 
consist of and then deduct from the catas 
logue the value of his “necessary wearing 
apparel.” So faras thet part of the Expla- 
nation 18 concerned, therefore, the criterion 
or test to be applied is, has the applicant 
property worth Rs. 100 after ignoring 
“necessary wearing apparel”. It is quite 
obvious that itis a matter of commonsense 
that that particular test can have no appli- 
cation to the present case. Furthermore, 
in my opinion, all the provisions of 
O. XXXII must be read together, not 
Only r. 1, but rr. 3and4 of that Order. 
Rule 3, as already indicated, provides that 
an application for leave to appeal as a 
pauper shall be presented to the Court by 
the applicant in person, unless he is 
exempted from appearing in Oourt; as for 
instance; in the case of a pardanashin 
woman as was decided in Wadzir-un-nessa 
v. Ilahi Baksh (4). 

In the present instance the petition 
which we are considering wus presented 
by one Narayan Dutt Tewari, who des- 
cribed himself as one of the Directors of 
the company. There is nothing to show 
that that particular Director was autho- 
rized to present this petition on behalf of 
the company: there is no resolution of the 
Board of Directors instructing or directing 
this particular Director to lodge this peti- 
tion on Behalf of the company of which he 
is the Director nor had he merely in his 
capacity as a Director the right to come 
into Court to represent the company. In 
any event, however, it cannot be that the 
petition presented by a Director of a com- 
pany is an applicaticn presented to the 
Court by the applicant in person where 
the real applicant is a limited company 
and indeed it is not possible for a limited 
company to come to Court in person. 
Stmilarly inr. 4 we find a provision which 
could not be complied with in the case of 
a limited company. That Rule Bays: 

“Where the application is in proper form and 
duly presented, the Court may, if it thinks fit 
examine the applicant or his agent when the 


applicant is allowed to appear by agent di 
(4) 24 A 172; AWN 1901, 213, 7” regarding 
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the merits of the claim and the property of ‘the 
4 


applicant.” E . 

Now, the reference therein to’ an appli- 
cant who is allowed to appear by an agent 
obviously relates back to the provision to 
r. 3 which says that ‘‘unless he is exempted 
from appearing in Court, in which case 
the application may be presented by an 
authorized agent.” It seems, therefore, that 
the only case in which an agent can pre- 
sent the application is in cases where the 
applicant is exempted from appearing in 
Court. All these provisions go to show 
that the word ‘person’ in the Explanation 
to O. XXXIII, r. l, does not have the 
extended meaning as contended before us 
by Mr. Sen and the expression ‘person’ 
does not in this instance include a limited 
company. That was the view taken by the 
Rangoon High Court in S. M. Mitra v. 
Corporation of the Royal Exchange As- 
surance (5). In that case, it was held by 
Heald, J. who was then the Acting Chief 
Justice of the Court and Otter, J. quite 
clearly and definitely that the word ‘person’ 
in O. XXXIII means a natural person, 
that isa human being, and does not in- 
clude a juridical person, such as a Receiver. 
The Oourt said: “a Receiver appointed 
under the Provincial Insolvency Act 
cannot be allowed to sue as a pauper, where 
the Receiver himself is possessed of 
sufficient funds to carry on the suit though 
the estate cf which he is the Receiver may 
not be sufficient for that purpose”. ‘The 
learned Judges considered the case reported 
in Perumal Goundan v. Thirumalarayapu- 
ram Jananukoola Dhanasekhara Sanka 
Nidhi, Ltd. (1) to which I have already 
adverted. In the opinion of the learned 
Judges of the Rangoon High Court, the 
interpretation to be put upon the word 
‘person’ in O. XXXII, r. 1 and the 
Explanation to that Rule is of a limited 
character and the word should be construed 
in a non-technical sense and should only 
be given the meaning which even an 
ordinary layman would give to it. The 
Acting Ohiet Justice after having referred 
to that pronouncement of Lord Blackburn 
from which I have quoted above made this 
comment : 

“That expression of opinion was, of course, before 
the date of the Interpretation Act, 1689, to which 
General Clauses Act more or less corresponds, but 
although under the latter Act the word “person” 
in the Code ordinarily includes any company or 
association or body of individuals, whether incor- 
porated or not, nevertheless it need not do so if 
there is anything repugnant in the subject or con- 

(5) A I R1930 Rang 259; 126 Ind. Cas, 650 Ind, 
Rul, (1930) Rang. 330, . 
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ext. It seems to me” that the provisions of 
D. XXXVI, T 3, prescribing thet an application 
Mor leave to sue as 8 pauper must be presented by 
the applicant in person is repugnant to the view 
that “person” in that Rule was intended to mean 
anything but a natural person or was intended to 
include a juridical or artificial person, and that 
the provisions of rr. 4 and 7 regarding the examina- 
tion of the applicant and the reference to “wearing 
apparel” in the Explanation to r 1 tend in the 
same direction. I would accordingly hold that 
“person” in O. XIN, means a natural person, 
that is 2 human being and does not include a 
juridical person such as a Receiver.” ` 

Otter, J. in a concurriog judgment says 
at p. 262*: 

“We agree that the word “person” in the provi- 
sion under review must be considered in its ordi- 
nary and plain meaning, and we see nothing in 
the context in which it stands to indicate that 
the Legislature meant that the word “person” 


should or might have the meaning of a juridical 
person,” 


With these expressions of opinion I am 
disposed to agree. It is not necessary, how- 
ever, for our present purposes that one 
should go to the length of agreeing with 
the views of the learned Acting Chief Jus- 
tice and Otter, J. in their entirety. It is 
sufficient for our present purpose to say 
that it is my considered and definite opi- 
nion that the word “person” in O. XXXIII, 
r. 1, and so the word “person” in O. XLIV, 
T. 1, does not include a limited company 
incorporated under the Companies Act. I 
doubt very much whether it is even right 
to say, as the Madras High Oourt have said, 
that it includes a liquidator of a limited 
company in liquidation. I-am, therefore, 
definitely of opinion that the application 
now before us is not competent and it 
must accordingly be dismissed. The rejec» 
tion of this application, of course, in no 
way prevents the company from paying 
the appropriate court-fees and appealing 
in the ordinary way, should it find itself 
able to raise the money, 

Biswas, J.—I agree in the order pro. 
posed by my learned brother. Iam not at 
all sure that the word “person”, in the 
setting in which it appears ia O. X XXIII, 
r. 1, Civil Procedure Code, includes a 
company incorprorated under the Oom. 
panies Act. There is authority no doubt 
in support of the contrary view in Perumal 
Goundan v, Thirumalarayapuram Jananu- 
koola Dhanasekhara Sanka Nidhi, Ltd. 
(1). That is mainly based on the defini- 
tion of “person” in the General Clauses 
Act (X of 1897). Clause 39 of s. 3 of this 
Act provides that “pergon” shall include 


any company or association or body of . 


individuals, whether incorporated or not. 
*Page of Av 1, R. 1930 Rang.—[Ed.] 
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But it will be observed that the definitions 
in this section are subject to an important 
qualification contained in the words “unless 
there is auything repugnant in the subject 
or context”. As my learned brother has 
pointed out, the context in which the word 
“person” occurs in O. KAKI, r. 1, 
shows that a company can hardly be 
brought with the ambit thereof. The Ex- 
planation added tor. 1 is in two parts, one 
of which is applicable where court fee is 
prescribed by law for the plaint in the 
proposed suit, and the other where no such 
fee is prescribed Obviously in a case 
where no fee is prescribed, the test laid 
down in the Rule that the plaintiff is “not 
entitled to property worth Rs. 100 other 
than his necessary wearing apparel and 
the subject-matter of the suit”, cannot be 
applied to a company. The interpretation 
suggested in the Madras case for getting 
tid of this difficulty does not appeal to 
me. The other provisions in O. XXXIII, 
to which my learned brother has referred 
also seems to militate against the view 
that a company is competent tosue asa 
pauper : there can, for instance, be no per- 
sonal examination of the company as such 
underr. 4. This Rule provides that if the 
Court thinks fit, the Court may examine the 
applicant, or his agent, when the applicant 
is allowed to appear by agent, regarding 
the merits of the claim andthe property 
of the applicant. There is no provision in 
the Code or in any other law under which 
a company is allowed, as of right, to appear 
by an agent. As Swinfen Bady, L. J. 
remarked in Charles P. Kinnell & 
Co. v. Harding Wace & Co. (6) at p. 11344, 
from its nature a company cannot appear 
in person, not having as a legal entity any 
visible person. It seems to mee that the 
word “person” in O. XXXII, ri 1, must 
be given the same meaning as is indicated 
by Lord Blackburn in Pharmaceutical 
Society v. London and Provincial Supply 
Association (3). | 

There is another distinguishing feature 
of the csse which, to my mind, makes it 
impossible to entertain the present appli- 
cation. It is thatthe application is made 
by'a company to suas a pauper without 
previously going into liquidation. In «tho 
Madras cage it is important to observe the 
application was made by the Oficial Liqui- 
dator representing the company. *, ’ 
D. Application dismissed. 
(6) (1918) 1 K B 405; 87 L JK B 342; 62 5 J 267; 34 
L R217. 
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OUDH CHIEF COURT 
Civil Miscellaneous Application No. 955 
of 1938 
November 29, 1938 
; HAMILTON, J. i 
Pandit CHANDRA DHAR TEWARI 
AND OTHERS —-P LAINTIPFS 


versus 
DEPUTY COMMISSIONER, 
LUCKNOW-— Derenpants 

Evidence Act (I of 1872), 2, 124—Sole Judge as 
to whether disclosure will harm public interest is 
public officer concerned and not Court— But it is for 
Court to decide whether communications were made 
in official confidence and to decide meaning of 
words ‘disclose’ and ‘disclosure'—Scope and object of 
section—Party seeking document to be exhibited, 
given inspection of documents before—Privilege if 
can be claimed in respect of such documents—Ap- 
plication made for exhibiting original if can be 
taken torefer to copy—Demi-oficial’ letter address- 
ed by one officer by name to another officer by name, 
whether one in official confidence—Court of Wards 
if Government Officer for purposes of s. 124—Duty 
of authority claiming privilege. 

The sole Judge under s, 124, Evidence Act, as to 
whether disclosure will harm the public interests 
is the public officer concerned, and itis not for the 
Court to decide whether public interests would or 
would not suffer. It is, however, for the Court to 
decide whether the communications were made in 
official confidence and itis beyond doubt that it is for 
the Court to decide what is the meaning of the words 
‘disclose’ and ‘disclosure’, |p. 982, col. 2; p. 983, col. 1.) 

[Case-law referred to ] 


Section 124, Evidence Act, is designed to prevent 
the knowledge of official papers, that is to say, 
papers in official custody beyond that circle which 
would obtain knowledge of them in confidence whe- 
ther the confidence was exprese or implied, It 
would normally include all officers including clerks 
of superior officers and might also apply to non- 
officials to whom such papers were disclosed on the 
understanding express or implied that the knowledge 
should go no further, [p 983, cols. 1 & 2.] 

The object of s. 124 isto prevent the disclosure 
of things not known outside that circle which is 
in confidence and this section has no application when 
once there has been disclosure to a member of the 
public to whom the contents of such papers have not 
been made known in confidence. To hold otherwise 
would be to place Courts in unfavourable position, 
while actually the Oourts are favoured in the sense 
that they have the power to order the productions 
of documents which an ordinary individual has not. 
Even if the propagation of this knowledge is con- 
trary to the public interest, {the person who has 
been allowed to obtain knowledge of the contents 
of such documents can make known to any person 
what he himself has come to know, and the mis- 
chief, therefore, is done. It cannot be eaid that 
the public interests in the contemplation of the 
framers of the Evidence Act, would suffer by pro- 
mulgation in a Court of law and not by promulga- 
tion outside it [p 983, col. 2.] 

-The word ‘disclose’ means the first disclosure of 
communications made in official confidence and does 
not apply to disclosure in a Court of law of what 
has already been disclosed outside it. Therefore, 
5. 124 of the Evidence Act, does not apply 
to any of the documents which have been 
allowed to be inspected by a party who asks them 
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to be exhibited and privilege cannot be claimee 
[ibid] | ene 8 

A ‘demi-official’ letter addressed by one officer b 
name to another officer by name is a letter writte: 
in official confidence and privilege can be claimer 
in respect of this document if it is not disclose 


before. [p, 98‘, col. 1] PAN 

An application made for exhibiting the origins» 
cannot be taken to refer tothe copy. [p. 983, col. 2. 

The Court of Wards for the purposes of s. 124m 
Evidence Act, should be considered a Governmen 
office and its officers public officers. [p. 985, col 1] 

|Case-law reviewed.] i 

It is not proper for an authority claiming pri 
vilege to claim privilege without considering parti 
cular papers and then coming to a decision whe- 
ther privilege should or should not be claimed. [p. 
985, col. 2] 

C. Misc. App. filed in Original Suit No. 4 
of 1937. 

Order.—In an application undated 
but presented on November 16, 1938, the 
plaintiffs in Original Suit No. 4 of 1937 
have asked that certain documents be 
exhibited, 

The documenta are ten in number—the 
first three being from a file there des- 
cribed as ‘Release File’, and two are from 
what is called ihe ‘Succession File’ both 
being files which have been submitted 
to this Court under a sealed cover by the 
Court of Wards. The remaining five are 
in a file described as ‘assumption and 
allowance of Rani's file from Deputy Com- 
missivner’s Office, and they are ina file 
which has also come under asealed cover 
from the Deputy Commissioner of Luck- 
now. 

Objection has been raised both on behalf 
of the Court of Wards and on behalf of the 
Deputy Commissioner claiming privilege 
under s. 124 of the Evidence Act, on the 
ground that the public interests would 
suffer by disclosure of these documents. 

I must point out at once that the first 
three and the last tive documents are in 
files which the plaintiffs have been allowed 
to inspect by the Court of Wards, and the 
Deputy Commissicner respectively and the 
plaintiffs are, therefore, aware of what is 
contained in the papers which they seek 
to make exhibits. This does not apply tothe 
fourth and fifth dccuments which in this 
application appear under Nos. 45 and 46. 

It has been urged on behalf of the Oourt 
of Wards and the Deputy Commissioner 
ihat the sole Judge as to whether dis- 
closure will harm the public interest is the 
public officer concerned, and in this respect 
Nagaraja Pillai v. The Secretary of State 
for India in Council, I. L. R. 39 Madras 
304.01), Tribhavan Nath Singh v. Ajudhia 
sf) 32 ME bos; 26 Ind. Oas. :723; AIR 1915 Mad, 
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Estate, 5 O. L. J. 2M (2), King Emperor v. 
Nanda. Singh, 2 O. W. N 422 (3) and The 
Collector of Jaunpur v. Jamna Prasad, 


I. L. R, 44 Allahabad 360 (4) have been 
quoted. | 
Section 124 of the Evidence Act, itself 


states that when the public officer con- 
siders that the public interest would suffer 
by the disclosure, he cannot be compelled 
to disclose communications made to him in 
official confidence, and I, therefore, agree 
with the contention of Counsel that it 
is not forme to decide whether public 
interests would or would not suffer. 
Learned Counsel has admitted that it is 
for the Court to decide whether the 
communications were made in official 
confidence and it appears to me that it is 
beyond doubt that it is for the Court to 
decide what isthe meaning of the words 
‘disclose’ and ‘disclosure’. . 
Learned Counsel on behalf of the plaint- 
iffs has urged that there cannot be dis- 
closure within the meaning of 8. 124 of 
the Evidence Act, now as there already 
has been disclosure when the plaintiffs are 
allowed to examine two out of the three 
files. He further urges that s. 124 specially 
the words ‘made to him in official con- 
fidence’ applies only to communications by 
an official to another official in confidence, 
not communications made by a non- 
Official to an official in which case some 
such words as ‘received in confidence’ 
would appear in the section instead of the 
words ‘made in official conlidence’. Learn- 
ed Counsel also urges that the Court of 
Wards as at present constituted is nota 
Pee officer’ within the meaning ot 
B. 124. 
Possibly, the fact that two of these files 
have been disclosed may also be a guide 
to the Oourt asto whether the communi- 
cations there contained were made in 
official confidence as presumably if they 
were so made, permission to inspect the 
files would net have been given. In my 
opinion s,124is designed to prevent the 
knowledge of official papers, that is to 
say, papers in official custudy beyond that 
circle which would obtain knowledge 
of them in confidence, whether the 
confidence was express or implied. It 
would normally include all officers 
including clerks of superior officers and 
G) 50 LJ 294; 47 Ind. Oas. 225; A I R 1918 Oudh 


(3)2 0 W N 422; 89 Ind, Cas. 387; 12 O L J 4054 
I R 1925 Oudh 540; 26 Or. L J 1347. 

(4) 44 A 360; 66 Ind, Cas. 171; 20 A L J 140; 4 U 
PL R (A) 50; AIR 1922 AN, 37. 
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might also apply to non-officials to 
whom such papers were disclosed on the 
understanding, express or implied, that the 
knowledge should go no further. 

It has been urged by Counsel support- 
ing this application for privilege that 
s. l¥4of the Evidence Act applies to 
disclosure in Courts and, therefore, pri- 
vilege can be claimed even if there has 
been disclosure outside the Court. I am 
not able to attach this restricted meaning 
to the section, for I hold that the object is 
to prevent the disclosure of things not 
known outside that circle which is in con- 
fidence and this section has no application 
when once there has been disclosure to 
what I might call a member of the public 
to whomthe contents of such papers has 
not been made known in confidence. To 
hold otherwise would be to place Courts 
in unfavourable position, while actually 
the Courts are favoured in the sense that 
they have the power to order the produce 
tions of documents which an ordinary 
individual has not. Even if the propaga- 
tion of this knowledge is contrary to the 
public interst, the person who has been 
allowed to obtain knowledge of the con- 
tents of such documents can make known 
to any person what he himself has come 
to know, and the mischief, therefore, is 
dene. I do not see that the public 
interest in the contemplation of the framers 
of the Evidence Act, would suffer by 
promulgation in a Court of law and not 
by promulgation outside it. 

As regards these documents, there- 
fore, I am of opinion that the word 
‘disclose’ means the first disclosure 
of communications made in official confi- 
dence and does not apply to disclosure in 
a Court of law of what has already been 
disclosed outside it. Therefore, 1 hold that 
5, 124 of the Evidence Act, does not 
apply to any of these documents other than 
Ncs. 45 and 46, in the application and pri- 
vilege cannot be claimed. 

There remain then two documents, No. 
45 in the application is a letter of the 
Oommissioner of Lucknow, to the Secretary 
of the Board of Revenue dated November 
14, 1918, and paper 46 is described as 
a letter of Mr. Macleod, dated February 
5, 1919. oo. 

í I have examined the files which have 
been submitted, and I find that there is 
no letter by Mr. Macleod but ofly what 
purportsto be a copy of it. This appli- 
cation is for exhibiting the original and 
I cannot take it to refer to the copy and 
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further it bas not been “shown that this 
copy can legally be admitted in evidence 
in the place of the original. 

I bave also examined that letter of 
the Commissioner of Lucknow. This is 
a demi official’ letter addressed by one 
officer by name to another officer by name 
and in view of the reasons for which ‘demi- 
official’ letters are usually written, I have 
no hesitation in holding that this letter 
was written in official confidence. Tt 
is in a file, inspection of which has 
not been given, and therefore, it has 
not yet been disclosed. I have already 
stated that it is in the power of 
the public officer concerned and not in 
the power ofthe Court to decide whether 
disclosure of the contents of such a docu- 
ment would be detrimental to the public 
interests once a Court has found the com- 
munication to have been made in official 
confidence and not to have been disclosed 
before, 

There remains then to be decided whether 
the Court of Wards as at present constitut- 
ed is ‘a public officer’ or whether the pre- 
sident ofthe Court of Wards is such officer 
ee the purposes of s. 124 of the Evidence 

ct. 

Various decisions have been cited before 
me by the learned Counsel for the Court 
of Wards and the Deputy Oommissioner. 
Daljit Singh v. The Hon'ble Maharaj Partab 
Narain Singh,3 O. O, 205 (5), is a case 
where it was decided that public documents 
including khasras prepared bya patwari, 
who was not appointed by Government, 
but by the talugdar, who did not receive his 
remuneration from Government, but from 
the talugdar, whom the Deputy Commis- 
sioner could not suspend, dismiss, or punish 
for neglect of duty but on whom it was 
incumbent to perform certain duties pres- 
cribed for him under the provisions of the 
Oudh Land Revenue Act, amongst such 
dutiés being the preparation of khasras 
were public documents. It was also held 
that such a patwiri was a public officer, as 
he wasa person upon whom a special duty 
had been conferred by authority and for a 
publie purpose. 

In Shahebzadee Shahunshah Begum v. 

* Fergusson, I. L. R. 7 Calcutta, 499 (6), the 
Official Trustee was held to be a public 
oficer and in Maharaj Bhanudas Narayan- 
boa Gosavi v. Krishnabai, I. L. Ra, 50 


Bombay, 16 (7), a school master in a Native 
(5) 300 205. 
(8) 7 O 499, 
(7) 50 B 716; 99 Ind. Oas, 307; 


(4) at 28 Bom. L R 
1225; A I R 1927 Bom, 11. 
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State was held to be 49 public officer. 

In Vishnomal v. Court of Wards-in Sind, 
A. I. R., 1928 Sind /6 (9), it was held that 
the Court of Wards was a public officer. 
In Queen-Empress v. Mathura Prasad, 
I. L. R., 21 All. 127 (9), the Manager of the 
Court of Wards was held to be a public 
servant onthe ground that the Board of 
Revenue was a Department of the Govern- 
ment. Atthat time the Oourt of Wards 
was differently constituted from the present 
time and in fact the Board of Revenue was 
the Court of Wards and atthe same time 
the Board of Revenue was of course a 
Department of the Government. 

On the other hand in Nanda Lall Bose 
v. Ashutosh Ghosh, 55 Ind. Cas. 515 (10) a 
learned Judge of the Calcutta High Court 
held that the Manager of the Court of Wards 
is not a public servant within the meaning 
ofs.2, cl. 17 of the Code of Civil Procedure. 

In Vasudeva Rao v. Municipal Council, 
Anantapur, A. 1. R. 1980 Madras, 844 (11), 
the Municipality was held not to be a 
public officer for the purposes of the Code 
of Civil Procedure. 

In King Emperor v. Bhagwati Prasad, 
O. W.N., 937 (12), the question whether a 
station masterin a State Railway was a 
public cfficer within the meaning of s. 124 
of the Evidence Act, was left undecided. 
The learned Judge said, that he was cer- 
tainly a public servant for the purposes of 
Chap. IX of the Indian Penal Code, under 
the provisions of s. 137, Act IX of 1890, 
Indian Railways Act, but it would not follow 
from that that he was a public officer within 
the meaning of s. 124, Act I of 1872. 

There is, therefore, a divergence of opin- 
ion as to whether the Court of Wards and 
officers of the Court of Wards and similar 
bodies areor are not public officers with 
regard to the definition of ‘public officer’ 
elsewhere than s. 124, Indian Evidence Act. 

The Court of Wards now is composed of 
ten members of whom only one is nominat- 
ed by the Local Government, the President 
who is among these ten being appointed 
by tke Governor (not by the Government), 
the Secretary, too, is appointed by the Gov- 
ernor and not by the Government. On the 
other hand, the supervision and control of 


(8) A I R 1928 Sind 76; 105 Ind, Oas., 729. 

(9) 21 A 127; A W N 1898, 205. 

(10) 55 Ind. Cas. 515; A IR 1920 Cal. 167. 

ÜI ATR 1930 Mad. 844; 128 Ind, Cas. 161; (1930) 
M WN 821;59M L J 620; 32L W 794; Ind, Rul. 
1931) Mad. 17. E 
: ia 6 O WN 937; 123 Ind. Oas. 222; A I R1929 
Oudh 543; 31 Or. L J 479; Ind. Rul (1930) Oudh 
174; 5 Luck. 297. 
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mhe Court of Wards by-the Government is 

mgreab and under s. 8 read with s. 12 of the 

mCourtof Wards Act, the Government can 
compel the Court of Wards to assume super- 
intendence of the property of certain females 
and certain persors declared by the Local 
Government to be incapable to manage or 
unfitted to manage their own property. 

- It seems to methat the most reasonable 
construction of the term ‘public officer’ in 
s. 124,is to be partly derived from the sec: 
tion itself. He is an officer with public as 
opposed to private duties who receives com- 
munications made tohim in official confi- 
dence of such a nature that disclosure in cer- 
tain cases would injure the public interests. 
I can conceive the possibility of communica- 
tions of a confidential nature being made 
tothe Court of Wards specially in view 
of the fact that Collectors and Commissioner 
often have to do Oourt of Wards’ work. 
In the majority of cases the communica- 
tions would only injure private interests if 
at all, but there may be cases in which 
they would injure public interests also. 

The connection between the Court of 
Wards and certain Government servants 
and the Oourt of Wards and the Govern- 
ment must necessarily be go close that there 
is considerable possibility that confidential 
communicaticns would contain matters of 
public interest, the disclosure of which 
would injure those public interests. 

- The nature of a public officer has been 
exhaustively discussed in Vishnomal v. 
Court of Wards in Sind A. I. R., 1928, Sind 
76 (8, and the reasons there given toge- 
ther with that which I have just 
given have led me to the conclu- 
sion that the Court of Wards for the pur- 
poses of s. 124, should be considered a Gov- 
‘ernment Office. I, therefore, allow the claim 
of privilege as to appear No. 45 in the appli- 
cation. 

I would, however, add certain observa- 
tions necessary on the facts here. The 
plaintiffs summoned three files and not par- 
ticular papars in those files and the claim 
of privilege was made as regards the three 
complete files without any attempt to discri- 
minate which papers there might, if dis- 
closed, injure the public interests and it 
appears to me obvious that certain papers 
there, if disclosed, cannot injure the public 
interests; for instance, one paper is nothing 
more than a copy of the notification that the 
Court of Wards has released the Sissendi 
Estate and that notification must have 
appeared in the Gazette. Another is a elip 
of paper which runs as follows :— 
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“D. O. I think all points have got settled, 
deposit file now.” 

It is not proper for an authority claiming 
privilege to claim privilege without con- 
sidering particular papers and then coming 
to a decision whether privileg3 ‘should or 
should not be claimed. 

A further question which may arise here 
is whether in view of my refusal to grant 
privilege to eight papers the public inter- 
ests are likely to suffer by the disclosure of 
this ninth document. I would, therefore, 
request the authority that has claimed pri- 
vilege to examine it and then to decide 
whether if will continue to claim privilege 
or not. Ido not say this in any way in- 
tending to put pressure on the authority 
to withdraw the claim of privilege, but be- 
cause what I have stated above shows that 
privilege was claimed about all papers in- 
discriminately, and secondly, because a new 
Situation has arisen owing to my refusal to 
grant privilege to other papers. 

I need hardly say that my decision ig 
purely on the question of privilege under 
s. 124 of the Evidence Act, and has nothing 
to dowith whether the documents are or 
are not admissible independently of s. 194 
of the Evidence Act. 

8, Order accordingly. 


ri 


LAHORE HIGH COURT 
First Civil Appeal No. 252 of 1937 
January 10, 1938 
ADDISON AND ABDUL Rasato, JJ. 
MAM RAJ—Derenpant—Apprutane 


versus 
Frem SAER SINGH-JÊN LAL, PLAINTIF 


AND ANOTHER—DEFENDANTS—RESPONDENTS 

Hindu Law—Joint family— Debts —Debdts contract- 
ed by manager—Hatent of liability of other co- 
parceners. 

When the manager of a joint Hindu family 
contracts debts, the other co-parceners are not liable 
personally for the debts but are liable only to the 
extent of their interest in the family property, 
unless, in the case of adult co-parceners, the con- 
tract sued upon, though purporting to have been 
entered into by the manager alone, is in reality one 
to which they ere actual contracting parties, or one 
to which they can be treated as being contracting 
parties by reason of their conduct, or one which 
they have subsequently ratified. The mere fact that 
the other co-parcener used to work at a shopscon- 
ducted by the manager is not by itself such 
a conduct as would cause him tobe treated as one 
of the contracting parties. Mutsadi Lal vy. Sakhir 
Chand (1) and Shiv Charan Das v. Hari *Ram (2), 
relied on. : 


F. C. A, from the decree of the Senior 
Sub-Judge, Hisear, dated April 20, 1937, 
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i Mr, Faqir Chand Mittal, for the Appel- 
ant. 

Messrs. Shamair Chand and Parkash 
Chandra, for the Respondent (Plaintiff). 

Addison, J.—The plaintiff firm sued 
Obhabil Das and Mam Raj for Rs. 10,242, 
principal and interest, on the basis of two 
promissory notes, dated January 21, 1932, 
and July 21, 1933, for Rs. 8,000 and Rs. 720, 
respectively. The suit has been decreed 
and Mam Raj has appealed against the 
decision making him persenally liable. Mam 
Raj is the nephew of Obhabjl Das. The 
real defence of Mam Raj was that he 
was not joint with his uncle. The Sabordi- 
nate Judge came to the conclusion on the 
evidence that he was joint and on this 
finding held him liable along with Uhhabil 
Das, although the promissory notes were 
signed only by Öhhabil Das. The law on 
the subject isnot in doubt. It is stated on 
p. 259 of Mulla’s Hindu Law (Edn. 8) as 
follows: 

“As regards the otherco-parcencers, they are liable 
only to the extent of their interest in the family 
property, unless, in the case of adult Go-parceners, 
the contract sued upon, though purporting to have 
been entered into by the manager alune, is in 
reality one to which they are actual contracting 
parties, or one to which they can be treated as 


being contracting parties by reason of their conduct, 
or one which they have subsequently ratified.” 


It is not alleged that Mam Raj subse- 
quently ratified the contract. While there 
is no finding of the Subordinate Judge that 
the contract was one to which he could be 
treated as being a contracting party by 
reason of his conduct, it is true that, in 
the course of his judgment when he was 
coming to the finding that they were joint, 
he stated, as one of the circumstances 
going to prove this, the fact that he alao 
used to work at the shop, but that by 
itself is obviously not such conduct as 
would cause him to be treated as one of 
the contracting parties. The same view has 
been taken in two cases in Mutsadi Lal 
v. Sakhir Chand (1) and Shiv Charan Das 
v. Hart Ram (2). There are many other 
authorities tothe same effect. We, there- 


| fore, accept the appeal wiih costs and, 


modifying the decree of the Subordinate 

Judge with respect to Mam Raj, direct 

that Mam Raj is only liable to the extent 

of his share in the” joint Hindu family 

property. : 
8. Decree modified. 
(4) 1% Lah. 311; 161 Ind. 


Oas. 91; A I R 1935 Lah, 
735; 38 P L R 654; 8 R L 669, 
(2) 17 Lah. 395; 170 Ind. Oas. 418: A I R 1937 
Lah, 247; 38 P L R 8423; 10 R L111 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1547 of.193 
August 19, 1938 

é Misra, J. . 

BADAL AND oTaeRs—DEFENDANT: 

— APPELLANTS 
versus 
RAM BHAROSA AND otarEs— 
PLAINTIFES—RESPON DENTS : 

Transfer of Property Act (IV of 1882), sa. 108, 
116—Lessee holding over, after expiry of term of 
lease—Relations of parties are governed by terms of 
original lease—Notice to quit—Notice to quit given 
on basia of commencement of tenancy on date of ori- 
ginal lease—Validity. 

hen the lessee holds over after the expiry of 
the term fixed by the lease, the relations between 
the parties are governed by the same terms as are 
embodied in the original lease. Khuda Bakhsh v. 
Abid Husain (1) and Zafaryab Hasan v. Umar Daraz 
Ali Khan (3), relied on. 

Where a lease granted for one year commences say 
on 24th, and the lessee is allowed to hold over after 
the expiry of the lease, the tenancy commerices on 
24th and, therefore, a notice given to quit, on the 
an that the tenancy commenced from 24th is 
valid, 


8.0. A. from the decision of the Addi- 
ioe Sub-Judge, Banda, dated August 31, 


« 


Mr. 9. S. Shastry, for the Appellants, 

Mr. L. N. Gupta, for the Respondents. 

Judgment.—This is a second appeal by 
the defendants in a suit for ejectment from 
a shop and for arrearsof rent. The relevant 
facts are briefly as follows. By a kabuliyat 
dated Kunwar Sudi 8, Sambat 1966, Bhunni, 
the predecessor-in-interest of the defend- 
antseappellants, took on lease shop No. 88 
from Gokaran Ram, the predecessor-in- 
interest of the plaintiffe-respondents. The 
material terms of the kabuliyat were; (a) 
the period for which the shop was taken 
was one year beginning from Miti Kunwar 
Sudi 10, Sambut 1966—October 24, 1909, up 
to Mitt Kunwar Sudi 10, Sambat 1967, which 
corresponded with October 13, 1910; (b) the 
rent was Rs. 10 a year; (e) the rent was to 
be paid month by month; (d) if the rent 
was not paid in any month, the lessor was 
given power to eject the lessee and to take 
possession of the shop and further to 
recover the rent of the wnole year from the 
lessee and his representatives. On 
August 1, 1935, tbe representatives of the 
lessor brought the suit which has given rise 
to this appeal. They alleged in the plaint 
that a notice to quit had been given to the 
defendants ending withthe month of the 
tenancy and that rent for the last three 
years before the suit was in arrears. The 
defendants pleaded in their written state- 
ment that their father Bhunni had not 


1938 
taken the shop in buit from the plaintifi’s 
predecessor-in-interest, that it was not 
correct that the tenancy began from the 
24th day of each month, that the notice to 
quit was contrary to law, that the defend- 
ants had constructed the shop in dispute 
anew at a considerable expense and that 
the plaintifs were not entitled to get 
* possession of the shop without reimbursing 
the defendants for the construction of the 
shop. They also pleaded that the suit was 
barred by s, 11, Civil Procedure Oode, 
inasmuch as the plaintiffs had in 1929 
brought a suit against the defendanis in 
respect of this very shop and that that suit 
had been dismissed. 

The trial Court of the Munsif found that 
the defendants’ father had taken the shop 
.on lease under the kabuliyat mentioned 
above, that the notice to quit was according 
to law, that the defendants had failed to 
prove that they had re-built the shop and 
that the suit was not barred by res judicata, 
inasmuch as the previous suit in 1929 was 
for possession against a trespasser and for 
the recovery cf the price of certain materials 
wrongfully utilized by the defendants in 
reeconstructing the shop. It may be noted 
that it was held in the previous suit that the 
defendants were really tenants of the 
plaintiffs and not their licensees. In the 
result the trial Court decreed the suit for 
ejeciment as well as for arrears of rent. In 
appeal the learned Civil Judge agreed 
with the trial Court in regard to the 
decision about tke validity of ihe notice 
and the suit being not barred. About 
the materials of the shop he held that 
the defendants must have used new 
materials when they re-built the shop and, 
therefore, allowed them to remove those 
materials within a month from the date of 
the appellate decree. As to costs the lower 
Appellate Court ordered that the parties 
should bear their own costs in both the 
Courts. 

In this second appeal the defendanis pray 
that the suit of the plaintiffs be dismissed 
with costs. Their contention is that the 
notice to quit was not valid and further 
that the defendants having been found to 
have rebuilt the shop, the original tenancy 
set up by the plaintifis must be deemed to 


have come to an end. The plaintiffs have. 


filed a cross-objection in which they take 
exception to the decision of the lower 
Appellate Court allowing the defendants to 
take away the materials of the shop and 
disallowing the plaintiffs the latter's costs 
of the litigation, As to the appeal, only 
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one point has been pressed before me and 
that is about tho validity of the notice. The 
argument of learned Counsel for the 
appellants is that the term ofthe original 
lease wae for one year, that is from Kunwar 
Sudi 10, Sambat 1966, to Kunwar Sudi 
10, Sambat 1967, corresponding to October 13, 
1910, and when the lessee or his representa- 
tives were allowed to hold over, the new 
tenancy commenced from October 14, 1910, 
and, therefore, the notice given on the basis 
that the tenancy was from the 24th of each 
mecnth was invalid. 

As to thie argument, I am of opinion that 
the tenancy having commenced from the 
October 24, and having been a month to 
month tenancy, the initial date will stand 
after the term of one year for which the 
original lease was taken had expired and 
the lessee or his representatives were 
allowed to hold over. I donct take the lease 
as having been for the period up to October 
1, 1910. It was for a period of twelve 
months beginning from October 24, 1910, 
and not from October 24, 1909, to October 
13, 1910; consequently when the period of 
12 months expired the date of the com- 
mencement of tenancy remained the same, 
namely the October 24. Apart from this the 
leass contained a clause to the effect that 
if the rent was not paid in any month, the 
lessor would be entitled to eject. the lessee 
apparently without giving any notice. 
Under this term of the lease, the defendants 
who have admittedly not paid any rent for 
the last three years or so, are liable to be 
ejected without any notice, and consequently 
even if the notice given be assumed to have 
been invalid, the plea would not avail them 
in the suit for ejectment. 

It is settled law that when the lessee 
holds over after the expiry of the term fixed 
by the lease, the relations between the 
parties are governed by the same terms ag 
are embodied in the original lease: gee 
Khuda Bakhsh v. Abid Husain (1) and 
Lalman v. Mullo (2). It has also been 
argued on behalf of the plaintiffs that the 
defendants being the representatives of the 
original lessor were not entitled to any 
notice at all Inasmuch as under sg. 116 
Transfer of Property Act, the terms of the 
Original lease govern only the lessee and 
the lessos or the latter's legal representa- 
tives, and if the legal representatives of 
tke lessee come in, they do so by gufferance 
and the lessor can eject them whenever he 


(1) 12 O 0279; 3 Ind. Oas. 873. 
son A IR 1925 Oudh 173; 81 Ind, Oas. 592; 270 Q 
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likes. In support of this argument refer- 
ence is made to the case reported in 
Zafaryab Hasan v. Umar Daraz Ali Khan 
(3). It is not necessary to discuss this 
point as the appeal must fall on the two 
grounds mentioned in the preceding 
paragraphs of this judgment. As to the 
cross-objections I think tbey must be 
allowed. The trial Court fonnd as a fact 
that the defendants had not re-built the shop. 
It remarked that : 

: “the plaintifis’ witness Motilal has stated that the 
shop was built 27 or 28 years ago and it was never 
demolished or built again and Í see no reason to 
disbelieve the statement of this witness.” . 

The lower Appellate Court seems to have 
based its finding on this point on mere 
surmise and inference. The relevant 
portion of the judgment of that Court is as 
follows: 

“We sbould not lose sight of the fact thatin the 
previous suit Ram Bharosa, plaintiff, admitted that 
the materials which the defendants had taken away 
had been utilized by them in repairing theshop. I, 
therefore, agree with the defendants’ Counsel that the 
defendants must have used new materials when they 
re-built the shop.” 

“I am unable to understand how this 
inference could be drawn from the state- 
ment made by Ram Bharose. It is quite 
pessible to use old materials in repairing 
the shop without having to bringin new 
materials, and even if it be assumed for the 
sake of argument that some new materials 
were used, we do not know what they were 
and there can be no justification for the 
order of the Oourt below that the defend- 
ants could remove all the materials of the 
shop, that is the old as well as the new 
materials. As to costs also, I cannot find it 
possible to maintain the order of the lower 
Appellate Court. The plaintiffs have sub- 
stantially succeeded in their claim for eject- 
ment and arrears of rent, and the defence 
had failed almost entirely even in the lower 
Appellate Oourt. There was, therefore, no 
valid reason for disallowing the plaintiffs 
their costs of the case. In the result I 
dismiss this second appeal with cosis and 
allow the cross-objection with costs. The 
decree of the trial Oourt is restored. The 
plaintiffs will have their costs from the 
defendants in all the Courts. Leave to fils 
a Letters Patent Appeal is refused. 

"g. ppeal dismissed ; 
Cross: objection allowed. 

(3) AI R 1929 All. 610; 114 Ind, Oas. 725; Ind. 
Rul. (1929) All. 261. 
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NAGPUR HIGH COURT. 
Second Civil Appeal No. 600 of 1935 
February 1, 1938 
POLLOOK, J. 
GOMTI—APPELLANT 
Versus 
SOCIETY, GHAT PINDARAT No, 134 
(CENTRAL CO-OPERATIVE 
BANK) AND ANOTHER—RESPONDENTS 

Execution — Legal representative of judgment- 
debtor, not brought on record—Proceedings, if rendered 
a nullity. 

Failure to bring a legal representative of the judg- 
ment-debtor on record does not necessarily make 
the proceedings in execution a nullity, more so when 
the legal representative is aware of the proceedings 
and does not raise any objections. Dvraawami v. 
Chidambaram Pillai (3), Malkarjun v. Narhari (4), 
Jagadish Bhattacharjee v. Bama Sundari Dasya (5) 
and Tarangini Debt v. Raj Krishna Mondal (6), 
relied on, 

S O. A. from the appellate decree of the 
Court of the Additional District Judge, 
Hoshangabad, dated October 15, 1935, in 
Civil Appeal No. 4-A of 1935, confirming 
the decree of the Court of the Sub-Judge, 
Second Class, Narsinghpur, dated May 4, 
1935, in O. 8, No. 63-A of 1934. ; 


Rai Bahadar D. N. Choudhary, for the 
Appellant. 

Mr. Abdul Razak, for Respondent No, 2. 

Judgment.—In 1925 Jivanlal borrowed 
Rs. 350 from the Ghat Pindarai Oo-operative 
Society, of which he wasa member, and 
as security, mortgaged his fabsolute occu- 
pancy fields in that village including field 
No. 223, area9 acres. The Central Bank, 
Narsingbpur, obtained an award against 
the Ghat Pindarai Co-operative Society 
and in execution this field was 
for Rs. 1,325 in June 1930. It was purchas- 
ed by defendant No.2, who was placed 
in possession in August 1930. Jivanlal 
had died in 1926 leaving two widows, 
Musammat Gomti, the plaintiff, and Musam- 
mat Lalti who alone was made a member 
of the Co-operative Society in Jivanlal’s 
place. The 
jointly in the names of Jivanlal and 
Ghuransingh, and after Jivanlal’s death in 
the names of Gomti, Lalti and Ghuran- 
singh till there was a partition at the 
end of 1928. 

The award wasdated January 27, 1929. 
It was shown as an award in the case of 
Narsinghpur Co-operative Bank, Liquidator v. 
Members of the Ghat Pindarai Society, and 
then follow the names of 11 members 
including Lalti and Ghuransingh. Survey 
No. 223 was attached on February 24, 1930, 
and sold on June 11, 1930. Between the 
attachment and sale Lalti re-nfarried in 


sold ` 


fields were originally recorded: 
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March or April 1830. No notice was 
issued to,,Gomti. On June 18, 1930, Gomti 
put in an application asking that she 
should be given half the sale proceeds that 
remained after satisfying the plaintiff's 
claim. Ont of the sale proceeds of 
Rs. 1,325, Rs. 5381 went to satisfy the 
mortgage debt, Rs. 385 was returned to 
Ghuransingh, and Rs. 
with the Ghat Pindarai Co-operative 
Society to cover bad and doubtful debts. 

The first point taken in this appeal is 
that in an award against the Ghat Pindarai 
Society, the Central Bank, Narsinghpur, 
was not entitled to proceed against the 
property of the individual members of that 
Society and that all that it could sell in 
execution was the Oo-operative Society's 
rights as a mortgagee. In support of 
this contention I have been referred to the 
decisions in Harihar Prasad v. Bansi 
Misser (1) and South Kanara Central Co- 
operative Bank v. Chikumudunur Co- 
operative Society (2). That position may 
.be correct, but the award shows that it 
was an ward against the members of 
the Ghat Pindarai Society including Lalti 
and there is nod.ubt thatthe field itself 
was sold and not merely the mortgagee’s 
Tights therein, Assuming that Lalti ceased 
to represent the estateof Jivanlal after 
her re-marriage. Ido not think that the 
failure to bring Gomti on the record would 
amount to more than an irregularity. 
Lalti_re-married only just before the sale 
and Gomti was obviously aware of the 
proceedings from her application which 
she put in a week after the sale. The 
failure to bring the legal representative 
of the judgment-debtor on the record does 
not necessarily make the proceedings 
a nullity. See for example Doraswami v. 
Chidambaram Pillai (3), following the 
principle laid down by the Privy Council in 
Malkarjun v, Narhari (4), Jagadish Bhatta- 
charjee v. Bama Sundari Dasya (5) and 
Taragini Debiv. Raj Krishna Mondal (6). 
_ From her application of June 18, 1930, 
it is clear that Gomti was aware ofthe 

(1) 11 Pat. 174; 134 Ind. Oas. 421; A I R 1931 Pat. 321; 
12 P L T 619; Ind. Rul. (1931) Pat. 453, 

(2) A I R 1934 Mad. 181; 150 Ind. Oas. 172; 66 M LJ 
474; (1984) M W N 329: 6 R M 704, 


(3) 47 M 63; 75 Ind. Cas. 46; A IR 1924 Mad, 130; 
45M L J 413;18 L W 577; 33 M L T 25; (1923M W N 


817. 
(4) 25 B 337; 27 I A 216; i ; 5 
924 CP C), ; 7 Sar, 339; 9 Bom. L R 


(5)23 OWN 608; 51 Ind. . 972; 9 Cal. 
alga Gna ate nd. Oas 97: ; AT R1919 Cal 


(6) 32 O W N 418, 115 Ind, Cas, 520; Ind, Rul, (1929 
Oal, 378, > , nd, Cas, 520; Ind. Rul. (1923) 
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sale of the field to which she raised no 
objection and also that she had no objec- 
tion to the mortgage being paid off out 
of the sale proceeds. In my opinion, 
therefore, the mortgage was extinguished 
and it is not open now to Gomti to sue for 
redemption. 

The appeal fails and is dismissed with 
costs. Counsel's fee Rs. 20. 

D. Appeal dismissed. 


mata kamanah 


RANGOON HIGH COURT 
Special Civil First Appeal No. 10 of 1938 
March 16, 1938 
BAGULEY AND Moszzy, JJ. 

SEELUM SATYANARAYANA— 


APPELLANT 
versus 
THEDALA SEHTHA RAMASWAMY ~~ 
RESPONDENT 


Presidency Towns Insolvency Act (IIT of 1909) 
8. 17—Scope of—Arrest of insolvent judgment-debtor 
—Order disallowing arrest on condition that judg- 
ment-debtor paid Rs. 40 a month to decree-holder 
is contrary to s. 17-— Personal income of insolvent 
is included in “ property of the insolvent "—Civil 
Procedure Code (Act V of 108), O. XXI, r. 40— 
Arrest of judgment-debtor—Exemption of—No evi- 
dence to show that judgment-debtor is earning more 
than Rs. 40 a month and is unwilling to pay excess 
over Rs, 40—Arrest should not be ordered, 

An order disallowing the judgment-debtor's arrest 
on condition that he paid Rs 40 a monthto the 
decree-holder is entirely contrary to the spirit of 
s. 17, Rengoon Insolvency Act, which directs that 
on the making of an order of adjudication the prop- 
erty of the insolvent shall vest in the assignee, and 
become divisible amongst his creditors, and that 
thereafter no creditor shall, without the leave of the 
Insolvency Court have any remedy against the 
property of the insolvent, The personal earnings 
or income of the insolvent are included in “ the 
property of tha insolvent.” 

As Rs. 40 is held to be the normal limit under 
which a man could not reasonably be expected to 
support himself and a family, when thére is nothing 
on the record from which itcan be said to have 
been proved that the judgment-debtor earns more 
than Rs. 40a month and is unwilling to pay his 
decree-holder the excess amount, the Oourt should not 
order arrest of a judgment-debtor. 

Sp. O. F. A. agaiust an order of the Small 
Cause Court, Rangoon, in O. R, No. 2671 of 
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Mr. Rajagopaul, for the Appellant.» 

Mr. Rafi, for the Respondent. 

Mosely, J.—The respondent in this appeal’ 
obtained a decree against the appellant. The 
appellant thereafter was adjudicated insole 
vent: his discharge was refused and he-was 
unable to obtain a protection order. The 
respondent then applied for his arrest in 
execution of the decree, and the learned 
Ohief Justice of the Small Cause Court made 
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an enguiry uhidêr ©. XXI, r. 40, Civil Proce- 
dure Code, as regards the appellant judg- 
ment: debtor's ability to make any substantial 
payments towards the decree. The learned 
Judge found that the judgment-debtor was 
in a position “to make some substantial 
contribution towards the decree”, and 
directed that the decree-holder was entitled 
to a warrant of arrest but ordered that it 
should not be executed so long as the 
judgment-debtor paid Rs. 40 towards the 
decree. No doubt the executing Court was 
competent to allow the arrest of the judg- 
ment-debtor if it thought that he was com- 
mitting a contumacious default, that is to 
say that he was not making any payment 
to the decree-holder when able to doso. It 
is true that such matters are usually agitated 
in insolvency when an application is made 
towards an appropriation of the insolvent’s 
earnings; but admittedly there is nothing 
to prevent a creditor from applying for 
the insolvent judgment-debtor’s arrest in 
executian on such grounds, and nothing 
to prevent an enquiry being held in the 
executing Court as to the judgment-debtor's 
means of payment. 

It appears to me, however, that the 
order disallowing the judgment-debtor’s 
arrest on condition that he paid Rs, 40 
a month to the decree-holder was entirely 
contrary to the spirit of s. 17, Rangoon 
Insolvency Act, which in short, directs 
that on the making of an order of adjudica- 
tion the property of the insolvent shall 
vest in the assignee, and become divisible 
amongst his creditors, and that thereafter 
no creditor, shall, without the leave of the 
Insolvency Court, have any remedy against 
the property of the insolvent. The per- 
sonal earnings or income of the insolvent 
are included in “the property of the 
insolvent’: see on this Mulla's Law of 
Insolvency, para. 537, p. 369. Another 
objection to the order passed by the learned 
Judge is this, that though evidence was 
produced before him on both sides asto the 
judgmentedebtor’s earnings, there was Clearly 
nothing on which it could be held with any 
certainty that the judgment-debtor was able 
to pay Rs. 40 a month. The only evidence 
was that of three coglie maistries, all of 
whom said that the judgment-debtor was 
employed as a petty contractor by Massink 
& Co. and that he had 20 to 30 coolies 
under him: witness No. 1 talked about 
himself earming about Rs. 5 a day; 
witness No, 2 for the decree-holder who 
was not in regular work considered that 
he might earn Rs, 40 to Rs. 100 a month; 
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witness No. 3 knew-very little about the 
judgment: debtor's earnings. Pee sae od 

It used to be assumed under s. 60, 
Civil Procedure Code, as it was before, 
the limit was recently raised that 
Rs. 40 which is the amount of salary not 
attachable in execution and exempt from 
execution was the normal limit under which 
a man could not reasonably be expected. 
to support himself and a family. ‘There 
is certainly nothing on the record from 
which it can be said to have been proved that 
the judgment-debtor here earns more than 
Rs. 40a month. As I have said, the lower 
Court may not pass an order of arrest 
contingent on any payment, but make a 
Straight order allowing or disallowing 
arrest if it thinks that the judgment-debtor 
is earning more than this limit, Rs, 40 a 
month, and is unwilling to pay his decree- 
holder. In my opinion, the proper course 
now would be to direct that the order of 
the lower Court be set aside and that the 
decree-holder-respondent be directed to 
continue his application and adduce fresh 
evidence, (as he says he is prepared to do) as 
to the judgment-debtor appellant's earnings. 
If he is successful in proving that the 
judgment-debtor earns more than this 
limit and refuses to pay, then the order 
fcr his arrest must be allowed, otherwise 
it must be disallowed in toto. There will 
be no costs in this appeal. 

Baguley, J.—I agree. 

B. Order accordingly. 





LAHORE HIGH COURT 
Criminal Original Case No. 15 of 1937 
February 18, 1938 
Young, O. J. AND MONROE, J. 

In re VIDYA BAGAR KAPUR, EDITOR, 
Daily Guru, LAHORE, AND OTHERS! 
Contempt—Contempt of Court—Complaint of 
abduction against certain persons—During pendency 
of matter in Courts complainant taking copy of 
complaint to editor of newspaper—Editor publish- 
ing it with scare headlines and comments—Publica- 

tion held contempt of Court. 

A person filed a complaint complaining that his 
wife had been enticed away by several persons. 
While the matter was pending in the Courts, the 
complainant took a copy of his complaint to an 
editor of a newspaper. Without making the least 
enguiry as to what had happened, the editor pro- 
ceeded to publish the complaint with scare head- 
lines. The headlines consisted of the following : | 
“a caseof abduction against ........... and his father 
vce em emane" “A sensation of extreme type has been 
created inthe educated circle... on account of 
a case ": ` 

Held, that the publication was bound to tend to 
prejudice the hearing of the case and, therefore, 
amounted to contempt of Court, . : 
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' Messrs. M. Aslam Khan and Mohammad 

Monir, Assistant Uovernment Advocate- 
General, for the Petitioner. 

Messrs. G. R. Kapur, Prem Nath and M, 
A. Jan, for the Respondents. 

Young, C. J—Notice is issued to the 
four respondents to show cause why they 
should not be committed or ctherwise 
‘punished for contempt of Court. The 
facts are that on August 13, 1937, com- 
plaint was filed by Sayad Iqbal Hussain 
in the Court ofthe Tahsildar complaining 
that his wife had been enticed away by 
several persons whose names it is not 
necessary to mention. On Angust 17, the 
Magistrate in the preliminary enquiry took 
a statement by the complainant and 
proceeded thereon to issue warrants 
against the respondents to the complaint. 
‘The respondents took proceedings then 
before the Judgein revision asking that 
the complaint should be quashed. The 
learned Judge referred the matter to the 
High Court recommending that the com- 
plaint against some of the respondents 
should be quashed. The learned High 
Court Judge on a further application by the 
respondents ordered the whole case to 
come up to be considered by him on the 
question whether the complaint be quashed 
against all these respondents. On Deceme 
ber 16, 1937, the complainant Sayad Iqbal 
Hussain took a copy of his complaint to the 
editor of the newspaper Daily Guru, four 
months after the complaint had been 
filed and while the matter was pending 
both in the High Court and in the lower 
Court as against some of the respondents 
to the complaint. Without making the 
least enquiry as to what had happened, 
the editor proceeded to publish the com- 
plaint with scare headlines, The head- 
lines consisted of the following: 

“A CASE OF ABDUOTION AGAINST . .. AND 
HIS FATHER... .” 

“This case has created a sensation in all the 
eductional Muslim circle of Lahore. A sensation of 
extreme type has been created in the educated circle 
of Lahore particularly in the Muslim educated 


circle on account of a case. The facts of the case 
are alleged as follows :” 


Thereafter appeared the complaint in 
which gross allegations were made against 
the respondents to the complaint. It is to 
be noted, moreover, that the whole of the 
complaint was not published. That this 
publication amounts to contempt there 
can be no doubt. This is not a case of a 
newspaper reporting bona fide the proceed- 
ings ina Court. As noted above, the 
complaint “was taken tothe editor of the 
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paper by the complainant himself four 
months after the complaint had been filed 
and while the proceedings were actually 
pending in the High Court fcr quashing 
the complaint. To add to the mischief 
the paper proceeds to publish: above the 
complaint its own comments. It is quite 
clear that nothing could be more in the 
nature of contempt than action of this 
character. It wae bound to tend to pre- 
judice the hearing of the case. It ig 
quite clear that the publicaion by Sayad 
Iqbal Hussain was malicious. We suspect 
also that the same influence affected the 
newspaper. As regards the editor, he has 
appeared in Court. Counsel on his behalf 
has offered an abject apology and further 
in the issue of the paper dated December 
21, 1937, the paper itself published an 
apology to one of the respondents in the 
case. This was, however, afterthe High 
Court had the matter of the contempt 
before it to the knowledge of the news- 
paper. The editor is a youth who 
apparently ought not to hold such a 
responsible position. His father is the 
printer and publisher of the newspaper 
and no doubt the chief person interested, 
He, however, apologizes. In fact all the 
respondents admit the error and the con- 
tempt and offer an apology. 

We take this into consideration. As re- 
garde the keeper of the #Press, he is in 
this case under no liability and the proceed- 
ings against him are dismissed. With 
regard to the editor and the printer, they 
will be jointly and severally liable for the 
payment of Rs. 100 costs. This leave the 
question of Bayad Iqbal Hussain who is 
really responsible for the publication of 
the contempt and he also clearly had this 
contemptuous article published jn order to 
bring pressure to bear upon the respons 
dents. We order that he pay a fine of 
Re. 200 and Rs. 50 costs. In all these. 
cases, if the respondents to this petition 
fail to pay the amount of fine and costs 
within two months, they will undergo a 
sentence of one month's imprisonment, 
Costs will be paid half to Government 
and bali to the petitioners. . 


8. ° Order accordingly. 
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CALCUTTA HIGH COURT 


Civil Appeal No. 1545 of 1936 
June 21, 1938 


Sen, J. i 
BHIKARI CHARAN DAS —PLAINTIER — 
. APPELLANT 
: versus 
SUDHIR CHANDRA. J ANA—Devenpant— 
“AND OTHERS— RESPONDENT 

Attestation—What is valid attestation—Evidence 
Act (I of 1872), s. 68—-Mortgage—~Valid attestation 
should be proved—-Document admitted without ob- 
jection—Mortgagee, if absolved from proving valid 
mortgage. 

An attesting witness must either see the execut- 
ant sign or he must receive from the executant an 
acknowledgment that the executant has signed the 
deed, Further the attesting witness must sign the 
deed in the presence of the executant. These 
requisites must be established by any evidence before 
attestation can be said to have been proved. 


Under the law, a bond is not a mort- 
gage bond unless it is attestated ‘by two 
witnesses. Whether the mortgagor objects or 
not, the mortgagee in order to succeed in his suit 
upon the mortgage muet establish that there was 
a mortgage bond. This he can do by producing 
the bond in Court and by proving it according to 
law under s, 68, Evidence Act, The mere fact that 
the document was admitted in evidence without 
objection does not, absolve the mortgagee from 
establishing that there was a valid mortgage. 
Banwari Prasad Singh v. Bigni Kuer (4), followed, 
Baijnath Singh v. Brijraj Kuer (2), explained. 


O. A. from the appellate decree of the 
Sub-Judge, Second Court, Midnapore, dated 
April 15, 1936, 

Mr. Shurajit Chandra Lahiri for Mr. 
Gopendra Nath Das, for the Appellant. 

Mr. Rama Prosad Mukherjee, for Res- 
pondents Nos. 2 to 7. 


Mr. Pares Nath Mukherjee, (Jr.) for Res- 
pondents Nos, 9 and 10. 

Mr. Kalipada Sinha, for the Respondents. 

Judgment.—This appeal is by the 
plaintiff and it arises out of a suit upon 
a mortgage. The plaintiff's case is that 
defendant No. 1 executed a mortgage in his 
favour on November 18, 1921, for the sum 
of Rs. 600. Ofthe principal amount due, 
Rs. 100 had been paid, the balance due for 
principal and interest is stated to be 
Rs. 1,000. The plaintiff sued defendant 
No. I. and certain other persons upon this 
mortgage. The other persons are the 
* transferees of defendaht No, 1. Defendants 
Nos: 2 to 9, 11, 12 and 15 contested the 
suit on the following grounds. Firstly they 
stated that defendant No. | was a minor 
at the “time of the execution of the 
mortgage and that therefore the mortgage 
was void. Secondly, they asserted that no 
consideration was paid. Lastly they 
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alleged that the mortgege bond was not 
duly executed and attested. -The trial 
Court held that the mortgagor was a minor 
at the time of the mortgage bond and that 
no consideration had passed. On these 
grounds he dismissed the plaintiff's suit. 
As regards the third ground. he arrived 
at no decision but he disposed of it by 
saying that “the question does not arise, 
From thie decision the plaintiff appealed 
and the lower Appellate Court has reversed’ 
the findings of the trial Court on the first 
two grounds. It has found that the 
mortgagor was not a minor at the time of 
the execution of the mortgage and that 
consideration had passed. It dismissed 
the suit, however, on the ground that there 
had not been a valid execution and attes!a- 
tion of the deed. Against this decision the 
plaintiff has appealed to this Court. 

The main question for decision is whe- 
ther the lower Appellate Court was right in 
its finding that there has been no valid 
execution and attesta'ion. For this purpose 
the evidence has to be looked into; it is 
quite clear to me from the evidence that 
there is no proof of due attestation of this 
bond. Two witnesses have been exan ined 
on this point, namely Prasanna Kumar 
Jana and Radha Krishna Das. Prasanna 
Kumar Jana makes the following statement: 
“Kunja signed his name. I was witness 
to this bond.” That is all what he says 
regarding the execution and attestation of 
the bond. Radha Krishna Das says: “I 
am a witness to the bond.” In cross- 
examination he amplified the evidence by 
saying tbat he was -present at the majlish 


when the deed was written. There 
is no other evidence to prove 
due execution and attestation and 


I need hardly say that this eviaence is 
totally inadequate to prove attestation. 
Attestation has been defined in s. 3, 
Transfer of Property Act. An attest- 
ing witness must either see the executant 
sign orhe must receive from the executant 
an acknowledgment that the executant has 
signed the deed, Further the attesting 
witness must sign the deed in the presence. 
of the executant. These requisites have not 
been established by any evidence. The 
learned Subordinate Judge appears to be 
perfectly correct in saying that due execu- 
tion and attestation has not been proved, 
The learned Advocate for the appellant 
contends, however, that in the circum- 
stances of tbis case, further proof was not 
necessary inasmuchas the mortgage bond 
was admitted in evidencee without 
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»bjection. In the | list of exhibits, 
here is & column to show whether 


wn objeétion was taken to the admission 
of the document or not’ and in that 
soluma the words “without objection” 
appear. The argument of the learned 
Advocate for ‘he appellant is that as the 
==defendants did not object to the admissi- 
bility of this mortgage bond, the plaintiff 
was ahsolved from proving due execution 
and attestation. This, in substance, is 
his argument and he relies upon the cases 
in Ambar Ali v Lutfe Ali (1) Baijnath 
Singh v. Brijraj Kuer (2). and Jabbar Ali 
Sardar v. Monmohan Pandey (3), at 
p. 1229*, In my opini mn the contention of the 
learned Advocate for the appellant cannot 
be supported and the cases relied upon 
do not really support the point which 
he seeks to make out. Under the law, a 
bond is not a mortgage bond unless it is 
attested by two witnesses Whether the 
defendant objects or not, the plaintiff in 
order to succeed in his suit upon the 
mortgage must establish that there was a 
mortgage bond. This he can ` do by 
producing the bond in Court and by 
proving it according to law. Section 68, 
Evidence _ Ast, lays down that when a 
document is required by law to be attested, 
it shall not be used as evidence until 
one attesting witness at least has heen 
called for the Purpose of proving its 
execution if there be an attesting wit- 
ness alive and subject to the process of 
the Court. In the present case it is not 
established that the two witnesses called 
by the plaintiff are attesting witnesses. 
hey merely say that they signed the bond 
as witnesses. They did not say that 
they signed in the presence of the 
mortgagor or that the mortgagor signed 
in their presencs or acknowledged his 
signature. It cannot, therefore, be said that 
ths plaintif has c»nplied with the pro- 
visions of s, 68, Evidence Act. The mere 
fact that the docuorant was admitted in 
evidence without objestion does not, in 
my opinion, absolve. the plaintiff ‘trom 
establishing that there was a valid mort- 
Sage. It cannot be said that the defend- 
ants anywhere admitted that defendant 
No. 1 had executed a valid Mortgage. Oa 
the contrary, there was a specific objection 


U) 45 O 159; A IR 19 ; 25 19; 
ao WN ass 18 Oal. 971; 25 OLJ 619; 
ab. 52; A IR 1922 Pat. 514; 4P L T239. 
(3) 55 O 1216; 114 Ind. Oas.485; AIR 1929 Oal 
110; 49 O LJ 70; Ind. Rul, (1929) Oal. 245, 
*Page of 530—[Ha] ~~ SS 
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taken in the written statement wherein it 
was stated thatthe bond had not beda duly 
executed and attested. This defence was 
persisted in at the time of the trial and 
a specific issue was raised regarding 
this defence and this issue was No. 4. 
Even at the time when the alleged attest- 
ing witnesses were examined, the 
defendants persisted in their defence 
that there wasno proper attestation. The 
cross-examination of P.W, No. 3 indicates 
it. It cannot therefore be said that the 
defendants at any time admitted that tha 
hond had been duly attested and executed. 
They might have not objected to the 
dozument going in, but this cannot, in 
my opinion, absolve the plaintiff from 
establishing thatthe mortgage bond had 
been duly executed and attested. 

In this connection I would refer to the 
case in Baijnath Singh v. Brijraj Kuer 
(2). Learned Advocate for the appellant 
relied upon certain statements in the 
judgment but if the entire judgment be 
read, it will befound that the case is 
really against the appellant’s contentions. 
I would refer specially to the observations 
of their Lordships at p. 62* which entirely 
support the view I have taken. In this 
connection [ was referred to the case in 
Banwari Prasad Singh v. Bigni Kuer 
101 Ind. Oas. 277 (4). This is a decision 
also of the Patna High Oourt and it is on 
all fours with the present case. Their 
Lerdships remark in that case that : 

“Section 59, Transfer of Property Act, provides that. 
a mortgage can be made only by a registered instru- 
ment signed by the mortgagor and attested ab least 
by io Witnesses when it secures a sum of more than 

8. . 

Then they go on to say that this is a 
Tule of law and not a rule of evidence; 
and that a bond is not a mortgage ut- 
less it is thus attested. Taeir kordships 
then decided that whether the defendants 
object or not, the document, if it is not 
proved to be attested by two witnesses, 
cannot operate „as a mortgage. In my 
opinion, the learned Subordinate Judge 
was quite justified in holding that the 
plaintiff had not proved that the mort- 
gage was duly executed and attested. 
Having come to that decision there’ was 
no other coursa open to him but to dismiss 
the plaintiff's suit. I entirely agree with 
this point òf view and that being so, it is 
not necessary for ms to consider the 
other question, namely whether the morte 


(4) 101 Ind. Oas. 277; A I1R1927 Pat. 130,8 P LT 
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gagor was a minor or major at the time 
of the execution of the mortgage deed or 
whether any consideration passed. I 
uphold the decision of the learned Sub- 
ordinate Judge- and dismiss this appeal 
with costs. Leave to appeal under the 
Letters Patent is refused. 

S. Appeal dismissed, 





ALLAHABAD HIGH COURT 
Civil Revision Application No. 30 of 1938 
September 15, 1938 
MOHAMMAD ISMAIL; J. 

RAM SWARUP—CREDITOR— APPLIOANT 

versus 
DEVI DAS—-Oprositz Party 

U. P. Encumbered Estates Act (XXV of 1934), 
ss. 4, 14, 3, Rules under Act, r. 6—Special Judge if 
can restore application made under 4.4, and dis- 
missed for default, under s. 151, Civil Procedure 
Code (Act V of 1908)—R, 6, scope of --Special Judge 
if a ‘Court'—His powers, 

The scheme of the U. F, Encumbered Estates Act, 
and the language of r, 6 of the Rules made by the 
Local Government under the Act, unmistakably lead 
to the conclusion that subject to certain limitations 
the Oivil Procedure Oode, has been made applic- 
able tothe proceedings in the Court of the Special 
Judge. The Special Judge, therefore, has inherent 
jurisdiction under s. 151, Civil Procedure Code, to 
restore an application made under s.4 of the Act, 
which was dismissed by him for default of the deb- 
tor, if good cause is shown. Ganesh Prasad v. 
Bhagelu kam (1), Harbans Singh v. Suresh Datta 
(Dand Firm Dwarka Das Baburam v. Vaish Flour 
Mill (3), relied on. 

Rule 6 of the Rules made by the Government 
under the U. P, Encumbered Estates Act, is not 
restricted to 8. 14 of the Act. 
` The Special Judge appointed under the U. P. 
Encumbered Estates Act, is vested with judicial 
powers and is, therefore, a ‘Court’, His orders have 
the force of a decree and in certain circumstances 
he finally adjudicates between the parties appearing 
before him. 

©. R. App. against an order of the 
Judge, Aligarh. dated November 22, 1937. 

Mr. S. N. Seth, for the Applicant. 


* Mr, Panna Lal, for the Opposite Party. 


Order,—This is an application in revi- 
sion directed against an order of the Court 
below. The facts of the case have been 
fully set out in the order of the learned 
District Judge and need not be recapitu- 
lated in detail. lt appears that Devi Das, 
the opposite party, made an application to 
the Collector under s. 4, Hncumbered 
Estates Act. The application in due course 
was transferred tothe Special Judge and a 
date was fixed fcr filing the written state- 
ment and depositing publication charges. 
The applicant on the date fixed failed to 
appear with the result that the application 
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was dismissed by the Special Judge. Or 
July ë, 1937, the applicant, -made ap 
application for the restoration of his ‘appli: 
cation and the learned Special Judge com 
sidered that sutficient cause was made out, 
and therefore restored the application. Ons 
appeal the order of the Special Judge wase 
affirmed by the learned District Judge. 
The creditor now comes to this Court ine 
revision. | 
It is argued that the order of the Special 
Judge was entirely without jurisdiction and 
the learned District Judge in refusing tor 
set aside the order failed to exercise a juris- 
diction vested in him by law. It is conceded 
that there is no specific provision in the 
Act analogous to O. IX, r. 9, Civil Procedure 
Code. The Special Judge, however, restored 
the application under the inherent power 
vested in him under s. 141, Civil Procedure 
Code. Learned Counsel for the applicant 
contends that the provisions of the Civil 
Procedure Code do not apply to the proceed- 
ings under the Act, and therefore the aid 
of 8.151 of the Code could not be invoked. 
A reference has been made to ss. 5] and 52 
of the Act, Under the former, the Special 
Judge shall be deemed to be a public 
servant within the meaning of the Penal 
Code of 1860. Under the latter section, the 
Special Judge has been vested with the 
powers conferred on a Oivil Court by the 
Civil Procedure Code of 1908 for the pur- 
poses of compelling the attendance of wit- 
nesses and the production of documents and 
of awarding costs. It is argued that these 
two sections are exhaustive, and the Special 
Judge has no further powers that are vested 
in the Civil Courts under the provisions of 
the Civil Procedure Code. Learned Counsel 
for the opposite party has referred to rules 
made under the United Provinces Encum- 
bered Estates Act by the Local Government. 
Rule 6, provides that the proceedings 
under the Act shall be governed by the 
provisions of the Civil Procedure Oode so 
far as they are applicable and not incon- 
sistent with the provisions of the Act and 
of these rules. < 
The argument of the learned Counsel for 
the applicant is that this Rule is limited in 
its operation to s. 14 of the Act under which 
the Special Judge is authorized to investi- 
gate the claims and determine the amount 
of debts. it is contended that this power 
should not be extended when the Special 
Judge is proceeding under the provisions ol 
other sections of the Act, Itis true that in 
the marginal’ note a reference to s. 14 
has been made, but the Rule itself is nol 
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restricted to that” section. The Special 
Judge ‘reathes the stage of examination of 
Claims after notices have been served on 
the parties concerned and written state- 
ments have been submitted by creditors 
and the applicant. The matters arising out of 
the written statements filed by creditors and 
debtors have to be investigated under s, 14. 
if the argument advanced by the learned 
Oounsel for the applicant is sound, it would 
follow that the Civil Procedure Code would 
apply to cne part of the investigation and 
not to the other.. The proceedings after the 
case have been referred tothe Special Judge 
under s. 6 are intended to determine 
the claims of various creditors against the 
estate of the debtor, and it is impossible to 
separate cne part of the investigatioa from 
another. In my judgment the scheme of the 
Act and the languageof r. 6 unmistakably 
lead to the conclusion that subject to cer- 
tain limitations the Civil Procedure Code 
has been made applicable to the proceed- 
ings in the Court of the Special Judge. 
Irrespective of the view I take of the scope 
of r, 6, in judgment, the Special Judge 
had inherent jurisdiction to restore the 
application which was dismissed by him 
for the defauli of the debtor. 

In Ganesh Prasad v. Bhagelu Ram (1) 
a Bench of this Oourt held that a Court 
could on good cause being shown restore an 
application for setting aside a dismissal 
for default or an ex parte decree, which 
application itself had been dismissed for 
default. It was further held that an applica- 
tion for restoration of a previous application 
dismissed for default did not fall directly 
under O. IX, but was entertainable under 
the inherent jurisdiction which the Oourt 
possesses under s. 151, Civil Provedure Code. 
In Harbans Singh v. Suresh Datta (2) 
a similar view was taken of the inherent 
powers of Court where O. IX, 1. 9, did not 
apply. lo Firm Dwarka Das Baburam v. 
Vaish Flour Mill (3) a Bench held : 

“where an application under O. XXI, r. 9, is dis- 
missed for default and an application for restora- 
tion is made, O. IX, Civil Procedure Oode, did not 
apply but the Court had inherent jurisdiction to 
restore an application if a good case is made out.” 

Learned Counsel for the applicant has 
argued that on the analogy of the above- 
mentioned rulings, the Special Judge could 
not restore the application in the exercise 
of inherent jurisdiction because the Special 

(1) 23 A LJ 817; 89 Ind. Gas. 350; a IR 1925 
All, 773; 47 A 878; L R6 A 4120iv. - 

(2) (1929) A L 1082; 118 Ind. Cas. 669; A I R 
1929 All. 624; Ind, Rul. (1929) All. 909. 


(3) (1931) A L J 622; 136 Ind, Oas. 283; AIR 1931 
All, 594; Ind, Rul, (1932) All, 171. 
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Judge is not a Court. Itcannot be disputed 
that the Special Judge is vested with jadi- 
cial powers. His orders have the force of 
a decree and in certain circumstances he 
finally adjudicates between the parties 
appearing before him. In my opinion, it 
would be anomalous 1f atribunal vested with 
judicial powers is not emp swered to rectify 
his own mistakes or to restore an applica- 
tion that has been dismissed by himself for 
the default of a piriy provided the default- 
ing party has shown good cause. Far the 
reasons given above, in my opinion, the 
Special Judge had jurisdiction to rastore 
tha application. Learned Couasel for the 
opposite party contends that no revision 
lies from the order of the learned District 
Judge beciuse under s. 45 of the Act the 
order of the Special Judge was appealable. 
In view of my decision on the first point it 
appears to me redundant to express any 
opinion on the second point as it does not 
arise. In the result I dismiss the appli- 
Cation with costs. 


8. Application dismissed. 


Samana arata 


: LAHORE HIGH COURT f 
Execution First Oivil Appeal No. 354 
of 1937 
March 28, 1933 

ADDISON AND Din Modamuap, JJ. 
HIRA LAL -Deores-doLpe8—APPBLUANT 
versus 
MOHNA SINGH—Jubament-DaBroR— 
RESPONDENT 
Execution ~Step-in-aid—Application by decree- 
holder to withdraw money deposited in Court for 
his own benefit, whesher step-tn-aid—Limitation Act - 

(IX of 1908), Sch. I, Art. 182 (5). ae 
An application by 8 decres-holder to withdraw 
money deposited in Oourt for his benef cannot be 
held to be a step-in-aid of execution anil does at 
give a fresh starting point for limitation. Ram 
Das v. Kanshi Ram (2), Amolak Chand v. Hoshiar 
Singh (3) and Kasu v. Atar Singh (1), approved. 
'Qase-law discussed | : 
fox, F. C A. from aa order of the Senior 
Sub-Juige, Amritsar, dated July 9, 1937. 
Dalip Singh, J.—In this case the decree- 
holder obtained a decree for Rs. 93,700 
and interest on December 17, 1925." [tis 
admitted that an application for execu- 
tion was consigued to the record room on 
January 9, 1932. Tne next application 
was mide on January 3, 1936. This ap- 
plication would, ordinarily speaking, have 
been barred by time, but the decree- 
holder relied on an application made on 
July 4, 1933, to recover certaim moneys 
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deposited in Court. The Court being some- 
what doubtful on-the question of limita- 
tion, a special attempt was made to serve 
the judgment-debtor. On July 28, 1936, it 
was reported that the judgment-debtor 
was avoiding service. On August 17, 1936, 
it was reported that the judgment-debtor 
had refused service anda notice had been 
put on his dwelling house. On August 21, 
1936, the Court held in the absence of 
the judgmentedebtor following Mulchand 
Manajt v. Jamanbi Abdul Kabir Sahib 
(1), that the application was within time 
by reason of the application made on July 4, 
1933. On January 22, 1937, this applica- 
tion of January 3, 1936, was consigned to 
the record room. On March 2, 1937, the 
present application was made. The judg- 
ment-debtor pleaded bar of limitation and 
alleged that he had never been served and 
had never refused service as regards the 
application of January 3, 1¢36. ‘Lhe trial 
Court held on the evidence that is appeared 
that it had been wrongly reported that the 
judgment debtor had refused to accept 
service. 

I have been through the evidence and 
I see no reason to dissent from the finding 
of the trial Court on this point. It is, there- 
fore, open to the judgment-debtor to urge 
that the application of January 3, 1936, 
was wrongly held to be within time by 
reason of the application of July 4, 1933. 
The trial Court has held that there is a 
conflict of rulings between Mulchand 
Manaji v. Jamanbi Abdul Kabir Sahib (1) 
and kam Das v. Kanshi Kam, 14 Ind. 
Oas. 335 (2), a ruling of our own Court. 
It is admitted by learned Counsel on both 
sides that this conflict of rulings exists 
and that Calcutta and Lahore hold that 
such an application, as the one made on 
July 4, 1933, is not a step-in-aid of execu- 
tion and that Allahabad, Madras and Bom- 
bay hold that such an application is a 
step-in-aid of the execution. So far as our 
Court is concerned, there is one Single 
Bench ruling, namely Amolak Chand v. 
Hoshiar Singh (3) in which a previous Full 
Bench ruling of the Ohief Court, Kasu v. 
Atar Singh (4), was followed. Taere is also 
a Single Bench ruling of the Chief Court, 
*Ram Das v. Kanshi Kam, 14 Ind. Oas. 335 
(2). “As the matter is not free from diffi- 

(1) A 1R1925 Bom. 443; 89 Ind. Oas. 228; 27 
Bom, L R671. 

2 14 bfd. Cas, 335; 155 P L R 1912; 80 P WR 


(3) A IR 1938 Lah. 138; 175 Ind. Cas, 260; 39 P 
L R 1027; 10 R L 698 


(4)103 P R 1908; 142 P W R 1908 (F B). 
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culty and there should’ be an authoritative 
decision of this Court in view of-the ‘con- 
flict of rulings, I refer the case toa Divi- 
sion Bench on this point, namely whether 
an application to draw out monies deposit- 
ed in Court for his benefit, by the decree- 
holder is a step-in-aid of execution or not. 
Messrs. J. N. Aggarwal and S. M. Sikri, 
for the Appellant. À 
My. S. L4Puri for Mr. M. L. Puri, for the 
Respondent. 
Judgment of Division Bench 
Addison, J.—The only question involved 
in this appeal is whether the application, 
dated July 4, 1933, to recover certain 
monies deposited in Court in execution of 
the decree is astep-in-aid so as to give a 
fresh starting point for limitation. The 
Bombay High Oourt has held in Bapu 
Chand v. Mugut Rao (5) and Mulchand 
Manaji v. Jamanbi Abdul Kabir Sahib (1) 
that such an application is an application 
to the Oourt to take a step-in-aid of execu- 
tion of the decree. It was heldin Bala- 
guruswami V. Guruswami Naicken (6) that 
an application for payment out of money 
in Court by a decree-holder is a step-in- 
aid of execution if the money in Oourt was 
realized in execution of the decree. A Full 
Bench of the Allahabad High Oourt held 
in Sujan Singh v. Hira Singh (7) that a 
“gtep-in-aid of execution” included an 
application made by a decree-holder to enter 
up part satisfaction of the decree. On the 
other hand, it was held in Hem Chunder v. 
Brojo Soondari Debi (8) that an application 
made by a judgment creditor to take out: 
of Court certain monies there deposited by- 
his judgment-debtor, cannot be considered: 
to be an ‘application to the Court to take a 
step-in-aid of execution, and is not, there- 
fore, within the meaning of cl, 4 of 
Art. 179, Sch. II of Act XV of 1877. 
Tne decisions of the Punjab Ohief Court- 
and of this Court appear to have been 
uniform throughout. In Nawab Saadat 
Ali Khan v. Nawab Muhammad Ali Khan, 
(9) there was an application for payment, 
out to the decree-holder of a sum of money. 
which had been deposited in Court, which. 
application was granted and the money 
paid out, It was held by Plowden and 
Brandreth, JJ. thatit was not an applica- 
tion to take a step-in-aid of execution of 
the decree, A similar decision was given 
(5) 22 B 340. 
(6) AIR 1925 Mad. 703; 87 Ind. Cas. 989;48M L 


) 12 A 399; A W N.1890, 125 (F B). 
(8) § 0 89; 100LR 272, g . 
(9) 107 P R 1881, ; 
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by Barkley and Burney, JJ. in Mahomed 
Shaffee’ v." Budri Mal (10). Plowden and 
Tremlett, JJ. affiimed the same principle 
in Mul Chand v Kour Singh Q1). A Full 
Bench of the Punjab Chief Court held in 
Kasu v. Atar Singh (4) that an application 
by a decree holder to the executing Court 
for payment to him of aceitain sum of 
money deposited in Court in partial satisfac- 
tion of tke decree does not ordinarily 
amount to an application to take seme 
step-in-aid of execution. In Ram Das v. 
Kanshi Ram, 14 Ind. Cas. 335 (2) Rattigan, J. 
held that as a general rale, an applica- 
tion by a decree-hclder to withdraw money 
deposited in Court for his benefit cannot 
be held to be a step-in-aid of execu'ion, 
especially where the right of the decree- 
holder to withdraw the money is not con- 
tested by the judgment-debtor and payment 
of the money by the Court is a mere 
ministerial: function. It was further said 
that it made no difference that the original 
application for execution had not been 
finally disposed of. Lastly, in Amolak 
Chand v. Hoshiar Singh (3) Bhide, J., fol- 
lowing tke previous rulings of the Chief 
Oourt, applied the same principle. In these 
circumstances we consider that the principle 
of stare decisis should apply. Apart from 
that, we are of opinion that the previous 
decisions of the Punjab Chief Ocurt and of 
this Court lay down the law correctly. We 
accordingly dismiss this appeal with costs. 


8. Appeal dismissed. 
(10) 88 P R 1884. 
(II) 17 P R1888. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 200 of 1937 
September 7, 1938 
Misra, J. 
RAJESHWAR DUBE--Dsrenpsntr— 
APPELLANT 

‘ versus 
RAM SANMUKH MISIR AND OTHERS—- 
PLAINTIFFS AND ANOTHER— DEFENDANTS — 
RESPONDENTS. 

Hindu Law—Debts—Father— Decree against father 
alone in suit on mortgage executed by father—Sons 
not parties to suit—Plea of want of legal necessity 
raised by father and finding given by Court—Sub- 
sequent suit by sons for declaring that mortgage did 
not bind them, if barred by res judicata —Parties— 
Proper parties—Suit by or against manager of joint 
Hindu family—Other co-parceners though not neces- 
sary, are proper parties. 7 

The right of the co-parceners to object not on the 
ground of non-joinder but on the ground of the debt 
being not binding on them or as being tainted with 
illegality or Immorality is not affected by the pro- 
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to which not been made 


ceedings 
parties, 

Where a father executes a mortgage of the joint 
family property and in asuit on such mortgage the 
sons are not made parties and a decree is passed 
against the father alone, a subsequent suit by the 
sons for a declaration that the mortgage made by 
their father was not binding upon them as it was 
without consideration and without legal necessity and 
that if any consideration was paid, it was given for 
immoral purposes, is not barred by res judicata even 
if the father had raised a plea of want of legal neces- 
sity inthe mortgage suit and the trial Court had 
given a finding on. it; because it is elementary law 
that it is not opento an alienor to impeach his own 
alienation. Debi Singh v. Jai Ram (3), Nanomi 
Babuasin v. Modhun Mohun (4), Ram Krihna 
Narayan v, Vinayak Narayan (5), Ramasamayyan 
v. Virasami Ayyar (6) and Surya Prosad v. Golab 
Chand (7, relied on. Kazim Ali Khan v.Om Prakash 
(1) and Dharup Raj Misser v. Ram Audesh Misser (2), 
distinguished. 

Although it may not be legally necessary toim- 
plead the other co-parceners in a suit by or against 
the manager of a joint Hinda family, yet they would 
be proper parties to such a suit. 


F. C. A. from an order of the Civil Judge, 
Jaunpur, dated March 18, 1937. 

Mr. Gopalji Mehrotra, for the Appellant. 

Mr. K. L. Misra, for the Respondents. 


they have 


Judgment. —Tais is a defendant's appeal 
from an order of remand passed by the 
Civil Judge of Jaunpur in an appeal from 
the decision of the Additional Munsif of 
Jaunpur, dated January 6, 1937. Jagdeo, 
father of the plaintilfis, Ram Sanmukh Misir 
and others, made a mortgage in favour-of 
Rajeshwar Dube, defendant, in the year 
1928, mortgaging certain joint family pro- 
perty. The mortgagee sued for mortgagee 
possession of the property. ‘Lhe only defen- 
dant to the suit was Jagdeo, mortgagor. 
One of the pleas which Jagdeo raised in 
that case was that he was representing the 
joint family of himself and his sons afd 


‘that the mortgage was without legal neces- 


sity. The trial Court of the Munsif framed 
an issue about legal necessity and found 
that except for a sum of Rs. 15 the mort- 
gage was fur legal necessity. In the end, the 
suit for mortgagee possession was decreed. 
Subsequently, the sons of the mortgagor 
brought a suit for a declaration that the 
mortgage made by their father was not 
binding upon them as it was without" con- 
sideration and withoyt legal necessity and 
further that if any consideration was peid, 
it was given for immoral purposes. The 
trial Court of the Munsif dismissed the 
suit on the ground that the sons ware elfec- 
tively represented by their father in the 
previous suit on the mortgage and the deci- 
sion in that suit operated as res judicata in 
the subsequent suit by the sons. In appeal 
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the learned Civil Judge reversed the deci- 
sion of the Munsif, holding that the sons 
were not parties to the previous litigation 
and the pleas on which the sons now seek 
to avoid the alienation were not open to 
the father and.consequently the interest of 
the sons remained unaffected by the judg- 
ment against the father in the previous 
case. The lower Appellate Ccurt accord- 
ingly remanded the case to the trial Court 
for decision on the merits. Hence tkis 
second appeal. 


In appeal before me learned Counsel for 
the mortgagee-appellant has referred to the 
case in Kazim Ali Khan v. Om Prakash 
(1), Dharup Rai Missir v. Ram Audesh 
Missir (2) and has contended that because 
the father was previously sued in a repre- 
sentative capacity, therefore, the decision 
againet him in that suit would bind the 
sons, The cases referred to above are no 
authority for the contention that a decree 
passed against the father for a debt con- 
tracted by him, even though the debt be 
not for family necessity or be illusory, 
immoral or illegal, operates ae res judicata 
and is binding upon the sons. Although it 
may not be legally necessary to implead 
the, other co-parceners in a suit by or 
against the manager, yet they would be 
Proper pares to such a suit. Further, 
the right of the co-parceners to object not on 
the ground of non -joinder but on the ground 
of the debt being not binding on them or 
as being tainted with illegality or immorality 
is not affected by the proceedings to which 
they have not been made parties. It makes 
no difference that in the present case the 
father did, as a matter of fact, raise the plea 
ahout want of legal necessity and the trial 
Oourt wrongly allowed bim to raise it and 
also gave'a finding on it. It is elementary 
law that it is not open to an alienor to 
impeach his own alienation. In Debi Singh 
v. Jia Ram (3) Banerji, J. observed as 
follows : 


“In the case of Hindu sons who were not party 


to the proceedings (under which the sale t 

in execution of a decree obtained on ee ges 
mortgage made by the father) the mere fact of the 
sale having been held and confirmed does not pre- 
clude them from | questioning the validity of it 
upon grounds which under the Hindu Law would 
religve them of the obligation which that law 
imposes upon them to pay their father's debts ;" 

in other words that the debt was not of 


such a nature as to justify a sale of their 


(1) (1987) AL J 1095; 172 Ind. < 
All ae R A 389 (2); 1937 A L Rvs Mente 
) ‘ ; 157 Ind. 28: 
All. 452; 1935 AL R 886;8 R A Pas SABAB Nan 
(3) 25 A 214; A W N 1903, 21 (F B), 
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interests also. The learned Judge. relied in 
support of his view on the following obser- 
vations of their Lordships of the Privy 
Council in Nanomi Babuasin v. Modhun 
Mohun (4): 

“It appears to their Lordships that sufficient care 
has not always been taken to distinguish between 
the question how far the entirety of the joint 
estate is liable to answer the father’s debt and the, 
question how far the sons can be precluded by 
proceedings taken by or against the father alone 
from disputing the liability. If the debt was ofa 
nature to support & sale of the entirety, he might 
legally have sold it without suit or the creditor 
might legally procure a sale of it by suit. All that 
the sons can claim is that not being parties to the 
sale or execution proceeding, they ought not to be 
debarred from trying the fact or nature of the debt 
in a suit of their own.” 

Reference may also be made to the obser- 
vations in Ram Krishna Narayan v. 
Vinayak Narayan (5) at p. 357*, Rama- 
samayyan v. Virasamt Ayyar (6) at p. 2257 
and Surya Prosad v. Golab Chand (7) at 
p. 743¢ where it was held that if a son 
afier a decree being obtained against the 
father upon a mortgage executed by the’ 
latter sues to have it declared that his share 
is not liable to satisfy the decree, he cannot 
succeed unless he proves that the debt was 
contracted for immoral or illegal purpose 
or was of an illusory character. For the 
reasons stated above, 1 hold that the suit of 
the sons is not barred by the ru'e of res 
judicata and the dezision of the lower 
Appellate Court is correct. The appeal thus 
fails and is dismissed with costs. Leave to 
file Letters Patent Appeal is refused. 

5. Appeal dismissed. 
oa 13 0 21; 13 I A 1; 4 Sar. 682; 10 Ind, Jur, 151 

). 
(5)34 B 354; 5 Ind. Oas. 967; 12 Bom, L R 219. 
(f)21 M 222,58 M LJ 126. 
UY) 27 O 724; 40 W N 701. 
*Page of 34 B.—[Hd.} 
tPage of 21 M.—[H#a.] 
tPage of 27 O.—[Ed.] 


CALCUTTA HIGH COURT 
Civil Appeals Nos. 342 to 345 of 1936 
December 1, 1937 
BARTLEY AND NASIM À LI, JJ. 
Raja BIRENDRA NATH RAY BAHADUR 
—DECREE HOLDER—-APPELLANT 
p versus 
PURNA CHAND NAHATA anp OTHERS 
— RESPONDENTS 
Civil Procedure Code (Act V of 1908, O, XXI 
r. 34--Decree for execution of document—May be 
passed in any suit and not necessarily in suit for 
specific performance of contract. 
Order KAT, r. 34, Oivil Procedure Oode, simply 
contemplates that there should he % decree for 
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execution of a document. Tt may be passedin any 
«suit, “Thére is no foundation for the view that an 
order under the rule can be made only when a 
decree for execution of a document is made in a 
suit for specific performance of contracts. 

Messrs. Jatindra Mohan Chaudhury and 
Gobin la Mohan R-y, for the Appellant. 

Messrs. Gopal Chandra Das and Sudhir 
Chandra Choudhury (in Nos. 342 and 343), 
for the Respondents. 

Nasim All, J.—This appeal arises out 
ofa proceeding unders. 47, Oivil Proce- 
dure Code, and is against an order of the 
first Court of the Subordinate Judge of 
Pabna, dated March 7, 1936, rejecting the 
appellant's application for execution of a 
decree under the provisions of O. KAT, 
r. 34, Civil Procedure Code. That rule is in 
these terms: i 

“Where a decree is for the execution of a docu- 
ment or for the endorsement of a negotiable instru- 
ment and the judgment-debtor neglects or refuses to 
obey the decree, the decree*holder may prepare draft 
of the document or endorsement in accordance with 
the terms of the decree and deliver the same to the 
Oourt.” ; 

The petition of the appellant for execu- 
tion contains a prayer in terms of r. 34 of 
the Code. The questions for determination, 
therefore, are: (1) whether the decree is a 
decree for execution of a document, and (2) 
whether the judgment-debtor has neglected 
or refused to obey the decree. As regards 
the firat point it appears that the decree 
was made by consent in asuit for recovery 
of possession of certain lands. 
of compromise, in terms of which the con- 
sent decree was mace shows that the claim 
for khas possession of the plaintifisin the 
suit, who are the respondents in these 
appeals, was given up in respect of a 
portion of the disputed lands as the appel- 
lant agreed totakea permanent lease of 
those lands at a certain rent. It further 
appears from the petiticn of compromise 
that the parties agreed that either the 
decree would be registered or formal leases 
would be executed. The petition of com- 
promise also states that eaca of the terms 
of the compromise is a’ consideration for 
the whole. Under these circumstances it 
cannot be said that the execution and 
registration of the lease in respect of a 
portion of the disputed land was not a 
matter relating to a suit. In view of the 
definite statement in the decree that the 
parties are to execute and register the 
leases, it cannot be said that this portion 
of the decree ia not operative. The learned 
Subordinate Judge has observed that an 
order under O. XXI, r. 34, can be made only 
when a decree for execution of a document 
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is made ina suit for specific performance 
of contracts. There is no foundation for 
such a view in the rule itself. The rule 
simply contemplates that there should be 
a decree for execution of a document. It 
may be passed in any suit. We are, there- 
fore, of opinion, that there is a decree for 
the execution of a document inthis case 
within the meaning of O. XXI, r. 34, cl. (1) 
of the Code. 

The next question is whether the res- 
pondents-neglected or refused to obey the 
decree, The case of the respondents is that 
they did not neglect or refuse to obey the 
decree and that they have no objection to 
the execution and registration of the leases, 
provided the map which forms part of the 
decree is re-layed in the locality before the 
leases are executed in order that there may 
be no dispute aboutthe identity of the 
leasehold lands in future. This being the 
position taken up by the respondents, we 
are of opinion, that the proper order to make 
in these appeals is to set aside the order 
of the learned Subordinate Judge refusing 
the appellant's application under O. XXI, 
r. 34 ofthe Oode and to send the case back 
to him for dealing with the appellant's 
application under O. XXI, r. 34, Civil Pro- 
cedure Code, according to law, and we order 
accordingly. 

The appellant is directed to prepare the 
draft tothe kabuliyat in terms of the peti- 
tion of compromise making the map and 
the field book, which have been made part 
of the consent decree, part of the kabuli- 
yats. He is alsodirected to insert into the 
draft leases the same description of the de- 
mised lands as they are given in the 
consent decree. The respondents are also 
directed tosubmit similar drafts of the 
corresponding pottas. These drafts are fo 
be submitted to the Court within three 
months from the date of the arrival of the 
record of these appeals in the lower Court. 
The learned Subordinate Judge will, there- 
upon, pruceed to dispose of the application 
of the appellant for execution in accord- 
ance with sub rr. 2,3, 4 and 6 of O. XXI, 
r. 34 Oivil Procedure Code. The learned 
Subordinate Judge is also directed tô take 
into consideration thestransfers of landlords’ 
interest which have taken place after the 
consent deéree. Parties will bear their own 
costs in Appeals Nos. 642 aud 343 of 1936. 
There will be no order for costs in ‘the 
other appeals. Let the record be sent down 
as early as possible. 

Bartley, J.—I agree. 

D, Order accordingly. 


PURNA GHAND NAHATA (OAL) 
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ALLAHABAD HIGH COURT 
Criminal Revision Application No. 663 
of 1938 
August 30, 1938 
MonamMap Ismatt, J. 

SHEO MANDIL— APPLICANT 


i VETSUS 
EMPEROR —RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 439— 
Accused though ordered by lower Court to surrender 
to his bail, not doing so — Revision cannot be enter- 
tained until order of lower Court is complied with nor 
can his Counsel be heard, 

Where an accused doesnot surrender to his bail 
bonds in contravention of the order of the lower Court 
to doso and remains at large, he is in contempt of 

- Court and under s. 439, Criminal Procedure Ocde, 
as long as the accused does not enter appear- 
ance in obedience to the order of the lower Court 
the High Court willnot be justified in exercising its 
discretionary powers in favour of the accused. 
Further, until the order of the lower Court is com- 
plied with, the Counsel representing him will not 
have a right of audience. Har Narain Prasad v. 
Emperor (1), distinguished, Khairat Ali v. Wahid 
Ali (2), relied on. 

Or. R. App. from an order of the Sessions 
Judge, Mirzapur, dated August 20, 1938. 


Messrs. Kumuda Prasad and C. 8. Saran 
for the Appellant. | 

The Government Advocate, forthe Orown. 

Order.—This is an application in revi- 
sion on behalf of one Sheomandil, who was 
convicted and sentenced to a term of nine 
months’ rigorous imprisonment and a [ine 
of Rs. 500 under s. 406, Indian Penal Code, 
‘by a Magistrate of the First Olass. The 
order of the learned Magistrate was con- 
firmed on appeal by an order dated 
August 20, 1938. The applicant now comes 
to this Court in revision. It is admitted by 
the learned Counsel that the accused has not 
surrendered himself and is still at large. 
The concluding portion of the order of the 
learned Sessions Judge is: “The appeal is 
rejected. “he accused is directed to sub- 
mit to his bail bonds.” This order has not 
been complied with. Learned Counsel for 
the applicant states that the Appellate 
Covrt had not directed the applicant to be 
present in Court at the time of the delivery 
of judgment. Reference has been made 
to the Proviso to s. 424 which lays down that 
unlesg the Appellate Court otherwise directe 
the accused shall not be brought up or 
‘required to attend td hear the judgment 
> delivered. This section is limited in its 
operation to the stage when the judgment is 
pronounced. In the judgment itself the 
learned Sessions Judge has directed the 
accused to surrender himself, as he was 
bcund to do, and it was the duty of the 
applicant to enter appearance ag soon as he 
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was apprised of the order of the „Court. It 
is not suggested that the accused is unaware 
of the order of the Court below. The, fact 
that he has come to this Court in revision 
is proof positive of his knowledge of the 
order that has been passed by the Court 
below. . 

The question for consideration is whether , 
it is open to the applicant or his learned 
Counsel to move this application until the 
applicant has obeyed the order of the Judge 
and has surrendered to his bail bonds. 
The exercise of powers under s. 435 and 
the sections immediately following it are 
discretionary. Section 440, Criminal Proce- 
dure Ocde, provides that no party has any 
tight to be heard either personally or by 
Pleader before any Court when exercising 
its powers of revision In this instance tte 
applicant has thought fit to remain at large, 
and in my opinion, he is in contempt of 
Court. In Har Narain Prasad v. Emperor 
(1) a learned Judge of this Ovurt declined 
to entertain the application of an accused 
person who had absconded after being 
released on bail. The f-cts of his case are 
distinguishable. In Khairat Aliv. Wahid 
Ali (2; it was held that a pariy who was 
in contempt of Court could not be heard 
in revision. In that case a warrant was 
issued for the arrest of the pe-itioners. The 
peritionera without appearing before the 
trial Court moved the Sessions Judge and 
prayed for an order of stay of further pro- 
ceedings. The application was dismissed 
by the Sessions Judge and thereupon the 
petitioners moved tae High Court for the 
same order. ‘The Court discharged the 
Rule on the ground that the petitioners. 
had not appeared in pursuance of the war- 
rant issued by the Magistrate. 

It seems to me that as long as the appli- 
cant does not enter appearance in obedience 
tothe order of the Court below, this Court 
will not be justified in exercising its discre- 
tionary powers in favour of the applicant. 
Further, until the order of the Court below 
is complied with, learned Counsel represent- 
ing the applicant will not have a right of 
audience. I have fully considered tne argu- 
ment of the learned Counsel and I am of 
opinion that this application cannot be enter- 
tained at present. It is accordingly rejected. 
This order will not stand in the way of the 
&pplicant if he comes to this Oourt in revi- 
sion after surrendering to his bail bonds. 
As copies of the judgments of the Oourts 


a) AIR 1923 A, 327; 71 Ind. Cas, 701; 24 Or. LJ 
40. 
(2) A I R 1928 0al, 441. 
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Wbelow have been filed’, it will not be neces- 
«sary forthe applicant to file fresh copies of 
the judgments. ; 
8. Application rejected. 





CALCUTTA HIGH COURT 
z Oivil Rule No. 1941 of 1937 
July 18, 1938 
h M. O. Guost AND Biswas, JJ. 
JOGESH CHANDRA CHAKRAVARTY—~— 
DEORBE-HOLDER-—PETITIONER 
VETSUS 
MAHESH OHANDRA CHAKLADAR 
AND GTHERB— JUDGMENT- DEBTORS— 
Opposite Party 

Bengal Agricultural Debtors’ Act (VII of 1936), 
#3, 84, 12—Parties if should be heard under s. 12, 
before issue of notice under s. 34—Issue of notice 
before consideration of application under s, 12, if pre- 
mature. 

It is not necessary before the issue of the notice 
under e. 34, Bengal Agricultural Debtors’ Act, that 
a date and place for the consideration of the 
application must be fixed under s. 12, or that notice 
of sach date must be given tothe parties and the 
parties heard, Notice under s. 34, issued before the 


application is considered under s. 12 is not pre~, 


mature and it is incumbent on the Civil Court on 
receipt of such notice, to make an order for stay. 
The issue of a notice under s. 34 almost at the 
initial stage of the proceedings does by no means 
preclude a decision at a later stage of the question 
as to whether the applicant is a debtoror as to 
whether the application conforms to the require- 
ments of the Act, at the instance of any of the op- 
posing parties. A notice under s, 34 is more in the 
nature of an interim order. Such an order may in 
many cases have to be made at the very first stage, if 
the object of the Act is not to be defeated. An 
anterim order of this description from the nature 
of things is made ex parte. When the parties do 
appear later on, on receipt of notices, it will oer- 
-tainly be open to them to challenge the propriety of 
that order if they can. If they doso, it will then 
be the duty of the Board toconsider the matter and 
if the Board finally finds that the application was 
not a proper or valid application under the Act, 
either because the applicant was not a debtor or on 
any other grounds, the application will be dis- 
missed, and along with that, any notice under s. 34, 
which may have been issued will automatically cease 
to have any effect. 

O. Rule issued in the matter of order of 
First Court of Sub-Judge, Mymensingh, 
dated November 15, 1937. 

Mr. Ramendra Chandra Roy, for the 
Petitioner. 

Messrs. Sailendra Mohan Das and Hiran 
Kumar Roy, for the Opposite Party. 


Biswas, J.— We are invited in this Rule 
to consider the -propriety of an order made 
by the First Subordinate Judge of Mymea- 
singh staying an execution proceeding in 
pursuance of a notice under s. 34, Bengal 
Agricultural Debtors’ Act, 1935 (VII of 1936). 
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The petitioner is: the decree-holder whs 
held a mortgage decree against two per- 
sons, Mahesh Chandra Chakladar and Rai 
Umesh Chandra Chakladar Bahadur for a 
sum of Rs. 10,000 odd with cosis and 
interest. He put tke decree into execntion 
in the Court of the First Subordinate Judge 
at Mymensingh, upon which one of the 
judgment-debtors Mahesh applied under 
s. 8, sub s. (D, Bengal Agricultural Debtors’ 
Act for settlement cf his debts and in this 
application included the debt due under 
the said mortgage decree. This application 
was made on August 15, 1937, to the 
Rasulpur Debt Settlement Board, which, . 
on receipt of the application, issued a notice 
under s. 34 to the Court of the Subordj- 
mate Judge where the execution case was 
pending. The learned Subordinate Judge, 
however, refused to act on the said notice 
on the ground that the case fell under sub- 
s. (2) of s. 9of the Act, that is to say, it 
was a case of a debtor within the meaning 
of the Act being jointly liable with another 
person not a debtor under the Act, fora 
debt and applying under sub-s. (1), s. 8, 
for relief in respect of his liability in regard 
to such debt, and that the Rasulpur Board 
was not therefore competent to deal with 
the application, not being specially em- 
powered under s. 7 to exercise any powers 
under sub-s. (2) of s. 9. In the result the 
learned Subordinate Judge by his order 
dated August 20, 1937, refused to stay 
the executicn proceedings. The Rasulpur 
Board on the same date that it issued the 
notice under s. 34 made an order fixing 
September 12, 1937, for consideration of 
the application. This order was presumably 
made under sub-s. (1) of s. 12 of the Act. 

It appears, however, that before the date 
fixed for hearing, there was an inspection 
of this Board by an officer, of the depart- 
ment who is referred to as D.8. O. in the 
order sheet, and in consequence of a note 
made by this Inspecting Officer, the Rasul- 
pur Board transmitted the record of the 
case to the §. D. O. purporting to do soon 
the ground that the amount of the claim 
exceeded the sum of Rs 1,000. The S. D. O. 
who, it may be stated, is the Collector 
within the meaning of cl. (7) of 8.2 of the 
Act, caused an enquiry to be held by a‘ 
Circle Officer, and on receipt of the réport 
of this Officer, transferred the case to the 
Gaffargaon Debt Settlement Board which 
was a Board empowered under %. 7. In 
making this order of transfer, the 5, D. O. 
proceeded to deal with the question as to 
whether the applicant was an agricultural 


. 
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debtor or not. He said this: 

“I think that the applicant who is himself an 
agricultural debtor can jointly claim a „notice 
under s. 34, Bengal Agricultural Debtors' Act, 
Before issue of such a notice, no further reference 
need be mentioned to me.” 

The matfer went before the Gaffargaon 
Board on September 11, 1937, and on 
this date, that Board recorded the following 
order: 

“This case has been transferred by the S. D. O. 
from the Rasulpur D. 8. B. He has sanctioned the 
issue of notice under s. 34. Issue notice for stay 
of proceedings in the Sub-Judge’a Oourt. Also 
issue notice under s. 13 (1) as well as general 
notices under r. 30. To October 23, 1937.” 

It is in consequence of this notice under 
s. 34 that the learned Subordinate Judge 
has made the order for stay against which 
the present Rule is directed. The peti- 
tioner’s contention before us is that the 
order of the Subordinate Judge was with- 
out jurisdiction, and two grounds were 
urged in support of this. It was in the first 
place contended that the order of the 
§ D. O. was irregular, not being in accord- 
ance with the rules framed under s. 39, 
and secondly, that the notice under s, 34 
was premature and consequently not valid, 
So far as the first ground is concerned, it 
is to be observed that no such point was 
taken before the learned Subordinate Judge, 
and we do oot think that the petitioner can 
be allowed to raise this particular uvbjection 
at this stage. The circumstances under 
which the transfer was made are not quite 
clear from the record as it stands. But if 
that point had been taken in the lower 
Court, this might have been investigated. 
As this was not done, the petitioner, as 
I have said, cannot be allowed to raise this 
point now. 

Turning to the second point, which is 
the main ground urged in support of the 
Rule, the argument in substance is that 
the notice under s. 34 was bad, inasmuch 
as it was not issued before the application 
was considered under s. 12. It is pointed 
out that the scheme of the Act is that on 
receipt of an application under s. 8, the 
first step that has to be taken by the Board 
is to pass an order fixing a date and a place 
for consideration of the application under 
subs. (1) of a. 12. When such an orderis 
fnade, sub-s, (2) requires notice of the date 
to be*given to the other parties interested, 
and it is said that it is only when after 
service of such noticethe matter is taken 
up by th&8 Board for consideration, and 
upon such consideration the application is 
entertained, that the Board may issue a 
notice under 9.34 or take other proceed- 
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ings contemplated by the Act.. Qtherwise 
it is argued it may lead to this consequence 
that proceedings pending in Civil Oouris 
may have to be stayed even before the 
Board has had an opportunity of considering 
and deciding if the application made to it 
conforms to the requirements of the Act. 
Developing the argument, the learned, 
Advocate for the petitioner points out that 
the Bengal Agricultural Debtors’ Act is a 
special Act which sets up a special tribunal 
with special jurisdiction, and in order to 
justify any proceeding taken by such a 
tribunal, it will bave to be shown that it 
comes strictly within the four corners of 
the Act. This position may be at once 
conceded, and unless the proceedings in 
question can be justified on a strict inter- 
pretation of the language used in the Act, 
they will be without jurisdiction, But it 
does not follow that there is any ground 
for the contention that the notice under 
s. 34 here was not permissible within the 
four corners of the Act. i 

It might well be, it was suggested, that 
the applicant was not a debtor at all within 
the meaning of this special enactment, and 
in that view, the Board might not have 
any jurisdiction to deal with the matter. 
It would be manifestly wrong, the argu- 
ment proceeded, in such a case to allow 
the Board to issue a notice and stay pro- 
ceedings in Civil Courts before deciding the 
preliminary point. Plausible as this argu- 
ment may seem to be, it does not, however, 
find any support from the relevant pro- 
visions of the Act. The issue of a notice 
under s. 34 almost at the initial stage of 
the proceedings does by no means preclude 
a decision at a later stage of the question 
as to whether the applicantis a debtor or 
as to whether the application conforms to 
the requirements of the Act, at the instance 
of any of the opposing parties, Section 20, 
in fact, contemplates that the question as to 
whether a person is a debtoror not is a 
question which it is competent for a party 
to raise before the Board, and which it 
shall be the duty of the Board to decide 
when raised. The question as to whether 
the application is in accordance with the 
other requirements of the Act is also one 
within the purview of the Board. It does 
not follow, however, that these questions 
must be raised or decided at the initial 
stage, or that before these questions are 
raised or decided, the Board is powerless 
to ae in particular to take action under 
g. 34. 

If reference is made tos. 12,16 will he 
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-seen that. that sectién’ itself contemplates 
that before an order is made fixing a 
date end place for the consideration of the 
application, the Board may proceed to 
consider the question as to whether the 
application should not be forthwith dis- 
missed under s. 17. In other words, it 
shows that between the date of the appli- 
cation and the date fixed for the considera- 
tion of the application under s. 12, the 
Board may exercise important functions. 
If it can decide the question as to whether 
the application should be dismissed under 
s. 17 or not, it is difficult tosee why the 
Board should-not have jurisdiction likewise 
to issue a notice under s, 34. A notice under 
s. 34 is more in the nature of an interim 
order. Such an order may in many cases 
have to be made at the very first stage, if the 
object of the Act is not to be defeated. An 
interim order of this description from the 
nature of things is made eg parte. When 
the parties do appear later on, on receipt of 
notices, it will certainly be open to them 
to challenge the propriety of that order if 
they can. If they do so, it will then be 
the duty of the Board to consider the 
matter and if the Board finally finds that 
the application was not a proper or valid 
application under the Act, either because 
the applicant was not a debtor or on any 
other grcunds, the application will be dis- 
missed, and along with that, any notice 
under s. 34 which may have been issued 
will automatically cease to have any effect. 
No injustice is thereby involved to any of 
the parties concerned. On the other hand, 
if effect were given to the views which 
were urged on behalf ofthe petitioner, it 
may lead to unnecessary complications and 
it might frustrate -the object with which 
these special provisions have been enacted 
for the benefit of a certain class of debtors. 
On an examination of the relevant pro- 
visions, we are therefore of opinion that it 
is not necessary before the issue of the 
notice under s. 34 that a date and place 
for the consideration cf the application 
must be fixed under s. 12, or that notice 
of such date must be given to the parties 
and the parties heard. In that view of the 
matter, we hold that the notice under 
s, 34 was competent, and it was incumbent 
on the learned Subordinate Judge, on 
receipt of such notice, to make an order 
for stay. . 

The learned Subordinate Judge held that 
if the matter was left to him, he would 
have held that the applicant was not a 
debtor, All the same he pointed out çor- 
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rectly that this is a question which is 
outside the purview of his jurisdiction. [b 
may still be open to any of the parties to 
raise the question before the Board, if they 
choose. The Rule is discharged with ccsts. 
Hearing fee, three gold mohurs." There is 
an application made on behalf of the heirs 
of the judgment-debtor Rat Umesh Chan- 
dra Chakladar Bahadur as the Rai Bahadar 
is now dead. The learned Advocate is 
allowed to withdraw the application. 

M. C. Ghose, J.—I agree. 

D, Rule discharged. 


ALLAHABAD HIGH COURT 
First Civil Appeals Nos. 98 and 99 of 1937 
August 29, 1938 
HARRIES AND MISRA, JJ. 
Musammat KUNDAN BEGAM—Appguiant 
versus 

Musammat AISHA BEGAM—Responpent 

Muhammadan Law-—Guardianship~—Female in- 
cluding mother when loses right of custody of 
child—Guardians and Wards Act (VIII of 1890), 8. 17 
—Appointmentof guardian~Duty of Court. 

A female including the mother, who is otherwise 
entitled to the custody of a child, loses the right of 
custody if she marries a person not related to the 
child within the prohibited degrees, for example, 
a stranger. 

Where the law definitely lays down that an 
appointment of a guardian cannot be made inconsist- 
ently with the personal law to which the minor is 
subject, the Court cannot disregard that law even 
in the interest of the minor. Mehraj Begum v. Yar 
Mohammad (1) and Ansar Ahmad v, Samidan (2), 
relied on. . ' 


F. O. As from the order of the District 
Judge, Moradabad, dated April 10, 1937, 


Sir Syed Wazir Hassan and Mr. B. N. 
Misra, for the Appellant. 
Mr. L. N. Gupta, for the Respondent. < 


Misra, J.—These are two connected 
appeals directed against the order of the 
learned District Judge of Moradabad, dated 
April 10, 1937, by which he accepted the 
applicution of Musammat Aisha Begam and 
rejected that of Musammat Kundan to be 
appointed guardian of the person of a 
girl named Hasina Begam, Aisha Begam, 
the mother, and Musammat Kundan’ alias 
Rafiga Begam is the grandmother of the 
girl. The girl was living with her grgnd- 
mother and the first application was made 
by the mother Aisha Begam onJanuary 22, 
1936. The object of making the applica- 
tion was stated to be totake the girl from 
an undesirable environment in which she 
and her grandmother are alleged to have 
been living. It is said that this grand- 
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mother was originally a prostitute, that in the circumstances-ofthe case to be for 
after the death of her husband she lapsed the welfare of the minor but- that -the 
into her former life and that some female appointment shall be in consonance with 
relations with whom she is living are the personal law to which the minor is 
still carrying on the profession of prosti- subject. As was pointed out in the Lahore 
tution. About two months after the casein Mehraj Begum v. Yar Mohammad 
application by the mother, the grandmother (1), the Guardians and Wards Act does 
made a counter-application in which she not permit the Oourt to subordinate the 
asked that she’ should be appointed law to which the minor is subject to thè- 
guardian ofthe girl in preference to ihe consideration of what will be for the 
mother. Both these applications were minor's welfare. The learned Judge of 
considered together by the learned District the Lahore High Court quoted with 
Judge. He held that although the mother approval the observations in the Oudh case 
Aisha Begam has married outside the in Ansar Ahmad v. Samidan (2), in which it 
prohibited degree of relationship to the wae held that where the law definitely lays 
girl, she is entitled to be appointed down that an appointment cannot be made 
guardian in preference to the grand- inconsistently with the personal law to 
mother who, though she is a very old which the minor is subject, the Uourt ean- 
woman, is still living in the same house not disregard that law even in the interest 
with her nephew Hari Singh whose sisters of the minor. 

are professional prostitutes. Accordingly, he Forthese reasons we cannot uphold the 
granted the application of the mother Aisha eppointment of the mother as guardian 
Begam and rejected that of the grand- even though that appointment be consi- 
mother who is the appellant before us, dered to be in the interests of the minor. 
_ It may be observed that one cf the ques- The appeal of the grandmother against the 
tions before the learned District Judge order of- the learned District Judge 
was whether the girl had attained sp ointing the mother as guardian is there- 


majority. The girl and the grandmother fore BOSE ae 
` pted and the order appointing the 
both alleged that she had become major other as guardian is set aside. As to the 


and the guardianship proceedings were appeal against the order dismissing the 
therefore incompetent. Evidence was led application of the grandmother to be 
on this point and the finding arrived at appointed as guardian, it is unnecessary for 
by the learned District Judge was that 46 to discuss the merits of the case be- 
the girlis about 16 years of age. It cause the matter can be disposed of on the 
may be further | observed that the girl question of the age of the girl. We 
herself was quite unwilling to go and need only say this much that we agree with 
live with her mother but the learned the learned District Judge that considering 
Judge thought that there was no justifica- the surroundings in which the grandmother 
ticn forthe fears which the girl enter- js jiying, it would be undesirable to make 
tained of her mother. On behalf of the her the custodian of the girl. To substanti- 
appellant it is contended that the mother gig the allegation that the girl was major, 
is*disentitled under the Muhammadan Law the grandmother produced a copy of an entry 
to be appointed as guardian of tbe girl, inthe birth register and some medical evi- 
and the learned District Judge was, there- dence but the learned District Judge preferr- 
fore, wrong in appointing her as such. We ed to accept the somewhat vague statement 
coneider that this contention is right and of the motver of the girl to the effect that 


Buel R E 4 ma Aa _ The learned tye girl was about sixteen years of age. 
kakak uage has given no Treason The attention of the learned District Judge 
for overriding the express pro- does not seem to have been drawn to the 


visions of the Muhammadan Law on the 
point. It cannot be disputed that a female 
including the mother, who is otherwise 
entitled to the custodyeof a child, loses the 
right of custody if she marries a person not 
related to the child within the prohibited 
degrees; for example, a stranger. Section 


fact that in her application for guardian- 
ship made by the mother on January 22, 
1936, she had giventhe age of the girl as 
fifteen to sixteen years and the year of 
“her birth as 1919 or 1920 This statement 
in the application was veritied on oath, 


>, ; ; According to this entry itself the girl was 
17,"Guasdians and Wards Act, on which (1) A rp 1932 Lah. 493; 138 Ind. Oas. 148;33 P L ` 


learned Counsel for the mother relies says p 676. Ind. Rul. (1932) Lah. 418. ; 
that the Court appointing the guardian of a ` (2) A IR 1928 Oudh 220; 106 Ind, Oas. 822; 5 O W 
minor shall be guided by what appears N87. 
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at least 17 years of*age in 1937 when. the 
mother‘stated in Court that she was only 15 
or 16. 

In ‘all the circumstances of the case, we 
are disposed to think that the medical evi- 
dence which corroborated the evidence of 
the grandmuther might have been accepted 
as sufficient. Andon the allegation of the 
‘grandmother that the girl was already a 
major, her application to be appointed as 
guardian was liable to be dismissed. I'ven 
assuming, however. that the girl did not 
attain majorily in 1937, there can be no 
doubt that according to the statement of 
the mother in the latter's application of 
January 22, 1936, the girl has either already 
attained the age of 18 or is just about to 
attain if, Consequently even if it be 
held that she is yet under 18 years 
of age, no useful purpose would be 
served by continuing the proceedings for 
appointment of guardian by sending back 
the case and asking the District Judge to 
find out Whether there is any third person 
fit to be appointed as guardian and then 
appointing him. By the time the District 
Judge comes to decide the matter, the girl 
will undoubtedly have become major. 

In the result we accept the appeal of 
the grandmother Musammat Kundan and 
set aside the order of the learned District 
Judge appointing the mother Musammat 
Aisha Begam as guardian of the person of 
the girl. The applicant will have her 
costs of the case brought by Aisha Begam 
for appointment as guardian both in this 
Court and in the lower Osurt. Tne appeal 
against the order refusing to appoint the 


appellant Musammat Kundan as guardian - 


of the girl is dismissed. As regard this 
case, both parties will bear their own 
costs in both the Oourts. The applications 
of both the appellant and the respondent 
to be appointed guardian of the girl are 
dismissed. We do not consider it necessary 
or desirable to direct that any further 
proceedings be taken in regard to the 
appointment of a third person as guardian. 
The girl is atliberty to live either with her 
grandmother or with her mother as she 
likes. We direct that the mother shall put 
no obstacles in the way of the girl return- 


ing to her grandmother if the girl so 
desires. 
B. Order accordingly. 
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LAHORE HIGH COURT. 
First Civil Appeal No. 327 of 1937 
February 2, 1938 
Apptson aNo Din Monamman, Jd. 
Lala MEGH RAJ—P talNTirs— 
APPELLANT ` 
versus 
Firm RAGHBAR DAS-BENI PRASAD— 
DEFEN DAN T—RESPONDENT 
Civil Procedure Code (Act V of 1908), 0. VI, 
r. 17—Introduction of fresh matter —Sutt, if altered 
—Suit, when can be said to be altered—Leave to 
amend, when can be refused—Deed—Construction— 
Power-of-attorney~Rule as to strict construction 
relates to substantive portion and not to introductory 
ks. . 
reit is not by mere change in the wording of the 
plaint or the introduction of fresh details that the 
nature of a suit is altered, and the alteration which 
affects the case, is the one where the original suit is 
wholly displaced by the proposed amendment of 
where a totally different or inconsistent case is 
introduced. But where this is not the case; leave 
to amend cannot be refused merely on the ground 
ia the 
original plaint had been introduced in the sub- 
šeqdekí Paint, even though the effect of those 
words is not to introducea new oran inconsistent 
(é? e 
*Doouient in thie country are not drafted with 
that meticulous care which is necessary and parties 
cannot be penalized for such formal defects as are 
not material, ‘the rule that powers-of attorney 
should be strictly construed relates to the substan- 
tive part of the document where a particular 
authority is conferred upon the attorney and not to 
introductory particulars in the document. Bryant, 
Powis and Bryant, Ltd. v. La Banque De Peuple 1), 
explained. | | 
F.C, A. fromthe decree of the Senior 
Sub-Judge, Ambala, dated June 16, 1937. 
Messrs, Mehr Chand Mahajan and Tek 


Chand, for the Appellant. 
Messrs. Barkat Ali (Malik) and Asa Ram, 


for the Respondent. 


Din Mohammad, J.—This appeal has 
arisenin the following circumstances: On 


‘October 1, 1936, @ suit was ingtibuted on 


pehalf of Megh Raj as proprietor of the 
Firm Ganesha Mal Megu Kaj, through 
L. <undan Lal, against tne Firm Raghbar 
Das Beni Parshad, through Beni Parshad. 
The claim was described in the following 
terms: “or recovery of Rs. 9,815 princi- 
pal and interest on the basis of bahi 
account and other oral and documentary 
evidence of all sorts.’ In para. 1 of the 
plaint it was stated® that the Plaintiff 
lirm was a joint Hindu family firm carrying 
on business in Ambala city. In para. 2 of 
the plaint it was saidthat the defendant 
firm borrowed money from the plaintiff 
firm on baht account and promissory note 
on various occasions commencing from the 
year 1929. In para. 3 reference was made 
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to a certain draft executed by the defen- 
dant in which he admitted his liability 
tothe extent of Rs. 9,000 to the plaintiff 
frm. This petition of plaint was signed 
by Kundan Lal, mentioned above, as 
mukhtar khas (special attorney). The de- 
fendant firm putin a written statement 
on November 10, 1936, in which, along with 
the pleas on facts, certain preliminary 
objections to the drafting of the plaint were 
also raised. It was contended inter alia 
thatinasmuch as it was alleged in the 
plaint that the plaintif firm was a joint 
Hindu family firm, the suit should have 
been instituted in the name of the firm 
and notin that of Megh Raj. It was also 
pleaded that the suit could not be insti(uted 
“through the special agent of Megh Raj.” 
It was further urged that no details had 
been given inthe plaint as to the date 
from which the account commenced and 
the date up to which it continued, nor of 
the amounts advanced and the amounts 
re-paid; nor had any transliteration of the 
bahi entries been attached to the plaint. 
On December 4, 1936, the plaintiff put in a 
reply to these objections stating that the 


suit could proceed in the form in 
which it was instituted and that it 
could be instituted through the special 
agent. 


. The Senior Subordinate Judge being 
otherwise busy on that date, adjourned 
the case to January 20, 1937; and on that 
date an order was made that inasmuch 
asin para. 2 of the plaint it had not been 
clearly stated how much money was 
borrowed onthe promissory note, how 
much on bahi account and between which 
periods, the plaintiff should submit a 
properly amended plaint. In pursuance 
of this order, the plaintiff putin an amend- 
ed plaint*on January 28, 1937. In the 
column of claim it was reiterated that the 
suit was for recovery of Rs 9,815 principal 
and interest on the basis of bahi account 
and other oral and documentary evidence 
ofevery kind. In para.2 of the amended 
plaint it was said thatthe firm Ganesha 
Mal Megh Raj was a joint Hindu family 
firm of which Megh Raj and his minor 
son Gian Chand were members. In 
*paras.3tc 7 the details of the accounts 
commencing from April 17, 1929, and 
ending on June 23, 1932, were mentioned 
and reference was also made to an 
agreement, dated July 24, 1932, wherein 
the defendant had admitted his liability 
to the plaintiff to the extent of Rs. 12,600. 
The remaining paragraphs of the amended 
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plaint merely repeated what had already 
been said in the original plaints. This 
plaint was signed by Megh Raj as 
proprietor of the Firm Ganesha Mal Megh 
Raj. To this amended plaiat, further 
pleas were submitted by the defendant on 
February 9, 1937, and it was urged inter 
alia thatthe plaint had not been amend- 
edin accordance with the directions of 
the Court and that the amendments made 
had changed the nature of the suit as 


originally instituted and this was not 
permissible under the law. On the 
Pleadings of the parties, the Senior 


Subordinate Judge framed the following 
issues: 

1. Has the amendment of the plaint been made 
in accordance with the orders of the Court? 2. 
Does not amendment made in the plaint change 
the nature of the suitas originally filed and if 
eo, what is its efecb? 3, Can the suit proceed 
in the name of the plaintiff as stated in the 
plaint, or should it be filed in the name of the 
Firm Ganesha Mal Megh Raj? 4. Isthe signing 
and presentation of the plains by Kundan Lal 
valid? 5. Is the mukhtarnama by L. Megh Raj 
in favour of L. Kundan Lal not properly attested 
and not valid ?” 

In his decision on Issues Nos. 1 and % 
the Senior Subordinate Judge stated that 
Counsel for the plaintiff had admitted 
that the amendments made were not in 
accordance with the orders of the Court 
and he further amplified this statement by 
referring to certain matters which in his 
view had changed the nature of the 
suit. Some of the matters so referred’ - 
to were as follows: 1. The plaintiff had 
omitted to make any mention of the 
debt borrowed on the foot of the pro- 
missory note as had been alleged in the. 
original plaint. 2. The original plaint 
had been signed by Kundan Lal, whose 
locus standi was in dispute, while the 
amended plaint was signed by Megh Raj’ 
himself and this could not be done without 
the permission of the Court. 3. No mention 
was made in the original plaint of any” 
other partner of the joint Hindu family 
frm, while in the amended plaint the 
name of Qian Chand was mentioned as 
another member of the joint family. 
4. Paragraph 2 of the original plaint had 
been split up into six paragraphs, ‘thus 
changing the entire aspect of the ca-e. 

On the grounds mentioned above, he 
rejected the amended plaint and proseeded 
to deal with the plaint which had origin- 
ally been presented. On Issues Nos. 3 
and 4 the Senior Subordinate Judge 
decided that the power-of-attorney exe- 
cuted in favour of Kundan Lal, was not 
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valid, that it did, not show that that 
power-ofattorney had been given for 
instituting the present suit and that con- 
sequently he had no locus standi to in- 
stitute the suit on behalf of the firm. 
‘He further came to the conclusion that 
Inasmuch as the power of-attorney was 
defective, both the signing and presenta- 
tion of the plaint were also invalid and 
so was the appointment of a Pleader for 
conducting the case. On Issue No. 5 his 
decision went in favour of the plaintiff; 
but as he had decided the other issues 
against him, holding that there was no 
proper plaint before him nor were its 
presentation and attestation valid, he dis- 
missed the suit with costs. The present 
appeal has been preferred from the said 
order of the Senior Subordinate Judge. 
After hearing Counsel for the parties, 
we are satisied that the objection raised 
to the drafting of the plaint were too 
trivialto be taken notice of and that the 
Senior Subordinate Judge was entirely 
wrong in holding that by the amendments 
introduced in the amended plaint any 
directions given by him were disobeyed or 
that the character of the suit was alter- 
ed. In fact,he had given no directions 
whatever in the matter and, as stated 
above, while making his order requiring 
the plaintiff to amend the plaint, he had 
merely indicated that certain details were 
lacking in the original plaint. The Senior 
Subordinate Judge should have known 
that it isnot by mere change in the 
wording of the plaint or the introduction 
of fresh details that the nature of a 
suit is:allered and that the alteration 
which affects the case is the one where 
the original suit is wholly displaced by 
the proposed amendment or where a 
totally different or inconsistent case is 
introduced. But where this is not the 
case, leave to amend cannot be refused 
merely on the ground that the words which 
did not find place in the original plaint 
had been introduced in the subsequent 
Plaint, even though the effect of those 
words is not to introduce a new or an 
inconsistent case. The objections raised 
and allowed by the Senior Subordinate 
Judge were so frivolous that Oounsel for 
the respondent before us did not make 
any attemptto rely on them. He frankly 
conceded that he could not support the 
judgment of the Senior Subordinate Judge 
on that score. 
~ The only matter on which he laid much 
stress was,that the power-of-attorney exe- 
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cuted in favour of Kundan Lal could not 
authoriza him to institute the presènt suit 
inasmuch as in his power of-attorney the 
title of the suit which he was authorized 
to institute was given as Megh Raj v. 
Beni Parshad, and the presen} suit was 
by Megh Raj as proprietor of a certain 
firm against Beni Parshad asa respresenta- 
tive of another firm. In our view this 
ground, too, is as flimsy as the other grounds 
taken by the defendant against the draft- 
ing of the plaint. Documents in this 
country are not drafted with that meticu- 
lous care which is necessary and parties 
cannot be penalized, for such formal 
defects as are not material. If we igacre the 
description of the plaintiff and the defend- 
ant givenin the title of the suit, the suit is 
between Megh R:j and Beni Parshad. 
In the plaint it was essential to give au 
exact description of the parties but we do 
not consider that the same care was 
necessary to be taken in the drafting of 
the power of attorney. 

Oounsel for the respondent has referred 
to Bryant Powis and Bryant, Lid. v. La 
Banque De Peuple (1) where at p. 177* 
of the report it is said that powers of- 
attorney should be strictly construed; but 
those remarks relate to the substantive 
part of the document where a particular 
authority is conferred upon the attorney 
and not to introductory particulars like 
the present. We may remark in this 
connection that in spite of the fact that 
the defendant had put in pleas on two 
different occasions, the objection in this 
form wasnot taken on either occasion. 
What he intended to convey by his 
original objections was that Megh Raj 
nct being a proper person to institute the 
suit in his own name, his special attorney, 
tuo, was equally incompetent. We need 
not discuss this matter further as it ig 
sufficiently clear that there was no sube 
stances in any of the objections taken 
by the defendant tothe form or frame of 
the suit. We accordingly accept the 
appeal, set aside the decree of the Senior 
Subordinate Judge dismissing the suit and 
remand the caseto him under O. XLI, r. 23, 
Givi] Procedure Code, for disposal in 
accordance with law. eThe court-fee paid 
on this appeal will be refunded ,to*the 
appellant. “Other costs of the appeal will 
be borne by the parties. 

D. Appeal aceepted. 

(1) (1893) A © 170; 62 L J PO 68; 1 R336; 68L T 
546; 41 W R 600. 

*Page of (1893) A. O.—[Hd.] 








1008. MONTLAL PAL v. GovR OaaNpRa pas (GAL) > e Mio 
CALCUTTA HIGH COURT section requiresthat the applicant at the 
‘Civil Revision No. 918 of time of making an ` application shall 
1937 deposit certain money in Court. here is 


December 2, 1937- 
HENDERSON, J. 
MONILAL PAL—-PETITIONER 
versus 
GOUR CHANDRA DAS AND OTAHERS— 

5 Opposite PARTY 

Bengal Tenancy Act (VIII of 1885), s. 26-F— 
Deposit of money—Applicant having money with 
him at time of making application—Money actual- 
ly deposited in treasury on next day—Delay due to 
rules of procedure—Application held not time- 
barred. 

‘The exact moment when the money was received 
in the treasury, a matter over which the applicant 
has no control, is quite irrelevant. The real point 
to discover is whether the applicant had the money 
with him in Court at the time of making the 
application. Under the rules of procedure for depo- 
siting money into a Government treasury, it is 
often impossible to have it done upon the actual 
day when the application is made, For example, 
the treasury may not even be open in some places, 
It would be ludicrous to hold that the application 
is time-barred when the applicant brings the 
money with him andthe delay in getting it into 
the treasury is solely due to the rules of procedure 
or possibly some supineness on the part ofa clerk. 
Girish Chandra Ghosh v. Jadavpur Estate, Ltd. (1), 
explained, k 

Q. R. against an order of the Munsif, 
roana Court, Burdwan, dated April 24, 
1937. 

Mr. Apurbadhan Mukherjee, for the Peti- 
tioner. 

Mr. Kamalaksha Bose, 

Party No. 1. 

Order.—This is a Rule calling upon the 
opposite parties to show cause why an 
order rejecting the petitioner's application 
under s. 26-F, Bengal Tenancy Act, should 
not be set aside. The notice was served on 
the petiticner on December 9, 1935. The 
application was filed on January 26, 1937. 
The money which had to be deposited was 
paid into the treasury on the following 
day. The learned Munsif rejected the 
application as time-barred cn the authority 
of the decision in Girish Chandra Ghose 
v. Jadavpur Estate, Ltd. (1). Now the 


(1) 39 OWN 232; 156 Ind. Oas, 413; AI R 1935 
Oal. 389; 600 Ld 576; 7 R O 707. 


for Opposite 


nothing to show in the case on which the 
learned Munsif relied whetherthe appli- 
cant brought the money with him ‘at the. 
time of making the application or not. 
The only finding is that he filed the chalan 
next day. It seems to me to be abundantly 
clear that the exact moment when the’ 
money was received in the treasury, 4 
matter over which the applicant has no 
control, is quite irrelevant. Thereal point 
to discover is whether the applicant had: 
the money with him in Court at the time 
of making the application. Under the 
rules of procedure for depositing money 
intoa Government treasury, it is often 
impossible to have it done upon the 
actual day when the application is made. 
For example, the treasury may not even 
be open in some places. It would be 
ludierous to hold that the application 
is time-barred when the applicant brings 
the money with him and the. delay in 
getting it into the treasury is solely 
due to the rules of procedure or pos- 
sibly some supinenesson the part of a 
clerk. 


Now, in the present case, the affidavit of 
the petitioners show that they did bring 
the money with them and had it ready at 
the time they made the application, They 
explained the circumstances in which 
it could not be paid into the treasury 
until the next day. No attempt was made 
to controvert that. The oppcsite party 
never contended that the application was 
not madein time. I accordingly make this 
Rule absolute and set aside the crder of 
the Munsif dismissing the application and 
direct him to hear and determine the 
objection of the opposite parties on the 
merits. Both sides will be at liberty to 
adduce evidence. As the only opposite 
party who opposed this Rule isa minor, L 
make no order for costs. 


8. Rule made absolute. 
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ABANDONMENT, 


“Dutch eel boats, permitted to, moor in 
the Thames close to Billingsgate Market, 
have left their moorings for the last time. 
History has it that the privilege was 
granted by Obharles IJ, as a. reward to 
Dutch eel merchants for their part in saving 
life and property during the Great Fire 
of London in 1666. The stipulation was 
made that if the moorings were left vacant 


for two minutes the privilege would end.. 
Recently the two eel boats moored near. 


London Bridge left because of decreasing 
trade. Danes stepped in, 


exist.” So runs a recent paragraph in the 
Sunday Times which some of .our readers, 
may have perused with 
interest. It is recalled that, according to one 
story, Queen Elizabeth, when imprisoned in 


the Tower, would have suffered greater. 


hardships but for Dutchman sending her 
tasty dishes of eels, and that she decreed 
that, if she became Queen, Dutch eel 
fishers would always have free mooring in 
the Thames. 

Whatever may be the origin of the right, 
lawyers can hardly fail to approve the 
definiteness of the terms for its cesser 
and to contrast with the position 
thus clearly enunciated that existing in 
more ordinary cases. In the follcwing 
article it is proposed briefly to consider the 
position with reference to the loss of 
easements, both continuous and discon- 
tinuous, by abandonment, Our treatment 


| within the confines of a short article cannot 


be exhaustive, and cases of light will 
be selected as representative of the former 


class of easement, while the latter class. 


will be dealt with by reference to cases 
of righi of way. It may be stated at the 
outset that the matter is ong of intention, 
and the question to be determined in 
each case is whether the circumstances 
satisfactorily establish an intention to 
abandon Altogether the future enjoyment 
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and one of. 
London's famous old river rights ceased to. 


considerable. 


and exercise of the former right: (see per 
Lord Ohelmford. in Tapling v. Jones, 12 
L. T. Rep 555; (1885) 11 H. L. O. 290). 
According to Mr. Justice Farwell in News 
of the World Limited v Allen Fairhead. 
and Sons, Limited, (1931, 2 Oh. 404), the 
mere lack of evidence of any intention to: 
preserve ancient lights is not of itself: 
suficient to prove an intention to abandon. 
them, even though the amount of coincis- 
dence between the „windows in the old: 
building and those in a new building: 
which has been set oP on the same site: 
is comparatively small. h : 
lf amet had a room lighted both. 
by ancient and non-ancient lights and an 
obstruction was threatened to the ancient. 
lights, the court, the learned judge inti» 
mated, could not say to the plaintiff, 
“You are at present getting enough light 
from the other windows to prevent.this 
obstruction being a nuisance, and thgre- 
fore you cannot complain, Since. 
the result might be that if the obstructible 
windows were subsequently blocked, the 
plaintiff might be left with a room wholly 
unsuitable for ordinary occupation. Oa the 
other hand, the plaintiff himself is not 
entitled to increase the burden. on the 
servient tenement, and one who pulled 
down his old building and put a new 
building totally different in every respect 
except for some slight coincidence in the 
old and new window spaces was not ina 
position to say to the court, “Treat all my 
present light facilities as blocked out, 
leaving me nothing but a comparatively 
small peephole of agcient light, and then | 
give me relief because that very inade- 
quate amount of the ancient light space 
will be made more inadequate by the 
defendant's proposed acts.” Ig would . 
seem that in such a case the acts of the. 
plaintiff amount in effect to abandon- 
ment. h ETENE 
This: was an instance of a plaintiff 


2 S JOURNAL 


pulling down a building with ancient 
lights and erecting a new building “totally 
different in every respect, but having 
windows to some extent in the same posi- 
tion as the old windows.” ‘Taking the build- 
ing as a whole, the obstruction to the pencil 
of light common to old and new buildings 
caused no nuisance at all. In Scott Vv. Pope 
(54 beT. Rep, 399; (1886) 81 Oh. Div, 554) 
the_ position was different. No record had 
been preserved relative to the positions or 
dimensions of the ancient lights, but it 
was found as afact that substantial por- 
tions of six of the windows in the new 
building corresponded with three ofthe 
ancient lights. In these circumstances 
the Court of Appeal affirmed a decision 
of Mr. Justice North to the effect that the 
alteration of the building did not amount 
to an abandonment of the right to light. 

Lord Justice Cotton made the following 
comment on the argument. that the plain- 
tiff by the mode in which he had erected 
the new building abandoned his former 
right: ‘In my opinion that is an erroneous 
contention. Of course, he has abandoned 
those old lights, the area of which is 
entirely occupied by a blank wall. He 
has put up that wall in such a way as 
to show that he did not intend to use 
or.enjoy that light which formerly went 
into the old building through those windows 
which are entirely blocked up, and in my 

opinion, that would be sufficient to show an 
abandonment: as regards those windows. 
But thetwindows in question occupy a sub- 
stantial portion of-the. space formerly occu- 
pied. by ihe three windows in the old build- 
ing;. and although he has not constructed 
his building in such a way as to take all the 
light which formerly passed through ihe old 
windows in the old building, we snould, | 
think, be çoming to a wrong conclusion in 
holding that the plaintifi, having erected 
this building with the six windows occu- 
pying . positions where they would receive 
a considerable: portion of the ght which 
went into the turee old windows, intended 
in respectof these new windows to aban- 
don such right as he formerly had.” 

The contrast between “a pencil” and “a 
considerable portion” of the. ancient light 
in the last two casese provides the reason 
for the ‘different conciusions which were 
reached.: Demolition -of the ° buiding 
containing the ancient light is not con- 
clusive that the right has been abandoned. 
In Ecclesiastical Commissioners for Eng- 
land'v Kino (42L. T. Rep. 201; (1650) 14 
Ob. Diy, 213) the plaintifs, who had 
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down a charch, sought to restrain the 
erection by the defendant of bujldings 
which would materially have obstructed 
the access of light to windows occupying 
the same positions as those of the former 
church. The matter came before the court 
on motion for an injunction, which was 
refused by Vice-Chancellor Hall, The 
question, it was intimated, was whether 
the owner of a demolished building could 
come to the court and say: “I hada right 
to certain lights in a building which no 
longer, exist. 1 can erect anotner building 
upon the site of the former building and I 
can place windows in the new building 
in the same position as the windows were 
placed in the former building and Lam 
entitled to haye the protection of the court 
in respect of light to windows which I 
may place in the existing places occupied 
by the old windows.’ ‘lhe plaintiffs came 
to the court before anything had been 
done interfering with the enjoyment of 


light, and whut was sougat to be restrained 


might never interfere with that 
enjoyment. It might be that no new 
buding would be erected, and, if erected, 
it might be lighted from the roof or 
otherwise without windows occupying the 
positions of the old windows. The learned 
Vice-Chancellor said that he had not been 
referred to any case in which the court 
had granted such an injunction as was 
asked for, and counsel had stated that 
there Was not any such case. yi 

This decision was reversed by the Court 
of Appeal. “It appears to me,” Lord 
Justice James said, “that when a build- 
ing, in which there are ancient lights, 
has been taken down, though, the actual 
enjoyment of the lighthas been suspend- 
ed, there is nothing to prevent the owner 
from applying tothe court for an injupc- 
tion to restrain an erection which would 
interfere with the easement of the anci- 
ent lignts, where the court is satisfied that 
he is about to restore the building with 
its ancient lights.” That, it was said, 
had been so decided by Lord Justice 
Giffard in Staight v Beren (L. Rep. 5 Ob, 
1¢3)—a case which uniortunately had not 
been brought to the attention of the Vice- 
Onancellor, and which did not differ in 
essentials from that before the court. 

In Moore v. Rawson (1024,3 B & O. 332), 
On the other hand, it was held that the 
right to light tad been abandoned. The 
plaintiff demolished a wall in which there 
were some ancient windows, and rebulit it 
as a blank well, Some 


‘fourteen years 


` light and air to the house, 
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later the defendant erected a building in 
front of the wall, and three years later 
the ‘plaintiff opened a window in the wall 
in the position of one of the former 
windows. An action for obstruction failed. 
Ohief Justice Abbott made the following 
observation concerning the onusof proving 
intention in cases of this character. “It 
seems to me,” he said, “that, if a person 
entitled to ancient lights pulls down his 
house and erects a blank wall in which 
there have been windows, and suffers that 
blank wall to remain for a considerable 
period of time, it lies upon him at least 
to show that, at the time when he so 
erected the blank wall, and thus apparent- 
ly abandoned the windows which gave 
it was nota 
perpetual, but a temporary, abandonment 
of the enjoyment; and that he intended to 
resume the enjoyment of those advantages 
within a reasonable period of time.” The 
burden of showing that lay on the 
party who had discontinued the use of the 
light. 


The principle is the same in the case of 
discontinuous easements, although the 
nature of the problem involved in dis- 
covering: from the facts of the case 
whether or not there had been an inten- 
tion to abandon the right is necessarily 
somewhat different where the enjoyment 
of the right involves the doing of some 
positive act. We have seen that in the 
case of light mere non-user for a time— 
e. gẹ between the demolition of one build- 
ing and the erection of another—does not 
amount to abandonment. For the same 
reason a failure to exercise the right con- 
ferred by a discontinuous easement is not 
conclusive of abandonment.: Thus in 
Ward v. Ward (1852, 7 Ex. 838), a case of 
way, Baron Alderson said: “The presump» 
tion of abandonment cannot be made from 
the mere fact of non-user. There must be 
other circumstances in the case to raise 
that presumption. The right is acquired 
by adverse enjoyment. The non-user, 
therefore, must be the consequence of 
something which is adverse tothe user.” 
The non-user in that case had been due 
to the fact that the dominant owner had 
acquired a more convenient mode of access 
through his own land for a period of some 
twentyseven;years, and it*was held that 
the right of way over the servient tene- 
ment had not been abandoned. 


. In Bower v Hill (1835, 1 Bing. N. O. 549) 


. Chief. Justice Tindal intimated that the 
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obstruction of a way of a permanent 
character, if acquiesced in for twenty 
years, would be evidence of a renunciation 
and abandonment of the right, but it is 
clear that there is no analogy, 8o far as the 
period of time is concerned, between 
the loss of a right of way by nan-user and 
the acquisition of sucha right under the 
Prescription Act, 1832. Thus, in Reg. v. 
Chorley (1848, 1 Bing. N. O. 549), the jury 
had been directed that nothing short of 
twenty years’ user by the public in a 
way inconsistent with the private user 
would destroy the easement. The court 
made absolute arule fora new trial for 
misdirection. It was intimated that it would 
have been no misdirection if the jury had 
been told that, if a mere ceasing to use 
the private way, or a mere acquiescence 
in the interruption by . the public . were 
relied on, it would be prudent not to rely 
upon such cessation or acquiescence: un- 
less shown for twenty years but Lords 
Denman, O. J. said: “The cesser of use 


coupled with any act clearly indicative of 


an intention to abandon the right would 
have the same effect without any refer- 
ence to time.’ It was not so much: the 
duration of the cesser as the nature of 
the act done by the grantee of the ease- 
ment, or of the adverse act acquiesced in 
by him, and the intention in him which 
either the one or the other indicated which 
was material for the consideration of the 
jury. The term “acquiesced in,” as Lord 
Justice Sargant indicated in Swan v. 
Sinclair (130 L. T. Rep. 530; (1924) 1, 
Oh. 254), clearly had no active meaning 
but was satisfied by such acquiescence 
without active protest or assertione of 
right. In that case the House of Lords 
(132 L. T. Rep. 571; (1925) A. O. 227) held 
that in the circumstances, which need” not 
be indicated, there could be no effectual 
creation of aright of way, and that the 
inevitable inference was that an arrange- 
ment for the creation of such in 1870.-had 
been abandoned by common consent, 
Lord Cave, L. O. indicated, however,. that 
even if the right of way claimed had been 
effectively granted, {he non-user of the way 
for upwards of fifty years, coupled with the 
fact that: the appellant and his predeces~ 
sors acquiesced in the continuance of walle 
running right across the proposed: road- 
way and (since 1883). in the additional 
obstruction caused by the filling-up.of.the 
strip of land on one of the lots—the road- 
way was torun at the rear of a number 
of properties—would, according to Moore Ve 


fe 
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Rawson: (sup.), Bower v. Hill (sup.) and ground for inferring arol ease oF ‘abandon- 
‘Reg. v. Chorley isup.) have been good ment of the easement.— The Law Times. 


FALSE PRETENCE AS TO A BUSINESS, 


In a recent prosecution at the Central 
Criminal Court on charges of obtaining 
money by false pretences, to which the 
accused pleaded guilty (R. v. Meyer, 26th 
September), counsel for the defence men- 
tioned, in the course of his speech in 
mitigation of the conduct of the accused, 
that all except one of the false pretences 

- alleged in the indictment were cases 
of mere exaggeration of the prosperity 
of an actually existing business. The 
business had actually commenced in 
1927, and the alleged false pretences 
were made in February, 1934, and 
were to the effect that the business 
was prospering and that the premises 
were freehold. Actually the premises were 
leasehold and the accused owed his land- 
lord considerable arrears of rent. The latter 
Statement no doubt constituted a false 
pretence, but it was indicated that but for 
that allegation there would have been a 
good defence in law to that part of the 
indictment which alleged false pretences 
as to the prosperity of an existing 
‘business. 

The general rule is as laid down by 

-Lord Campbell, O. J., in Bryan's case 
(Dears & B. 265), in which the false 
. pretences alleged were that certain spoons 
_ which the accused had pledged were of 
best quality, equal to Elkington’s A, that 
the foundation was of the best material, 
and that they had as much silver upon 
them as Elkington’s A. “Now it seems 
to meo,” said Lord Campbell, “it never could 
have been the intention of the legislature 
to ‘make it.an indictable offence for the 
seller to exaggerate the quality of that 
which he was selling any more than it 
would be an indictable offence for the 
purchaser, during the bargain, to depreciate 
the quality of the goods, and to say that 
they were not equal to that which they really 
_were.” Other judgese (the case was argued 
befqre fifteen judges) qualified this by 
-adding that where the thing sold was of 
an’ entirely different description from what 
it was represented to be and of no value 
whatever, “as where a man passes off a 
chain of base metal for gold or silver, 
and the buyer really gets nothing for his 
money” there weuld be an indictable false 


pretence (see per Crompton, J. at p. 278). + 

In Reg. v. Watson (27 L. J. M, O. 18), 
the accused made false statements about 
his business, customers and profits, thereby 
inducing the prosecutor to invest £500 
in his business and to become a partner. 
The prosecutor acted upon the partner- 
ship after having made the advance. It 
was held that the prosecutor had not 
parted with his money as he retained his 
interest in the partnership, and therefore 
the accused was not guilty. Erle, J., said: 
“T wish not to be supposed to assent to 
the proposition that an indictment can be 
sustained by procf of mere exaggeration 
of the prosperity of a business, where there 
is an original business. It is difficult to 
draw a decided line; but I think it has 
been decided that exaggerated praise does 
not render a person liable within the 
statute.” 

This was an obiter remark, but in Reg. 
v. Crab (11 Oox C. O. 85) it was held 
that an indictable false pretence had been 
made where a prisoner stated that he carried 
on an extensive business as an auctioneer 
and estate agent and that he wanted a 
clerk, when in fact he was not carrying 
on that business at all, It was held a 
year later, in Reg. v. Williamson (11 Oox. 
C. O. 328), that where the accused had 
alleged his business to be good and that 
he had solda good business for a certain 
large sum, whereas the business was worth- 
less, and he had been bankrupt, the re- 
presentation, though grossly fraudulent, 
was not the subject of a criminal] pro- 
ceeding. 

While there is no doubt that a mere 
exaggeration of the potentialities of an 
existing business is not a false pretence, 
in a case of alleged false pretences where 
the accused is alleged to have made a false 
statement concerning an existing business, 
it is advisable to examine the alleged 
false pretence very closely. If the state- 
ment is as to some fact concerning the 
business, it willclearly be a false pretence 
within the Statute if untrue. Reg. v. 
Willott (12 Cox O.C. 68) was a case in 
which the acctised actually conducted a 
genuine business, but the false pretence 
alleged was that the accused had a lot 
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of trucks of coal under demurrage at Queen 
Street Station, and that he required forty 
bags.. The prosecutor gave evidence that 
the fact that the accused produced his 
trade card and his statement that he had 
premises in the Commercial Road and that 
he was in trade there had no effect on his 
mind, and that he parted with his goods 
solely on the faith of the prisoner's state- 
ment that he had coal under demurrage. 
No evidence was called for the defence. 
The prisoner was found guilty. The con- 
viction was approved by a court consisting 
of five judges. Baron Bramwell said: 
“Does not the representation amount to this ? 
I am a person of such credit that persons 
send me trucks of coal.” 

In a somewhat similar case Reg, v. 
Cooper, (13 Cox O. O. 614), the accused 
held from time to time a stall in the public 
market and dealt as a huckster, carrying 
about fruit in a small cart drawn by a 
donkey. The false pretences alleged were 
that the accused was a dealer in potatoes 
in a large way of business, that he was 
able to do a good trade in potatoes and 
pay for large quantities of them as and 
when they might be delivered. The evi- 
dence was that the accused sent a letter 
to the prosecutor asking him to send two 
trucks of potatoes and added: “Let them 
be of good quality, then I am sure a good 
trade will be done for both of us. I will 
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remit you cash on arrival of goods and 
invoice... may say if you use me well 1 
shall be a good customer. An answer 
will oblige saying when they are put on." 
The potatoes were sold in part at the 
railway station at less than cost, and the 
accused later left the remainder at the 
station, and was not heard of for some 
weeks, Jt was held that the words “Let 
thom be of good quality, then I am sure 
a good trade will be done for both of 
us” might fairly be considered to be a 
statement of fact, and to bear the meaning 
alleged in the indictment. | 

There can be little doubt that on the 
sale of a business the conscious provision 
of false figures of profits already earned 
would render the vendor liable to a criminal 
prosecution for false pretences as well ag 
to a civil action for damages for fraud, 
but it is seldom possible to prove such 
a case in a criminal court, as the induce- 
ment offered in such cases is the possibility 
of future profit, and there is consequently 
no false pretence as to an existing fact. 
In such a case it is sometimes possible 
to find a falsa statement of fact, suck as 
that in R. v, Cooper, supra, or even one 
similar to that in K, v. Meyer, supra, that 
the business premises were freehold, upon 
which to base the  indictment.—The 
Solicitors’ Journal. ` 


A WIFE'S SAVINGS. 


Tke lay press has recently contained 
references to an agitation for legislation 
entitling a wife to an allotment from her 
husband's wages. In the present state of 
she law, a wife is not even entitled to any 
savings she may succeed in accumulating 
from the housekeeping money. This was 
illustrated in Wheatley v. Wheatley, in 
which judgment was given at Newcastle- 
under-Lyme County Oourt in September. 

The plaintiff was a bricklayer, and his 
case was that, fora year before his mar- 
riage, and for many years afterwards, he 
gave his wife the whole of his wages and 
received back ls. 6d. and an allowance for 
tobacco. After about 14 years of marriage 
the plaintiff had built a house (with the 
assistance of hisson and some labourers) 
on land bought in the wife's name, Even- 
tually the parties quarrelled; and the wife 
contended that, the husband had no interest 
in the house as it was built with money she 
had saved through her own hard work. 

His Honour Judge Ruegg, K. O., observed 


that the case had arisen through the wife's 
misunderstanding of the law. If a wife re- 
ceived money from her husband for any 
necessary purpose (especially when the 
were jointly housekeeping) and did not 
expend the whole of it, the unused portion 
was the property of the husband—even if 
kept in the wife’s name and known as her 
money. On the evidence, the disputed pro- 
perty was bought largely out of the hus- 
band's money, though partly from the 
wife's savings when working. A declara- 
tion was, therefore. made that the husband 
was entitled to a half share in the house, 
which was valued at 5251. ; also to 75l. as 
the value of the furniture; and to 1501. of° 
the moneyinvested by the wife, amounting 
to 5001. or 6001. If any more was discovered, 
the husband would be entitled to claim a 
further share. Costas were awarded to the 
husband. 

The law has, therefore, remained unalter- 
ed since 1908, the date of the decision in 
Birkett v, Birkett (98 L. T, 540). A huge 
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“band there applied foran order that 1357., 
‘standing inthe Post Office Savings Bank 
in the name of his wife, should be declared 
' to be his property and paid out to him. 
‘The plaictifi was an engine driver and, 
' having found work in South Africa, he had 
remitted 2l. 15s. a week to his wife for 
‘nearly four years. His case was that he 
‘had told herto invest any surplasover and 
‘above the cost of maintenance in his name. 
The wife denied any such arrangement, 
and her case was that the remittances were 
‘gent to her unconditionally. The County 
Court Judge accepted the wife's version and 
‘dismissed the application. The Divisional 
Court reversed this decision, and Philli- 
more, J. (as he then was). observed that 
there was no intention that the parties 
should live continuously apart. The hus- 
band left his wife, for temporary purposes 
“only, asthe bread-winner of the family, and 
in such circumstances it was quite clear 
that the money sent to the wife for the 
maintenance of herself and family was 
just as much to be used for that purpose, 
‘and any savings out of it kept, as if the 
husband had been away for a week only. 

© The decision was in accordance with 
‘authority, for (as Walton, J., pointed out) it 
‘had been decided in Barrack v. M’Culloch 
: (1856, 3 K. &J. 110) that money received 
by a married woman out of the proceeds of 
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her husband's business, or saved by her ou 


‘of moneys given to her by him for house 


hold purposes, dress or the like and -invest 
ed by herin her own name, belonged t 
her husband. 

In the absence of any evidence of a gift. 
therefore, any amounts saved by a wife 


-are still the property of the husband. Only 


in exceptional cases is it possible for om 
wife to establish a claim to such savings. 
An example occurred in Brooke v. Brooke 
(1858, 25 Beav. 342), The parties were mar- 
ried in 1820, and the plaintiff (a major) 
returned to India in 1824. The wife, without 
any ostensible cause and entirely of her 
own accord, ceased to reside with and left 
the plaintiff by remaining in Europe. For 
the next 34 years the plaintiff nevertheless 
made his wife an allowance, out of which 


‘she had saved 1,5601., The plaintiff claimed 


this amount in 1855, but it was held by 
Sir John Romilly, M. R. that a discontinuity 
of married life for sucha long period had 
resulted in the money becoming the sepa- 
rate estate of the wife. : 
It is to be noted that, under the Married 
Women's Property Act, 1882, sec. 17, .the 
jurisdiction of the County Oourt in such 


.cases is unlimited in amount, that the appli- 


cation may be made by either husband or 
wife, and that the proceedings may be heard 
in camera -—The Law Journal. 


Extracts from Contemporarles. 


-Judiclal Discretion. 
‘The Recorder of Northampton said in 
Court this week that he and greater Judges 
-had lately received a hint from the Home 
Becretary .as to the sentences which they 
„should lay apon convicted prisoners. The 
hint ‘deprecated the exercise of the Court’s 
power to say whether a prisoner should do 
-hard labour or go to the “second division.” 
It intimated that it was preferable that 
Couris should sentence to imprisonment at 
large and leave it to the Prison Oommis- 
-sioners to decide in which class the prisoner 
should be placed. It wassuggested that the 
Commissioners, would be the better judges 
“ of how. a prisoner should be treated after 
‘the? had taken him into their charge and, 
asit were, taken his moral and physical 
measure.. Everything of this kind which 
-emanatés from the Home Office is, of 
course, carefully considered and should 
not be lightly dismissed. At the same time we 
should not. forget the. deterrent effect of the 
‘grave words “with hard labour” pronounced 


in open Court. Sentences are valuable 
not only to correct the offender but as a 
deterrent to others who may be inclined to 
break the law. In fact that, we think, is 
their chief purpose. We are not disposed to 
argue as to the power of the Commissioners 
of Prisons to decide in which class an 
offender should go.—The Law Journal. 


A “Fun Fair” is Not a Falr. 

It is possible to have all the fun of the 
fair but not all thefun ofthe fun fair at 
all times without a breach of the Shops: 
Acts. The patrons of the “fun fair” may 
play all the games and breathe all the hot 
air provided, but they must not be allowed 
to have sweets or chip potatoes, or to buy 
any of the small and useless articles 
offered to their undiscriminating eyes, at 
any times tliat shops are not allowed to 
be the scene of similar retail transac- 
tions. So decided the Deputy Stipendiary 
Magistrate at Liverpool on September 7, 
and the decision is, in view of the 
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wtatutory definition of . shop, unchallenge- 
ble, . Restrictive laws are always spoiling 
~eople’s fun, but, until we can cure men 
«f the-selish tendency to exploit their 
ellows, we must have restrictive laws to 
xotect those who would otherwise be 
nisused for the profit of the greedy. It 
s only one small illustration of the truth 
mow being exhibited on an international 
sscalé that man has only himself to thank 
“or his troubles.—The Law Journal. 
Reasonable Precautions 
Crime. 
At Bournemouth recently, a girl cashier 


maged eighteen, was sentenced to four months" 


Against 


prianie with hard labour for steal-. 


ng. She was paid one pound a week in 
Wages and was said to have handled three 
mhousand pounds of her firm's money bet- 
ween June and September this year with- 
ut any check upon her. 

It seems a severe sentence for one so 
young, and so recklessly tempted. The 
hard labour makes no difference to the 
Prison conditions in which she will serve 
but is, we suppose, some addiiional stigma. 
Her being marked as a person convicted 
of stealing and sent to prison seems to be 
as much the fault of her employers as 
herself. The Commissioner of Police for 
the Metropolis points out, in report after 
report, that forms of crime such as house- 
breaking could be much reduced by care 
on the part of householders. ‘he same 
truth applies with even greater force 
to employers, especially of young people, 
who by neglecting reasonable precautions, 
almost invite dishonesty from those whose 
character is not yet built up and whose 
craving for good things is hampered by 
want of means. Dishonesty is a very bad 
trait. Careless placing of temptation in the 
way Of those hitherto honest is also deserv- 
ing of blame:-- Justice of the Peace. 


Married In Prison. 

The curious story of a Rumanian bri- 
gand who, while serving a sentence of some 
years in prison married a wife whom he 
now wishes to divorce on the ground of 
desertion, is of interest because, if the facts 
are as stated in the press, they throw light 
on some features of Rumanian prison ad- 
ministration. 

The prisoner seems to have raised money 
by borrowing from his fathef-in-law, and 
with this to have obtained a concession 
under which he was allowed to make 
articles ineprison for sale outside. His 
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complaints against his wife are of the 
growing infrequency of her visits to- him, 
and of her failure to account for proceeds of. 
sales. : 

That a man should be allowed to take a - 
wife while he isin prison is a .matter. of ` 
doubtful wisdom. On the other hand, we 
believe that to allow frequent visits from 4 
wife may prove a sound policy, since it may 
help to keep a man in touch with the outer. 
world and may prevent the weakening of 
family ties. So also, permission to manu- , 
facture goods for sale in order that the. 
prisoner's family may benefit must be an 
incentive to industry and good conduct. In 
English prisons ahd institutions, we believes- 
payment of wages has always been followed 
by gcod results. Here, of course, the pay-. 
ment has been almcst nominal and has 
merely provided small comforts from the, 
canteen. Payment of wages that could be 
used for the benefit of wife and- family, 
would, without doubt have a much better 
effect; but all sorts of difficult problems 
would be involved, and what is possible in 
Rumania may not be practicable at the 
present time in this country. Justice of the 
Peace. T 
Coroners’ Court—Proclamation at 

Opening. 

We are informed that the coroners for 
Somerset and Dorset have adopted, as a 
uniform custom, the practice of opening 
their courts by proclamation. When a jury . 
is empanelled the coroner's officer opens , 
the court by proclaiming :— ae Pane 

The form is given in “Jervis on Coroners,” 
and ` runs: “Oyez, Oyez, Oyez. All, 
manner of persons who have anything to do, 
at this court before the King's coroner for , 
this country (or borough) touching the 
death of——draw near and give your, 
attendance, and if anyone can give evidence 
on behalf of our Sovereign Lord the King 
when, how, and by what means——~came - 
to his death, let him come forth and he 
shall be heard, and you good men of this 
county (or liberty) summoned to appear 
here this day to inquire when, how, and by | 
what means——came to his death answer 
to your names as you shall be called, every 
man at the first call? upon the pain and 
peril that shall fall thereon.” . one 

When there is no jury the proclamation — 
ends at “and he shall be heard.” aah 

“Jervis” also gives a form for *closing 
the court. This runs :— : 

“Oyez, Oyez, Oyez. All manner of per-- 
sons who have had anything todo at 
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this court before the King’s coroner for 
this county (or borough) touching the death 
of——, having discharged your duty [and 
you good men of the jury having returned 
your verdict] may depart hence and take 
your case." 

It has been suggested that without the 
opening proclamation the proceedings lack 
legality, .a. view extremely unlikely to 
prevail in this utilitarian age. But ancient 
usages, which are harmless and take little 
time, ought to be maintained. The closing 
proclamation is a pleasanter form of an us- 
hers’ “All outside, please”, or Shakespeare's 
“Stand not upon the order of your going, but 
goat once.—Justice of the Peace.’ 


The Discharged Prisoner. 

It is universally admitted that a man 
who has purged his offence should be 
given a fair chance to be honest for the 
future. “To deny him that chance,” Mr. 
eo Page has recently observed in a letter 
to The Times which formed one of a 
number appearing inthe course of a pro- 
longed corréspondence on the subject, “is 
cruel .to him; and harmful to the com- 
munity.”. The carrying into effect of this 
principle is, however, far from easy; and 
the. correspondence just referred to has 
brought to the fore the enormous difficulties 
which may be encountered notwithstanding 
the efforts of private individuals and bodies 
sich as the Discharged Prisoners’ Aid 
Societies. It is not our intention to discuss 
or enlarge upon’ those difficulties—some 
of them appear well-nigh- insurmountable— 
but there is one which should not be per- 
mitted to arise. This was-referred to in 
a’ letter by Mr. John A..F. Watson, Vice- 
President, the National Association of Prison 
Misitors, who cited the case of a prisoner 
Teleased after a“life sentence.” Theman 
had served for fifteen years, and on release 
was equipped by the Central Association 
for the~Aid of Discharged Convicts, found 
work, and provided with a sufficiency of 
money to tide him over. -Outside the 
prison gates a journalist awaited him, in- 
sisted on interviewing him,: followed him 
down the street, and discovered ‘his destina- 
tion. Next morning there appeared in a 
* London newspaper the man's name the 
fact of his release, and all the details of 
his offence. No effort, Mr. Watson states, 
wag spared to revive public interest in a 
crime fof which the man had suffered a 
terrible penalty and which had been long 
and wisely—forgotten, and ‘“unkindest 
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cut of all,” the newspaper published the 
name of the town to which the ‘paan. was 
travelling, there to begin work and make 
his home. The writer continues: “Thisis 
not an isolated instance, The forecourts 
of prisons are a happy hunting ground for 
journalists, and in the case of one con- 
vict prison the authorities have reason 
to believe that a freelance reporter 
rents a furnished room overlooking the 
prison gate, whence he swoops, hawk-like, 
on his prey. Only too often his copy is 
accepted; and articles of this kind, accom- 
panied by photographs, are constantly re- 
curring in certain newspapers.” It is stated 
that the National Association of Prison 
Visitors recently made an appeal which 
the Newspaper Proprietors’ Association 
circulated to the news editors of all papers 
which their members control, and proper 
recognition is accorded to the restraint 
exercised by many newspapers in this 
regard. The offending publications are 
said to be in a small minority, but the 
extent to which they undo the work of 
prison visitors and prisoners’ aid societies 
is proportionate to the vastness of their 
circulation. The writer of the letter suggests 
that their methods may be due largely 
to thoughtlessness. It may at least be. 
hoped that his appeal will not go anheed- 
ed.—The Solicitors’ Journal. 


The stupid (1) Jury. < 
An anecdote, true too, told us by a friend 
illustrates the truth that jury members are - 
not always so stupid as their legal critics 

are apt to assume, 

The jury were trying a bigamy case, the 
evidence was clear, and the issue simple. - 
But the jury disagreed and retired. After 
a long interval they returned with their 
doubts resolved, and rendered the only 
possible verdict, one of guilty. Mean while . 
another jury had been empanelled to try 
a lengthy case which went on, day after. 
day, for along time. 

A member of the second jury, in a heated 
aside toa member of the first, filing in to 
give verdict, demanded to know what they 
meant by disagreeing in such a patently 
simple case. A wise and pitying smile was 
sufficient answer from one who had known 
how to apply his wits to an observation 
accidentally overheard as to the likelihood 
of the next cage lasting long. l 

Not every piece of gold glitters.—Justic 
of the Peace. ' 
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SIR JOHN SIMON 


That Sir John Simon is’ a very leading 
figure in public affairs is apparent ffom 
the speech which he delivéred in a récént 
important debate in the House of Com- 
mons in defence of the policy of thé 
Government in the recent crisis over 
Ozechoslovakia. The Press, we believe, 
described it as one of his gredtest 
speeches. He irradiated the future by coñe 
cluding with a quotation from Shelley's 
Prometheus Unbound— i 

: “to hope till Hope creates 

From 
templates.” 

Ib: was, perhaps, prudent not to begin 
with thé previous line— 

“To defy power which seems omnipotent.” 
That might have suited better Mr. 
Churchill's Cassandra-like speech. But it 
is best to believe that sunshine follows 
sterm, and at p. 291 of this book* will 
be found an interesting portrait of Sir 
John Simon standing, it would seem, ia 
brotherly friendship with Herr Hitler arid 
Mr. Anthony Eden: 
we can alter the: year to 1938 and add 
some other familiar figures, we shall really 
be able to rely on the hope Sir John ex- 
presses. : 

That Sir John Simon's career has been 
brilliant and interesting everyone will 
admit, aud the account of which Mr. 
Roberts has given cannot fail to be 
attractive. Sir John has outlived some of 
his old rivals at the Bar, but thirty years 
ago he was one of a famous trio. 


not long before Carson and F. E. Smith 
could agree in conversation that Simon 
was the greatest all round advocate of 
their generation. with the possibly im- 
plied exception of Smith himself and 


& “Sir John Simon, being an account of the Life 
and Oareer of Sir John Allsebrodk Simon, G. O. S. I„ 
K. O. V. Ox K. 0., M.P., By Bechhofer Roberts 
(“Ephesian"). Robert Hale, Ltd. 12s, 8d. net, 
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its own wreck the thing ih con-" 


It is dated 1935. If 


After’ 
his rapid attainment of success, “it was ` 


t 


with the feservatioi that Carson was à 


we A >t Er . 
more devastating cross-examiner. But 


even success at the Bar depends on suit- 
able conditions. ter 
to two of them in the address on ‘The 
Vocation of an Advocate,” which he deliver- 


ed before the Oanadian Bar Association’ 
“I have Héard a suc* 
cessful English barrister declare that thére 


at Ottawa in 1921: 


Sir John Simon reférréd- 


are only two things needed for sticcess 
at the English Bar; the first of thesé is a 


good clerk, and the second is a good 
digestion.” 


thing more has been needed for the many 


Thess are valuable but soiné-~ 


forensic successes which Sir Jolin Simon — 
achiéved before he finally guitted the Bar 


for politics. 
Join Simon appears 


to have had hiş- 


first great opportunity when, in consequence * 


of devilling for Sir Edward Oarsdn, then 
Solicitor-General, he was briefed in 1993 
with Sir Robert Finlay, K. 0.; the Attorney- 


General, and Oarson and’ four leading: ” 


K. Cs of the Canadian Bar for the British" 


Government in the Alaska Bouidary 
arbitration before Lord Alverstone. In 
1908 he took silk at the exceptionally 
early age of 35. F. E. Smith, who had 


been a friend and rival ever since the 


two of them had won scholarships at 
Wadham College, Oxford, took silk at the 
same time. Two years before he had 
entered Parliament as Liberal member for 
Walthamstow, but in 1918, when the con- 
stituency had been divided, he was defeated 
at East Walthamstow. He was out of Par- 
liament until, after an unsuccessful attempt 
at Spen Valley in December, 1920, he was 
returned there’ in November, 1922, I? 
seems that his connection with that con- 
stituency is to be severed at the next 
election in favour; if the fates. are 
favourable, of Great Yarmouth, this bring- 
ing his constituency nearer his work. 

‘Between these vicissitudes Sir John 


~~ Simon had been Solicitor-General in 1910, 
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and in 1913, when Sir Rufus Isaacs, the 
Attorney-General, was appointed Lord 
Ohief Justice and became Lord Reading, 
Sir John Simon succeeded him both as 
Senior Law Officer and as a member of the 
cabinet. Then followed the war, and, in 
1915, the Ooalition Ministry, with Mr. 
Asquith remaining for the time as Prime 
Minister. ‘This was the occasion of Simon's 
“grand refusal.” Mr. Asquith offered him 
the Lord Ohancellorship, but be declined 
and became Home Secretary instead. It 
was supposed at the time that he had a 
higher political office in view, and after 
more than 20 years it seems possible that 
his prescience may yet be justified. But 
Mr. Roberts explains the matter in tne 
words: “Tne truth, however, is that what 
most deterred Simon from ,accepting the 
Woolsack was the thought tnat, atter a 
brief and doubtless congenial career as 
Lord Chancellor, he would inevitably be- 
come for the rest of his life an ex-Lord 
Qhancellor, hedged round with restrictions 
op his essentially energetic character, It 
was a prospect which appalled him.” 

The casesin which Sir John Simon was 


engaged when he was at the Bar, many 


of which Mr. Koberts recounts at length, 
show the all-round nature of his advocacy. 
They include the “Telepnone” case in 1912, 
in which the value of the assets in the 
National Telephone Oo, had to be assessed 
on the undertaking being acquired by 
the Post Otfice; in the same year the 
inquiry into the Titanic disaster before Lord 
Mersey as Wreck Oommissioner; in 1920 the 
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Simon, appearing in the House of’ Lords 
with Sir Leslie Scott, K. O., established 
that even in war time the Crown cannot 
take private property without paying for 
it; the great -defence of Lieutenant 
Malcolm in 1917, who was acquilted before 
Mr. Justice MeCardie of the murder of 
“Count de Borch”, the unsuccessful appeal 
of Lord Kylsant in 1931; and the Bank 
of Portugal Case in the same year, in 
which sir John Simon appeared in the 
Court of Appeal for Waterlows, though 
when the case reached the House of Lords 
he had become Foreign Secretary. 

But the main interest of Sir Joha 
Simon’s career in these later years has 
been outside the Bar. The General Strike 
of 1926 was in effect stopped by Mr. 
Justice Astbury’s decision that it was 
illegal and by Sir John Simon’s.speeches 
in the House of Commons; there was the 
period, some three years from 1929, which | 
he gave to the India Statutory Gommis- 
sion; and his work when he was Foreign 
Secretary at the Disarmament Conference. 
Taat did not attain its object but the 
story of disarmament is not closed, nor, 
happily, is Sir John Simon's career. For 
his present office us Obhancellor of the 
Exchequer he was prepared by the intricate 
financial transactions he had to unravel: 
when at the Bar. In connection with this 
book it is interesting to refer to Sir 
John Simon's speeches and addresses 
collected in Comments -and Criticisms. 
They include the General Strike Speeches 
and the Address to the Oanadian Bar | 


De Keyser's Hotel Case, in which Sir Jonn Ymentioned above.—The Law Journal. 





THE SUBSTANCE OF A TRANSACTION 


‘The recent decision of Mr. Justice 
Branson in Old Discount Company, Limited 
V. John Playfair, 
Rep. 332) exemplifies the principle that it 
is the nature of the agreement entered into 
and not its object at which the court has 
to look jin order to decide whether a trans- 
action is a money-lending agreement, 
demanding registration “of the appropriate 
party, cor otherwise. A wider aspect of the 
problem was alluded to by Lord Justice 
Romer in Re George Inglefield, Limited 
(147 È. T. Rep. 411; (1933) Ch. 1). The 
questicn in that case was whether a trans- 
acticn was or was not within sect. 79 of 
thė. Companies Act, 1929, and counsel had 
argued that if the appeal were decided 


Limited (159 L. T. 


against his clients, the other side would have 

been enabled to evade, and perhaps to. 
defeat, the Actot Parliament in question, 
The learned Lord Justice intimated ‘that, 

if aman so conducted his affairs that he 

placed himself outside the operation of an 

Act of Parliament, he could not be said to 

be either evading it or defeating it. He 
had done nothing unlawful and nothing 
which called for adverse comment from the. 
court. Counsel, Lord Justice Romer 
thought, meant no more than that the trans- 
action there beifg investigated was within - 
what had been called the mischief: of 
sect. 79 of the Companies Act, 1929, be-- 
cause to aman who might be thinking of: 
giving credit toa dealer in ignorance of- 


. 
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the transaction—the company described as 
“the dealer” in thit case had assigned the 
benefit ‘of hire purchase agreement to a 
discount company—it would be just as 
harmful as would be an unregistered mort- 
gage. “If that beso,” it was said, “and 
for myself I think that it is, that may afford 
& very good ground for interference by 
. the Legislature, but it affords no reason 
whatever for attempting to drag the trans- 
action within the operation of the section 
by calling it something which, in truth, it 
is not.” With these general principles in 
mind some representative authorities may 
be profitably examined. 

Sect. 9 of the Factors Act, 1889, was 
to the effect that where a person, having 
bought or agreed to buy goods, obtained 
with the consent of the seller possession of 
the goods, the delivery or transfer by that 
person of the goods under any sale, pledge, 
or other disposition to any person receiv- 
ing the same in good faith and without 
notice of any lien or other right of the 
original seller in respect of the goods should 
have the same effect as if the peraon 
making the delivery or transfer were a 
mercantile agent in possession of the goods 
with the consent of the owner. 

The question in Helby v. Matthews and 
others (72 L. T. Rep. 841; (1895) A. O. 471) 
was whether the hirer of a piano was “a 
person having agreed to buy goods ” within 
the meaning of the above section. The 
appellant was the owner of the instrument 
and had agreed to let it on hire to one B, 
who had agreed to pay rent by monthly 
instalments. It was provided that B, might 
terminate the hiring by delivering up the 
Piano to the appellant ( remaining, however, 
liable for all arrears of hire), and that if 
he should pay punctually all the thirty-six 
monthly instalments, the piano should be- 
come his sole and absolute property. Until 
shch full payment the piano should con- 
tinue the sole property of the owner. B. 
received the piano, paid a few-of the 
instalments, and pledged it with the res- 
pondents as security for an advance. A 
Divisional Court consisting of Lord Ohief 
Justice Coleridge aud Mr. Justice Day up- 
held the decision of a county court judge 
that the hirer had not bought or agreed to 
buy the piano within the meaning of the 
Act. The Court of Appeal reversed this 
decision which was, however, restored by 
the House of Lords, Lord ‘Herschell, L. O., 
adverted to the argument that the sub- 
stance of the transaction evidenced -by the 
agreement, and not its mere words, must 
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be looked at. The Lord Chancellor agreed, 
but, he added, the substance must be 
ascertained by a consideration of the rights 
and obligations of the parties, to be de- 
rived from a consideration of the 
whole of the agreement. An agreement 
to buy imported a legal’ obligation 
to buy; but if there was no legal obliga- 
tion, there could not properly be said to 
have been an agreement. Under the docu- 
ment being construed the hirer might buy 
or not, just as he pleased. He did not 
agree to make the thirty-six or any number 
of monthly payments. The terms of the 
contract did not bind him to buy, but left 
him free to do so or not as he pleased. 
In other words, “the contract in question 
was in reality a contract of hiring, and not 
in name or pretence only.” The position 
was not altered by the consideration that 
both parties may have thought that the 
transaction would probably endin a pur- 
chase, or by the fact that the monthly 
payments were higher than they would have 
been had the agreement not contained 
the provision relating to the transfer of 
ownership. D 

In ke George Inglefield Limited (sup.)s 
the question related to a company which 
carried on a furnishing and drapery 
business, and which had assigned to a 
discount company the goods covered by 
hire-purchase agreement, tegother with the 
tights it had under the contract of hiring, 
which were in substantially the same form 
as that considered in Helby v. Matthews 
(sup.) The company was in liquidation, 
and the liquidator claimed that the assign- 
ments were mortgages or charges of book 
debts and, therefore, void as against cre- 
ditors for non-registration under sect. 79 
of the Campanies Act, 1929. The nature 
of the transactions were somewhat com- 
plex, and space which might be devoted to 
their elucidation will be more proitably 
employed is indicating from Lord Justice 
Romer’s judgment the factors to be borne 
in mind in this class of case. o, 

In a transaction of sale, it was intimated, 
the vendor was not entitled to get back 
the subject matter of the sale by returning 
to the purchaser the money that had’ passed 
between them. In the case of a mortgage op 
charge, the mortgagor was entitled,, until 
he had been foreclosed, to get back the 
subject-matter of the mortgage or charge 
by returning to the mortgagee jhe money 
that had passed between them. A second 
essential difference between the two kinds 
of transaction was that, if the mortgagee 


A 


realised the subject-matter of the mortgage 
for a sum more than sufficient to repay him, 
with interest and the costs, the money 
that had passed between him and the 
mortgagor, he had to account to the mort- 
gagor for the surplus, while if the purchaser 
sold the subject-matter of the purchase and 
realised a profit, he had not got to account 
to the vendor for the profit. Thirdly, if 
the mortgagee realised the mortgage pro- 
perty for a sum that was insufficient to 
re-pay him the money he had paid to the 
mortgagor, together with interest and costs, 
the mortgagee was entitled to recover from 
the mortgagor the balance of the money, 
either because there was a covenant to 
repay the money advanced or because of 
the existence ofthe simple contract debt 
created by the mere fact of the advance 
having been made; while a purchaser 
reselling the purchased property at a price 
insufficient to recoup him the money he 
had paid tothe vendor would nat be entitl- 
sd to recover the belance from the vendor. 
f the documents in tbe case were consider- 
ed in relation to the foregoing matters, it 
would be found that they bore the attributes 
of'a ‘sale and purchase and not the at- 
tributes of a mortgage or charge, The 
financing had, therefore, been done by a 
sale and purchase and not by a mortgage 
and ‘charge, and was not invalidated by 
non-registration by reason of sect. 79 of 
tHe Companies Act, 1929. 

- In Olds Discount Company, Limited v. 
Cohen (see 159 L. T. Rep. at p. 335), the 
question was whether a scheme “obviously 
designed,” in the words of Mr. Justice 
Porter, “to get round the dangers of the 
Moneylenders Act, 1927,” had succeeded in 
its object. The plaintiffs argued that under 
their arrangement with the defendant firm 
they had purchased, and were the owners 
of the goods, and that they had let them out 
on ‘hiré through the defendants as their 
agents. The defendants argued that there 
was no sale, and that the transaction was 
merely a method of borrowing money by 
themselves from the plaintiffs who, not 
being registered as money-lenders, could not 
recover. The method adopted was as 
follows." The defendants agreed that, on 
entering into a hire-pitrchase agreement 
with their customers on the plaintiffs’ be- 
half, they would obtain customers’ 
signatures to the purchase of certain goods, 
and kaving done so, would send to the 
plaintifis the names of the persona with 
whom they were dealing in order that the 


plaintifis ‘might discover ‘whether those 
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customers were the kind of people with: 
whom business should be done. ` The de- 
fendants had to obtain a “status report” 
and send itto the plaintiffs with a docu- 
ment called a schedule, which in the agreer. 
ment between the plaintiffs and the defen- 
dants was called an offer of sale. The. 
plaintiffs were under agreement to accept : 
the offer of sale and the status report if 
satisfactory. If the plaintiffs approved of 
the contract made, they sent back the 
schedule approved. kept the hire-purchase: 
agreement, and provided the money to the 
extent of two-thirds of the amount out- 
standing, the defendants receiving the 
deposit, and keeping it as part of the price- 
of the goods so purchased. The plaintiffs 
advanced two-thirds less a certain discount 
for their profit, and at the end of the time, 
when that two-thirds had been paid by. 
the customers, the plaintiffs would be 
entitled to receive the rest of the payments. 
and hand them oyer to the defendants as 
being the remainder of the advance which, 
had been made. By way of simplifying 
the matter the plaintiffs permitted the de- 
fendants to collect the remainder and keep. 
it as part of the purchase price. The 
agreement further provided that the defen- 
dants should he del credere agents, 
and that they should guarantee the 
payment of the instalments to the plaintiffs. 
“Therefore,” in the words of the learned 
judge, “in saying to the defendants, ‘You 
may collect the remaining instalments as - 
part of the price, and we will complete our 
advance to you by allowing you to collect 
the rest of the instalments,’ the plaintiffs 
are not subjecting the defendants to \the 
danger of losing the money, because the 
defendants owe the money to the plaintiffs, . 
being del credere agents.” . “I am not Bay- 
ing” Mr, Justice Porter continued, “that 
that does not run rather close to the line, 
but I think that the plaintifs have just. 
managed to make a water-tight agreement 
by which there is asale to them of the 
goods, and by which, if it came to a ques- 
tion of seizing the goods at any time, they. 
would be the persons entitled to seize the | 
goods, even after the whole of the amount 
which they had advanced in cash had 
been repajd, and even at a time when the 
collection of the rest of the instelments 
was being made by the defendants and. 


-kept by them under the agreement as part 


of the amount “which the plaintiffs had 
contracted to advance.” 


The matter was tested in another way, 
If the plaintiffs had been minded to say 
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Eko a customer that he need not pay any 
menore of* the price of certain articles, the 
customer, the learned judge intimated, 
would have been entitled, when the defen- 
mdants asked him to pay, to refuse to do so, 
and to reply that his contract was with 
athe plaintifis and not with the defendants, 
‘that the defendants were agents for the 
plaintifis only in order to collect the 
—money, and that they must take their 
remedy against the plaintiffs, and not against 
him. The method adopted amounted ‘toa 
mbalo, and the transaction was not vitiated 
by the non-registration of the plaintiffs as 
mmoneylenders. 
- The most recent case on the matter, that 
mof Olds Discount Company, Limited v. 
John Playfair, Limited, was referred to at 
mhe outset of the present article. The de- 
fendanis, who were credit drapers, wished 
mo have cash in hand without the delay 
entailed by hire purchase agreements be- 
tween themselves and their customers, They 
accordingly entered into an agreement 
with the plaintiffs, who carried on the 
business of financing hire-purchase agree- 
ments, whereby they sold to the plaintiffs 
for a specified sum the book debts due to 
them from their customers. The agree- 
ment provided for the payment to the 
plaintiffs of sums collected by the defen- 
dants from their customers, and for the 
giving by the defendants to the plaintiffs 
of monthly bills of exchange as security 
for the payment to the plaintiffs of those 
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sums. The frame of the agreement wag, 
according to Mr. Justice Branson, exactly 
witbin the decision of the Court of Appeal 
in Re George Ingle field, Limited (sup.) and 
of Mr. Justice Porter in Olds Discount 
Company, Limited v. Cohen (sup.). After 
those decisions there could, it was in- 
timated, be no doubt that if the agreement 
between the parties was an agreement for 
the purchase of book debts, the agreement 
was perfectly good and lawful, notwith- 
standing that the operative reason in the 
minds of the defendants for entering into 
it was that they desired to raise money 
as atemporary matter in the same way 4s 
they would have raised it if they had 
merely entered into a transaction of loan. 
It was (in words already referred to) the 
nature of the agreement entered into and 
not its object at which the court had to 
look in order to decide whether in any 
particular case the agreement was a money- 
lending transaction or otherwise. 

His Lordship went into the facts of the 
case, which need not be further indicate 
for our purpose, and came to the cons 
clusion that the form of a sale of book 
debts was deliberately adopted in order to 
avoid having to take, or make, a loan, and 
so, in order to avoid any danger of its 
being held that the plaintiffs were indulg- 
ing in a moneylending transaction, and, 
therefore, that they ought to have been 
registered as moneylenders.—The Law 
Times. 


ESTOPPEL BY RECORD 


- “Tt is a well-settled rule of law,” observed 
Bowen, L. J., in Brunsden v. Humphrey 
(1884. 14 Q. B. D. 141, 147), “that damages 
resulting from one and the same cause of 
action must be assessed and recovered 
once for all.” The difficulty, he points out, 


is how far the second action is, in substance, _ 


the same as the first. 

A nice point came before Lewis, J., at 
the Manchester Winter Assizes, in Marginson 
v. Blackburn Borough Council (1938, 2 All 
E. R. 539). It was agreed between the par- 
ties in chambers that a preliminary issue 
of law be tried as to ‘whether the plaintiff 
was estopped from proceeding by reason 
of a prior county court judgment on practic- 
ally the same facts. The decision of the 
learned Judge that it would be wrong if, 
on the scanty information before him, he 
stopped thg action, is a striking com- 
mentary upon the strong opinion against 


the whole procedure for preliminary issue’ 
expressed by Greer and Scott, L. JJ. ih 
Davis v. Elmslie (1937, 4 All Er R. 471). 

In Marginson's case, M., on his own be- 
half and also as administrator of his wife 
who was killed in a collision between a 
motor car and an omnibus, sued the 
Blackburn Council for damages for negli- 
gence in respect of injuries suffered by 
himself and his daughters, and also in 
respect of the death of his wife who was 
driving the motor car at the time. 3 

In 1937~—~before the present action — a 
third patty whose premises had been 
damaged by the accident sued both the 
present plaintiff and the present defend+ 
ants in the Blackburn Oountry Caurt for 
301., the damage to his premises. In this 
193/ action each defendant served upon 
the other a third-party notice claiming in- 
demnity and contribution against any sum 


_ ant’s 
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which the plaintiff should recover. The 
Country Gourt Judge held that each defend- 
ant was equally to blame and gave the 
plaintiff judgment for 301, with costs, 


against both defendants, jointly and 
severally.* Accordingly. in the present 
action, the Blackburn Oouncil said: 


the issue of negligence has already been 
litigated and determined in the 1937 action 
and the plaintiff cannot bring another 
action upon the same set of facts. 

Now the principle of res judicata only 

applies when the matter in question is one 
between the same parties suing in the same 
right. In the present case, the 1937 action 
was between a third party (three person: 
were plaintiffs then) and as defendants, 
M., the present plaintiff, and the present 
defendants; the 1938 action was between the 
plaintiff M., suing in his own right and as 
administrator, and the present defendants 
only. 
Secondly, the principle applies only when 
the cause of action was substantially the 
same. Here the first action was brought to 
recover damages to property, the second 
action for damages in respect of personal 
injuries and in respect of a death. 

On these two grounds, accordingly, the 
learned Judge held that the plea of estoppel 
by record did not succeed. 
`. Brunsden v. Humphrey (supra), the locus 
classicus upon estoppel by record, is parti- 
cularly relevant. B., Bhile driving his cab, 
collided with a van of H., through the 
negligence of H's servants. B. was injured 
and his cab was damaged. He accordingly 
brought an action in the country court for 
damage to his cab, and having recovered a 
small amount, sued in the High Court for 
damages for his own injuries, The jury 
having found a verdict for 3501, the ques- 
tion was argued whether the second action 
would lie. The plaintiff said that two causes 
of action were different; the defendant 
alleged that the gist of each action was 
the same, viz., the negligence of the defend- 
servant. The Oourt of Appeal 
(Coleridge, O. J., dissenting) held that the 
action was maintainable. The lucid and 
comprehensive reasoning of Bowen, L. J. 
is especially illuminating. 

’ Assume, said the ‘learned Lord Justice, 
thaf the defendant himself had caused 
the damage. According to the old forms 
of ,action—whose importance has not yet 
passed—the form of action would have 
been trespass to the person for the personal 
injury, trespass to goods for the damage 
to. the vehicle. The plaintiff would have 
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been injured in “twe absolute and inde 
pendent rights"—the right to persona 
security and tke right to the enjoyment 
of goods and chattels. True, the two in- 
juries might have been combined; but 
was “the subject-matter of each grievance" 
the same? The same evidence would not 
have supported an action for trespass tc 
goods and an action for trespass to the» 
person. The identity of the man injured,, 
Bowen, L. J., continued, and the character 
of his injuries might be in issue in the» 
one case; in the other case, the title to the 
goods might be in question as well as the 
extent of the damage. Again, in the one» 
case the damage might be the direct result 
of the wrong; in the other case it might be 
too remote. Under the old law, since the 
defendant himself was not driving, not 
trespass but negligence would have been 
the cause of action, Now the gist of an 
action on the case for negligence is breach 
of duty coupled with damage: ‘‘the harm to 
person or property negligently perpetrate 
ed,” as Bowen, L. J., puts it (at p. 150). ` 
It follows that “Two separdte kinds of 
injury were in fact inflicted, and two 
wrongs done. The mere negligent driving 
in itself, if unaccompanied by no injury to 
the plaintiff, was not actionable at all, for 
it was not a wrongful act at all till a wron 
arose out of the damage which it caused” 
(at pp. 150, 151). In other words, damage 
is essential to found an action based upon 
negligence; without damnun injuria will 
not suffice. “One wrong was done as soon 
as the plaintiff's enjoyment of his property 
was substantially interfered with. A fur 
ther wrong arose as soon as the driver 
also caused injury to the plaintiff's person. 
Both causes of action, in one sense may 
be said to be founded upon one act of the 
defendant's servant, but they are not on 
that account identical causes of action. 
The wrong consists in the damage done 
without lawful excuse, not the act of driv- 
ing, which (if no damage had ensued} 
would have been legally unimportant.” 
Although it might be convenient ‘‘to force 
persons to sue for all their grievances at 
once and not to split their demands,” yet 
“there is no positive law... against 
splitting demands which are essentially 
separable.” In the action for damages 
done to the plaintiff's cab, the injury to 
his person was neither “litigated nor con- 
sidered” The test is not whether the 
plaintiff had the opportunity of recovering 
in the first action what he seeks in the 
second. Damage which accrues from a 
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Mereat injury accrues from a different 
«ong (at p. 152) the cause of action is 
merent; and the firgt action is no estoppel 
-om bringing the second. 

This analysis of negligence was followed 
7 Lord Wright in Lochgelly lron & Coal 
D. V. McMullan (1934, A. O. I, 25), when he 
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declared: “In strict legal aittalydis, negli- 
gence means more than heedless or careless 
conduct, whether in omission or commis- 
sion: it properly connotes the complex 
concept of duty, breach and damdge there- 


by suffered by the person to whom the duty 
was owing.” —The Law Journal. 


Extracts from Contemporaries. 


muality in Crime. 

A press commentator on the recent 
<otice to Householders wherein the 
etropolitan Police gave advice for the 
scuring of houses against felonious entry 
moserved that a policeman had once said 
~ him; “We never get a good class of 
«urglar these days.’ No doubt the crimi- 
mul classes would bitterly resent this 
maputation, fora professional pride certainly 
«xists among them. Not very long ago a 
misoner ut the Middlesex Sessions indig- 
<«antly protested against a statement that 
“te suspicions of the police were aroused 
<ecause his pockets were bulging. Sir 
Wontagu Sharp asked him rather impatient- 
a? what it mattered, but the man replied: 
Mi 1 allowit to pass unchallenged your 
adgment will be that I am the type of 
siminal who is careless.” The distinction 
Tose in another way when a convicted 
«aan objected to being described as “a 
wrofessional burglar’ by Lawrance, J. 
“Long Lawrance”) “I've only done it 
nce before an’ I've been nabbed 
woth times,” he said. “Oh, I did not mean 
«0 say that you had been very successful 
sa your profession,” replied the judge. 


M Good Class of Burglar. 

In the “good class of burglar” no practi- 
loner has ever surpassed Thomas Oase- 
wy. At the Paris Exhibition in 1867 
Jamuel Ohatwood, the great safe maker 
“ho had appreciated and rewarded his 
genius, backed him to open a safe which 
n German engineer claimed to be impreg- 
aable. He did itin twenty minutes. His 
<ecognition had come through a burglary at 
Jornhill jeweller's, from whose safes he 
mad carried off a record haul of eight 
aundred gold watches. After his conviction 
the jeweller brought an action against 
she safe makers on the ground that their 
safes were poorly constructed. ‘fhe burglar 
was called as the plaintif’s expert witness 
snd arrived in court carrying his outtit in 
4 Violin casee The trial was memorable 
‘or the lesson in safe cracking which he 


gave the Lord Onief Justice and for his 
lucid explanation of the functions of the 
different implements. “Unlawful tools,” 
he explained, were tools which were too 
long or which made a noise. “You used 
the best class of lawful tools at Corne 
hill?" asked Oounsel. “When you say 
lawful,” replied Caseley, “do you mean 
the word as a barrister would use it or ag 
a burglar would use ib?” Even the Lord 
Chief Justice joined in the roar of laughter. 
—The Solicitors’ Journal. 


Blood Tests In Paternity cases. 

The question of making blood tests in- 
contested paternity cases compulsory is one 
which is ripening for decision. The 
Law Journal for the 15th October deals 
roundly with two objections commonly 
made, the infliction of a “wound” on reluc- 
tant persons, and the cost to the public. 

The physical injury is a tiny puncture 
made in aseptic conditions, with the chances 
of subsequent trouble infinitesimal. The 
expense tothe public, on an extravagant 
estimate, would be a couple of pounds per 
annum per petty sessional division. 
Those who determine to preserve the conti- 
nuity of their cuticle at all costs would not 
be required to submit to the test buts 
would run the risk of losing their cases. ` 
The guardians of the public purse who 
refuse such modest expenditure for the 
ends of justice must be overruled. It is 
folly to refuse the use of a scientific aid 
which, within its limits, is certain in its 
results. To blunder in an affiliation case 
for want of one fixed point, where that 
point can be inexpensively established, can 
be a tragic circumstance for a man wrongly 
accused of being the father of an illegiti- 
mate child. Very few of the defendants 
in affiliation ‘cases are innocent, but the 
innocent should be refused no aid which can 
be given to enable them to rebut 3 false 
charge.—Justice of the Peace. 


Odd Socks. ; 
No one will question the propriety of the 
Chief Magistrate's decision in dis” 
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charging an absent-minded gentleman 
charged with stealing books, but few 
can avoid a smile, sarcastic or sympathe- 
tiče, according to the disposition of the 
smiler, at the evidence given by the gentle- 
man’s wife: He was, she said, ‘quite im- 
possible” in money matters. “ I am afraid 
I ration him. He has everything he wants”; 
and again, “When he had a cheque book 
he wrote cheques all day long for every- 
body.” This must not be taken literally, 
because he put in at least part of his 
time musically directing the B, B. O. 
television orchestra, and presumably at 
meal times abandoned his pen for his knife 
and fork, 

His wifé went on, “He is absent-minded. I 
always watch him very carefully to see 
he kas got the correct clothes on, and not 
odd socks. Only last winter he lost two over- 
coats and a mackintosh.” 

The gentleman’s ways are a little reminis- 
scent of Harold Skimpole in “Bleak House,’ 
who never knew the value of money, but 
that childlike person was never found 
writing cheques for others. 

Odd socks and incorrect clothes will 
not, let it be said, be conclusive proof of 
honesty, nor will a white tie with a 
dinner jacket. If the notion gets current 
that eccentricities-in clothing always provide 
a successful defence to charges of theft, 
we ‘may expect to see thieves walking 
about London in all the merry motley of 
the Middle Ages, But then they would 
run the risk of being mistaken for lunatics 
at-large, which is, after all, what extremely 
absent-minded people somewhat resemble. 

‘Neither will the alternative defence of 
loss of one’s own property often prevail. A 
tharge of stealing a motor car cannot easily 

“be countéred by saying, “Why, last week, 
I mislaida pound of butter, and only last 
Sunday I left my prayer book behind in 
church,” —J ustice of the Peace. 


“Rough Music.” 

A Nonconformist minister in a Sussex 
village, who thought proper to slap the 
face of a seven-year-old girl attending his 
Sunday school, was found guilty of an 
assault, but discharged under the Pro- 
bation of Offenders Act. He is hurt and 
surprised that the villagers later gathered 
outside his manse and marched before it 
three times, playing “rough music,” with 
hammers and tin trays, motor horns and 
bugles. 

Making rough music is, of course, a 
breach of the peace, but, when all is said 
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and done, a comparatively mild form of 
showing public disapprobation. “Jt ‘is tc 
be hoped that the hideous noise once 
having abated, the villagers will be con» 
tent with the usual volume of sound from 
motor traffic, barking dogs and amorovim 
cats, with a gentle sub-chorus of lowing 
kine winding slowly o'er the lea, all 
directed into the circumambient air with 
no particular application to one man's 
misdeeds, 

Owen Wister, in The Virginian, describes 
an ‘American variety of rough musie, ‘of 4 
stridency and terror  outclassing ` all 
English effects. A plank rubbed with 
rosin is drawn to and fro across an empty 
barrel, The result is “a staggering, blind 
ing bellow.” “If you were to try it in 
your native town, you would not merely 
be arrested, you would be hanged, and 
everybody would be glad, and the clergy* 
man would not bury you’. Sussex villagers 
please note !—Justice of the Peace. 


Manslaughter by Accident incurred 
.while under Duress. mas 
An interesting decision was given last 

April in South Africa. It is noted in the 

South African Law Journal for August at 

page 351. There is not only a point of law, 

but a flash of light on native mentality. 

The accused wanted a woman, wh», one 
supposes, had a reputation as having océuli 
powers, to exorcize an evil spirit from 8 
child. She refused and he assaulted her. Hé 
kept insisting she should come, and, says 
the note with a touch of unconscious: humour; 
“he had’ a stick at the time.” She went 
with him but sought an opportunily of 
escape. She ran away; chased by the defen: 
dant. So running she fell over a “krantz,”. 
which the Oxford Dictionary tells us is- 4 
rock wall. She was killed by the fall; THe 
Court held that as the deceased met her 
death when attempting to escape from thé 
accused, who was unlawfully forcing Ler to 
go where she did not want to go, he was: 
responsible for her death and guilty of 
culpable homicide. 

In England causing death in such cir 
cumstances would be manslaughter. “If 
death ensues as the consequence of a wrong* 
fal act, an act which the party who commits: 
it can neither justify nor excuse, it is not 
accidental death but manslaughter,” Tindal, 
O.J.,in R. y. Fenton (1830), 1 Lew C.C; 
179, and see also R. v. Packard (1841), Car. 
and M. 2386, and other cases discused in 
“Russell on Crimes,” 9th edition, pages 477 
et seq:—Justice of the Peace. * A 
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CONTRACTS AND THE OUT-BREAK OF PEACE 


The apparent inevitabilit 
y of war a 

a a of September caused many Sere 
os er into contracts for the purpose of 
a Galing the effects of such a calamity 
bi Stuffs, for example, were ordered in 
arge quantities, far in excess of normal 
requirements. On the crisis becoming lesa 
acute, the sellera were frequently asked 
to take the goods back into stock without 
poyani If the seller refuses to rescind 
toe contract, and Bues for the price of 

@ oe the buyer will apparently have 
Bias ast na absence of proof ofa 
Racer ae e goods were supplied 
more difficult question arises i 
“case of a contract for the sale aa a 
chase, or for the lease or letting, of a 
house. Numerous houses in Wales, Somer- 
set and. Devon have recently been the 
subject of contracts, many of which were 
can NGA on September 30 when the news 
4 the Munich agreement was publishad. 
: eques for the payment of deposits were 
frequently stopped, and the legal position 
1s a matter of interest both to the prin- 
al ee in these transactions and to the 
= on agents who conducted the negotia- 

In the hurry of events a clause stipulati 
that the contract was aa on ae 
out-break of war, or should be void in the 
real of there being no hostilities, was 
requently omitted. Nevertheless attempts 
will doubtless be made to invoke the 
doctrine of frustration, as enunciated in 
F. A. Tamplin Steamship Co., Ltd. y 
Anglo-American Mexican Products Co , Ltd. 
(1916, 2 A.O. 397). Earl Loreburn there 
sete » at pp. 403-4: “|. when our Courts 

ave held innocent contracting parties 
absolved from further performance of their 
Promises, it has been upon the ground 
that there Was an implied term in the 
contract which entitled them to be absolved, 
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Sometimes it is put that performance has 
become imposssible and that the party 
concerned did not promise to perform an 
impossibility. Sometimes it is put that the 
Parties contemplated a certain state of 
things that fell out otherwise. In most of 
the cases it is said that there was an 
implied condition. in the contract which 
operated to release the parties from per- 
forming it, and in all of them [think that 
was at bottom the principle upon which the 
Court proceeded.” 


This language is at first sight wide 
enough to cover the case of an implied 
term that, if there was no wat, the con- 
tract should be cancelled. An examination 
of the speeches in the above case shows, 
however, that the doctrine of frustration 
is merely a variation of the principle that 
a contract is discharged by impossibility 
of performance. The continuancs of peace 
has not made the performance of contracts 
impossible, though it may have made them 
commercially unprofitable, 

The latter circumstance is not a ground 
for excusing performance, as shown by the 
decision in Scottish Navigation Co. v. 
Souter & Co. (1917, 1 K. B. 222). The 
limitation on the right of the Court to 
imply a term in the contract was there 
expressed by A. T. Lawrence, J. (after- 
wards Lord Trevethin}, as follows: “No 
such condition should be implied when it 
is possible to hold that reasonable men 
could have contemplated the circumstances 
as they exist and yet have entered into 
the bargain expressed in the document.” 


The avoidance of war on October 1, 
1938, cannot be compared with the cancella- 
tion of the processions and naval review 
in June, 1902, owing to the illness of 
King Edward VII. Persons who have con- 
tracted to buy or lease houses can there- 
fore derive no relief from what are known 
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as the “Ooronation§ cases”, e. g. Krell v. 
Henry (1903, 2 K. B. 740). Although the 
judgments lay down propositions which are 
wide enough to cover the circumstances 
arising in the recent crisis, it appears 
that the defendants in those cases were 
released from liability owing to impos- 
sibility of performance. No such considera- 
tion applies during the continuance of 
pesce, and no ground therefore exists for 
the exoneration of purchasers and tenants 
from their liabilities. 

Many purchasers may choose to forfeit 
their deposits by way of damages for 
breach of contract. The vendors in such 
cases will be liable to the estate agents 
for their commission on the full amvunt 
of the purchase money. The purchasers 
were able and willing to complete on 
entering into the contracts: See James v. 
Smith (1931, 2 K B, at p. 318, per 
Scrutton, L. J.) The estate agents had 
therefore done all that they were employed 
to do, and the fact that the purchasers 
subsequently changed their minds does not 
disentitle the estate agents to commission 
on the full consideration even if the vendor 
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accepts the deposit in, satisfaction of the 
claim for damages for non-completign. . 

Allegations of profiteering have led to the 
announcement that persons are entitled to 
repudiate unconscionable bargains extorted 
from them under duress. lt is to be noted, 
however, that the Oourt can only re-open a 
transaction, on the ground that it is harsh 
and unconscionable, in procéedings under. 
the Moneylenders Acts. Mcreover, the plea 
of duress can only be raised by a person 
who alleges that he was in fear of actual 
or threatened violence or imprisonment to 
himself, his wife, parent or child. The 
violence must be inflicted or threatened 
by the other party to the contract, or else 
by one acting with his knowledge and for 
his advantage. The apprehension of violence 
from an alien enemy, or from civil com- 
motion, does not therefore constitute 
“duress” within the meaning of the law 
of contract. It follows that a landlord or 
vendor of property dces not exercise duress 
merely by taking advantage of another 
person’s anxiety in regard to the interna- 
tional situaticn in political matters.— The 
Law Journal, 


GAMING TRANSACTIONS 
RECOVERY OF MONEY PAID BY MISTAKE T 


The recent case of Morgan v. Ashcroft 
(1937, 3 All E. R. 99) goni dee some tf 
teresting questions on, the subject of the 
Tecovery of money paid by mistake, and 
the Present confusion as to the principles 
underlying the subject of quasi-contract 
is vividly illustrated by the fact ihat the 
learned Judges (Green, M. R., and Scott, 
L. J.), while, agreeing in the result, differed 
on several important points. 

The facts were that a bookmaker, by a 
mistake in calculation, over-paid his client 
by some 201. in respect of Wwagerlug trausac- 
tions on horse races. ‘the bookmaker 
succeeded in his claim in the County 
pou but this result was reversed in the 
yous of Appeal on two grounds, tirst, that 

y the Gaming Act, 1845, the Court is 
precluded from enforcing gaming transac- 
tions, and to givea Temedy in this case 
would be tantamount to enforcing-an action 
for account, and, secondly, that in any event, 
apart from the Gaming Act, there ccuid be 
no temedy for money paid because the 
plaintiff's payment wasa Voluntary one. 

It does not appear whether the defendant 
admitted the over-payment, but he put in 


a counter-claim in respect of other betting 
transactions, and it 1s clear that in order 
to arrive at the correct amount due, the 
Court had to examine the state of. the 
account between the parties arising from 
these betting transactions, and todo this 
was, a8 the Master of the Rolls said, to 
do what the Gaming Act does not permit. 
On this ground the plaintiff could not 
succeed. Supposing, however, that the mise 
take was admitted, and the only question 
was whetuer in jaw the money was 
recoverabie, it would not then appear that 
the Gaming Act precluded recovery. 

The Court did not deal dircetly with this 
point, but some lignt is given by its con- 
sideration of s, 1 of the Gaming Act, 1092, 
which provides that “any promise, express. 
or implied, to pay any peison any sum 
of money paid by him under or in respect of 
any contract or agreement rendered null and. 
void by tne Gaming Act, 1045, suall be null 
and void, «nd no action suali be brought 
or maintained to recover any such sum cf 
money.” ; 4 

It was argued that this section included 
the prcmise which the law implies to return 
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money paid by mistake. The Master of 
the Rolls would not accept that. In the 
first place, he pointed out that the section 
refers to promises to pay and not to re-pay, 
and, secondly, “the payment by tha pro- 
miss, in relation to which the pr mise to 
pay must be given, in order that it may 
be avoided by the section, is a payment 
of money paid by the promisee ‘under or 
in respect of a gaming contract. In my 
opinion these words are not apt to include 
the case where the payment, although his- 
torically connected with a gaming contract, 
is in fact an over-payment made in the 
mistaken belief that it was due under 
such a Contract.” Scott, L. J., does not 
deal with this point. There seems to be 
no reason, then, when the Court bas not 
to go into the accounts, why the plaintiff 
should not recover the over-payment; that 
is, there is no impediment so far as the 
Gaming Acts are concerned, This brings 
us to the second point 

The Master of the Rolls, after admitting 
the difficulty of finding settled principles 
for the recovery of money paid by mistake, 
says that two things can be said with 
certainty. “The first is that the claim 
cannot now besaid to be based on some 
rule of aequum et bonum, by virtue of 
which a man must not be allowed to 
enrich himself unjustly at the expense of 
another. The views of Lord Mansfeld upon 
those matters, attractive though they be, 
cannot now be accepted as laying the true 
foundation of the claim. 
position is that the claim is based on an 
imputed promise to re-pay.” 

Scott, L. J., however, is more cautious, 
and after an examination of cases and 
text books, says: “But my citations from 
jurists of such high-standing as writers 
on the Common Law do emphasise the im- 
portance of trying to find some common 
positive principles upon which these causes 
of action called ‘implied contracts’ can be 
said to rest, and which will not altogether 
exclude that of unjust enrichment em- 
bodied in those citations” He agrees that 
the law imputesa promise in these cases, 
which promise is. of course, a complete 
fiction. This imputation of a promise, 
however, carries the matter little farther 
forward, for the question immediate] y arises, 
as the Master of the Rolls points out: “In 
what circumstances will the‘law impute a 
promise to re-pay where the payment was 
made under a mistake ?™ The answer, 
according ,to Lord Mansfield and Prof. 
Winfield and the American Courts is, when 
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it would bs equitable for the defendant 
to return the money, when it would be 
against conscience for him to retain it, 
and when the defendant had been unjustly 
enriched. As Scott, L. J., said, that would 
have been the view of the English Courts 
in the seventeenth and eighteenth centuries, 
but since then there has been a swing of 
the pendulum. 

The controversy in this case centred 
round a dietum of Bramwell, B., in Aiken 
v. Short (1356, 1 H. & N. 210), as follows: 
“In order to recover back money paid 
under a mistake of fact, the mistake must 
be as to a fact, which if it were true, 
would make the person liable to pay the 
money; not where, if true, it would merely 
make it desirable that he should pay the 
money.” The Master of the Rolls thought 
this was a correct and accurate statement 
of the law. Scott, L. J., after pointing 
out that this dictum had never been the 
basis of a decision, was not prepared to 
accept it without qualification, and referred 
to Kerrison v. Glyn, Mills & Currie (105 
L. T. 721), where re-payment of money 
paid by mistake was ordered when it was 
clear that had the facts been as believed, 
there was no legal liability to pay. Both, 
however, thought the dictum was relevant. 

The mistake here was notas to whether 
the plaintiff was liable to pay something 
to the defendant. There was no question 
that he thought he was legally liable, 
whereas he was not (which would have 
been a question of law). The plaintiff 
thought he was in honour bound to pay 
his betting transactions. The mistake he 
made was as to amount. | 

Now, in the ordinary way, if a parson 
pays more than he ought to have done, 
he can recover it. For a recent example 
see Anglo-Scottish Bzet Sugar Corporation, 
Iti, v. Spalding U. D.C. (1937, 3 All E. R. 
335). In that case the plaintifs were 
bound to pay for tneir water, By mistake 
thay paid too much. Taey were allawad to 
recover the exces3 paid. 

It is said, hovever, that in Morgan's 
case the payment wis voluntary, that in 
law he need not have paid ais betting 
debts at all. In tht sense, no doubt it 
was voluntary. But he was in hosour 
bound to pay, and there are some legal 
consequences. For instance, it is reasonable 
cause, which prevents a threat to report 
the defaulter to Tattersalls becoming a 
demani for money with menaces: Bur len 
v. Harris (1937,4 All E. R. 559; Hyams 
v, Stuart King (1908, 2 K. B. 696). . 
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Lord ‘Mansfield himself, in Moses v. 
Macférlan (2 Burr. 1012), said: “Money 
due in point of honour or conscience, 
though a man is not compellable to pay 
it, yet if paid, shall not be recovered 
back,” and as examples he gives money 
paid for gaming and money paid after 
the Statute of Limitations has become 
effective. But suppose more was paid than 
the plaintiff was in honour bound to pay? 
The Master of the Rolls cited the father 
who pays money to his son to pay off 
liabilities which the father later discovers to 
be non-existent. ` This, of course, is a purely 
valuntary payment. If aman gives a gift 
he cannot be heard to say that he gave 
too much. Supposing, however, a man pays 
a statute-barred debt, and pays more than 
is due, can he recover the surplus? An 
interesting case in that connection is 
Chatfield v. Paxton (2 East 471), where it 
was theld that a plaintiff who paid a bill 
of exchange ignorant of the fact that the 
defendant had by his laches lost his right 
to demand payment thereof, could recover 
the money paid thereon, notwithstanding 
the fact that he had a slight suspicion 
that. the defendant had been guilty of 
laches. 

Scott, L. J., was not prepared to say 
that merely because a payment was volunt- 
ary, there could be no recovery of money 
paid by mistake. Both judges were agreed 
that to recover, the mistake must be a 
fundamental or basic one. The Master of 
the Rolls sums up: “In making the pay- 
ment the respondent was, it is true, under 
a mistake as tothe nature of the transac- 
tion. He thought that a wagering debt 
was due from himself to the appellant, 
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whereas in fact it was’ not. But,.if .the 
supposed fact had béen true, the Tespon- 
dent would have been under no liability 
to. make the payment, which therefore was : 
intended to be a voluntary payment. Upon. 
the true facts, the payment was still a- 
voluntary payment; and there is, in my 
opinion, no such fundamental or basic, 
distinction between the one voluntary 
payment and the other that the law can- 
for present purposes differentiate between 
them, and say that there was no intention 
to make the one because the intention was 
to make the other.” - 

The effect of Morgan v. Asheroft would 
appear to be that money paid in respect 
of gaming transactions by mistake is not 
recoverable. It is not an authority for- 
saying that a voluntary payment cannot 
be recovered, but apparently it is an 
authority for saying that a voluntary pay- 
ment is one which, if the facts about 
which, the plaintiff was mistaken had: 
been in fact correct, he woyld not then 
have been legally liable to pay that 
which he did pay. The Oourt rejected the 
distinction between purely voluntary pay- - 
ments and payments which a man is in 
honour bound to make. Both are classed: 
together as voluntary. It is submitted that 
the failure to make this distinction is un- 
fortunate, and it is bound to lead to results’. 
similar to the one in Morgan v. Ashcroft, 
where a man is unjustly enriched and is 
allowed to stick to his gains. If the test 
had been whether it was against conscience 
for the defendant to keep the money mis- 
takenly paid to him or not, the answer 
must surely have been in the affirmative.— 
The Law Journal. 





GENTLEMEN OF THE JURY. 


It was in a small County seat Town of 
East Tennessee. The case had been hotly 
contested between the respective Attorneys 
for both the Plaintiff and the Defendant. 
The defendant was poor but respectable and 
an honorable farmer, his word was as good 
as his bond. f 

When the proof had,been completed, and 
‘the attorney for the plaintiff had finished 
his argument to the Jury, the defendant 
asked leave of the Court and of his Counsel 
to address the Jury. This was granted. 
His talk follows: 

Your Honor—Gentlemen of the Jury: I 
Tealize under the laws of the State of 
Tennessee, I am entitled to my homestead 


exemptions, and my little farm is worth 
scarcely the full amount exempted by the 
law as I understand it. I relize that I 
may be permitted by the law to take 
advantage of this exemption should I desire. 
I further realize that I have made myself 
liable by endorsement for some other for 
the obligation upon which this suit is 
predicated and I realize that I could not 
be turned out of my premises. Yes I owe 
the note, at least I guaranteed to pay 
this amount if the principal should fail, 
I was an endorser a Surety for a friend. 
Why, because someone trusted me, my name 
was honorable, my name was a guarantee 
and was worth while on that’ note, A. 
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mereditor js not to be treated as a hostile 
=enemy it has been said he is not one 
robbing you. He but demands a fair show 
before the law to collect his debts and enable 
himself to acquire home and comforts, but 
sometimes I notice no sympathy is wasted 
on him. 

. Whatever may be the condition to which 
he and his are reduced by the default of 
the debtor, his rights might be forgotten 
while Counsel stand here and argue for 
the last vested rights of myself and family. 
Nevertheless his rights are as dear to him as 
mine and should be so held by the 
Courts and the Jury. ` 

The loss of areal homestead is, after all, 
no extraordinary grievance. The loser is 
still as well off as thousands of other 
good men, who pay what they owe and 
live in rented houses. A man who yields 
up his sacred homestead rights to pay 
his ‘honest debts, "plants a flower in his 
rented lawn that will bloom while he lives 
as a token of honor, and shed a fragrance 
above his grave when he is gone that 
will endure forever,” it has been said. It 
will be a treasure to his children and 
childern’s children when the shrubs he might 
have planted in an unfairly held homestead 
lawn migtt wither and fail to blossom in his 
honor and which he might have been able 
to keep by allowing his just and honorable 
debts toremain unpaid, and they might 
decay by lapse of time and be blown away 
in the revilings of those he defeated or 
defrauded of justice by refusing to render 
them their own, 
Gentlemen of the Jury on that little home- 

stead out there in “Happy Valley” | have 
lived a long time, I have been happy there 
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with my dear children, it is there that I have 
with Serah my wife brought them to the Estate 
of men and women, there on the hillside 
in the little family plot where I have kept the 
evergreens growing year after year, where 
I have moved and cared for the grass and 
planted rambler roses is my father and mother 
and their father and mother where they 
sleep under the giant oaks by the waters 
of the rippling Watauga. Yes on this 
dear old homestead my entire life has 
been spent as well as that of my ancestors 
since the beginning of Tennessee. There is 
the old mill where my father made his 
living for years, I can envision it now as 
I look across the fields of yesterday into 
the purple Autumn haze of another day. 
The old wheel ceased turning long ago, 
Jhe last stick of timber in its ancient 
mechanism has rotted away and gone with 
the wind, the great Industrial Mills of the 
nearby Towns run by steam, electricity and 
mightly Diesel engines have conspired to 
destroy my simple trade asa miller and I 
have been forced for years now t» eke out 
my existence as a one gallows farmer. 
Nevertheless Gentlemen of the Jury the 
memories that cling about this old homestead 
to me are most pleasant, but here and now in 
the presence of Almighty God, this Honor- 
able Court and you Gentlemen of the 
Jury, may I say I am willing and do 
here and now surrender my Homestead, my 
exemptions under the Law to pay my lawful 
and honorable debts. 

My conscience, my honour, and my respon- 
sibility as a citizen is greater to me than the 
EXEMPTION LAWSOF TENNESSHE.— 
Case and Comment. 


Extracts from Contemporaries. 


Killing a Fleeing Felon. 

The postmaster of Downe, who shot at a 
man in a motor car whom he suspected 
of being one who had burgled and robbed 
from his premises, seems to have had no 
hesitation in his action. He told the justi- 
ces that his daughter woke him about 3 
AM. He jumped out of bed and, looking 
through the widow, saw a strange car in 
the street outside the post office. 

“I got hold of my revolver and ran down- 
stairs. I saw the car outside stationary and 
I looked into it. Isaw the fair man (indi- 
cating one of two men in the dock) sitting 

; in the driver's seat. Thinking that he 


was by himself and seeing that he was 
about to get away, I tired through the 
window at him. As, apparently, that shot 
had taken no effect, I tet him have two or 
three more. Apparently it did not stop 
him, asthecar began to go, so I bent down 
and fired a shot through the rear tyre, 
While I was bending I heard my daughter 
scream and there was a scuffle behind me. 
I saw another man run out of the post 
office and rusn diagonally acrcss the path 
to catch the car asit ranup the road. He 
managed to get on, and they drove off.” 

He was, always supposing the person he 
shot at wasa felon, doing nothing illegal 
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and hag he sent his shot through the man's 
head ‘instead of his hat the homicide would 
have been justifiable. ‘“Halsbury’s Laws 
of England,” 2nd edition, Vol. 9, page 433, 
says, “If a person whom an oficer or a 
private person is legally attempting to 
arrest upon a charge of...felony...flees, and 
he cannot be otherwise arrested, he may 
be killed, and the homicide is justifiable.” 

It is important to note that the protection 
is not, as some textbooks leave us to infer, 
extended only toaconstable or other peace 
officer. It covers any person lawfully 
attempting arrest, and of course any person 
whatsoever may arrest for felony. 

Killing in such circumstances is inad- 
visable unless the person clearly is a felon, 
because the onus would lie on the killer 
to show tbat a felony had been committed 
by the person he had killed. Ivis, on the 
other hand, not to be supposed that a per- 
son slaying in such circumstances would 
be treated with anything but sympathy by 
the police and the courts.—-Justice of the 
Peace. 


The Wrong Defence. 

A danger for judges seeking to do justice 
is provided by the innocent person who 
fears that the truth will not avail, and sets 
up a lying defence. 

In asense he has only himself to blame 
if he gets convicted, but as no one wishes 
to convict an innocent person, a defendant 
of this type has to be saved in spite of 
himself, if that be possible. In the course 
of a long experience it has happened more 
than once to the writer to have seen a de- 
fence proved to be false, the accused theree 
upon frightened into truth and the case 
against him go to pieces, though it has to be 
admitted thet thisis an exceedingly un- 
usual happening. 

The alibi is an attractive defence to 
numerous Persons other than the elder Mr, 
Weller, but an alibi without no‘ice enabling 
it to be tested is, more often than not, 
worthless. False alibis are set up by in- 
numerable guilty persons, and are, on occa- 
sion, the silly refuge of fearful defendants 
who would do better to sit quiet, or choose 
gome less naive defence, preferably a true 
one. . 

In the Hast, where perjury is commoner 
and more elaborate than in Europe, guilty 
persons sometimes have to meet, not the 
true case against them, but a false one 
which a misguided policeman thinks 
stronger. A notable instance is reported in 
the Medico-Legal Review for April, 1938, by 
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Major Lambert. An old woman.had been 

scrubbed all over with a piece of rough 

fibre mat, and died of the extensive 

abrasions. No one can, perhaps, be flayed 

beyond a certain point and live. But the 

police subordinate in charge of the case, to 

make sure, went one better than the truth and - 
hired evidence to prove that the victim had. 
been beaten to death with sticks, The Court 

would not accept this, and the guilty parties, 

who set up another fantastice and equally 

incredible explanation of the old woman's 

injuries, were acquitted. / 

It is not quite unknown fora prosecutor 
in England to strengthen his case a bit, 
but fortunately no one in this country goes 
to quite such lengths in his zeal for convic- 
tion of the guilty.—Justice of the Peace. 


The Law of Libel 

It is generally agreed that the law of: 
libel requires to be amended, both as 
regards the position of newspaper pro-. 
prietors and vendors, who may in law be 
liable for publication of a libel although 
they have no means of knowing that they 
are committing a civil wrong, and as 
regards damages which are frequently 
entirely cut of proportion to any loss 
which the plaintiff has actually suffered. 
The subject was discussed in an article 
in “The Law Journal, last June (85 Law 
Journ. 440) in connection with the Bill for 
the Amendment of the Law of Defamation, 
which had been prepared under the auspices 
of the Empire Press Union. One clause 
of the Bill provides that it shall be a 
defence to prove that the defendant had 
no reasonable ground for supposing that 
the words complained of referred to the 
plaintiff, so as to overrule Hulton v. Jones 
(1910, A. ©. 20; 79 L. J. K. B. 198). Another 
attempt to deal with the matter has been 
made by Mr. A. P. Herbert's Bill which 
was introduced in July, but for the present 
has been dropped. The law of libel has,” 
indeed, grown up without any consistent 
principles which are suitableto the carry- 
ing on of newspapers at the present time, 
and it is interesting to readin the report 
(Tames, 25th inst.) of the speech of the 
Lord Chief Justice at the anniversary 
dinner, on Monday, of the Newsvendors’ 
Benevolent and Provident Institution, that 
he proposes in the New Yes seriously 
to consider wkether he will not devote 
some of his leisure moments to an impartial 
consideration of the law of libel. It may, 
be hoped that leisure moments.will be 
available for such consideration, and the- 
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Tesult will be awaited with interest. 
Failing, the leisur8 moments, the matter 


might, ‘perhaps, be referred to the Law 
Revisjon Committee.—The Law Journal. 


Evidence of Speed 

Last week we said something on evidence 
of speed in motor car cases: and now a 
new decision, informally reported in our 
contemporary (Times, October 25), gives 
us occasion to refer to the matter again. 
Two policemen came before a borough 
bench and swore thatin their opinion the 
defendant (the successful appellant) was 
exceeding the speed limit. But though 
they spoke of the same motorist they did 
not speak of the same length of road nor 
did they speak of the same moment in 
time. We must presume that neither 
policeman had a speedometer to corroborate 
him. Had either of them had one, the 
Tule in Weatherhogg v. Johns, to which we 
referred last week, would have been satisfi- 
ed; and wemuy add that the best textbook 
tells us that that decision was followed in 
Pearce v. Elms, also unreported but decided 
in the Divisional Court in March, 1935. 
In the last'case there was only the evidence 
of a policeman as to one spot and of a 
policeman as to another. The Court held 
this not enough. The case may be compared 
with R. v. Dalloz (1908, 1 O. A. R. 258). 
In that case the Court said that evidence 
of rackless speed at one point will support 
a charge of manslaughter ab'a different, 
but not far distant place—The- Law 
Journal. 
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Dangerous Riding 

It is rare nowadays to see a horseman 
or horsewoman brought before a Ocurt on 
a charge of dangerous riding. We are 
all so used to dangerous motorists that 
we are apt to forget that the law still 
forbids dangerous horsemanship. Such a 
case was reported from a Metropolitan 
Oourt last week (Times, October 19). As 
the alleged offence took place in the 
Metropolitan Police area, the correct weapon 
for the police to use was a. 54 of the 
Metropolitan Police Act, 1839. It is more 
strict, at this particular point, than the 
general Highway Act of 1835. The earlier 
measure forbids horsemen to ride “furiously 
59 as to endanger” passengers. The London 
Act creates three offences of this kind, 
first to ride furiously, secondly to ride go 
as to endanger any particular person, and 
thirdly to ride to the ccmmon danger of 
the passengers in any thoroughfare. So 
outside the Metropolitan Area something 
which can be called “furious” must be 
shown, while within it a Court can convict 
without any evidence of fury—whatever 
that may be. There is something in the 
report which looks as though horsemen 
were bound by law to respect traffic lights. 
A glance at s. 49 of the 1930 Act shows 
that this is not so. But if a horseman 
does disregard traffic lights, that might 
well be evidence to support a charge of 
dangerous driving.—~The Law Journal. 
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LAST WILL AND TESTAMENT OF A DREAMER "e 


J, a dresmer, being of sound mind and 
body, but mindful of the uncertainties of 
this life, do make, publish and declare this, 
my last will and testament, hereby revoking 
all former wills, bequests, and devises by 
me made. 

First : Wordly goods and material things 
ofall kinds and wheresoever the same may 
be situate, but more particularly, to-wit: 
Personalty and reality of which the Law 
takes cognizance, I have none, so I do 
make no mention hereof. 


Second: To mothers, I bequeath mother- 
hood with all of its attendant heartaches, 
Sacrifices, worries and tears. And also to 


mothers I leave a life estate of toil, come 
posed of housekeeping in all ofits phases 
appurtenances, and attendant labor thereto. 

But I bequeath also to mothers, a helpmate 
for her aforesaid toil and labor, to wit: One 
who is her provider, her champion, her 
protector, and her perennial lover until, 
the day he dies. And I further bequeath 
to mothers, absolutely and without reserva- 
tion, the riches which Midas himself could ° 
not possess, to wit: tousled hair, chubby 
arms and legs, baby voices, the laughter 
of chlidren, and the patter of little fees 
upon the floor. And to mothers’ I leave 
the incalculable pride and joy of seeing 
a golden haired lad and a dainty miss in 
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pink organdy grow to manhood and to 
womanbood. 

And finally to mothers I leave the deathless 
heritage which only they can enjoy, to wit : 
a lasting and abiding Love between mother 
and offspring, the flame of which aforesaid 
Loveshall always remain constant, bright 
and true. 

Tup: To fathers, I devise a life estate 
of sweating toil and laborsome days, and 
also all of the necessary appurtenances of 
such toil, to wit: heads that throb and 
bodies that ache with fatigue at the day’s 
end. And also to fathers I devise an 
endless and never ending procession of 
financial responsibilities. 

But also to fathers in addition to the 
aforesaid I leave a life partner to share 
such responsibilities and toil. And tc fathers 
I leave, at the close of the day, the 
aforesaid life partner standing in the 
doorway ready to praise, advise, or console 
in accordance with his needs, and I leave 
too, chubby arm and legs to entangle them- 
selves around his feet as he nears the 


ate. 

And I bequeath to fathers an inexhau- 
stible supply of fairy tales, of ghost stories, 

- and naratives of brave and venturesome 
men. And finally to fathers I leave broad 
shoulders for weary tousled heads to rest 
upon, and streng arms to carry the owners 
of the aforesaid tousled heads to their 
respective sleeping quarters. 

Fourta: To lovers, I leave the faltering 
and uncertain course of love, with all of its 
appurtenances and hereditaments, but more 
specifically as follows, to-wit: heartaches, 
misunderstandings, and petty jealousies. 
But also to lovers, I bequeath other appur- 
tenances, to-wit: the golden moon, a million 
stars, the fragrance of flowers, soft breezes, 
sweet musit, and innumerable shady lanes. 

And I give to lovers the sweetness of kisses, 
and a host of Memories to remember when 
the Flame of Love flickers fitfully. And 
finally to lovers I devise the right to 
travel down the pathway of life together 
and inseparable, however, subject to all 
bequests and devises heretofore made to 
mothers and fathers. . 

Fiırpa: To children I bequeath a school 

.desk when the birds sare singing and the 
fish are biting, a spacious lawn to mow 
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when around the corner is heard the crack 
of a bat and the vocifgrous shouts, of, ball 
players, and a bed when the night seems go. 
fanciful and delightful for play. But also 
to children I have endless summer days to 
romp and play in, and the early hours of 
summer nights to enjoy and be happy in. 

And to children I devise fair and carnivals 
with their gaudily colored swings, their 
hurdy-gurdies, and their merry-go-rounds 
with gaily painted horses. And also to 
children I bequeath Oircuses with all 
their appurtenances thereto, to-wit : clowns, 
calliopes, acrobats, elephants, horseback 
riders and beautiful ladies. 

And to children I leave hilltops to lie 
upon in the summer whilst gazing with 
wonder and awe at the fleecy white clouds 
in the blue sky, and [ leave the selfsame 
hills toslide and be merry upon in the 
winter. And also I leave them silvery 
lakes to swim and disport in during the 
warm summer days, and I leave a glassy 
smooth surface on the aforesaid lakes to 
skate upon in the winter. 

And finally to children, I devise a fireplace 
with burning logs, roasting apples, and 
crackling pop corn, to enjoy as long as 
they shall live. And I leave also to the 
aforesaid children the absolute and inalien- 
able right to gaze into the fames of said 
fireplace thus conjuring and dreaming tales 
of goblins, kings soldiers and princesses. 

SrzTtH: All of the rest, residue and remaine 
der of my estate, consisting of the following 
described property, to-wit: Memories not 
heretofore devised, greening trees,the sparkle 
of rain drops, faint pink dawns, vagrant 
breezes, blue skies, and golden sunscte, E 
leave to whomsoever shall desire, a life 
estate in the same, and charge only that the 
aforesaid rest, residue and remainder shall 
be used with an end to perpetuating the 
same for succeeding generations. 

Srventa: Having made all and every 
devise, I hereby constitute, authorize 
and appoint the Godhead as Executor of 
this, my last will and testament, and I 
direct that He shall have absolute power 
of disposition according to the aforesaid 
terms. 

Dated this 21st day of July, A. D. 1938. 

A Dreamer (Seal) 
—Case and Comment. 
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GARNISHEE ORDERS AND. BANK ACCOUNTS 


_A. matter of considerable importance and 
Mifficulty was before the Court of Appeal 
‘cently in the case of Hirschorn v, Evans: 
~arclays Panki Limited Garnishees (159 L, 
< Rep. 405 ; (1938) W. N. 289), “The sub- 
mbantial question was whether or not the 
wank was justified 
arnishee order nisi served upon it by-the 
idgment-creditor of a husband in respect 
f an account which had been opened, 
a terms, by the husband and his wife. 
he trial judge held that the garnishee 
rder attached the debt. This decision 
“a8 :unanimously reversed by the Court 
f. Appeal where, however, an important 
ifference of view was manifested between 


ord Justice Greer on the one hand ‘and: 
rds Justices Slesser and MacKinnon on: 


sue other. Leave to 
ords was granted. 

Before going further into -the facte of 
“bis. case a brief review of some of’. the 
suthorities may be undertaken in order 
3 bring out the main principles in- 
<olved. 

It is-clear that in cases of this charac- 
er regard must be paid to the position 
#n equity. A bank account cannot be 
xttached, though the account is in the 
mame. of the judgment-debtor, if it is 
shown that no part of the moneys in the 
yank. are the. debtor's own. Thus, in 
‘Jandcock v. Smith (61 L. T, Rep. 341 ; 
41 Ch. D. 456) where a judgment- creditor 
dbtained a garnishee order on a bank 
balance standing to the credit of a stock- 
broker and the moneys hud been received 
Krom the latter's clients, Lord Halsbury, 
L. O., said; “Now an execution can only 
kake effect On property which the debtor 
bas a right to dispose of for his own purposes. 
The. balance here in question was nut the 
debtor's own money; he had no right to 
leal with it as his own, and his execution 
sreditor has no-claim upon it.” 


“178—J. 4, 


appeal to the House of 


# 


in disregarding a: 


In Macdonald v. Tacquah Gold Mining. 


Company (51 L. T. Rep. 210 ; 1334; 13 Q, 


B. D. 535) the question arose with respect , 


to a debt from a company in South Africa 


payable to two persons, H, and Hi. The . 


judgment-creditor sought to servé a. 
garnishee order on the company in res“ 


pect of a debt due by F. alone, and . thè -. 
court negatived the claim. Of the total.. 


sum owing to H.’ and E. a certain pro: 
portion: would ultimately have been the. 


property of the latter. but the court in- 
timated that it could nct be said that 


there was a liquidated sum owing in , 


equity to F., because equity would never, 


have ‘entertained an action brought by F> 
alone without’ making H. a party. 
Justice Bowen said: 
is 


order of the other.” 

“f- adhere,” Lord Justice Fry observed, 
“to what was said by this court in Webb 
v. Stenion (49 L. T. Rep. 482 ; (1683) 18 


B D. 518) as to the word ‘indebted’ in ` 


that rule. (His Lordship was referring 
to R 8: O, 1875, Order XLV, r. 2.) 
Then can it be said that the defendant 
company was indebted to the judgment 
debtor ‘when they’ were indebted to him 
and another person jointly only? It 
Seems clearly it cannot, and that the 
words of the rule are not applicable to 
such:a case. If they were, the restlt 
would be to enable ae judgment-creditor 
to ‘attach a debt due 
order to answer for the debt due to him 
from the judgment-debtor alone, which 
would be altogether contrary to justices.” « 

In Webb v, Stenton, the case referred to 
in the above cited passage, a judgment- 
creditor applied for a garnishee order 


Lord, . 
“Where money . 
due on a covenant made with two. 

persons: jointly “by which it is to be. 
: paid to such two jointly, noone of those , 
two has any right to that money without the - 


to two persons in - 


_ attaching the debtor's share of the in. 
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come arising from a fund vested in 
trustees. The income was payable half- 
yearly and when the application was made 
there was no money the proceeds of the 
trust property in the hands of the trustees. 
The Court of Appeal affirmed a decision 
of the Queen’s Bench Division to the 


effect that there was no debt “owing and. 


accruing" which could be attached under 
rule 2, of Order XLV. 

Reverting to the problem dealt with in 
Macdonald's case, the position was summed 
up in Beasley v, Roney (65 L. T. Rep. at 
p. 154 ; (1891) 1 Q. B. at p. 512) by Baron 
Pollock, who asserted that the case was a 
distinct authority to show “that the debt 
owing by a garnishee to a judgment 
debtor which can be attached to answer 
the judgment debt must be a debt due 
to the judgment-debtor alone, and that 
where it is only due to him jointly with 
another it cannot be attached.” In 
Beasley's case damages had been awarded 
by a jury to a wife and a sum to her 
husband for expenses in an action brought 
by “the busband and the wife as co- 
plaintiffs in respect of personal injuries 
to the latter. The whole amount recovered 
was paid into the hands of their solicitor, 
and a judgmente-creditor of the husband 
obtained a garnishee order nisi attaching 
the whole of the money. It was held that 
the amount awarded to the wife was her 
separate property within. the meaning of 
sect. 5 of the Married Women's Property 
Act, 1882, and that the order was accord- 
ingly invalid. -> , ; 
_ Difficulties have arisen on “ceveral other 
Occasions in cases involving the considera- 
tion of the position between husband and 

©. . 

“The mere circumstance that the name 
of a child or a wife is inserted on the 
occasion of a purchase of stock,” Sir 
George Jessel, M. R., said in Marshall v. 
Crutwell (1875, L. Rep. 20 Eq. 328), “is not 
sufficient to rebut a resulting trust in 
favour of the purchaser if the surrounding 
circumstances lead to the conclusion that 
a trust was intended. Although a purchase 
in the name of a wife or child, if alto- 
gether unexplained,” will be deemed a 
gift, yet you may take surrounding cir- 
cumstances into consideration, so ag to 


say that it is a trust, not a gift. Soin’ 


the case of a stranger you may take 

surrcunding circumstances into considera- 

tion so as to say that a purchase in his 

mame is a gift, not a trust.” In that 

çase a husband trapsferred his banking 
ji 
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account from his own name into the joint 
names of himself and his wife, and directed 
the bankers to honour cheques drawn by 
himself or his wife. He paid considerable 
sums into the account, and the learned 
Master of the Rolls said that the case 
was one in which he must infer from the 
surrounding circumstances what the nature 
of the transaction was. Hecame to the 
conclusion that “it was not intended to 
be a provision for the wife, but simply 
a mode of conveniently managing the 
testator’s affairs [the wife was claiming 
the money against her husband's estate], 
and that it leaves the money therefore still 
his property.” 

This consideration was held by the Court: 
of Appeal to govern the position in Harrods, 
Limited v. Tester (157 L, T. Rep. 7). The 
wife incurred.an indebtedness to Messrs. 
Harrods, who were judgment: creditors: 
and had served a garnishee order nisi 
on a banking account standing in her 
name. The matter arose on an interpleader 
issue in which the judgment-creditors were 
the defendants and the husband was the 
plaintiff. The latter asserted that the 
account was an account of his own moneys, 
and it was found as a fact that the account 
had been fed exclusively by his own 
moneys, and that the wife, as she ad- 
mitted, had no money of her own. ‘he 
Master decided in favour of the ‘ husband, 
A Divisional Court reversed this decision 
on the ground that as the sworn - purpose 
of the account was toenable. the wife to 
pay domestic accounts, and as the account 
in question .wasa domestic. account, the 
money in the bank was the proper subject, 
of garnishee proceedings. The Court of 
Appeal restored the master’s decision and 
held that the garnishee order should be set 
aside. 

Lord Wright, M. R., intimated that where 
a husband paid moneys into an account in 
his wife's name, there was a prima facie 
presumption ofa gift or provision of an 
advancement in favour of the wife. That, 
however, was only a prima facie 
presumption, and the court was bound to 
investigate allthe facis of the case in 
order to ascertain whether there had in 
fact been such a gift, or whether in © 
truth the case was: one of a resulting 
trust in favour of the husband. If the 
husband had put the money in someone 
else's name, there would have been 
prima facie a resulting trust for him. 
Where the position was between husband 
and wife, the presumption fell in the 
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other direction, but,the facts had to be 
ascertained to see whether that presump- 
tion was to have effect, or whether, 
notwithstanding that presumption, there 
was still a resulting trust in favour 
ofthe husband. The facts of the case 
were thereupon examined with the result 
already indicated. 

+ The account which gave rise to the 
question in Hirschorn v, Evans; Barclays 
Bank, Limited (Garnishees) (sup). was 
opened by the husband and the wife in 
the following terms: “We request you 
to receive money from time to time to 
the credit of this account, and hereby 
authorise you to accept the signature of 
either, jointly, severally, or the signature 
of the survivors or survivoras a sufficient 
discharge for the re-payment of any moneys 
so deposited with you." The document 
containing the foregoing passage was 
signed by the husband and the wife. 
A garnishee order nisi which was served 
by a judgment creditor of the husband 
was disregarded by the bank which con- 
tinued to honour cheques drawn by ‘the 
husband until the credit balance was 
exhausted. The judge of the Mayor's and 
City of London Oourt held that the 
garnishee order nisi attached the debt on 
the ground thatthe debt was due from 
the bankto the husband alone. The 
Court of Appeal reversed this decision. 
Lords Justices Slesser and MacKinnon 
held that the account was a joint account, 
and that the debt could not be attached: 
(see Macdonald v.Tacquah Gold Mining 
Company, sup). Lord Justice Greer 
dissented on the ground that the garnishee 
order nisi was by operation of law 
equivalent toa demand by the husband 
who had aright todraw severally on the 
account: (Joachimson v. Swiss Bank 
Corporation, 125 L. T. Rep. 338; (1921) 
3 K. B, 110. If the garnishee summons 
was equivalent to a demand by the 
husband, the husband having the right 
as well as the wife to demand payment of 
the sum, and afterwards money was paid 
on the husband's cheque by the bank, 
the bank could not rely upon that pay- 
ment a8 an answer to that which had 
already been demanded through the 
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garnishee summons by the husband for 
the purpose of the execution creditor. . 

The learned Lord J:stice was not 
impressed by the difficulty in which a 
decision on those lines might have put 
the bank, A. debtor had t+ find the creditor 
and pay him where he found him; and 
if there was any difficulty about it, the 
bank must run the risk of making a 
mistake by paying somebody it ought 
not to pay. Moreover, there was no real 
difficulty in the present case because the 
bank, on being served with the garnishee 
proceedings, could have paid the money 
into court under the County Court 
Rules, Order XXVII, r. 7, andlet the 
parties fight the matter out them- 
selves. : 

However, Lord Justice Greer agreed with 
the other members of the court that the 
appeal should be allowed, but on the 
ground that there was no evidence that 
the moneys supplying the account were 
furnished only by the husband. 

A wordin conclusion should be added 
concerning Lord Justice MacKinnon’s 
view concerning the position of the 
bank. The trial judge said; “So far 
as the question of principle is concerned, 
Iseeno more difficulty in this case than 
in the case where they have got the 
account in one name and it turns out that 
the money is the property of somebody 
else.” That, the learned Lord Justice 
intimated, appeared to be couched in 
popular language, There was never 
any question of property in the credit 
balance of a bank account. The relation 
of banker and customer was simply that 
of debtor and creditor. But if that popular 
language meant, as it appeared to do, that 
when a garnishee order in respect df 
some named judgment debtor was served 
on a bank, the bank must atits peril hold 
upany account in which the judgment- 
creditor could subsequently prove that 
the judgment-debtor had an interest 
as prinvipal, cestue que trust,or in any 
other way, that proposition was, in the 
learned Lord Justice's view, “utterly wrong, 
andits enforcement would impose quite 
an unjustifiable and intolerable burden 
on the bank.""—The Lew Times, 





. 
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Agriculture, says Dr. Murray, is “the 
‘science and art of cultivating the soil, in" 
‘cluding the allied pursuits of gathering in 
‘the crops and rearing livestock.” And 
“livestock” he defines as domestic animals 
‘generally ; animals of any kind dealt in 
“for use or profit, The learned lexicogra- 
pher dces not quote any authority for say- 
ing that the term “agriculture,” which, by 
‘its plain lineage, means the cultivation of 
‘the soil, extends to the breeding and feed- 
‘ing of animals or birds, and we wish he had 
done sc. In modern times his definition 
has apparently been accepted by the courts, 
though nòt without some reserve. The 
‘decisions, as Mr. ‘Justice Branson lately 
ssid (Minister of Labour v. Stephens, 
infra), are not consistent, but on tke whole 
they go to show this, that if there is any 
sort of cultivation of or use of the proceeds 
of'the soil ancillary to the keeping of foxes 
or chickens or hounds, tke whole establish- 
ment where they are kept is an establish- 
ment of and for agriculture. The mean- 
ing of the word, bas become important on 
account, ‘of ihe passing of various laws 
which make this or that provision about land 
employed for or persons engaged in 
agriculture. We take the opportunity of a 


‘Tecent decision (Walters v. Wright, infra) 


to look over the cases, since it is plain that 
tbe point isone upon which our readers 


‘may, at any time be asked to advise. 


“Most of our wisdom on the matter comes 
from Scotland. “Agriculture ‘is akin to’ 
husbandry,” though, of course, not so wide 
in connotation, yet a Scottish case on 
husbandry is usually cited by those who 
have to decide the meaning of “agriculture.” 
Bo let us look at Lean v. Inland Revenue 
(1926, ‘8.'0. 15). The point to be decided 
was whefher land used fora poultry farm 
was land used “for the purpose of hus- 
bandry only,” so'as to be taxable under 
Schedule B, or whéther a trade of poultry- 
keeping was carried on there so as to 
make it taxeble under Schedule D. The 
appellant taxpayers’ business was in the 
main the keeping and rearing of poultry, 
but they had a glasshouse for growing 
tomatoes and about fifty sheep which grazed 
on their land. There was no tillage or 
cultivation except upon less than one acre 
out of the thirty-three which they occupied. 
On this green-stuff was grown and was 
supplied as focd in winter time to the 
chickens. The court was unanimous in 
holding that the premises were used in 
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ha . 
husbandry. Lord President Clyde summec 
up the decisions upon this term by saving 

“I think it may be extracted fron 
this that lands are properly said to.be 
occupied for husbandry if the trade ‘om 
business carried on by the occupier 
depends to a material extent on the 
industrial .or commercial use of the 
fruits (natural or artificial) of the 
lands so occupied. . . . While the use» 
of the fruits of the land in the trade» 
or industry carried on... is vital to 
bring that trade or industry within the 
description or ‘husbandry,’ my opinion 
is that it is enough that those fruits 
are to a material extent used in such 
trade or industry.” | 

Earlier cases will be found in this report, 
but they do not help much towards the 
attainment of an accurate definition of the 
term which we are discussing to-day. | 

In 1930 we come to two more Scottish 
cases, Inland Revenue v. Assessor for 
Renfrewshire (1930 S. 0. 345), and Inland 
Revenue v Ardross, c&c. (ib. 4>7). Before 
these cases were decided, Parliament had 
started on its course of “de-rating” certain 
hereditaments, There was no special de- 
rating Act for Sectland, but the 1928 Act 
was, by sect. 9, applied north of ‘Tweed, 
subject to some modifications. The result 
was that “agricultural lands and heritages 
were to be de-rated. These were defined 
as “lands used for agricultural or pastoral 
purposes only,” together with certain named 
additions—woodlands, orchards, allotments, 
and so forth. Amongst other taings the 
Act specially mentioned poultry farms ofa 
named size as entitled to de-rating, thus 
showing that they approved what the judges 
had said about them. But Parliament 
made no express provision to put piggeries 
into the privileged zone. These could only 
get into it if they were used only for agricul- 
tural or pastoral purposes. In the Ren- 
frewshire case the court held that they 
were so. used. The facts found below 
showed that the occupier carried on the 
business of pig-breeding only. He had 
nearly four acres of land under his control, 
which were used for exercising the pigs, 
and they ate grasses and roots growing on 
the land. We are not told whether these 
grasses and roots were a natural crop, or 
whether they, were planted by the hand of 
man. Anyhow, the court would not listen 
to the tax collector's argument that pig- 
keeping was nearer to poultry-keeping, 
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which is "expressly privileged, than to 
keeping sheep or cattle, and that if the 
law-givers had intended to de rate piggeries 
they. would have expressly done so. It 
‘was enough for the judges to find that some 
of the pigs ate the grass. That made the 
faim a pastoral undertaking ; but we do 
not think the judges went so far as to say 
that such a holding was agricultural. Some 
of the subsequent arguments contend for 
this position. 

In the second case (Inland Revenue v. 
Ardross, sup.) the cceupiers used their land 
entirely for the keeping and breeding of 
silver foxes. They cleared it of trees, built 
stores and pens, laid on water and filted 
up an establishment for breeding and 
rearing fur-bearing animals. They started 
with foxes and rabbits, but later confined 
their energy to foxes. There was no grass 
for them to eat (which they do in modera- 
tion), nor, it seems, any vegetable food 
grown for the rabbits while these were 
kept. Nothing was dug, grown or planted. 
The holding could not be pastoral and 
could only get into the charmed circle of 
de-rateability if it was “agricultural.” The 
court unhesitatingly refused to put it there, 
This decision may well be compared with 
the fur-farm case of Minister of Labour v. 
Stephens, he, (1938, W. N. 250). Mr. Justice 
Branson, reading a different Act, but 
again interpreting the term “agriculture,” 
placed a fur farm just on the other side 
of the line. 

In 1933 we have a batch of cases col- 
lected in Assessor for Lanarkshire v. Smith, 
Ge. (1933, S. O. 366). Here the court is 
interprecting another Act—the Land Valua» 
tion (Scotland) Amendment Act of 1895. 
This Act directs that if lessees make or sc- 
quire structural improvements or erections 
on their lands they shall be entered on the 
roll for taxation “unless they are made or 
acquired, for agricultural purposes by the 
lessee cf subjecta wholly or mainly agricul- 
tural.” The several respondent taxpayers, 
who got a favourable judgment below, 
were in slightly different positions. All of 


them were the occupants of small hold- : 


ings. For all but one the Department of 
Agriculture had provided houses on easy 
terms of recoupment, Were these houses 
entitled to exemption? All of the 
occupants were in the main, some of them 
exclusively, poultry-farmers, But, except in 
One of the cases, there was*either an actual 
growing of potatoes or vegetables as a sube 
sidiary business or else’ an intention to 
Carry on subsidiary work of this kind. The 
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little houses on their holdings were the 
only homes of the respondents,’ and they 
neither kept lodgings nor sub-let. The 
court found that all of them were acquired 
for agricultural purposes and that the hold- 
ings themselves were ‘wholly or mainly 
agricultural.” With regard to three of 
the respondents, one cannot quarrel with 
the decision. Though their main object 
was poultry-keeping, they either had, or 
intended to have, crops or sheep for graz- 
ing. There was one retired miner who 
“had experience as a poultry-keeper and 
intends to devote himself entirely to the 
holding.’ No sort of crops or growths, 
either actual or prospective, was to be seen 
on his estate. We feel doubtful about him. 

In 1935 the Court of Session went into 
the matter againin Commissioners of In- 
land Revenue v. Melrose, (1935, S. O. 812). 
This, as its name shows, was an income- 
tax case. ‘I'he question again was whether 
the respondent should be assessed on the 
value of his land under Sched. B or on 
the profits of a trade under Sched. D. 
He cecupied fifty-five acres of land; of 
these over forty were used as a poultry 
farm, and fourteen were used for breeding 
silver foxes for sale. The fourteen acres 
were divided into pens and runs for the 
foxes. They were mainly carnivorous, but 
they did eat a certain amount of grass 
which grew on the land and some vegetables 
grown onthe holding, They ate many of 
the eggs laid by their neighbours in the 
poultry department. ‘Tre Oourt of Session 
upheld a decision of the Commissioners 
below to the effect that the whole process 
which went on was the use of land, and not 
a trade upon it. We read in the leading 
judgment that, tocarry on the venture, it 
was necessary that the respondents shi.ld 
have access tothe Jand, be able to exercise 
their animals upon it, and use in various 
degrees the grass, the vegetables, and the 
eggs which came into existence upon it, 
This, thought the court, was enough to 
justify the Commissioneis below in finding 
that what was done was use of the land 
and not carrying on atrade upcnit. The 
court, of course, did not hive to decide 
and did not decide that the keepérs and 
working hands weres employed in “agricul 
ture”; byt we must suspect that, had the 
question been put to them, they would have 
answered it in the affirmative. 

Last summer, Mr. Justice Branson had 
to pick his way among these and other 
decisions when he dealt with an issue 
referred to him by the Minister of Labour 
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(Minister. of Labour v. Stephens (ubi sup), 
also reported 1938, 3 Al’ E. R. 311). Here 
the question of the ‘meaning of “agricul- 
ture” arose in the course of interpretation 
of the Unemployment Insurance Acts of 
1935 and 1936. They make certain provi- 
sions as to the insurance of people employed 
in “agriculture.” The definition of agricul- 
ture in tke 1936 Act is not helpful; all 
that it says is that agriculture “includes” 
horticulture and forestry. The learned 
judge said in an important passage in his 
judgment that the land, though it was 
primarily used for the raising of fur-bear- 
ing animals, was, to a not inconsiderable 
extent, used for the production of food for 
them. Unless foxes have changed their 
habits since we were young enough to know 
of their habits, they do not eat turnips or 
grain; but, of course, they do eat eggs, 
and, we believe, nibble cut grass, and the 
farm may have been used for producing 
eggs for the young furred animals who were 
never to be sold for food but only in 
supplying the furriers’ demands. The 
learned judge was helped by the decision 
of Mr. Justice Lawrence, who held in Peter- 
borough, £c., Society v. Inland Revenue 
Commissioners (155 L. T, Rep. 134; (1936) 
2 K. B. 497), that the feeding and breed- 
ing of foxhcunds was the feeding 
and iva of livestock, and that 
the society which engaged in this activity 
was an agricultural society within the 
meaning of sect. 23 of the Finance Act, 
1924. In the course of his judgment, Mr. 
Justice Lawrence deprecated the exclusion 
from “agricultural purposes” of the breed- 
ing of fur-bearing animals, and Mr. Justice 
Branson concurred in that view. We do 
not.feel convinced that either ledrned judge 
was right on that point; but most lawyers 
will, we feel sure, be content to rest their 
approval of the later decisions on the fact 
that a certain amount of food was raised 
for the foxes by the ordinary processes of 
agriculture. Once you find some sort of 
substratum of agriculture in the ordinary 
sense, you have an agricultural farm and 
agricultural labourers even though the 
fruits of the agriculture are wholly absorbed 
by foxes, or, for the matter of that, by 
élephants. 

The’ latest case.(Walters v. Wright, The 
Times, the 25th October) goes further than 
any of the others in extending the connota- 
tion of the term. The question was whether 
a workman employed on a chicken farm 
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was employed in agriculture so as to be 
entitled to the wages prescribed fér sich 
persons under the Agricultural Wages Act, 
1924. Nothing was done on the “farm” on 
which he worked which could be called 
cultivation of the ground. It was 4 
chicken-raising establishment pur et simple. 
The workman, whose case was taken up 
by a local wages committee, carried out 
all the duties of a general worker on a 
poultry farm. He gave care to the poultry. 
He prepared their food for them, gave 
them water, cleaned out their residences 
and runs, looked after the incubators, and, 
when the moment came, killed and dressed 
them for sale. No evidence of cultivation 
of any kind was given. Nothing in the 
way of crops or grass was grown. The 
Act of 1924 says that, for its purpose, 
agriculture “includes dairy farming and the 
use of land as grazing, meadow or pasture- 
land,” and includes several other things of 
which poultry farming is not one. The 
workman, therefore, could ouly be an 
agricultural workman if poultry farming 
is per se agriculture so as to need no 
special mention when once that term has 
been used. After reading the cases the 
Divisional Court held that it was so, and 


agreed that, at all events in interpreting. 


this Act, we must say that if land is used 
for the keeping or breeding of any animal 
(or, we suppose, any bird) normally found 
on a farm, you have a case of agriculture, 
and the workmen employed must receive 
the wages prescribed under this measure, 

After reading Dr. Murray's definition we 
cannot even respectfully criticise this deci: 
sion ; but may point out that in all the 
other cases where a business was said to 
be the use of land or agricultural work, 
there was in the processes carried out 
thereon some ingredient of agriculture or 
pasture as the ordinary man nnderstands 
them. Some people may feel respectful 
doubt as to whether Parliament really in- 
tended to give these benefits to poultry 
farmers, They are hard-working and useful 
people, but we doubt if in tbeir 
lucrative and interesting avocation they 
require the protection which the State gives 
to the genuine tiller of the soil. However; 
we have summarised the cases. Unless 
or until Parliament intervenes, those who 
have to advise in the matter know, with 
approximate certainty, where they are.—The 
Law Times. ° i 
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pA ‘ Extracts from Contemporaries. 


“in” and “of”. 

Alterations made in a house are nct 
the same thing as alterations of a house. 
A good many of our readers if they were 
adding, Say, a garage to their residence 
.would say, without fear of being corrected, 
that they were making alterations in it. 
The remark might pass without criticism 
among friends who are not meticulous: 
but when you areinterpreting a statute 
you have to be more careful. The point 
came up last week in the Divisional Court 

R. v. Weston Justices; ex parte Powell, 
1938, 4 All E. R. 183). The applicant for 
a mandamus, a licensee of a public 
house, wanted to make changes in relation 
to it He proposed to enlarge bis bar 
and healso proposed to incorporate in 
his house some building or buildings which 
had not previously been attached to it. 
The licensing Justices are authorised to 
permit these alterationsif they are altera- 
tions “im any licensed premises”, The 
licensee asked for their leave, but they 
rejected it and cited R. v. Isleof Wight JJ. 
(1931, B. T. R.) to support their refusal. 
This wasa case where the Court held that 
the Justices could not authorise the incor- 
poration of a neighbouring villa in a hotel. 
The licensee applied for a mandamus but 
with no success, We do not feel sure 
that Parliament meant to confine the 
jurisdiction of the Justices to permitting 
changes within the original walls. How- 
ever, the Divisional Oourt decides that 
they said so. The disappointed licensee 
must take other means for his remedy,— 
The Law Journal. 


Payment to Company Director. 

Mr. Justice Tucker gave an interesting 
decision recently in Clay Hill Brick and 
Tile Co., Ltd. v. Rawlings (1938), 4 All 
E. R. 100). The defendant in that, case 
was a builder who bought bricks from 
the plaintiff company, he dealing at all 
times through one of their directors (in- 
formally acting as managing director), who 
solicited his orders and saw to their exe: 
cution. At the request of this director 
the defendant made his payments (as he 
thought to the company) in the form of 
cheques payable to the order of the direc» 
ter personally. When inedue course the 
director cashed the cheques and failed to 
pay the proceeds over, the defendant 
found himself called upon by the com- 
pany to pay for the goods they had 


supplied. When he assured them of 
his punctilious discharge of his obliga- 
tion as they had appeared to him, 
they were merely sympathetic. When 
the case came before Tucker, J., it looked 
as if the plaintiffs had a good claim. 
But the learned Judge established that 
the director had ostensible authority to 
receive cash within the doctrine of 
British Thompson Houston Co., Ltd. v, 
Federated European Bank, Ltd. (1932, 2 
K. B. 176). Secondly, the learned Judge 
found an authority emanating from 
McCardie, J. (Bradford & Sons v. Price 
Bros., 30 T. L. R. 272), to the effect that 
once a cheque to the order of an agent 
has been cashed, then from the point of 
view of the payer the transaction is a 
payment of cash, notwithstanding that the 
direction on the cheque was directly con- 
trary to the express wishes of the agent's 
principal. The end of these two logical 
steps was judgment for the defendant. 
The logic seems incontrovertible, but one 
may consider that in this case McCardie, J’s. 
powerful dialectic has travelled a long 
way-—The Law Journal. 


By Invitation. 

A footnote was added to legal history 
by the recent reprinting in a daily paper 
of an extract from an issue of 1788 
announcing that “the Lord Mayor and 
Sheriffs have determined that ne visitors 
shall in future. be admitted to dine at 
their table at the Sessions House in the 
Old Bailey without being personally 
introduced by the members of the Court 
or by aticket from the Lord Mayor dnd 
Sheriffs. A very proper regutation and 
consistent with the dignity of the Learned 
Judges and the Honourable Bench”. How 
much the luxurious hospitality of the City 
of London, with its famous beefsteaks 
and marrow puddings, contributed to the 
dignity of the subsequent proceedings 
may be judged by the attitude of 
experienced malefactors who would beg 
the jailers to give them a sporting chance 
and put them down for the evening 
session. “That's when the judges go the 
whole hog one way or the other. J shall 
either get fifteen years or a five pound 
note out of the mission box”. ¿Often the 
judges, followed by their guests, would 
interrupt their banquet to pass sentence 
of death on some wretched prisoner. On 
one such occasion Montague Williams, 
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who had ‘prosecuted the condemned man, 
was deeply shocked when the chaplain 
on the way back to the dining room said 
to him “in a Voice that was broken. though 
not with emotion”: “Well, Williams, 
you've bagzed your bird.’—The Solicitors’ 
Journal. 


After Dinner Fun. 

The court sat in those days from nine to 
nine, the judges dining in relays, and the 
fun and the after dinner trials was certainly 
fast and furious. As a young man the 
future Hawkins, J. calculated that on an 
average they did not occupy more than 
four minutes each. Hawkins himself and 
Old Bailey hospitality figure in a tale 
related by Mr. Abinger, in his memoirs 
in connection with his defence of Charles 
Wells, the original “Man who Broke the 
Bank at Monte Carlo’, on a fraud 
charge. Making play on the prisoner's 
wonderful gambling luck, his counsel 
declared that he hada wonderful system 
by which he could make £8,000 a day. 
Having tickled their curiosity with the 
golden prospect of unearned increment 
he at last said that he would tell the 
court what the system was. Then, appa- 
rently on second thoughts, he declared 
he would not, for if he did the Bar 
would be deserted and the judge him- 
self would abandon the Bench. Hawkins, 
who had sat all eager wakefulness 
immediately adjourned, and Abinger 
forthwith received an invitation to eat 
with the Sheriffs. ‘During the meal 
Hawkins, still in his searlet robes. 
beckuned him to his chair. “Do you 
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soner, giving him eight years’ penal servi- 
tude:—The Solicitors Journal. 


Legal Tender. 

A defendant nearly got into trouble. 
before magistrates last week when he 
offered the Clerk of the Court a bag of 
coppers in payment of a fine of one 
pound. He was guilty, we read, of other 
venial indiscretions (Times, October 11), 
but thereis no doubt that his tender was 
a bad one and that his solicitors, to whom 
he said he was going to refer the matter, 
must have told him so: The defendant 
would have gone to prison had not his 
mother intervened, dea ex machina, with 
a pound note. Thelaw on the matter is 
quite clear. Under the Ooinage Act, 
1870, gold coins are legal tender for any 
amount, silver for any amount up to 
forty shillings but no m^re, and copper 
coins for an amount ofone shilling but 
no more. The Act then goes on to say 
that every contract, sale, payment, bill, 
note, ete., shall be made and executed 
“ according to the coins” which are legal 
tender. Bank notes depend for their 
validity and currency on the Currency 
and Bank Notes Act-.of 1928. There are 
some interesting old cases in the 
bovks about legal tender. It seems, for 
instance, from Brady v. Jones (1823) that 
to support a plea of tender in answer 
to an action for a debt there must be 
evidence of the offer of the actual sum 
dus unqualified by any  cireumstance ` 
whatever, Nobody who is owed, say, 41. 10s. 
and is offered a five-pound note would 





know that system?” he demanded, “No, nowadays refuse to take it and give 
Judge.” “I thought not. You may go change; bubitlooksas ifthe Oourt would, 
back to ybdur seat’. Later Hawkins support such a refusal.—The Law 
vented his disappointment on the prie Journal, 

Wit & Humour. 


“Equality is Equity’.—In the divorce 
and alimony case of Katharine Ross vs. 
Jobn O. Ross disposed of July 22, 1937, 
in the Court of Common Pleas of Lawrence 
Cə., Obio, the parties*agreed upon a 
division of the property and embodied 
in the journal entry is the following : 

“It is further ordered by the Court by 
and with the consent of said parties that 


the property owned by plaintiff and 
defendant shall be divided as foliows: (5) 
Plaintiff and defendant are each to own 
the undivided one-half of the horse.” 

‘the attorney for the defendant facetious- 
ly remarked to the Court that his client 
would take the rear half of the horse for. 
his share because the front half had to 
be fed.—Case and Comment. ; 
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; EVIDENCE OF SPEED. 
Ever since motorists began to be stable Brown at another. When the defen- 


motorists, efforts have been made to pre- 
vent them from driving too fast. The 
old provision of the Highway Act, 1835, 
against furious driving was considered in- 
adequate to cope with them. Some people 
think that if it had been sensibly ad- 
minietered and enforced, we should have 
had no need at all for m-p-h limits. In 
1896 motorists, if they drove “light locomo- 
tives” within the Act of that year, were 
allowed to drive at twelve miles 
an hour. The late Lord Montagu of 
Beaulieu, a pioneer of fast driving, long 
treasured a summons for exceeding that 
limit. In 1903 the limit of speed was 
cautiously extended to twenty miles an 
hour, and for some reason or other the 
motorists managed to get Parliament to 
say that they should not be convicted on 
the evidence of a single witness. We 
Cannot remember what arguments were 
adduced to persuade our law-givers to make 
this speciality in the law of evidence. 
They made it, and their successors in 1930 
followed them. They have involved chief 
constables and policemen and lawyers in 
much trouble. As the question of evidence 
of speed is brought by recent cases once 
more on to the carpet, we take the occasion 
to review the decisions. 


In the old case of Plancq v, Maris, 
decided in 1906 (94 L. T. Rep. 577), we 
Bee one of the old systems of detection 
at work. The police had for their guide 
the provision in the speed limit section of 
the Act of 1903. It lays down the limits, and 
then says: 

“But a person shall not be convicted under this 
provision for exceeding the limit merely on the 
Opinion of one witness as to the rate of speed.” 

What they did in this case was to send 
out a sergeant and two congtables. Tnese 
officers measured a quarter of a mile on 
the Bath Road near Beaconstield. The 
sergeant took post at one end and Con- 
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dant motorist entered the measured space 
Brown raised his arm and the sergeant 
started a stop-watch. The hand on the dial 
showed, as the motorist passed the ser- 
geant, such a lapse of time as that the 
motorist must have passed over the 
measured distance at twenty-eight miles 
an hour. The sergeant then signalled to 
Constable White, posted ahead, who stop- 
ped the car. A prosecution followed. The 
justices convicted and stated a case, and 
it was strenuously argued for the motorist 
that there was nothing here but opinion. 
The stop-watch and its figures, said learned 
Counsel, was merely an ingredient or con- 
stituent in the sergeant’s opinion. Neither 
of the policemen had given his mere 
opinion. Lord Alverstone, however, thought 
that the evidence given below was not 
evidence of opinion at all, It was evi- 
dence of what the stop-watch said. Of 
course, a stop-watch cannot be crosse 
examined, and in this case the motorist 
was unwise enough not to challenge the 
stop watch. It was brought to the police 
court, but, so far as the report shows, no 
evidence of its trustworthiness was ten: 
dered. If the defendant had‘ waited till 
the case for the summons was over and 
then challenged the stopwatch we think, 
especially when we read the recent cases, 
that the decision might have gone the 
other way. The view taken, however, in 
this case was that if the police produced 
a stop-watch and stated what it records 
and showed it to the court, there was, as 
the law stood, no need for any independent 
expression of opinion by anyone else, z 

In Scotland a different method of detec- 
tion was’ adopted and was vindicated 
under the same law in Scott v. Jamieson 
(1914, S. O. (J.) 187). The policeman at the 
eatry to the trap had a stop-watch Which he 
started from zero as the motorist entered 
it, and pursued him on a bicycle. At 
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exit from the trap stood a sergeant— 
“also with a watch, which he started as 
the motorist passed him. A third con- 
stable further along the road stopped the 
car and a prosecution followed. The evi- 
dence was challenged on somewhat similar 
grounds to’ those urged in Plancq v. Marks. 
It was shown, however, that the watches 
had been compared just before the setting 
of the trap and proved to be running 
dead level, and, further, that when the 
sergeant stopped them simultaneously 
(which he did when the first policeman 
handed his watch over), the difference 
between the two instruments showed a 
speed of almost fifteen miles an hour on 
a road where the limit was ten miles, 
The Court of Justiciary were not deeply 
impressed with the evidence, or rather 
with the system of detection which it 
disclosed. They thought, however, that the 
case against the prisoner was built up of 
four facts—the moment of entry into the 
trap, the moment of exit, the identity of 
the vehicle, and the length of the roadway. 
As to each of these, the evidence of one 
witness was sufficient. Here is Lord 
Guthrie : 

“If in order to establish a charge evidence is 
only tendered regarding one fact, that fact must 
be proved by two witnesses. But if several facts 
require to be proved and these form a consecutive 
chain, leading to one conclusion, then it appears 
to me that each may be proved by one witness. 
If they do not form a consecutive chain leading 
to one conclusion, then it may be that each of 
these facts will require to be proved by two 
witnesses,” 


The passage is worth recollection, Some 
time or other it may come in useful for some 
of our readers. 


Just before the Road Traffic Act of 1930 
came into force, the Divisional Oourt gave 
a vital decision in Weatherhogg v. Johns. 
Our reporters, in common with other recog- 
nised reporters, missed it; but it was 
rescued from oblivion by a technical con- 
temporary (Motor Transport, the 25th May, 
193], p. 9:9), to whose vigilance in these 
Matters much praise is due. The Divi- 
sional Gourt, we learn deciding on the 
meaning of the provision in the 1903 Act, 
held -that if a constable comes to the 
police court and swears that in his opi- 

” nion the allowed limit was being exceed- 
ed, and produces a stop watch’ which he 
had with him at the time of the alleged 
offence which by its record confirms bis 
opinion, ho second human witness need be 
called in order to sustain a conviction. 
‘This decision was quoted and followed in 


JOURNAL 


17310 
Pearce v. Elms,-reported only by the same 
newspaper in March, 1935. ete 

Between these two dates, of course, the 
Road Traffic Act, 1930, had come into 
operation. With Lis eye un the decisions 
the draftsman made a slight change in 
the law as to evidence of speed. We have 
quoted the 1903 Act, In 1930 the law- 
giver said that a person charged with exceed-. 
ing a speed limit: 

“shall not be liable to be convicted solely on 
the evidence of one witness to the effect that in 
the opinion of the witness the person prosecuted 
was driving...at a speed exceeding that limit.” 

The Road Traffic Act of 1934 amended 
this section to make it a good weapon to 
enforce the various speed limits established 
in that year, but made no change in the 
essential provision as to evidence. We 
have it, therefore, that evidence of a poli- 
ceman or an onlooker that he thinks that 
the speed limit is being exceeded is not 
of itself enough to justify a conviction ; 
but if there is something to support his 
opinion, as given on oath in court, a 
conviction may be recorded and cannot be 
upset. : 


With this law and the decisions before 
us, it is interesting, and important, to see 
that, in the view of the Divisional Court, 
the rule which they make was not satis- 
fied by the evidence given in the recent 
case of Melhuish:v. Morris (ante, p. 334). 
Here a motorist charged with exceeding a 
speed limit, suffered conviction- below, but 
appealed with success by way of case 
stated.. Two policemen followed the appel- 
lant in a detective car. They had a 
speedometer with them. Both: came to 
court and swore that it recorded at the 
vital time a speed in excess of the lawful 
limit. Beyond saying what they had seen 
when “they looked at the speedometer, they 
said nothing. Mr. Justice Macnaghten was 
for upholding the conviction. He thought 
that the justices had before them evi: 
dence of a fact that in the opinion of two 
witnesses excess had taken place. The 
view of the other two judges (the Lord 
Chief Justice snd Mr. Justice Charles) 
was that the evidence of the two poli- 
temen ` was a mere echo of what the 
speedometer said, and provided no human 
addition to its record. The majority of the 
court seem in truth to have accepted the 
view put forward by counsel for the 
appellant in Plancg v. Marks (ubi sup.), 
that a statement founded solely on the 
record of the speedometer is not an in- 
dependent opinion at all, We must con- 
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fess- tos Some sy mpathy with the dissent- 
ing judge. It seems to us fantastic to ask 
that when a police witness has a speedo- 
meter in his hand or on his vehicle, and 
it shows an excess of speed, he should be 
required to express an “independent” 
view or opinion as to the pace at which 
motorist is driving along a road. How- 
ever, wo note the decision with due res- 
pect as an indication of what, in future 
cases, the witness who supports a summons 
of this kind must prove. Let us observe 
that both the learned judges who con- 
curred in the majority judgment thought 
that if evidence had also been given that 
the speedometer had been tested and was 
accurate, the motorists’ appeal would have 


failed. Mr. Justice Charles says: 

“It is quite clear that if evidence had been 
given that the speedometer had been tested and 
had been found to be working accurately, or if 
evidence had been given by the officers in the 
case that as men of experience they deduced that 
the speedometer was registering accurately, and 
further, that in their experience thirty miles an hour 
was being exceeded, the appeal would fail.” 


It would, indeed, take either a highly 
trained eye and brain or a well-educated 
imagination to enable a policeman to say 
that in his opinion a speedometer was 
registering accurately. The prosecution 
failed, we think, for a mere formality. 
If the officers had pretended to be speed 
experts and to have their opinion apart 
from the record of the speedometer, they 
would have exposed themselves to trenchant 
cross-eXamination. Yet if, with the modesty 
which is the invariable characteristic of 
the English policeman, they rely for their 
opinion ona mechanical device, they are, 
as we now know, in danger of a fall. 


In Brighty v. Pearson (1938), 4 All E. R. 
127}, the police evidence failed fora dif- 
ferent reason. Two policemen tendered 
evidence before the magistrate to support 
a summons for exceeding a limit. They 
gave their estimates of the driver's 
speed, but in neither cage did they 
Produce or rely upon either a stop-watch. 
or a speedometer. They had not even 
marked out a portion of a road as a basis 
for their calculations. Most important of 
all, each policeman spoke of what he had 
seen at a different part of a well-known 
road at Cambridge, and as the car was 
one and the same, they must therefore 
have spoken of different—however slightly 
different— points in time.’.This was a fatal 
defect. The Lord Chief Justice says : 

“Here, indeed, are two persons put forward in 
the capacity of witnesses, but at no moment was it 
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possible to say that the effect of the evidence of 
one witness was corroborated by the effect of the 
evidence of the other witness. There was manifestly 
a gap, a lack of continuity...I do not think that in 
a criminal case one ought to make a conjecture 
unfavourable to the accused.” 


As to each length of road, the justices 
had the opinion of one witness coupled 
with the opinion of another witness to 
the effect that the speed limit was being 
exceeded at nearly but not quite the same 
time and place by the same motorist. 
The higher court certainly showed a scru- 
pulous care for the interests of the de- 
fendant in refusing to regard either 
witness as providing corroboration of the 
other. Thirty years ago, in Rex v. Dalloz 
(1908, 1 Crim. App. Rep. 238) we find the 
Court of Criminal Appeal less tender of 
the rights of a motorist charged with man- 
slaughter. He was convicted on the evi- 
dence of a witness standing in a green- 
house near (we are not told how near) to 
the spot where a schoolboy was found dead 
on the road. This witness saw the car 
passing so quickly that he ran out to 
watch it as it sped away downhill. There 
was also evidence of a schoolmaster who 
heard a noise “as if brakes were being 
put on.” There was the dead boy and 
evidence that he ran out of a cricket 
field and across a space of over 24ft, to 
the roadside. It was argued for the 
defence, on fair grounds as to hedges 
and railings, that theboy must have run 2¢ft. 
while the car covered about 120ft. With 
the evidence thus balanced, taere seemed 
good ground for an appeal and Wakelin 
v, London and South Western Railway (5 
L. T. Rep. 709 ; 12 A C. 41) was duly cited. 
But the court, on this evidence, upheld 
the jury who had certainly drawn every 
inference they could which was unfavour- 
able to the prisoner. Many of our readers 
will consider, we think, that Rex v. Dalloz 
marks the high water mark to which pre- 
sumption or inference sould be allowed 
to go in justifying a verdict of guilty ; 
and we prefer the sound observation of 
1938. One ought not to make a con- 
jecture unfavourable to the accused per- 
gon. All that can mow be said to chief, 
constables and to thcse who advise them, 
is that they must look closely at the 
statute and perhaps start a small evening 
class at headquarters for instrugting their 
forces a8 to what evidence is necessary. 
We have every sympathy with policemen 
who, when they are given a stop-watch 
and told how to use it, are content to.put 
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it in action and repeat in court what it something more is “necessary.-The Law 


says. But as the Act and decisions stand, 


Times. 


—— sen 


CRIMINAL LAW AND PRACTICE, 
“POSSESSION” IN RECEIVING OASES. 


It is sometimes not a little difficult to 
direct a jury on the question whether there 
has been actual physical possession of the 
stolen goods by the defendant on a charge 
of receiving. At the Middlesex Sessions on 
27th October, in R. v. Spencer and Norris, 
24 question was argued as to whether the 
goods alleged to have been stolen were 
in the possession of the accused. Both 
defendants had spent occasicnal nights in 
a stable where some of the goods were 
found. Eventually the jury found the 
prisoners not guilty on charges of stealing 
and receiving the goods, acting on the direc- 
tion of the deputy-chairman. 

Though the question is ultimately one of 
fact, there is no lack of guidance in the 
authorities. In the ninth edition of “Taylor 
on Evidence,” Vol. 1, p. 120, itis stated: 
“The finding of stolen property, in the house 
of the accused, provided there were other 
Inmates capable of committing the larceny. 
will, moreover, be of itself insufficient to 
prove his possession, however recently the 
theft may have been effected, though, if 
aus with aka other suspicious 
circumstances, it may full 
naon of the aan = AN eoon, 
| tn Wa parte Ransley (1823), 3 D, 72 
it was held that the aes mae d 
smuggled spirits in the defendant's house 
during bis absence would not be regarded 
as conclusive evidence of knowledge to 
support a conviction under 11 Geo, l, c. 80, 

n R. v. Savage, 70 J. P. 36, the stolen 
goods weré traced to a house which tle 
prisoner occupied with others, some of the 
goods being found behind the prisoner's 
bed. The prisoner was not at home when 
the goods were placed there, and when told 
by the Police that they believed that he had 
stolen property in the house, he answered 
that he knew nothing about it. The 
recorder left the question to the jury and 
asked them „whether fhe goods were on 
ane aa ai premises with hig knowledge 
sug. ion. The prisoner was found not 
_ From time to time cases arise in which i 
i ndt only proper but necessary N 7 
submit the case to the jury. In Rez v 
Batty, 76 J. P. 388, the stolen goods wore 
found on premises of which the prisoner's 


wife was tenant at the time they were foind, 
but which the prisoner had vacated one week 
previously. The recorder left the case to 
the jary and the prisoner -was convicted. 
An appeal was allowed on the ground that 
there was no evidence to go to the jury. 

On somewhat different facts the same 
conclusion was reached in Rex v. Foreman, 
9 Or. App. Rep, 216, in which a stolen 
packing case containing aluminium goods 
was actually found in a flat occupied by the 
appellant, but ina room which he had let 
to another man, and which, according to 
the appellant, was kept locked by his tenant. : 
The Lord Chief Justice said: “We do not 
say that if stolen goods are found in a 
house, it is not evidence in some cases that 
they are in the possession of the occupier, 
but we think, in thiscase having regard to 
all the circumstances, thereis not sufficient 
evidence to convict.” 

The matter was considered in great detail 
in R. v. Lewis,4 Or. App. Rep. 96. The 
accused in that case had frequently visited 
one person who had pleaded guilty to theft 
and another who was found guilty of receiv- 
ing the property in question. 

There was evidence that the appellant was 
living with one of the persons convicted of 
the burglary in question. Part of the stolen 
property was found in her house on the 
day of her arrest. Some of it was found in 
the room used by the man with whom she 
was living, and some of it was found in the 
scullery. In his summing up the recorder 
said: “Do not you think she must have 
known all about it ?” The prisoner was 
found guilty. Jelf, J., in delivering the 
judgment of the Court of Criminal Appeal, 
said; “Even if she did know all about it, 
this is not possession by her if Gardiner 
was the thief and did not part with the 
possession. Even assuming that appellant 
knows that those with whom she is con- 
sorting are thieves, the mere fact of finding 
property admittedly stolen on premises 
occupied by heris not sufficient to raise a 
presumption that she is in possession of 
that property. e We do not think she has 
even been proved an accessory after the 
fact, as there was no concealment by her to 
prevent the goods being discovered.” 

The matter is ably summed up in “Russel, 
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on.Oriares,” Vol. 2, p. 1051: “The finding 
of stolen goods in a house may be, in some 
cases, sufficient evidence that they srein 
the possession of the occupier, but this by 
no means always holds good, and regard 
must be had to the circumstances and the 


degree of control over the goods, the 
association with the thieves and the 
circumstances of the case generally.” 


Oircumstances vary considerably, and the 
first question always must be in many of 
these cases, not as to how the jury should 
be directed, but whether there is sufficient 
evidence to go to the jury. 

LARCENY BY FINDING. 

An interesting point on larceny by finding 
arose .at Colchester Quarter Sessions on 
October 21, 1938. The accused had taken 
a bag by mistake for his own from an 
omnibus, and it was alleged that, although 
at the. time he had no intention of 
appropriating it feloniously, he subsequently 
did so. 

The leading authority on the point is 
R. v. Thurborn, 18 L. J. M. ©. 140, in which 
the prisoner picked up a banknote in the 
street, intending at tte time to appropriate 
it. Before he disposed of it to his own use, 
he was actually informed as to who was 
the owner. The opinion of the judges was 
taken and they held that,as the original 
taking was not felonious, there could be no 
larceny. 

A very similar case to that at Colchester 
was R. v. Mortimer (1908), 99 L. T, 204, in 
which a person deposited a Gladstone bag 
in the cloakroom at Victoria Station. 
Later in the day he called for the bag, but 
it could not be found. It was found at 
the prisoner's hotel, and the prisoner said 
that he himself had deposited luggage in 
the same cloakroom at Victoria Station on 
the morning when the Gladstone bag was 
deposited. The Gladstone baz was re- 
turned to bim by mistake owing to a 
similarity between the numbers on the cloak- 
room tickets. He failed to inform the au- 
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thorities the next day. On that evidence he 
was found guilty. 

On appeal Lord Alverstone, C. J., adopted 
in his judgment the statement in 
“Archbold’s Criminal Pleading,” 23rd ed., 
at p. 445: “Ifa man finds goods that have 
been actually lost or are reasonably 
supposed by him to have been lost, and 
appropriates them, really believing, when 
he takes them, that the owner cannot be 
found, it is not larceny; but if he takes 
them withthe like intent, though lost, or 
reasonably supposed to be lost, but reason- 
ably believing that the owner can be 
found, it is larceny.” “I desire to say,” 
added Lord Alverstone, “that if it is 
suggested that R. v, Thurborn, supra, goes 
the length of saying that in every indict» 
ment for larceny it is imperative for the 
judge to tell the jury that the prisoner must 
have the animus furandi at the time of 
taking, then, in our opinion, it goes a great 
deal too far. We think that the real point 
of the cases cited turns upon there being 
an intention to restore the property having 
regard to the means of knowledge which 
the prisoner had at the time.” The appeal 
was dismissed. It is interesting to observe 
that the passage quoted by Lord Alverstone, 
C. J., from “Archbold” is taken almost 
verbatim from Baron Parke'’s statement of 
the opinion of the Court in R. v. Thurborn, 
supra. 

The law undoubtedly is that an original 
lack of felonious intent at the time of 
finding is sufficient if proved to acquit the 
prisoner even if he is guilty of a subse» 
quent felonious taking. It will only be 
necessary to direct the jury that they must 
find felonious intent at the time of finding if 
that is directly put in issue by the defence 
(R. v. Thurborn, supra). Whether a prisoner 
who proves innocent intent at the time of 
finding can be guilty of larceny as a bailee 
on a subsequent appropriation must be left 
for considerati-n in a future article.—The 
Solicitors’ Journal. 


Extracts from Contemporaries. 


Justice Should be Manifest. 

A correspondent has sent us a news- 
cutting which reports an application at 
Merthyr Tydvil for the restoration of a 
driving licence. The following obser- 
vations are then said to have been made. 

The stipendiary Magistrate (to the 
applicant): “I wonder whether you mean 
to amend your foolish ways by giving 


up drink? I should think you are aman 
who ought not to” take a drink at alb 
certainly when you are driving.” e 

Later the stipendiary Magistrate remarked 
to the applicant's solicitor: “We have a 
poor box. Is he prepared to give some- 
thing towards our poor box?” — 

After consultation with his client the 
solicitor said he was prepared to give £$ 5. 
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The stipendiary Magistrate: “My fellow 
justices feel he cought to pay £10 down, 
We shall be here for some time. He must 
pay £10into the poor box and then we 
shall consider it.' 

Following the lunch adjournment, it was 
announced in court that the applicant had 
succeeded in finding £19. 

The slipendiary Magistrate told him that 
he. must not imagine for a moment that 
they were cancelling the order on the 
ground that he was paying £10 into the 
Poor box. 

“I am informed by one of my colleagues,” 
he said, “that you now go to a place of 
worship and this Magistrate told me also 


that you have seen the folly of your 
ways.” l PES 
Even a fortuitous conjunction of a 


donation to the poor box aad a judicial act 
by the bench seems to us unfortunate, but 
itis impossible not to feel that many will 
be misled into supposing a more intimate 
connection between the two events. The 
Lord Chief Justice’s favourite maxim as 
to justice manifest seems to bein point.— 
Justice of the Peace, 


“Everybody's” Dangerous Dog. 

A case reported in the Evening Standard 
has led usto consider section 2 of the 
Dogs Act, 1871, to see what powers the 
justices have in respect of a dangerous 
dog whose owner is absent. We need not 
.concern ourselves with the offence of 
suffering an unmuzzled ferocious dog to be 
at large, one against section 54 (2) of the 
Metropolitan Police Act, 1839, for the 
person having custody of the dog, whether 
he isthe owner or not, is answerable for 

is. 

Eon a complaint under section 2 of the 
Dogs Act, 1871, if the owner is within the 
country a summons can be served upon 
him cr. her and the complaint dealt with. If 
the school-girl’ of thirteen really is the 
owner of the particular dog (her brother 
is reported to have said so and could, 
if necessary, be called as a witness) she 
may be the proper defendant, although 
when the position is fully analysed, very 
few young children prpbably are owners 
of their pets in the full sense of the 
word. “They are merely allowed ‘to keep 
them by their parents or guardians who 
retain a very large measure of control, and 
reserve thb right, a reservation which, 
though unexpressed, is fully understood 
by the children, to take away or destroy 
the unimals if they are a nuisance. 
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Absent Owners—Aite¥native Views. 

On the assumption that a person absent 
in China or some other distant Place is 
the owner, there are three possible alter- 
native views : 

(a) That everyone in this country is, so 
far as the law goes, helpless. The dog in 
question (we are not concerned with any 
particular dog) must go on biling humans 
and harrying fowls till some one takes 
the lawinto his own hands. This view 
offends against a rule of interpretation 
that a statute must be read in such a 
way asto make it operative, if possible, 
The rule must not be pressed too far. 

(b) That an application can, under sec- 
tion 2 of the Dogs Act, 1871, be made 
ex parte in the absence of the owner out 
of the jurisdiction of the court applied to. 
The section says that “any court of sum- 
mary jurisdiction may take cognizance of 
a complaint that a dog is dangerous and 
not kept under proper control”. [t does 
not, in terms, say that this complaint is a 
complaint against any specific person. It 
is a complaint of the dog. “If it appears 
to the court having cognizance uf such 
complaint that such dog is dangerous, the 
court may make an order in a summary 
way directing the dog to be kept by the 
owner under proper control or destroyed”. 
The section does not say “directing the 
owner to keep it under proper control,” 
and it does go on to say that “any person" 
(not specifying the owner) who fails to 
comply with the order is liable to a 
Penalty. 

We need not worry about the service of 
the order. It is usual and sound practice 
to serve one, but itis valid and operative 
upon its verbal making. It is true that it 
is idle to direct the keeping under control 
by the ownerif the owner cannot be got 
at; but the dog can be, and if the owner 
deliberately keeps out of the way, Or, as 
ere, is entirely out of reach, no one could 
complain if an order was made for the 
animal’s destruction, and if this order were 
made with the concurrence of the police, it 
might be directed to a police officer. Or 
it can be directed to the person in whose 
charge the dog is, ner 

(e) ‘that an extended meaning of the 
word “owner” isimplied in the section, 
and that it means the person having the 
actual control ofthe dog. Often he will 
be a bailee, the owner saying, or it being 
understcod, in effect, ‘I leave my dog in 
your care. Look after him for my sake”, 
But there are-cases in which it is difficult” 
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to suggest any bailment, and the bold 
course »then is to Say that “owner” here 
means person in charge. 

Weare not saying that either (b) or (e) 
is right. The section fits rather badly 
into the scheme of summary jurisdiction. 
In the metropolitan police district the 
ferocious dog at large provision offers an 
„effective way out of the difficulty, Else- 
where, if it become acute, a determined 
person with a lethal weapon seems to be 
indicated as the proper one to solve the 
problem.—2Justice of the Peace. 


War Dangers In Peace. 

“Black-outs” are no doubt admirable and 
necessary rehearsals for war conditions, but 
they bring about accidents, participants in 
which must not be judged too harshly. 

Thus, a driver in ‘Wealdstone on the 
2nd October, got into an area where, 
owing to the “crisis”, he had a collusion with 
another car atthe cross-roads. When he 
was summoned for driving a car careless- 
ly, it was stated in his defence that he was 

. not aware that the lights had been obscured 
for the crisis. He thought they had been 
completely blacked out and treated the 
cross roads as if there were no lights there. 
The accident was caused solely by the 
putting out of the lights ata moment's 
notice, 

- The bench dismissed the summons by a 
majority.— Justice of the Peace. 


A Doctor's Dilemma 

Few questions are more difficult for 
a doctor to settle than the question of 
what he should do when a patient makes 
confessions or statements to him. The 
case of a doctor who was in a 
difficulty of this kind came before 
the Paddington Coroner this week. A 
young woman confessed to him that an 
illegal operation had been performed upon 
-her. -She was dangerously ill and likely 
to die. Should the doctor tell the police ? 
He consulted his solicitor, who said that 
he was under no duty to say anything 
to anybody. He kept silence, and the 
unfortunate young woman died without 
having her evidence taken and preserved 
in the only effective way. As a result a 
criminal abortionist will once more go free 
as, said this experienced Coroner, they 
often donow. We cannotquarrel with the 
advice given by the solicitor to his client: 
but we shculd like to know whether he 
told tha doctor that the patient should be 
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urged to make a statement which could 
be taken down before a magistrate and 
used in future proceediogs. This was the 
course advised some years ago by 
the Royal College of Physicians They 
went over the whole matter after a historic 
charge by Mr. Justice Avory to the Grand 
Jury at Birmingham Assizes. Our readers 
will find full details in the indispensable 


-Taylor (1934, Vol. II, p. 136 et seg). We 


quite agree as to the moral obligation 
which binds every doctor to respect the 
confidence of the patient: but he also owes 
a duty to the public at large and to justice 
There is a tendency, we think, to magnify 
the first at the expense of the second; but 
in trath it is no easy matter to say which 
duty prevails. —The Law Journal. 


Solicitors’ Letters 

The “‘solicitor's letter” is one of the 
staple branches of the business of a 
solicitor. Inded, it has come to te regarded, 
and with propriety, almost as a condition 
precedent to the issue of a writ—the final 
courtesy before entering the fray. Couched 
in terms of art, it throws down—or takes 
up—the challenge. Yet other epistolary 
relationships exist in business or in life— 
vast, various, and without number—in 
which, behind the curtain of the layman’s 
letter, the solicitor plays the preparatory 
part. He writes the letter which his client 
signs. By art is art concealed: the legal 
words are absent but the power of the 
law pervades. Perhaps it is the pro- 
posal for a contract, or a draft, or, it 
may be, a firm but courteous remainder 
when a breach has begun or is imminent, 
Even of those preliminary epistles usual 
in matrimonial disputes solicitors ‘are 
frequently called in aid; often the tone ig 
too calm, the words too weighed or well 
composed to come from a broken heart, 
“When a man is dealing with business 
relationships which may involve him in 
litigation, I should be the last to say 
that this is an unwise precedent,” observed 
Langton, J., which felicity in Germany v. 
Germany (1938, 3 All E.R. 64; P. 202, 204). 
“But when one is proceeding in matters 
between husband and wife," he continued, 
“L am not so suretbat the legal profession 
are always a happy guide. In these matters 
the sovereign test is sincerity, and no man 
requires assistance from outsidg, stilk less 
from legal advisers, to achieve sincerity.” 
In the realm of sincerity every man is his 
own lawyer.—The Law Journal. 
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The Humorous Ass 

While it has been magisterially recognised 
after hearing all the evidence that an 
animal when properly tickled or touched 
up by a showman with a piece of wire 
14 inches long attached to the end of a 
whip, may display a sense of humour by 
chasing ‘him out of the ring “with bared 
teeth,” it would be unsafe to assume that 
the finding is one of universal application. 
Each case depends on its own particular 
circumstances. It would certainly be very 
dangerous to assume that if a High Court 
Judge reacted tothe like treatment in like 
manner, it would be an expression of his 
sense of humour; and: if the offender were 
mad enough to. think so, he would, to use 
the words of the magistrate in the “Ass 
With a Sense of Humour” case, be “very 
much carried away by something he thought 
he saw.” In childhood one had heard of 
the laughing jackass, but teacher was always 
understood to say it was a kind of mirthless 
bird. 

A correspondent has written to say that 
the donkey in question, being no doubt 
a philosophic as well as a humorons ass, 
might evea if he had been punctured by 
the wire care to ruminate on an ancient 
limerick: 

“There was a young fellow of Deal, 
Who asserted that ‘pain isn't real 
When I sit on a pin | 
And it punctures my skin, 
I dislike what I fancy I feel’’—The Law 
Journal. 


JOURNAL 


17810 


At The Hague : 

From the internatiofal law aspect it 
appears that a legal definition of the word 
civilian" is desirable but difficult. General 
Sir George Macdonogh, at the Hague, said 
that those who hold that modern war can be 
fought out between the actual combatants 
“hold a theory which is quite untenable.” 

“Warfare,” said he, “is becoming more 
and more mechanised, and that means 
that the most important things in war are 
machines which are furnished to the 
fighting troops. These machines are made 
by the civilian population behind the lines, 
and I would submit that he civilian who 
makes munitions, who produces coal from 
the mines, who produces iron from the 
mines, whois in charge of an oil installa- 
tion, who is in charge of transport and 
administration, is just as important from 
the military point of view asthe man in 
the fighting line. It seems to me that the 
first thing that has to be found is a 
definition of the word ‘civilian,’ and who 
are the people we are trying to protect.” 

It might be that the women who, in a 
hundred years’ war, give birth to soldiers 
might find themselves outside the definition 
and so liable to be bombed legally by the 
enemy. The Prince of Luxembourg is, 
naturally, interested in such matters; and 
Lord Macmillan suggested that the fullest 


particulars of the discussions should be © 


sent to him. He may read’ them with 
profit, but there is not overmuch that he 
may read with joy.—The Law Journal. 





Wit & Humour. 


Extensive Acquirements.—In dis- 
cussing the application of the maxim,— 
cujus est salum ejus est usque Sheolum, 
a law professor, who was also a preacher, 
farmer, etc., was walking one day in his 
field where a plowman was ab work. 
He said to him; “Plow deep, John, plow 
deep; itis all mine, clear downto Hell. 
The plowman telling of it afterwards, said: 
“I always thought Mr....would goto Hell 
but I never know'd before he owned land, 
down thar.— Case and Comment. 


All jis vanity. Hilda (learning to 
drive): “Ifene, that little mirror ‘up there 
isn't set right.” 

Irene: ‘Isn't it?” 

Hilda: *No,[ can't seeanything but the 
car behind.”—Case and Comment. 


Consolation. “Judge Q.e WHO 
once presided over a criminal court, was 
famous as one of the most compassionate 
men who ever sat upon the bench. i 
softness of heart, however, did not 
prevent him from doing his dity as a 
judge. A man who had been convicted 
of stealing a small amount was brought 
into court for sentence. He looked very 
sad and hopeless, and the Court was 
much moved by his contrite appear- 
ance. 

“Have you ever been sentenced to 
imprisonment ?” the judge asked. 

“Never, never!” exclaimed the prisoner. 
bursting into tears. 


“Don't ery,” said the judge, consolingly; - 


“you're going to be and 


now. "Case 
Comment. ; 
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INADEQUATE EXERCISE OF STATUTORY POWERS: LIABILITY. 


„In the recent case of Smith v. Commis- 
Stoners of Cawdle Fen (post p. 369), the 
occupier of a farm brought an action for 
damages against an internal drainage board 
woes the Land Drainage Act, 1930, in 
the following circumstances. The plaintiff's 
farm was protected against flooding by a 
bank which was a drainage work under 
the control of the defendants. On the 
12th March, 1937, the river overflowed the 
hank, which was too low, and damage was 
Caused to the plaintiff's buildings and lands. 
It was found as a fact that the defen- 
dants' pumping station was not sufficient 
for conditions which might normally be 
expected, but that, having regard to the 
limited | funds available, the defendants 
were not.to blame for not maintaining a 
More efficient pump. There was some 
leakaze ‘through-the lock gates, which were 
Ip a dilapidated condition, and the flooding 
was attributable to what, apart from the 
question of law as to the ‘existence of a 
duty, might be said to be ‘negligence on 
the part of the defendants. The case thus 
Taised an interesting point of law, which 
1618 proposed to consider in the following 
article with reference to some of the leading 
authorities, 

Boynton and others v. Ancholme Drain- 
nage and Navigation Commissioners (124 
L.T. Rep, 54; (1921) 2 K. B. 213) was a case 
in which the statutes concerned were held 
not merely to confer a discretion upon the 
defendants as to the maintenance and 
repair of works executed by them, but also 
to impose a duty upon them to maintain 
and repair such works until they should 
be abandoned. The plaintiffs, who proved 
that their lands had been damaged by the 
defendants omitting to repair and cleanse 
certain drains, consequently succeeded in 
an action for damages. 
sections of the statutes 1767 (7 Geo. 3, 
Oh. 98) and 1825 (6 Geo. 4,6, clxv.) vested 
in. the commissioners, or in the commis- 
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The relevant: 


sioners jointly with their engineer, a discre- 
tion as to what work should be executed, 
but when once a work had been made, and 
until it had been abandoned as part of 
the drainage system, both statutes placed 
the commissioners under an obligation to 
maintain and repair it. Lord Justice 
Bankes thought that the commissioners 
might have been made liable on the foot- 
ing of negligent execution of statutory 
powers—a matter discussed in the cases 
shortly to be mentioned—but in view of 
the foregoing conclusion it was unnecessary 
to decide the point. 

- Lord Justice Scrutton, who drew attene 
tion to the fact that by section 8 of the Act 
of 1825, the commissioners were “required” 
to maintain and keep in repair all such 
drains as they or their engineer should thiuk 
proper or necessary for completing the 
drainage of the lands in tho locality con- 
cerned, declined to give an opinion on the 
question whether, if the commissioners 
decided not to make a particular drain, 
they could be held liable for damages fol- 
lowing from that decision, but the learned 
Lord Justice intimated that where they 
had decided to make a particular drain, 
negligence in maintaining or répairing it 
which caused damage gave rise to a cause 
of action aginst them. Lord Justice Atkin 
came to the same conelusion, and indicated 
that the duty to repair was absolute and 
that there was nothing in the statutes to 
limit this obligation of the commissioners 
to guch repairs as they or their engineer 
should think fit 

The effect of the negligent doing of tome 
act, authorised but not in terms ordered, 
by statute was considered by the House of 
Lords in Geddis v. Bann Reservoir Pro- 
prietors (1878, 3 App. Oas. 430). In this 
case the respondents were authorised by a 
local Act to collect the waters of" several 
small streams intoa reservoir and to send 
down ,those waters, as often as necessary, 
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through the channel cf a stream into a 
river. They neglected to cleanse the 
channel so that the stream overflowed 
its banks and damaged the lands of 
the appellants, and it was held that 
the latter were entitled to recover 
damages for the injury caused. The true 
construction of such powers was, in Lord 
Hatherleigh’s words, as follows: “You 
may carry out your work to its full extent, 
and in some cases you must carry it out to 
its fullest extent, in the manner provided 
by the Act, but in so doing you shall not 
make any needless injury—-you shall use 
all those precautions against injury’ to 
others which you would use against injury 
to yourselves in carrying on a similar work, 
and if we find that in carrying out your 
powers damage has been done by you, 
the law will say that the powers which you 
can exereise shall be exercised for the 
prevention of mischief.” 

Lord Blackburn intimated, in a state- 
ment to which further reference will be 
made, that it ‘was thoroughly well-esta- 
blished that no action would lie for doing 
that which the Legislature had authorised, 
if it were done without negligence, although 
it did cecasion damage to someone, “But,” 
the learned Lord continued, “an action 
does lie for doing that which the Legis- 
lature has authorised, if itis done negli- 
gently; and I think that if by a reason- 
able exercise of the powers, either given 
by the statute to the promoters, or which 
they have at common law, the damage 
could be prevented, itis, within this rule, 
‘negligence’ not to make such reasonable 
exercise of their powers.” 

In Sheppard v. Glossop Corporation (125 
LT. Rep, 520; (1921) 3 K. B. 132) an 
argument was addressed to the court which, 
in the words of Lord Justice Scrutton, 
“followed the letter rather than the spirit” 
of the foregoing passage. In this case the 
defendants, who were the highway authority, 
had undertaken tosupply gas for lighting 
the streets of the borough under section 161 
of the Public Health Act, 1875. The plain- 
tiff alleged that the defendants had failed 
and neglected to keep a certain Jamp 
alight, in consequence of which he fell over 
a retaining wall and was seriously injured. 
Mr. Justice Greer found that the accident 
would not have happened if the lamp had 
been lighted and awarded the plaintiff 
damages for his injuries. This decision 
was reversed by the Court of Appeal, which 
held that the defendants were not liable. 

Lord Justice Scrutton adverted to the 
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argument from Lord Blinekburn'gs words in 
Geddis v. Bann Reservoir Proprietors (sup.). 
The argument was to the effect that the 
appellants were doing that which the 
Legislature authorised—namely, lighting— 
and they were doing that negligently when 
they turned out a light in a dangerous 
place. The words in which the fallacy, 
underlying the argument is exposed, bring 
out a distinction which it is important to 
bear in mind in cases of this character. 
The passage is, therefore, given in extenso. 

The learned Lord ‘Justice said: “That 
argument takes Lord Blackburn’s words as 
meaning, not only does an action lie for 
doing that which the Legislature has 
authorised ifthe doing is negligent; an 
action also lies for abstaining from doing 
that which the Legislature has authorised, 
if the abstaining is negligent. But it is 
not negligent to abstain from doing a 
thing unless there is some duty to do 
it. The argument, in truth, assumes a 
duty upon the appellants to light. Ii there 
is no duty te light, there is no negligence 
in abstaining from lighting. Lord Black- 
burn’s words are addressed to negligence in 
the direct operation of the powers conferred 
and undertaken; for instance, if the 
appellants chose to light by electricity and 
laid defective wires near the main gas 
pipes in their district and so caused an 
explosion, that would be a negligent 
exercise cf their powers; or if they placed 
a refuge in a crowded street and omitted 
to light it properly, that migkt be doing 
negligently that which the Legislaure 
authorised. But it is going far beyond 
Lord Blackburn’s dictum to say that be- 
cause, where an option is given by statute 
to an authority to door not to do a thing, 
and it elects to do the thing, and does it 
negligently, it is liable, therefore, it is 
liable if it elects not to do the thing, which 
by the statute it is not bound to do at all.” 

His Lordship went on to consider the 
authorities, which he described as un- 
satisfactory. It is impossible within the 
space at our dispcesal to go into the matter 
fully here, but a word should be said 
concerning Lamley v. Hast Retford Cor- 
poration (55 J, P. 133), upon wlich tke 
trial judge relied. In that case the plain- 
tiff was awarded damages in respect of 
injuries sustained by ccming into collision 
with a post which had been placed by the 
defendants in a public footway. The post 
had been there for six weeks, and no 
warning of its presence was given. It was 
dark atthe time of the accident. Those 
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facts were, Lord Jystice Scrutton intimated, 
amply -:safficient forthe decision, but Lord 
Esher, M. R., was reported to have said: 
“The. corporation had undertaken to light 
the town [the powers and duties were those 
conferred by the Public Health Act, 1875] 
and they were the owners of the gas works. 
They must light the town reasonably and 
. sufficiently.” Lord Justice Serutton, who 
suggested that Lord Esher siid more than 
was attributed to him in the report, observ- 
ed: “Admittedly they were not bound to 
light itat all; and unless itcan be said 
that, having lighted part of the town, they 
were’ bound to light every part of it, it is 
difficult to understand what Lord Esher 
can have meant by those words. I am 
unable to agree with them. They seem to 
me to be inconsistent with the trae mean- 


ing of section 161 and, in my opinion, they. 


are not law.” 

One more authority should be briefly 
mentioned before reverting to the case 
cited at the outset cf our inquiry. This is 
Gilbert v. Corporation of Trinity House 
(1886, 17 Q. B. D. 795). By the Merchant 
Shipping Act, 1854, the superintendence 
and management of all lighthouses and 
beacons in England and the adjacent seas 
were, subject to the existing jurisdiction 
of local lighthouse authorities, vested in 
the Trinity House. A beacon so vested 
having become partially destroyed, the de- 
fendants licensed G. to remove it. In so 
doing he negligently left an iron stump 
sticking up under water, and it was held 
that the defendants were liable to the 
plaintiffs, whose ship was damaged in con- 
sequence. 

In the course of his judgment Mr. Justice 
Day said: The law is plain that whoso- 
ever undertakes the performance of, or is 
bound to perform, duties—whether they are 
duties imposed by reason of the posse3- 
sion of property, or by the assumption of 
an office, or however they may arise— ig 
liable for injuries caused by his negligent 
discharge cf those duties. It matters not 
whether he makes money or a proidt by 
means of discharging the duties, or whether 
it be a corporation or an individual who 
‘has undertaken to discharge them. It is 
also immaterial whether the person is guilty 

of negligence by himself or by his servants. 
Tt he elects to perform the duties by his 
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servants, he is responsible for their acts in 
the same way as he is responsible for his” 
own.” 

In Smith v. Co nmissioners of Cawdle Fen 
(sup.) the above quoted words of Mr, Justice 
Day were cited for the plaintiff, as were 
also those of Lord Blackburn in Geddis 
v. Bann Reservoir Proprietors (sup). Atten- 
tion was also drawn tothe dictum of Lord 
Justice Bankes in Boynton and others v. 
Ancholme Drainage and Navigation Com- 
missioners (sup.) to the effect that there 
was much to be said for the view that the 
authority could be held liable because 
certain works which they had done had 
been done negligently. 

Mr. Justice du Parcq, however, adverted 
to the fact thatin the case last mentioned 
the Court of Appeal held that the relevant 
drainage statutes were mandatory, and he 
intimated that the words of Lord Blackburn 
and Mr. Justice Day were inapplicable to 
the case before him. 

Lord Blackburn’s words had been con- 
sidered in Sheppard v. Glossop Corpora- 
tion, and the effect of the judgments de- 
livered in that case was that if an authority 
was authorised to do an act, it was no 
defence, if someone were injured through 
the way in waich the act was done, for the 
authority to say that it was only doing 
what it was entitled todo. In the present case 
there was complaint of a failure todo what 
there was power to do, not by someone who 
said that the thing was done in such a way 
that he was injured by the doiag of it, but by 
someone who said that the authority, having 
certain powers which it was entitled to 
exercise, either had not exercised them or 
had exercised them inadequately. If the 
plaintiff complained ihat the defendants did 
not build a high enough bank, or might 
have exercised their powers mote fully, his 
case was on “the wrong side of the line.” 
The argument that the duty referred to in 
Sheppard v. Glossop Corporation (sup.) lay 
on the defendants in the present case wag 
hased on a misreading of the words of 
Lord Blackburn and Mr. Justice Day, and 
the action accordingly failed. 

The effect of our inquiry is thus to bring 
out the impertant distinctions which exist 
in regard to the irfadequate, as opposed to 
the negligent, exercise of statutory pewers. 
—The Law Times, 
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CRIME AND SOCIETY. 


Viscount Samuel delivered the Clarke, 
Hall Lecture on October 27, under the title 
“Ta the Oriminal to Blame—~or Society ?” 

The existence or crime, he said, presented 
a problem and pointed to a duty, and the 
matter was by no means simple. . Those 
who :thought carefully, in answer to the 
question why the criminal committed his 
crime, found that psychology came in, and 
heredity and environment. .A man said: 
“Well, I can't help it, that’s the way Im 
made.” A humane and rational age asked 
whether after all the criminal might not have 
a genuine grievance. Therewas an uneasy 
feeling that his complaint against society 
might, perhaps, be at least as well founded 
as society's complaint against him. It was 
questionable whether the whole system of 
penal. law had any real moral justification. 
The body, mind and character of every 
person was the outcome of prior causes, 
pre-natal and post-natal. The personality 
created by, the past was shaped by the 
present, If an irdividual was the passive 
product of external causes, there would be no 
such thing as personal responsibility, and 
punishment would merely be cruelty. As soon 
a8 the problem of free will was mentioned, 
most people exclaimed antomatically that 
it. was an insoluble myatery and that further 
discussion was 4 waste of time. But the 
igsue could not be passed by, particularly by 
those who were trying to deal with the 
questions that lay at the root of criminology. 
They could not be like the man who said: 
“I will look my difficulties firmly in the face 
and pass on.’ 

It was an obvious fact that everyone chose 
every day and every hour between this 
coutse and that. The first question was: 
What is this “I” that choosesand wills? It 
could only act in accordance with its own 
nature and character, and its nature and 
character were the outcome of causes opera- 
ting in the past. But those prior causes were 
not all external to itself. Human personality 
was not a mere bundle of effects of past 
causes. ‘The effects subsisted, but they had 
been fused into a new entity. The very 
exercise of the pcwer of choice helped to 
determine the character of the self in later 
stages. Action, habit and character formed 
an ever-interaciing circle. While the 
philosopker might investigate the “I,” the 
practical man bad to accept it as he found it, 
and he felt himself to bea person on his 
own, responsible for what he did. He must 
be treated as responsible, for, on no other 


terms could the praana affairs, of lite’ ba 
conduted. 

There were two answers to the young 
eriminai who pleaded that he was merely 
the product of circumstance. The first 
was that prior causes had given him not 
only the character that yielded to temptation 
but also a conscious will whereby he might “ 
have resisted. The second answer was that 
one of the factors in deciding a man's choicd 
was the probable consequences of his actidn. 
It was undoubtedly true that if all the police 
forces were abolished and no one were evér 
prosecuted for his actions, the number, of 
persons who would choose to commit cries 
would be very much greater than’ it 
was now. It was false to say that 
whether or not a man was to commit a crimé 


-was predetermined by his hereditary en: 


vironment. The penal law was itself one of 
the elements’ that helped to determine his 
choice, 

Three factors combined fo cause action, 
whether ériminal or not. The first was the 
physical nature of ihe pérsot’ who actéd; 
this was primarily the product of hetedity, 
but was affected by environment and by the 
habits he had himself formed. The secoiid 
was the Complex of influences continuotsly 
brought ‘to bear upon him by society 
throughout his life. The third wds his owh 
power of choice, Becausé it was plain that 
social environment had a great deal to do 
with individual action, people jumpéd 
to the conclusion that it had évery- 
thing to do with it. Tout comprendie, 
c'est tout pardonner was a very dangerous 
principle. Another French saying with a 
good deal of truth was : Qui sauve le vautour 
est reponsable de sa griffe. 

The answer to the question, “Is the cri- 
minal to blame, orseciety ?” would therefore 
be : sometimes the one, sometimes the other, 
but usually both. To what course of action 

should this answer point ? Eighty thousand 
persons were tried for indictable offencés 
in Great Britain every year; there were 
12,000 men and women in the prisons to-day 
as well as 10,000 boys and girls at approved 
schools. What ought to be done about it ? 
Remedial measures must have regard to the 
three causes, heredity, environment and 
choice. All possible steps must be consi- 
dered to encourage breeding from good typés 
rather than frgm bad, and the question of 
control of the feable minded arose here, 
These, however,, were specialised subjects. 
Environment raised more general questions 
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énd- was more amenable to social action. 
A man was not born a saint or a gangster; 
there was predisposition but not predestina- 
tion. Society could not go into individual 
Cases; it had to frame its system so that all 
were encouraged to doright and discouraged 
from doing wrong. 

Eduéation was society's best instrument. 
A well-educated nation would have a lower 
Percentage of crime, using “well-educated ” 
to ieclude moral and physical training and 
qualities of character. Dr. Inge’s observa- 
tion bad much force: “The proper time to 
influence the character of a child is about 
100 years before he is born.’ What was 
done or left undone to-day must powerfully 
affect the people of a century hence. Housing 
conditions weré important in this connection; 
Bill Sykes and Fagin would not be found in 
a Garden City. Fresh air was the best 
disinfectant for antisocial germs. The 
economic factor counted for even more; 
poverty was without question the chief cause 
ol criine. A large proportion of the mea in the 
lcal prisons were of a weedy and weakly 
type, of poor intelligence; unqualified for any 
artisan’s trade and not strong enough for 
unskilled labour; they tried to live by their 
wits, of which they usually had none, s9 that 
théy wandered in and out of workhouses and 
jails. Anything that tended to improve and 
stabilise trade and industry lessened crime. 
Regular work and good wages were the 
best prophylactic. 

Nevertheless, offenders would not cease 
to exist even if the social system were per» 
fect. A lesson that society should have 
ledrnt very early was thatthe offender must 
be studied before deciding how to deal with 
him. Not every patient needed a dose from 
the same bottle. Some movement in the 
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direc'ion of Samuel Batlers Hrewhon was 
needed. Until quite recent years the rule - 
had been treatment first, diagaosis after- 
wards. Only in prisons anl reform itories 
had any attempt been made to study the 
characters of the offenders. e With the 
estatlishment of the juvenile courts and 
probation a new system had been begun. 
Nevertheless, some offenders proved intraet- 
able. If they finally decided not to be law- 
abiding, society must have some method of 
safeguarding the life and property and 
peace of the others. It was difficult to see 
what could be devised other than some form 
of prison system. A prison did not deter those 
who were in it, but it did not follow that it had 
not deterred many who remained outside. The 
efficiency of the police was very important; the 
more certain acrime was Of detection the less 
need there would be for prisons. But at present 
prisons were necessary, and the important 
thing was to make sure that they did not 
déteriorate their inmates. It had been said 
that English prisons were engaged in the 
manufacture of hardened villains out of re- 
claimable criminals. All that was becoming a 
thing of the past. The spirit of anger and re- 
sentment had gradually been eliminated from 
the pénal system. A fully civilised society 
would deal with prisoners in the spirit of 
the surgeon who cut out a diseased organ or 
a health authority who detained an infec- 
tious patient in isolation. 

The work to be done in the fields of 
heredity environment and individual conduct 
was vast and varied, It demanded intelli- 
gent direction by the State and considerable 
financial provision. It demanded also the 
efficient and devoted service of vast num- 
hers of men and women.—The Law Journal. 


Extracts from Contemporaries. 


Mishaps to Wigs 

Like other articles of wear, wigs, both 
forensic and lay, have been subject to mis- 
adventure, sometimes in curious and 
amusing circumstances. In the days when 
laymen wore wigs several of these mishaps 
have been recorded. We learn from Mrs. 
Piozzi’s recollections of Dr, Johnson that 
the latter's wig was often burned in the 
foretop by coming into contact with the 
cand’e by the light of which he was read- 
ing, and to which he had come too near 
owing to his defective eyesight. Then there 
is the story of the Old Scotch laird who, 


with his manservant, was riding home in 
the dark after a dinner at which we may 
safely assume the liquor was not exclusively 
of a teetotal brand. En route, the laird’s 
wig was carried off by a gust of wind. The 
manservant had to get down and grepe for 
it, for a long time unsuccessfully, but at 
last with success, On it being handed to 
its owner, however, that old gentfeman 
protested again and again: “It's no’ my 
wig, Hairy, lad; it’s no’ my wig.” This 
eventually provoked the servafit to ‘say: 
“You'd better take this, for there is no waile 
[choice] of wigs on Muntimmon Moor,” 
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r More germane to our present purpose is 
- to recall one or two of the misadvantures 
that befell some forensic wigs. One of these 
relates to that belonging to Lord Ellen- 
‘borough. According tc the story preserved 
by Samuel Rogers. Lady Ellenborough 
expressed, On one occasion, a wish to ac- 
company her lord on ecricuit. His Lordship 
said he had no objection, provided she did 
‘not encumber the carriage with a multitude 
of bandboxes such as ladies in general 
seem to regard as essentialon any expedi- 


‘tion, On agreeing to this condition her 


ladyship was permitted to go on circuit, 


“ but the carriage had not proceeded very far 
. when the Ohief Justice, stretching his legs, 


_ toħave ebeen that 


encountered something below the seat, and 
this something turned out to be a band- 
box, whereupon up went the window and 
the box was jettisoned and left by the 
roadside. On reavhing the circuit town the 
Ohief began to array himself in his robes 
and called for his wig; but it was nowhere 
to be found, and to his dismay he learned 
that it had been packed in the offensive 
bandbox and been cast out by his indignant 
Lordship. Another curious instance of 
misadventure is that recorded of the old 
Scotch judge, Lord Ooalstoun. He had 
arrayed himself in his full judicial costume 
‘in his house before proceeding to the court, 
and while wearing his wig, he chanced to 
look out of his window before starting. It 
so happened that two small girls living in 
the story above were amusing themselves 
with a kitten which they had swung from 
the window by a cord tied round its body. 
By pulling the protesting kitten up and 
down for some time it became desperate 
and finally clutched the judicial wig, to the 
surprise of the judge, who saw his wig gra- 
dually ascending without any means visible 
to him by which its rise could be accounted 
for. Itissaid that when the contretemps 
was explained to him the judge laughingly 
forgave the children for their escapade.— 
The Law Times. 


Provocation 

Once more this week the Court of 
Oriminal Appeal had to consider the law 
with regard to provocation as a mitiga- 
tory defence to a chargeof murder. A 
prisoner convicted at the Central Criminal 
Court appealed on the groasd of mis- 
direction. His main contention seems 
if he put forward 
evidence of provocation, it.was not ne- 
cessary, in order that the jury should 
find a verdict of manslaughter, that they 


should accept his story. It was enough 
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if he set up such a case as to leave them 
in reasonable doubt whether the: Act. was 
provoked or not. This we believe to be 
sound. The burden of proving every case 
is on the prosecution, and if the jury are 
in reasonable doubt on any point they must 
acquit. The Court thought that the 
Judge's charge was so fair and adequate 
that they did not (so far as the report, 
before us shows) say anything on the 
law as to provocation. After many 
decisions it is fairly clear. Words as a 
rule are not enough to provoke in law 
(R. v. Taylor, 5 Burr. 2793), but there 
may be extrene cases such as R. v. 
Rothwell (12 Oox 145) when they are 
so. The true test is that applied in 
R v. Lesbint (1914, 3 K. B, 1115). Waa 
the alleged provocation, however applied, 
sufficient to deprive 4 reasonable man of 
his self-control? No allowance can be 
made for the fact that the particular 
offender was a man of excitable tempera- 
ment or, though sane, lacked the average 
mental balance of his fellow-citizons.—The 
Law Journal. f ' 


Sir Henry James’ Wig 

‘That very distinguished lawyer and 
advocate, Sir Henry James, who might 
have been Lcrd Chancellor if he had thrown 
in his lot with his former political chief, 
Mr. Gladstone, on the question of Home 
Rule, but declined to do so, had a very 
singular experience on one occasion while 
he was still in practice. The incident 
happened on this wise: Sir Henry was 
engaged in a case in the Oourt of Appeal 
in the room which later became the reading 
room for members ofthe Bar but is now 
once again being transformed into the 
Court of Appeal. He was sitting, of coursé, 
in the front row waiting his turn to ad- 
dress the Court, when he chanced to lean 
back, and the tails of his wig were seen 
by one of the reporters in the second row to 
be dangerously approaching the ink well 
immediately behind. On seeing the impend- 
ing immersion of the white tails of the 
wig in the ink, the reporter thought he 
must play the part of the good Samaritan, 
so, with great caution, he inserted the 
end of his pen into the loop of the wig and 
was proceeding to edge it toa safe retreat 
when, as ill luck would haveit, Sir Henry 
jerked his head abruptly, with the conse- 
quence that the wig, to his amazement, 
was jerked off his head. Looking round 
to see what demoniacal agency had been 
at work, explanations were , hurriedly: 
offered, and Sir Henry good-naturedly 
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forgave the reporter for his well-meant 
effort to avert the immersion of the wig in 
the ink well.—The Law Times. 


Accident During Physical Exercises. 
On the ‘thinst. the case of Gilmore v. 
London County Council was disposed of by 
Mr. Justice du Pareg, when his Lordship 
awarded the plaintiff £220 as damages for 
breach of warranty. The plaintiff's case 
was that in January, 1937, he made a 
contract with the Council whereby, in con- 
sideration of his paying 5s., they under- 
took to give him instruction in physical 
exercises each Tuseday at the Prochester 
Hall, Paddington, or other suitable pre- 
mises. The lessons were to last until the 
following June. The Prochester Hall be- 
longed to the Paddington Borough Council, 
and asit was frequently used for dances, 
the floor was kept well polished, The 
exercises were Swedish, and whilst one of 
them was in progress, the plaintiff slipped 
and broke hisleg, The particular exercise 
during which the accident occurred was 
one performed by young men in pairs, 


each one hopping on his right leg 
with his hands behind his back, 
and charging the other in order to 


compel him to put his left leg to the 
ground. The plaintiff had never slipped on 
that floor before, and it never occurred to 
him that it was dangeruus, He was wear- 
ing rubber “gym,” shoes. His contention 
was that the floor surface of Prochester 
Hall was not suitable for exercises of the 
kind described. The rule in Maclean y, 
Sagar was not, his Lordship held, applicable 
to a case like the present. He (his Lord- 
ship) found as a fact that the plaintiff did 
slip, that the floor was highly polished, and 
that others had slipped on it before. It 
was not negligent to have a hard-wood 
floor, but to have a highly polished hard- 
wood flo:z was not reasonably safe, and 
was a breach of warranty. Now in the 
reports of the case at present available, 
nothing is said as to the general character 
of the exercises which the defendants were 
entitled toexpect would beindulged in. A 
polished floor might be quite eafe for 
“physical jerks” as ordinarily understood, 
but quite unsafe for competitive efforts such 
as that described.—The Law Times. 


Matrimonial Jurisdiction-of Justices. 

Itis interesting to compare the number 
of husband and wife cases dealt with in the 
Divorce Court and at assizes, with those 
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son is not easy to make. The first set of 
figures appear in the Civil Judicial Statis- 
tics, and the latter in the Criminal 
Statistics. As if this were not difficult 
enough a recent innovation deprives us 
of valuable information ; whereas in the 
statistics for 1935 and earlier years we are 
given the number of applications made to 
justices as well as the number of orders 
made, in, 1936 we are conceded only the 
latter. The civil statistics, too, are published 
earlier than the criminal, so that we cannot 
make any comparison here at allfor the year 
1937. 

Nevertheless, the comparative figures are 
of great interest. In 1936, 5,478 petitions 
were filed for divorce, judicial separation, 
nullity, and restilution of conjugal rights 
(5157, 114, 184 and 43, respectively). In 
the same year 13,806 application for 
maintenance orders were made to justices; 
8,192, were made for separation ordérs, but 
the vast majority of these ate included in 
the 13,806. This is another clumsy bit of 
work in the statistics as to magistrates’ 
courts; but we know from experience 
that very few separation orders are asked 
for of made without a maintenance clause. 
Rounding up the figures we can say that 
magistrates were called on to deal with 
the matrimonial disputes of about fourteen, 


‘thousand married pairs, against the divorce 


court's 5,500 

In 1985 the ‘divorce court and assizes 
made under 5,000 decrees, the justices made 
well over 9,000 orders. In 1936 the res» 
pective numbers were just over 5,000 and” 
over 10,000. The separation orders with- 
out maintenance are this year separately 
shown in the statistics, and the mainten-' 
ance orders are, ss before, inclusive of 
those with and those without a‘separation 
order. Thus, one useful piece of informa- 
tion is added and one withdrawn. Tke 
statistical branch is not to be congratulated 
on its methods. $ 

In 19:7 the decrees rose by a couple 
of hundred; the number of magistrates’ 
orders is as yet unknown. In 1938 the 
Matrimonial Causes Act, 1937, will no’ 
doubt alter the proportions very consider- 
ably indeed. We look forward with in-° 
terest to,the comparison, with a ‘wish, 
rather than a hope, that the statisticians 
will deign to give us fuller information.— 
Justice of the Peace. 6 ah 


Marry in Haste ! 
A boy of sixteen, who told the magis- 


dealt with by magistrates. The compari---trates he was keeping a wife and baby 
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gn only ‘ls. a week, pleaded guilty at 
West Ham juvenile ccurt on Armistice 
Day to stealing a bicycle worth £4.- He 
took it to go further afield in his search for 
work, ‘he. said. 

‘The chairman, dismissing the case under 
the Probation of Offenders Act, told the 
boy: “We sympathise with you—you must 
bé living next door to starvation.” 

‘The boy, who had no previous convie- 


- tions admitted that he was out of work 


when he got married and that recently 
he had,had only 15s. a week public assis- 
tance to live on. He said he lived with 
his wife at Tottenham, had walked to 
West Ham, where he stole the bicycle. 
A month later the bicycle was recognised 
and he was arrested, 

‘The: boy's wife, who stood weeping out- 
side tthe ccurtroom, sent a note to the 
magistrates asking them to deal leniently 
with her husband. She said he was “quite 
a good husband," and added, “I am sure 
he loves me and our baby.” 

Like the chairman, we have a measure 
of sympathy with the lad. We are not 
told the age of the wife, but it is to ‘be 
supposed that she is another young and 
thonghtless person. But the extraordinary 
folly.of the whole business is only matched 
by ‘the practical difficulty of making a good 
job of these young lives. MAN 
““Buch are the problems which not in- 
frequently face our criminal courts of first 
instance, though more usually they come 
before justices trying domestic cases,— 
J.ustice.of the Peace. 


Drunken Freaks. 


NO. mun quite knows what he.may be 
moved to do when under the influence 
of alechol ora drug. A short time ago 
The Times recorded the extraordinary 
violence under anaesthetics of a quiet and 
respectable man. ‘He “behaved like an 
angry gorilla, on one occasion biting clean 
through the watchchain of the anaesthe- 
tist. Another day we have from the 
Jardi magistrates’ court the report of a 
Latviah seaman getting on to a locomo- 
jiye engine with the steam up, and setting 
it in, motion till it crashed into a stop 
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block. It might, said a „witness, have got 
out on to the main line. D 


“ . 


This instance is matched by one year's 


ago where a young ships officer, -over- 
taken with drink, took a hansom cab and 
solemnly drove it round and round a street 
refuge, till the poiice came and dismounted 
him from his high perch. 

Anyone who has frequented the courts 
knows how frequently wit is out when wine 
is in, and this is one of the best reasons 
fora man never taking more drink than 
he is certain he can carry, even then 
leaving a further margin of safety. If 
motorists would observe this rule we should 
have fewer accidents and more good beha- 
viour on the roads. 

Crazy behaviour can have other physio- 
logical causes than intoxication by drink 
or drugs. A defendant at Manchester, 
charged with cutting a woman's’ face with 
a razor blade during the two-minutes 
silence, is reported to have said: “I don't 
know what made me doit. I ama convict 
on licence and I have had nothing to eat for 
five days.—Justice of the Peace. 


Legal Theory. 


Once upon a time, it was widely believed 
that if a husband took nothing with his 
bride he escaped legal liability for her pre- 
nuptial debts. Thus a cautious husband 
might sometimes seek to protect himself 
by marrying his love more or less in her 
birthday suit. At one of the weddings 
celebrated in the disreputable purlie is of 
the Fleet Prison, it is recorded, “the woman 
ran across Ludgate Hill in her shift,” that 
her theoretical destitution might be esta- 
blished. A recent 
which it was stated thata man had been 
given £35 and a new suit to confer British 
nationality on a refugee Jewess from 
Germany by marrying her seems to 
foreshadow a revival of other features of 
Fleet marriages— the theoretical husband. 
In the eighteenth century, desperately 
indebted spinsters would fly to the Fleet 
and find a volunteer ready to oblige at 
the ceremony and vanish immediately 
with the legal burden of debts. Tre 
marriage certificate defeated the credit rs. 
—The Solicitors’ Journal. 





Wit & Humour. 


income fax Suggestion. 
Lawyer: “What is your gross income ?” 
Witness; “I have no gross.income.” 
-Lawyer ;'“No-income at.all ?” 


Witness: “No gross income; I, have 
a net income. Iam in the fish business. — 
Case and Comment. 
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PRE-TRIAL PUBLICITY 


The general press, rightly concerned to 
uphold tbe principle of open court, is 
showing a tendency to confuse two sets of 
Proceedings, the preliminary inquiry into 
an indictable offence and the trial itself, 
We are all at one in accepting and heartily 
supporting public trial. It is the greatest 
safeguard of judicial uprightness and fair 
treatment for accused persons that there 
can possibly be. There are necessary excep- 
tions, as, for instance, that provided for by, 
sect. 9 (4) oiihe Official Secrets Act, 1920, 
where the evidence necessary to convict 
the accused may be of the very matters 
the usé by him of which has. been 


‘dangerous to the public safety. But there 


is never such acase where the public does 
not at least know of the trial, and where 


. authority can entirely escape criticism for 


any high-handed action there may be. 
Such exceptions are to be carefully watched, 

The Courts look askance at secret pros 
ceedings without very strong cause for the 
secrecy. This was made clear by the. House 
of Lords in Scott v. Scott (1913, A... 417). 


_ The restricted publicity for divoree court 


proceedings and proceedings before courts 
of summary jurisdiction dealing with 
Juveniles or husband and wife cases is on 
a different basis. Restricted as the publicity 


. is, there is sufficient to Secure that notbing 


scandalous can go long undiscovered: 

“ Preliminary inquiries into indictable 
fiences stand on a, completely different 
footing. They are not trials at all, but 
merely inquiries (“examinations” in the old 
phraseology dating from before the time 
cf Philip and Mary) directed to ascertain 
whether there is sufficient evidence or not 


. for a committal for trial; the examining 


justice, “if in the opinion of such j ustices, 
such evidence is sufficient to put the accus- 
ed party upon his trial for an indictable 
offence, or if the evidence given raise a 
strong or probable presumption of the 
guilt of such accused party,” are to commit, 
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otherwise to discharge. The discharge is not 
final, the accused is not acquitted; and if- 
later further evidence be discovered he may 
be again brought before the Justices. 16 is 
true that the justices, considering the issue 
of committal or discharge, have to take into 
consideration the evidence, if any, for the 
defence (Oriminal Justice Act, 1925, 
sect. 12 (8), but it is still only a pre~ 
liminary inquiry, and not atrial. Section 19 
of the Indictable Offences Act, 1848, ex- 
pressly enacts that the room or building in 
which the examinations are taken is not 
open court, and the justices are empowered 
to exclude all persons save those whose 
presence they permit, , 
For a very long time indeed all in- 
quiries into indictable offences have been 
heard, in public, though the obvious in- 
convenience and frequent injustice result- 
ing have been called to the public attention 
Many times. 
As a writer in the New Statesman | 
(Mareh 9, 1935) pointed out, there has been 
a change in the judicial attitude towards 
the matter, In R, v. Fisher (1811, 2 
Camp. 563) it was held to be libsllous to 
publish the preliminary examinations, 
What Lord Hllenborough said*is as true 
to-day as it was then. “The publication 
of proceedings in courts of jus:ic2, where 
both sides are heard, and matters are 
finally determined, is salutary, and, theres 
fore, it is permitted. The publication of 
these preliminary examinations has a 
tendency to pervert the public mind and 
to disturb the course of justice, and it is, 
therefore, illegal.” Nowadays, judicial 
Pronouncements.aré loosely made which 
lend support to the opposite contention, 
T'he press is, of course, not likely to be 
impartial in such a matter, and thare arose 
a shriek of indignation waen recently the 
preliminary inquiry by some Notting- 
hamshire justices into a charge of man- 
slaughter was heard with closed doors, 


50 


But the press has a bad record in this 
matter. One knows of cases of men 
charged with disgraceful offences, and 
afterwards acquitted. The charge and the 
first hearing, with evidence of arrest, has 
been given full publicity. It is a piquant 
item of news. The subsequent trial and 
acquittal has been unreported, or cut out by 
a sub editor whose over-riding considera- 
tion is the effective use of space. 

It has been said, and we consider it is 

not an over-statement, that it is impossible 
to get a jury, in a notorious case, whose 
members have notalready sume acquain- 
tance with it, picked up in a scrappy and 
unbalanced fashion from newspaper re- 
ports of the preliminary inquiry. The 
judge solemnly tells them to exclude all 
this from their minds. He must know that 
to expect twelve people to do this is 
hopeless, It ie one of the most difficult 
intellectual processes there is. Everyone 
who frequents the court must have come 
across instances where statements in open- 
ing have not been borne out by the evi- 
dence, and in some of these instances 
noticed that the judge himself has been 
misled, not necessarily wilfully, because 
witnesses frequently do not “live up to” 
- their proofs. If trained minds can thus 
slip, what is to be expected of the all and 
sundry from whom tke jury members are 
selected ? 
“ Of course, if a murderer seatters bits 
of his victim over several ccunties, or 
- burns someone to death in a blazing motor- 
car, he cannot escape publicity for his 
deed; but atleast the evidence connecting 
“him or supposed to connect him with the 
crime ought to be reserved for tke trial 
itself, and not be given a preliminary 
broadcast. 

Authoritative voices have been raised 
against the present practice. Lord Darling 
in 1931 raised tte question in the House 
of Lords, andthe Lord Chancellor of the 
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day said he had done a public service’ in 
calling attention to an evil. The present 
Director of Public Prosecutions, giving evi- 
dence before the Departmental Committee 
on Coroners in 1935, said it was an out- 
rage on the principle of fair trial that it 
should be necessary for a judge to warn 
the jury to put out of their minds what 
they had read inthe papers, and be was 
unhesitatingly and powerfully supported 

his predecessor in his office, Sir 
Archibald Bodkin. 

In Scotland there is no preliminary 
inquiry, aud no publicity until the trial. 
Every facility must by law be given to the 
accused. He has before him the evidence 
for the Crown, and the right to take state- 
ments from the Crown witnesses, and even 
after he has been called upon to plead, he 
has to be given at least nine clear days to 
prepare his defence, One never hears 
complaints, either from the press or any- 
one else, about the Scottish system. It 
seems in this respect superior to our own. 

It is perhaps not necessary completely 
to close the magistrates’ courts while pre- 
liminary inquiries are proceeding, though 
it is difficult to find reason against so do- 
ing. We English so dearly love com- 
promise that it might be sufficient to enact 
that in all cases of murder and man- 
slaughter, and in any case at the request 
of the defence, the public, including the 
press, shall be excluded, and publication of 
the proceedings in the press barred. 

Unhappily, Parliamentary time is - so 
taken up with urgent economic affairs, 
such as setting up a Bacon Board, and 
with the disturbed state of Europe and 
Asia, that urgent reforms in the proce- 
dure of justices are continually being 
shelved. Time ought, however, to be given 
to these matters, which touch the lives of 
many people. In the long run nothing is 
more important than the due administra- 
tion of juatice.—The Law Journal. 5 
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IMPERIAL ACTS, 1938. 


‘ACT NO. XXV OF 1938 


THE PREVENTION OF CRUELTY TO ANIMALS 
s (AMENDMENT) ACT, 1938 


Received the assent of the Governor-General on the 
lst December 1938, and is published in the Gazette of 
India, Part 4, dated the 10th December, 1938. 


An Act to amend the law relating to the 
prevention of cruelty to animals. 


Whereas it is expedient further to amend 
the Prevention of Curelty to Animals Act, 
1890, for the purposes hereinafter appearing; 
It is hereby enacted as follows:— 

1. Short title. 

This Act may be called the Prevention 
of oe to Animals (Amendment) Act, 
aa Amendment of section 2, Act XI of 
1890. 

In section 2 of the Prevention of Cruelt 
to Animals Act, 1890 (hereinafter referred 
to as the said Act), at the end of clause (1) 
the word “and” shall be omitted, and 
after clause (2) the following clause shall 
be added, namely:— 

“(3) phooka or doom dev includes any 
process of introducing air or any 
substance into the female organ of 
a mileh animal with the object 
of drawing off from the animal any 
secretion of milk.” 

3. Substitution of new section for sec- 
tion 3, Act XI of 1890. 

For section 3 of the said Act the fol- 
lowing section shall be substituted, 
namely :— 

“3. Penalty for cruelty to animals, and 
for sale of animals killed with unnecessary 
cruelty. 

If any person— 

‘a) overdrives, beats, or otherwise treats 
any animal so as to subject it 
to unnecessary pain or suffering, 


or 

(b) binds, keeps, carries or consigns 
for carriage any animal in such 
manner or position asto subject 
it to unnecessary pain or suffering, 
or 

(e) offers for sale or without reasonable 
cause has in his possession any 
live animal which is suffering 
pain by reason of mutilation, 
starvation, thirst, over-crowding or 
other ill-treatment, pr 

(d) offers for sale any dead animal or 
part of a dead animal which he 
has reason to believe has been 


Killed in an unnecessarily cruel . 


manner, or 


(e) without reasonable cause abandons 
any animal in circumstances which 
render it likely that it will suffer 
pain by reason of starvation or 
thirst, $ 

he shall be punished, in the case 
of a frst offence, with fine which 
may extend to fifty rupees, or with 
imprisonment for a term which 
may extend to one month and, in 
the case of a second or subsequent 
offence committed within three 
years of the previous offence, with 
fine which may extend to one 
hundred rupees, or with imprison- 
ment for a term which may extend, 
to three months, or with both." 

4. Insertion of new section 3-A in Act 


XI of 1890 

After section 3 of the said Act the 
following section shall be inserted, 
namely:— 


Penalty for overloading animals. 
“3-A, (1) If any person overloads any 
animal, he shall he punished with 
fine which may extend to fifty 
rupees, or with imprisonment for 
a term which may extend to one 
month. 
(2) If the owner of any animal, or any 
person who, either as a trader, 
carrier or contractor or by virtue 
of his employment by a trader, 
carrier cr contractor, is in posses- 
sion of, or in control of the 
loading of, any animal, permits ' 
the overloading of such animal, 
he shall be punished with fine 
which may extend to one hundred 
rupees.” . 
5. Substitution of new section for sec 
tion 4, Act XI of 1890. 

For section 4 of 
following section shall be 
namely:— 

“4, Penalty for practising phooka. 

(1) If any person performs upon 
any cow or other milch animal 
the operation called phooka or 
doom dev, or permits such * operas 
tion to bes performed upon any 
such animal in his possession or 
tinder his control, he shall be 
punished with fine which may 
extend to five hundred rupees, or 
with imprisonment fora term which 
may extend to two years, or with 
both, and the animal on which the 
operation was performed shall be 
forfeited to Government: 


the said Act, the 
substituted, 
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Provided that in the case of a second 
or subsequent conviction of a 
person under this section, he shall 
be punished with fine which may 
extend to five hundred rupees and 
with imprisonment fr a term 
which may extend to two years. 

(2) A Court may order payment out of 
any fine imposed under this section 
of an amount not exceeding one- 
tenth of the fine to any person 
other than a police officer or officer 
of a scciety or institution concerned 

. with the prevention of cruelty to 
animals who has given information 
leading to the conviction.” 

: KA Amendment of section 6, Act XI of 
890. 

In section 6 of the said Act, the brackets 
and figure “(7)” 
sub-section (J) shall be omitted, and sub- 
sections (2) to (6) shall be omitted. 

7. Insertion of new sections 6-A, 6-B and 
6-C in Act XI of 1890. 


Ater section -6 of the said Act the 
following sections shall be inserted, 
namely :— 


- 6-A. Interpretation. 

For the purposes of section 3-A and 
6, an owner or other person 
in possession or control of .an 
animal shall be deemed to have 
permitted an offence if he has 
failed to exercise reasonable care 
and supervision with a view to 
the prevention of such offence, 

: and, for the purposes af section 4, 

; if he fails to prove that he has 
exercised such care and supervi- 
sion. 

B. Treatment and care of animals. 

“(1) The, Provincial Government may, by 
general or special order, appoint 

l infrmaries for the treatment and 

, care of animals in respect of which 
offences against this Act have been 
committed, and may authorise the 
detention therein of any animal 
pending its production before a 
Magistrate. 

(2):The Magistrate before whom a 
prosecution fgr an offence against 
this Act has been instituted may 
direct that the animal toncerned 
shall be treated and cared for in 
an infirmary, antil it is fit to 
Perform its usual work or is 
otherwise fit for discharge, or that 
it shall be sent to a pinjrapole, 
or, if the Veterinary Officer in 
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charge of the area in which the 
animal is found or such ‘otHer 
Veterinary Officer as may be autho- 
rised. in this behalf by rules made 
under section lə certifies that it 
is incurable or cannot be removed 
without cruelty, that it shall be 
destroyed. 

(8) An animal sent for care and treat- 

ment to an infirmary shall not, 

unless the Magistrate directs that 
it shall be sent toa pinjrapole or 
that it shall be destroyed, be re- 
leased from such place except upon 

a certificate of its fitness for dis- 

charge issued by the Veterinary 

Officer in charge of the area in 

which the infirmary is situated or 

such other Veterinary Officer as 
may be authorised in this behalf 

by rules made under section 15, 

(4) The cost of transporting an animal: 
to an infirmary or pinjrapole, and 
of its maintenance and treatment 
in an infirmary, shall be payable 
by the owner of the animal in 
accordance with a scale of rates 
to be prescribed by the- District 
Magistrate or, in Presidency-towns, 
by the Commissioner of Police: 

Provided that when the Magistrate so 
orders, on account of the poverty 
of the owner of the animal, no 
charge shall be payable for the 
treatment of the animal. 

(6) If the owner refuses or neglects to 
pay such cost or to remove the 
animal within such: time as a 
Magistrate may prescribe, the 
Magistrate may direct that the 
animal be sold and that the pro- 
ceeds of the sale be applied to the 
payment of such cost. 

(6) The surplus. if any, of the proceeds 

*“ “of such sale shall, on application 
made by the owner within two 
montis from the date of the sale, 
be paidtohim. |. on 

6-0. Penalty for baiting or inciting 

animals to fight. 

If any person — 

(a) incites any animal to fight, or 

(b) baits any animal, or oe: 

(e) aids or abets any euch incitement 


` or baiting, 


he. shall be ppnished with, fine 
extend to fifty rupees. 

Exception.—\t shall not be an offence 

under this section to incite animals 

, to fight. if - such fightiftg is not 
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which may 
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likely to canse injury or suffering 
‘tosuch animals and all reasonable 
precautions are taken to prevent 
injury or suffering from being so 
caused.” 

8. Amendment of section?, Act XI of 

1890. i 

Tn section 7 of the said Act— 

. . (a) after the word “owner", in both 
places where it occurs,the words “or 
is in charge” shall be inserted ; 

(b) after the word “rupees” the fol- 
lowing words shall be added, 
namely:— 

“where he- is the owner of the animal, 
or to fifty rupees where he is in 
charge of but not the owner of 
the animal”. 

9. Amendment of section 7-A, Act XI 

of 1880. 

Section 7-A ofthe said Act shall be 
re-numbered as sub-section (1), and after 
the said sub-section the following sub- 
section shall be added, namely:— 

“(2) If a police officer, not below the 
rank of sub-inspector, or any 
person specially authorised by the 
Provincial Government in this be- 
half has reason to believe that 
phooka or doom dev has just been 
or is being performed or any 
animal within the limits of his 
jurisdiction, he may enter any 
place in which he has reason to 
believe such animal to be, and 
may seize the animal and produce 
it for examination by the Veterinary 
Officer in charge of the area in 
which the animal is seized.” 

10. Amendment of section 8, Act XI 

of 1890, 

In sub section (1) of section 8 of the 
said Act,— 

(a) for the word “class” the words “or 
second class, Presidency Magis 
trate,” shall be substituted; 

(b) for the words and figures “against 
section 4, section 5 or section 6" 
the words “against this Act” shall be 
substituted; and 

(c) for the words “above the rank of 
a constable” the words “not below 
the rank of sub-inspector” shall 
be substituted. 

11. Amendment of section 10, Act XI 

of 1890. i 

Section 10 of the sail Act shall be 
re-numbered as sub-section (7) and after 
tke said sub-seclion thè following sub- 
section shall be added, namely;— 


JOURNAL Kh ; 53 


“(2) Any police officer above the rank 
of a constable who finds any 
animal so diseased, or so severely 
injured, or in such a physical 
condition that it cannot, in hig 
opinion, be removed without cruelty, 
may, if the owner is absent or 
refuses to consent to the destruction 
of the animal, forthwith summon 
the Veterinary Officer in charge 
of the area in which the animal] 
is found and, if the Veterinary 
Officer certifies that the animal is 
mortally injured, or so severely 
injured or in such a physical con- 
dition that its destruction is desir- 
able, the police officer may, after 
obtaining orders from a Magistrate, 
destory the animal or cause it to 
be destroyed.” 

12. Amendment of section 12, Act XI 

of 1890. : 

In section 12 of the' said Act, for the 
figures and word "9,10 and 11” the fol- 
lowing shall be substituted, namely:— 

“4 and 13, sections 9 and 10, and 
sections 6-A, 7-A, 8 and 1580 far 
as they relate to offences under 
section 4”, 

13. Insertion of new sections 13, 11, 15, 16 

and 17 in Act XI of 1890. 

After section 12 of the said Act the follow- 
ing sections shall be added, namely :— 

“13, Offence under section 4 to be 
cognizable. 

Notwithstanding anything contained in 
the Code of sOriminal Procedure, 1598, an 
offence punishable under section 4 shall ` 
be a cognizable offence within the meaning 
of that Code. 

14. General power of seizure for exa» 
mination., , if 

Any police officer above the rank of a 
constable or any person authorised by 
the Provincial Government in this behalf, 
who has reason to believe that an offence 
against this Act has been or is being 
committed in respect cf any animal, may, 
if in his opinion the circumstances so 
require, seize the animal and produce the 
same for examination by the nearest Magis- 
trate or by such Veterinary Officer 'as may 
be designated in this behalf by rules madg 
under section 15; and such police, officer 
or authorised person may, when seizing the 
animal, require the person in charge 
thereof to accompany it to the place of exa: 
mination. 

15. Power to make rules. 

(1) The Provincial Government may, by 
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notification in the Official Gazette, and 
subject ‘to the condition of previous publi- 
cation, make rules to carry out the purposes 
of this Act. 


(2) In particular, and without prejudice 
to the genefality of the foregoing power, the 
Provincial Government may make rules— 
(a) prescribing the maximum weight of 

loads to be carried or drawn by any 
animal ; 

(b) prescribing conditions to prevent the 
overcrowding of animals ; A 

(e) prescribing the period during which, 
and the hours between which, 
buffalces shall not be used for 
draught purposes ; 

(d) prescribing the purposes to which 
fines realized under this Act may 
be applied, including suck pur- 
poses as the maintenance of in- 
firmaries, pinjrapoles and veterin- 

oe ary hospitals ; 

` (e) prohibiting the use of any bit or 

. harness involving cruelty ; 
(f) requiring persons carrying on the 
business of a farrier to he licensed 

i and registered ; 

` (g) requiring persons owning, or in 

charge of, premises in which ani- 
mals are kept or milked to regis- 
ter such premises, to comply with 
prescribed conditions as to the 
boundary walls or surroundings of 
such premises, to permit their in- 
spection for the purpose of as- 
certaining whether any offence 
against section 4 is being, or has 
been, committed therein, and to 
expose in such premises copies of 
section 4 of this Act in a langu- 

‘ age or languages commonly under- 

. stopd in the locality ; and 

(h) prescribing the manner in which 
cattle may be impounded in any 
place appointed for the purpose, so 
as to secure the provision of 
adequate space, food and water. 


+h 


(8) If any person contravenes, Or abets 
the contravention of, any rule made under 
this segtion, he shall be punished with fine 
which may extend to fifty rupees. 

. 


_ 16. „Persons authorised under section 14 
to be public servants. : 

Every person authorised by the Pro- 
vincial Government under section 14 shall 
be deemed to be a public servant within 
the meaning of section 21 of the Indian 
Penal Code, A 
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17. Indemnity. 2 

No suit, prosecutionor other legal pro- 
ceeding shall lie against any person who 
is, or who is deemed to be, a public 
servant within the meaning of section 21 
of the Indian Penal Code, in respect of 
anything in good faith done or intended to 
be done under this Act.” 





ACT No. XXVI OF 1938, 
THE EMPLOYMENT OF CHILDREN ACT, 1938, 


Received the assent of the Governor-General on the 
lst December, 1938, and is published in the Gazette 
of India, Part 4, dated 10th December, 1938. 

An Act to regulate the admission of ehil- 
dren to certain industrial employments. 


Whereas it is expedient to regulate the 
admission of children to certain industrial 
employments; It is hereby enacted as 
follows : 


1. Short title and extent. 

(1) This Act may be called the Employ- 
ment of Children Act, 1938. ` 
i (2) It extends to the whole of British 
ndia. 


2. Definition. 

In this Act “competent authority", in 
respect of a major port, as defined in the 
Indian Ports Act, 1908, and in respect of 
a federal railway, as defined in the Indian 
Railways Act, 1890, means the Central 
Government, and in any other case means 
the Provincial Government. 

3. Prohibition of employment of chil- 
dren in certain occupations. 

(1) No child who has not coms 
pleted his fifteenth year shall be employed 
or permitted to-work in any occupation 
connected with the transport of passengers, 
goods or mails by railway. 

(2) No child who has not completed his 
fifteenth year shall be employed or per- 
mitted to work in any occupation involving 
the handling of goods within the limits of 
any port to which for the time being any 
of the provisions of the Indian Ports Act, 
1908, are applicable. 


4 Penalty. è 

Whoever employs any child or permits 
any child to work in contravention of the 
provisions of section 3 shall be punishable ` 
with fne which may extend to five hundred 
rupees. 


5. Procedure relating to offences. 
(1) No prosecution under this Act shall 
be instituted except, by or with the pre~ 
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vious sanction of an inspector appointed 
under section 6, 

(2) No prosecution under this Act shall 
be instituted in any case where at the 
time of employment a certificate had been 
obtained from an authority empowered 
under this Act to grant such certificate 
‘that the child has completed his fifteenth 
year, 

(8) No Court inferior to that of a Pre- 
sidency Magistrate or a Magistrate of the 
ren class shall try any offence under this 

ct. 

6. Appointment of Inspectors. 

The competent authority may appoint 
persons to be inspectors for the purpose 
of securing compliance with the provisions 
of this Act, and any inspector 80 appoint- 
ed shall be deemed to be a public servant 
within the meaning of the Indian Penal 
. Code. 

7. Power to make rules, 

(1) The competent authority may by 
notification in the Official Gazette and 
subject to the condition of previous publi- 
cation make rules for carrying into effect the 
provisions of this Act. 


JOURNAL 


55 


(2) In particular and without prejudice 
tothe generality of the foregoing power, 
such rules may— 

(a) regulate the procedure of inspectors 

appointed under section*6, and 

(b) make provision for the grant of 
certificates of age in respect of 
young persons in employment or 
seeking employment, the autho- 
tities which may issue such cer- 
tificates, the form of such certifi- 
cate, the charges which may be 
made therefor, and the manner in 
which such certificates may be 
iesued : 

Provided that no charge shall be made 
for the issue of any such certificate 
if the applicition is accompanied 
by evidence of age deemed satis- 
factory by the authority concerned, 

Ae Amendment of section 6, Act XV of 
1908. 
Sub-section (J-A) of section 6 of the 
Indian Ports Act, 1908, and the words, brac- 
kets, figure and letter “and sub-section (I-A ;" 
in sub-section (2) of the said section shall 
be omitted. 





“ 


Extracts from Contemporaries. 


A Medical Secret. f 

At a recent. inquest on the body of a 
woman who died from blood poisoning 
following abortion, Mr, Ingleby Oddie 
made a statement concerning the nature 
and extent of a doctor's duty to respect 
confidential information disclosed by a 

atient. A Divisional Police Surgeon who 

ad been called to the deceased was told 
by her that she had had an illegal opera- 
tion and he sent her to hospital. She was 
dangerously ill and was probably going to 
die, although an operation might have 
saved her. The doctor consulted his 
solicitor as to whether ke should report 
to the police what the patient had said, 
and his solicitor said it was not his duty 
to do so. The coroner did not blame the 
doctor for his action, but observed that 
if the doctor had taken steps to warn 
the authorities that the woman had had a 
felony committed on her and was 
dangerously ill, a dying statement might 
have been taken from her in the pre- 
sence of a Magistrate. Unless that pro- 
cedure was followed, the woman's stale- 
ment to the doctor could. not be used 
ina court oflaw. Mr, Oddie referred to 
the view expressed by the late Avory, Ju 


concerning the duty ofa doctor in such 
circumstances. This was to the effect 
that where a patient was dangerously ill 
and likely to die, and made a statement 
to her medical attendant concerning her 
death and involving proceedings against 
some other persons, that statement should 
be divulged to the authorities in the inter- 
est of the administration of justice. The 
coroner said that while admitting there 
wasa moral obligation on the part of 
the doctor to preserve confidential relations 
between him and his patients, there were 
certain circumstances where that confie 
dence should be overriden. The position 
was by no means satisfactory and was 
one that ought to be considered by the 
authorities. Until something was done in 
that way he feared that the secrecy which 
always surrounded those cases would bé 
maintained and many criminal abortionists , 
would go scot-free, as he had no dpubt 
they often did now.—-The Solicitors’ Jour- 


nal. 
Charitable Collections on Commis- 
sion. 
It is a sound rule never to give money 
to - “collectors” for charities. Quite often 
they are collecting for themselves, either 
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by false pretences, or by a recognised 
deduction of a percentage on donations 
collected. The latter is a pernicious system 
and is only too often combined with dis- 
honesty om the part of the collectors. 
Whether it is or not, those who give to a 
charity do not want half their gift to go 
to the agent who collects. As illustrating 
the .evil noted, a recent case at Man- 
chester deserves attention. Whether the 
harsh description by the magistrate was 
justified in full or not, the position is pro- 
foundly unsatisfactory and the case shows 
the need of the Bill we have already men- 
tioned more than once this year. 

Susan Elizabeth McKewan, 53, a widow, 
of Moss Lane, East Moss Side, Manchester, 
pleaded, “Guilty” to one hundred and 
gixty-three cases of obtaining charitable 
contributions by false pretences and was 
sent to prison for six months. She said 
that she was formerly employed by the Poor 
Children's Free Olothing League as a collec 
‘tor. She had received fifty per cent. of the 
‘proceeds, and expenses had to be paid out 
of the balance by the League officials. 
‘When the Manchester office closed down 
she was left without means of support, and 
she retained further moneys which she col- 
jected. 

Mr. Laski, chairman of the bench, was 
told by Detective-sergeant Davies that it was 
true that fifty per cent. of the collection was 
returned to the collector. _ 

Mr. Laski,—And they have to pay ex- 

penses out of the balance. How much do 
the children get, I wonder? It seems a 
swindle to me. 
“” The League organizer, Estick John Taher 
Bird, said that the headquarters of the 
League were in Bristol, and that he could 
give a lobg list of children who had, bene- 
‘fited from the League in Manchester. 

Detective-sergeant Davies said that a 
Home Office inquiry had been held into the 
question of charitable organisations. 

Mr. Laski.—The sooner the Home Office 
learn ùf this kind of thing the better for 
the poor children. It should be stopped.— 
Justice of the Peace. 
Blood Tests. x 
°.” gome time ago we adverted to the 
services capable of being rendered to the 
court by tests indicative of the blood group 
to which a defendant in affiliation pro- 
ceedings and the like belonged. A recent 
case provides further illustration of the 
utility of taking the appropriate blood 
test. The defendant was charged with 
driving. a car under the influence of 
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drink. A sample of his blood was taken, 
and analysed, anda doctor stated ‘that he 
could think of no way in whicha pro- 
portion of carbon monoxide had got into 
the sample except from the fumes of the 
cars exhaust, and tha: he believed that 
the defendant was suffering from carbon 
monoxide and not alcohol poisoning. It 
was proved that part of the exhaust’ 
system of the car was. broken, thougs 
conflicting opinions were expressed as to 
the effect of the fracture upon the driver 
when the vehicle was in the open air. 
The Bench considered that no jury would 
convict in view of the fact that tbe 
proved presence of a proportion of carbon 
monoxide in the defendant’s blood intro- 
duced an element of doubt asto whether 
the defendant was under the influence of 
alcohol sufficiently to cause him to be 
incapable of driving a car. He was 
Aocordingiy acquitted.—The Solicitors’ J our- 
nal. . 
“Truth Unadorned.” 

Legal proceedings in America have all 
the charm of the unexpected, but even in 
Los Angeles a surprised and gratified 
sensation was caused among the spectators 
when a comely young lady (so it is re» 
ported) appeared in court clad only ina 
bathrobe. ‘What does this mean? Who 
is this woman?” cried the judge. “This 
is unadorned truth,” replied the vision. 
“This bathrobe is all I possess. My hus- 
band took all my clothes away with him 
when we separated. I want divorce and 
clothes.” In Oalifornia “unadorned truth” 
seems to have met something of that 
success which it once achieved before an 
Athenian tribunal, for an order for £7 a 
month alimony pendente lite was forthwith 
made. Perhaps the husband in the case was 
confusing the present state of the law with 
that stage of legal evolution illustrated by 
the story of the early Victorian lady called 
into court to identify various articles of 
feminine underwear stolen from her home 
by a burglar then on trial. “They are my 
property,” she said, but Mr. Justice Patteson 
was 4 purist in terminology, “You 
identify them, dear madam,” he said, “but 
they are not your property.” “Yes, my 
lord, they are.” “No, no. You wear them 
and you know them, but those chemises 
are your husband's.” ‘My husband's? ‘No, 
my lord; my husband doesn’t wear such 
things.” “No, no; I tell you they are your 
husband's. Butits no use talking. Women 
won't understand these thjngs.—The 
Solicitors’ Journal.” 
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THE PRISONER'S CHARACTER 


~ Inthe recent decision in Rex v. Cohen 
'(159.L T.-Rep. 477) Lord Hewart, O. J. 
made the following statement: “One of 
the mischiefs of excessive zeal or lack of 
sufficient care on the part of Counsel in 
cress examining a prisoner in a criminal 
Case consists precisely inthe fact that the 
consequences of what‘ is done may lead to 
„the necessary quashing of a conviction 
which might be sustainable on other 
grounds. Too great care’ cannot be 
exercised.” 
_ The learned Lord Chief Justice went on 
to emphasise that the provisions of the 
Criminal’ Evidence Act, 1898, as to ques- 
tions which may be put to a prisoner 
giving!"evidence should be closely and 
` carefully observed. Section 1 (f) of that 
, Act provides: “A person charged and 
called as a witness in pursuance of this 
, Act’shall not be asked, and if asked, shall 
not be required to answer, any question 
tending to show that he has committed or 
been convicted of, or been charged with, 
any offence other than-that wherewith he is 
then charged, or is of bad character, unless: 
' (i) The proof that he has committed ‘or 
` been convicted of such other offence is 
admissible evidence to show that he is 
‘guilty of the offence wherewith he is then 
-charged; or (ii) be bas personally or by 
his advocate asked questions of the witnesses 
‘for the prosecution with a view to establish 
his own good character, or has given evi- 
dence of his good character, or the nature 
‘or conduct of the defence is such as to 
involve imputations on the character of the 
prosecutor or the witnesses for the prosecu- 
tion ; or (iti) he has given evidence against 
ány other person charged with the same 
` offence.” 

Before dealing with the interesting ques- 
tion raised in-the case above mentioned, 
some reference should be made to certain of 
the earlier authorities. ~. 

In Rex v. Ellis (102 L. T. Rep. 922; 


` (1910) 2 K. B. 746) it was indicated by the ` 
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Court of Criminal Appeal that the object of 
the enactment was that it should not be 
suggested to the minds of the jury by 
means of any question put tothe prisoner 
that he had conimitted another offence. 
“Any question or series of questions which 
would reasonably lead a jury to believe 
that it was being imputed to a prisoner that 
he had committed another offence” Mr. 


‘Justice Bray, who delivered the judgment 


of the court, said, “would, in our opinion, 
tend to show that the prisoner had com- 
mitted that other offence. It doés not in 
the least depend on the object of the 
Counsel putting the question. The words 
of the Act are not ‘with a view to show: 
they are ‘tending to show.’ Moreover, if 
they do so tend, it is quite immaterial 
whether the evidence would be admissible 


-òr the question admissible on other grounds, 
-As we read ‘the statute, when a prisoner is 


charged with offence A, questions tending 
to prove offenca B are not to be asked . 
unless the proof of offence Bis evidence of 
offence A. If it were otherwise, the protec- 
tion of the prisoner would be liable to be 
destroyed by aside wind.” > 

The appellant in this case had been cone 
victed at the Central Criminal ‘Court upon 
an indictment for obtaining certain value 
able securities, namely, cheques, from one 
D. by false pretences, It was alleged that 
the prisoner had sold various articles of 
virtu to D. under an agreement that he was 
to charge the cost price plus 10 per cent. 
profit; and that, by representing the cost 
to be much in excess of the real cost, he 
obtained from D much larger sums than 
those to which he Was entitled. In cross 
examination questions were put tò the 
prisoner suggesting that in other transac 
tions he had obtained money from D by 
alleging that certain china figures’ were 
genuine pieces of old Dresden china, where 
as he knew that they were not. 

The Court of Criminal Appeal held that 
the alleged false pretences in representing 
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the articles to be genuine old Dresden 
china when they were not so, were entirely 
distinct from these with which the prisoner 
was charged, and that the questions pul 
in cross examination, tending as’ they did 
to show that the prisoner had committed an 
offence other than that with which he 


was charged; had been ‘improperly sllowed ; 


and, inasmuch as the jury must have been 
influenced by such questions and.answers, 
the conviction must be quashed. 

"The general rule applicable to such cases 


was enunciated by Lord Alverstone, O; J. in: 


_Rex v. Bond (95 L. T. Rep. 296; (1904) 2 
K.B. 389) in the: following terms: ‘It is 
‘that, apart from express statutory enact- 
ments, eviderce tending’ to show: that the 
‘accused had been guilty of criminal acts 
-other than those covered by the indictment 
cannot be given unless the acts sought to 
“be proved ‘are so connected with the 
“offence charged as to’ form part of the evi- 
“dence on which it is proved,” In Rez v. 
: Fisher (102 L. T. Rep. 111; (1910) 1 K. B. 
149), Mr. Justice Channell intimated that 
“where it could be shown that the case 
‘involved a question as to’ there having been 
‘gome mistake or as to the existence of a 
“system of fraud; it was open to the prosecu- 


` tion to give evidence of other instances of ` 


the ‘same kind of transaction, notwithstand- 
ing that the evidence might goto prove the 
‘commission of other ‘offences, in order to 


‘negative the suggestion of mistake or in . 


< order to show the existence of a systematic 
. system of fraud. : 
-i In that case the prisoner was charged 
$ with obtaining a pony and cart by making 
‘certain ‘statements. The distinction with 
“which we are concerned at the moment is 
_ brought out clearly in the . following excerpt 
from the'same judgment: “The falsity 
nof: these statements is not proved by giving 
-:évidence. that in other cases the prisoner 


: made other false statements, though it does ` 


-, tend to.show that the prisoner was a swindler, 
. But there is no rule oflaw that swindling is, 
ras regards proof, different from any other 
.. offence, and if a man is charged with 
‘swindling in a particulsr manner, his guilt 
~- cannqt be proved by showing that he has 
:.also swindled’ in some other manner." 
~The court ‘was, therefore, of opinion that 
: the evidence as to the other cases was 
‘inadmissible in that case, because it was 
z not relevant to prove that the accused had 
committed the particular fraud with which 
- he was being charged, in that it only 
. amounted .fo a: suggestion that.i he’was 
z: guilty ofa generally fraudulent disposition. 
apipi Vig oes i dae Ao? : 
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On the otherthand, if-all the previous cages 
had been frauds of a “similar -charaeter, 
showing a systematic course of swindling 
by the same method, the evidence would 
have been admissible. 

In general, no question, it was observed 
by Lord Sankey, L. O. in Mazwell v. 
Director of Public Proséciitions (151° L, T. 
Rep. 477 ; (1935) A. O. 309), as to` whether a, 
prisoner has been convicted or charged or, 
acquitted, should be asked or, if asked, 
allowed by the Judge, who has a discretion 
under: proviso’ (f), unless it helps to 
elucidate the particular issue which . the 
jury is investigating, or goes to credibility, 
that is, tends to show that ‘he is not to ‘be 
believed ón oath. “Indeed,” the learned 


‘Lord Chancellor continued, “the question 


whether a man has been convicted, charged 
or acquitted, evenif it goes to credibility, 
ought not to be asked, if there is any risk 
cf the jury being misled into thinking that 


“it goes notto credibility but to the pro- 
` bability of his having committed the offence 
~of which he is charged.” n 


In that case the appellant had been con- 
victed on two counts of an indictment charg- 


‘ing him with tie manslaughter cf a woman 


and with using an instrument with intent 
to procure miscarriage He was asked 
at the trial whether, on a previous cccasion, 
he had been charged with a similar 
offence, or whether that chai ge had resulted 
in an acquittal. The appellant had put 
his character in issue, and the House ‘of 
Lords, reversing a decision of the Oourt of 
Oriminal Appeal, held that it was impossible 
tosay that the fact that the prisoner had 


‘been acquitted ionia previous charge of 
‘murder. or manslaughter was ‘relevant, : or 


that it tended to destroy his credibility as a 
witness. | h eg GS ee 
One further point bearing upon. ‘our 


- subject may be noted’ in connection‘ with 


this case. The prosecution argued that, 
even if the evidence had been wrongly 
admitted, the prisoner was not entitled 
to have the verdict and sentence set aside 
by reason of the proviso to -section 4 of the 
Criminal Appeal Act, 1907, to the effect 
that the court may dismiss the appeal, 
notwithstanding that they are cf opinion 
that the point raisedin the‘ appeal : might 
be decided in favour of the appellant,’ if 
they consider that no substantial. mis- 
catriage of justice has actually-oceurred. . 
The rule established by” -the’ authorities, 
it was intimated, was ‘that, if' the ‘convie- 
tion twas, to be‘quashed on the ground of 


: mis reception of evidence, the ‘proviso could 


as 
wae a pA 
Sw se aa 


¥ 


‘justice: for. the 


1938 


not operate unless the: evidence objected 
tc wag Of such a fature and the circum: 
stances of the case were such that the court 
must be satisfied that the jury must have 
returned the same verdict even if the evi- 
dence had not been given. Inthe present 
case the appellant had `- brought himself 
within that rule. The fact that he had been 
‘charged some years before with a similar 
‘offence, although the charge led to an 
acquittal, might have been the last ounce 
which turned the scale against him. 

Lord Sankey's judgment concludes with a 
‘passage, the purport of which should be 
-borne in mind in cases involving questions 
“of ‘the character now being considered. 

“If in any case,” it was said, “the evidence 
‘against a prisoner (other than that which 
‘is admissible) is very strong and is 
abundant to justify a jury in convicting, 


zit may well seem unfortunate that a guilty 


man should go free because some rule of 
evidence has been infringed by the 
prosecutor. But it must be remembered 
that the whole policy of English criminal 


‘law has been to see that as against the 


prisoner: every rule in his favour is observed 
“and that no rule is’ broken so as to 
prejudice the chance of the jury fairly 


-trying the true issues. The sanction for 
“the observance of the rules of evidence in 
- criminal cases is that, if they are broken 


in any case, the conviction may be 
‘quashed. Hence the great care which has 
:always been shown by the Court in apply- 
ing the provisions of section/4 of the Criminal 
Appeal Act, 1907, and refusing to quash a 
‘conviction. It is often better that one 
guilty man should escape than that the 
‘general rules evolved by the dictates of 
conduct of criminal 
prosecutions should be disregarded and 


. discredited.” 


In the most recent case in which this 
question has been discussed, Rex v. Cohen 
(sup.), it--was contended that the cross- 
examination: which the appellant had to 
undergo. was open to objection on two 
grounds: as tending to show, first, that he 


„~ had committed another offence, and secondly, 


- that he was of bad character, 


The appellant was‘convicted at the Central 
Criminal Oourt of conspiracy and receiving 
gocds obtained by false pretences. Evi- 
dence was given that he had purchased 
goods from a firm, that the business of that 
firm was not ‘genuine, and that one of its 
members was engaged in a “long firm 
fraud.” The appellant, who kept no books 
of accoynt but relied on certain invoices 
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and receipts, stated in his evidence that 
he had taken no part in the business of 
the firm. He did not put his character in 
issue. 

The cross-examination to which objection 
was taken was as follows: °“(Q.) 
went bankrupt? -(A.) Yes. (Q.) 
did you get your discharge?—(A,) In 
1934 or 1935. (Q) Did you? Just think 
again. Do not you know when you got 
your discharge?—(A ) A year or two ago. 
(Q.) You applied in April, 1934?—(A.) I 
will accept your date if you will give it 
tome. (Q.) You were not discharged until 
1937?—(A.) Possibly so. (Q.) Are you 
telling the jury on your oath that you do 


When 


.not remember that you got rid of your 


bankruptcy last year?—(A.) No, I do not. 
I have carried on my business as usual. I 

1 3 (Q) Having had 
the. disagreeable experience of bankruptcy, 
did it not occur to you to keep books? — 
(A.) The bankruptcy had nothing to do 
with books or no books (Q.) No use at 
all keeping books—it would not make the 
slightest difference?—(A) In my bank- 
ruptey it could not. (Q.)Or in your pro- 


‘sperity? (A.) It would make no difference. 


(Q.) Or in 
same thing. 
Section 158, sub-section (1), of the Bank- 
ruptcy Act, 1914, as amended by section 7 of 
the Bankruptey Act, 1926, provides that any 
person who has been adjudged bankrupt 
shall be guilty of a mis-demeancur, if, 
having been engaged in any trade or 
business during any period in the two- 
years immediately preceding the date of 
the presentation of the bankraptcy peti- 
tion, he has not kept proper books of 
account throughout that period or hag not 
preserved all books of account so kept; 
provided that a person shall ‘not be con- 
victed of an offence under the section if his 
unsecured liabilities at the date of the 
receiving order did not exceed, in the case 
of a person who has not on any previous 
occasion been adjudged bankrupt or made 
a composition or arrangement with his 
creditors, £500, or in any other case £100. 

In the circumstances the Oourt of 
Criminal Appeal held that the argument 
founded on the®-Bankruptcy Act was 
inadequate, but that based on the bonten- 
tion that the cross-examination tended to 
show that the appellant was of bad 
character was accepted. It seemed tmpos- 
sible, Lord Hewart, O. J., observed to give a 
meaning in the context to the words “or 
in your honesty” which would escape the 


your honesty ?—(A.) It is the 
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mischief of suggesting to the jury that, in conviction was, therafgre, 
the matters referred to, the appellant had Law Times, ` i 
been guilty of dishonesty. The appellant's 
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quashed.—The 


Extracts from Contemporaries. 


The Judicial Committee. 

“The fact that the Judicial Committee of 
the Privy Oouncil has again been sitting 
in two Divisions, requiring the attendance 
of most'of the Lords of Appeal, and thus 
necessitating the temporary suspension of 
the sittings of the House of Lords as an 
appellate tribunal, is an interesting remind- 

„er that, despite the efforts in certain of 
the Dominions to restrict, if not to abolish 
altogether, the right of appeal, this right 
is still largely taken advantage of, and, 
indeed, is regarded as highly valuable 

‘among our kin beyond the sea. Every 
now and again the utility of this appeal 
has been canvassed, but, though in some 

respects the right has been restricted, the 
flow of appeals is still considerable. The 
appeal has proved particularly valuable 

‘in questions arising in Canada between 
the Dominion and the different Provinces, 
but, perhaps, the most touching instance 
of its value is furnished by the story 
‘which the late Lord Haldane used to tell 
of a traveller who had penetrated into a 
remote part of India where he-found the 
‘natives engaged in offering up a sacrifice 
to'a far-off but all-powerful god, who had 
just restored to the tribe certain lands of 
which it had been deprived by the govern- 
ment of the day. On asking the name of 
the god who had thus restored to them 
their property, the answer he received 
was this: “We know nothing of him but 
that he is‘a good god, and that his name 
is the Judicial Committee of the Privy 
Council.” As we learn from Professor 
Berriedale Keith's exhaustive work on the 
“Dominions as Sovereign States,” the con- 
dition for an appeal of right is normally 
that the matter in dispute is of the value 
of £500 or upwards, or that the appeal in- 
volves directly or indirestly some claim or 
question respecting property or other civil 
right of that value ;e but, he adds, that 


in some instances a lesser value may entitle, 
an appellant to bring his case before the. 
Judicial Committee. es 


One Judgment Court. 

As is generally known, in proceedings 
before the Judicial Committee, there is 
not, as in other tribunals composed of 
more than one judge, more than’ one 
judgment delivered. We use the word 
“judgment” as bringing out what we mean 
although fully conscious that the word is a 
misnomer; seeing that what the Oommittee 
say and what in other courts would be 
styled the judgment, is merely a statement 
of the reasons arrived at for advising 
His Majesty what answer is to be given 
to the litigating parties. This invariable 
practice of the Judicial Committee has 
sometimes been cavilled at as less satis- 
factory than the rule obtaining in the 
House of Lords and other appellate: courts 
where each member gives, or, at least, is 
entitled to give, his opinion, but there is 
much to be urged in favour of one judg- 
ment only inappeals. The lay parties care 
little or nothing about an elaborate dis» 
cussion of legal problems by the different 
judges, each of them it may be arriving 
at a different conclusion. Dissenting jadg- 
ments, as the late Lord Sumner used’ to 
say, are to be read for professional edifi- 
cation but nothing else, and, in fact, they 
merely cause confusion where clarity is 
specially to be desiderated. ‘Howéver that - 
may be, it is scarcely likely that the time- 
honoured custom by which each member 
of the Court is entitled to give his in- 
dividual views on the subject discussed 
will be departed from, although unfortu- 
nately in not a few cases, with the result.. 
of raising doubts in the minds of the 
profession asto what the law on the par- 
ticular subject really is.—The Solicitors’ 
Journal. ‘ 
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“Accounts — T Suit for — Oficial 
broker's assets in insolvency assigning ` definite 


sum due from latter's principal , and not any ` 


right to one for accounts — Suit by assignee for. 

rendition of accounts for recovery of sum assigned, 

competency of. 

Where, what was assigaed by the Official Re- 
ceiver of an ex broker's assets to the plaintif was 
‘a definite sum of Rs, 2,600 due -from the latbar's 
“principal and not a right to sue for accounts, if 
any, for the recovery ‘of.a Specified sum thus assign- 


ed, 8 suit for accounts does ` not Tie. JAINI 
Brosens & Oo. v, SHANKAR LAL : Lah. 176: 
ie -Acts—General. y kan 
PuOTEG: 


A6t. 1850 XV iI ` See JUDIOIAL OFFICERS’ 
TION AOT. ` 
“—— 1860 —KLYV, See PENAL CODE, 
*—— 1861—V. Sze Porice Aor. j 
-— 1863—XX., SEE RELIGIOUS ENDOWMENTS ACT. 
-— 1865—lli. SEH CARRIERS AOT. 
- — 1870—VII. See Cover Fess AoT, 
.—— 1871—]. Ses CATTLE Trespass AOT, 
~ 1872—J.. Sze Evipenog Aor. . 
. oo 1872-—IX., Suz Conrraor Act, ` 


— 1877—1. Ses Srzorrio RELIEF AOT, 
—- 1879—XVILL. BEE LEGAL PRACTITIONERS AOT., 
—— 1832—1V. SEE TRANSFER OF PROPERTY Act, 
—— 1882—V. Bem BASEMENTS AOT. 
~—— 1830—KAlll. ER TELEG8&APaY AOT. 
»—— 1887—VIL, See SUITS VALUATION AOT. 
— 18871 14. “Sup PRovINGIAL NMALL Cavse Courts 
AOT, 
. —- 1890 ~viti, See GUARDIANS AND Wanps Aor, 
-—— 1890—-1X. Sst RAILWAYS Aor. 
——-1804—I, SEE LAND ACQUISITION AOT, 
— 1895—XV. Ses UROWN Grants AOT, 
—— 1897—X. BEE GENERAL ULAUSES Aor, 
-—- 1893—YV. BBE ÜRIMINAL PROCEDURE JODE, 
—— 1894—11, See Stame Aor. 
- — 18)9—IX,. Sue ARBITRATION AOT. 
—— -1903—V. See Orvin PROOEDURE CODE. 
> —— 1908—IX. SEBs LIMITATION AOT. 
—— 1908—XVI. Sue REGISTRATION Aor 
— 1909— 111. Sze PREBIDENOY Towns INSOLVENCY 
: Act, < 
— 1912—IL. . Suz Co-opgRaTive SOOIETIES AOT. 
— 1913—VII, SEE UOMPANIES AOT. i 
—— 1914— VIII. Sze Moror Veutoues Aor, 
—- 1920.—V. Sze PROVINOIAL INsoLvENoy AOT, 
—— 1920—-XIV. See OdARITABLE AND RELIGIOUS 
: Trusts AOT. . 
— 1922—XI. Sis Income Tax Aor. 
~ — 1923—VILE See WORKMEN'S UOMPENSATION AOT. 
—— 1924—Y[1.. -SEE ORIMINAL TRIBES AOT. 
—~ 1925—X XXIX. -SEE SUOCESSION AOT. 
—— 1926-—XXXVIII. Sep BAR Covunorns AOT. 
— 1980--111. Ses SALE or Goons AoT. 
- — '1931—XXIII. ` Sen Press (ÈMERGENOY Powsrs) 
. Ac ` 
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Receiver of ex- 


“Act” 


Acts—Generai—coneld. 
1933— 11. See PLEDGING or CHILDREN’S Lasou È 
~- AOT. 


= 1933—XVII. Sze WIRELESS TELEGRAPHY Aor, 


~= 1934— XV. _ SEE SUGARCANB AOT. 
` Acts— -Bengal. 


Act 1859—XI. See BENGAL Lanp REVENUE SALES AOT 
~—— 1837 — 11. SER BENGAL PUBLIO GAMBLING AOT, - 


`, —— 1885—VIII. See BENGAL TENANOY AOT 
.—— 1897—V. SER BENGAL Estates PARTITION Acr.. 
, ——_ 1913—III- Sen BENGAL PUBLIO DEMANDS RECOVERY 


AoT. 


koreae 1923—JII.. Ses OALOUTTA MUNICIPAL Aor. , 
*___.°1932—XV. Sze BENGAL MUNIOIPAL AOT. 


—. 1936-—VII. Sse BENGAL AGRIOULTUBAL DEBTORS’ 
AoT, 2 


_Acts—Bihar and Orissa. 


1903—VI. Sez Cuota NAGPUR Tenancy AOT. 
—_ 1938—111. Ben BIBAR MONEY LENDERS Act. 


_ Acts—Bombay. 


: A E i -_ B Orvit Oovats Act. | 
1813 -X. - See Oatus Ar. pi Act 1869: XIV.. -Ser BoMBAY o 


a 1874—IlI. Sen BOMBAY HEREDITARY OFFICES Act 


-= 1879—V, SER Bompay Land Revenon CODE. 


—— 1879—XVIL See DEKKHAN AGRIOULTURISTS' 
: RELIEF ACT, 
—— 1887—IV. Sez BOMBAY PREVENTION of GAMBLING 
AOT., 


—— 1905—I.: Szz BOMBAY Courr or Warps ACT. 

—— 1924—X1lI, SEE BOMBAY ÜHILDREN AOT. 

—— 1925—V. Sex BOMBAY PREVENTION OF ADULTERA- 
TION AOT. 


“Acts—Burma. 


18698 —11, Sse BURMA FERRIES Act. 
1898—11]1, Ses Burma MUNIOIPAL,AOT, 
1927—V1. Sze Burma CO-OPERATIVE SOCIETIES 


AOT. 
Acts—cC, P. 
[ a— NI, Sus O. P. Tenancy AOT. 
ae TL Seg O. P. LAND REVENUS AOT. 
—— 1922—11. Ses Ü. P. MUNIOIPALITIES AOT, 
— 1933—II. See O.P. DEBT UONOILIATIJN AOT. 


Acts—Madras. . 


I. Ser Mapgas VILLAGE Oourts AOT.. . 
ii 1802 Zyn. DEE Noes Crry O1vin OourTs AQT.s 


> 


a 1895~JIL See Mapras HEREDITARY VILLAGE 
OFFICES AOT. 
—— 1897—1V. See MADRAS SURVEY AND BOUNDARIES 


AOT. 
—I. Ser MADRAS ‘Court or WARDS AOT. 
T Suz Mangas [states LAND ACT. 
1920 —V. Sse MADRAS Nees MONIOIPALITIES 
or, 


i 


pater 
yama 


Acts—Madras—concld, 
Act 1930—111. Sze MADRAS GAMING Aor. 
—— 1933—XXIL See Monnas MARUMAKKATHAYAN 
oT, 
man 1937—X. See MADRAS PROHIBITION Aor, 


: Acts—Punjab. 


Act 1872—IV. See PUNJAB Laws Aor. 

wwe 1887—XVII. Seu PUNJAB Lanp REVENUE Act, 

waman 1911— 111, See PUNJAB MUNICIPAL AOT. 

—— 1913—I, Sze PUNJAB PRE-EMPTION AOT, 

—— 1920—I, SEH PUNJAB LIMITATION (Custom) AOT. 

——— 1995—VIIL See Sixx Gurpwaras AOT. 

-—— 1934—VII. See PUNJAB RELISE or INDEBTED- 
NESS AOT, ; 


Acis—U. P. 


1886—XXII. Sre Oupa Rent Aor. 

1916— 11. Sge U. P. MUNICIPALITIES AOT. 
1926—IL], See Acra TENANOY ACT. 

1934—XXV. See ÜU, P. Enoumsrerp ESTATES 


Act 


AOT. 
—— 1934--KXXVII See U. P. AGRIOVLTURISTS' 
RELIEF AOT. 
—— 1936—III. Ses U, P. Stamp (AMENDMENT) AOT. 
Statutes. 


Stat. 1861 (24 & 25 Vic. Ona. 104). See Hiesa OuuaTs 
(INDIAN) Aor. 

an 1861 (44 &45 Vio, Cu. 55). SEE ARMY AOT. 

— 1911 (L1 & 2 Gro. V, Om. 46). SEE COPYRIGAT 


Aor. > 
—— 1915 (6&6 Gro. V, Cu, 61) Sex Government or 
‘ INDIA AoT, 
= 1919 (9 & 10 Geko. V, OH. ai). SEE GOVERNMENT 
a OF INDIA Act. 
sn 1935 (25 & 26 Gro, V, Un. 42%), BEE GovERNMENT 
or INDIA Aor, 


Administration. Sre Insolvency 797 
Suit for — Drawing oy preliminary aecree 

— Subsequent duty of Court — No supplementary 

decree can be passed, | 

After a preliminary decree for administration has 
been drawn up, nothing moreis requireu irom the 
Gourt beyond giving directione tone administra- 
tor or the Kecelver, or whoever it was who was in 
charge of the estate, as to the lines the adminis- 
ration ought to take; and the only other dec.ee 
which can be passed in the administration 
is*the final decree, which would declare thur the 
estate has hetn administered and which would allot, 
out of the assets remaining in the banas of the 
Qourt or the admjnistrator, the various shares tu 
the parties entitledto receive them, A Court can- 
not, therefore, pass a supplementary decree upon 
an application of a creditor atter passing tue pre- 
limınary decree. A. T. N. A. T. UbOOKALINGAM 
UŁLETTIAR v. Ko MAUNG GYI kang, b44 
Surety to uuminisiration bond—W kerner has 

right of absolute discharge Jrom Lond —Lower of 

Court to grant reties. 

A surety to an aaministration bond has no ab- 
solute right to get a discharge from his bond on 
the ground of maladmimistration on the puit of 
the administratrix. Such a surety bond ig Lol i 
the nature of a coutiuuing guarantee, and not 
thereiore, subject lu the provisious ois. 150, Uunliact 
Act, 1614, but the Court is nut powerless tu giuut 
reuubf in agsuitable case. The mutter is to be Cor- 
sidered on the facts and circumstances vf each case 
by. the Court, and the Oourt may make such oruers 
thereafter as the facts and circumstances may cull 





joy, £RobLaD Onanpga v, PARAN Chandra Cat. 800 
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Adverse possession. Sre Hindu Law 946 

Essentials of—-Test "of — Conductifg school 

in temporary sheds and giving lectures on vacant 
land, if can create adverse possession. 

The possession of the wrong-doer to avail hiin must 
be’ adverse in its character, importing a denial of 
the owner's title in the property claimed. The 
Possession cannot be adverse unless it is held 
in such circumstances as are capable in their 
nature of notifying mankind that the party is on the 
land claiming it as his own, openly and exclusively.- 
There ought to be nothing equivocal in a pos- 
session which is relied upon as a bar. The testis, 
are the acte of the person in possession such, as to 
be irreconciable with the rights of the true owner ? 
Possession to be adverse must be notorious, exclusive 
and hostile, 

The kind of possession which will be sufficient 
in one may not be sufficient in another. In the 
case of ,vacant land, the same kind of possession 
cannot be expected as in the case of an occupied land 
or building. Even apart from some slight acts of 
possession, the principle of law that possession follows 
title would apply to a case of a vacant land. The 
owner would be consideredas being in possession so 
long as there is no effective intrusion, 

The mere acts of conducting a school in a temporary 
thatch shed constructed on a vacant site and deliver- 
ing lectures there and holding of meetings there does | 
not constitute possession necessary for creating 
adverse possession against the owner, MAKINA 
Atowarya PATRUDU V. JALALUDDIN SAHIB Mad 301° 


— Jagir land—Long uninterrupted possession 
of jagir land without rent or conditions in full 
sight of jagirdar evidenced by permanent build- 
ings constiutes adverse possession. 

Long and uninterrupted „possession of jagir land, 
without rent or terms or conditions, in the sight 
of the jagirdars, evidenced by permanent houses 
and not temporary hutments constitutes adverse 
possession in the full sense of that word. ARAB 
JHANGLU V. PANJABSGAH YAKUBALISHAE Sind 690 


Agra Tenancy Act (Ill of 1926), ss, 132, 45— 
Suitjor arrears of rent — Court, if can fix rent 
—FProper procedure for plaintiff. 

Courtisnot competent to fix tbe rent ina suit for 
arrears of rent, ‘lhe suit for arrears of rent can only 
be decreed ifthe rent is fixed from before. If the 
rent is unsettled, the proper course for the plaintiff 
isto havethe rent first fixed by bringing a suit 
under s, 45, Agra Tenancy Act, and after having got 
the rent fixed, he should sue for arrears of rent under 
8.134 of that Act. KUNDAN V. JAWAHAR SINGH 

All. 434 

——— S5, 224, 230—Suit by superior proprietor 
against wyerior proprietor yor recovery of sum 
aue on account of malikana, whether cognizable by 
Civil or Revenue Court. = 
Where a superior proprietor files a suit against 

an inferior proprietor for recovery of a eum of 





money due on account of maitkana, the suit is 
cognizable by a Revenue Court and not 
Civit Court. civil Cours has no jurisdiction 


under s. 233, U., F. Land lievenue Act, 180i. The 
sum cf money claimed by the plamtil amounts to 
rent due to nim as such within the measnivg cot 
5. 224, Agra ‘Tenancy Act, aud a suit for iis recovery 


would uct be cognizable by Civil Court under 
8. 230, Agia Benancy Act. “buaGwaN SINGH V. 
JMRAT DINGH All, 455 


Allahabad High Court Riles, r. 3-A. SEH 
Goverment of india Acu, 149d (Z5& yö Ueo, V Ch 
42), 8. 223 668 
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Amendment—Pleadésigs—Party obtaining adjudi- 
cation in respect of certain relief and arguing 
case in respect of it in appeal—Whether can seek 
to abandon relief to sawa court-fee. 

Tt is always in the discretion of the Court whe- 
ther to ellow an amendment of the plaint or the 
memorandum of appeal or to refuse it. A party 
cannot be allowed to abandon a part of his claim 
in order to save himself from payment of court-fea 
after he has obtained an adjudication in respect of 


“it from the trial Oourt and after he has argued his _ 


case in respect of it in the Court of Appeal. 
Teno. Husan v, USMAN ARMED Oudh 635 
Pleadings—Plaintiff obtaining adjudication 

on relief—If can seek its deletion by amending 

> plaint, in order to save court-fee ; 
The plaintiff should not be allowed to save him- 
gelf from liability for payment of the court-fee 
after he has obtained adjudication of the trial 
Court in respect of a certain relief and in respect 
of which he argued his case in appeal by seeking 
its deletion by amending the plaint and the memo- 
randum of appeal. IBNUL HASAN Vv, Usman AHMED 
Oudh 615 


Appeal — Withdrawal— Appellant, if can with- . 


draw appeal as of right--Limitations for—Proper 

course, i ; 

There being no express provision in the Civil 
Procedure Code as to the withdrawal of an appeal, 
the correct rule is that the appellant is entitled as 
of right to withdraw his appeal, provided that the 
respondent has not acquired any interest there- 
under. But if the respondent has obtained any 
rights under the appeal, it is not open to the 
appellant to withdraw his appeal without permission. 
Where the Court has no jurisdiction to allow him 
to do go, The propercourse ina proper case is to 
transpose the parties, making the respondent ap- 
pellant, and the appellant respondent. But the 
Court is not bound to adopt that course in every 
cise where the appellant withdraws. Daonpo NARAYAN 
BUIRALKAR v. ANNAJI PANDURANG Koxatnor 

Bom. 463 

Arbitratlon— Agreement to refer dispute to arbi- 

tration—Subsequently one party accusing other of 

fraud—The other can ask Court totry matters 

affecting his honesty in open Court—Court can 
stay arbitration proceedings, 

“When subsequently to an agreement to refer a 
dispute to arbitration, one: of the parties accuses 
the other of fraud and invokes a clause in the arbi- 
tration, the other party which is charged with fraud 
can ask the Court that matters which affect his 
honesty and integrity should be decided in open 
Court andthe Oourt has discretion to stay «rbitra- 
tion proceedings. Latpas Lixsams Dasv. J. D. 
ITALIA . Mad. 761 
———~ Award, Sge Civil Procedure Oode, 1903, 

s. 47(2) 547 
Award — Objection to—Proceedings postpon~ 
ed, Judge being busy in other work—Petitioner absent 

on subsequent date and order to proceed ex parte 
passed — Application by petitioner on subsequent 
date to set aside ex parte order — No replication 
filed by respondents till then—Ex parte proceedings 
heldcould be set aside. 

An application to file the award had been made 
against the petitioner. The petitioner filed his 
objections to the award but the District Judge could 
not proceed with thé matter because he was engaged 
in other work. On a subsequent date the respondents 
admitted that they had to file the replication but it was 
not filed and the petitioner did not appear. On a sub- 
sequent date also the petitioner§did not] appear and 
ex parte proceedings were taken against him and the 
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gtponed to certain date. On that date 
pase titioner did appear ani asked for the setting 
aside of the ex parte proceedings, The respondent 
had not filed the replication till then: | 
= Held, that as the petitioner appeared before any 
final order was passed against him, except an order 
to proceed ex parte ageinsthim, he was entitled to 
the proceedings being set aside. Jiwan Ram v. 
Motor AND GENERAL FINANOB, Lrp, DELAT Lah. 601 
One of ja ha iga oe all stttings— 
er affects validity of award. 
eae of ae arbitrators was not present at all, the 
aittings, that would affect the validity of tke T 
anv, SANTADHAR A 
pina AN Act (X of 1899}, 8. 2—Award 
relating to mortgaged property situated at Sialkot 
—District Judge at Amritsar, if can make order 
filing it. 
Though 





a. 2, Arbitration Act, does not expressly 
refer to provision of the law, contained in s, 16, 
Civil Procedure Oode, the implication is obvious 
when it states where the suit could be instituted. 
The Court of the District Judge at Amritsar held 
had no jurisdiction to make an order filing the 
award, the mortgaged property involved in which was 
situated at Sialkot, inasmuch as if the subject- 
matter submitted to arbitration were the subject of 
a suit, the suit could not be instituted at Amrit- 
aar. Gopr OHAND v. Kazan UBAND Lah, 240 
Army Act, 1881 (44 & 45 Vic. Ch 58). Seg 
Ojvil Procedure Code, 1908, s60 — _793 
Attestatlon—What is valid attestation—Evidence 
Act (I of 1872), s. 68—-Mortgage—Valid attestation 
should be .proved— Document admitted without ob- 
jection —Mortgagee, if absolved from proving valid 
E oE witness must either see the execut- 
ant siga orhe must receive from the executant an 
acknowledgment that the executant has signed the 
deed. Further the attesting witness must sign the 
deed in the presence of the executant, These 
requisites must be established by any evidence before 
attestation can be said to have been proved. 


d the Jaw, 8 bond is not- a mort- 
oe ‘bond unless it is attested by two 
witnesses. Whether the mortgagor objects or 


agee in order to succeed in his suit 
Bok emerges? must establish that there was 
aP a tango bond. This he can do by producing 
the bond in Court and by proving it agcording “to 
law under s. 68, Evidence Act. The mere fact that 
the document was admitted in evidence without 
objection does not absolve the mortgagee from 
establishing that there was Ge valid. mortgage. 
BRIKARI OBARAN DAS v. SUDHIR URANDRA “Ga ea 
_ to arbitration complaining of mtscon- 
A ea pat of arbitrator and irregularities in 
procedure, failing to prove them, having opportunity 
to do so—It cannot subsequently urge that award 
it hee akak be the result of the misconduct of the 
arbitrator, or if the procédure of the arbitrater, be 
materially irregular, it has to be set aside by taking 
appropriate proceedings ; it is not a nul. rai 
Tf a party to arbitration which complains of mis- 
conduct on the part of the arbitrator and of material 
irregularity in the procedure, fails to prove the al- 
legations even when it had an opportunity of doing so, 
it is not open to such party to urge subsequently that 
the award js a nullity. Dacca Oo-opsRative INDUS- 
TRIAL UNION, LTD. V. Dagoa (Jo-oPERATIYS SANKHYA 


Supa Samity, LTD. Cal. 363 


a 
y 
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Ball—Power of High Court to grant—Accused 
- committed on serious charge by competent Magis- 
< trate—High Court should not lightly release accused 
~ on bail, - i 

Although the High Court can admit to bail a 
person who fas been committed on serious charges, 
yet in a case where after an exhaustive en- 
quiry the accused has been committed by a com- 
petent Magistrate on grave and serious charges re- 
lating. to non-bailable offences, the High Court 
should not lightly enlarge him on bail, Mousruppin 
Lat BADSHAH v. EMPEROR _ Lah 632 (b) 


Bar Councils Act (XXXVIIIl of 1926), s, 10—Pro- 
-- fessional misconduct— Advocate engaged to file suit 
> employing unregistered clerk and giving plaint to 
- him for presentation—Clerk not filing suit—Advo- 
` cate not ascertaining whether plaint was filed— 
" Dispute compromised between parties—Advocate 

getting refund for unused stamps but not returning 
~ that money to client and also failing to account for 

- money taken for other expenses — Advocate held 

* guilty of gross misconduct—Legal Practitioner— 
| Misconduct. 

An Advocate was engaged to file a suit. The 
‘Advocate had employed an unregistered clerk to 
help him and the plaint in the suit was handed over 
to him for presentation. The client had given the 
Advocate certain amount for his fees, for stamps and 
other incidental expenses. The clerk, however, did 
not file the suit and the Advocate did not take care 
to ascertain that the suit was filed and thue allowed 
his clerk to cheat his client. The dispute was sub- 
sequently compromised between the parties and it was 
agreed that the suit should be withdrawn, The 
Advocate subsequently applied for the refund of the 
unused stamps purchased for the suit but failed to 
return the money to his client and also failed to 
account for the money he had taken for other 
incidental expenses : < 
“ Held, that the conduct of the. Advocate amounted 
to gross misconduct In the matter of O.,4 BARRISTER- 
AT-LAW Rang. 398 S B 
Benaml—Benami purchase— Essentials to be proved 

—Evidence not sufficient in England may be sufi- 
- cient in India. : 
< In order that a property may be shown to be 
benami, it isnot only necessary to show that it was 
purchased by another's money, but it is also necessary 
to show that it was purchased by that other benamt. 
THe circumstances in India are such, thehebits of 
society are such, that evidence which might not 
be sufficient in England to show that the property 
was benami would be sufficient in India. VIRANBAI 
v PARMANAND JHANGALDAS Sind 801 

transactionBenamidar, rights of. 

A benamidar is entitled to .enforce whatever 
rightg he possesses under his deed.  ALAGAR Rasa 
v. NARAYANA RAJA Mad 205 


Bengal Agricultural Debtors’ Act \VIlof 1936), 
. 88.1(3), (2), 34, 2 (9), 8 —Areas mentioned ins, 1 
` (3) if must be administrative or judicial districts 
. —Sub-ss. (3) and (2)of s. 1 must be read together 

—Notice under s. 34—-Any Civil Court in Bengal 
. whether bound to issue stay order even if no part 
‘of Notified area lies within its jurisdiction ~Civil 

Court, if can investigate question whether applicant 

-is debtor within meaning of 8. 2 (9)—~Residence of 
debtor gives jurisdiction te Board—Residence of 
creditor és immaterial, 

The areas mentioned in sub-s. (3) of s.1, Bengal 
Agricultural Debtors’ Act, need not be administra- 
tive or judicial “districts,” and the fact that 
hitherto the areas notified by the Local Government 
liave been 
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be regarded as an accident. Under the Act the 
Local Government can notify an area, the entirety 
of which lies within the limits of the administra- 
tive district, but which does not inciude the whole 
of such district, or they may notify an area 
lying partly in one district aud partly in another. | 
. The main intention of the Act is that the 
habilities of certain debtors shall be ascertained, . 
“settled” and recovered through the agency of 
Settlement Boards to the exclusion of the Civil’ 
Courts. Such being the intention, the Act should 
be construed, if possible, in such a way as will 
carry it into effect equitably and reasonably. 
Sub-section 3) of s. 1, Bengal Agricultural Debtors’ 
Act must be read in conjunction with sub-s. (2) 
of thesame section. Read together, the sub-sections 
mean that until an area is notified, no Debt 
Settlement Board can be established therein, but 
when this hag been done, all Oivil Courts in 
Bengal are to treat the proceedings of such a 
es in accordance with the provisions of the 
ct. ; f 
Hence on receiving a notice under s. 31, Bengal- 
Agricultural Debtors’ Act, any Oivil Ocurt in 
Bengal is bound to issue a stay order even ifno 
part of the notified area lies within its territorial, 
jurisdiction, 8 
A Qivil Court cannot investigate a question as 
to whether an, applicant is a debtor within the 
meaning of s. 2 (91, Bengal Agricultural Debtors" 
Act. It is, at any rate in the first instance, for 
the Board, subject to such right of appeal as the 
Act gives, to determine whether it can exercise, 
jurisdiction over any particular applicant. e 
It is the residence of the debtor that gives, 
jurisdiction to the Board. It is immaterial where 
the creditors reside, or where the debts were- 
contracted. Nursinapas TuNsookpas 9, CHOGEMULL 
Cal. 529, 
———— $.2(9). Sex Bengal Agricultural Debtors’: 
Act, 1936, s. 113) (2) 529 
_—_— s, 8. Sze Bengal Agricultural Debtors’ Act, 
” 1936, s. 1 (3) (2) . 529 
——-— 8.12. Sze Bengal Agricultural Debtors’ 
Act, 1936, 3 34 1001 
—— 5, 34. fez Bengal Agricultural Debtors’ 
Act, 1936, s 1 (3) (2) 529 
———— 8.34— Property sold in execution and 
purchased by decree-holder for sum less than. 
decretal amount—A pplication under 'O. XXI, r. 90, 
Civil Procedure Code (Act V of 1908) dismissed for. 
default—Application under O. IX, r.8 ands. 151, 
Civil Procedure Code (Act V of 1908) dismissed and 
sale confirmed—Notice under s. 31 issued—No: 
evidence that notice was received before final order 
— Proceedings held could not be-stayed. Bete 
The property of the judgment-debtor was sold in 
execution of a money decree and was purchased by 
the decree-holder for a sum lesser than the decretal 
amount. An application by the judgment-debtor 
under O, XXI, x. 90, Civil Procedure Code, was dis- 
missed owing tohis failure to appearon due date. 
He then filed his application under Ò. IX, r. 8, and 
s. 151 of the Code on January 28, It was disrnissed 
on March 13 and the sale was confirmed on March 15. 
In the meantime the judgment-debtor had made an’ 
application to Debt Settlement Board, anda notice 
under s. 34, Bengal Agricultural Debtors Act was 
issued. There was no evidence that the Court 
received the notice on March 13 beforean order was 
passed : . an 
Held, that further proceedingsin execution of the- 
decree could not be stayed.. The mere fact that thé + 


Vol; 178] . 
Bengal Agricultural,Debtors’ Act—concld. 


price paid for the property was not sufficient to ex- 


tinguish the whole debt made no difference. 
RAMENDRA Nata MONDAL v. DHANANJOY Ber 
at. 


———— 8. 34-~Saleinerecution of money decree— 
‘Application under O. XXI,r. 90, Civil Procedure 
Code (Act V of 190%), to have it set aside— 
Agreement that money would be paid within specified 
_ time, otherwise sale to be confirmed—No payment 
made — Matter referred to Nebt Settlement Board 
~-Further proceedings in execution, if can be 
-stayed, 

The judgment-debtors' properties were sold in 
pursuaneé of a money deoree. An application under 
O. XXI, r. 90, Civil Procedure Qode, was filed by the 
opposite party to have the sale set aside. It was 
agreed between the parties that if the amount men- 
tioned in the application due under the decree, was 
paid within a specified period, the sale of the pro- 
perty would be set aside, otherwise the sale would 
“be confirmed. No such payment was made but when 

the case came up for final disposal, an application 

was made stating thatthe matter hag been referred 

to the Debt Settlement Board, and on this ground the 

sey was applied for and granted by the Subordinate 
udge : 

: Held, that the order passed by the Judge was with- 
out jurisdiction and it could not be supported, 
JAGABANDHU GOBINDA Oranpra. PROBHAT CHANDRA 
Roy OHoUDHURI Firem v. Buusar Berart Cal, 344 (a) 

s ss. 34, 12— Parties if should be keard under 
s. 12, before issue of notice under 3. 34—Issue 
of. notice before consideration of application under 
8. 1°, if premature. 





“Tt is not neceesary before the issue of the notice 


under e. 34, Bengal Agricultural Debtors’ Act, that 
a date and place for the consideration of the 
application must be fixed under s, 12, or that notice 
of such date must be given tothe parties and the 
parties heard. Notice under s. 34, issued beforethe 
application is considered under s. 12 is not pre- 
mature and it is incumbent on the Civil Court on 
receipt of such notice, to make an order for stay. 
The issue of a notice under s. 31 almost at the 
initial stage of the pruceedings does by no means 
prevlude a decision at a later stage of the question 
as to whether the applicant is a debtoror as to 
whether the application conforms to the require- 
ments of the Ast, at the instance of any of the op- 
posing parties. A notice under s. 31 is more in the 
nature of an interim order. Such an order may in 
many cases have to be made at the very first stage, if 
the object of the Act is not to be ‘defeated. An 
interim order of this description from the nature 
of things is made ex parte. When the parties do 
appear latur on, on receipt of notices, it will cer- 
tainly be open to them to’ challenge the propriety of 
that order if they can, If they doso, it will then 
be the duty of the Board to consider the matter end 
ifthe Boaid finally finds that the application was 
not a proper or valid application under the Act, 
either because the applicant was not a debtor or on 
any other grounds, the application will be dis- 
missed; and along with that, any notice under s 34, 
which may have been issued will automatically cease 
to have any effect. JOGESH CHanpra CHAKRAVARTY 
v. MADESH ULaNpRA CHAKLADAR Cal. 1001 
——- 8,40, Sez Oivil Procedure Code, 1908, 

-g 115 172 
Bengal Estates Partition Act V of 1897), s. 81 
—Defendants having two capacitics one aa land- 
lords and other as raiyats, allowing partition ta 





‘proceed on certain -basis and getting advantage- 


GENERAL INDEX : AH 


Bengal Estates Partitlon Act—concld. . 


under it—If can subsequently turn round and 

say that their rights as raiyats had been interfered 

with and that assessment of rent unders. 81 waa 
illegal. 

The defendants were parties to thepartition pro- 
ceeding both in their capacity as the landlords of 
the village and also as ratyats. The defendants - 
allowed partition to proceed onthe basis that the 
rent for the land held by them as raiyats was at 
an enhanced rate. They themselves got assets in 
respect of their own share on the basis of that 
rent. They raised no objection whatsoever: 

Held, that having got the advantage of an en- 
hanced asset forthe purposes ofthe partition and 
having allowed the plaintiffs-landlords to get their 
takhta on that basis, they could not subsequently 
be allowed to turn round and say that the rent 
which was fixed by the Collector under s. 81, 
Bengal Estates Partition Act, was illegal, Krsuorz 
Raman Prasad v Hanuman SINGH Put. 567 
Bengal Land Revenue Sales Act (XI of 1859), 

8, 36—Object andjapplicability of— Property pur- 
chased at revenue sale during suit on mortgage 
of property, by benamidar of mortgagor—Mort- 
gagee, if can file suit for declaration that sale was 
fraudulent and benamidar got no title as against 
rights of mortgagee—S, 36, if applies to the case. 

The object of s. 36, Bengal Land Revenue 
Sales Act, is that with the view of discourag- 
ing benamt purchases at sales, the Legislature 
says that a suit to oust the benamidar shall not 
lie, The section evidently contemplates this, that 
the purchaser having elected to make his purchase 
in a benami name,then wishes to come into Court 
to have it established that the’ purchase was a 
benami one and to have the benamidar ousted by 
the Court, and that appears to be what the Legis» - 
lature intendsto prohibit. The sectionis not to be 
construed as meaning that where a creditor of 
the real owner has to bringthe property to sale, 
the sham title ofthe benamidar may be set-up- 
againetthe purchaser. That would be making this 
provision, which was intended to discourage fraud, - 
an instrument of fraud, In such a case the property 
may be attached and səld as the property of 
the real owner. 


During the pendency of a mortgage suit, there 
wis default by the proprietors, who were the 
mortgagors, in payment of land revenue, as a 


result of which the entire estate was put up for 
sale under the Bengal Land Revehwe Sales Act, 
1859, It was knocked down at a price of Rs. 17 
and odd, the bidder being a benamidar of the 
mortgagor. The mortgagees obtained their pre- 
liminary moitgege decree and the benamidar took 
out delivery of possession in pursuance of his 
auction-purchase and followed it up by taking 
mutation of his name in the Collectorate Register 
D. The mortgagee instituted a suit claiming a 
declaration that the revenue sale was altogether 
fraudulent and was, as against the plaintiffs, void 
and inoperative, that the plaintiffs’ mortgage lien 
was notextinguished, ani that the plaintiffs could 
put the disputed property to sale for the satis« 
faction of their preliminary decree, The lowes Uourt 
decreed the suit declaring that the revenue sale 
in respect ofthe disputed mauza was fraudulent 
and inoperative against the plaintiffs and that the 
defendant second party had acquired, no title as 
against the plaintiffs and that the plaintiffs were 
entitled to proceed against the disputed mauza 
in satisfaction of their mortgage decree. In appeal 
by the defendant it was contended that on the 
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findings, the plaintifis could not be given the relief 
asked for, that if it be conceded that the mort- 
gage lien ofthe plaintiffs could not be extinguished 
by the transactions entered into, a declaration 
ofthis sort coyld not be granted, because s. 36 of 
the Revenue Sale T.aw barred a suit to oust the 
certificate purchaser Therefore, it was contend- 
ed that the plaintifs might be entitled to an 
order directing the defendant to reconvey the 
property to defendants first party, or the plaintifis 
might be entitled to get a decreeon their mort- 
gage in the presence of defendant second party 
as defendantto a mortgage suit: 

Held, that s 36 had no application tothe case 
and the decree of the lower Court and the reliefs 
granted were correct. O ATDRAD. ARI Lan v. B.:ac- 
WATI PRASAD Pat. 357 
s. 37--Incumbrances and under-tenures, 

distinguished—Right of purchaser to annul under- 
tenures—After onnulment under-tenures cease to 
exist and so does charge upon it—Bengal Survey 
and Settlement Manual, r.41!—Whether deals with 

-annulment of under-tenures—Bengal Tenancy Art 

(VIII of 1885), s. ll4-—Scope of—Liability, if 
on those who are landlords, tenants and occupiers 
from time to time—Interpretation “of Statutes— 
Zemindari sold under Act X1 of 1859— Purchaser 
annulling under-tenures—His liability for unpaid 
balance of costs of preparation of Record of Rights 
of estate which had been apportioned before pur- 
chase and annulment. 

Section 37 of Act XI of 1859, distinguishes be- 
tween incumbrances and under-tenures. Enoum- 
brances are wiped out by the sale; in the caso of 
under-tenures the purchaser is entitled to avoid 
and annul and it is only on his doing so 
that he can eject all under-tenants. 

When the purchaser, under s. 37, of Act XI of 
1859 of the entire estate elects to avoid and annul 
under-tenures, they cease to exist. The power under 
the section is in the most absolute terms, subject 
only to the express exceptions set out in the section. 
It seems incontestable in principle that when an in- 
terest charged is avoided and determined, the charge 
* upon it ‘must also cease and determine, There can- 

not bea charge upon nvthing. The charge depends 

on the existence of the interest charged, just asan 
under-leass depends on the head lease and falls when 
the latter falls or is forfeited. 

Rule 414, Bengal Survey and Sottlement Manual 
does: not purpgrt to deal with s case of the annul- 
ment of under-tenures but only with death, trans- 
fer or abandonment. Abandonment cannot be 
eonstrued as including annulment. 

The contention thatthe liability imposed under 
s. 114, Bengal Tenancy Act, is not upon those who 
are landlords’ tenants or occupiers at any specified 
time but upon those who are landlords, tenants 

-and occupiers from time to time so long as any part 
of the apportionment is outstanding would involve 
among other difficulties reading into the section 
words which are not expressed, namely, from time 
to time. The Court cannot put into the Act words 
which are not expressed, an@ which cannot reason- 
ably be implied on any recognised principles of 
construction, That would bea work of [egislation 

not of construction, and outside the province of 
the Court. 

The purchaser ofa zemindart estate soli under 
the provision? of Act Xlof 1:59, for the recovery 
of arrears of land revenue isnet liable, after he 
Las annulled under s. 37 of Act XI of 159, the 

ndei-tenures, for the unpaid balance of tho costs 
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of the preparation of a record of rights of the 
estate, which had been duly apportioned on the 
patnidars of the estate before the purchase by him 
of the estate and the ann iment of the under- 
tenures, Kumar KAMALABANJAN Roy v. SEORETARY OF 
STATE For INDIA PC 472 


Bengal Muntcipal Act .XVof1932), ss. 39-B, 
43, 36— Order on petition under s. 36—High 
Court, if can interfere—Government of India Act, 
1935, (25 & 26 Geo. V, Ch. 42), s. 224. 

Where a Court passes an order on a petition 
under s. 38, Bengal Municipal Act, setting aside the 
election and directing fresh election, the provisions 
of ss. SLB and 43 of the Act, are sufficient to 
debar the High Conrt from making any order by 
way of interference with that decision. Nor can 
the High Court interfere under s 224, the old s. 107, 
Government of India Act. Bon BEHARI MUKHERJEH 
v. MAKHAN LAL MUKRERJEE Cal. 848 (b) 
Bengal Public Demands Recovery Act (I of 

1913), ss. 34,9, 10, 37—Petition under s. 9— 

Suit under s. 34, before decision, is premature— 

Where fraud is a'leged, independent suit lies. 

Tf the certificate-debtor has filed a petition under 
a. 9, Bengal Public Demands Recovery Act, he can- 
not bring a suit until after the date of determina- 
tion of that petition. Consequently, a suit under 
s. 34, before such decisicn will be premature. Put 
by the terms of s. 37, the certificate debtor where 
fraud is alleged is not limited to a suit under 3. 34 
of the Act but can bringa suit independently of 
ita provisions. Harsuamuk::1 DASI v. NABA KRISHNA 

OY Onouppury Cal. 941 
Bengal Public Gambling Act (li of 1867), 8. 11 

—Personson their way to race-course-—Possessing 

racing guides and notes on horses — Inference that 

they were taking unauthorized bets, if justified, 

Having raciag guides and notes on horses Joes not 
necessarily justify the inference that the persons 
possessing them were taking unauthorized bets. It 
is not unlawful for men to possess racing guides and 
notes on horses specially when they are on their way 
to the race-course to attend the races, PRAFULLA 
Kumar MUKHERJEE V. EMPEROR Cal. 412 


Bsngal Survey and Settlement Manual, r. 414 
—Whether deals with annulment of under-tenures, 
See Bengal Land Revenue Sales Act, 1859, a at 

Benga! Tenancy Act (VHI of 1885), ss. 5 (5), 
50, 26-J—Tenant, if must hold 100 standard 
bighas under one and same tithe—Dispute as to 
whether certain tenancy existed before Permanent 
Settlement — Landlord producing documents filed 
with Collector in proof that tenancy did not so 
exist—Tenant producing chiistas referring to pre- 
vious chittas made before Permanent Settlement— 
Both documents held, stood on same footing and 
were admissible—Dectsion on application under 
s. 26-J, if operates as res judicata—Civil Pro- 
cedure Code ‘Act V of 1908} s. 11. 

There is nothing m s. 5 (5, Bengal Tenancy 
Act, which supports the suggestion that the tenants 
must hold 100 standard bigkas under one and the 
same title 

Plaintiff sued for a declaration that he had a 
permanent right at a fixed rent to certain lands 
end for an order that landlord shold return to him 
the landlord's fee Which the plaintiff had been 
ordered to pay under s 28-J, Bengal Tenancy Act. 
The landlord in order to prove that the tenancy 
did not exist priorto Fermanent Settlement, produced 
documents which had been filed with the “Collector 
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for the preparation of Permanent Settlement in 
which they stated various tenures and tenancies 
held under them on which no mention was made of 
the jamas in suit. The plaintiff filed chittas of 
1215, made by the then tenants which referred to 
previous chittas made before-the date of the Perma- 
nent Settlement. It was argued that the tenants’ 
chittag were inadmissible in evidence : 

Held, that the documents produced by the lang- 
lord and the documeuts produced by the tenant 
stood on exactly the same footing. The mere fact 
that the landlord's documents had been filed in 
the Collectorate did not make them any better evi- 
dence on their behalf; and if both sets of docu- 
ments wero rejected, there was no evidence which 
would rebut the presumption under s. 50, Bengal 
Nenancy Act. Both sets of documents were, there- 
fore, admissible though made by the respective par- 
ties without notice to the other side under s. 13. 

Section 2é-J, Bengal Tenancy Act, says that the 
landlord may recover bis fee by an application and 
under s. 11, Civil Procedure Uode, no question of 
res judicata arises unless there has been'a suit 
Therefore, it appears that the Legislature by direct- 
ing that an application should be made, intended 
that the decision of that application would not 
operate as res judicata. Apart from s. 1l, Civil 
Procedure Code, no question of res judicata can 
arise in connection with summary proceedings, un- 
less of course the Legislature has made express 
provision on the point. Keis.. NA UHANDBA Muxuge- 
JEE v. MANIK LAL MUKHERJEE Cal. 892 


s. 26-F—Deposit of money — Applicant 
having money with him at time of making applica- 
tion—Money actually deposited in treasury on next 
day—Delay due to rules of procedure—Appiication 
held not time-barred, ne , 
The exact moment when the money was received 

in the treasury, a matter over which the applicant 

has no control, is quite irrelevant, The real point 
to discover is whether the applicant had the money 
with him in Court at the time of making the 
application. Under the rules of procedure for depo- 
siting, money into a Government treasury, it is 
often impossible to have it done upon the actual 
day when the application is made. Wor example, 
the treasury may not even be open in some places, 
lt would be ludicrous to hold thatthe application 
is time-barred when the applicant brings the 
money with him andthe delay in getting it into 
the treasury is sclely due to the rules of procedure 
or possibly some supineness on the part of a clerk, 





MONILAL PAL v. GUUR Unanpea Das Cal. 1008 
8. 26-3. See Bengal Tenancy Act, 1809, 
s, 5 (5) 89z 





ss, 38,148—Rent, abatement of —Detertora- 

tion of soti—Productiviry depending on irrigation 
—Want of irrigation and productivity going down 
— Deterioration, 1] permanent—Custom making tt 
incumbent on landlord to maintain trrigatwna— 
Suit Jor rent—Tenant should show loss due to 
neglect of landlord— keduciion of rent, if can be 
granted—Landlord not giving wm suit for tent 
correct area and rental—Since sutt, iandiord 
parting uith mauza~—Sutt, if bad~Decree thut 
would be passed, nature of, 

Under s, 33, Lengal Tenancy Aci, abatement of 
rent may be claimed when the soil of the holdiag 
has without the fault ofthe raiyat becume perma- 
nently deteriorated by a uepdsit of sand or other 
specilic cguses, sudden or gradual. The deteriora- 
tion which is contemplated by thie section is a 
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deterioration of the soil which must be more or 
less of a permanent character. Where, however 
the productive capucity of the land depends on 
irrigation, the mere fact that for want of irrigation 
the land does not yieldas much protluce ag it did 
bofore, will not amount to a permanent deteriora- 
tion of the soil. At tha same time it must be re- 
cognized that where it is shown that asa result of 
some local custom or by contract the landlords are 
not entitled to receive thefull rent unless they 
miintain the irrigation systemin good order, suit- 
able relief can be given to a tenant even in asuit 
for rent, For this purpose, however, the case whe- 
ther itis based on custom orcontract must be 
clearly made out inthe pleadings and supported by 
proper evidence. A tenant may also in certain cir- 
cumstances make a counter-claim for damages 
when he has sustained any loss owing to the 
omission on the part of the landlord to carry out 
his obligation to him or the tenants in general. 

The landlords had, since the institution of the 
suit for rent, parted with his interest in the mauza. 
The suit did not correctly state the rental and area 
in tenant's possession, lt was contended that the 
suit was bad under s. 148, Bengal Tenancy Act : 

Held, that as the plaintiffs had since the suit 
parted with their ihterest in the mauza any decree 
which might ba passed in the suit would have 
uuder the law the fource of a money decree only. 
This being so the plea of the defendants that the 
plaintifs’ suit must fail, because the areaand the 
rental had not bean correctly stated by the plaint- 
iffs could not be sustained. There was no reason 
why the pluintiffs should not be awarded a decree 
in respect of such amount as might be found to 
be dua from the defendants. Somusuwar Nata SINGA 
v. RaguBans LAL 495 
——— S$. 50, See Pengal Tenancy Act, 1885, 

s, 5 (5) 892 
S.a 104—Surrender of permanent lease and 

taking os new one for 99 years from Government, of 

same estate—Subsequent survey and settlement and 

increase of rent — No objection under cle. (E), (G) 

or (ll; of 8, 10i—Sutt for declaration that assess 

ment was legal — Settlement Officer held, was 
entitled to assess rent, 

The Government granted a permanent lease to the 
predecessors of tne parties in respect of certain 
estate. ‘Thereafter, the lessors created certain perma- 
nent tenures at tixed rent under the above permanent 
lease. The tenures were held by themstlves, There» 
after the Guvernment offered certain terms to the 
lessors whereupon the lessors surrendered the 
permanent lease at a fixed rate given to them and in 
place of the same they took from Government a lease 
tor 99 yeais of the same estate, When the term of 
94 years was over, there was a cadastral survey and 
settlement under Ohap. X, Bengal Tenancy Act, and 
asa resulb the revenue was increased. The tenants 
after some years brought a suit for declaration that 
the assessment of rent made by the Settlemegt Oficer 
was Without jurisdiction and illegal : 

led, that the Settlwment Officer was entitled tg 
settle rent under s. 104, Bengal f'enanvy Act and as 
the pa:ties did nut object under s, 102 (4), (Gfor (Hy, 
the rent seitled must be deemed to have been cor- 
rectly settled and to be fair and equitable. Roy 
BATINDRA Nat. CaouDuury v. Roy HARENDRA , Naru 
ULOUDHURY * Gal, 335 
———— 5, 105—Suit to set aside decree for enhance» 

ment of 1ent~Heirs of deceased decree-holder 

must be impleaded. 

ln a suit to set aside a decree for enhancement of 


` stago. 
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rent, the decree cannot be set aside in the absence of 
the beirs of one ofthe decree-holders who is dead, 
HARSHAMUKHI Dastv. Napa Kersana Roy O..oupsury 
Cal, 941 

—~————- 8. 114—Scope of—Liability, if on those 
who are landlords, tenants and occupiers from 
time to time. SEE Bengal | and Revenue Sales Act, 

1859, s, 37 _ 472 

8.146-A (3)—Suit under — Requirements 
of all sub-clauses must be satisfied otherwise decree 
passed amounts to money decree, 

According to the literal meaning of the words in 
gub-s. (3) of s. 14€-A, Bengal Tenancy Act, the 
gub-clauses cannot be read disjunctively. 

Consequently ina rentsuit under s. 146-A (3), the 
tenure cannot be said to be fully represented unless 
the requirements required by all the four sub-clauses 
of the section are fulfilled and a decree passed in 
such a suit muat be regarded as a money decree, 
OLANDEAKANTA Bat MUNSHI», SAHARALI SABIKA 

Cal. 923 

173, 174—Auction-sale—Application 

get aside ona ground of applicant's purchase of 
portion of interest of under-raiyat—Transfer 
anvalid, landlord's consent not being obtained— 

Possession not given to applicant—Sale held could 

not be set aside. ` 

An auction-sale of an occupancy holding cannot 
be set aside under an application under s, 173 
and s. 174, Bengal Tenancy Act, on the footing 
that the applicant had purchased a portion of the 
interest of an under-raiyat, when the purchase is 
invalid being a transfer without the consent of the 
Jandlord and the applicant is not given possession 
of the property, SRISH CHANDNA MANDAL v. BISHNU 
Papa MANDAL Cai, 204 
Bihar Money Lenders’ Act (lli of 1938), 5. 12 — 

Whether affects rights in pending actions. 

Section 12, Bihar Money Lenders’ Act, has-not taken 
away the vested right of the litigants in pending 
actione, be they at the trial stage or at the appe.late 

BIBI SHAIMA V., BANK oF BISAR, LTD. Ur. APRA 

Pat, 383 
— 55.16, 17—Civil Procedure Code(Act V of 

1908), O. XXI, r. 66—Ss. 16 and 17, if repugnant 

to 0. XX1, r. 66 as amended by Patna High Court 

—Gorernment of india Act, 1985, (25 & 26 Gea V 

Ch. 42), s. 107 (2)—Assent of Governor-General or 

signification of the pleasure of His Majesty— 

Applicability of 8. A6—Lmecution proceedings 

before ane after section came into force Object 

of s. 101 (1) and (2), Government of India Act— 

Sch. VAI, List Ill, Item 4), Government of India 

Act—Concurrent legislative subjects—Civil Pro- 

cedure, meaning of — Whether includes law of limi- 

tation. 

In order that two provisions of law may. be called 
repugnant to one another, they should be so contradic- 
tory that it will be impossible to carry out both of 
them : in other words, if one says “do” and the other 
says “do not”. a. 

White O. XXI, r. 660f the Code of Civil Procedure, 
as it stands after the amendment by the latna High 
‘Gout, provides that the vurt ehall nut enter any 
estimete of the value of the property in the saie pru- 
clamation other than the value, if any, given by the 
deciec-holder and the jJudgment-debtor und requires 
jt not to vouch for the co.retncess of either, 8. 16 
read with & 17 of the Muney Lenders’ Act, enjoins tle 
Court to estimate the valueamd mention it in the sale 
proclamation, such value being of such a binding 
character that the property cannot be sold for a lesser 


$s. 





price except under certain specified circumstances. 
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In other words, the Court is to vouch for the absoluté 
correctness of the value as fixed by it, : 

Section 16 which should be read with 8. 17, i8 
repugnant to O. XXI, r. 66, Oivil Procedure Code, 
and since the assent to the Bihar Money Lenders’ Act, 
was given by the Governor and it was not reserved 
for the assent of the Governor-General or for the 
siguification of the pleasure of His Majesty its pro- 
visiong are void. ey 

In other words the matter relating to the execution 
of decree and gale proclamation was a matter in- 
cluded in the Oode of Uivil Procedure on the date 
the Government of India Act was passed. The exist- 
ing Indian Law in this connection is O. XXI, r. 66 of 
the Uode of Civil Procedure as amonded by the High 
Court and as it stood on April 1, 1937. The law 
subsequently enacted by the Provincial Legislature 
which is contained in ss. 16 and 17 of the 
Bibar Money Lenders’ Act is repugnant to it, and 
not having assented to either by the 
Generulor His Majesty is void. 

Section 16, Binar Money Lenders’ Act, does not 
Override contracts or previously passed decrees or 
orders of the Court. 

Section 16 of the Money Lenders’ Act, prescribeg 
procedure for the sale of the prop2rty of the judg- 
ment-debtorand the prucedure wo be followed in 
pending cases, when a new procedure is prescribed 
by law, willbe according tu this new rule so faras 
itis upplicable and nos according to the old rule. 
On a reading of the section, it is quite clear that in 
those execution cases whicn on July Lô, 1938, were ab 
a stage When the properties were not sold, the sale 
must be according to the procedure laid down in that 
section provided of course that the section 18 not 
void, Similarly by subsequent amendment provisions 
of 58. lê to lo (both inclusive) ot the Money Lenders’ 
Act, shall apply and shall be deemed to have always 


Governor- 


applied for proceedings in executions arising out of 


suits referred to in sub-s (1) of s, 3 whether such 
proceedings were instituted betore or after the said 
sections came into force, 

The object of s. 107 (1) and (2), Government of 
India Act, is to make the Governor-General or His 
Majesty the co-ordinating authority in respect of 
Uoncurrent Legislation to avoid conflict between 
a Provincial Act and an existing Indian Law or 
Federal Legislation. 

item (4, of List III in Sch. VII, Government of 
India Act makes civil procedure a Uoncurrent Legis- 
dative subject. (ivil Procedure includes Law of 
Limitation and all matters included in the Oode of 
Uivil Procedure as it stood on the day the Govern- 
meat of India Act was passed. In other words, all 
matters whether relating to procedure or not includ- 
ed in the Uode of Uivil Procedure on the date of the 
passing of the Guyernment of India Act are Uon- 
Current Legislative Subjects. The words “and all 
matters, &c., do." enlarge the subjects of Concurrent 
Legislation by including every matter included inthe 
Uode of Uivil Procedure on tue date of passing of the 
Government of dudia Act, VISHWANATH NARAYAN 
SINGH v. HagtaaR GIR Pat. 279 
Bombay Children Act (XIH of 1924), ss. 3 (a), 

(GC), 2¢—~Accused, child and youthful ojfender— 

When can be committed to prison under s. 42. 

W bere the aucused 19 a Child within the provisions of 
cl. (a) of s. 3, Bombay Uhildren Act, aud is a youthful 
offender within th meaning of cl'c), the Court can 
only lawfully commit the accused to prison under the 
provisions of s. z4 gf the Act stier 16 certifies that 
the buy 18 so unruly or of so depraved character 
that he is not aft person to be sent toa cerbilied 
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r~school and that none of the other methods by 

=arhich a case may be legally dealt with is suit- 

«ble. Empzror v. Kavro MIZARI Sind 126 (a) 

- 8. 22. Bee Bombay Children Act, 1924, 

s. 3 (a), (0) 126 a) 

mbombay Civil Courts Act (XIV of 1869), s. 8— 

Suit for accounts valued at Rs. 200 before Second 

e Glass Sub-Judge—Decree passed over Rs. 5,000— 
Appeal, forum of, 

__ In asuit for accounts valued at Re, 200 and tried 

wy a Sub-Judge of the Second Olass, the appeal lies 

othe District Court and not to the High Court, 





although the decree passed is for over Rs. 5,000. 
JOPAL TRIMBAKRAO OHANDWADKAR v. OnIMABAT PRA- 
SHAKAR NAGPURKAR Bom. 116 


ombay Court of Wards Act(I of 1905), ss. 15, 
16. Sez Bombay Court of Wards Act, 1905, s. 44-A 

; 381 

——— S8. 44-A,15,16—Power under s. 44-A, 
to call for documents, whether to be exercised 
only for purposes of ss, 15 and 16—Court of 

Wards party to civil suit—Whether deprivei of 

such power. 

The Oourt of Wards is not rendered powerless 

nd unable to act in protection of the ward's 
estate only because a claimant to that estate chooses 

o file a suit in a Oivil Court, nor can it be held 
hat the Court of Wards is empowered to call for 
documents only when an enquiry under s. 15 or 

E; 16 of the bombay Gouit of Wards Act, is pend- 
ing. Section 4!-A of the Act gives the OUourt of 
Wards power to call for the production of docu- 
«ments for the purpos:s of the Act, not only for the 
purposes of 8, 165. or s. 16 of the Act. What the 
purposes of the Avt ure, are clearly to bə ascer- 

mtained from s.4 and other sections of the Act. 
TAKaTRAM TULSIDAS AMBWANI v, Empzror Sind 381 
Bombay Hereditary Offices Act (lil of 1874), 
8.5—Coninuance of landsin same family for 
generations, tf shows permanent tenancy. 

Mere length of enjoyment or the circumstances 
that lands have been in practice continued in the 
same family for several generations is no proof of 
permanent, tenancy. The mere continuance of an 
arrangement which ig beneticial to both ` parties 
can hardly be madethe foundation of a right to 
hold the land permanently, BABASAHEB APPASA EB 
BIRNADGOUDA V, LAXMANAPPA Ramappa KALIMANI 

Bom. 854 
8.5—Improvement and spending money by 
tenant, if shows permanent tenancy. 

The spending of money on developing and im- 
preving the lands would be the natural result of 
the landlord's policy of non-interference. It may 
give rise toa claim for compensation on eviction, 
but it does not seem to be avery good ground for 
holding that the tenancy is permanent in law. 
BABASAHEB APPASAHEB BIRNADGOUDA vV. LAXMANAPPA 
RAMAPPA KALIMANI Bom. 854 

2 s 5—Khata opened in name of tenants in 

inamdar's book—Tenante, if permanent lenants. 

There are no doubt differences of treatment between 
the so-called khata kuls andthe tenancies of the 
sheri or khas kamat lands which show that the 
former are privileged tenants. It by mo means 
follows, however, that the privilege extends to per- 
manency oftenure. The fact that a kata is opened 
in the name of the tenants in the tramdar’s books 
is by no means conclusive ofthe fact that they are 
Permanent tenants, BABASAHEB APPASA: EB SIRNAD- 
GOUDA v. LAxMANAPPA Kamappa KALIMANI Bom. 854 
——— 8, 5+-Mortgage or sale by khata tenants, if 

Proves permanent tenancy, 
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Mortgages and even sales of lands by khata ten- 
anta is part of the privilege of these tenancies. 
That would not prima facie prove that the tenancy 
is in lawa permanent one. BABASAHEB* APPASAHEB 
Sienapaoupa vy, | AXMANAPPA Ramappa KALIMANI 

Bom. 854 
mn $. 5—-Permanent tenancy is inoperative 
beyond lifetime of watandar. 

A grant of aright of permanent tenancy is an 
alienation within the meaningof the Regulation XVI 
of 1827, and the Watan Act, and is inoperative 
beyond the lifetime of the watandar. If the law 
prohibits alienations and the particular transaction 
is an alienation within the definition, it is pro- 
hibited, and it is not for the Courts to consider the 
question whether it is beneficial or not to the estate, 
BABASAHRB ÅAPPASAHEB SIRNADGoUDA Y. LAXMANAPPA 
RAMAPPA KALIMANI Bom. 854 
o S 5—Watan lands—Permanent tenancy— 

Whether ceases on death of grantor—Acceptance 

of rent—Grantee, if becomes permanent tenant. - 

A permanent tenancy of waian lands ceases on 
the death of the grantor, the grantee becomes a 
tenant on sufferance or on acceptance of rent from 
him a tenant from year to year—not a permanent 
tenant, BABASAHEB APPASA:EB SIRNADGOUDA v. 
LAXMANAPPA Ramappa KALIMANI Bom. 854 


Bombay Land Revenue Code (ActV of 1879)’ 
8] 83—Permanent tenancy—Claim to, if can be 
based on local custom. i 
The claim to permanent tenancy may be based un 

local custom if it be properly proved, BABASAHEB 

APPASAHEB BIRNADGOUDA v. LAXMANAPPA RAMAPPA 

KALIMANI Bom. 854 

m S. 84—Tenant refusing notice sent by 
registered post—Service held proper. 

All that s. 84, Bombay Land Revenue Code, re- 
quires the landlord to do isto give to the tenant a 
notice in writing, and where the evidence shows 
that he did so, both by post and through the vil- 
lage officers, there is proper service of the notice 


though it is refused by the tenant. BABASAHEB 
APPABAHEB SIRNADGOUDA vy. LAKMANAPPA RAMAPPA 
KALIMANI Bom 854 


Bombay Prevention of Adulteration ActV of 
1925), s. 4 (1) (a)—Proprictor, a sleeping 
partner-- Liability of—Purchase by public officer 
as such—Offence, tf committed. 4 
A proprietor of a shopis liable for tle sale of 

adulterated food sold in his shop even when he ia 

a sleeping partner, for it is not only the actual 

salesman who is responsible and who can be con- 

victed under the Actfor sale of adulterated food, 

Even when a purchaser of adulterated food isa 
public officer, an offence under s 4 (1) (a), Bombay 
Prevention of Adulteration Act, is committed in 
respect of adulterated food purchased by him as 
such public officer. GOBINDRAM JAMIATRAI V. KARAOSI 
MUNICIPAL CORPOBATION Sind 119 
s. 12 (1) — Complaint addressed to Bench 

of Magistrates as such—Verification of complaint 

signed by one Magistrate only—Whether means 

that they were not stiting as Bench. . 

In Hyderabad (Sind) the Magistrates who con- 
stitute the “b” Bench are Magistrates of the Second 
Class only when sitting together asa Bench and 
when sitting singly they are Magistrates omly of the 
Third Ulass, 

Where the record shows that the complaint was 
addressed to a Bench of Magistrates as such; 
from the mere fact that upon the verification of the 
complaint itself, there is only the signature of one 
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Magistrate, it by no means follows that two Magistrates 
were not present sitting as a Bench on the case. 
LILARAM LADAKMAL v. WADHUMAL ASSUDOMAL 
$ Sind 648 

8. 13 (1)— Summons not applied for within 

30 days of granting of certificate by analyst — 
Defect whether mere irregularity or fatal to 


case, 

Section 13, Bombay Prevention of Adulteration Act, 
should be considered separately as regards ita two 
‘gub-sections because sub-s, (1) relates to a condition of 
time, and tl at if it can beshown that a summons was 
not applied for within 30 days of the date of the grant 
of the certificate by the public analyst that would 
be fatal to the prosecution case, for time once gone 
je gone beyond recall. Thisis nota mere irregularity 
which can be cured. It isafatal defect in the pro- 
ceedings in limine. LILARAM LADAKMAL v, WADHUMAL 
ASSUDOMAL Sind 648 
m S, 13 12,—Omission of date from summons 

whether mere irregularity which can be cured. 

Although it is desirable indeed that the provisions 
of s. 18 (2), Bombay Prevention of Adulteration Act 
should be closely followed, that the name of the com- 
plainant should be given, the name and place fixed 
jor hearing should be shown, it cannot be beld that 
if, for instarce, the date be omitted from the sum- 
mons, that cculd be said to be a fatal flaw in the 
proceedings. All that cen be said is that it isan 
urregulazity which canbe cured, if necessary, by an 
issue of amended summcus and by the Magistrate 
allowing such adjournment as the omission of any 
particular from the summons may seem to require so 


ss to give the accused the notice in the summons to 
which he isentitled, LILARAM LADAKMAL p. WADED 
MAL AssUDOMAL Sind 648 


Bombay Prevention of Gambling Act (IV of 
1887), $.12 (a)—Accused travelling in train 
arrested— Wagering chits and money representing 
winnings which accused intended to distribute at 
some other place, found in his possession — Con- 
viction under s. 12 (a), if warranted. 

Where an accused travelling in a train is arrested, 
he cannot be convicted under s. 12 (a) for being 
found in possession of wagering chits and money 
representing winnings which the accused intended to 

*distribute at some other place, unless those winnings 

are showy to be winnings of gaming in a public place. 

JIMPEROR V, SOMABHAI GovINDBHAI Bom. 588 F B 


88.12 (a), 3—Conriction of being reason- 
ably suspected to be gaming—Propriety—“Gaming 
in public place"— Essentials for. 
lt would be a remarkable departure frem the 

accepted principles of criminal justice if the mere fact 

“of being reasonably suspected by a Police Officer 

were to be held sufficient to justifya conviction of a 

criminal offence. Aman may be arrested cna 

reasonable suspicion of gaming in a public place but 
he ‘can only be convicted of the offence at which 

8. 12, Bombay Prevention of Gambling Act is aimed, 

piz., actual gaming in public. 
dVhen the Courts aie concerned with a paiticular 

form of gaming made punishable under the Act and 
the charge is based on one of the ancillary acts in 
the definiticn, seme convection ought to be shown 
betweemthat act and the particular form cf gaming 
which is the subject of the charge. The words ‘in- 
tended to aid o1 facilitate’ the various acts described 
must be read as ancillary tothe general words of the 
definition. Eefo.e convicting a man of aiding or 
facilitating an act it must be shown that that act has 
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taken place and that itisan offence. If it be proved 
that gaming has taken place ina public pl4ce, then» 
anyone who is shown to have aided or facilitate 
such gaming is guilty, although he has not himself 
taken part in the actual gaming But it is im 
possible to convict a person under this statute kie | 
aiding or facilitating an act when the act itse 
which he has aided or facilitated is not shown to be 
a criminal act. But if the charge is gaming in a 
public place and the only act alleged is one which» 
facilitates the distribution of profits of some other 
kind of gaming, the ancillary act cannot be said to 
form part of the offence charged, unless it is an overt 
act which itself amounts to gaming in public within 
the intendment of the section. To put in a nutshe 
though the distribution of the winnings of gaming. 
and any act facilitating the same is gaming, it is 
not gaming in a public place, unless (a) the winnings 
are the winnings of gaming ina public place, in 
which case the mischief aimed at has been com- 
mitted somewhere, or (b) the distribution or aneil- 
lary act is itself public. EMPEROR v. SomaBHai 
GovINDBdAL Bom, 588 F fe 


Burma Co-operative Societles Act (VI of 1927), 
s. 50(2) (f)—Rules made under—Burma Co 
operative Societies Rules, (1931), r. 15—~Jurisdic- 
tion of Civil Courts is barred in respect of 
disputes contemplated by r. 15. 

Rules made by the Local Government unde» 
power conferred by s. 50 (7) (f', Burma Co. 
operative Socicties Act, take away the jurisdictiow 
of the Civil Courts in respect of disputes contem- 
plated under r. 15. H,G. Day v. BANGALEE YOUNG» 
Men’s Co operative CREDIT Society, Ltp. 674 F Bad 
Burma Ferries Act (Ilof 1898), s. 12—R. 4-A, 

framed under s 12 is ultra vires. 

Rule 4-A of therules framed under s 12, Burma 
Ferries Act, is ultra vires, S .we Puongv CHAIRMAN, 
Distrior CounoiL, Meraur Rang. 445 
— 88, 15, 12—Rules, framed under s. 12, 

T. 4-A— Plying for hire”, meaning of—Personm 

waiting on bankor instream regularly for hire» 

by public, whether plying for “heir a ferry.“ . 

A person is said to ply for hirea ferry when he 
waits cr attends onthe bank or in the stream re- 
gularly, (that is to say, not uninterruptedly, for it 
might be done periodically, but regularly in the 
sense of repeatedly, making a business of it), for 
hire bythe public orlay anybody who chooses to 
employ him to cross the river or convey goods 
across the river. Suws Prong v, Ouateman, DISTRIOT 
Oounoin, MERGUI Rang. 445 


Burma Municipal Act (lil of 1898), s. 229 (g) 
—Rules under—Burma Municipal Rules, (1934), 
Chap VI, r.24—Breach of the rule, if makes 
contract void. 

Per Roberts, O. J.—Rule 2t of Chap. VI of the 
Burma Municipal Rules framed under s. 229 (g), 
of the Buima Municipal Act, was made generally, 
for the guidance of committees and public officers 
in all matters connected with the carrying out of 
the Act: and that means that it has a directory 
‘and not a mandatory significance and, therefore, a 
breach of this rule dces not make the contract 
void. Š 

Per Sharpe, J.—The rule was either under s, 71, 
and beyond tht powers of the Local Government 
to make, or, at least it was only directory, if made 
under 8 X29 (g!,.and the breach of the rule does 
not make the contract void and the parties cannot 
escape liability under it, MUNIOIPAL COMMITTEE 
Myavunamyav. Paw Haina Rang. 817 
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surma Munlclpal Rules, (1934), Chap. VI, r. 24 
Sre Burmja'Municipal Att, 1898, 5 229 (g) 817 


mirmese Buddhist Law — Adoption — Adopted 
child should be brought up by adoptive parents or 
there should be evidence to show factum of 
adoption, keittima adoption—Evidence of ~Tests. 

Tt ig by no means essential that, in these days 

least, children should live with thoir adoptive 
irents; nor is it essential that if they donot do 
the proof of adoption should be deemed incom- 
kite. But inthe case of young children, it is a 
xual characteristic of adoption that the up- 
mcinging of the children adopted should be under- 
mken by the adoptive parents and that where this 
« not done, one must look carefully at the sur- 
sunding circumstances to see whether, when the 
ormal characteristics have been departed from, 
mere is still sufficient proof of the factum of adop- 
«on remaining. 

Keittima adoption may be proved either by evi- 
«once of a ceremony ona particular date of giving 

d taking in adoption, or by evidence of a course 
k conduct which cannot be explained on any other 
asis than that the children had been adopted 
‘ith a view to inherit, The acid test is that the 
Miildren should leave the family of their natural 
marents and join the family of their adoptive 
marents and consequently, it seems to me that in a 
ase keittima adoption, it is essential that the adop- 
we parents should, from the date of the adoption 

ake themselves responsible for the upbringing 
ke the children. U Ba Tuaune v. Daw Oo Rang. 830 
Adoption~Keittima and apatitha forms— 

Dividing line between—Nature fof evidence 

Keittima form—Onus of proof. ; 

The dividing line between keittima adoption and 
patitha adoption must be the question of inten- 
Won to inherit; and that intention must be given 
fiect to in such a way as to secure a measure of 
«ublic notoriety or attention, 

‘It cannot be said that no proof of ketttima adop- 
sion should be considered satisfactory if establish- 
«d upon oral evidence alone, There is no kind of 
«équirement as to the nature of the evidence 
orthecoming., All that the Judge has to do is to 
30 whether from oral, documentary or circumstan- 
ial evidence from all the different elements at his 
“isposal, he can infer that intention and that 
uotoriety which the law demands as being con- 
istent with keitttma adoption and keittima adop- 
jon alone, 

Though the initial burden of proving facis sufficient 
«establish keittima adoption undoubtedly lies on the 
weittima claimant, nevertheless, as in every other 
nuestion of fact to be proved before the Court, 
hat burden shifts from time to time during the 
rial as each point is reached at which, ifno more 
əyidence were given, the one party or the other as 
ihe case may be, would surceed and, ia the long 
sun when evidence is given on both sides, the Court 
ks left with the evidence as a whole and the sur-. 
wounding circumstances to judge from. Ma Pu Tu 
w Mauna Ba SIN Rang. 700 


~ Dedication to nuns—Modern nuns, whether 
die civil death—Gift to nuns must conform with 
provistons of Transfer of Property Act. 

The modern nuns are little more than lay devotees: 
they do not undergo any ordination and are not 
regarded as dying a qivil death: they are under 
no disabilities with regard to money*°and property. 
A dedication to uuns cannot, therefore, possibly be 
made and, any gift to a nun must certainly con- 
form to the provisions of the Transfer of Property 
Act. Daw Serf v, Ma Mat Ma -cu ; 


Wr bita 





- parent to the second marriage, as 


Rang. 232- 
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Dhammathats — Former marriage — Two 
contemporaneous marriages subsisting ~- One fcon- 
tracted earlier, is former —Inheritance—Burmese 
male contracting two marriages — Both wives alive 
at same time—Children jrom former» marriage 
~~Their parents predeceasing their step-mother— 
Step-mother dying leaving neither child nor direct 
descendants—Children of former marriage whether 
heirs of her separate property, 

Two contemporaneous or overlapping marriages 
may be described ag former and latter, the former 
being that which was contracted earlier and the 
latter being that which was contracted later, where 
the two marriages subsist for some time side by side, 

When a Burmese Buddhist male has contracted two 
marriages and both wives have been alive at the same 
time, the children of the first marriage in point of 
time, whose parents both prédeceased their step- 
mother, are heirs of their step-mother in respect of 
her separate property, when there are no children or 
direct descendants of the step-mother. Maune THEIN 
v, Maune Nyro SBIN Rang. 883S B 

Inheritance. See Burmese Buddhist Law— 
Dhammathats 883 

Inheritance—Share of children of first 
marriage in payin property brought to second 
marriage, as against second wife, 





Where a Burman Buddhist leaves surviving 
him his children by a former marriags and 
alsə his second wife and his children by her, 


the children of the first marriage are entitled to 

three-fourths of the payin property brought by their 

against their 

step-m ther on their father’s death Ma E Nyon v. 

Daw Ma Get Ring. 200 

~ Kyaungtack is sanghita property Presi ling 
monk of such property if cin evist @ mink merely 
on ground that latter chillenjes his position as 
poggalika 9 uner, 

A kyanngbuik is a sanghika proparty and not 
poggilika property. Such proparty does not belong 
to any particular parasa Or group or sact; it partakes 
of the natureof public religiou: property. When a 
kyaung becomes vacant, thera is nothing wrong ina 
monk who comes peaczably in, to dwell inthe kyaung, 
The presiding monk or asayalaw of a sanghika pro- 
perty may, itis trus, in certain circumstancas, evict 
a monk whois guilty of misconduct. But he is not 
entitled to evict a monk marely on the ground that , 
the latter challenges his positionas a poggalika | 
owner of the property, in absence of anye proof of 
misconduct on such monk's part or of such behaviour 
as would rend:r his evichion fromthe kysungtaik 
desirable, i 

[Dosirability of formulating schemes for pagoda; 
and kyaungtaiks pointed out} U EINDAWBATHA v. 
U ZANEINDA Rang. 566 
Marriage—Two coutemporaneougs marrjagas, 

Seg Burmeso Buddhist Law—Dhammathats 

883 
Sources—Duty of Courts in Burma, to deduce 
general principles of Common Lawof Burma ftom 

Dhammathats. a5 

The task of the Courts of British Burma has been, 
and still is, to deduce from the ad hoe decisions 
compiled in the Dhammathats © general priaciples of 
the Common Law of Burma whichare in accordance 
withthe habits and customs of the Burman of 
to-day. Mauna Toxin v. Mauna Nyo ayn ° 

Rang. 883 S B 
C. P. Debt Conciliation Act (of 1933), s. 4. 
` ©. P. Debt Conciliation Act, 1933, s. 21 268 
65, 21, 4—zecution Court, if precluded 
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from confirming execution sale held prior to ap- 

-plication by debtor under s. 4—8. 21, if applies to 

persons not applying under s. 4. 

The object of the O. P. Debt Conciliation Act is the 
settlement or adjustment of debts owed by agricul- 
turists and in the settlement of the debts any in- 
terest which arises in favour of a third party should 
not be disregarded. The word ‘proceedings’ oceurr- 
ing in s. 21 ofthe Debt Conciliation Act must be 
understood as referring to those proceedings in 
which the decree-holder and the judgment-debtor 
alone areconcerned and its meaning should not be 
extended to cover a case of an auction-purchaser. 
The proceeding relating toconfirmation of sale 
cannot be overridden by any other provision of law 
unless there ls an express provision controlling or 
impairing the effect of r, 92 of O.XXI, Civil Proce- 
dure Code. Consequently s. 21 does not preclude the 
executing Court from confirming the execution sale 
held prior to an application made by the debtor 
under g.4 of the Debt Conciliation Act 

‘The word “debt” used in s, 21 means a debt of 
that debtor who applies under s. 4. MADHAO MUKUND 
NAKHATE v. RAMOHANDRA Nag. 268 
C. P. Land Revenue Act (il of1917), s. 125 

(Proviso) See Contract Act, 1872, s. 69 485 
8. 203— Acquisition of land in growing 
town for building purposes — Presumption of 

transferability—Onus of proof. 

_ Where a person acquires land in a growing town 
in order to build aresidential house, a presumption 
would be that the land was acquired with a right cf 
transfer.. * 

ifthe landlord contends that the tenant had no 
right to transfer the building which he had built and 
which he was occupying, it is forhim to show that 
under the terms of the licence the right of the tenant 
was limited and it was expressly agreed that he 
would be inccmpetent tc make a transfer. GANPATRAO 
BAKBARAMJI kati cry WARDHA v. MoTILAL HIRALAL 
PARDESI I Nag. 535 
C.P. Municipalities Act (ll of 1922), s. 66, 

Rules under, r. 12 (a)—Test to determine whether 

water is used for non-domestic purpose—Part of 

duelling house of rate-payer used for residence 
of his in-door patients—Water used for personal 
oe ete of such patients whether domestically 
used, 
.. The true test astowhether water is used for non- 
domestic purposes is to see whether the water is 
“directly uséd for any trade or business. Ifthe trade 
or business requires for its prosecution the direct use 
of waterthat use is clearly non-domestic, Lut when 





the business is of a nature where the use of the water. 


is only incidental although it may be necessary so 
far as the pereons connected with the business are 
concerned, then it dces not cease to be a domestic 
purpose. Thus when a medical practitioner uses a 
part of his dwelling house fur pruviding accommoda- 
tion for the residence of his in-door patients, he does 
not use the water directly fo: his business, The 
water is used incidentally by persons for the same 
purpose for which he himself uses it as a part of 
the amenities ofthe building temporarily occupied 
bysthem. The water therefore ueed ,in connection 
withthe hospital, that is to say, by the in-dcor 
patients residing in the building is not used for any 
purpose other than dimestic purpose. Whe use of 
water for drinking or waehing is admittedly a 
domestic purpose, It does nol cease to be domestical- 
ly used only because it is used by the patients as 
opposed to the owner or his family or that the part 
of the dwelling house is used for a professional or 
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business purposes, LAXMAN WASUDEO PARANJPE Y. 
NAGPUR MUNICIPAL COMMITTEE, NAGPUR Nag, 755 
Cc. P. Tenancy Act (XI of 1898), s. 73. BrE 

Contract Act, 1872, s. 65 656 
Calcutta High Court (Original Sids) Rules, 

Chap, XXXVII, r. 33— Whether time can be 

enlarged or cbridged with regard to consent order 

without consent of parties. 

Quaere —Whether r. 33, Chap XXXVIII of the 
Calcutta High Court Rules (Original Side) gives the 
Court power to enlarge or abridge time with regard 
to a consent order without the consent of the 
parties. GULRAJ Surorr v. KANIBAM BUREKA 

Cal. 734 
Calcutta Municipal Act (lof 1923), s.133 4) 

—Scope and applicability—Testator bequeathing 

portion of premises to deity and rest to his sons— 

Portions neither structura'ly separate nor capnble 

of separate enjoyment—S. 133 (i) applies and whole 

premises are subject io statutory charge for rates. 

Althouzh generally speaking, the provisions of 
s. 133 (i, Calcutta Municipal Act, seem to he 
directed to apply more particularly to property of 
n joint Hindu family, yet the section was intended 
to have and has a wider application. 

Where a testator has bequeathed a portion of 
certain premises to acertain deity and the reat of 
the portion to his sons, but the two portions are 
not structurally separate and entirely independent 
nor capabla of separate enjoyment and there is 
only one assessment of the whole premises, the case 
is covered bys. 133 (4), Calcutta Municipal Act, 


and the whole premises remain subject to the 
statutory charge for rates, CORPORATION or OALOUTTA 
v Bon Bg. ary Suaw Cai. 99 


Carriers Act (Il of 1865), 8. 10—Suzt against 
persons alleged to be common carriers for loss of 
goods entrusted to them for carriage — Plaint, if 
should contain averment that notice under s.10 has 
been sent to defendants — Averment, if implied, 
under Civil Procedure Code (Act V of 1.08, O. VI, 
r. 6—Duty of defendants to raise plea of absence 
of notice~On failure, onus is on them to show 
that they were not negligent. i 
Section t0, Civil Procedure Code, says in terms that 

the plaint shall contain a statement that the notice 
which is required has beenserved upon the requisite 
person, whereas s. 10, Oarriers Act, contains no such 
condition. Ina süit against persons alleged to be 
common carriers within the meaning of the Carriers 
Act for loss of goods entrusted to them for carriage, 
it is not necessary that the plaint should expressly 
state that a notice unders 10 has been issued. Such 
an averment is implied under O. VI, r. 6, Civil Pro- 
cedure Oode. It is forthe defendant, in accordance 
with O. VIII, r. 2, to deny in their written statement 
that they are common carriers or to raise the plea of 
the absence of notice. On theirfailure to do so, the 
onus is on them to prove that they took good care in 
the carriage of the plaintiff's goods. 

Per Dunkley, J.—A statement in a plaint that 
demands were made for the amount of damages claim- 
ed but to no avail,and which was not denied by the 
defendants is a sufficient compliance in any case 
with the provisions of s 10, Carriers Act Absence 
of the plea in the written statement that there was no 
notice amounts to waiver on the part of the defen-. 
dants of the proof of notice, The notice is not of. 
itself part of tHe cause of acticn; itis merely a cone 
dition which has to be performed beforethe suit can 
be brought, and in that respect differs from a notice 
under s, 80, Civil Procedure Oode. U Ba Tiny, 
U Tun On . * Rang. 739 
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Cattle Trespass Act (I of 1871), s. 22—0om- 
“pensation, when tan be awarded — Sentence of 
imprisonmentif can be awarded in default of 
payment of compensation. 

Uhder s. 22 of the Cattle Trespass Act, compensa- 
tion is to be awarded, but no compensation can 
be awarded for loss caused by the seizure of cattle 
unless the complainant makes the specific claim for 
it. The Magistrate is not competent to pass a 
sentence of imprisonment under s. 22 of the Cattle 
Trespass Act in default of payment of the com- 
pensition, Barsoov. EMPEROR Oudh 722 


Charitable and Religious Trust Act (IV of 
1920), ss. 3, 5 (3) (4)—Order under s. 3— 
Revision, if lies—Suit referred to ins, 518, not 
filed—District Judge, if can himself decide question 
—Civil Procedure Code (Act V of 1908), s. 115, 
Revision lies against on order passed under 

B. 8cf the Charitable and Religious Trust Act. 

In acase when no such undertaking to institute 
a suit for a declaration, as referred to ins 5 (3) 
of the Act is given, sub-cl.4 of the section applies 
and the Court shell itself decide the question 
The section thus in terms gives the Court of the Dis- 
trict Judge jurisdiction to decide the question whe- 
ther the trust is one to which the Act applies 
therefcre the District Judge so exercises a jurisdic- 
tion vested in him by law and there is no illegality, 
ormaterial irregularity, no application unders. 115, 
Oivil Procedure Code, against his order shall be en- 
tertained. GANGA Ram JAITLEY v. J, N. JATTLEY 

Oudhk 167 

Cheating—What amounts to. See Penal Code, 1860, 
s. 417 226 

Chota Nagpur Tenancy Act (VI of 1908), 
ss. 22, 21—Court coming to conclusion that by 
building huts, tenant committed breich of s. 22 
and rendered land unfit for tenancy—High Court, 
if can interfere in second appeal. 

Where a tenant commits breach of s. 22, Chota 
Nagpur Tenancy Act, by building coolie huts on 
the land and the Judge comes to the conclusion 
that the land by reason of the building of these 
buts has been rendered unfit for the purposes of 
tenancy, the High Oourt is not entitled as a 
Court of second appeal to interfere with this finding. 


The word ‘irrespective’ in s. 21 cannot be held 
to mean ‘subject to’. Ramyap DUBE v. JAGADISH 
Cuanpra Deo Dr aBat Deo Pat. 274 


Civili Procedure Code (Act V of 1908), 8. 2, 
O. VII, r. 11—Decree — Memorandum of appeal 
rejected on ground of deficiency in siamp—Order, 
if appealable. 

An order rejecting a memorandum of appeal on 
the ground thst it was insufficiently stamped without 
giving the appellant any time ab all tomake up the 
dela, amounts a decree, and as such, is appeal- 
able, 

It isthe duty of the Court in cases coming under 
cl. (e, of x. 11 of O. VII, to require the plaintiff to 
supply the requisite stamp paper within a time to 
be fixed bythe Court before rejecting the plaint. 
BALURIA Ram SAWARI Kuer v., DULHIN Moriras KUER 

Pat. 150 

s 2\11)—Legal representative —His duty 
to take possession. 

The fact that the legal representative has not taken 
possession ofthe property does not assist another, 
who is not in possession of the estate, to claim as a 
legal representative, If he i¢ the legal representa- 
tive, it is his duty to take possession of the estate, 
and itig no answer to the proposition that the legal 
representative has not taken possession of the pro- 
perty. ® JADUNATH MITRA p, Isar JEA Pat, 198 
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8.2 (17) (hy, Seg Civil Frocedure Oode, 

1908, s. 60 (1) 141 

s. 9 — Jurisdiction — Special tribunal 
appointed by Act -Jurisdiction of Civil Courts, if 
barred, 

Where a special tribunal, ont of the orlicary 
course, is appointed by anact to determine ques- 
tions as to rights which are the creation of that 
Act, then, except so far as otherwise expressly pro- 
vided or necessarily implied, that tribunal's 
jurisdiction to determine those questions is exclu- 
sive. H. O. Dey v, BANGALEE Young Men's Co- 
OPERATIVE OREDIT SooreTY, LTD. Rang, 674 F B 

S. 10—Suit for rent for period subsequent 
to that included in previous suit which is pending 
~ Suit, if barred. 

The expression ‘matter in issue’ in s, 10, Civil 
Procedure Code, has reference to the entire subject- 
matter in controversy between the parties and is 
not equivalent to ‘any ofthe questions in issue.’ 
The section does not bar thetria] of a suit for rent 
for a period subsequent to that included in the 
previously instituted suit for rent, although the 
same question may be involved in the two suits. 








Roswan DIN $ MALAN BIBI Lah. 821 
mn S, 
Sen Bengal Tenancy Act, 1885, s. 5 (5) 892 


Sze Civil Procedure Code, 1908, O., XXIII, r. 1 
319 
Sez Res judicata 717 
8.11—Letters Patent Appeal against decision 
in second appeal, pending—Subsequent suit bet- 
ween same parties regarding same subject- 
matter—Findings in second appeal whether binding. 
The plaintiff firm filed a suit regarding right 
of easement against A and B. It was decided iu 
secon! appeal that the land in question was not in 
the plaintiff's posse.sion There was a Letters Patent 
Appeul and during its pendency, A and B instituted 
a suit against the firm under s 9, Specific Relief 
Act, alleging that they had obtained the land 
from the zamirdar and were in possession of that 
land but in the meantime were dispossessed by 
the firm and that in consequence of the decision 
in the second appeal in the suit by the firm 
they should be réstored to possession, The Mun;if 


in deciding this suit ignored the decision in the: 


second appeal on the ground that Letters Patent 
Appeal against it was pending. He made a finding 
that all along the firm was in possession :" ° 

Held, that under s. 41, Civil *Procedure : Code, 
the finding of the second appeal was binding on 
the Munsif. BADRUL Zaman» Firm Hast WAIZ-ULLAH 
ABDULLA : All. 709 

S8.11—Prior mortgage suit—Another mort- 
gagee who had prioras well subsequent mortgage 
made party only as puisne morigagee—No decision 
as regards his prior mortgage—Subsequent suit by 
puisne morigagee on his prior mortgage held not 
barred—Res judicata. 

The plaintif had a usufructuary mortgage of 
1910; he also had a simple mortgega of 1919, 
The defendants inthe meantime had obtained a 
simple mortgage of*the same property executed 
in 19.3, and in 1926 brought an „action on 
that Simple mortgage impleading the plaintiff 
as a puisne mortgagee. No relief was claimed in 
that plaint against the plaintiff who was one 
of the defendants in that action, in his, capacity 
as prior mortgagee under the ugufruftuary mortgage 
of 1910 although a defendant in that action tie 
plaintiff mentioned in his written statement 


the prior mortgage of 1910, In that cage the dec- | 


* 


' decide that matter. 
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ree was passed withvut any reference tothe prior 
mortgage as the Court thought it unnecessary to 

The property was sold and 
purchased by the present defendants, the then 
plaintiffs. Subsequently in 1932 an action was 
brought by the plaintiff against the defendants 
amongst others who were the plaintifs in the 
former action claiming possession of the property; 
It was contended that the decree in the previous 
suit wasa barto the suit on the principle of res 


judicata: F 
Held, that the suit was not barred by res 
judicata as in the previous suit the de 


fendant had sued the plaintiff not as a prior 
mortgagee but only as a puisne mortgagee. 
Taare Hussain v. BASIRUL HAQUE Pat. 33 

s 11 Exp. 6. Ber Oaths Act, 1°73, ss. & 

to 11 : 867 
. s. 21. See Execution 275 
——~— 5, 24—Delay of 12 days in applying for 

transfer—Remedy,if should be refused, 

Delay of 12 days is not sufficient to warrant 
refusing a remedy which should ultimately be con- 
venient to both the parties. Q.M, Rasutu v. M. 
Govinpan NAIR Mad, 287 


S. 24—Transfer of suits—Both parties 
filing suits against one another in different Courts 
on same cause of action~Suit should be tried by 
same Court. 

Where on the same cause of action bwo persons file 
suits against each other in different Courts, it is clearly 
in the best interest of the parties to have these 
cases tried together, and_it would cause very great 
inconvenience if the two Courts were to give different 
findingson the same question, especially where one 
suit is filed in Civil Courtand tha other in small 
causes and an appeal would lie from one decision 
but not from the other. G, M., RAJULU v. M. Gavinpan 
Narr Mad 287 
~S. 34 (2)—Person obtaining decree for 

maintenance at certain amount monthly—Recorery 
. of amount after great delay and frequent appii- 
e cations in executton—Suit by him to recover 

* interest on. amounts realized, if barred by s 31 (2). 

A peison obtained a decree granting him mainten- 

ance at certain amount monthly fromthe date of his 

plaintandfuture maintenance, For some years, this 
mainteuance was paid without any need to have 
recourse’to execution, but after some years he had 
frequently to file execution petitions and therefore 
realized his maintenance only after considerable 
delay. He accordingly filed a suit, to recover frum 
the defendant interest upon the amounts of mainten- 
ance which he had thus realized in execution, 
Held, that the decree was essentially a decree for 
money and £. 34 (2), Civil Procedure Code, therefore 
applied and the suit wasnot maintainable. Durea 
Manaava Deo GARU v. RADHAMO ana RAJENDRA Dao 
GARU Mad. 414 


s. 39 (d,— Interpretation — Small Cause 
Court cànnot confer jurisdiction upon itself to 
proceed against immovable property by transfer- 
ring execution application to its regular side— 
Interpretation of Statutes. . 

Jt is a principle of the interpretation of Siatutes 
that where 8 list of certain circumstances in which 
a particular act can be done is followed by a 
general clause, ¢hat clause must be interpreted as 
referring to circumstances ejusdem generis as those 
which have been recited in the foregoing clauses. 
Bub cl d) of 8 34, Civil Procedure Code, must be: 

“ interpreted on’ these’ principles ahd it was not in- 
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tended by the Legislature that this sub-clause should 
be utilized in order that a Oourt should proceed 
in execution ina manner which was not otherwise 
permitted by law, The Legislature has provided in 
various ways that a Small Cause Court shall have 
no jurisdiction over immovable property and it was 
not intended that merely by transfer to another 
kind of Court those provisions should be defeated. 
A Small Cause Court, therefore, cannot, by trana- 
ferring execution application to its regular side- 
under s 39, Civil Procedure Code, confer upon 
itself jurisdiction to proceed against the immov- 
able property. Sita Ram KALIOHARAN v. THAKUR 
Das Pesh.127 
— 88. 39, 42—Decree transferred for execu- 
tion—Transferee Court if can executeit for larger 
amount than that specified in certificate, 

If the Oourt transferring the decree puts a wrong 
Construction on the decree orenters a wrong amount 
in the certificate, the judgment-debtor is not re- 
quired to approach that Court for getting it 
amended ; the Court executing the decree is quite 
competent to decide the matter itself, Ooneequent- 
ly the transferee Oourt executing the decree is 
competent to execute it for a larger amount than 
that specified in ths certificate if the decree-holder 
is found tobe entitled to it. Mangan Cuanp 9, 
Dowarr BIBI All. 740 
s. 42, See Civil Procedure Code, 1903, s. 39 











740 
8,47. See Civil Procedure Code, 1903, rae 


-——— $.47—Award under rules framed under 
Co-operative Societics Act against Mand minors of 
his family—Executsbility of—Questions whether 
minors were serve] and whether they can be mem- 
bers of societyif can be gone into in execution, 
It is not open toan executing Ovurt to sit in judg- 

ment over the Uourt which passed the decree which 
has to be executed It cannot, except in certain’ 
limited recognised cases, conduct enquiries to ascer- 
tain whether the decree was properly passed If on 
the face of the record it is clear that some illegality 
has been committed, the executing Court oan refuse 
to execute, 

An award was passed by the arbitrator under the 
rules framed under the Co operative Societies Act, in 
which one M and two undivided minors of his family 
were ordered to pay a certain amount and upon 
failure todo so, the property was ordered to be 
brought to sale. The award was sentto the Oourt 
for execution but the Court refused to execute it 
against the share of the minors on the ground 
that they had not been served in proceedings before . 
the arbitrator and that the minor could not becomea 
member of a society : 

Held, that as there was nothing on the face of the 
award to show that it was illegal, the executing Oourt 
oughtto have executed it. The executing Oourt had 
no jurisdictionunder s 4’, Civil Procedure Oode, to 
go into the questions on the grounds of which it 
refused execution. VILLAPURAM URBAN Oo-operative 
Bank v. BALASUBRAMANIA MUDALI Mad. 808 
S. 47—Suit by judgment-debtor to set aside 

sale held in execution and confirmed—Ground 

of claim that application under O. XXI, r. 89, 

by his sister was not brought to notice of Court 

fraudulently by decree-holder—Matter held could 
be decided under s 4% and not by separate suit. — 

The plaintiff, a judgment-debtor, brought a suit 
to set aside the sale held in execution of a decree. 
One of the grounds of hie claim was that his eister 
hgd made an application, under O. XXI t. 89, 
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Oivil Procedure Code, and had deposited the neces- 
sary amount, but that this application was fraudu- 
Tently removed by the decree-holder and the sale 
was obtained without this application being brought 
to the notice of the Court or any decision given 
‘thereon: 

™ Held, that the matter came within the provisions 
of a. 47, Civil Procedure Code, and could only be 
decided under that section and not by a separate 
suit. The mere fact that the sale was confirmed 
and that an auction-purchaser was interested was 
mo ground for holding that s. 47, Oivil Procedure 
Code, could notapply. Ram Osann v. Szamas DIN 

i Lah, 594 
——— 8.47, O, XXI, r. 22—Application under 

0. XXI, r. 22, falls under s. 41. 

Application under O. XXI, r. 22, Oivil Procedure 
“Code, falls under s. 47 and can be gone into by the 
executing Court. B. T, R. M. FIRM v. ANDAT: AL 
G Rang. 118 
——— 8.47, O. XXIH, r. 63—Suit against plaint- 

if and A—Decree against A alone—Property 

atiached as belonging to A—Objection by plaintiff 
dismissed— Property sold—Suit by plaintiff under 

0. XXI,r. 63, for declaration that property was 

his and sale was nuliity—Question held was 

between parties to suit and fell under s. 47 and 
suit was not maintainable—Executing Court held 
could give declaration even though sale was con- 

firmed— Art. 181, Limitation Act (IX of 1908), 

and not Art 166 applied to such case—Suit being 

brought within limitation under Art. 181, could be 

treated as application under s. 47. 

In a suit to which plaintifs and one A’ were de- 
fendants,a decree was passed agaicst A alone and 
in execution of that decree certain property was 
attached as belonging to A. Plaintiffs’ objected to 
attachment but their objection was dismissed and 
‘the property was sold. Plaintiffs brought a suit 
under O. XXI, r. 63, for a declaration that the 
property attached was their property and was not 
liable to attachment and sale in execution of decree 
against A and the sale was nullity as against their 
interest in the property, The decree-holder con- 
fended that s. 47, Civil Frocedure Code, was a bar 
ito such a suit : 

` Held, that in view of the fact that the plaintiffs 
were parties tothe suit in which the decree in 
execution of which the property was attached and 
sold was passed, the question involved in the suib 
was a question between the parties to the suit 
within the meaning of s. 47, Civil Procedure Oude, 
although no decree was passed against them in 
that suit. The question as to whether the property 
“was liable to be attached and sold for satisfaction 
of the decree against A wasa question which re- 
lated to the satisfaction of the decree, The diepute 
“between the parties in the suit, therefore, cleaily 
ame within the terms of s. 47 of the Code and the 
suit by the plaintifis was not, therefore, maintainable: 

Held, also that although the suit was not main- 
tainable, the executing Court was not precluded frem 
giving such a declaration if it fuund that the prop- 
‘erly was not liable to be attached and sold in exe- 
cution and the mere fact that the sale was confirm- 
ed did not alter the position of the plaintiffs, 
Article 18], Limitation Act, applied to sucha case 
and not Art. 166. The suit being brought within 
the limitation prescribed by Art. 181, could be 


treated as an application under s, 47, Civil Proce- 
dure Code. Nirope KALI Roy CHOUDHURY y, 
BARENÊRA Natu Ocoupsury Cal. 540 


m 8, 47 (2;—Partition proceedings— Award 
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only declaring rights of parties 

possession — Decree passed on 

fide application for execution with alternative 
prayer for possession or to treat application as suit 

—Possession held could not be giren in execution— 

Case held fit one for application of s. 47 (2)— 

Arbitration—Award. 

After some proceedings were taken in a partition 
suit, it was referred to the arbitration and an award 
merely declared the rights of the parties without 
giving them possession of the property. A decree 
Was passed in accordance with the award. One of 
the parties made a bona fide application for execu- 
tion of the decree praying that possession of the 
properties be delivored tohim Inthe alternative, 
he prayed that if the Court held that possession 
could not be handed over in execution proceedings, 
the application might be treated asa suit under 
s. 47 (2), Civil Procedure Code, on paymentof ad- 
ditional court-fee by him: 

Held, that as the award was merely declaratory, 
possession of the properties could not be given in 
execution proceedings. 

Held, also that the question of payment of ad- 
ditional court-fee could only arite when the Court 
had decided that the application for execution did 
not lie, After this had been done, the applicant 
could have been called upon to make good the 
deficiency in the ecourt-fee. This was a fit case in 
which the salutary provisions of s. 47 (2) should 
have been applied. Sani Laur, Rauaya Ram 

Lah, 547 

88.47, 52, 53, O. XXXI, r. 7—Scope 

and applicability of °.47- Decree against father's 
assets in hansa of minor sons without Court's leave 
—Guardian satisfying decree by giving produce 
grown on minors’ occupancy fields—Ezxecution 
struck off—Application by maternal uncle for 
being appointed as guardian and for restoration 
of produce, whether under s. 47—Restoration of 
status quo ante, if can be ordered, 


without giving 


The wording of s. 47, Civil Procedure Code, is : 


comprehensive enough to include a case where an 
objection is madeto theorder regarding satisfaction 
of the decree and striking off the execution proceed- 
ings. An application made after the decree is satis- 
fied isas much an application under a. 47 asit is 
when made before it. Section 47 is intended to 
obviate a fresh suit between the parties to a decree 
on matters affecting the execution discharge and 
satisfaction of the decree. 

A decree was passed against the assets of the 
deceased father in the hands of his minor sons. The 
decree-holder in execution, received by way of adjust- 
ment 9khandis of paddy grown on the occupancy 
fields of the minors in full satisfaction, from vheir 
guardian mother, and the execution case was struck 
off as fully satisfied. Thereupon the maternal uncle 
of the minors made an application complaining that 
the mother acted adversely to the minors’ interest in 
having adjusted the decree by delivering 9 khandis 
of dhan (paddy) belonging to the minors without the 
sanction of the Couit. He sought for her removal and 
his own appointment as guardian ad litem. <The Court 
granted the application and directed the decree-holder 
to restore the dhan to the minors. The decree-holder 
contended in revision that the executing Court had 
no- jurisdiction to re-open the execufion proceedings 
after they had been struck off as fully satisfying the 

decree: 

Held, that the application of the maternal uncle 

must be.treated as having been made under s, 47 of 
the Oivil Procedure. The executing Court had 


suck award—Bona ` 
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exceeded its jurisdiction and acted ultra vires in 
executing the decree against property belonging to 
the minors when the decree was passed against their 
father's assets in their hands and on the principle that 
the Court has power to correct its own mistake, the 
executing Court could be regarded as having the 
power to restore the partiesto status quoante. The 
Court was therefore, perfectly right in directing the 
decree-holder to return the dhan that he had illegally 
obtained from the minors’ quondam guardian. 
KACHRU v, LAXMAN Nag. 308 


——- 88.47, 151,152- Order amending decree 
passed not in execution but on separate applica- 
tion under ss. 151-152—Whether falls under 
s. 41— Whether appealable — Revision, if maintain- 
able—Inherent jurisdiction when can be invoked— 
No appeal preferred though competent—Error in 
decree—Application under 8. 151, maintainability 
of—Decree of trial Court merging in appellate 
depe Appellate Court, if can amend it under 
s. 152. 

An order amending a decree not passed in exe- 
cution proceedings but on a separate application 
under ss. 151-152, Civil Procedure Oode, cannot in 
any sense be held to fall under s. 47, and no appeal 
lies from such anorder. But the order amending 
the decree is itself not appealable and the mere 
fact that the appeal could have been presented 
from the amended decree is no bar to the enter- 
tainment of a petition for revision of the order in 
question as it is clearly passed without jurisdic- 
tion. Š 

A resort to ‘inherent’ jurisdiction is not per- 
missible where another remedy is open tothe per- 
son preferring an application under s 151, Civil 
Procedure Code. Where, therefore, a remedy by 
way of appeal is open to a person, he cannot in- 
voke the inherent jurisdiction of the Oourt. 

But the mere fact that there was no appeal or 
that there was considerable delay is no bar to en- 
tertaining an application for amendment of decree 
by District Judge under s. 151, if in fact there 
‘was an error in the decree The District Judge 
can amend the decree even under s. 152, as the 
decree of the Subordinate Judge merges in the 
appellate decree But this cannot be asked to be 
done as of right. The matter is one of discretion 
with ethe Oourt, andthe discretion has to be exer- 
cised. after duly. considering allthe circumstances. 
Mirree Sen-Ganksar Lau WIRM v. Katyan Rar 

Lah. 677 

s 51—Arrest of judgment debtor—Contuma- 

cious conduct and not mere inability to pay is 
necessary. 

Under the new Civil Procedure Code, arrest is 
not possible unless there has been some contuma- 
cious conduct on the part of the judgment-debtor 
and mere inability to pay does not justify arrest, 
Freu Peasau Dyar BALKISHAN Dass v. Bhonpo Mar 

i Lah, 848 (a) 

——-—— $8, 52, 53. Ses Oivil Procedure Code, 

1908, s. 47 . 308 


~—————— $, 55 (4)—Execulion of surety bond for 
producing judgment-debtor on particular day— 

Judgment-debtor suffering from fever on such day 

—No provision in bond for such contingency— 

Surety, whether absolved from his liability— 

Liability, when can be avoided. 

Where a surety bond undertaking to produce a 
judgment-debtor before the Court ona particular 
day is executed by a person, the mere fact that the 
judgment-debtor is suffering from fever on such 
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particular day does not absolve him from his 
liability, when the illness is not so serious as to 
render the appearance of the judgment-debtor 
physically impossible and when the bond does not 
provide for a contingency of this kind. The obli- 
gation of the surety can succassfully be avoided only 
by reasons akin to vis major. In re Kumaraswamy 
REDDIAR Mad. 511 
- $.60—Applicabiiity of s. 80 (1, if 

restricted ta cases coming under s. 60 (h). 

Scope of cl. (1) of s. 60 cannot be restricted in its 
applicability to the case of thoseto whom el, th) ap- 
plies. Bansr Lab v. Monammap Hartz Pat. 141 

$.60—Compensation money payable for 
acquisition under Land Acquisition Act, if liable 
to attachment when still in hands of the Collector. 

Compensation money payable under the Land 
Acquisition Act, 1894, cannot be attached at the 
instance of the creditors of the person whose land has 
been acquired until the amount has been tendered 
under s. 31 of the Act. The money in the hands of 
the Collector is money belonging to the Government 
until tender ig made and no relationship of creditor 
and debtor can be said tohave been 
between the Oollector on the one side and the owners 
of the landonthe other. In thess circumstances 
s 6', Civil Procedure Code, has no applicability, 
Sv the creditors having money desrees against the 
persen whosa lanl has been acquired cinnot attach 
the amountin the hands of the Collector. SUNDER 
Das» SRORETARY oF STATE FOR INDIA Lah. 443 
s, 60—Pay, of soldier of regular forces who 

is subject to Army Act, 1831 (44 & t5 Vic. Gh. 58), if 

can be att iched. h h i , 

The pay of a soldier of His Majesty's regular 
forces who is subject to the Army Act of 1831, is not 
liable to attachment under a decree of the Civil Court, 
PREMIER OLOTHING Oompany v. F. H. FRUSHER 

Sind 793 








s. 60—“Salary", meaning of. 

There is nothing which restricts the word ‘salary’ 
ins. 60 to an emolument which is payable monthly 
or to an emolument payable toa man who holds a 
permansnt or a semi-permanent employment. Banst 
Lat v Monammap Hariz Pat, 141 
s. 60, as amended by Act IX of 1937, 

if applies to proceedings arising out of suit insti- 

tuted before June 1, 1937. : 

The amended s. 60, Civil Procedure Oodle, has no 
application in proceedings arising out of a suit in- 
stituted before June 1, 1937, Bansr LAL v, MosAMMAD 
Hariz Pat. 141 
— s. 60 (1) .c), as amended by Punjab 

Relief of indebtedness Act Vii of 1934— 

Applicability of, before amandment— Property 

validly and legally vesting in Official Receiver in 

1933 — Amendment coming into forse in ly3i— 

Receiver, if divested of such property—Succeasion 

opening out long after vesting Legal representative, 

if can claim exemption. 

Under s.6),as it stood before the amendment by 
the Punjab Relief of Indebtedness Act, the exemp- 
tionappliel only if the houses were being used or 
occupie | bona file for purposes of ugriculture at the 
time of attachment. ` 

Amendment of s. 60 (L) (c), Oivil Procednre Code, 
by s. 33, Punjab Relief of Indebtedness Act, which 
came into force in 1935 does not divest the Official 
Receiver of property which had validly and legally 
vested in him in 1933. Nor can the legal representa- 
tive of the insolvent claim exemption under s. 60 (1) 
(c), Civil Procedure Code, when succession sko them 
opened out long after the vesting of the property in 








a 


established - 


AN 


. not necessarily had become payable, 
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the Oficial Receiver. KALA Sinan v. Boota SINGA 


M Lah. 195 

——— ss. 60 (10), 2 (17) (h)—Debt for being 

attachable, if should have become payable— 

. Advocate’s fee becoming due from Government but 

not payable—If can be attached— Government 

engaging Advocate to conduct sutt— Whether becomes 
public officer. 

A debt for the, purpose of being attachable need 
It isnot an 
uncertain sum, nor merely a right to sue. lb is 
an existing property vested in the judgment-debtor, 
though the time. of its realisation has not come. 

Where the letter of Government appointing the 
judgment-debtor Advocate to conduct the case on 

ehalf ofthe Government clearly specifies a certain 
daily fee payable to him, and also says that it would 
be convenient ifthe Advocate submitted his bills for 
the payment of the money at the end of each month, 
after each day's work the deily fee stipulated becomes 
due to the judgment-debtor from the Government 
and all the daily fees of a month become payable to 
him at the end ofthe month. Therefore the re- 
munerations earned by the judgment-debtor till 


hy. 


{“May.:16 are attachable when the application is made 
.'on Máy 17. There is no question that when the 


deécree-holder applies for attachment on May 17, 
1938, fees for the month of April were not only due to 
the judgment-debtor but in fact had become payable 
and the fees up to May 17 were due to the judg- 
ment-debtor though they had not become payable 
till then, 

An Advocate who is engaged to conduct a case on 
behalf of a client is for the purpose of that case in 
the pay of his client, because he is being paid for the 
work which he performs for him, Similarly if he is 
engaged by Government to conduct a suit, heis in 
the pay of the Government and comes under the 2nd 
catagory mentioned in s. 2 (17) (4), Oivil Procedure 
Code. Assuming, however, that he does not come 
Within the category of an officer being in the pay 
of the Government, he certainly comes under the 
third category because he is being paid by fees for 
‘performing’ a public duty. Conduct of a suit on 
behalf of the Government tor the recovery of public 
money is performing a public duty which an Advocate 
undertakes, Civil suits by the Government or 
against tha Government are public suits though with 
Bome exception the procedure of trial is the same as 
of suite between two private individuals, : 

Such an Advocate ie an officer anda public officer, 
giving the word ‘oilicer’ its dictionary meaning, 
Banst Lan v. MOHAMMAD Hariz Pat. 141 
— 8.65- Execution sale-Lessee of judgment- 

debtor paying rent to him before confirmation of 

sale—Sutt by auclion-purchaser after confirmation 
of sale against lessee and judgment-debsor to 
recover such rent—Lessee held was protected. 

A lensed out his property to B. In execution of 
a decree against A his property was sold and pur- 
chased by the decree-holder C, Before the sale was 
made absolute, B paid the rent to A who was his 
landlord until the sale was confirmed After the 
confirmation of the sale C brought a suib for rent 
paid by B to A, against both A and B and adesree 
was passed against both ; . 

Held, that B quite properly paid to 4 this rent 
and was entitled»to do so until, the sale had been 
confirmed. That of course was not to deprive the 
purchaser of the rent from the date of his purchase 
when his sale had been confirmed but it did pro- 
tect the lessee until such time as the sale was con- 
firmed in regard to any payment he had made to 
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his former lessor. That being so, no decree ought 
to have been passed against B and it should have 
been passed against A alone. Konpava NAYAKAR v. 
Cuinna Ramaswamt NAICKAR Mad. 647 


~ S, BO Mere setting up of claim to property 
on behalf of estate which Reeeiver represents 
whether act done by public servant in official 
cupacity—Nottce under s. 80, necessity of." 

The mere setting up of aclaim to property, for 
example, the debt due to insolvent, on behalf of 
the estate which a Receiver represents cannot be 
considered to be an act purporting tobe done by 
a public officer in his official capacity so as to 
attract the application of s. 60 of the Oivil Proce- 
dure Code. In a suit, therefore, against the 
Official Reesiver who has set up such a claim, a 
notice under s, 80 is nob necessary. NARAYAN- 
OJANDRA Mrtrav, SURENDRANATH MUKHERJEB 

Nag. 602 

S. 80—Stating cause of action—Necessary 
particulars—Legal description by which cause of 
action is known, if euficient— Suit against 

Secretary of State~-Money illegally assessed by 

Government purporting to act under s. 15, Polise 

Act (V of 186\)—Notice under 3. 80, on Secretary 

of State held complied with s. 80. 

‘fo state a cause of action, it may be sufficient to 
give a legal description by which a particular 
causa of action-is known, such as, ‘damages for 
breach of contract’ and ‘damages for negligence’. 

In an action the - plaintiffs claimed from the 
Secretary of State a sum of Rs. 2,500 which they 
contended had been illegally assessed upon them, 
Government purporting toact under s. 15, Police 
Act, as amended by the Act of 1922, The case made 
out in the plaint, was that the Deputy Magistrate 
purporting to act for the District Magistrate under 
sub-s. (4) of s. 15 had made the apportionment 
and issued the notice, whereas the section demand- 
ed an apportionment and notice by the Magistrate 
of the District. By the notice which the plaintiffs 
gave under s. 80, Civil Procedure Uode, „they stated 
that “the Deputy Magistrate purporting to act for the 
District Magistrate has served a notice upon my 
client dated July 27,1933, making ademand of 
Rs. 2,500-12-0 as an apportioned amount payable by 
him for up-keep of the additional Police force there,” 
A later paragraph was to the effect that“my client 
agserts that the assessment of costa against hit” is 
illegal and ultra vires, and secondly, the sum assess- 
ed 18 too high :" 

Heid, that there had been sufficient compliance 
with s. 80, Oivil Procedure Oode, and that the 





plaintitis had sufficiently stated their cause of 
action, Sainivas Mout V. SEORETARY oF STATE 

Pat. 571 

8, 80--Suit under Madras Sursey and 





Boundaries Act (IV of 1897), concerning title 
between plaint charity and temple represented by 
ward—Ward represented by Collector-—Suit, if 
one against Secretary of State—Case, if falls 
under s. 80. e 

Where ina suit under the Madras Survey and 


‘Boundaries Act, a minor whose property if under 


the management of the Oourt of Wards 1s impleaded 
ag a defendant and is represented by the estate 
Oollector, and the suit relates to a claim of title 
between the plaint charity on the one hand and the 
temple represented by the minor on the other, the 
suit is not one against the Secretary of State or a 
public officer. Oonsequently the claim does not bring 
the case under s, 80 of the Civil Procedure .Code, 
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AR. L. N. RM. Ar. SAVUGAN CBETTIAR 3. Srematat 
MUTHU VIJAYA RAGEUNATHA Doraistncam Mad. 880 
-8.92. Sen Wakf 813 


—8, 92—Allotment of property for benefit of 
poor members of particular community, whether 
religious and charitable purpose—Suit relating 
to such property—Such property forming small 
part of trust property in respect of which suit 
is brought—Sanction under s. 92. whether necessary 
—Court must see prayer in plaint at date of suit 
to satisfy iteelf that s. 92, is complied with—No 
regard tobe paid to subsequent amendment or 
abandonment. 

Allotting property for the benefit of poor mem- 
bers of a particular community is a purpose of a 
public and charitable nature within the meaning 
of s. 92, Civil Procedure Code, and sanction of 
the Advocate-General is necessary before instituting 
a suit relating to such property even if such prop- 
erty forms a small part and is divisible from the 
rest of the ‘trust property in respect of which a 
suit is brought. The sanction of the Advocate- 
General is allthe more necessary when the suit is 
not divisible and itis not possible for the plaintiff 
to omit the relief which he claims relating to 
charitable part of the trust, and in such a case, the 
whole suit is governed by s. 92. 

Jt is incumbent upon the Court to see what were 
the prayers in the plaint at the date the suit was 
instituted in order to satisfy itself whether s. 92, 
Civil Procedure Code, has been complied with and 
for this purpose the Court must pay no regard to 
what may happen by way of. amendment or aban- 
donment at some later stage inthe suit, Visaram 
MANJI v. GANGARAM LADAA Sind 897 


s. 92—Facts showing temple to be for public 
charitable purposes—Temple held fell within 
meaning of s. 92, 

A trust according to the définition in the Trusts 
Act meansan obligation attached to the ownership of 
property. Section 92, Civil Procedure Code, is not 
limited to trusts in that sense but must certainly in- 
clude them, Public user for a long period without 
objection can berelied on as strong evidence of a 
public trust, When properties have been acquired 
by a sadhwand have descended from chela to chela, 
there is a presumption that they have been dedicated 
to religious uses, 

Even. ifthe uge of the temple is apparently restrict- 
ed to persons * professing a petitioner panth, the 
temple might still be apublic temple. 

The authors of the trust and his successors by their 
acts anddeclarations showed that the properties 
acquired by them were to be used not for their own 
purposes but for the benefit of the institution, The 
purpose of the trust was the maintenance of the 
institution as a means of perpetuating the teachings 
of its founder. The beneficiaries were primarily 
the followers of the panth and in addition, all Hindus 
who by the customs of the institution from the 
beginnitig had been permitted to use the temple asa 
public temple : 6 

Held, that the mahant for the time being received 
and hetd all the properties, movable and immovable, 
subject to the obligation to use them for the benetit 
of the temple andthe faith and for purposes which 
could only be regarded as public charitable purposes 
within the meaning of s. Y2, Civil Procedure Code. 
Dorsal Danas. AI PATEL 9, PRAGDABII Bi. AGWAN- 
DABII | . Bom, 926 

e "8, 96, Sen Uivil Procedure Onde, 1908, 

a. 144. i? 562 
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————8,98. Ser Letters Patent (All) ol. 87 : 
f 683FB 


~——— 8, 100 — Finding of fact--Finding, effect of. 

A finding of fact by one Court in one judginent 
is not a finding of fact binding upon another Oourt 
in another case.’ ARAB JHANGGU v. PANJALSHARH 
YAKUBALISHAH Sind 690 


s. 100, 0. XLI; r. 27—New case raised for 
first time inappeal— Appellate Court improperly 
admitting evidence overlooking O. XLI, r. 27, in. 
support of such case, relying on it and basing 
judgment on such case—Important aspect of case 
not adequately considered and wreng conclusion 
arrived at—Judgment is liable to be set aside in 
second appeal, 

Where in an appeal, an entirely new case is 
raised for the first time and the Appellate Court 
admits evidence improperly, overlooking the pro- 
visions of O. XLI, xr. 27, Civil Procedure Code, 
in support of such a case and bases its judgment 
on such a new case and the evidence admitted ahd 
it is clear that the new case has coloured and in- 
fluenced its consideration of the facts and its 
decision on another aspect of the case, which 
though it treated to be as minor aspect, turns out 
finally tobe its most important aspect, and it also 
appears that the Appellate Court has not adequate- 
ly considered that aspect of the case and con- 
sequently has come to a wrong conclusion, the 
judgment cannot be upheld in second appeal and 
the Second Appellate Oourt will not take into con- 
sideration the new case raised and the evidence 
improperly admitted, ARAB JHANGLU v. PANJALSHAH 
YAKUBALISa Au ` Sind 690 
ss. 110, 109 (c)—Value of subject-matter in 

dispute assessed at Rs. 9,750—Question of law 

involved—Leave under e. 109(c), held should be 
granted, 

it must always be kept in view that no real 
mischief can arise from not allowing a very wide 
construction of the section, because such cases, if 
worthy of being tried by ahigher. tribunal, can 
always be dealt with under subs. (e) of s. 109, 
Uivil Procedure Code, Peele: 

Where it was not established to the satisfaction 
of the High Uourt.that the value of the subject- 
matter indispute on appeal to His Majesty in 
Council was upwards of Ks. 10,000 but the value of 
the subject-matter was assessed by the applicant 
as Ks, 9,275u in theirappeal to the High Court anda 
guestion of law was involved : 

Held, that leave should be granted under s. 109, 
sub-s, (e). Dawsons Bank, Lip, ».Maone Mya 
TWIN Rang. 447 

s. 115. 


Suu Charitable and Religious Trust Act, 1920, 
ss. 3, d (3) (4) . 167 
DER Vivil Procedure Code, 1608, s, 151 774 
Sze Specific Relief Act, 1877, 3. 9 709 

to suits and 


———— 8, 115—Applicability of, 
proceedings in Presidency Small Cause Court, 

The High Court's revisional powers over decrees 
and orders’ of the Presidency Small Cause Court 
are sanctioned by s, ë, Presidency Small Cause. 
Courts Act; for these powers, a Presidency Small 
Cause Couit is placed in the sume position as a 
Court subject to the High Court's appellate jurig- 
diction, section 115, Uivil Procedure Code, there- 
fore, applies to suits and proceedings in the Presi- 














dency Small Cause - Court. MoHAMMAN Yusur 4, 
ABDUL MAJID : e Gal. 171 
5. 115—“Case decided’-—Court holding 
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plaintiff's suit time-barred in respect of some 

reliefs—Whether “case decided” to that extent. 

Where a Court passes an order holding that 
the plaintiff's suit is time-barred in respect of 

certain reliefs, the order is a “case decided” to 
that extent. Diwan OHAND v. BIHARI Lan Lah, 799 
s, 115—Finding of lower Courts that certain 
+ transfer was made with view of giving preference to 
transferee, is question of fact. 

The finding of the Oourts that a certain transfer 
was effected with a view of giving the transferee pre- 
ference over the other creditors is a question of fact 
and the High Court is not justified in interfering in 
revision unless a very strong ground has been made 
out to justify interference. BALKISAN y, BHANUPRASAD 

Nag. 479 

$.115—~ Judicial Commissioner's Court can 

exercise powers of revision of its own motion in 
appropriate case, 

. The Judicial Commissioner's Court canin an ap- 
propriate case exercise powers of revision on its own 
motion if it appears that there had been any material 
irregularity in the exercise of its jurisdiction by the 
lower Court. Kanser Ram-Basu Nanp Part v. 
Gosinp Ram-Jiwan Mau Pesh. 776 

$.115—Order of Special Appellate Officer 
appointed under s. 40, Bengal Agricultural Debtors 

Act (VII of 1936)—If canbe revised under s. 115. 

Under s. 115, QOivil Procedure Code, the High 
Court has no power to revise an order of a Special 
Appellate Officer appointed under s. 40, Bengal 
Agricultural Debtors Act, as such an appellate 
officer is not a Civil Court within the meaning of 
cl. 16 of the Letters Patent which does not cover 
Courts set up by a special statute for a special 
purpose, The fact that the special officer happens 
to be a Munsif makes no difference whatsoever in 
the case, Ram KRISHNA SUKUL v, ALI Newas 

Cal.172 

ss. 115; 47—0. XXXIII, r. l~Court dis- 
missing application under O., XXXIII although 
satisfied that applicant is pauper, on ground that 
suit is not maintainable in view of s. 41—In 
coming to such conclusion Court making use of 
information obtained from erecution proceedings 

—Such use amounts to material irregularity vitiat- 

ing order. 

Where an application under O, XXXIII, r. 1, Civil 
Procedure Code, for leave tosue in forma pauperis 
ie presented and the Court dismisses such applica- 
tion, though satisfied that the applicantsare paupers, 
onthe ground that the suit is not maintainable in 
view of the provision of s. 47, and in coming to this 
conclusion if not only refers to certain execution 
proceedings mentioned in the proposed plaint but 
makes use of the information obtained therefrom, 
the use of such information is irregular and it 
amounts toa material irregularity in the conduct of 
the proceedings in the lower Oourt which vitiates 
the order passed therein. 

Per Mackrey, J.—Where the execution proceed- 
ings are referred to in the plaint, the Court may 
be entitled to look at these proceedings, but on look- 
ing into the proceedings, the Court can only discover 
what defence is likely to be used, but it cannot, at 
that stage, consider the validity of that defence. 
Dr. A. KARIM v. KYAUKTAGA GeanteLtp. Rang. 896 
— 88.144, 96—Application for restitution in 
execution proceedings on Original Side of High 
Court-~Application made long after suit ihas been 
determingd. and rights of parties fully settled by 
final judgment—Order made on such application 
whether judgment— If appealable. 
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An application on the Original Side under s. 144, 
Civil Procedure Code, for restitution in execution 
proceedings, made long after the suit had been deter- 
mined and the rights of the parties fully settled bya 
final judgment, is not an ap, lication in a suit at all; 
nor is the order made on it, a judgment. Neither is 
jt a final jadgment, such judgment being already 
delivered, nor can it be said to be either preliminary or 
interlocutary judgment. It is merely an order and 
not a ‘judgment’ under the Letters Patent and isnot, 
therefore, appealable. Even if the order could be 
regarded as # decree, there could be no right of appeal 
under s. 96, Civil Procedure Code, as the jurisdiction 
ofthe Appellate Court in respect of matters which 
have been decided upon the Original Side is regulated 
not by the Civil Procedure Code but bythe Letters 
Patent. S. Visuvasam v. NADAR MAHAJANA Oo-Opera- 
TIVE OREDIT SOOIETY, LTD, Rang. 562 


———— 88.144, 151, O. XXI, rr. 91 and 93-~ 
Third party establishing title to property sold 
in execution—Court’s order directing refund of 
purchase money to auction-purchaser whether comes 
under s. 144 or s. 151—Whether, appealable— 
Right of purchaser to apply -for refund of pur- 
chase money, when arises—Proper procedure not 
followed—Court, if can order refund under s. 151 
—Application for refund without first appluing 
under O XXT, r. 91, to set aside sale—Limitation 
for such application expiring — Amendment by 
adding prayer for setting aside sale held should 
be allowed in circumstances of case— Principle 
that there isnoright of suit for refund of pur- 
chase money, if applies to cases of refund. 


Section 144, Civil Procedure Code, is intended tobe 
confined to cases in which the decree of a trial Court 
has been varied or reversed by some superior Court 
or by reason of some order passed by a superior 
Court. In other cases the order for restitution 
comes unders. 151 of the Oode and is not appeal- 
able. Where, therefore, a third person establishes 
his titleto the property sold in execution, the 
order of the Court directing the decree-holder to 
refund the purchase money to the auction-purchaser 
comes under 8, 151, Civil Procedure Code and is 
therefore, not appealable. 

Where the property purchased at an auction- 
gale is lost by the purchaser in consequence of a 
decree passed ina suit brought by a, third party 
for a declaration that he and not the judgment» 
debtor was the owner of the same, the only remedy 
of such a purchaser for the return of the pur- 
chase money is that provided for by O. XXI, 
rr. 9L and 93, Oivil Procedure Oode, There 
is no warranty of title at Oourt sales, The 
right to refund only arises when the sale has been 
set aside and without getting the sale set aside, 
there isno independent right to obtain sucha refund 
under the power of the Court unders 151. 

It is 8 well-recognized principle that where the 
party has another remedy and will not adopt or 
negligently fail to pursue it, the Court will not, 
as a general rule, grant him relief under ifs in- 
herent powers under s 151 

A third party having established his title to 
the property sold in execution of a decree. The 
auction-purchaser applied for refund of purchase 
money without first making an application to set 
aside the saleunder O. XXI, r. 91, Civil Procedure 
Code, The limitation for making such an application 
had expired. His contention was that the auction 
sale was due to fraudulent device of the decree- 
holder and that he could not be aware of the 
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absence of title in the judgment-debtor untilthe ———- O, 1,r.1——Party defendant claiming 
decision of the title suit of the claimant and that relief against defendant—Court, if can. add 


the justice, therefore, demanded that he should be 
given relief ,onthe principle that ib would be 
iniquitous to let the decree-holder profit by his 
own fraud : 

Held, that if the petitioner could establish all 
that, he might be in a position to claim the 
benefit of s. 18, Limitation Act, and count time 
from the date of the decision of that title suit : 

Held also, that in the circumstances of the case 
the auction-purchaser should be permitted to amend 
his application for refund of purchase money by 
adding a prayer for setting aside the sale and 
by adding facts relied on by him to avoid the 
bar of limitation, 

Quaere.-Whether the principle that there is no 
right of suit for the refund of the purchase- 
money to the auction-purchaser, applies to cases 
where fraud is alleged and can ¿be proved. 
RAMESAWAR LAL dJHUNJHUNWALA v. Ram CHARAN 
Prasan Sanu Pat. 41 
—-—— 8.149. Ses Civil Procedure Code, 1908, 


O. VII, r. 11 (e) : 238 
s. 151 

Sre Civil Procedure Code, 1908, s, 144 41 

Ses U. P. Encumbered Estates Act 1934, ss. 4,14, 3 

994 


8. 151— Order under s. 151—Whether ap- 
pealable—0Order passed on appeal from such order— 
Further appeal or revision, if lies. 

Ag there is no specific provision in the Code of 
Civil Procedure for an appeal against an order passed 
under s, 151, no appeal lies and, therefore, the order 
of the Appellate Court passed on appeal from such an 
order is one passed without jurisdiction and where 
such an order has been passed without jurisdiction, a 
further appeal or a revision application can be 
entertained to set aside the order. Kanser RAM- 
BABU Nanp LALL v. Gopinp RAM-JIWAN Mau 

Pesh. 776 

— 88, 151, 115, O. XXV, r. 1—Specific provision 
provided by law—Powers under s. 151, if can be 
used—Application under 8. 115 or s. 75, Pro- 
vincial Insolvency Act (V of 1920)—Applicant not 
residing in British India nor having any im- 
movable property there—Application by opposite 
party for security for costs—Power of High Court 
te pass‘order in nature provided for in O. XXV, 
ri. $ 
The powers under s. 151 have to be exercised 

sparingly. Where there isa specific provision of 
law, or a specific procedure provided by law, which 
has not been followed bya party, or of which ad- 
vantage has not been taken by a party, the Court 
will certainly hesitate before exercising its inherent 
jurisdiction. 

Neither Oivil Procedure Code, nor Provincial In- 
solvency Act, contains any specific provision pro- 
viding for an order of security for costs in regard 
to a revision application under s. 115, Civil Proce- 
dure Code, or under s. 75, Provincial Insolvency 
Act, on the ground that th® applicant is not resid- 
ing in „british India and does not possess immov- 
able property in British India, Bat it” is com- 
petent for the High Court in its inherent jurisdic- 
tion under s. 151, Civil Procedure Oode, to make an 
order for security of costs of the nature provided in 
0. XXV, r. ?, Civil Procedure Code, on an applica- 
tion made for that purpose. HIRALAL RAMSUKH v. 
MONGHIBAI Ok IMNAJI Bom. 774 

ss. 151,152. Sza Oivil Procedare Code, 

1908, s. 47 677 
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him as plaintif —Interference by High Court, 

propriety of. 

Where in an auction the party defendant claims 
a right to relief arising out of the same transac- 
tion against the defendants, the Court has power 
to add him as a plaintiff under O. I, r. 1, Civil 
Procedure Code, and the High Court cannot interfere 
under s 115, with such an amendment, specially 
when itis an interlocutory matter. NILUBIPATRA 
Coan Oo, LTD. v. NORTH BORRAKAR Coat Oo., Lip. 


Pat, 286 
-—— O. lr. 3. See Civil Prozedure Code, 1208, 
O. TI, r. 6 918 


-—— 0.1, rr. 3, 5—Joinder of defendants and 
causes of action—Series of acts or transactions 
giving rise to cause of action—Oommon question of 
law or fact—-Suit by son against father and 
creditors for declaration that debts were immoral 
and his share of property was not liable—If 
bad for multifariousness. i 
Rule 3, O. I, Civil Procedure Code, not only 

contemplates joinder of the defendants but also the 

causes of action. It is the act or transaction or 
the series of acts or transactions which give rise 
to a cause of action; and although all the de- 
fendants may not be jointly interested in one and 
the same cause of action, the fact that’ they are 
interested severally, inthe several acts or transac- 
tions constituting the series, would bring them 
within the ambit of r. 3 of Ô. I, Civil Procedure 

Oode, Where a suit is brought against several 

defendants, the fact that every defendant is not 

interested in all the reliefs claimed in the suit does 

not imply misjoinder of defendants. * 

A suit by a son against the father and his cre- 
ditors for declaration that the debts incurred by - 
the father were tainted with immorality and that 
his share in the joint family property was not liable 
to attachment and sale in satisfaction of those 
debts, isnot bad for multifariousness as a common 
question of fact as to whesher the plaintiff's father 
was given tu immoral habits, concerns all the 
defendants. If that fact is proved, the several de- 
fendants may have different answers by way of 
defence, but that does not make the casa any the less 
one of a common question of law or fact. Puru- 
SHOTTAM V. BHAGWAN Sao Nag. 215 
——— O.ll,r.2. SeeSale of Goods Act, 1930, 

s. 38 (2) 538. 


O.H, r 2—Suit for specific performance 
of contract of sale—Cause of action, when arises— >` 
Claim for possession, if distinct cause of action 
arising from deed—Suit for declaration that 
certain decree was not passed against firm but 
only against partner—Claim for declaration of « 
title to property already sold in execution and 
for possession, omitted—Subsequent suit for such 
reliefs, if barred. ; 
In a suit for specific performance of a contract 

of sale, the cause of action that first arises is ons 

for performance of that contract by execution of a 

registered-deed of sale. It may be that possession 

will be handed over after a decree for specific 
performance has been granted, and the question of 
possession is a coptingency that feed not necessari- 
ly arise until a decree for specific performance has 
been passed, and is then a new and distinct cause 
of action arising fromthe deed itself. 

Where in a suit filed after certain land was sold 
in execution, for declaration that a certain decree 
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passed was not a decree against a firm but only 
against a partner personally, the plaintiff fails to 
include the whole of the claim which he was en- 
titled to make in respect of the cause of action in 
the execution proceeding and also omits to claim 
the relief of a declaration and restoration of pos- 
session in respect of the land sold in execution, 
and fails to obtain the leave of the Gourt to sue 
“for such relief, subsequent suit for a declaration 
of title to the property, for possession of the same, 
and for a declaration that the sale and purchase 
in the execution proceedings did not affect the 
property is barred by ©. IJ, r. 2, Civil Procedure 


Oode. A. S. QOnertyan Firm v. P.R, 8, MEERA 
PILLAY Rang. 157 
O. ||, r. 6—Court, when can order separate 

trials, 
In order to avoid any apprehended embarrag- 


ment, it jg open to the Court to order separate 
trials of the different issues affecting particular 
defendants on the lines of O. II, r.6, Civil Proce- 
dure Code. Purusnortam v. Buacwan Sao 

Nag. 215 
O. ir. 6, 0.1, r. 3 — Applicability of 

0. II, r. 6—Parcel of land in possession of number 

of persons either as tenants or as trespassers— 

Person claiming possession of all pieces of land 

from all such persons—Suit held did not come 

under O. I, r. 3 nor did O. II, r.6 apply. 

Order II, r. 6, Civil Procedure Code, does not apply 
to cases of misjoinder of causes of action but to cases 
where several causes of action have been properly 
joined in one suit and the causes of action so joined 
cannot conveniently be tried together. 

The plaintiff claimed to be the ground landlord of 
certain parcel of land upon which, in various circum- 
stancesand at various times persons—some of them 
as tenants and others as mere trespassers—had erected 
buildings: He claimed individually as against those 
who either were his tenants or who claimed through 
persons who were his tenants, to recover possession 
on the ground of breaches of their respective tenancy 
agreements and, as against some of the others, he 
claimed as mere trespassers who had from time to 

` time possessed themselves of the land: 

Held, thatthe suit in reality was an attempt to 
combine in one suit a number of suits against different 
defendants in respect of different pieces of property 
and upon different causes of action and it would be 
improper to treat this asa case under O. I, r,3, Oivil 
Procedure Oode. 

Held, further that this was a case of misjoinder of 
causes of action, not as between a plaintiff and a 
defendant, but as between a plaintiff and different 
defendants. It wae nota matter which was within 
the scope of O, II at all, and in particular, it was not 
one, that was covered by O. II, r.6. Daw Bra GYI v, 
Maune Po Tuauna Rang. 918 
——— O. VI, r.6. See Carriers Act, 1865, s. 10 

739 


-— O, Vi, r, 17—Allowing amendment is 
discretionary — Exercising discretion, principles 
of—Suit on equitable mortgage for debt due on 
pro-note—Pro-note inadmissible as stamps not 
effectively cancelled—Claim on pro-note barred— 
Amendment sought by alleging some anterior or 
collateral obligatton to pronotee-Amendment held 
could not be aliowed. 

There is jurisdiction in the Court under O, VI, r. 17, 
Civil Procedure Code, to allow amendments, what- 
ever theirecharacter, provided they conform to what 
have been established by judicial decisions to be the 
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proper principles upon which amendment ought to 
be allowed. It is a matter for the Court's discretion 
butthe exercise of that discretion is exercised on 
certain well-defined principles. Speaking perfectly 
generally, the first principle which* lies, at the 
bottom of the exercise of this discretion is that the 
Court does not allow a party by amendmentas a rule 
to raise against his opponent a new case It allows 
him in certain circumstances and upon certain con- 
ditions to implement or to perfect some case which he 
has already pleaded but in which for some reason or 
other, there ig a defect. What it does not allow him 
to do as a rule is to raise a fresh case. The second 
principle upon which the Court acts in these things is 
that, wherever it is necessary for the purpose of doing 
justice, it will strive to allow amendments in all 
cases where the opposite party can be compensated in 
costs. Thethird principle upon which the Court 
exercises its discretion is this. The Court will not, as 
a rule, permit a party by smendment to take away from 
his opponent some legal right that that opponent has 
acquired. By fur the most frequent illustration of 
that principle arises in connection with limitation, 
It may be that, before the time comes at which a 
plaintiff asks to amend his plaint, the defendant 
has acquired a complete legal answer to the 
amended claim under the statute of limitation. 
The general principle is that, unless in very 
exceptional circumstances, the Oourt will not 
allow a defendant tobe dispossessed of that legal 
statutory defence by the expedient of the plaintiff 
making an amendment and then ante-dating that 
AT tothe date of the delivery of the original 
plaint. 

Tne mortgagee brought a suit asking for the ordi- 
nary relief against the defendants upon the footing 
of adeposit of the title deeds of the mortgaged pro- 
perty tosecure a debt due upona promissory note, 
The stamps on the promissory note were not effective. 
ly cancelled and therefore it was not admissiblein 
evidence. Anapplication for leave to amend the 
plaint was made by alleging some obligation either 
anterior or collateral to the promissory note itself, 
The claim on pro-note was barred at such time : 

Held, that the amendment should uot be allowed ag 
there were no special circumstances in the case to 
deprive the defendant of the legal defence that he had 
acquired, The refusing of the amendment would only 
deprive the plaintiff of a personal right against the 
defendant leaving his remedy against the defendant's 


property intact. Mary K Niemeyer v. Hpranim 
Rang, 144 


Mossas1 Mamcovge 
——— O, VI, ¥.17—Introduction of fresh matter 

—Sutt, if altered—Suit, when can be said to be 

altered—Leave toamend, when can be refused, 

Jt is not by mere change in the wording of the 
plaint or the introduction of fresh details that the 
nature of a suit is altered, andthe alteration which 
affects the case, is the one where the original suit is 
wholly displaced by the proposed amendment or 
where a totally different or inconsistent case is 
introduced, Lut where this is not the case; leave 
to amend cannot be refsed merely on the ground. 
that the words which did not find place in the 
original plaint had been introduced in thè sub- 
sequent plaint, even though the effect of those 
words is not to introduce a new or an inconsistent 
ease. MeGa Ras v. Firm RAGHUBAR DAS-BENI PRASAD 


* Lak. 1005 
man O, MI, Y, 11, See Oivil Procedure Code, 
1908, s. 2 150 


O. Vi, r, 11— Applicability to appeals— 
Memorandum of appeal insufficiently stamped— 
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Court must give time to make good deficiency before 

rejecting appeal. 

On the interpretation of r. 11, O. VIT, Civil Pro- 
cedure Code, the Court must afford the plaintiff 
time to supply the deficiency in court-fees where 
the relief is properly valued before rejecting the 
plaint; the rule also applies to appeals. 

Held, that the Court below having registered the 
appeal, should have afforded the appellants an 
opportunity of making good the deficiency in the 
court-fee payable on the memorandum of appeal, 
SARJUG PRASAD Sanu V. SURENDRAPAT TEWARI 

Pat, 976 
——-—-O, VII r. 11 (©, s. 149—Insufficiently 
stamped plaint filedon last date of limitation— 

Court granting time to make good  deficiency— 

Deficiency made good within extended period but 

beyond limitation—Sutt, if barred. 

Reading O. VII, r 11 together with s. 149, Civil 
Procedure Code, the payment of deficient court-fee 
within the time allowed by the Court but beyond 
the period of limitation for the suit has the same 
effect ng if the court-fee had been paid in the first 
instance, that is on the date when the plaint was 
firat presented with insufficient court-fee even though 
such date be the last date of limitation, 

Court of Appeal should not interfere with the 
discretion used by the lower Court in according 
permission to pay the deficient court-fee, DURAIRAN- 
GAM PILLAI v. QOVINDARAJULU NAIDU Mad, 238 
O. VIII, r. 6. See Set-off 383 


O. IX, rr. 3, 8—Date fixed for filing list of 
witnesses ~ Suit if can bedismissed on failure to 
file such list by fixed date— Result of such failure 
Word ‘hearing’, meaning of, 

The utmost result of a failure to file a list of 
witnesses within the time fixed by the Court would 
be thatthe Court might decline to hear the evidence 
of any witnesses whom he might subsequently call: 
failure to file a list of witnesses by the date fixed 
could, under no circumstances, result in the dismissal 
of the suit. Order IX, rr. 3 and R, Oivil Procedure 
Code, refer to the dismissal of a suit on the 
failure of parties to appear when thesuit is called 
on for hearing, and clearly a date fixed solely as 
the last day on which a list of witnesses may be 
filed isnot a date fixed for hearing. The word 
hearing’ in these rules does not mean solely the 
recording of evidence, but it means what it says, 
that is, ‘whet the suit is called for hearing before 
the Court’, and does not include the disposal of a 
routine matter which is within the powers of an 

. officer of the Court, and need not come before the 

Court at all. MAUNG AHMIN v, Mauna SAUNG 











Rang. 789 
0, IX, r. 8 ands. 151. Ser Bengal 
Agricultural Debtors Act, 1936, s. 34 186 


—0.1X, r. 13 —Defendant not filing written 
statement — Court fixing case for hearing ex parte 
-Defendant and his Pieader not prevented from 
addressing Court—-Eix parte decree passed —Decree 

e held could not be set aside. ' 

A party is not bound to put in 4 written statement; 
if he does not do so, he is taken to admit ‘the allega- 
tions in the plaint, but ha is sntitled to appear and 
eubmit any argument open to him on the plaint ; for 
instance, that the plaint discloses no cause of action, 
or that the clei is time-barred. Where no written 
statement is filed an order “case is fixed for hearing 
ez parte” is not justified. The Judge should direct 
that the case be fixed for hearing in default of written 
statement, 
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Where, however, neither the defendant nor his 
Pleader was in any way prevented from addressing 
the Court inspite of an order that “case is fixed for 

earing ex parte’ and the Judge heard evidence on 
behalf of the plaintiff, and passed a decree, and then 
an application was made under O. IX, r. 13, to have 
the decree set aside: l 

Held, that thera was no ground for setting aside the 
er parte decree, VINAYAK SnREEDAAR KULKARNI », 
CHINTAMAN VAMAN KULKARNI Bom. 816 (b) 
——— 0. XI, rr. 21, 18—Order that plaintif 

should file afidavit within certain time and that 

inspection be given forthwith, and that in default, 
suil shall stand dismissed—Suit is automatically 
dismissed on default without further order—Word 
ech in such order means within reasonable 

ume, . 

Where there has been a previous order for dis- 
covery, it ig proper, and according to practice both in 
England and India, to make a subsequent conditional 
order, for example, au order for discovery within a 
prescribed time, and upon default that the suit be 
dismissed orstand dismissed Thera is no difference 
in effect between the terms “stand dismissed” and 
“be dismissed". Both mean that the effect of the 
order is to dismiss the suit unless something be done 
within a specified time. 

Where therefora an order isinthe form that the 
plaintiff should file his affidavit within certain time 
prescribed and that inspection be given forthwith 
and thatthe suit shall be dismissed in default, the 
effect of such an order on default being mads is that 
the suit is automatically dismissed without any fur- 
ther order being made dismissing the suit. . 

The word “forthwith” in such an order is to be 
construed according to circuinstances and means 
within a reasonable time. Where an act, required 
to be done forthwith, is one whichis capable of 
being done without any delay, no delay can be per- 
mitted, and in other cases the delay must not be un- 
reasonable, Guneat SHROFF v., KANIRAM BUREKA 

Cal. 734 

———O XVI, r. 1 —Process-fee ordered to be paid, 

before fixed date—Failure of party to appear 

before Court on such date—Suit if can be dismissed 

for default—Result of non-payment of process-fee 
within time fixed—Dismissal for default. 

The process-fees can be paid to the officer of the 
Oourt who is designated under the orders of the 
Court to receive them, and can be paid at any time, 
subject to the time-limit fixed by the Oourt, and it 
is plainly unnecessary for the party paying such 
fees to appear in Court to pay them, and, in fact 
it would be highly inconvenient if parties did so. 
The only result of the failure of a party to pay 
the fees by the date fixed by the Court would, at 
the most be, that summonses would not be issued 
to his witnesses, and he would run the risk of not 
having his évidence recorded if he could not per- 
sugde the witnesses to attend Court without the 
jasue of summons, The suit, however, cannot be 
dismissed for failure of a party to appear before 
Court ona date before which the process-fee was 
ordered to be paid. MAUNG ABMIN v. Mauna Sauna 

Rang. 789 

——— O, XXI, r. 2—Judgment-debtor paying money 
towards satisfactionof decretal debt—Payment not 
certificed—Executton—Payment twice over—Suit by 
judgment-debtor for damages to recover back amoun 

so paid — Cause of action, i 

lf A executes a deeree notwithstanding a pay- 
ment made by a judgment-debtor B, the® latter can 
maintain a suit against Ato recover damages for 
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breach .of contract represented by this adjustment 
or payment. The reason for the rule is that the 
executing Court is debarred from looking into 
the question of payment if it is not certified 
under r. 2, O. XXI, Civil Procedure Oode, and 
if B is compelled to pay in execution of the 
decree, the full amount of the decree over again, he 
is entitled to recover back that sum from the dec- 
.Yee-holder as damages. In such a suit B does not 
want the decree to be set aside or revefsed, nor 
does lhe pray that any muney which has been re- 
ceived thereunder should be paid back to him. 
All he wants is to recover damages for the loss 
which ‘he has suffered in having to re-pay the sum 
twice over in breach of the agreement entered into 
between him and A. The cause of action arises on 
the date when the amount is paid twice over, to 
save his property from sale. Ram Das Sanu v, 
SUKHDEO Ram Pat. 196 
O. XXI, r, 2 (3)—Adjustment and payment, 

distinction between—Applicability of Art. 174, 

Limitation Act (IX of 1908), to adjustments. 

Per Mya Bu, J.—There is a substantial distinction 
between an adjustment and a payment such distinction 
is recognized by Art. 174, Limitation Act. A payment 
is not a contract of an executory nature whereas an 
adjustment isa contract of such nature, Article 174 
fixes the time of commencement of the period of limi- 
tation at the date of the making of the adjustment, 
OnoKALINGAM CHETTYAR V. NARAYANA CHETTYAR 

Rang. 20 

O. XXI, r. 6— Certificate cf non-satisfaction 

not giving correct number of case and names of 

judgment-debtors—Whether affects jurisdiction of 
transferee Court to execute decree. 

The mere fact that the number of suit and the names 
of the judgment-debtors given in the certificate of non- 
satisfaction issued under O, XXI, r. 6, Uivil Proce- 
dure Code by the Judge are not correct, does not 
affect the jurisdiction of the transferee Court to enter- 
tain the execution application, since it isa mere 
irregularity, Kameshwar Prasan Sings v, LALU Mau 


Pat, 624 
-O, XXI, rr. 16, 90— Absence of notice 
required by 7,16, whether mere irregularity or 
vitiates whole execution proceeding and sale—fact 
that auction-purchaser 1 stranger, if makes any 

- difference, 

The service of notice under O, XXI, r. 16, Oivil 
Procedure Code, is an essential pre-requisite to the 
assumption of jurisdiction by the Court in a proceed- 
ing to executethe decree, if the application for exe- 
eution purports to have been made by one who is 
“not the original decree-holder but describes himself 
as an assignee of the decree holder. The absence of 
necessary notice on the assignor under this Kule is 
not a mere irregularity but it vitiates the whole exe- 
cution proceeding aad the sale. As the Court lacks 
jurisdiction in the absence of nutice, to pass an 
order for execution, the fact that the auction-pur- 
chaser ig a stranger cannot make any diference. 
BARIFA KHATUN V, AsIMANNESSA BIBI Cai. 257 
— O. XXI, r.. 32 5;—ketief under, when 
can be cluimed—injunction prohibiting -defendant 
from doing certain act—Disobedience— Plaintiff's 
remedy—Court holding plaintiff not entitled to 
relief under el. 5—Court must exhaust other 
reliefs, e. g, of aftachment and detention in civil 
prison, before directing plaintiff to file another 
suit for conterting his injunction inio mandatory 
injunction so asto entitle him for reef under 











el, 5, 
The relidf fo which the party is entitled under 
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O. XXI, r. 32, cl. (5), Oivil Procedure Code, is a 
relief to which he will be entitled only in the case of 
a mandatory injunction. Where there is an injunction 
prohibiting the defendant from erecting walls so 
as to obstruct the light and air of the plaintiff and 
the defendant disobeys that injunction, the plaint- 
iff's remedy would be to pub it in the terms of 
O. XXI, r. 32 by “his detention in the civil prison 
or by attachment ofhis property or by both.” 
Where the plaintiff who was entitled to an in- 
junction prohibiting the defendant from doing a 
certain act claims, upon the disobedience of the 
defendant, relief under cl. 5 without making out 
any alternative claim for attachment of defendant's 
property and for his detention in civil prison and 
the Court rightly comes to the conclusion that the 
plaintiff was not entitled to the relief under cl 5, 
it is not right in saying that the plaintiff was 
bound to bring another suit and bring a separate 
suit converting his injunction into mandatory in- 
junction. The Oourt should exhaust the forms of 
reliefs, e. g, of attachment and detention. Such 
decision of wrongly referring the plaintiff to another 
suit does not, however, preclude the plaintiff from 
claiming other form of relief he thinks proper by 
applying to the Court having jurisdiction. Toox 
Lat v. Bonoo LAL Pat. 807 


-~ O.XX!, r. 34—Deeree for execution of 
documeni—May be passed in any suit and not 
necessarily in suit for specific performance of 
contract 
Order XXT, r. 34, Oivil Procedure Oude, simply 

contemplates that there should be a decree for 

execution of a document. It may be passedin any 
suit. There is no foundation for the view that an 

order under the rule can be made only when a 

decree for execution of a document is made in a 

suit for specific performance of contracts. BIRENDRA 

Nati Ray BABADUR v. TURBNA OHAND NAHAT 

Cal, 998 
O. XXI, r, 40, Sep Presidency Towns 
Insolvency Act, 1909, e. 17 989 


O. KAI, r. 41— Power under, is discretion= 
ary—Haercise of power—Garnishee totally deny- 
ing debt—Court should direct his examination or 
to produce his account books—Such directions 
when to be given. 

Prima facie having regard to the history of 
O. XXI, r. 41, Civil Procedure Oode, it cannot be 
doubted that a person other than thè judgment: 
debtor includiag an alleged garnishee may be 
examined under the order. The discretionary 
power that is vested under O, XXI, r. 41, to exa- 
mine a garnishee must ordinarily be limited to 
cases where the garnishee admits the debt and the 
Court may find out the exact extent of the debt 
before ordering execution. But if the debt is total- 
ly denied, the Court ought not to ordinarily 
examine the garnishee or direct him to produce 
account-books unless it is satisfied on the affidavits 
oron the examination of the judgment-debtor, 
that in the interests of, the decree-holder the | 
garnishee should be examined and his books pro- 
duced to better enable him to proceed with the 
execution and to prevent a possible fraud or collu- 
sion between the judgment-debtor and the garnishee. 
For that purpose the alleged garnishee may be 
examined with reference to the books or other 
documents which he may be directed to produce 
for finding out whether there were any dealings 
between him and the judgment-debtor and there 
would thus be a probability of a debt being dua 
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and the garnisheé ought not to be subjected to any 
examination or cross-examination for the purpose 
of determining whether the liability subsists or 
not. Matutygm Bivi AMMAL v. Union Bank, LTD, 
KUMBAKONAM ` Mad. 212 
O, XXI, r. 58—Postmaster-General holding 

Cash Certificates in name of R—On R's death 

his heirs not obtaining valid transfer of them— 

Decree against assets of R an hands of heirs— 

Attachment 3° deposit made in connection with 

Cash Certificates — Application under O, XXI, 

r. 58, by Postmaster-General dismissed - Court held 

-ought to have adjudicated upon it—In view of 

s. 214 (b) of Succession Act (XXXIX of 1925), 

Court, held ought not to have proceeded to execute 

decree against cash certificates, 

The Postmaster-General was the custodian of 
certain Post Office Oash Certificates which he held 
on behalf of one R, On R's death his heirs took no 
steps to obtain a valid transfer to them ol the Cash 
Certificates in accordance with the provisions of 
Post Offce Rules. Subsequently, cortain persons 
obtained a decres against the assets of R, which were 
in the hands of his heirs. The Uourt thereupon called 
upon the Postmaster-General to remit the sum which 
had been deposited in the Post Office in connection 
with Oash Oertificates, In reply, the Postmaster- 
General pointed out that owing to the provisions of 
the statutory rules on the subject, he was unable to 
pay the proceeds of the Qash Certificates to the decree- 
holders. The Uourt refused to accept the contention 
of the Postmaster-General and allowed the attach- 
ment to stand. The Postmaster-General there- 
upon made a formal application tothe Oourt under 
O. XXI, r. 58, Civil Procedure Oode; and the Court 
dismiesed this application on the ground that it was 
not maintainable : 

Held, thatthe Postmaster-General being in posses- 
sion of the Cash Certificates, was only empowered to 
deal with them in conformity with the statutory rules 
published in the Post and Telegraph Guide and in 
accordance with the provisions of the Post Office 
Oash Certificate Act 1017. This beimg the case, it 
was the duty of the Gourt to treat the Postmaster- 
General's application as an application under O, XX1, 
r, 68 of the Civil Procedure Vode, and to adjudicate 
thereon in accordance with law. 

Held, further, that having regard to the provisions 
of s5. 214 (b), Succession Act, the Court should not 
have proceyted to execute the decree against the 
Oash Certificates in the possession of the Postmaster- 
General except on production by the decree-holders 
of one of the documents mentioned in the latter part 
ofthe section. SEORETABY OF STATE v. GIRINDRA Nara 
Saga Cal. 152 
—_— O, XX], rr. 58,60, 63—Objection under 

T. 58, tf can be taken after sale of property in execu- 

tion—Objection dismissed—Suit under r. 63, if 

competent. 

The attachment does not cease when the property 
is sold in execution and a valid objection can be 
made alter jsale to the attachment under O. XXI, 
r. 58. - Where such an olfjection was made but was 
dismissed’by the execution Oourt, that dismissal must 
‘pe under r, 60 of O. XX1, and consequently the dis- 
appointed objector is entitled to file asuit under 
O, XXI, r. 63. Ramacuanpra v. Kayam Hussain 


O. XXI, r.10. Ser Company 
O, XXI, rr. 63, 66—Objeciton to sale 
proclamation—Summuary order on—Whether has 
eject of conclusive oruer under r. 63, 

The mere question of whether there wasa prior 
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charge would not be an objection to the attachment. 
Tt is when an inquiry is held and an order is passed 
under one of the rules 600r 61, in O XXI, Civil Pro- 
cedure Code, that there isan order which is con- 
clusive under r. 63 and without an inquiry, there can 
be no such conclusive order. Consequently where 
on an objection to the sale proclamation.a summary 
order is passed, it hag not any of the effects of an 
order under 1.63. Kanuarya Lan v. Banke Braari ° 
All. 66 
- + O. XXI, r. 66. Sge Bihar Money Lenders’ 

Act, 1938, ss. 16, 17 ` 279 
—————— O. XXI, r. 66 —A pplication for sale giving 

required information—Presumption that proclama- 

tion issued by Collector did so. 

The fact that the decree-holder’s application for 
Bale gave most of the information required by the 
sub-r, (2) ofr. 63, O. XXI, raises no presumption 
that the proclamation issued by the Collector did. 
so. Inpar Ram v. Lina Duar Lak. 93 


~ O. XXI, rr. 67, 68, 69—Scope of—Provi- 
sions are for protection of judgment-debtor-— 
Failure to comply with rr. 67 and 68—Court sale, 
if null and void—Failure, if material irregularity 
—No steps to set aside sale tuken—Court, if can 


treat sale as nullity. 

Provisions of O. XXI, rr. 67 and 68 of Oivil 
Procedure Uode, like the provisions of O. XXI, 
r. 69, have been designed for the protection 
of the judgment-debtors and for the pur- 
pose of ensuring that properties. of such persons 
shall not be put to sale unless due publicity is 
given to the fact that a sale is to be heldand a 
proper opportunity is afforded to bidders to attend 
the sale after proper notice has been given. 

Failure to comply with the provisions-of the Civil 
Procedure Oode, which are contained under 
O, XXI, rr. 67 to 69, would not alone render a- 
Oourt sale a nullity, but it would be aecessary for 
a person who is aggrieved by the non-compliance 
with these provisions to treat such non-compliance 
ag a material irregularity which he must urge in 
a properly constituted application under O, XXI, 
x. 90, Civil Procedure Code. Wherethe judgment- 
debtors themselves took no steps to have the, sale 
set aside on the ground that it had been vitiated 
by reason of any irregularity which arose by rea- 
son of non-compliance with the provisions of 
O. XXI, r. 69, of the Code, itis not open to the 
Judge to treat the sale as a mere nullity which 
could be disregarded without having resorted to 
the requisite provisions of the Oode whereby a 
remedy has been provided to judgment-debtorg 
under O. XXI, r. 90, for having a sale set aside 
in connection with which irregularities may have 
occurred. JOGENDRA Nata Baatracaatyya v. NABI 
Newas Cai. 842 


———— 0. XXI,r. 86—Forfeiture of deposit— Whole 
amount of purchase money paid, forfeited, as cost 
of general stamp 10 be affixed to sale certijivate was 
not paid—New rule as to depostt of cost coming 
into force recently—Deposit held should be returned 
subject to prescribed deductions. _ 

A purchaser in Court auction paid the whole of 
the purchase money but failed to deposit the 
costs of the general stamp to be adized to the 
sale cértificate ws required by the new rule which 
had been in force since only six months. The 
Court forfeited the whole of the purchase money : 

Held, that although in such a case the High 
Court would not ordinarily interfere, it avas right in 
this case to set aside the order and return the 





Vol. 178} 


VII Procedure Code—eontd, 


deposit subjéct to * deductions as 
“The clerk of the Court who issued the challan 
should have drawn the purchaser's attention to 
the new rule and asked him to pay the small sum 
necessary to defray the cost of the stamp. Inre 


are prescribed, 


PONNAMBALA MUDALI Mad. 96 
~-~ 0. XXI, r. 90. Szu Bengal Agricultural 
Debtors Act, 1936, s. 34 186 344 (a) 





O. XXI, r. 90, proviso (b) Rangoon 
* Amendment—Applicaiion under 0. XXT, r. 90 

—Deposit, if necessary. 

Proviso (6) to r. $0, 0, XXI, Oivil Procedure Oode, 
as amended in Rangoon requiring depositis ultra 
vires and Schedule Notification No. 440f January 97, 
1937, has removed the necessity for such a deposit. 





8. T. R. M. FIRM 9, ANDATEAL Rang. 118 
—O. XXI, rr. 90,91, 92, 93—Suit by 
auction-purchaser at Court sale for recovery of 


purchase money when judgment-debtor has no title 

to property—Maintainability of —His rights— 

Sale confirmed — Whether can re-open matter by 

application for further execution. 

The Common Law of England gave no implied 
right of warranty of title to a purchaser of immovable 
property, There is no warranty in an auction sale 
and the auction-purchaser at a Court sale has no 
right to recover the purchase price by suit from the 
decree-holder in case it “subsequently turns out that 
what he has purchased deces not belong to the judg- 
Mment-deblors, A statutory right was granted under 
the Codes of Oivil Procedure of 1877 and 1882 by 
which an auction-purchaser could sue to recover the 
purchase price under those Usdes With the repeal 
of the Uode of 1882 by the Code of 1908 thas statu- 
tory right camé te anendas the Present Code of 
Civil Procedure, Act LV of 1808), makes no such pro- 
Vision. Thére is no right at present either in lawor 
in equity foran auction purchaser to recover under 
such circumstances. As regards a decree-holder 
who has purchased at auction-salo his rights are 
limited to those granted by the Civil Procedure Gode 
in O. XXI, rr. 91 and 92, and ifthe auction-sale is 
confirmed that becomes res judicata between him 
and the judgment-debtor and he cannot re-open the 
matter by the mere application for further execution 
or by aay other means unless he can get the order 
confirming the sale set aside, Awan Natd v, Firx 





OBOTSLAL DoreaPrasap ` AULT FB 
——— 9. XXI, rr. 91 and 93. Ser Civil Pro- 
‘cedure Code, 1908, 5 144 41 
O. XXII, r, 10—" Suit” includes appeal and 

second appeal. 
In O. XXII, r. 10, Civil Procedure Code, the 
clause “the suit may, by leave of the Court, be 


continued means also that the appeal and second 
appeal arising on the decree in the aut may be 
continued ‘by or against the person who has acquir- 
ed the interes; and term “suit ” includes an appeal 
and second appeal following on decree. ALAGAR 
RAJA v., NARAYANA RAJA Mad. 205 
——— 0. XXII, r. 12—Applicability—If applies to 

appeals from order made in execution proceedings 

— Whether exempts appellant in appeal from order 

in execution, from applying to bring legal 
. Tepresentatives of deceased ‘respondent on record 

within time prescribed, 

Order XLI, Givil Procedure Code, which provides 
the procedure relating to appeals dpes not make any 
distinction between appeals arising from execution 
proceedings and those preferred against decrees, 
There ia, therefore, no reason why r. 110f0. XXII, 
should note apply to an appeal falling under s. 47, 
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Oivil Procedure Code. An appeal which arises from 
execution proceadings cannot bo regarded as a “pro- 
cesding in execution.” Itis because of the special 
provision cf s. 50, Civil Procedure Oode, that r, 12 
of O. XXII exeludesthe execution proeegdings from 
the operation of rr. 3, 4 and’8 of that Order, Rule 12 
must, therefore, be construed ag referred only to the 
proceedings in the executing Court and not to those 
inthe Appellate Court which hears appeals arising 
from execution proceedings, Section 50, Civil Pro- 
cedure Code, does not apply to appeals arising from 
execution proceadings but only to those in the 
original Court and r. 12 of Ò. XXII only ex- 
cludes the proceedings in the original Court. 
The proceeding which r, 12, O. XXI, contem- 
plates is that specified ing, 50, Civil Procedure Code, 
which does not apply to appeals but only to a pro- 
ceeding in the original Court. Order XXII, r. 12, 
does not therefore exempt an appellant in an appeal 
from an order in execution, from applying for bring- 
ing the legal representatives of the deceased res- 
pondent on record within the time prescribed by law, 
Sure MADHAORAO NARAYANRAO GHATATE v. BALIRAM 
Nauayan GADKARI Nag 568 
—~—-=— 0. XXII, rr. 12, 3—Abatement, if applies 
to execution proceedings—Personal representative 
or heir of deerce-holder dying pending execution 
whether must take steps for substitution. 

Abatement does not apply to execution proceed- 
ings. The result of that is, however, that the 
heirs of the deceased decree-holder need hot take 
steps for substitution under O. XXII, r. 3, Oivil 
Procedure Code, but may apply to carry on the 
proceedings or may file a fresh application. In 
other words, execution proceedings do not abate 
but live on and, as some one must take tha next 
step and death terminates all agencies, the person 
entitled, t. e., the personal representative or heir 
can come before the Court. That person when he 
comes will be claiming for himself, at least where 
he, or she, is heir or beneficially interested, Trypar 
Ramat MARWADI v, RAMPYARI Nag. 581 
O, XXII, rr. 12,4 (3)~Aplicadilicy of, 

0. XXII, r.12—S8uit Jor partition against brothers 

—Appeul against order passed in execution pra- 

ceedings — One brother dying during pendency of 

appeal — His legal representutive not brought on 
record within time—Whole appeal, if abates. 

Rule 12, O, XXI, Civil Procedure Code, does not 
apply to appeals against orders passed in executian, 

A suit for partivion and Proceedings .in execution 
of sucha suit must proceed against SIL the Co- 
sharers and they or their legal representatives must ba 
on the record, 

Where ina suit for partition brought against 
brothers, an appeal is preferred against an order 
passed in execution andone of the respondent 
brothers dies during the pendency of appeal, the 
appeal abates asa whole if hig legal representative 
ig not brought on record within limitation. 

The consequence following the abatement of an 
appeal cannot be avoided by the simple device of an 
aliidavit in appeal that the party who has died gave 
up his interest in the property before the order in | 
execution appealed against was Passed. Aman 
Kuatun v. ABDUL RASOOL AEDULLAY Sing 890 
——— 0, XXIII, r. 1, s. 11—Plaintiff's surt dismissed 

—In appeal parties agreeing to dismissal of 

appeal with permission to bring fresh suit — 

Court dismissing appeal and giving permission to 

bring fresh suit—Suit held was not withdrawn 

under O. XXII, r. 1, and subsequent suit on 
same cause of action barred by res judicata, 
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If once a- suit is dismissed, the Court ceases, to 
have any further jurisdiction in the matter, and 
consequently it is not empowered to grant permis- 
sion to the plaintiff to institute afresh suit on the 
same cause of action. oe 

Where ona suit being dismisssed, the plaintiff 
prefers an appeal but the parties agree that the 
appeal may be dismissed and the Court passes an 
order “ the parties agree that thia appeal may be 
dismissed, and that the plaintiff-appellant may be 
permitted to bring afresh suit for possession, if 
so advised. We grant permission to bring a fresh 
suit and dismiss this appeal;" it cannot be said that 
the suit is withdrawn under O. XXIII, r 1, and not 
dismissed. The suit being dismissed, a subsequent 
suit brought by the plaintiffon the same cause of 
action onthe basisof the order ofthe Court is 
barred by res judicata. BHALU v. RAHMON 

Lah, 319 


-—-— O, XXIII, r. 1, (2) (a) and (b)—Cl, (b), whe- 
ther limited to cases in which Court thinks that 
suit must necessarily Jail— Other sufficient grounds 
on which itis proper to allow plaintiff to with- 
draw suit—Held, that discretion exercised by Court 


was proper, 

The two sub-els. (a) and (b) of O. XXIII, r. 1 (2), 
Oivil Procedure Code, are worded in an entirely 
different manner and they are intended to cover 


different circumstances, Clause (a) says that the 
Oourt must be satisfied that the suit must fail by 
reason of some formal defect, and cl. (b) omits any 
reference to a failure of the suit. Clause ib) is not 
limited to cases in which the Court thinks that the 
suit must necessarily fail. There may be other 
sufficient grounds on which itis proper to allow the 
plaintiff to withdraw his suit. 

Where a plaintiff brings a suit for recovery of a 
sum of money being interest due on a mortgage by 
the defendants in his favour together with the 
amount of the Municipal taxes paid by the mortgagee 
in order to prevent the land from being sold fcr 
default, but subsequently applies fcr leave to with- 
draw the suit with liberty to bring afresh suit so 
as to include the recovery of the principal amount 
dus on the mortgage also and the Uourt gives such 
permission, the exercise of the discretion by the Court 
is proper. It is quite possible that the plaint might 
appear defective in its method of seeking to attain 
the ‘plaintiff's desire and that the plaintiff who 
wished to recover the interest due without losing his 
rightsas moftgagee feared that to persevere in the 
suit might result in its becuming impossiblefor 
him to recover the principal amount. That is surely 
a circumstance which would justify the Court in 
allowing him to withdraw his suit with leave to bring 
afresh suit including the prayer for recovery of 
interest as well as one fcr recovery of the principal, 
Daw Dwz v. U San HLA Kang. 607 


-~——— O. XXI, r. 3,0. XLI, 1 um) — Order 
under O, KALII, r. 3— Appeal Jrom, after decree 
—Competency. 

An appeal irom an order under O. XXIII, r. 3, 
“ Oivil Procedure Code, recording a compromise is not 
jnccmpetent merely because it was preferred after a 
decree had been made, It isnot neceseary to piè- 
fer an appeal both from the order and deciee passed 
in pursuance of the order, Similarly wlen the uppeal 
is one Írom, an older recording a compromise, no 
questicn of the filing of a copy of the decree arises 
along with the memorandum of appeal. JARNAIL 
Sines v. Narain KAUR Lah. 829 
O. XXili,r. 3, Sch, il, Para, 20—Parties 
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Civil Procedure Code—conid. a 
referring dispute to arbitrators without interven- 
tion of Court— Court, if can refuse to accept award, 
Power given by para, 20 of Sch. Ll of the Civil Pro- 

cedure Code cannot override the general power given 

to parties under O. XXIII, r. 3, Oivil Procedure Code, 
to adjust their disputes by a lawful compromise at 
anytime after suit. The award is not entertained 
as an award but as an agreement between the parties 
disposing of their dispute and it is this agreement 

which the Court has power under O. XXIII, 

r. 3, to record and pass a decree in terms thereof, 

In principle there is no difference between an 

agreement of the parties and an award by arbitra- 

tors who are appointed by the parties them- 
selves to settle their dispute, because in either case 
the partiesare bound by their own agreement. An 
award, therefore, assumes the character of an agree- 
ment as soon as it is delivered whether the parties 
accept it or not. The Court cannot, therefore, refuse 
to accept the award for the reason thatthe parties 
had submitted tLeir differences toa set of arbitrators 


without the intervention ofthe Oourt. RAMDHAR V. 
SANTADHAR Nag. 29 
———— QO. XXIII,r.63. Bes Oivil Procedure Oods, 
1908, s. 47 540 
——-——_ 0. XXV, r.1. Sze Civil Procedure Code, 
1908, s. 151 774 


———— O, XXVI, r. 5— Bangalore, if within British 

India—Practice, 

Bangalore does not fall within the definition of 
British India as given in the General Clauses Act, 1897, 
and cannot, therefore, be held to be a part of British 
India. M, J. Sarwa & Co.v. Rawiza Br Mad. 290 
——-— O, XXXII, r. 7. See Civil Procedure Oode, 

1908, 5.47 308 
——-—— O, XXXII], r. 1, Sze Civil Procedure Code, 

1908, s. 115 : 896 
O. XXXII, r. 1—Suficient means—Possession 

of occupancy holding, if can be taken into considera- 
tion— Nature of value of right. 

The possession of an occupancy holding can be 
taken into consideration in deciding whether an 
applicant to sue informa pauperis is possessed 
of sufficient means to enable him to pay the 
court-fee prescribed by law. 

Jn this case the position stande as follows: The 
property in question is the right which an occu- 
pancy tenant has in occupancy land. That right 
is restricted by the Central Provinces Tenancy 
Act, 189%, and may be described aa being limited to 
woiking the lan., suriendering the land, and 
transfering the land to a limited class in two 
modes, (1) by sub-letting, and (2) by transfer. The 
right of surrender may or may not be valuable. 
The right of transfer is to a co-tenant and the 
tenant's nearer heirs, and may or may not be 
valuable. lf it is valuable and isof such a value 
as to exceed the limit which a pauper applicant 
ig permitted to have if his application is to 
succeed, obviously the application would fail; if it 
is not so valuable, then it would succeed. Which 

itis, is a questicn of fact. Kapiman v. BALORAN- 
SINGH Nag, 512 


-——— O, XXXII, or. 1, 0. XLIV, r, 1—Word 
“person ‘in O. XXXL, r. 1 ana O. XLIV, r. 1 does 
not include limuca company incorporated under 
Companies Aci—Such company, ts not competent to 
sue or appedi as pauper— Provisions of 
0. XXXIII must be read together. 

The word ‘person’ in the Explanation to O, XXXII, 

r. l and m O, XLIV, r.l does not include a limited 

company and application by euch company tsue as a 
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pauper or to prefer an appeal asa pauperis incompe- 
tent under O. XLIV,r. L 

All the provisions of O. XXXIII, must be read to- 
gether, not only r. 1, but rr.3 and 4 of the Order. 

In order to decide whether in a particular instance 
the word ‘person’ includes an artificial persm ora 
corporation ora company, regard must be had to the 

* setting in which the word ‘person’ is placed, to the 
circumstances in which it is used and above all, to 
the context in which it stands. The scope of the 
meaning of the word ‘person’ depends essentially on 
the connection andthe circumstances in which it is 
used. Jfithereis any presumption that the word 

‘person’ includes a corporation, the presumption is no 

more than ofa slight nature and therefore easily 

displaced. One hasto consider the subject-matter of 
the particular enactment in which the word ‘person’ 
appears andespecially the immediate context in 
which it is used in order to decide whether that pre- 
sumption will apply or whether it will not, BHARAT 

ABRHYUDOY Oorron Mruus, LTD. v. KAMESHWAR SING 1 

Cal. 977 

O, XXXIN, 5 (e)—‘Interest™ in r. 5 (6) 

is used in its general and ordinary sense and not 
in technical sense. 

In O. XXXIII r. 5, (8), Oivil Procedure Code, the 
word “interest” does not necessarily mean one which 
amounts to such, under the combined effect of the 
provisions of the Transfer of Property Act and the 
Registration Act. It is used inits general and ordi- 
nary sense and not in the technical sense. N. KAYA- 
MBU PILLAI v. LAKSHMI AMMANI AMMAL Mad. 514 
O, KAKI, r. 9 (Gj—Word “plaintiff” in 

both places appearing in r. 9 (c) means plaintiff or 

his representative. 

In O. XXXII, r. 9(c) in both the places where the 
word “plaintiff” occurs, it means “the plaintiff or 
his representative", otherwise the section will lead 
to an absurdity. Any other construction will make 
the dispaupering of the representative impossible, 
where the original plaintiff entered into the agree- 
ment. N. KAYAMBU PILLAI v. LAKSHMI AMMANI AMMAL 

Mad. 514 

—-— 0. XXXIV, r. 1—-Sutt on mortgage —Parties 

— Attaching creditor, if necessary party—He selling 

judgment-debtor’s property in execution of his 

decree and purchasing it himself~Whether still 

barred party—Transfer of Property Act, 1882, 

8. 91 (f). 

No doubt, ordinarily a Oourt should deal with 
the rights of the parties as they stood at the in- 
stitution of the suit, but where the continued 
existence of those rights is an essential requisite 
for according the relief asked for and such rights 
have been lost before the relief could be granted, 
the Court cannot but take notice of the altered 
circumstances and decline to give the petitioners 
that relief to which they, by their owa act in 
bringing the property to sale before filing the 
petition, have disentitled themselves. No doubt 
an attaching creditor ia nok a necessary party 
to a suit on a mortgage and an order striking 
his name out in so far as he purports to assert a 
paramount claim and raises questions of priority 
is correct. But by virtue of the statutory right of 
redemption conferred under 8.91 (f), Transfer of 
Property Act, he will be proper party to the suit 
and it is not open to a Court to strike out the 
name of a party as an unnecessary party if he is 

. otherwise a proper party to thésuit Even apart 
trom s. 9],ean attaching creditor may, in certain 

Cases, be permitted to intervene and be made a 

proper party to the suit for the purpose of safe. 
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guarling his rights, 7 e, tos3 that the interest of 
his judgmanat-dabtor which might ba sold ualor 
the mortgage decree to b> passed is correstly 
determinel. If the attashing crelitor*procseds to 
sall the proparty in oxezutioa of his dacree, ths 
Oourt sule releases the propirty altogether from 
attachment and with it the right of redemption 
which thestatate confers on him gal saeh rights 
a3 he can allega as aa attashing creditor als» go 
with it Whit thsQourt auctioo-parchaser acquires 
is only the right, title and iaterest of the judg- 
ment-debtorand not the right of tha attaching 
creditor aad thereafter hə cin only agitate such 
rights as the jadgmenot-lJebtor has. The fact that 
the attaching cratitor himself bacomes the purshaser 
is immaterial. ANNAMALAI O BTTIAR V. SRINIVASA- 
BAG JAYA AIYENGAR Mad, 595 


——_-—- O. XXXIV, r.5 (3)— Sale desree under 
O XXXIV,r. 5(3)~Application of sale proc:eds 
—Should be applied first in discharge of amount 
found due in preliminary decree and not towards 
costs or interest—Principle of s. 60, Contract Act 

(IX of 1872), applicability. 

There is no doubt that a creditor, to whom princi- 
pal and interest are due, is entitled to appropriate 
against the interest uny sum the debtor pays without 
stipulating that it is to bs appropriated against the 
principal. But there is no reason why this principle 
should be imported into the execution of decrees 
which are provided for by the Vode of Civil Proce- 
dure. Incases in which a decree his bean pasiad 
in the usual form, prescribed underr,5 of O XXXIV, 
Oivil Procedure Jode, costs cannot have priority over 
the actual mortgage deb:s declared to be due in the 
preliminary decree and tha rule laid dwa in 
O. XXXIV, rr 10 and 13, Oivil Prosedure Uode, 
relating to properties which are subjest to prior 
mortgages cannot be inferentially applied to cases 
in which the property soli is not subject to any 
mortgage other than thè one for the reslization of 
which the property of the juigment-debtor was 
orderst to ba sold. Phare is bati a) express pro- 
Vision for th: payment of intarest or coats to be 
made frat, Inthe preliminary decree, the sum found 
du3is expressed and vy the Vode tue sale pruczeds 
have to ba applied in payment of whit is declared 
due to tha plaintiff in tne preliminary decree to~ 
gether with subsaquzat inberess andl yubsaqueat costs, 
The sum therefsre fuuad due snoild+pe first dis- 
charged and interest and costa should bs subsaquzatly 
dischargal. UENTaAL BANK UF INDIA, LTD, LAHORE 
v. ATTAR OAND Lah. 189 


O. XXXVIII, r. 12— Agriculturist’, meaning 
of—Person possessing large extents of land cultivat- 
ed by tenants whether ‘ayriculturiat’, 

Toe word ‘agricalturist in O. XXXVIIE r. 1?, 
Oivil Procadure Uvoda, must o3 interpreted ia the 
same sanse in which it 1s used ın ss 60 and ól, aad 
it means a tiller of the soil wh) is uuable to 
maintain himself otherwise. . 

Where, therefore, a pergon possesses lirge extents 
of land most of which is cultivated by tenants, he 
cannot be deemed to be an ayriculturist, Pattug 
VENKATASUBBAMMA v, Deyvoz NARAYANA REDDI 





Mad. 679 

— Q. XL,r.1. Sze Civil Procedure Oode, L408, 

O. XLIII, r. lia) = 924 
—— O., XL, r. 1—Mortgage sutti—Two sets of 


defendants joined — Appointment of Receiver to 
take charge of certain lund covered by morigage— 
Striking off of one sec of defendants as not necessary 
purites—Application by such defen tants for remota, 
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of Receiver and for possession being given tothem— 

If entitled to get such order. 

Where in a mortgage suit to which two sets of 
defendants ¢re added, the mortgagee gets a Receiver 
appointed to take charge of cartain land covered 
by the mortgage but one set of defendants is 
struck off the record as not being necessary parties 
to the suit and theyapply that the Receiver should 
be discharged and the land under the possession of 

-the Receiver should be released in their favour, they 
are entitled to get the order prayed for, if it is found 
that they, were in possession of the land at the time 
of the appointment of the Receiver and if none of 
the other parties had a right to remove them from 
their possession. ABDUL KADER v. R. M, P. OnETTYAR 

Rang. 924 

: O. XL, r. 1-—Receiver, appointment of—~Prin- 

ciples— Defendant in peaceful possession for fifteen 
years —Whether should be deprived of possession. 

The power conferred by O. XL, r. 1, Civil Pro- 
cedure Code, should be exercised with great care 
and caution and only in cases in which the appli- 
cant for the appointment of a Receiver has prov- 
ed a prima facie title to the property, Where the 

defendant had been in peaceful possession of the prop- 
erty in dispute for about fifteen years without any 
objection on behalf of anyone, it would not be just 
and convenient to deprive him of that possession 
and appoint a Receiver to manage the property, at 
the instance of the plaintiff who bases his claim 
on a custom which is denied by the defendant. 
BIDURRAMJI v. Kzs..0 RAMJI Oudh 725 
O. XLI, r. 1—Amendment of decree or 
correction of mistake apart from review of judgment 
—Whether supersedes original decree necessitating 
Wasa of appeal presented with copy of original 
lecree, 
Quaere.— Where an application for review of judg- 
ment is granted and the decree is consequentiy 
.amended, no appeal is competent against the origi- 
nal decree as that decree must be deemed to have 
been superseded and, therefore, non-existent. But it 
is a question whether an amendment in the dec- 
ree, apart from the review of the judgment, to 
however slight an extent, and even a correction of 
a mistake under 8.152, Oivil Procedure Code, in the 
decree, have the effect of superseding the original 
degree Bo as to necessitate the dismissal of an 
appeal, which was presented with a copy of the 
original decree. Looan Commirrea or Gurpwaras 
LA. 0EB v. SARDUL SINGH Lah. 886 
-O. XLI, r. 10—Appeal raising issues not 

jeopardizing appellant's position—His suit of vexu- 

tious character—A pplication for security for costs 

—Court, if will grant it, in case it has ‘effect of 

stifling appeal—Appellant, if can rely on poverty 

to resist application. 

Where the liberty of the appellant is in question 
or where highly penal consequences will be entailed 
upon him by the order appealed against, the Uourt 
as a géneral rule will refuse to order security for 
costs. Where theappeal wises grave issues which 

“vitally affect the appellant's position, the Court 
may Well refuse to make an order, whieh will have 
the effect of stifling the appeal, although circum- 
stances may exist which normally would justify 
an order for security. But where the facts are just 
the other wgy; not only is the position of ‘the 
appellants not jeopardized but the suit they 
brought, is of a harassing and vexatious character 
no Court will regard with sympathy the argument 
that the order for seourity will have the effect of 
putting an end to a litigation of that sort.- In such 
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a case the Court will pass order for security for 
costs. 

The propesition is well-established that the ap- 
pellant's poverty by itself would pot be sufficient 
to warrant his being required to furnish security. 
But that does not mean that the appellant can 
rely upon hie own poverty, as being an important 
or decisive factor, and resist the application on that” 
ground, AMBALATHILAKATH KUTTOOSSA V. M. KoroTH- 
VEETHIL KUN JAMMA AMMA Mad. 899 


———-— O, XLI, r. 22, 0. XIV, r. 1—Cross-objection, 
if can be filed by respondent against person who, 
though party to suit, was not impleaded as party to 
appeal by appellant—Parties should draw attention 
of Court toomission in framing issue —Person con- 
tending that.he is not necessary party—No issue 
pressed—Issue held must be held to have been 
waived, 

The provisions contained in O. XLT,r 22, Civil 
Procedure Cade, are quite general and entitle a res- 
pondent to take any cross-objection to the decree 
which he could have taken by way of appeal. A 
respondent's right to file cross-objevtions and ask 
for relief cannot be restricted to the parties only who 
have been impleaded in the appeal at the instance of 
the appellant. Ifthe respondent could file an appeal 
against a respondent who althongh not a party to the 
appeal was yetaparty to the suit, there is nothing 
in the words of O. XLI, r 22, which would prevent 
him from raising the contention in his cross-objections 
which could be raised by him in an appeal. 

It is true that the duty of framing issues has been 
cast by the Civil Procedure Code on Oourts. But it is 
essential for the parties also to draw the attention 
of the Court to an omission in framing issues, Where 
the issue in regard to a party as being an unnecessary 
party was not pressed on his behulf deliberately when 
the issues were being framed it must be held to have 
been waived by him. Guzutu DEVENDRA AYYAR V. 
P. O. Morsu ONEETIAR Mad. 191 
O. XLI, rr. 23, 25, 27—Trial Court deciding 

question on eviderice placed before it by plaintiff 

~~ Appellate Vourt considering evidence insufficient 

—If can remand case~—Duty of Appetiate Court in 

such case, 

Appellate Court cannot remand a case to allow the 
plaintiff to produce additional evidence he desires on 
the ground that the evidence of the plaintiff was not 
sufficient to establish his case, when the plaintiff 
had placed evidence before the trial Oourt and the 
trial Oourt had decided the quastion on that evidence, 
It is the duty of the Appellate Oourt to come to its 
conclusions on the evidence on the record and decide 
the appealeither for the appellant or for the respon- 
dents in accordance with its conclusion, KALIKA 
PANDE v. Ram AUTAR PANDE All. 309. 


—-—— 0, XLI, r. 30— Appellant not appearing and 
arguing case—Court, if can decide appeal on 
merits, , ? 

When inspite of several opportunities given to 
him the appellant fails to appear and argue the 
appeal, the Appellate Court is not debarred from 
deciding the appeal on merits. This power is not 
taken away whena notice is issued to the respond- 
ent, and in accordance with it, he appears. OnINMAN 
Lat v. Zaur UDDIN x All. 89 
——— 0. XLI, r. 31, 88. 99, 108—Scope of 

0, XLI, r. 31—Appeal heard by two Judges— 

Judgment delivered by one of them the other 

agreeing —Judgment signed by latter alone, former 

having gone on leave—Judgment, if nullity. 

Order XLI, r. 31, Civil Procedure Gode, require 
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that the judgment of the Appellate Court shall be in 
writing and shall state various matters, and shall at 
the time that it is pronounced be signed and dated 
by the Judge or by the Judges concurring therein 
The rale does not say that if its requirements are 
nat complied with, the judgment shall be a nullity. 
, So startling a result would need clear and precise 
words. Indeed the rule does noteven state any 
definite time ia which it isto be fCulfilled.- The time 
is left tobe defined by what is reasonable, The rule 
from its very nature ig not intended to affect the 
rights of parties to a judgment. It is intended to 
Secure certainty in the ascertainment of what the 
judgment was. lt is a rule which Judges are 
required tc comply with for that object No doubt 
in practice Judges do so comply, as it is their duty 
“to do. But accidents may happan. A dudge may 
die after giving judgment bat before he has had a 
reasonable opportunity to sign it. The Oourt must 
have inherent jurisdiction to supply such a defect, 
The case ofa Judge whohas gone on leave before 
signing the judgment may call for more comment, 
but even so the convenience of the Court and the 
interest of litigants must prevail. The defect is 
merely an irregularity. But in truth the difficulty 
is disposed of by ss 99 and 108 ofthe Civil Procedure 
Code and it is always in the discretion of the Board 
to apply.the principle of the sections on appeal to 
His Majesty in Council. 

So where the appeal is hearl by two Judges and 
the judgment js delivered by one of them and the 
other agrees but is signed by the latter alone, the 
former having gone on leave, the judgment is not a 
nullity. Fiem or Goxato.anp Jagan Nara v. Fras 
Nano Ram Das-Arma RAM PG425 


—-——O, XL, r. 2—Rules framed by Rangoon 
High Court, rr. 204, 205— Receiver should consider 
under what head fees are to be charged—Court 
may without exceeding maximum under rules, 
direct such remuneration at rate as miy be thought 


£ 

The Oficial Receiver, in making his lists, should 
consider under what head tho fees are to be charg- 
ed and charged at the rate specified in the sub- 
section. The Court may then, ia the circumstances 
of any “particular case, review such remuneration, 
and whilst nob exceeding the maximum laid down, 
may direct such remuneration at any less rate as 

may be thought fit Daw Oow, U Ba Tuaune 
Rang 30 


O. XLII, r. 1 (a)—Court Fees Act (VII of 
1870), ss. 12, 7, cl. 516) Seh. IL, Art. iT (6)—S. 12, 
applicability of— Section relates to valuation and 
notto deciston of jurisdiction on question of 
principle— Appeal, if lies~Suit for possession of 
temple for worship by rotation — Property 
dedicated to deity — Nature of clatm—Court-fee 
payable, 

Section 12, Oourt Fees Act, only makes a deci- 
sion final as to any question which relates to 
valuation forthe purpose of determining the amount 
of any fee, that is to say, that section applies 
toa case where the contestants are agreed as to the 
particular section of the Oourt Fees Act which is 
applicable to it, bus dispute the valuation of the 
property. Itdoesnét apply where there is a dispute 
agthe class in which the suit falls. If there isa 
doubt as to what section would apply to the suit as 
framed by the plaintiff and relief formulated, then it 
Taises a question of principle, the jurisdic- 
tion to determine which is not impaired by 
8, 12 of the Court Fees Act. Qonsequently the 
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Court has power to decide the question of juris- 
diction in an appeal filed under O. XLIII, r. 1 (a), 
Civil Procedure Code, from an order returning the 
plaint for presentation to proper Court. 

A temple which is devoted absolutely to religious 
purposes, even if it ie regarded as a house, has no 
market value within the terms ofs,7, cl. 5(e), Court 
Fees Act, and a suit for recovery of possession of 
it by a person claiming as a trustee against 
another also claiming as a trustee falls under 
Art. 17 (6), Sch. II of the same Act. It makes 
no difference whether it is a public or a private 
temple. The temple, so long as it stands as 
a temple dedicated to a deity installed in it, remains 
asa property of the deity and consequently where it 
is private inthe sense that it is meant mainly or 
exclusively for the worship of tha persons who found- 
ed it does notmake it any more marketable than it 
is when the public at large sre allowed to enter and 
worship there, In either case the property belongs 
primarily to the deity and therefore it must fall with- 
in the category of res extra commercium. Where a 
person sues fur possession of a temple by rotation for 
12 months under an alleged agreement with the 
defendant, the question of ownership does not enter 
into the picture at all. The nature of the right 
which is claimed is that of a manager, a shebait or an 
archak and not that of an owner., MOTILAL v. 
SHAMBHOOLAL Nag. 97 
—O. XLII, r.1 (m). See Civil Procedure Uode, 
1908, O. XXII, r. 3 829 


—O.XLIN, r. 1 (8) O. XL,r. T—0Order dis- 
missing application to remove Receiver, if 
appealable. 

Order XL, r.l, Oivil Procedure Oode, must be 
regarded as giving suthority to the Court to remove 
the Receiver, aad if an application is made to 
remove the Receiver, then the dismissal of that appli- 
cation must be regarded as an order passed under 
O. XL, r. 1,and such order is appealable under 
O. XLIL, r, 4 (s). ABDUL KADER v, R. M. P, CHETTYAR 








TIRM Rang. 924 
—~— —0. XLIV, r. 1. Sze Oivil Procedure Code, 
1908, O. AKALI, r. 1 977 





— O. XLV, r. 7—Security for Privy Council 
appeui—Limitation for—Power of Court to extend 
period for making good deficiency— Privy Council 
Rules, r. 9— Rule, if has preference over 0. XLV, 
r. 1, Civil Procedure Code, *e | 
Rule 9 of the Privy Council Rules which were 

passed in pursuance cf the English Act of Farlia- 

ment, + William IV should be given preference 
over O. XLY, r 7, Oivil Procedure Uode. Under 
this rule the High Court has full discretion to 
extend the time for filing the security in Privy 

Council appeal or extend the time for ordering the 

applicants to make the deficiency good. Rasa MOHAN 

MANUCHA v. MANZUR AHMED KHAN Oudh 389 


—O. XLV, r. 15 — Order of His Majesty in 
Council, execution of-—Prayer for preparation of 
memorandum of costs—-Prayer fur transmission of 
order to Court concerned, if included — Proper 
provedure—Direction for execution, if necéssary. 
Where in an application for execution of an 

order of His Majesty in Council, it is prayed that 

memorandum of costs should be prepared, the 
prayer includes also the prayer for tran$mission of 
the order to the Court concerned. The usual pro- 
cedure adopted by the Oudh Ohief Court is that 
when such an application is made, it is sent to 
the office for necessary action. The office then 
prepares the memorandum of costs, and transmits it 
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to the Court concerned without any further direc- 
tion or orders of the Court. 

When transmitting an order of His Majesty in 
Council for eXecution under O. XLV, r. 15 (2), 
Civil Procedure Code, it ig not necessary to give 
any further directions and particularly when they 
are not asked for, Suras Kava v. Deo SINGH 

Oudh 242 
—Sch. Il, Para. 1—Applicability to execution 
proceedings. 

Schedule II, Civil Trocedure Code, does not apply 
to execution proceedings. JINAHUDDIN V. SARFRAZ 
Kuan Pesh 255 
Companles Act (VII of 1913), s. 21 — Articles of 

Association — Contractual liability — Right of 

members to inapect and take copies of minute book 

— Right to take copies if goes with contractual right 

to take inspection—Such right at Common Law— 

Rules under Aticles of Association restricting right 

of inspection of minute book and of taking its 

copies, if ultra vires—Right to take copies when can 
be implied—Member having no particular or special 
interest than that of ather members—His right to 
take copies — Suit for injunction restraining 

Association from preventing members from taking 

inspection and copies of minute book and for 

declaration— Declaration when can be granted, 

A power to regalate a right cannot be used to 
abrogate it, where members have under the article & 
contractual right of inspection, that cannot be reduced 
by the power given to make rules, into a mere right 
to claim inspection subject to the Oommittee’s 
approval. No matter how limited the grounds for 
refusing inspection might be, making the right of 
inspection a matter of the discretion of the Oom- 
mittce fundamentally alters the Article, for, a con- 
tractual right of inspection just as a statutory right 
ofinspection can beexercised whatever the motive or 
interest of the member may be. 

Buta contractual right of inspection does not of 
itself imply a right to take copies, any more than a 
statutory right would do. In the care of a statutory 
right of inspection, the Court will not imply aright 
to take copies unlessthe statutory right would other- 
wise be of no avail, or practically useless. There 
must be some other circumstance tomake it necessary 
to imply sucha term. All the circumstances must be 
considered before any term is implied. A Court will 
not.imply such a term unless driventothe conclusion 
that it must We implied, nor will it imply in wider 
term than is necessary. 

The pluintifis were members of the defendant 
Association und under the Articles of Association, 
wereentitled to inspect the records of the proceedings 
of the Oommittee “subject to such regulations as the 
Committee may from time to time deem expedient”. 
The Committee passed certain rules by which the 
right of inspection was much a matter forthe dis- 
cretion of the OUcmmittee and no copies or notes of 
theminute book were allowed. Plaintiffs brought a 
suit for an injunction to restrain the defendant 
Association from preventingsthe plaintiffs from hav- 
ing access to the proceeding books for the purpose 
of perufaland inspection and from preventing the 

laintifis from making extracts from these books and 
or declaration, The object of taking copies was to 
find out as to who was responsible for the embezzle- 
ment of certain amount aud the plaintiffs had sus- 
pected that one of the members of the Committee was 
the real culprit and rest of the members desired to 
shield him. 

Hejd, that although a contractual right of inpection 
did not of itself carry with it any right to take 
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copies, the plaintiffs had certain rights on this point 
under the Common Law and the Committee ‘could 
not by rules made under the Article deprive the 
plaintiffs of suchrights. Therefore the rules on 
those two points were ultra vires and invalid. 

Held, also thats. 21, Companies Act, merely con- 
verted the Articles into a contract between the com- 
pany and its members and must be construed to mean 
that the plaintiffs though given a right to inspect 
the minutes could only take copies of them if that 
were permissible under their Common Law rights, and 
if it was not necessary to imply any such term in this 
contract. But as plaintifishad not shown any parti- 
cular or special interest than the interest of the other 
members, he could net take copies of the minutes. 

Held, also, that in such cases the claim for declara- 
tion could only be granted if a case for an injunction 
was established. RAMESHWAR LAL Lata v, OALOUTTA 
Woauat & SEED Assooration, LTD. Cal. 861 
—~- §.109 (1) (f) (c). See Companies Act, 1913, 

s. 230 - 585 


——-—— $8, 129, 230 (2)—Appointment of Receiver 
on behalf of debenture-holder—Debenture secured 
by fixed as well as floating charge ~ Priority given 
to preferential debts applies only to assets subject 
to floating charge. 

When a keceiver is appointed by a debenture- 
holder whose debenture is secured by botha fixed 
charge and a floating charge, the priority given to the 
preferential debts applies only in respect of assets 
subject to the floating charge and not to assets sub- 
ject to the fixed charge. This is what is legally 
meant by a priority of the charges of workmen 
against the floating charge of debenture-holder. 
ANTHONY Unysses [oun v. SURAT BHAN All, 441 
s. 153—Confirmaiion of scheme by Court— 

Variation of its terms how can be made, 

Upon confirmation by the Court of æ scheme of 
arrangement that scheme becomes by virtue of s. 153 
of the Companies Act binding vpon the creditors, the 
share-holders and the Company alike. Its terms can 
thereafter only be varied by order of the Oourt after 
the variation hasbeen approved at meetings of the 
creditors and share-holdere. It is not, therefore, 
possible for the Company or its Directors or share- 
holders whether by resolution or ratification or other- 
wise to alter or vary the scheme under the guise of a 
compromise with a share-holder as no variations of 
or departure from that seheme can be validated by the 
mere acquiescence of the share-holders and creditors. 
Prewiva DEVI v. PEOPLKS Bank oF NORTABAN INDIA, 
LIMITED P C 659 


—-~— §, 186 (2)—"Uontributory”, if includes fully 
paid-up share-holder-—Limited company yowng in 
liquidation— Set-off, if can be allowed to 
contributory. i h 
The term “contributory” as usedin s. 186 (2), 

Companies Act, includes a fully paid-up share- 

holder and accordingly such a share-holder cannot, 

where the Company is limited and goes into liquida- 
tion and & winding-up order is passed, claim a get- 
off in respect of sums due to the Company from him 
against any suma that may be due from the Company 
to such share-holder. DARS.OTTAM Das v. OFFIOIAL 

LIQUIDATOR, GORAKHPUR ELECTRIC BUPPLY Co., LTD. 

e . All. 458 

—~——-$8. 218, 162—-Creditor when entitled _ to 
ask Court to convert voluntary .winding up into 
compulsory winding up. : 

A creditor is notentitled as of right to ask a 

Court to convert 2 voluntary winding up into u 

compulsory winding up. Before he can obtain such 
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order he must show that he, as creditor, could 
obtain, had there been no voluntary winding up, an 
order ‘compulsorily winding up the Company. A 
creditor on the other hand who could have asked in 
the first instancefor acompulsory winding up order 
can always come to Court and ask that the volun- 
tary winding up should be converted into a compul- 
sory one. Goran OHANDRA v Narain Das All. 704 
———~$8. 230 (2). Sen Companies Act, 1913, re 
4 


ss, 230,109 (1), (Ð), (C)— Person by 

agreement appointed selling agent of Company— 
Deposit of security by such person—Security to 
bear interest and returnable on expiry of agree- 
ment—-Amount made second charge on machinery 
of Company—-Company wound up—Relationship 
between Company and such person held one of 
creditor and debtor—Charge held was floating 
charge, and as such, required registration— Tesis to 
see tf charge is floating charge. 

A person entered into an agreement with a 
Company and was appointed its sole selling agent 
for a period of one year, The Company accepted 
from him a certain amount as security. It was to 
carry interest at certain rate and was to be refund- 
ed on the date of expiry of the agreement. By 
a clause in the agreement it was provided that tho 
amount of security money would be the second 
charge onthe machinery and other goods of the 
Company. On the expiry of the agreement ths 
person ceased to be the selling agent and demanded 
the refund of the security. On the failure of the 
Company, he applied to the Oourt for a order wind- 
ing up the Company and the Court passed the 
winding up order: 

Held, that the agreement did not create a rela- 
tionship of trustee and cestui que trust between 
the parties. The relationship created was rather 
one between creditor and debtor and consequently 
the person was not entitled to any preferential 
treatment, by reason of any fiduciary relationship. 

Held, also that the charge created by the agree- 
ment was clearly a floating charge, and as such, re- 
quired registration. 

A floating charge can be created on part of assets 
of ẹ Oompany. The principal tests as to whether 
a charge is a floating one are: (1) Isit a charge 
upon all or a certain class of assets, present or 
future ? (2) Could the assets charged in the ordinary 
course of business be changed from time to time ? 
(3) Has the Company power until such atep is 
taken by the charges to carry on the business of 
the Company in the ordinary way, Messrs. Ma: Esi- 
WARI BROTHERS v, OFFICIAL LIQUIDATORS, INDRA SUGAR 
Works, LTD. All 585 





misfeasance—Subsequent suit Jor compensation, rf 
barred— Limitation for such suit— Limitation Act 
(AX of 1902), Sch. 4, Art. <6, s. ib. 
On a company being wound up the remedy 
against a delinquent director whether for negligence, 
fraud or misfeasance is under s. 285, Companies act, 
Once such proceedings aie taken up, no subsequent 
action can lie against him on the principle ot res 
judicata, for compensation for his delinquency. 
Where such a suit is brought more than two 
yeais after the date of misfeasance, it 18 also barred 
by time under Art. 3., Limitatiin Act, and the 
pisintiff cannot avail of s. lò of the Limitation Act, 1f 
16 is not established that the knowledge of his right 
“was kept from him by means of fraud, Nanak CHAND 
y, BARDAR Sines Lah, 504 
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OCompany—Chairmen recetving money on behalf of 
company and expending them on matters connected 
with company—He cannot be held responsible for 
money so received. i 
Where a Chairman of a company receives certain 

sums on behalf of the company in the capacity of a 

Chairman and expends the sums on matters connect~ 

ed with the company, he cannot be made personally 

liable for the sums so received. Rao GIRDAHARI Lan 

v. Societe BELGE Dz BANQUE S. A. Lah, 23 

—— Forfeiure of shares—Technicalities to be 
strictly observed—Not only share-holders but also 
creditors are entitled toinsist on fulfilment of 
conditions prescribed for forfeiture--forfeiture of 
shares for non-payment of calls not yet due, validity 
of—Act of Directors ultra vires—Ralification by 
share-holders, when valid, 

In the matter of the forfeiture of shares, techni- 
calities must be strictly observed. And it is not, ag 
is sometimes apt to be forgotten, merely the person 
whose shares are being forfeited who is entitled to 
insist upon the strict fulfilment of the conditions 
prescribad for forfeiture. For, the forfeiture of 
shares may result in a permanent reduction of the 
capital ofa Company, The creditors cannot be de- 
prived of their right, and they are, therefore, entitled 
to see that the power of forfeiting shares is exercised 
strictly. 

Where the power of a Company to forfeit shares has 
arisen, the articles of association usually contain 
provisions asto the sending of notices and the like 
that may be regarded as being inserted merely for the 
protection of the share-holder affected, Such pro- 
visions may properly be regarded as being directory 
only and capable of being waived by the individual 
share-holder, But no waiver by him can confer upon 
the Company or its Directors a power of forfeiture that 
they do not possess; as for example, a power to forfeit 
shares for non-payment of calls that are not yet due, 

To render valid an act of the Directors of a Vom« 
pany which is ultra vires, the acquiescence of the 


< share-holders must be of the same extent as the con- 


sent which would have given validity from the first, 
viz., the acquiescence of each and every member of 
the Company. Ofcourse, this acquiescence cannot be 
presumed unless knowledge of the transaction can be 
brought home to every one of the remaining share- 
holders. By kaowledge of the transaction is clearly 
meant knowledge of the invalidity of the transaction, 
There can, ia truth, be no ratiticution withoutan in- 
tentin to ratify, and there can be no intention. to 
ratify an illegal act without knowledge of the illegality 
PREMILA Devi v. PEOPLES BANK oF NÓBTSERN INDIA, 
Lp. PCO 659 
~——— Liquidation—Asseis of Compuny can be 

disposed of only by resolution of share-holdera 

pussed at speciai meeting called Jor winding up of 

Compuny— keso ution by Bourd of Directors autho~ 

rising one of them 10 sell Company's assets —Vali- 

dity—Transjer made in accordunce with such 
resolution tf pusses title to transferee entitling hum 
to sue under O XXI, r. t3, Cio Procedure Code 

(Ace V of 1908). 

The assets of Oempany cannot be disposed of 
by a resolution of the Directors only: they can 
only be disposed of ufter a resolubivu of the share-* 
holders pagsea at a special meeting culled for the 
purpose of winding up the Company and disposing 
ok ibs assets. Hence a resolution passed by the 
Board of Directos of » Company authorizing 
one of their numuers to sell the assets of the Com- 
pany 1u Satisfaction of the debts of the Oompany 
18 uira vires and a transler made in accordance 
with such a resolution is iueffectusl tu pass any 
title in the property to the transferee so ag ty 
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entitle him to bring a suit under O. XXI, r. 63, 

Oivil Procedure Code; more so, when the formalities 

required by Articles of Association of the Company 

in respect of the deed of transfer are not observ- 

ed. U Ba Din. JANKI Devr Rang. 583 

—Winding up—Liquidator, if can ask Court, 
in voluntary winding up to pass order for 
compulsory winding up. 

There is no section of the Companies Act, which 
enables the liquidator in a voluntary winding up 
to ask the Court fo pass an order compulsorily 
winding up the Company. Goran CHANDRA v. NARAIN 
Das All. 704 
constitutional Law — Legislature — Function of 

—Cannot interpret law. 

The functions of a Legislature are not to declare 
or interpret the law but to enact provisions of the 
Jaw. Amar Nats v. Firm OGOTELAL DURGAPRASAD 

All 1F B 
Contempt—Contempt by breach of injunction— 

Whether criminal in nature—Abetment of such con- 

tempi—Privy Council—Leave toappeal to Privy 

Council against orders in contempt proceedings— 

Court declaring lease by Secretary of State illegal 

and granting injunction—Lessee inducted by 

Secretary of State continuing working on leased 

property—Held on facts both Secretary of State 

and lessee not guilty of contempt. 

Acommittal for a finding of contempt for breach of 
an injunction is not criminal in_its nature and can be 
properly dealt with under the Civil Procedure Oode. 

Quaere.—Whether a contempt committed not 
by any person inhibited by injunction for breach 
of that injunction bat by a person said to have 
aided and abetted a personso inhibited in breaking 
the injunction is of such a criminal nature as to 
prevent an appeal before the Board? 

It is competent to Ris Majesty in Council to give 
leave to appeal and to entertain appeals against 
orders of the Ccurts overseas imposing penalties for 





contempt of Court. In such cases, however, the dis- ` 


cretionary power of the Board will uu doubt be 
exercised with great care. Such interferences wheu 
they amount to contempt are quast-criminal acts and 
orders punishing them should, generally speaking, be 
treated as orders in criminal cases f 

Secretary:of State granted two mining leases to K 
one, of the mineral rights in Lower Murli Hill and 
the other of the surface and mineral rights in Upper 
Marli Bill for a period of 20 years, Theleases con- 
tained stipulations against assignments or the trans- 
fer cfany right or interest thereunder without the 
previous assent of the Board of Revenue and provid- 
ed that a breach’ of those stipulations should entail 
a right.of forfeiture by the Government. Subse- 
qtently K purchased the surface rights in Lower 
K entered into 
a written agreement with one B for the sale to him 
of his right under the two leases and gold his 
surface rights in Lower Murli Hills to him. Govern. 
ment refused permission to assign leaseto B and 
termingted the leases of K, Subsequently the Seere- 
tary of State granted the leases to L. K. instituted 
a suit against the Secretaryeof State for a declaration 
that their leases had not been validly forfeited and 
for an‘injunction to restrain the Secretary, his ser~- 
vants and agents, from granting leasesto J or to 
others and from authorising such person or persons 
to carry on operations in the Murli Hillsand from 
otherwise einterfering with any of his rights 
in respect of the said hills. The High Court 
decreed the suit holding that the two leases 
had not been validly forfeited and ordered that there 
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should be an injunction restraining ‘the Sécretary of 
State and his servants from interfering with K's 
leases on the basis of the forfeiture. The judgment 
wus affiimed bythe Privy Council. L, however, con- 
tirued the quarrying and the Seerctary of State 
refused to do anything inthe matter and adviced K 
to take legal proceedings. K applied to the High 
Court tocommit the Secretary of State and L for 
contempt in disobeying the injunction : 

Held, that strictly speaking this was a wrong 
remedy toask against L. The injunction was not 
binding on them andthey had never disobeyed it. 
The petition should have asked that they be com- 
mitted for aiding and abetting the Secretary of 
State in his disobedience. Though the High Court 
did not do so but treated the petition as if applica- 
tion hal been made to commit L for contempt in 
aiding and abetting the Secretary of State, yet 
L had no cause of complaint if the Court in admit- 
ting the appeal, treated the case as being a petition 
for breach of the injunction. 

Held, also that the surface of Lower Murli belonged 
to Bandthe immedinte right to possession of the 
surface of Upper Murli and of the minerals in both. 
belonged to the Secretary of State. It was for K 
who either had the immediate rightto possession or 
was in possession under the order of the Court and 
not for the Government who were not in possession 
to eject L if ejection wasto be effected The Govern- 
ment was under no duty to act; their duty was to 
leave those who claimed to be entitled to possession 
of the soil to take the appropriate measures. The 
contention that the Government did act in a manner 
hostile to K in that they meited Lto take or retain 
possession in defiance of the order of the Oourt, 
could not be substantiated. Consequently the Secre- 
tary of State could not be held guilty of the con- 
tempt. 

Held, further where, however, the Government had 
not broken theinjunction, it was impossible to hold 
that anyone aided or abetted them in breaking it. 
The actual wording of the injunction in the present 
cass was “to restrain tha defendant and his servants 
from interfering with the plaintiffs’ lease.” L was not 
the servant of the Secretary of State and therefore 
did not do anything forbidaen by the injunction. 
The fact that L claimed to derive title, rightly or 
wrongly through the Secretary of State, could not 
make themliable for an act not forbidden to them 
though forbidden to him. The question of L's right 
to possession, if it was to be tested, must be fought 
out on an issue properly framed against him §, N. 
BaNNERJEE v, Koonwar Lime & Stone Company, 
Lrp, PC 490 
— — Contempt of Court—Complaint of abduction 
against certain persons—During pendency of 
matter tn Courts complainant taking copy of com- 
plaint to editor of newspaper—Edttor publishing 
it with scare headlines and comments— Publication 
held contempt of Court. : 

A person filed a complaint complaining that his 
wife had been enticed away by several persons. 
While the matter was pending in the Oourts, thé 
complainant took a copy of his eccmplaint to an 
editor of a newspaper. Without making the least 
enquiry as to what had happened, the editor pro- 
ceeded to publish the complaint with scare heade 
lines. Fhe headlines consisted of the following:— 
“a cascof abduction against .....,....and his father 
senses ces” ‘A sensation of extreme type has been’ 
created in the educated circle... ......02 account of 


a case ": 
Heid, that the publication was bound to tend to 
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prejadice the hearing of the casa and, therefore, 
amounted to contempt of Court. In re VIDYA 
Sacar Karur, EDITOR Dairy Guru, Lavore Lah 990 
Contempt of Court-—Suit for deciuration that 
certain land claimed by defendants was public 
pathway—Plaintiff publishing notice during pen- 
dency of suit, calling upon public to attend meeting 
for determining course of action to be followed— 

Notice, resolution in meeting and an article in 

newspaper asserting that land in dispute was path- 

way and defendants were attempting to close it— 

Action held amounted to contempt of Court. 

The essence of the offence of contempt of Court 
is conduct calculated to produce, so to speak, an 
atmosphere of prejudice in the midst of which tbe 
proceedings must go on. The publication of any- 
thing which tends to excite prejudice against the 
parties or their litigation while it is pending 
ig a contempt of Court. f 

A title suit wag instituted purporting to be on 
behalf of the local public under 0. I, r. 8, Oivil 
Procedure Oode, for a declaration that certain land 
claimed by the petitioners was a public pathway 
and an injunction was issued by the Court direct- 
ing that the plaintiff and his tenants should nob 
use the disputed path till the hearing of the suit. 
During the pendency of the suit, the plaintifis pub- 
lished a notice stating that the disputed land 
which was being used by the general public from 
time immemorial was under the risk of being closed 
and calling upon the general public to attend a meet- 
ing for determining the course of action to be followed 
by residents of the quarter in order that the gene- 
ral public may use the said road in accordance 
with established usage. 
so convened and an article in newspaper also 
asserted that the land was being used by the 
public and protested against an attempt ofthe de- 
fendants to close it: 

Held, that the notice, the resolution and the 
article in the newspaper would prejudice the public 
against the defendant and, therefore, amounted to 
contempt of Court. Suresa OHANDRA MuKoERJI vV. 
Biswa Naty CHAKRAVARIY Cal. 744 
Contract—~ Construction— Contract clearly expressed 

—Duty of Judge. 

Where contracts are clearly expressed, the Judges 
should resist the temptation of interfering with them 
on the ground that they know the business of the 
people making the contracts better than the people 
know it themselves. SANTHAPPA Rat v, SANTHIRAJA 

Mad. 963 
Counter-offer by person, whether amounts 

-to rejection of offer to him. ` 

Where a certain offer has been made to a party and 
that party by adding some more conditivus tu the 
offer makes a ccunter-offer, this amounts toa rejectiun 
of the offer made to him, Rao (IRDJARI Lax v. 
ScoizTs Beter De Banqus, S. A. Lah, 23 

Enforcement— Stranger having only endirect 
interest in contract, if can sue to enforce it. 

Even if a covenant made between A and B, where- 
by B promises to pay C, can be enforced ina suit 
brought by O against B, it certainly does not follow 
that B'a failure to pay O will give a right of action 
to D should D suffer damage on account thereof. 
A stranger cannot sue on a covenant, in the per- 
formance of which he has only an indirect interest. 
‘O, A. Low vz, H. V. Low & Co., LTD Cul, 322 

Enforcibility—Principal and agent— Agent 
having interest in contract whether cansue in his 
own name, 

Where an agent enters into a contract ag such, if 
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A resolition in the meeting , 


rrxiif 
Contract—contd. 
he has an interest in the contract, he may sue in his 


own name, the agent being in such a case, Virtually a 
principal tothe extent of his interest in the con- 


tract. ima  Harpayau Mau-Mourr LAL v, Fire 
Messrs Kissan Goran daandt & Bons _ Lah. 939 
Hire purchase ugreement, insufficiently 


stamped—If rendered invalid. 

A hire purchase document would not be render- 
ed invalid, if it is insufficiently stamped, although 
an objection might be taken to its admissibility in 
SATYENDRA Nata SINSA, Aull OHANDRA 

Cal. 971 

Mother and her minor daughter entering 

into contract with film company —Mother agreeing 

that minor should do service for company and failing 

which mother and daughter would compensate loss 

suffered by company—Daughter failing to fulfill 

contract—Suit by company to recover loss—Daughter 
held not liable. 

A mother and her minor daughter entered into a 


BAGOHI 


* cootract with a certain film company whereby the 


motheragreed that the daughter should act for the 
Company incertain films. One of ths clauses of the 
contract was that if the daughter left the service 
without obtaining permission from the film company 
or if she failed to follow or broke the terms of the con- 
tract then the mother and the daughter must pay what- 
ever compensation the film company might demand 
in proportion to the extent to which the company 
had suffered loss, The mother was herself receiving 
the moneys under the earlier contracts, and she was 
promising to stand in the role of une who should use 
her influence with her daughter to enable the com- 
pany's expectations in respect of her to be realized. 
The company advanced cərtain amount to the mother 
to baadjusted against their future earnings. The 
daughter failed to carry out the contract where- 
upon the company brought a suit to recover the 
loss : 

Held, that the daughter was not liable; the mother 
was liable on her covenant to pay to the company 


any loss which they suffered in consequence, This 
was nota contract of indemnity by the mother, Her 
failure to earn the sum paid caused a loss to the 


company of the moneys advanced and this was thus 

the measure of their damage and the amouat of 

compensation payable by the mother, Daw’ NYUN v. 

Maune NYI PU , .  , Rang. 680 

— Novation— Parties entering tnto agreement 
for discharging outstanding debt—Right to revert'to 
original posetton reserved, tf debtor fails to com- 
plete new transaction—Held no novation and suit on 
original cause of action not barred. 

Where an original debt was due and an agres- 
ment wasentered into between the parties for the 
purpose of discharging it butthe parties contemplat- 
ed thatthere should be a reversion to the original 
position if the debtor failed to complete the transac- 
tion, there was no true novation and thera is no 
barto a suit onthe original cause ofaction. KisuEn 
LAL Vv, Goal Loh 754 
— Sale—Time as essence of contract—Hurnest 

money paid and balanc@ to be paid within thirty 

days—Balance paid by instalments extending beyond 
auch period and uccepted by vendor—Hight to recover 
entire money within thirty days if wawwed—Vendor 
whether can plead that time was essence of contract 

—Vendor and purchaser—Transjer of Property Act 

(LV of 1882), s. 99 (61 (b) Rights of ventlee—~Vendee 

prepared to pay whole purchuse price—Contract 

falling through no fault of vendee—Vendee, if can 
recover price paid as well as earnest money 

Whether entitled to a charge fur auch money, - 








“ tained in cases of undue 
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Where according to a contract of sale, the vendee 
pays earnest money and the balance of the purchase 
price is agreed to be paid within thirty days of euch 
payment, but the purchaser does not pay the whole 
balance withtn such time but pays by instalments 
extending beyond such period and the vendor accepts 
such instalments, the vendor can be regarded to have 
waived the performance of that part of the contract 
which relates to full payment being made within 
thirty days, and he cannot thereafter contend that time 
was of the essence of the contract and that it can be 
repudiated, i 

Where accordiog to the agreement of sale the 
vendee had paid the earnest money and was in the 
processof paying the balance, and ready to pay it all, 
and was aking for performance by the vendors of the 
contract wbich they had entered into with him and 
the transaction fell through not because of any 
default of his, the vendee is entitled to recover not 
only that part of the purchase price which he has 
already paid, but also those moneys which have been 
paid by him by way of earnest and is also entitled to 
a charge for such money on the property, U THA 
Nro v. M. M. R. M. OHBTTYAR FIRM Rang. 822 
-- Undue influence. Sze Contract Act, 1872, 
s. 16 563 

Undue influence—Essentials to be established 
—Burden of. proof—Contract Act "(IK of 1819), 





8. 16, 

The first thing which has to be established, in a 
cass of undue influence (and the burden is on the 
person asserting it), that the relation subsisting 
between the parties was such that one of them was 
jn a position to dominate the will of the other, It is 
only when that has been established, that the second 
question arises, namely, whether he used that poai- 
tion in order to obtain an unfair advantage over the 
other. One of the ways in which the first point can 
be established is by showing that the mental capacity 
of the person whose will is said to have been dominat- 
ed was temporarily or permanently affected by rea- 
son of age, illness, or mental or bodily distress, 
But the burden is still onthe party asserting undue 
influence. Physical infirmity does not necessarily 
carry with it mental incapacity. Tunss Ram Kuir- 
QuAND PARWAR v. CHUNI LAL ` Nag. 825 
Contract Act (X of 1872), 5.16. Sze Uontract 

: 825 
~s 8, 16-—-Heasentials to prove undue influence— 
dnadequacy, of consideration when ground for 
holding that there was undue influence—Recitals in 
deed that executant is unable to manage his affairs 
or that he ig non compos mentis—Lvidentrary 
value of —If can be utilized to defeat subsequent 
contract with other persons on ground of undue 
influence. 

An error would arise if the positions to be ascer- 
influence are put in the 
wrong order. The first thing to be found ia sucha 
easeis whether the party whois gaid to have in- 
duced a contract was in a position to domiaate the 
will of the other, After that the question arises, has 
the contract been so inducgd ? On the second cop- 
sideration arises the question of burden of proof, 

It ma mistake to treat undue influence as having 
been established by a proof of the relations of the 
parties having been such that the onenaturally relied 
upon the other for advice. it must be shown that 
that influence was undue. | 

The inadequacy of consideration alone is not a 
ground for holding that a contract was induced by 
jraud or undue influence, unless, the inadequacy is 
guch as to involve the conclusion that the party either 


did not understand what he was about, or was the 
victim of some imposition. 

The recitals ia ʻa contract deed to the effect that 
the executant is unable to manage his own affairs, 
that he is non compos mentis, ete., cannot be utilized 
to his own advantage to enable him later on to 
defeat his subsequent contracts with other persons. 
On the ground of undue influence recitals of this 
sort have no evidential value, SANTHAPPA Ral v., 
SANTAIRATA Mad: 563 


————-88. 17, 18, 19—- Joint owner attaining 
majority, executing deed accepting partition made 
during minority--lixecution under misrepresentation 
of person standing in fiduciary position— Deed, if 
voidable, 

There is nothing in law to prevent a joint owner 
of the property, on reaching majority, accepting and 
agreeing to a partition of the joint property which 
was made during his (or her) minority. This is an- 
doubtedly true as long as the statement was made 
fairly and honestly, without misrcpresentation and 
withcut concealment of material facts. But when 
such person is persuaded to execute a deed accepting 
the partition by misrepresentation and undue in- 
fluence of person standing in fiduciary position by 
concealing material facts, such deed is voidable at 
the instance of such person under s. 19, Contract 
Act. Ranima BIBI v. S. MUSTAFA Rang. 83 
—S, 23--Contract to compensate woman who had 

been mistress for injury suffered owing to past 

associasion—W hether void, 

Past consideration under the Indian law is good 
consideration and the fact that a woman has render- 
ed service inthe past, whether immoral or other- 
wise, and has suffered an injury ofa kindrand con- 
tinues to sufer from that injury, forms a perfectly 
good consideration for the contract to compensate 
her. The contract to enter into tne relationship cf 
protector and mistress is undoubtedly regarded by 
the Court as immoral and unenforceable and void; 
but in thecase of a contract to compensate a woman 
for what she has lost and so long as that loss shall 
continue, cannot be regarded as immoral and that 
is the consideration and the object of the agreement’ 
to compensate. L, E. GODFREY v. PARBATI PALUNI 

Pat, 574 

—s,25—Implied promise to pay, tf sufficient 
—Entry held did not jfuljil requirements oJ 8, 29. 
For the purposes of s. 29, Contract Act, mere im- 

plied promise to pay is not sufficient, 

Mere striking of balance by a debtor more than 
three yeais from the last item of account, without 
any: words indicating promise to pay, does not ful- 
hl the requirements ots. 25. Ram LAL v, Firem Karam 
Ub AND-QUPAL UHAND Lah. 446 


$. 25—Mere acknowieagment of liability 
without promise to pay, whether comes under s. 25 
Acknowledgment oi liability without reference to 
future liability to pay the amvunt and without con~ 
taining anexpress promise to pay, does not fall 
within the meaning of s, z5, Contract Act, BABHEBHAR 
Nats GOELA, OFFIOI4L KECEIVER v. Bats NATH 
Lah. 259 
———--—-8, 25 (3)—Achknowledgment, if promise to 
pay within neuning of section—~Valraity jJor pur- 
pose oy suing twrespeciive of whether debts covered 
thereby are time-barred, š 
Acknowledgment is one of the usual forms which 
is usually treated in the kunjab as a promise to pay 
within the meaning-of s. 4a (3), Contract Act. When 
a promise fails under this section, it constifutes a valid 
agreement for the purpose of suing, whether there i 
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a fresh consideration for the promise or not, and it is 
immaterial whether the debts covered thereby are 
within limitation or not Kisaen LAL v Gout 
Lah. 754 
———$. 25 (3)—There should be express promise 
to pav. 

For the purpose of s. 25 (3), Contract Act, there 
must be an express promise as opposed toan un- 
conditional acknowledgement involving an implied 
promise to pay. BALKRISANA MANSUKHRAM v. TAY- 
SHANKAR NARAYAN Bom. 174 
—§, 28. Sez Crown Grants Act, 1895, s. i 5 


Procedure Code, 1908, 
189 





———s. 60. Sre Civil 
0, XXXIV, r. 5 (3) 


—s, 6 5—Surrender deed by occupancy tenant 
in respect of field in favour of co-sharer in village 
—Transaction amounting to transfer of occupancy 
rights—Lambardar getting tt set aside under s 13, 
C. P. Tenancy Act (XI of 189%, and taking 
possession of field—Transferee co-sharer whether 
can recover from lambardar under s. 65, amount of 
consideration paid by him. i 

Where a surrender deed, in respect of a field 





executed by an occupancy tenant, in favour of a 


fractional co-sharer in the village amounts to a 
transfer of occupancy rights and the lambardar 
gets the transfer set aside under s. 13,C.P Ten- 
ancy Act, and takes possession of the field, the 
transferee co-sharer is not entitled to recover from 
the lambardar under s. 65, Contract Act, the amount 
of consideration paid.by him. He has no remedy 
whatsoever under s. 65, Contract Act, against the 
lambardar who has exercised the statutory right 
which he had option to exercise, having knowing- 
ly entered into a voidable contract with the object 
of cultivating the land himself. Where the landlord 
was no beneficiary under the voidable contract 
and was not a party to it. the fact that he 
derived a benefit by avoiding the contract is im- 
material. The lembardar having received no beneft 
under the terms of the contract himself, the 
transferee co-sharer is not entitled to claim compen- 
sation from him. GENDSINGH v. GowAaRDHAN 
Nag. 656 
-—S. 68 — Essentials to be  proved—Money 
advanced for necessaries whether comes unders 68, 
Under s. 68, Contract Act, it must not only be 
shown that moneys advanced were to be expended on 
goods suitable to the condition in life of the infant 
but also that they were suitable to infant's actual 
requirements at the time of sale and delivery as 
anyone who supplied necessaries to an infant is in 
the positionof a legal creditor, so anyone who 
advances money to an infant for the purpose of pro- 
curing necessaries is entitled to stand in the position 
ofa legal creditor. Daw Nyun v. Mauna Nyi Pu 
Rang 680 


—s 69-— Conditions for applicability of— 
S. 125 (Proviso) C. P. Land Revenue Act (II of 
1917), does not override s.65 (b) Transfer of Pro- 
perty Act (IV of 1882:--Mortgagee after foreclosure 
paying off amount of rent decree passed against 
mortgagor for period before foreclosure—Suit by 
him against mortgagor, if falls under 3.69. 

The „provisions of s. 69, Contract Act, come into 
operation when two conditions are fulfilled. They 
are: (1) initial liability to pay, and (2) its discharge 
by 6 person interested to pay. That means that a 
person is entitled to invoke s. 69 if he was interested 
in the paymént. notwithstanding that- he was also 
legally liable to pay. 
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Tt is true that a mortgagee is liable to pay the 
= of land revenue but that does not exempt the 
mortgagor from the ohligation to pay for the period 
during which he enjoyed the profits eof the land. 
The liability laid on the mortgagee is not personal. 
He may pay if he wishes to save his mortgaged 
property from sale. Moreover, 8. 125 (proviso), 0. P 
Tand Revenue Act. does not override 8. 65 (b), 
Transfer of Property Act, which lays on the mort- 
gagor, so long as the mortgagee 19 not in possession 
ofthe mortgaged property. the duty of paying all 
public charges accruing duein respect of the pro- 
perty. As between the mortgagee and the mortgagor 
the latter is primarily bound to pay the arrear and 
when the mortgagee pays off the ATTERT, he is dis- 
charging the mortgagor's obligation with a viei 
to protect his own interest; where therefore 
a mortgagee after foreclosure of the mort- 
gaged land pays off the amount of the rent dezres 
passed against the mortgagor for the period previous 
to the foreclosure, to save the property from sale in 
execution, his case falls under 8 69 and he can 


recover the amount from the mortgagor. sree ae 
KDAS ; 
a i s5. 72. Ber Hindu Law 101 


——— ~$. 239 —Firm, if can be member of partner- 
ship—Cessation of business, if dissolves partnership 
— Partnership. i 
A firm 56 such cannot be a member of a partnership. 

A partnership under s, 239, Contract Act. Ae ` eA 
i i bsists ‘ betwesn persons’ bub a ur 

a ani t anentity; it is merely a col- 


not a person; it is not an ent 
leotive name for the individuals who are members 


tnership. AE 
enakan in the Contract Act which justifies 


i i f business wou 
the view that the mere cessation © 
dissolve the partnership; ata song v. 
PUNNAJI DEYIOHAND om. | 
Co-operative soclet es Act (Il of 1912—Joint 
ily—If can be member. a ; 
et etre and therefore a joint family, can 
be a member of a Co-operative Boeie V ILIA TU BAM 
N RA Manta N 
URBANJUO-OPERATINÉ BANK v. BALASUB a 
~S 42—Debts of Society—Member's liability, 
ature of. i j 
A Gone Society being a statutory corpora 
tion, is a legal person and its debts are distind 
from. the liability of its members “which mem- 
bers can only be reached by creditors of the 
corporation in winding up proceedings. NARAYAN Y. 
Co-operative CENTRAL BANK OF MALKAPUR 





Nag 293 


—g 42—Only Liquidator can collect assets of 
Society from its members and distribute them 
ably among creditors, wm SA 
Under A 42, Govopetalive Societies Act, the Liqui- 
dator is the only person competent to collect the 
assets of the Society from its members and dis- 
tribute them rateably among the pete Pactual 
NTRAL BANK oF MALKAP U 
y. Oo-oOPERATIVE Oz 4 Neg 298 
s 43 (1) and Rules under, —Ayard 
by foe Co-operative Societies —Held on 
construction that award was against Society alone 
not against members. : h 
ae award. made by the Registrar, Oo-operative 
Societies, under the rules framed under 8°43 (D aot 
the Co-operative Societies Act, was as follows :—“T, 
therefore, in this my award order. that the Tawala 
c Societies consisting of the fol- 
t members, allot whom ara 








lowing members or pas 
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jointly and severally liable for the debts of, the 
Scciety pay at once”: i 

Held, tbat the award was against the Co-operative 
Society alone and not against its members. NARAYAN 
v, CO-OPERATIVE CENTRAL BANK OF MALKAPUR 

Nag. 293 
5 43 (1)—Rule 22 (2) (5; and (6) framed by 
overnment, if ultra vires. See Co-operative 

Societies Act, 1912, s. 43 (2) š 363 
——— 8, 43 (2), cl. (D—Rules framed under 

s.43 (1) r. 22 (D, (2) (5) and (6)—Setting up of 

tribunal original or appellate to decide disputes 

relating to liability of members to society or inter se 
expeditiously and cheaply, whether carrying out 
objects of Act— Rules framed by Government to 
achieve these objects, whether ultra vires -Dispute 
concerning financial obligation of members to 
society. if dispute concerning business of society— 

Jurisdiction of special tribunal created under rulea 

framed under s, 43 (1), whether exclusive~- Parties, 

if can take proceedings in Civil Courts— 

Sub-rr, (2), (5> and 6) of r. 22 are not ultra vires 

-—Arbitration—Dispute, what amounts to. 

The setting up of a tribunal, original or an ap- 
pellate, for the decision of disputes which may arise 
in connection with the liability of members to the 
society or inter se expeditiously and cheaply would be 
carrying out the objects of the Co-operative Societies 
Act. If the Local Government by rules setaup such a 
tribunal on the view that proceedings in a Civil 
Court would be more lengthy and dilatory, such 
rules are not ultra vires, It may be that such 
rules may not come within the express terms of any 
of the different clauses of gub-s. (2), 9.43 of the Act, 
such as cl, (I) or cl, (8°; these clauses are only 
illustrative, but they would derive their life and 
support from the general power conferred on the 
Local Government by sub-s. (1) of the said section. 
Neither the inartistic language employed in cl. (1) 
nor the limited scope of cl. (3) should be allowed to 
restrict the extent of the rule-making power to im- 
plement the avowed objects of the Act. 

The words “concerning the business ofa society" 
occurring ins.43(2)and cl. (1) in r. 22 (1) cannot be 
limited to disputes concerning the internal manage- 
ment of the society. The principal business of a 
society, being to finance its members, a dispute con- 
cerning the financial obligations of its members tothe 
society would be a dispute concerning the business of 
tHe ‘society. The use of the word “committee” in s. 43 
(2), cl. (D angr. 22 (1) is sufficient to indicate a dis- 
pute with thesociety itself, and enable proceedings 
to be initiated and carried on before the authority 
referred to therein in the name of the society. 

The purpose of the Legislature as embodied in 
cl (2) of s. 43 (2), Co-operative Societies Act, clearly 
is that when the Registrar gives directions for 
“arbitration” the parties would have no right to 
have recourse toany alternative proceeding, much 
less to the comparatively expensive procedure of 
litigation in the Civil Courts. The words “arbitra- 
tion” and “award” ins, 43(2), cl. (1) bave been used 
merely to signify a special tribunal and the order of 
a special tribunal, as conPra-distinguished from a 
Civil Qourt and the decree of Civil Court respectively. 
That special tribunal may or may not, in all respects, 
or substantially conform to the characteristics of an 
arbitration tribunal strictly so-called. The confer- 
ment,of a right of appeal from the decision of such a 
tribunal dce8 not involve any inherent inconsistency. 
If, itis within the objects of the Act to setup a 
special tribunal for the decision of disputes, the 
power tocreate such a tribunal includes the power to 
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setup an appellate authority, which would create 

more confidence and a greater sense of security in the 

disputants. Olause fs) of s. 43 (2) is not the only 

provision giving rule-making power to seb up 2 

tribunal of appeal. As the Local Government has 
been given power to create by rules a special tri- 

bunal to decide disputes of the nature and between 

the parties mentioned in 3, 432), cl. (1), the juris- 

diction of such special tribunal, would be exclusive., 
Clause (14, gives that indication, when it says that the 
Registrar, if he so chonses, may direct that the dis- 
pute shall bə referred to arbitration. In giving by 
sub-r, (M of r. 22 a finality to the decision of the 

special tribunal, the Local Government did not trane- 
gress its powers, but carried out the implication 
of cl. (1) as well as of general law. 

The sub-rr. (2), (5) and (6) of r. 22 framed under 
s 43/1) are therefore not ultra vires and a Registrar 
has power toappoint a single arbitrator to decide s 
dispute filed before him. 

There would be a dispute, so long asa claim is 
asserted by one party and denied by the other, be the 
claim a false or a true one, or whether it ultimately 
turns out to be false ortrue. Dacca Co-opERaTive 
INDUSTRIAL Union, Lro. v. Dacoa Ov-oPERATIVE 
Sanknya SILPA SAMITY, Lip. Cal. 363 
Copyright—Passing off. Sez Copyright Act, 1911, 

(1 42 Geo. V Ch. 46), s. L 106 


Copyright Act, 1911 (1 & 2 Geo. V, Ch. 46, 
s. 1—Tradilional poems giren literary form— 
Result 1s original literary work—Copyright— 
post) off— Literary work-—Essentials to be 
proved, 

To give the traditional poems even the primitive 
literary form demands considerable powers of 
adaptation and polishing, and the result is an 
original literary work within the meaning of s. 1 
of the Copyright Act, 

Before a case of passing off can be proved, it 
must be shown that the public connect a particu- 
Jar title with a particular work written by a par- 
ticular author. Again as to get-up,it must be 
shown that a particular style of printing or illus- 
tration indicates to the public that the work is of 
such a particular author. Ramnardtn TRIWEDI v. 
Sars Kumar TEWARY Cal. 106 


Co-sharer—Joint possession — Person opening door- 
way in his house abutting ón common courtyard — 
Each house abutting thereon having similar doorway 
— Opening, if amounts to ouster of other co-owners. 
Where one of the joint-owners of a courtyard opens 

a doorway in the wall of his own houseabutting on 

thecourtyardand each one of the co-owners has a 

similar doorway in his house opening likewise, the 

opening of the doorway does not amount to an ouster 
of other co-owners from the courtyard and they have 
no cause of action to maintain a suit for injunction to 
restrain him from opening the door unless an ex- 
cessive user or a user inconsistent with that to which 

it has been put before, is proved. ` Kuora Raw v. 

Tiuxu RAM Lah, 289 

Court-fee. 

Sen Oivil Procedure Code, 1908, s. 2 150 

Ses Insolvency— Administration 797 
Appeal filed on deficient court-fee—Duty of 

Court to give time to make good deficiency. 

In case of appeal when the amount of the court- 
fee payable iz opeu°to doabt, or the amount of the 
fee cannot be. ascertained by the Court til] the record 
is received, or it appears that the appellant has made 
an honest attempt to comply with the law, the Court 
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the deficiency, if any, to be made good. Ba TRIA $ Code, See Oriminal Procedure Code, 1898, eam 


RAM SAWARI Koer v. DULHIN MoTiRAs KUAR 
. Pat. 150 
Suit for accounts— Valuation determines 

' forum of trial and appeal—Valuation in plaint, 
if can be changed in appeal—When can be changed. 

The scheme of the Court Fees Act, in respect of 
suit for accounts isto allow a plaintiff to value his 
relief at the figure he chooses, but it does not allow 
him to change that valuation. He is allowed to 
value for the purpose of the litigation and when he 
has done so his valuation governs the forum of trial 
and of appeal. There is no objection to an appel- 
lant abandoning on appeal a portion of the relief 
claimed in the lower Oourt or saying that he does 
not claim relief beyond the figure corresponding 
to the value of the stamp, but nnlegs he does this, 
he is bound by the valuation fixed by himself at 
the commencement of the litigation, An appellant, 
therefore, in an appeal against a decree dismissing 
a suit for an account cannot change his valuation, 
although ‘the subject-matter of tha appeal is the 
same as in the trial Court. S N.V. R. Narayanan 
Onerti v S. Pa, Au, PERIAPAPN Mad, 159F B 

Suit for possession—Intention to dedicate 
` property, whether converts it into. religious pro- 
perty—Suit for possession of such property— 

Court-fee payable. 

A mere intention to dedicate property for reli- 
gious purposes is not sufficient to convert that 
property into religious property. In a suit, therefore, 
for the recovery of such properiy, the court-fee 
payable is ad valorem. Daw Sein v. Ma Mar Ma 

Rang. 232 
Suit for possession of temple for worship 
by rotation—Property dedicated to deity—Nature 
of cluim—Court-fee payable. See Civil Procedure 
Code, 1908, O. XLIII, r. 1 (a) Nag. 79 


Court Fees Act (VII of 1870), $. 3. Ses High 
Courts (Indian) Act, 1861, (24 & 25 Vic. Oh. 102), 
s. 15 797 

s. 5—Reference under—Subject-matter must 
be covered by s. 3—Fees payable either under 

Government of India Act, 1915, (5 & 6 Geo. V, Ch. 

61), or High Courts (Indian) Act, 1861 (21 & 25 

Vie, Ch 104)—Construction of s. 3. 

Before s. 5, Court Fees Act, can be applied, it must 
be shown that the subject-matter of the reference is 
a fee covered by s 3. On the other hand, itisright 
to give a reasonably wide construction tos. 3 and if a 
particul..r fee could have been imposed under the High 
Qourts (Indian) Act or the Government of India Act, 
it is payable by virtue of the power conferred by that 
Act within the meaning of the section, even though 
the High Ocurt purported to impose the fee undera 
power derived from some other source. In the matter 
of s. 5, Court Freres Aor Cal. 797 
8.11—Decree ordering payment of court-fee 

—Court-fee not paid — Decree not executable— 

Execution application, if still maintainable. 

The mere fact that court-fee is not paid on a decree 
granted does not prevent the decree-holder from mak- 
ing an application for execution. All that s. Li, 
Court Fees Act, provides is that the decree should not 
be executed. Utrar Quanp KAPUR 9 HAMID ALI 


Lah. 202 
88.12, 7, cl. 5 (e). Bee Civil Procedure 
1908, O. XCUL r. 1 (a) , 97 
Sch It, Art.17 (6) Sze Civil Procedure 
Code, 1998, O. ALIH, r. 1 (a) 


Criminal Procedure Code {Act V of 1898)— 
Execution, if can make rules to supplement the 











l Code, 








— s. 1 (2). See Criminal Procedure Code, 
1898, s. 197 682 
—— S. 100—Complaint by person, against certain 


persons under s. 497, Penal Code (Ast XLV of 
1860), that they were carrying on intrigue with 
his wife—Wife living in her moth:r's house—No 
allegation that wife was confined under carcum- 
stances amounting to offence—Issue of warrant for 
wife's arrest under s. 100 held without jurisdic- 
tion, 

A person lodged a complaint against four persons 
charging them with an offence under s. 497, Penal 
Code. The gist of the complaint was that they were 
carrying onan intrigue withhis wife. The infor- 
mation before the Magistrate was that the wife was 
living in her mother’s house, and there was not 
eren a suggestion in the complaint that she was being 
detained by her mother against her will. On receipt 
of that complaint the Magistrate issued a warrant 
under s. 100, Criminal Procedure Code, against the 
wife and whensbe had been arrested under that 
warrant, he proceeded to make an order consigning 
her toa certain ashram : KAÉ 

Held, that there was no allegation in the com- 
plaint that the woman was confined under circum- 
stances in which that confinement would amount 
to an offence, Without such an allegation in the 
complaint, there was no jurisdiction to issue a 
warrant under s 100 and the subsequent order 
directing what amounted to detention in custody of 
the person arrested under that warrant was clearly 
also without jurisdiction. THAKAMANI DEBI v NEPAL 
CHANDRA _ Gal. 405 
——~— 8.103—Search witnesses previous convicts 

and one of them having civil suit against accused 

—Search held violated law. x 

On a search of the house of the accused by excise 
officers, a quantity of illicit liquor and materials for 
ilicit distillation were recovered from the house, 
There wee serious discrepancies in the evidence 
given by the two search witnesses and the search 
witnesses had been previously convicted of criminal 
offences and one of them hada civil suit against 
the accused : , 

Held, that the search was conducted in a manner 
which amounted to violation of the law. HARADHAN 
Marry v. EMPEROR Cal. 409 
—- —~ S 106—Security, if can be taken ' from 

person convicted under a. 426, Penal Code (Act XLV 

of 1890)—Hesentials for offence under s. 426— 

Property should be destroyed or damaged—Filling 

up ditch made by complainant—Whether mischief 

—-“ Property” does not include easement but means 

tungible property. 

Ssouriiy under A 108, Criminal Procedure Code, can- 
not legally be taken from a person who has been con- 
victed under s. 426, Penal Code, as the offence of 
mischief Joes not involve breach of the peace, 

Ty constitute mischief within the meaning of 8. 425, 
Penal Gode, it is necessary not only that wrongful 
loss of damage to the public or to any person be in- 
tended or be likely but @lso that any property should 
either be destroyed or any such change should occur 
in any property or in the situation thereof as Mestroya 
or diminishes its valueor utility or affects it in- 
jurivusly. Filling up of the ditch digged by the 
complainant, by the accused does not affect any pro- 
perty injuriously so as to diminisl its value or 
utility. In such a case it cannot be said thatthe 
accused were guilty under s. 426 because they dea 
troyed the fruits of the complainant's lahour in mak- 
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ing the ditch The property in s. 425 meanatangible 
property capable of heing forcibly destroyed and does 
not inelude n right likean easement, ete. Ram Roop 
v King Emperor Oudh 665 


s. 107—Object of, is prevention- and not 
punishment of offences. 

The Magistrate has, under the law, to satisfy 
himself that a person is likely to com-uit a breach 
of the peace or disturb the public tranquility as 
metitioned in s. 107, Criminal Procedure Code. 
before taking action. The object of the provisions 
contained in s 197, is prevention and not punish- 
ment of offences ; it is intended not to punish persons 
for anything that they have dons in the past. but to 
prevent them from doing in future something that 
might occasion a breach of the peace. SETT Sux: LAL 
KARNANI v. EMPEROR Ca). 52 

~ §,117 (3\— Person executing bond for certain 
amount under 8, 117 (2\ with two sureties for like 
amount— Bond forfeited —Sureties, f can be 
orderedto pay amount each more than origi- 
nal. 

Texecuted a bond for Rs 2,000 under s. 117 (AN, 
Oriminal Procedure Code. N and K, were her two 
euréties and each signed a .bond for alike amount. 
Proceedings under s. 514, Criminal Procedure Onde, 
were taken against them and they were ordered to 
pay a sum of Rs, 1,500 each : 

Held, that the two sureties were jointly and several- 
ly liable and therefore more than a total sumof 
Rs. 2,000 could not be recovered from them. NAMDEN 
v. EMPEROR Nag 207 


- 88. 133, 139-A—FEnquiry under Chap, X 
-Stages in enquiry—Decision of question of title 
—Proper procedure indicated. 

The law provides for two distinct stages in 
any enquiry under Ohap X, Oriminal Procedure 
Code. The first stage is preseribed bys. 139-4, 
Criminal Procedure Gode, and it is only when 
the provisions of. that section have been complied 
with and when the Magistrate finds that there 
is no reliable evidence in support of the denial 
of the alleged public right by the persons against 
whom the conditional order is issued, that the 
Magistrate should commance the second stage of 
the enquiry as providel by s. 137, Criminal 
Procedure Oode. The law does not contemplate 
the decision by a Magistrate making a summary 
enquiry under ,Chap. X, Oriminal Procedure Code, 
of any questién of title upon weighing evidence 
produced on both sides. All that a Magistrate is 
required to do under s, 139-4, Criminal Proce- 
dure Code, isto hold an, enquiry merely to satisfy 
himself that there is or is notsome prima farie 
evidence in support of the denial of the public 
right by the person on whom the conditional order 
is served. In dealing with this part of the 
engniry ib isno doubt open to him to allow the 
witnesses, if any, produced bythe person denying 
the public right, to be cross-examined, but he, 
cannot allow the opposite party to produce definite 
evidence to the contrary andthen proceed to weigh 
the. evidence on both sides, in order to decide 
finally whether the alleged public right+does or 
does not exist. CHUNNI v. Emperor All, 742 
- 8. 144—Magistrate, if can pass mandatory 

order—Scope of section—Person taking possession 

of land in dispute and erecting fence round it—If 
can be ordered to remove Jence. 

No doubts 144, Criminal Procedure Code, gives 
a Magistrate the power to pass an order to prevent 
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its terms does not authorizehim to pass any manda: 
tory order. All that the Magistrate can do ander 
that section is to direct anv person to abstain from 
a certain act or to takecertain order with certain 
property in his possession or under his management. 
In’ other words, the section ‘empowers a Magistrate 
to passa restrictive order. 

Hence the Magistrate cannot, under a. 144, direct 
the person who hag taken possession of the disputed 
land and erected fence round it to remove the 
fence, BIMALA Kanta Bacoar v. Sanat Kumar Grose 

Pat. 945 
—~-— 8.145, Gre Registration Act, 1908, s. 17 (2) 

(vi as amended in 1929 667 
s. 145—Crops cut and severed from land, 

whether immovable property 

Crops cut and severed from land are movable 
property and not ‘immovable’ within the meaning 
of s. 145, cl. (2, to which alone the provisions of 
s. 145, Criminal Procedure Code, are applicable, 
RAJINDRA DALL v. BRIOH Kuru Pat. 582 

s. 145--Landlord claiming large number of 
plota ta bein his possession but different sets of 
tenants claiming different plots separately — One 
enquiru under s. 145 — Legality —Whether prejudicial 

—Mngistrate should apply his mind to individual 

holding. 

One enquiry under s. 145, Oriminal Procedure Code, 
in a case in which the landlord claims a large 
number of plots to be in his possession while different 
sets of tenants claim different plots in their res- 
pective possessions separately, is not illegal or neces- 
sarily irregular. But when there is such a combina- 
tion of the claims of different sets of raiyats against 
one landlord inone enquiry, the question of pre- 
judice will havato be examined. In a case like this 
where a body of tenants rightly or wrongly claim a 
large aren of lands as- having been settled with them, 
there is always thedanger that from general evidence 
eonclnsions will be drawn in respect of specific lands. 
It is, therefore, essential for Magistrate to apply his 
mind to the case of each individual holding. Guran 
Kuer v, Ganourt Kori Pat. 333 
- ss. 145, 203—Proceedings under s. 145, 

procedure to b: followed—Evidence recorded in 

another revenue case pending in Court, if can be 
considered in s, 145 proceedings. ` 

Section 203, Criminal Procedure Onde, has nothing 
to do with proceedings under s. 145, and where an 
application is made under s. 145, the Magistrate 
ought to proceed with the case according to the 
provisions of s 145. The only ease in which a 
Magistrate can refuse to take action under s. 145 is 
when he is not satisfied that there is a danger of 
a breach of the peace. In case he is satisfied by 
the Police report that there was danger of a breach 
of the peace, his duty is to proceed under s. 145, 
Oriminal Procedure (ode, and to issue notices to 
the parties. If notices are issued to the parties 
and written staternents filed by them, it is again 
his duty under sub-s. 4 cf a 145 to receive all such 
evidence as might have been produced by the 
pirties. The procedure of the Magistrate in con- 
sidering the evidence given in another case as 
evidence in s 115 case evea though the other case 
was pending in his own Court as a Revenue Oourt 








is entirely unauthorised and illegal, EMPEROR v. 
SUBAAN ° $ Oudh 252 
s. 162. See Criminal trial 934 


s 162—Contradiction of evidence of witness 
by alleged statement tó Police —Conditions necessary, 
Unders 162, Criminal Procedure Oode, the state- 

ment of a witness in evidence can only be contradict 
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ed by his alleged statement to the Police on two con- 
ditions; one is that the application for contradiction 
is made by the accused, and the other is that the 
statement of the Police should be proved by a certified 
copy of the diary. W. K. WESLEY v. EMPEROR 
An. 183 
8., 162-—0Oral statements no less than written 
ones, made to Police Officer during his investigation 
are inadmissible. 

Oral statement no less than written statements 
made to a Police Officer during the course of investi- 
gation by him of a case, come within s. 162, Criminal 
Procedure Qode, and are not admissible in evidence 
even ifthe Police Officer was not acting under 
Ohap. XIV, Criminal Procedure Code, and he was 
not investigating under g. 156 or s, 157 of the Code. 





In re KOGANTI APPAYYA Mad, 616 
—— ss. 164, 533 — Confession recorded in 
Gwalior State — Admissibility in British India 


under 8, 60, Evidence Act (I of 1872)—No certificate 
` under 8. 164 (3) as amended by Criminal Procedure 

Code Amending Act (XVILI of 1923)—Effect on 

admissibility Defect, if curable under s. 533 (L)— 

Executive Government, if can make rules to 

Supplement Criminal Procedure Code — Ad- 

missibility of confession, if affected by para. B53 id) 

Manual of Government Orders. 

A confession recorded in Gwalior State under 3.79, 
Oriminal Procedure Code in force there, can be used 
in British India under the provisions of s. 80, Evi- 
dence Act. 

For the admissibility of such confession, there need 
not be'a certificate introduced in s. 164 (3) by the 
Amending Act XVIJ1 of 1923, since e. 29, Evidenca 
Act was not amended, Moreover, any defect in 
recording such confession is curable under s. 533 (1) 
provided the accused is not prejudiced. 

Thereis no section of the Urimiual Procedure Code 
which gives the Executivo Government power to 
make rules to supplement the Code, and whatever 
yalue may be attached to the para. 853 (d) in the 
Manual cf Government Orders, 16 cannot have any 
legal effect as regards the admissibility or inadmis- 
sibility of the confession. Lan SINGH v. EverRor A 

All. 69 


s. 179—Scupe-—Complaint for cheating, in 
Court at A~—Accused arrested at B on tssue of 


oe 





summons — Complaint dismissed and accused 
acquitted — Accused lodyung complaint for 


defamation in Court at B—Court at B, if can try at. 

Section L79, Criminal Procedure Uode, upplies only 
to a case where a person is charged with an offeace 
not only by reason of some act committed by him, but 
also by reason of some consequence which Las enused 
from the act. In the absence of any one ofthese two 
ingredients, the section would be wholly inapplicable. 
Ifthe consequence is such that even ift had nut 


taken place, the offence wuuld have been complete, - 


s. 179 would have no application. 

A complaint was filed against a person for cheating, 
ina Courtat A. On an issue of summons for arrest, 
the accused was arrested at B, On the dismissal of 
the complaint and his acquittal, the accused ledged a 
complaint for defamation against his complainant in 
OCouit at B: 

Held, that the Court at B had no jurisdiction to try 
the offence of defamation, it being cumplete as Svon us 
the complaint of cheating was judged in Court at A. 


The arrest at B was nut such a consequence as is, 


contemplated by s., 179, Cuximinal Procedure Code. 
MonamMab ABDUL LATIF V., Ar MAD ABDUL ap aaa 
All. 
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= 8.195, (1) (b)—Court or Oficer concerned 
makes direct complaint —O ffence under 5, 211, Penal 

Code (dct XLV of 1830) not committed in Sub- 

Divisional Magistrate's Court— His giving of “B” 

summary, whether proceeding in his Court— 

Complaint by him, necessity of—Giving of first 

information of cognizable offence to Police, whe- 

ther ‘institution of criminal proceedings within 
meaning of Part II of s. 211, Penal Code—Second 
part of section to be read with first part. 

The old system of sanctions is now abolished. The 

Court or officer concerned does not sanction a prose- 
cution., The Oourt or officer concerned makes the 
complaint direct under s. 195(1) (a) (b), Criminal Pro- 
cedure Code, Where, therefore, a complaint is made 
by tbe Sub-[nuspector concerned with necessary ad- 
ministrative sanction, no judicial sanction is neces- 
sary. : 
Section 195 (1) (b), Criminal Procedure Code, does 
not relate to offences under s, 211, Penal Code, gener- 
ally. lt relates to offences under s. 211, when such 
offence is alleged to have been committed in or in 
relation to any proceedings in any Court. 

Where an offence unders. 211, Penal Code, is not 
committed in the Oourt of a Sub-Divisional Magis- 
trate, his mere giving of “Bb” summary as an ad- 
ministrative officer isnot a proceeding in his Court 
andthe offence cannot be said to have been com- 
mitted in his Court. A complaint by him is not, there- 
fore, necessary, 

There is no distinction between the first and second 
parts of s. 211, Penal Code, between proceedings 
before the Police and proceedings before the Magis- 
trate, The second part of s. 211 must be read with 
the first part and the second part, refers to ‘such 
criminal proceedings”, Obviously these criminal pro- 
ceedings are the criminal proceedings referredto in 
the first part. Thecriminal proceedings are just as 
much instituted within the meaning of the section 
when first information of a cognizable offence is given 
to the Police under s. 131, Criminal Procedure Uode, 
as whena complaint is made direct to a Magistrate 


` under 8.200. JJHARAMDAS HIRANAND v. EMPEROR 


A Sind. 2186 
———— s. 195 (3)— Criminal complaint by: N 
against H after obtuining medical certificate fron 
M,. in Naib Tahsildars Court—H applying to 
- District Magistrate for tuking action against M for 
giving false certificate—Matter referred «to 

Adattional District Magistrate for. diaposai—He 

ordering complaint tobe made against M—Legality 

of order. 

One N brought a criminal complaint against H in 
the Court of a Naib Tahsildar after obtaining a 
medicul certificate of injuries from Dr, M. Complaint 
was then dismissed in default. H then applied 1n the 
Court of the District Magistrate, that action shuuld 
be taken under ss. 1Y8and 407, Penal Code, against 
N and Dr. M for giving false certificate aud the 
mutter was referied to tue Aduitioual District Magis. 
trate for disposal, . The Additional District, Magis- 
trate ordered the complaint to be made agains: Dr. M 
only under s8. 193 and abas Penal Code. On appeal the. 
cessions Judge maintained the order under s. 198 
but heldthere was no case under s, 463 ; : 
` hela, thac the words “Courts to which appeals 
ordinarily lie" in s. 199 (3), Criminal Procedure Code, 
meant in the present case the Couit of the District 
Magistrate and not the Additional Destrict Magis- 
uate. The complaint was, therefore, lodged without 
jurisdicticn. Jt the District Magistrate had direct- 
ed the Additional District Magistrate to make an 
enqu and report to him and had then adopted -that 


e» 


ii a INDIAN CASHES TER 


Criminal Procedure Code—contd. ` 


report and made the complaint himself, the procsdute 
would have been quite legal. Dr. Nazar Monan- 
MAD p. HARNAM SINGH Lah. 795 


ss, 195 (3), 476-B—Subordinate Court, 
meaning of-~—-Court of Judicial Haxtra Assistant 

Commissioner is subordinate to that of District 

Judge for purposes of 8. 195, 

The wording of s. 195, Criminal Prccedure Code, 
does not refer to thelocus of the appealin a parti- 
cular suit but tothe ordinary or usual locus. 

The Oourt of the Judicial Extra Assistant Com- 
missioner is, therefore, subordinate to that of the 
District Judge for the purposes of s. 195, Criminal 
Procedure Codo, even if an appeal in the civil suit 
in respect of which proceedings under s. 193, arise 
lies tothe Judicial Commissioner's Court and not to 
the District Judge. Umtun WURESH V. Gi. ULAM Hassan 

Peshk. 747 

.88.197, 1(2}—Village Police Patel, pro- 

secution of--Sanction, if necessary—Application 
of provisions of Code. 

A village Police Patel can give a final judg- 
ment in cases coming unders, 14, Village Police 
Act. When he convicts or acquits, he is giving a 
“ definitive judgment,” therefore, he is a Judge 
within. the definition of s. 19, Penal (ode, and, 
therefore, comes within the protection afforded to 
Judges and public servants under s. 197, Oriminal 
Procedure Oode. 

All that is laid down by s. 1 (2', Criminal Proce- 
dure Code, is that the procedure laid down by the 
Code is not to govern the actions of village Police 
Officers, but it does not mean that the provisions of 
the Gode are not to apply in the case of a complaint 
against a village Police Officer, EMPEROR v. SHANKAR 
Sayas1 DALVI Bom, 682 
~8, 200— Mere fact that complaint states 

wrong section or wrong Act, whether prevents Court 

from taking cognizance of offence under proper 
section or Act. 

It would not be right to say that merely because the 
complainant, whether in ignorance or inadvertence, 
mentions the wrong Act or mentions the wrong 
section, thereby it must be said that there is no com- 
plaint within the meaning -of s. 200, Criminal Pro- 
cedure Code. It is true that if such errors occur in 
the complaint, care must be taken at the proper time 











to gee that the accused isin no way prejudiced, But - 


if the facts are such as to disclose an offence under 
a particular Bection, under a particular Act, then 
existing, then whatever errora there may be in the 
complaint as regards the number or name of the Act 
or section, the Magistrate should take cognizance of 
the complaint for what in substance it is, andeven 
jf in acase the Magistrate repeates in the summons 
the mistake that occurred in the complaint itself, 
that mistake is a mistake which can thereafter be 


rectified, LILARAM LADAKMAL v. WapHUMAL ABSUDO- 
MAL ` Sind 648 
3, 202—Reference under s. 202, when ca” 





be made ae 
* A reference under s. 202, Criminal Procedure Code, 
cannot e made after evidence has been taken for 
the complainant and process issued. The Magis- 
trate cannot go back beyond the stage reached by 
his predecessor. A necessary preliminary to an 
enquiry undey 8. 20218 postponement of issue of 
process. Where that was not done by the first Court, 
which in fact procured the uttendance of the accused, 
the stage for holding enquiry under s. 202 has passed 
and cannot be revived subsequently, QAMARALI v. 


Tul Nag. 54 
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ss. 202,528 -Sconpe—First part of section, 
if applies to transfer—Second part, if excludes case 

of transfer under s, 528. 

The first part of s. 202, Criminal Procedure Code, 
applies only to cases in which the Magistrate has 
taken cognizance himself and cannot apply to a 
transfer, and the second part deals only with a trans- 
fer under s. 192 and therefore excludes the case of a 





transfer under s. 528, Criminal Procedure Code. 
GAMARALI v. TuLst Nag. 54 
— s. 203. Se Criminal Procedure Code, 

1898, 6. 145 252 





ss. 215, 240—One of charges framed 
against aecused—Sessions Judge neither trying it 
nor dropping it —Propriety. 

Once a charge has been framed, it should not 
be dropped until the conclusion of the trial 
unless on the face of it, it is wholly inap- 
propriate or the trial is open to attack on the 
ground of misjoinder or multifariousness of charges, 

Where the accused were charged under ss. 449, 
396 and 302, Penal Code, and the Sessions Judge, 
as regards the charges under sz. 449 and 396 
agiinst accused neither cancelled these charges 
nor took upthe trial of them nor gave any reasons 
for so doing}: 

_ Held, that he ought to have recorded some order 
in . respect of these charges and should not have 
left them inthe air. He was not competent (under 
8. 215) to quash the commitment, though he could 
(under s. 240) stay the trialof some charges or 
allow them to be withdrawn on conviction being 
had on the murder charge; in that case the conse- 
quences set forth in s. 240 would follow in the 
event of the conviction being set aside. If his 
intention was to withdraw the charges, it would 
be “premature” to doso, Emperor v., SADASIBO MAJHI 

at. 130 
s. 222. Sss Oriminal Procedure Oode, 1892, 

s. 233 706 
——-~88, 233, 239, 222, 233—Ss. 233 and 

239 are governed by s. 222 and first part of s, 233. 

Sections 235 and 239 of the Oriminal Procedure 
Oode, which deal with the joinder of charges of 
different offences and the joint trial of a number of 
accused persons, are not controlled by the latter part 
of s. 233 or by a. 234. If offences are committed in 
the course of the same transaction, they may be tried: 
together, although they are more than three in 
number and extending over a period of more than a 
year, But there is nothing in s. 235 or s. 289 to 
suggest that they are not governed by s. Yz2 or the 
first part of s. 233. On the contrary the Illustrations 
to s. 235 make it clear that when different offences 
are tried together, they must be separately charged. 
Jimprror v. KARAMALLI GULAMALLI Bom. 706 
88.260, 263—Summary trial—Record of 

evidence in case of conviction—Should be brief but 

not tending to obscurity. i 

Where a Magistrate, invested with powers under 
s. 260 of the Uode of Oriminal Procedure, is 
trying a case summarily, it is desirable that he 
should set out in the column reserved for that 
purpose so much of the reasons that have in- 
fluenced him asto gatisfy the accused that the 
Magistrate has considered each of the ingredients 
necessary in law for the conviction to which the 
Magistrate hag proceeded, and *that while this 
should be recorded with brevity, the brevity 
should not be such, os tc tend to obscurity. 
These safeguards are essential so tnat in case 
of revision the High Court may have * sufficient 
materials on the record before it for arriving at 
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the conclusion as to whether the order of the 
Magistrate ie rightor wrong. Barsoo v. EMPEROR 
' Oudh 722 
——-s$, 342. Sze Criminal trial 478 
S. 342 — “Accused” in s. 312, whether in- 
cludes accused over whom Court is exercising 
jurisdiction in another trial. 

“Accused” in s, 342, Oriminal Procedure Code, means 
the accused then under trial and under examination 
by the Gourt and cannot include an accused over 
whom the Court is exercising jurisdiction in another 
trial. Emperor v. KARAMALLI GULAMALLI Bom 706 


s. 349—Case referred to superior Magistrate 
~He must come to independent judgment. 

It is not sufficient for a superior Magistrate, to 
whom a case has been referred unders 349, Criminal 
Procedure Code, toaccept the findings of the inferior 
Magistrate making the raference and he should form 
his own independent judgment and write a juigment 
according to the provisions of s. 367, Criminal Pro- 
cedure Code. When the Magistrate to whom the case 
is referred merely passes an order without coming to 
any independent judgment against his order, the 
proper course for the Appellate Court is to send back 
the case to him for writing a proper judgment. 

|The case, however, was not sent back but the 
sentence wag reduced under s. 147, Criminal Proce- 
dure Code to the term already undergone.}| LALLU 
Ram v. EMPEROR Oudh 173 

s. 350—Trunsfer of Magistrate after cross- 
examination of prosecution witnesses after charge 

—His successor noting accused's claim for de novo 

trial and = resummoning witnesses — Subsequent 

failure to examine witnesses is tllegality vitiating 
trial—Acquiescence by accused in procedure, if 
estops him from raising plea of illegality. 

Where in a case after the framing of the charge 
and ‘sae cross-examination of the proszcution wit- 
nesses after the charge the Magistrate 1s succeeded 
by another Magistrate who notes in the order sheet 
the accused's claim for a de novo trial and 
orders the witnesses to be re-summoned, the order 
must be deemed to have directed a de novo trial 
(including inquiry) and the failure to examine 
the witnegses-in-chief is a manifest illegality 
which vitiates the trial.. When the accused dues 
not expressly wish that the examination-in-chief 
of the witnesses recorded by the previous Magis- 
trate should be treated us pari of the record 
of a subsequent de novo trial by the second Magistrate, 
the accused is not estopped from raising the plea 
-of the illegality of the trial by reason of his 
acquiescence in the procedure adopred by the 
Magistrate. PoxoussorraMesao Buavsr BERDE v. Eu 
PEROR Nag 465 


ss, 353, 537 — Cross-cases — Evidence not 
recorded in accordance with y. 3)33—Procedure 
followed at request of accused No prejudice — 

Lrregularity, if curable. 

There were two cross-cases. When the accused in 
the one casecame to give their evidence in defence 
they only asked their witnesses or some of them a 
few questions and then got their siatements as 
prosecution witnesses in the cross-case brought on 
the record as their substantive statements in the 
case, In the case olone witness what happened was 
that he made some statement in eexamination-in-chief 
and when he was cross-examined, the prosecution 
Oounsel after putting a question or two, asked him 
whether he had made inthe cross-case the whole 
statement in crogs-examination recorded in that 
ease, That statement was then appurently brought 
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on the record or at any rate utilised. The copies of 
statements in the cross-cases were not brought on the 
record and thus there was a contravention of s. 333, 
Criminal Procedure Uode : . 

Held, that the proce lure haiving ben adopted at 
the request of the accused, there could not have been 
any prejuiice to tle accused. Though the procedure 
adopted by the trial Gourt was clearly irregular yetas 
the accused could not be heard to say that they were 
prejudiced by this procedure. The trial of the case 
could not therefore be held to have been so vitiated 
that the irregularity could not be cured by the appli- 
cation of s. 537 of the Code of Oriminal Prozedure, 
Tagor MoHAMMAD v. MORAMMAD JAN Oudh 169 
—— s, 423 (1)—S. 423 (1) (b), applicability—If 

applies to cases of acquittal, partial or total. 

The words “alter the finding, maintaining the son- 
tence” occurring in 8 423 (1) ib) (2), Uriminal Pro- 
cedure Uode, must be read as a whole. The powars 
under s. 423 (J) ıb) of altering the finding and then 
asa curt of Revision enhancing the punishment 
cannot turn upon chance, Clause (b) of s 423 (1), 
Oriminal Procedure Code, does not apply to cases 
of acquittal, partial or total, but to cases of convic- 
tion, and cl. (a) applies to cases of acquittal ; and 
if the appellate powers of the Oourt are to 
be exercised to convert an acquittal into a conviction, 
then they should be exercised on an appeal against 
an acquittal under s. 423 (1) (a)and not on an appeal 
against a conviction under 8. 423(1) (b). Japo RAHIM 
V. EMPEROR Sind 520 
——_—s.428. Sue Criminal trial 341 

s. 428—Prosecution witnesses not cross- 
examined after charge —In appeal uccused wishing 
to bring such evidence before Caurt— Jurisdiction 
of Appellate Court to direct Magistrate to cross- 
examine witnesses and to decide appeal on reverpt 
of such evidence. i : 

Where the prosecution witnesses not having been 
recalled after charge, have not been cross-examined 
and the accused is convicted, and if inan appeal by 
the accused he wishes that such evideace shu ald be 
brought before the Oourt, the Appellate Court has 
jurisdiction under s. 428, Uriminal Procedure Code, 
to direct the Magistrate that the witnesses should be 
cross-examined and their evideace submitted to him 
and thea to dispose of the case on receipt of such 
further evidence. MUNSHI v. MUZAFFAR Cal. 422 

5. 439—Accused though ordered by bower 

Court to surrender to his buil, not doing so — 

Revision cannot be entertained until order of lower 

Court is complied with nor can his Counsel be heard, 

Where an accused does not surrender to his bail 
bonds in contravention of the order of the lower Vourt 
to du so and remains at large, he is incontempt of 
Gourt and under s. 439, Uriminal Procedure Code, 
as long as the accused does not enter appear- 
ance in obedience to the order of the lower Vourt 
the High Court willnot be justilied Im exercising its 
discretionary powers in favour of the accused. 
Further, until the order of the lower Gourg is com- 
plied with, the kak mca’ bim wui not 

ight of audie&ice. Suko MANDIL v. WMPEROR 

have a right o. } PR 
—~——§.439—Power of High Court to Ytnterfere 
in revision with appellate judgment of acquittal 

—Criminal trial — Kevision. h f | 

The High Court has power to interfere in revi- 
sion with an appellate judgment of eacquitfal, and 
though that power should be sparingly exercised, 
it would be wrong to refuse to exercise it in cases 
where there hag besen a failure of justice by reason 
of the Appellate Court not having brought its judi- 


: offence, 
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cial mind to bear upon the evidence. SATISH CHANDRA 
Das v. OBINTA Haran NAHA Cal. 56 


8.439 (1)—Fact of previous convictions of 
accused not known to Magistrate—Accused mok 
charged under s, 75, Penal Code (Act XLV of 1860), 
and case not referred to superior Magistrate High 
Court, if can order re-triat by competent Court. 
The accused had no less than six previous con- 

victions under ss. 379, 360 and 383}, Penal Code, 
This fact was, however, not put before the Second 
Olass Magistrate who was trying the case under 
s. 380, Penal Code, and in consequence the accused 
was not charged under s. 75, Penal Code, and the 
case was disposed of by the Magistrate himself in- 
stead of being sent up to a Magistrate with higher 
powers under s. 349, Oriminal Procedure Code : 
Held, that under the provisions of 6. 439, Grimi- 
nal Procedure Code, cl.i, the High Qvuurt had the 
power to reverse the finding and sentence and 
order that the accused be 1e-tried by a Court of 

‘competent jurisdiction subordinate to the Higb 

“Oourt or committed for trial, EMPEROR y. MABADEO 

pE Oudh 248 

- S. 439 (4) (b)—Bar in s. 439 (4), if applies 
to partial acquittat, 

. The bar in sub-s. (4) of s. 439, Criminal Procedure 

Code, appliesto a partial aswell asto a total ac- 

quittal, Where therefore an accused charged with 
murder is convicted under a, 304 (1), Penal Uode, and 

.thus acquitted of offence under g. 302, he cannot be 

convicted under s, 302 in revision, Japo RAHIM». 

EMPEROR Sind 520 

~ $. 476—Duty of Court—Opportunity should 

be given ta person against whom enquiry is directed, 

to cross-examine witnesses produced by the applicant. 

A Magistrate, when he decides to hold a preli- 
minary enguiny under s. 476, Criminal Procedure 
Qode, he should give opportunity to the person 
. against whom the enquiry 18 directed to cross-examine 
the witnesses produced by the applicant. Where 
he refuses to allow such person to cross-examine the 
witnesses his order cannot be allowed to stand, 

„U Ba Hia v, Maune Ton SEIN Kang. 305 

S. 476—Notice of enquiry, to person alieged 
to have committed offence whether necessury. 

ı dt is nob necessary in an enguny under s. 476, 

\Oriminal Procedure Uode, for the Courtto issue a 

„notice to a person alledged to have committed an 

Dr. NAZAB MOHAMMAD v, HARNAM SINGH 

a. ‘i Lah. 795 
~ s3. 476-B. Ses Oriminal Procedure Code, 
1898, s. 195 (3) ; 747 


8.488—Hzisience of decree of Civil Court 
Jor matnienance—Jurisdiction of Magistrate to 
pass order unaer s. 48d, if ousted. 

& proper case the jurisdiction cf the 
Magistrate to make an order under s, 406, Uri- 
minal Frocedure Code, is not ousted by the mere 
existence of a decree ofa Cavil Court airecting 
a certain sum to be paia ag maintenance, Ot coulse 

















— 





“the exissence of a decree of a Civil Cuurt is relevant ` 


when the Magistrate is congidering what fom of 
‘sorder he should make under 8. 489 df the Magistrate 
comes ip the conclusion that an order for uintenance 
shuuld be made, he ought to make it clear im bis 
order that anything paid under the decree vl Lhe 
Civil Court willbe taken into account agaiues 
anything with he may order to be puid, in re 
WARALAKBH MI°MANUPRASAD Bom, 533 
-—S, 488 (&)—tiesadence—Sub-s, (8), if neces- 
surily rejers tu permunent residence — mujung 
evidence, what amounts to--itach case to be uealt 
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with on its merits—Section should not be so strictly 
construed as to deprive woman of assistance of 
Court. A 
Where there is something more than a flying visit, 

where a man leaves his house and resides for some 

time in the house of his parents-in-law with his wife, 
that isa sufficient residence within the meaning of 
sub-s, 8 of a. 484%, Ormminal Procedure Code. Sub- 
section 8 does not necessarily referto permanent 
residence. It refers also to temporary residence. 
The word “residence” of course implies something 
more thana mere brief visit, a mere flying visit. lt 
suggests a certain continuity, but if there be a con- 
tinuity for such a period of time as to allow it fairly 
to be said that the husband did reside even fora 
matter of some weeks with his wife, the section 
should not be so strictly construed as to deprive the 
woman, who often in these cases is helpless, of assis- 
tance from the Court which is most easily accessible 
to her. ltis not possible in such cases to fix any 
arbitrary period of time to say, for instance, two 
months ab Agra, six weeks at bombay, one month at 

Karachi asa minimum to constitute residence for the 

purposes of s. 488, Oriminal Procedure Uode. lt 

could easily be said that a visit of afew days is not 
residence within the meaning of s. 483, Oriminal 

Procedure Vode, but it could not easily besaidthat 4 

visit of afew weeks was not residence within the 

meaning of s. 488, Criminal Procedure Code. Each 
case, however, must be dealt with on its merits, the 
distinction hetween amere visit and residence being 
borne in mind, QANGABAI v., PAMANuAL Lachman 
Sind 527 

8.514-— Proceedings under— Failure to record 
reasons Jor being satisfied that bond has been 
forfeited—Proceedings, uf vitiated, 

‘Lhe jurisdiction of the Magistrate to take proceed- 
ings under s, 514, Oriminal Procedure Code, arises as 
soon as he is satistied prima facie that the bond has 
been forfeited, and the omission to record the reasons 
for hie being so satisfied ig a matter relating to pro- 
cedure and nut to jurisdiction, Jt is not disobedience 
of an express provision as to a mode of trial but 
rather of an omission in a matter of procedure. The 
only question then is whether the omission has caused 
prejuuice to the party. 

lu 18 Hot necessary that the Court should separately 
and foimally record the grounds of proof but 
it is sufticient if they exist and appear in the 
record of the proceedings, Nampzo V, EMPEROR 

Nag 207 
s. 526—Offence charged, joining uniewfut 
assembly—Lazercise of powers under s. 127 (1) by 

Magistrate trying case, tn relation to disturbance 

uut of which offence urose, whether ground jor 

transjer — Lransjer application — Practice — 

Criminal trial—'l ransfer. : 

AB a general rile the mere fact that a Magistrate 
has, in nis capacity as a Magistrate, exercised the 
powers given to him unuers, 427 (1), Oriminal Pro- 
veaure Lode, in relation to a parvicular disturbance 
or geriés Of disturbances aficrus no ground for the 
trausier frum the coguigance of thas Magistrate of 
a case ansing out ot that disturbance or series of 
disturbuuces. dif, on the other hand, a Magistrate, in 
tue Culuse ofthe performance of bis duties in relation 
Louuy particular disturbance were tO acquire any 
particular kuowledge by bis own observation or 
othe: wise wiuch might, in the hearing of any case, 
tenu to embarrass him, ıt is possible tuat a transfer, 
either ab the 1ustance of the Magistrate himself or ab 
the instance of the accused person, might in some 
cares be desiabie in the intereats of justice.. 
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: Incase of an application for transfer it is neces- 
sary for a person who claims a transfer to prove by 
affidavit, fully and strictly, all the facts on which he 
rests his claim Mavne Ba CHEIN v, Taz Kine 

: i Rang. 942 
—-——s8. 526, 528—Case between two communities 

~~Judge belonging to one of those communities is 

not debarred from hearing it—Communal question 
* becoming very prominent issue—Desirability of 
transferring case, 

Ordinarily, the Court would not accept the pro- 
position that merely because the case is between 
Hindus and Muhammadans, either a Hindu or a 
Muhammadan Judge or Magistrate is ipso facto 
debarred from bearing it. But where a case has 
reached a stage in which the unfortunate question 
of communalism has become e very prominent 
issue owing tothe transfer petitions it would be 
desirable in the interests of everybody concerned, 
thatthe case should be transferred, AMBA PRASHAD v. 


IMAM ALI Lah. 507 
—~~~—88. 526, 531—Case transferred but order 
not communicated to Magistrate trying case— 


Accused convicted— Action, if without jurisdiction 

Conviction, if void~—S, 531, effect of. 

With regard to stay applications in criminal 
matters, the stay order operates only from the data 
on which the order is communicated to the Court 
whose proceedings are stayed. The order of pro- 
hibition does not take away the jurisdiction of the 
trial Court, it merely suspends it. If, therefore 
‘the order has not been received, the Oourt does not 
Jose its jurisdiction because the order has been 
passed. This reasoning would not, however, apply 
to an’ application for transfer. The ordinary rule 
‘is that any order operates from the date on which 
it is passed, the rule with regard to stay procsed- 
ings and injunctions being exceptions to that 
general rule Hence the Magistrate acts without 
‘Jurisdiction when he convicts the accused after 
the order of transfer but before its communication. 
Nevertheless it does not follow from the mere fact 
that the Magistrate had no jurisdiction, that his 
order is void. Section 531, Criminal Procedure 
Oode; would apply to a case of this kind and so 
prevent the passing of this order without jurisJic- 
tion from being void. The whole principle under- 
lying the various provisions of Ohap. XLV is that 
‘no order or sentence shall be void on the mere 
, ground of some irregularity or want of jurisdic- 
tion, ‘unless it leads to a miscarriage of justice or 
prejudices the accused. Borar Gounnar n. Oom- 
| MISBIONER, OoTAcAMUND MUNICIPALITY Mad, 40 
——— s. 528 —Costa, if can be awarded, 

A Magistrate has no power to award costs in 

| applications under s. 528, Criminal Procedure Code, 
_Distior MAGISTRATE, Kurwoon v. CHANDRA TIRUMAL 
` REDDY _ Mad. 126 (b) 

8.533, See Criminal Procedure Code, 1898, 





. 8, 164 
ORS A net 
éR Criminal Procedure Code, 189 5 
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8. 544—Rules under by Punjab 

E jab Govern- 
ment, T. 1, Vol. 3 Chap. 9—Rule by High Court 
that ordinarily expenses of defence witnesses are to 
be paid by Government in every warrant case is 
ultra vires, ` 


Per Blacker, J—~(in order of reference)—The only 


-fair interpretation of r. 1, Chap. 9, Vol. 3 of the 


tules frayed by the Punjab Government under 
~ 8. 544, Oriminal Procedure Code, which makes no 
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distinction between prosecution witnesses and 
defence witnesses ia that Government by exercising 
its power of restriction, which it is authorized to 
exercise by s. 544 of the Code, has limited the cases 
in which Magistrates may pay the expenses of 
witnesses to those mentioned in the rule. If the 
rule framed bythe High Court lays down the 
contrary, that is to say, that ordinarily the expenses 
of witnesses are to be paid by Government in every 
warrant case, it is ultra vires. Nanak OHAND Y. 


SURAJ PARKASA Lah. 468 
Criminal trlal—Accomplice — Person instigating 
another to commit crime with object of catching 


him in act of committing crime — Instigation amounts 

to abetment—-Such abettor is accomplice when person 

instigated commits crime—His evidence at any rate 
must be viewed with caution. 

In the case of abetment of a crime the motiveof 
the person who instigates is not the only deternin- 
ing factor ; in other words, even if the object of the 
person who instigated another to commit acrime is 
to catch him in the act of committing the crime, 
instigation hy him nevertheless amounts to abetment 
of the offence, and the abettor must be regarded as 
an accomplice when the object of the instigation is 
to make the offender commit the offence, and the per- 
son who was instigated, actually commits the offence. 
In any case even if these witnesses are not to be 
regarded ns accomplices in the strict legal sense, 
nevertheless their conduct is such that their evi- 
dence requires to be viewed with caution. In re 
Kogantr APPAYYA Mad, 616 
Complaint—Defamatory allegations in appli- 
cation to Police against a person and his minor 

daughter — Both father and daughter can file 

separate complaints—Compromise and subsequent 
acquittal of accused in father's complaint, whether 

bar to complaint by daughter. f 

Where an application made by certain persons 
to the Police against a certain person contains de- 
famatory matter against such person and his minor 
daughter, both the father and his daughters have a 
right to seek redress, therefor, in Civil and Crimi- 
nal Courts and can, therefore, file separate com- 
plaints and a compromise and acquittal of the ac- 
cused in father's complaint is no bar to the com- 
plaint by the daughter as the complaint by the 
father, although on the same facts could not have 
been filed on behalf of the minor daughter or’c6m- 
promised without the Oourt’s permisyion. HARBANS 
Kavur v. LAHARI Ram Lah. 791 

Concurrent jurisdiction—Lower Court should 
be moved first and particularly in case of bail 
application—Exception to general rule. 

Although there is no hard and fast rule, it is 
desirable that the ordinary practice should certain- 
ly be that the lower Court should first be moved 
and this is particularly desirable in a bail appli- 
cation, where the appropriate Court to deal with 
the matter is the Court which is going to try the 
case and where an expression of opinian by a 
superior Court is likely to prejudice the trial in the 
lower Court. But whef the lower Court's judgment 
is likely to be affected by some remarks made by 
the superior Court during the proceedings in that 
ease, then the superior Courtcan be moved but 
only as an exception to the general rule. Mont-up-Din 
Lat Bapsuag v. EMPEROR Lah 632 (b) 
—Confession—Accused caught red-handed, 
making confession before Court-He coming from 
Police custody that day but present before Court for 
considerable period — Overwhelming evidence 
recorded against him — Confession subsequently 








p 
. 


xliv INDIAN CASES . . (1938 
Criminaf tria!—contd. f Criminal trial-—contd. ae , KAN 


retracted—No inference held could be drawn that 

confession was improperly induced. A 

An aceused who was caught red-handed while 
committing dacoity made a confessional statement 
in the Court of the trial Magistrate which, . how- 
ever, was subsequently retracted. On the day of the 
confession the accused had admittedly come from 
Police custody, he was before the Court for a con- 
siderable period and overwhelming evidence for 
the prosecution was recorded against him before 
his statement waa taken : 

Held, that in the circumstances it could not be 
said that there was any cogent inference that his 
confession was in any way improperly induced. It 
was more likely to have been due to 
the fact that he had the intelligence to see that 
he had been caught red-handed and thatthe evi- 
dence which had been given against him in his 
presence was overwhelming. MOLAR 9. EMPEROR 

Lah, 572 
Confession—Confession, if itis to be relied 





upon must be accepted or rejected as whole—Part ` 


which exculpates though inherently incredible 

should be accepted when there is no evidence to prove 

that it is false— Evidence includes circumstantial 
evidence. 

A confession, must be accepted or rejected asa 
whole if it is to be relied on, the part which implicates 
as well as the part which exculpates though the part 
which exculpates may appear anherently incredible 
because there is no evidence to prove that the part 
which exculpates is false. But by “evidence” is 
meant not only direct evidence but circumstantial 
evidence, and a Judge must not leave out of his con- 
sideration when considering the truth or falsity of 
a confession or its parts, those probabilities and 
those presumptions which may properly arise from 
the other evidence on record, regard eed ae to the 
common course of natural events and human con- 
duct to which s, 114, Evidence Act, refers, because 
little evidence is necessary to rebut statements 
which are in themselves inherently incredible, even 
when made by an accused ina confession. Japo 
RAHIM v, EMPEROR Sind 520 

Confession—Confession of co-accused how 
far evidence against accused—Corroboration, neces- 
sity of -Whether rule of lawor practice. 

Jt isa rule at least of prudence if not of law, 
that, the confession of a co-accused uncorroborated by 
any other evidence is not alone sufficient to support 
conviction, “ 

Per Mohamad Noor, J.—The view that though as 
a matter of law a confession of a co-accased 
is sufficient for the conviction of an accused, as a 
rule of prudence, one must seek corroboration of the 
confession before conviction, places the confessions 
of a co-accused on the same footing as the evi- 
dence of an accomplice, but ib is not. The evidence 
of an accomplice is as a matter of law sufficient 
for a conviction. He isa oompetent witness and 
a conviction isnot illegal merely because it pro- 
ceeds tiponthe uncorroborated testimony of an 
accomplice (s. 133 of the Hgidence Act). The Courts 
are by law allowed but not compelled to presume 
him wnworthy of credence unless he .is corrobo- 
rated, If in spite of warning a jury believes him 
without corroboration, the High Court cannot inter- 
iere. If the framers of the Evidence Act intended 
to attach to the confession of an accused against 
a co-accused the same value as the evidence of 
an approver, they would have said so. The con- 
fession of an accused can only be considered 
against his co-accused. Even this would not have 


been permissible but for s. 30 of the Evidence 
Act. The Act itself gives it a position inferior to 
the evidence of an approver. Emperor v., Sapasiso 
Mavar l Pat 130 
Confession - Statements by several accused 
to Police Oficer during investigation not amounting 
to confession when taken separately—When taken 
together, showing that accused . were engaged in 
conspiracy—Statements sought to be used to prove 
conspiracy — Statements amount to confessions. 

Although the statements made by a number of ac- 
cused separately to a Police Officer in the course of 
his investigation of an offence, when taken separately 
may not amount to complete confession of any crime, 
nevertheless when such stutements taken together 
show that the accused who made them were engaged 
in criminal conspiracy and it is for the purpose of 
establishing this fact that the statements are sought 
to beused, they amount to confessions made to the 
Police Officer and are inadmissible in evidence. In re 
Koeantr APPAYYA Mad, 616 

Counsel cited as witness by Police in criminal 
case—Counsel, if disqualified from taking brief 
from accused—Legal practitioner. 

The mere fact that a lawyer is cited as a wit- 
ness hy the prosecution will not disqualify him 
from appearing as Counsel for the accused in the 
case. No deubt it is not in accordance with 
professional etiquette for a lawyer who has 
given evidence as a witness for the prosecution 
to accept or to continue to hold a brief from the 
accused. The mere citing of an Advocate as a 
witness by the Police does not operate as a dis- 
qualification, It is easy to imagine the extra- 
ordinary results which might follow otherwise, 
Kanpan PADAYAO 112. T. S. ARUMUGAM Mad, 532 
Duty of prosecution and Court. 

It is no part of the prosecution's duty to suggest 
a motive for a crime nor is itany duty of the Court 
to determine why an offence was committed. Ton 
Karne v, Tip Kine Rang. 298 

Evidence— Admission of--Production of 
certain documents by prosecution aliowed by 

Magistrate during cross-examination of witnesses 





— Accused not prejudiced—Whether amounts ta ` 


irregularity or illegality—Irregularity, if cured 

by s. £37, Criminal Procedure Code (Act V of 1898). 

There is no prohibition in law against the ad- 
mission of relevant and admissible. evidence for 
proving an offence after a certain stage in a trial. 
Every Oourt has got inherent power to allow rele- 
vant evidence to he produced by any party at any 
stage of thetrial. If such evidence is allowed to 
be produced by the prosecution, all that the accused 
can urge is thut he should be given a full oppor- 
tunity of rebutting it, 

There is, therefore, nothing illegal or irregular 
where the Magistrate allows certain documents to 
be produced while the prosecution witnesses are 
being cross-esamined by the defence. Even if it is 
assumed that the admission of the documents at 
that etage isan irregularity, s. 637, Criminal Pro- 
cedure Code, would cure the irregularity if it has 
not materially prejudiced the accused in the trial, 
LALA v. EMPEROR Ail. 894 
-- Hvidence—Cirele Inspector causing uitnesses 

to sign statement made before him—Hvidence of 

such witnesses, admissibility. . 

Where: in the course of his investigation the 
Circle Inspector causes certain witnesses to sign 
the statements made-by them before him, the evi- 
dence of such witnesses is inadmissible. „EMPEROR v. 
SaMIULLAY Oudh 254 





. 
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——— Evidence — Court removing excrescences and 
ornamentation from complainant's story —Whether 
making out anew case. 

It is an everyday happening that the Oourts have 
to sift the evidencs and they frequently find that the 
complainant has enhanced the part taken by the ac- 
cused aud minimised the part taken by himself in 
order to make the case lock as black as possible 
against the accused, Removing of excrascences or 
ornamentation by the Magistrate does not amount to 
the setting upof new case. Tagı MOHAMMAD ». 
MOHAMMAD JAN Oudh 169 


——~——Hvidence—Cross-examination of investigating 
officer as: to statement previously made to him by 
prosecution witnesses—Duty of Court in the matter 
—Negative answer of investigating officer should not 
create wrong impression of what witnesses had stated 
before Police ~Criminal Procedure Code (Act V of 
1896), s. 162. 

Per Mohammad Noor, J.—It is desirable that when 
an investigating Police Officer is being cross-examined 
as to previous statement made to him by the wit- 
nesses for the prosecution, the Court should have the 
Police diary before it and see whether the negative 
answer of the officer really gives a picture of what 
the witness in fact had stated. If not, the fact should 
be borne in mindand the Court should watch whe- 
ther the matter is cleared upin re-examination Itis, 
therefore, the duty of the Public Prosecutor to see 
thatthe negative answer from an investigating 
officer in respect of the statement of a witness does 
not create a wrong impression of what the witness 
stated before the Police, He must, in these cases 
bring about other statements to explain the matter 
referred to in cross-examination. If the Publie 
Prosecutor fails to do so, itis tha duty of the Court 
in fairness to the case and to the witness to bring 
about facts which willclearup the negative answer, 
This will be legitimate use of the Police diary and one 
of the modes of taking aid from it in the trial. 
Yusur MIAN v. EMPEROR Pat, 934 
-—~-——Hvidence—Duty of Committing Magistrate in 

recording evidence, 

Itis true that a Committing Magistrate is not 
holding a trial but only an inguiry leading up to a 
trial ; but the fact remains that he is recording evi- 
dence just as much as a Sessions .udge himself, and 
it is his duty: to record the evidence fully in order 
that the accused may have ample notice of the matter 
with which he is charged and of the evidence by 
which the prosecutor seeks to prove the case. In fact, 
if the prosecutor at the trial intends to lead any fur- 
ther evidence of substance beyond what has been 
adduced in the Committing Magistrate's Oourt, the 


. correct procedure is that he gives the accused notice 


of this new matter in his opening address at the 
trial. Yusur Mra g. EMPEROR Pat. 934 


Evidence—Duty of Court~Prosecution wit- 
nesses knowing facts likely to turn hostile~Duty 
of Public Prosecutor—Dury of Couri to arrive at 
truth by all lawful means—Hither party not 
prepared to call witnesses knowing imvortant 
relevant facts-—-Court's duty to cail such wit- 
nesses—On failure of irial Court, Appellate Court 
should avail of power under s. 428, Criminal Pro- 
cedure Code (Act V of 1898). 

There may be some doubt ag to the duty of the 
Public Prosecutor to call prosecution witnesses who 
know facte but are likely to turn hostile, but there 
is a duty cast upon the Court to arrive at the 
truth by,all lawful means and one of suchis the 
‘ examination of witnesses of its own accord when 
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for certain obvious reasons neither party is prepared 
to call witnesses who are known to be in a position 
to speak to important relevant facts. When the 
trial Court fails to do this, the Appellate Ovurt 
should avail itself of the power conferred by s, 428, 
Criminal Procedure Code. In re Donatp Dixon 

Mad 341 

Evidence— Dying declaration—Value of, 

A great deal of sanctity is attached to the dying 
declaration, because it is expectedthat the person 
who is onthe verge of death, will tell the truth. Ran 
Damopar v. Esperor Oudh 348 


———— Evidence — Examination of accused under 
8 34°, Criminal Procedure Code (Act V of 1893), to 
fill gap in prosecution evidente—Legality of. 

The gap in the prosecution evidence cannot be 
filled by examining the accused persons under s. 312, 
Oriminal Procedure Code. The examination of the 
accused for this purpose is contrary to law, and the 
prosecution cannot be permitte 1 to rely on admissions 
obtained from the accusedin these circumstances, 
G. N. Sursa Rao v Anna M. bVENKATACHALAPATHI 
AYYAR Mad, 478 

Rvidence — Prosecution producing best and 
suficient evidence—HEvidence on less important fact, 
if necessary. 

When the prosecution have produced sufficient 
evidence and the best evidence, it is not always in- 
cumbent on them to produce all possible evidence on 
the less important facts, Yasor Mra v. EMPEROR 

h Pat, 934 
Evidence—Sub-Inspector deposing on facts, 

which are results of investigation by predecessor- 

in-office—Admissibility. 

Where what the Sub-Inspector states about the 
facts is the result ofthe investigation of his pre- 
eedecessor-in-office, his evidence amounts to hearsay 
and is, therefore, inadmissible. Emperor v. SAMI- 
ULLAH Oudh 254 

Held ex parte order could not be sustained—~ 

Fresh enquiry ordered. 

Held, on facts that the Magistrate had not given 
any opportunity to the petitioners to prove their 
case and, therefore, his ex parte order in the enquiry 
could not be sustained and the fresh enquiry 
should be ordered. HogampeppaA Grippasamr v, 
Bogum Acateapu Mad, 251 

Indentification—Evidentiary value of. , 

There is no magic about test identifications, 
The evidence on which the Court’dhas to, act ig 
the identification by witnesses at thetrial and the 
question is, are the witnesses to be believed or not, 
Emperor v. SADASIBO MAJHI Pat. 130 


Jury — Misdirection—Defence relying on 
omission by witness before Police and Court—~ 
Duty of Court to draw attention of jury to those 
omissions. 

If the defence relies upon ceitein omasious 
made by witnesses either before the Police or before 
the Magistrate, the best course is to draw the 
attention of the jury to thoss alleged omissiong and 
then if, in the opinion ef the. Judge, the omissions. 
are of no consequence and were possibly due to 
certain circumstances, it will be quite open tf him to 
place them before the jury and then leave them to 
decide whether those omissions considered in the 
light of the circumstances placed before them are 
of such consequence as to discredit she testimon 
of the witness in Oourt. General observations 
devoid of facts in the charge to the jury are likely 
at some occasions to create an impression in the 
mind of the jury that every omigsion in every 
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case is of no consequence whatsoever. BULAK Gore charge to the Jury were: “You have before you a 
v, EMPEROR Pat. 354 simple cise of abduction of a young married girl for 


c Murder—Sentence — Accused while drunk 

committing murder on slight provocation— Sentence 
of death, if proper—Sentence reduced to one of 
: transportation for life. 

Where an offence committed is undoubtedly 
murder, the drunkenness of the accused is not sufB- 
cient to reducethe crime to anything below that of 
murder. But a drunken man may be provoked by 
a, taunt which could not, in any way, rufie the temper 
of a man who is in his sober senses. Where, there- 
fore, an accused commits murder while drunk asa 
result cf a provocation, however slight, it is a case 
in which maximum punishment should not be 
given. 

: [In this case the sentence of death was reduced to 
one of transportation for life.] Nea Po Tuan v. THE 
Kine Rang, 481 
Ser Penal Code, 1860, s. 379 
; Bom, 330 
Remand—Case failing owing to absence of 
sufficient evidence—Accused should be acquitted and 
“ case should not be remanded for further evidence. 

Where the case originally made out against an 
accused has failed through the absence of sufficient 
evidence, the accused should be acquitted and no 
order of remand for the purpose of allowing the 
prosecution to supply deficiencies in their original 
case should be passed. Suresa OHANDRA DE v. 
“PMPEROR ; Cal, 415 
Sen Oriminal Procedure oe 


Punishment, 





Revision, 
1898, s. 439 
Revision—~Acquittal on erroueous view of 
law, if can be set aside. 
- Revision of an order of acquittal may be allowed 
‘when the order of acquittal is based on an errone- 
‘ous view of the law. Harsans Kaur v. LAHORI RAM 
Lah. 791 
Sanction to prosecute—O ffences” during 
one course of transaction—Some requiring sanction 
riba for offences not requiring sanction— Lega- 
ity. i 
Tf. in course of one transaction a number of 
offences are committed, some requiring sanction for 
prosecution of some authority or the other and others 
not requiring such sanction, it is not necessary that 
the prosecution of those offences which do not 
require such, sanction should depend: upon the 
obtaining of*the sanction for prosecution for those 
offences which require such sanction, The law 
‘requires that for the prosecution of a particular 
offence, sanction of the Oourt should be obtained ; 
but it does not say that if in course of the com- 
mission ofan offence, which requires sanction for 
prosecution other offences are committed, the 
Magistracy or the Police are helpless in proceeding 
to prosecute the offender for these latter offences, 
unless the Court sanctions the prosecution of the 








former. Suro ABIR V. EMPEROR Pat. 487 
~- Transfer. See Criminal Procedure Code, 
„i. 1898, s. 526 er 942 





= Trial by Jury~Abduction case~Evidence 
given for three weeks and arguments ‘gone on for 
‘three days—Judge opening {his charge to jury with 
‘words “you have before you a simple case of abduc- 
tiop of married girl for immoral purpose” — If 

~ gnisdirecti@n, ' : 
i- In a case of abduction, evidence had been given for 
‘nearly three weeks, and had wandered into by-paths 
of remotely ‘connected ‘facts; arguments’ had gohe-on 
‘forthree days: ‘The opening ‘words of the Judge's 


“would not amount to misdirection. 


‘High Court will interfere in appeal. 


immoral purposes”, It was objected that thi was 
a misdirection at the very outest; that the cage was in 
reality far from simple, and that the Judge in calling 
it a simple case was suggesting to the jury that 
they would have no difficulty in finding it a true 
case: i 
Held, that the Judge struck theright note in re- 
minding the jury that the issue before them was a 
plain and simple one. It was impossible to resd into 
these words the smister intention which was sug- 
gested, ABDUL GAFUR Korwat v. EMPEROR 

Cal. 637 


Trial by jury— Case of sexual offence— 
Special caution to jury—Crucial part establishing 
gilt of accused corroborated — Absence of special 
caution does not affect jury's verdict. i 
Tt is true that in a case where a man is charged 
with a sexual offence, it is necessary that the charge 
to the jury should contain the special caution thatin ` 
such cases itis dangerous to rely on the 
corroborated evidence of the prosscutrix. But it is 
not necessary thatthe story of the prosecutrix should 
be corroborated in all important particulars. If the. 
crucial part of her story which if believed establishes 
the guilt of the accused, is corroborated, the mere 
absence of caution which is usually given in such 
cases cannot be said to have affected the verdict of the 
jury and is not therefore a ground on which a convic- 
tion should be set aside. ABDUL GAFUR KOTWAL v. 
EMpERor Cal, 637 
Trial by jury—Direction to jury that 
failure of defence would not necessarily establish 
prosecution case~- Proper place of—Such direction 
girenat end of charge—Whether misdirection. 
` The Judge after summarizing the prosecution and 
defence evidence’should tell the jury that though 
they do not believe the defence, it does not follow that 
they must believe the prosecution; that is no doubt 
the proper direction, and the proper place to give it, 
put where the Judge gives it at the end of the charge it 
ABDUL GAFUR 
Korwat v. EMPEROR Cal. 637 
Trial by jury — Evidence —Appreciation— 
Duty of Judge — Absence of relevant prosecution 
witnesses—Direction to jury. ` 
Theeiect of and the inference to be drawn or not 
to be drawn from the absence of relevant witnesses 
from the witness-box isa matter to be considered 
with reference to the circumstances of each particular 
case and the facts which the witness, if called, would 
have been required to prove’; and the jury should 
be asked to consider it in the light of the particular 
circumstances and facts. On the failure of the prose- 
cution to examine certain relevant witness, the 
Judge should ask the jury to draw an inference, if 
any, from this failure in the lightof the particular 
circumstances of the case Heshould not ask the 
jury to assume that the witness has been gained over, 
Yusur Mia v, EMPEROR - Pat. 934 
Trial by jury—Misdirection—Interference 
by—High Court when warranted, 
|. Ib is not inevery case when the charge to the jury 
is open to criticism in matters of detail that the 
Language may 
be used too broadly or not happy in its expression ; 
but the essential point for consideration is whether 
the case against the accused has been fairly brought 
to their notice which may appropriately guide them 
in deciding whether the accused is guilty or.innocent. 
When there are more than‘one accused, it isin the 


- first degree essential both that the jury should be 


une ` 
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asked for a separate finding regarding each of the 
accused and that the particulars of the evidence 
affecting each person should be placed in a manner 
which may enable the jury to distinguish the cages of 
. accused as against whom the: evidence is not of the 
same degree of cogency. Yusur MIA v. JIMPEROR 
i Pat. 934 
Trial by jury—Misdirection—Judge discuss- 
ing evidence in charge and leaving decision on 
every point to jury—Mere fact that his represent- 
ation of evidence is coloured by his opinion, whe- 
ther amountsto misdirection. 

A judge in his charge to the jury not only may 
but should let his opinion appear, provided that he 
leaves the decision fairly to the jury and does not 
take it out of their hands. The essential test ina 
case of misdirection is to see asto whether the Judge 
usurps the jury's function. Where a Judge in his 
charge has set out the defence case and discussed 
_ the evidence led in support of it at great length, and 

has left the decision on every point to the jury, the 
Mere fact that his presentation of it was at times 

coloured by the view he had formed does not amount 
to misdirection, ABDUL GAFUR KOTWAL V. EMPEROR 
Cal. 637 
Trial by jury—Numerous points arising in 
case — It is unfair to criticise every phrase in 
summing-up of Judge. 

‘Ina case where numerous points arise with a 
greater or less bearing on the main issue, the Judge 
cannot be expected to pluce them all before the jury, 
hor is itfair to criticize every phrase in his summing 
up. ABDUL GAFUR KOTWAL v. EMPEROR Cal. 637 


Trial by jury—Statements to ,Police—Duty 
of Judge in giving directions on point of ther 
reliability. 

Per Rowland, J.—The giving of advice to the jury 
to treat all kinds of statements tothe Police as ot one 
level of unreliability should be deprecated. If it is, 
the prosecution case that the Sub-lnspector’s notes 











in any particular instance are unrehable, thatshould ` 
be brought out inthe course of the evidence of the 


particular officer or it may appear on the face of the 
notes themselves. The Urimiaal Procedure Code 
requires the Court to refer to the statements as a 
preliminary to directing that the accused should have 
a copy and whether “the statements are exhibited or 
not, 1b is Constantly found that only by reference to 
them canit be understoud what is really meant by 
the answerselicited from the witness or the Sub- 
inspector in cross-examination, But whether a dis- 
crepancy or omission is effective to contradict a wit- 
ness ın any particular case depends on the nature of 
the fact in question a3 well as the fullness with which 
the statement hud been recorded. An omission may 
amount to contradictiun, 1f the matier omitted was 
one which the witness would have been expected to 
Mention and the Sub-[nspecior to make a uute of in 
the ordinary course. Livery detail is nut expected 
to be nuted, but the numes uf accused peisulo ure 
among the mest iMpoivant of such matters which auy 
Sub-lospectur who kuuws bis work would not fail to 
take down from the lips of the witness. The atven- 
tion of the jury, in Sessions trial shuuld be drawa 
to the distinction between impoitant and immaterial 
omissions, YUSUF Mia v. EMPEROR Pat. 934 


Trial by jury—Use of legal terma in a 
charge to jury. $ 
Even genuine legal terms should be used assparing- 
_ly as possible in charging a july, especially when the 
jurors do net know English, ABDUL GAFUR Kotwauv. 
EMPEROR Cal. 637 
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——— Witnesses—Co-accused, when can be com- 
petent witness against others. 

Where the prosecution desires to examine one of 
the co-accused as & principal witness, he can be com- 
petent witness to give evidence against others, if the 
Magistrate places his name on a separate charge 
sheet and orders a separate trial with regard to that 
accused, JimpeRor vy, KARAMALLI GULAMALI 

Bom. 706 
Criminal Tribes Act (VI of 1924), $ 23—Scone 
of—Refers only to convictions for offences specified 

in Sch. I. 

Section 23 of the Oriminal Tribes Act, refers 
only to convictions fur offences specilied in Sch, [ 
and has no application to a conviction for an 
offence which is not contained in Sch. I, The 
words “any other such offence” used in the section 


mean one of those offences mentioned in the 
Schedule. y 
Section 23 (1) ofthe Oriminal Tribes Act, has 


in mind not only the previous convictions of the 
accused but also the offence for which he is being 
tried. EMPEROR V, BEHARI Oudh 95 
Crown Grants Act (XV of 1895), $. 3—Appli- 
cability of Act—If applies to leases of Sunderbang 
landa executed by Commissioner on behalf of 

Secretary of State, 

Grants or leases of Sunderbans lands, which are 
lands vested in the Orown by s. 39 of 21 and %2 
Vict, Ob. 106, executed by the Sunderbans Commis- 
sioner on behalf of the Secretary of State for India 
in Council are Crown grants and to these grants the 
Orown Grants Act, applies. JNANENDRA Nata NANDA 
v. JADU Nata BANBRJI Gal. 718 
mn -— 8. 3—Scope of s. 3—Act, if contemplates 

Transfer of Property Act only —Clausein Crown 

grant whereby lessees were to submit boundary 

disputes to Commissioner and on appeal to 

Rerenue Board, ts decision was to be final 

-Clause whether affected by s 2%, Contract Act 

IX of 1872)—Jurisdiction — Givi Court—Grant 

by Government containing clause that any boundary 

dispute between adjoining lessees shall be submitted 
to Commissioner for decision and that on appeal the 
decision of Board of Revenue shall be final and 

binaing on lessees—~Piece of land recorded in name o f 

defendunt in survey seitlement—Suit by plaintiff 

adjoining lessee, for declaration that that piece be~ 
longed to him and entry in settlement record “was 
wrong, in Civil Court—Whether maintainable. 

The Urown Grants Act does not contemplate only the 
Transfer of Property Act, 1282 there is no ambiguity 
in s. 3, the words “such grants" clearly mean grants 
made on bebalf of the Crown, Section 2 deals with 
the Transier of Property Act and s. 3 declares the 
unfettered discretion of the Crown to impose such con- 
ditions and limitations as ıt thinks tit, no matter 
what the general law of the land be. Hence where a 
Orown grant contains a clause thatin the event of 
any dispute regarding the buundary, arising between 
the lessees, they shull be bound to submit the dispute 
for decision, to the Commissioner and that the decision 
of the Board of Revenue en appeal shall be final und . 
binding on lessees, such a clauso is not affected by 
s. 28, Contract act, by reasonofs. 3, Crown Grants 
Act. 

Certain leages of waste lands under the Waste Landg 
Lease Kules were granted by the Secretary cf State 
for India in Council to the plaintiff's and the defen- 
dant's predecessors, the leases being executed by tho 
Sunder ban Commissiouer on behalf of the Secretary 
of State for India in Council. Hach grant contained 
a clause that in the event of any boundary dispute 
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arising between the lessee of onelot and the lessee of 
any adjoining lot, the holders of the -lease shall be 
bound to submit such dispute to the decision of the 
Commissionef, or other officer empowered by the 
Government to decide such dispute and the 
decision of the QOommissicner, or other officer 
shall be appealable to the Board of Revenue and the 
decision of the Board of Revenue shall be final and 
binding on the lessees. Inthe last Cadastral Survey 
and Settlement, the strip of land in suit was recorded 
as appertaining to the defendant's lot. The plaintiff 


| lessee brought a civil suit claiming thatthe strip 


appertained to his lot and prayed for a declaration 
that the entry in the settlement record was wrong. 
The defendant contended that the Civil Court had 
no jurisiiction to decide the dispute: = 

Held, that the Civil Court had jurisdiction to 
decide the boundary dispute. The benefit of the 
covenant contained in the clause could not be availed 
of bythe defendant The clause rested on contract 
and contract only. That was a contract between the 
Secretary of State and the plaintiff's predecessor, 
and the defendant, although a lessee ofan adjoining 
lot, could not have the benefit of the said clause on 
the principle that his predecessor-in-interest was not 
a party to the contract entered into between the 
Secretary of State in Council and the plaintiff's pre- 
decessor, JNANENDRA Nata NANDA v, Janu Nata 
Banerst Cal. 718 
Gustom—Custom entitling zemindar to recover hug 

chaharum, on sale of property extends to foreclosure 

also, 

The custom entitling the zemindar to hag chaharum 
in the case of sales of houses extends to cases where 
there has been ag pa a eae ee nob fee to 

rivate sales alone, MANNI LAL v. Gauri SaANKER 

a ab aga ka All. 748 
—- — Evidence of ~Judicial decisions recognising 

custom, value of. ie ett, a 

The value as evidence of judicial decisions re- 


cognising custom, has been recognised, and it ‘is the .. 
most satisfactory evidence that a party can produces” 


Of course such decisions donot operate as res 
judicata unless they bind the parties otherwise, and 
the evidence created by them is capable of rebuttal, 
but their relevancy as evidence is undoubted, 
Tutst Ram Kureceanp PARWAR v. GAUNI LAL 

Nag. 825 


*_!_—— Local custom—Hasentials. 

‘Local custom need not be immemorial nor neces- 
sarily ancient, though of course unless a custom has 
been in operation for a reasonably long time, it 
could hardly be held to be established. But in other 
respects at any rate the requirements are the same 
as in the case of any other custom. It must be 
certain, invariable and reasonable, and it must be 
exercised as of right. BABASAHEB A PPASAHEB SERAND- 
Goupa v. LAxMANAPPA RAMAPPA Katimant Bom. 854 
Custom (Punjab)—Allenation — Ancestral pro- 

perty —Sanda jate and agriculturisis of Mianwali 

Distħict—Powers of male proprietor—Such pro 

perty, if can be attached for realization of his 

unsecured debts after his death. , ; 

Ameng Sanda Jats, and the asgrigqulturists of 
Mianwali District generally, a male proprietor has 
unrestricted power of alienation in respect of an- 
cestral property and such property can be attach- 
ed md temporarily alienated for realization of his 
unsecured debts after his death.. MonAMMAD Nawaz 
v. KAURA Ram . © Lak. 74 
- Ancestral and non-ancestral proportion 

‘of land undistinguishable—Whole should be laken 


oa non-ancestral, 





INDIAN CASH oe 


Custom (Punjab)—contd. “. . at 


If a Court is unable to find what proportion of land 


is ancestral and which is non-ancestral, the-whole 
must be held to be non-ancestral. Labu SINGH v, 
Jasso Lah. 81 


—— ——Gift—Arains of Jullundur Tehsil—Gift of 
ancestral land by sonless proprietor in favour of 
sister's son, validity. of. 


“? Among Arains of Jullundur Tehsil, a gift by a 


sonless proprietor of ancestral land in favour of” 
sister's son is valid, Umra v. Faten-up-Din i 

; Lah. 453 
—-—-Nauhria Aggarwals of Dharam Kot— 

Whether follow custom or Hindu Law—Custom, 

that after death of husband leaving widow 

without sons and sons by another wife, widow gets. 
life interest in half ‘of husband's property, alleged ` 

—Burden of proof. ; 

The Nauhria Aggarwals of Dharam Kot do not 
follow custom but Hindu Law. They are not agri- 
culturists but a trading and money-lending class. 
The party alleging that they are governed by a. 
special custom, namely, that after the death of a 
husband leaving a widow without sons, and sons 
by another wife, the widow getsa life interest in 
half the property, of her husband, must prove it. 

(Such custom held could not be established by 
citing one instance only). MILKHI Ram v. RAJJI 

Lah. 316 

Partitlon—Village Sahib Ali—Measure for 

partition of shamilat whether according to revenue 
or area. 

Tn the village of Sahib Ali, the measure forthe 
purpose of partition of the shamilat land is the land 
revenue assessed on the land and ‘not the area of the 
land held by the co-sharers. Rasan Saaa v Rosgaan 
Mau Lah, 524 

~-—— —Shamilat—Khasra number shown as pond 
and reserved for common purposes of  village— 

Proprietor if can encroach upon it without consent 

of other proprietors, 

No proprietor is entitled to encroach upon any 
part of a khasra number or cut trees without the 
consentof the other proprietors, where the whole 
of this khasra number is a poniand is reserved 
for the common purposes of the village and is not 
an ordinary shamtlat field. RATI, Ram y. BALWANT 

i Lah 816 (a) 

~-Village abadi—Non-proprietor building 
house in abadi—Presumption as to license from 
proprietor—Terms of license are to be implied 
from local usage—Non proprietor if can transfer 
site of house—Presumption of restriction whether 
can be rebutted—Bulewal villagetn Batala Tahsil 

—Non-proprietor if can alienate site of house. 

In the Punjab villages, itis a matter of presump- 
tion thatthe abadi deh is a common property of the 
proprietary body until partition has taken place: 
and when an outsider is allowed to settle perma- 
nently in the village and build a house in the abadi 
deh, it is further to be presumed that he does so 
by license from the proprietois. It is improbable 
that the terms of this license are ever put into 
words, but they are known to the parties concern- 
ed, and are to be implied from local usage much in 
the same way as certain terms will be read” into | 
any other transfer of property, unless there is evi- 
dence to the contrary. When a non-proprietor is 
granted, a site fer building in’a village, one of ` 
these implied terms is that he may not transfer it, 
though it will be allowed to descend to his own 
family. The addition of sucha term tothe grant 
may be called a local custom; butit would prob: 
ably be better to refer such custome as “usages” 
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in order to distinguish them from customs which 
are governed by 8.5, Punjab Laws Act '4°2. Itisa 
question offact whether such a restriction on 
transfer is to be taken as un implied term when 
a site is granted toa non-proprietcr in any parti- 
cular village, Generally, it will be présumed that 
the proprietary body intends the grant to be sub- 


ject to a restriction on transfer and that this con-. 


edition has been accepted by any non-proprietor 
accepting the grant. The presumption may be re- 
butted in a varjety of ways. It may be shown 
that the course of dealings between proprietors 
and non-proprietors overa long term of years has 
been such as to indicate that no restriction on 
trausfer is implied when a grant is made, It is 
quite possible that the growth of a village or its 
absorption into a large town may lead the pro- 
prietary body to acquiesce in a system which 
allows the free transfer of residential sites. Usages 
of thiskind are not immutable, however, very strong 
evidence will be needed to show that the proprietors 
of a village have surrendered their privileges, It 
is a presumption of law that each man must be 
expected to actin a manner most favourable to his 
own interests, and instances intended to show the 
surrender of these privileges must exclude the possi- 
bility of any other construction, - 

The grant of residential sites to non-proprietors 

in villagə Bulewal of Batala Tahsil has through- 
out been made in the form of a license which 
does not permit transfer without the consent of the 
proprietary body. UBUNI LAL v., BEANT SINGH 
Lah. 551 
—WIdow— Power over income held by her as 
widow —Property acquired out of such income, 
whether separate property. 

In the Punjab under Oustomary Law, a widow has 
full power over the income of the estate which she 
holds asa widow and can do with it as she likes and 
if she acquires property out of that income, it is not 
an accretion to her husband's estate but her own 
separate property. JAGAT Sinens Ras Devi 

Lak. 331 
——Widow succeeding to husband's 
tenancy — Acquisition of properietary rights— 

Whether acquires them as absolute owner, 

Whena widow who succeeds to the tenancy held by 
her deceased husband on peasant terms, purchases 
the proprietary rights from the Government, she does 
so in her own capacity and is absolute owner. She 
does not, get those rights under Oolonization of 
Government Lands (Punjab) Act, 1912, as a life estate 
for the benefit of her reversioners. JAGAT SINGH v. 
Ras Devi : Lak, 331 
Decree—Execution—Final decree in partition suit 

—Defendanisseliing their share in partitioned 

property—Application by plaintiff jor delivery of 

possession by executing decree—Vendee made party 

--Application if can be dismissed on ground that 

decree could not be executed against vendee. 

A final decree was passed in a partition suit. The 
defendants subsequently sold their share in the 
partitioned property. The plaintiff then applied for 
delivery of possession by executing the final decree 
and made the vendeea party asa “representative 
of the judgment-debtor” within the meaning of 8. 47, 
QGivil Procedure Code, The vendee objected : 

Held, that the. application could ‘not be dismissed 
on, the ground that the decree could not be executed 
against the vendee., The plaintiff was merely asking 
for delivery ofthat portion of he joint property 
which, had been awarded to him by the final decree; 
‘and the verdee was bound by the decree, Fur- 
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ther, all that the executing Court was required to 
do was to deliver possession of the property to the 
plaintiff as determined by the final decree. What- 
ever rights the vendee might have could not be 
determined in these proceedings. SARAN BIHARI 
Sagay v. HAMID Hossain Pat, 912 


Execution — Instalment decree — Whale 
amount to be recovered in default of two successive 
instalments—No provision in decree asto whom 
amount was tobe paid—Default in first instalment 
—Second instalment paid in Bank on next day of 
due date which was Sunday—~There was held no 
default in two successive instalments. 

A compromise decrees provided that the amount 
due under the decree should be paid in six yearly 
instalments on particular dates. It also provided 
that the amounts paid onthe said date each year 
should be entered upon the decree and thatif for 
any reason any two successive instalments were not 
paid the balance due should be recoverable from 
the defendants personally and from the properties 
charged under the said decree. No provision was 
made in the decree asto whom the money was pay- 
able. The judgment-debtor failed to pay the first 
instalment and on a day previous to the date on 
which the second instalment was to be paid and 
which happened to bea Sunday, he obtained a 
chalan andthe money was paid into the Bank on 
the next day of the day of payment ; 

Held, that the judgment-debtor did not commit 
default in payment of second instalment 1n the cir- 
cumstances of the case and, therefore, there was no 
default of two successive instalments. Ox ATUAPALLI 
SURYAPRAKASA Rao v. POLISETTI VENKATARATNAM 

Mad. 462 
— Registration—Attachment of immovable pro- 
perty before judgment in money suit—Judgment- 
uebtor undertaking not, to dispose of property till 
decision of suit ~Attachment raised—Consent decree 
undcharge on same property~Decree held did not 





<. require registration. A : 
“U Ifin a money suit acharge is created in the decree 


by consent over certain properties which are not the 
subject-matter of the suit or proceeding, it would re- 
quire registration. 

If even in a money suit certain property is attached 
before judgment and the attachmentis continued till 
the dateof the decree and a consent decree is take 
by whichthe very property which had been attache 
is charged under the consent order, the Gecree would 
not require registration inasmuch ag the property 
attached was the subject-matter of a proceeding, viz., 
the attachment proceeding. The case would not be 
different if the Court directs that the attachment be 
raised, because the judgment-debtor specifically agrees 
in writing, inother words he gives an undertaking, 
that he would not dispose of the immovable property 
till the suit was decided. Now, in law, an under- 
taking operates as an injunction. Therefore the pro- 
perty charged must be taken to be the subject-matter 
of the attachment proceeding at one stage and tn in- 
junction proceeding subsequently. Kars.Nna HUKUM- 
OHAND GUJAR v, Mapuav DATTATRAYA KIRPEKAR 

5 Bom.500 


Deed—Construction—Grant— Terms not  clear— 
Document inconsistent—Circumstances prior and 
subsequent to grant, if can be looked into. 

No doubt in a case where the boundaries “are 
undisputed or can be detinitely ascertained, the 
extent which ig obviously wrong according to the 
boundaries can be deemed to be a falsa-demon- 
stratto, and, therefore, ignored. But in construing 


e 
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the terms of a document, it is permissible not only 
to look at the terms of the document but also to 
the surrounding circumstances with a view to dis- 
cover the intention of the parties as expressed in 
the deed. Thus, where the terms are not clear and 
unambiguous and there is some inconsistency be- 
tween different parts of the same document the only 
way of solving the ambiguity, if any, isto look at 
the surrounding circumstances, namely the circum- 
stance which led to the grant, and the circum- 


stances subsequent to the grant in order to dis- 
cover whether any portion of the instrument 
amounts to a falsa demonstratio. SRIMATRU Morav 
Visaya Raagunatra DoratsiIncAmM v. KARUTHAN 
AMBALAM Mad. 625 
Construction—It shouldbe in accordance 

with plain meaning—Intention should not be 


assumed before putting on construction. 

Whatever the instrument, it must receive a con- 
struction according to the plain meaning of the 
words and sentences therein contained and it 
is arguing in a ‘vicious circle to begin by assum- 
ing an inténtion apart from the language of 
the instrument itself, and, having made that 
fallacious assumption, to bend, thé language in 
favour of the assumption so made, Messas. JAINI v. 
SHANKAR LAL Lah.176 
Construction — Partnership — Held money 

advanced by one partnerto the other could not be 

recovered from partnership estate and that former 
had no lien on latter's share. 

Held, after construing the relevant provisions of 
the partnership deed that the money due to the 
plaintiff from R (the other member of the partnership 
of which the plaintiff was one) was not a debt of the 
partnership, and could not be recovered from the part- 
nership property. As against K's share in the surplus, 
ifany, of the partnership property, the plaintiff could 
not claim priority over the other creditors of the 
debtor. it was true thatthe plaintiff advanced the 





money to R to enable him to acquire his share in the .. within one of the 


estate, but that circumstance alone could not give 
the former a lien on the latter's share in the 
parnership property. ‘there was neither any 
statutory rule nor any general principle which 
would place the plaintiff ona footing higher than 
that occupied by the othercreditors of the insolvent, 
Bis claim for priority over other creditos must, 
therefore, be disallowed. Nanp KISLORE y, AZMAT 
ULLA, OFFIOIAL REOBIVER, DELHI [P G 406 


Consiruction—Power-of-attorney—Rule as to 
strict construction relates to substantive portion 
and not to introductory remarks. 

Documents in thie country are not drafted with 
that meticulous care which is necessary and parties 
cannot be penalized for such formal defects as are 
not material, The rule that powers-of attorney 
should be strictly construed relates to the substan- 
tive part of the document where a particular 
authority is conferred upon the attorney and not. to 
introductory particulars in the document. Lana 
Meas Rasv. Firm KAGLUBAR Das BENI Prasan 

Lah. 1005 

Consiruction—Sale-deea—Constdiration in 
part; payment made in cash ana in part in written 
promise to pay— Recital that vendee to get title and 
possession from date of execution of deed—Titie 
when pases—Whether on execution or on payment 
of gult consideration— Evidence Act (I of 1872), 
8. 92. 

It is certainly true, that there is nothing in s, 92, 
Evidence Act which prevents a person from adduc- 
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ing evidence for the purpose of showing that 
the recitals were untrue, Statements of facts are 
diferent from the nature of the contract between 
the parties which must be determined from a read- 
ing of the document itself. The arrangement be- 
tween the parties toa sale as to when the property 
shall pass is strictly contractual part and is, if the 


. contract has been reduced to writing, to be deter- 


mined solely from the words of the writing; ande. 
evidence isnot admissible for the purpose as 
mentioned in s. 92 “of contradicting, varying, 
adding to, or subtracting from its terms.” The 
question when the property is to pass is 8 matter 
of.contract. In that respect it differs from the 
recital of fact, thatis to ssy,the passing of the 
consideration which is nota matter of contract but 
a matter of fact. If the terms of the contract as 
to when the property is to pass are ambiguous, 
then recourse may be had to external evidence with 
a view to determining whatthe intention of the 
parties was; but if the intention of the parties has 
been stated in unambiguous terms, those terms 
must remain the sole criterion of the intention of 
the parties. So, where in a sale-deed consideration 
consists in part, of payment made in cash 
and in partin a written promise to pay, with 
the recital that the vendee isto acquire title and 
possession from the day of the execution of the 
sale-deed, and with the further recital that the 
purchaser is to be entitled toinstitute suits against 
tenants of the share conveyed from whom arrears 
of rent may be due, title should be deemed to have 
passed on execution and registration of the deed and 
not on the payment of the full consideration, 
RADEAMOHAN TrAKUR v. BIPIN BEHARI MITRA 

Pat. 629 
Defamation— Justification can only be under 

eaceptiong to s. 499, Penal Code (Act XLV of 1860) 

or privilege, ; 

No man can erer be justified in disseminating 
defamatory matter unless he can bring himself 
exceptions to s. 499, 
Penal Code, or unless his action is privileged in 
other respects. When it is held that he did not 
act in good faith, it must be wrong to say that 
he was justified in acting ashe did. Inthe matter 
of U Kon, Bag.-at-Law Rang, 592 


Publication — Communication made im 
ordinary course of business to typist on privileged 
occasion— W hether actionable—Tort. 

Where a communication ismade in the ordinary 
course of business toa typist, there is no publica- 
tion such as will justify un action for alleged de- 
famatory statements Specially so when the com- 
munication is made on a privileged occasion 
such as by an attorney in reply to serious charges 
made against his clients, KESHAB LAL BHATTA- 
OL ARJEB V. PROVAT OHANDRA SEN Cal. 900 


Dekkhan Agriculturlsts' Relief Act(Xvil_ of 
1879), 8 10-A--Scope and applicability of—Sui* 
for declaration that rent-note executed by agri 
culturist was sale, whether falla under s. 3—~Benefit 
of 8.10-A, it can be had, | 
he special privilege, which s 10-A, Dekkhan Agri- 

culturists’ Relief Act confers on an agriculturist of 

alleging an oral agreement different from the written 
one evidenced by, a document, .inspite of the pro- 
visions df 8. 92, Evidence Act, is restricted strictly 
to suits which fall under Chap. lil and would not be 
available to parties whose suitsdo not fall within 
that Chapter. A provision like a, 10-A, must be 
strictly construed and must be limited to oases 
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which are clearly covered by the provisions of the 
section. 

Buit for a declaration by an agriculturist that the 
transaction evidenced by the rent-note was a transuc- 
tion of sale, doces not fall expressly within any of the 
provisions of Chap. ITI, Dekkhan Agriculturists’ 
Relief Act, and he is not entitled to benefit of s. 10-A, 
TARAGIAND PrrcuanD MaARWADI y. BALA SAKHARAM 
Fap Bom. 750 
_ 8.15-D—Suit under, when mortgage debt 

has in fact been paid up, tf can be entertained, 

A suit under s. 15-D, Dekkhan Agriculturists’ 
Relief Act, when the amount of the mortgage debt 
has in fact been paid up, cannot be entertained. 
Susraya KUPPA Josal vy, TIMMANNA Kuppa Bu atta 

Bom. 974 

Dying declaration, Ser Oriminal trial 348 

Easements—Husement of necessity—When can be 
acquired, 

An easement of necessity is one without which 
the property retained upon a severance cannot be 
used at all; not one which is merely necessary to 
the reasonable enjoyment of that property. Rama- 
NANDAN MABWARI ?. kt amsiBAN MARWARI Pat. 803 


Easements Act(V of 1882), 8, 15— Person using 
for 12 years land infront of his house for busi- 
ness—After his death his sons stopping business 
and discontinuing use of land -Such state of affairs 
lasting for 6 years when house sold to platntiff— 
Plaintiff starting new business of same type and 
using same land for about 12 years—Held there 
being discontinuance, no easement by 20 years’ 
user could be acquired, 

In cases where enjoyment as of right is neces- 
sary, a cessation of user which excludes an infer- 
ence of actual enjoyment as of right for the full 
statutory period will be fatal at whatsoever portion 
of the period the cessation occurs. “ Discontinu- 
ance ™ means such a voluntary discontinuance of 





tthe user of the easement as prevents the statutory 


right being acquired. 

The father of the plaintiff's vendors was carrying 
on a Certain business in his own house. He used 
the land in front of it for his business for over 
12 to 15 years. After his death his sons stopped 
the business and discontinued the use of the land, 
6 years after such state of affairs they sold the 
house to the plaintifis who started the new business 
of the same type in that house and began the 
use ofthe land again for similar purposes. This 
had gone on for about 12 years : 

Held, that the plaintifi's vendors had clearly dis- 
continued the enjoyment of the right which their 
father had commenced and that the plaintiff could 
not be said to have acquired easement. FAIZULLAH 
Esan ULLAH v, BAD8UZZAMAN All. 25 


Election —Election Commissioner having jurisdic- 
tion to decide election disputes finding that 
Election Oficer illegally rejected number of votes 
to favour one party and declaring election void— 
Mere absence of finding that such rejection 
materially affected election, if makes his order 
one without jurisdiction. i 
Where an Election Commissioner who has juris- 

diction to decide electioa disputes, finds that the 

Election Officer rejected a large number of votes with 

a view to favour one of the two parties who were 

contesting the election and that the Election Officer 

must have played into the hands of the other party 
and declares the election void.on these grounds, the 
mere fact that he does nobinso many words say 


. that the result of the election was materially afiegt- 
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ed. by the rejection of votes and exclusion of voters 
does not make hie order as one without jurisdic- 
tion. KoLLIPARA VENKATA MANIKYARAO o. CHITTURU 
BHADRAO,. ALAM Mad. 467 
Estoppel, See Iusurance—Fire 35 
Counsel's admission on point of law, if 
binding on client. 

Waiving of thé objection as to limitation by the 
Counsel does not estop his client from raising the 
same, Counsel's admissions on a point of law are 
not binding on him. Panna LAL JAIN v Jan BANK 
oF INDIA, LTD, LABORE Lah, 288 
Second appeat—Point of estoppel based on 

facts and findings of lower Appellate Court, if 

can be raised for first time in second appeal, 

Question of estvppel raised for the first timein 
second appeal can be entertained, if it is based on the 
facts on record and urged on the footing of the findings 
of the lower Appellate Oourt ABDULLAH BAH v. 
MoHAMMAD YAQUB Lah, 436 
Evidence — Admissibility — Entries at head of de- 

positions regarding age of deponent who is dead 

—Such entry not in printed headings but actually 

made in answer to question put by Court— 

Admissibility of, to prove statement made by its 

maker asto his age. i 

Where anentry regarding the age at the head of the 
deposition, made according to the statement made by 
a person who is dead, is not in the heading but is 
actually in the answer to a question by the Oourt just 
as is the rest of the statement, and when there is no 
reason to suppose that the age could have besn filled 
in by a subordinate official and be onthe papar when 
put into the hands of the Magistrate for him to take 
down. the evidence of the witness and the entries are 
on plain paperand not on paper with any printed 
words such as son of, caste, age, ete., and the writing 
thrcughout appears to bethatofthe Presiding Ofi- 
cer himself, there is no reason either to prasume that 
the Presiding Officer instead of taking the obvious 
and usual course of asking the witness’ age should 
have put down the age merely by guess work, Such 
documents prove the statements made by ity maker 
as to his age and are admissible in evidence. 
JapuNain SING, v, BISHESJAR SINGH Oudh 950 

Age—Presumption regurding entries aa to 
age in registration endorsement made by Sub- 

Hegistrar—Presumption in case of proceedings in 

Court which give age of parties—Such documents af 

admissible to prove statements made by person who 

is dead as to his age. bd . 

The presumption regarding the entries as to age 
in the registration endorsements made by the Sub- 
Registrar is that he would follow the obvious and 
correct course of asking persons their age instead 
of guessing it. A similar presumption arises in 
the case of proceedings of the Vourt containing the 
claim, the issues and the decision and which give 
the age of the parties Thess documents prove state- 
ments by a person as to his aye and they are admis- 
sible in evidence when its maker is dead. JADUNATH 
SINGH v. Bis. g88A4R SING. Oudh 950 





Entries in birthe and death certifisutes— | 


Evidentiary value of, 

The entries in birth and death certificates ara 
prima facie evidence of ull the facts stated.therein, 
ALLIAUZ UND Stutraartg2 LIFE INSURANOE BANK, 
Lrp.v Hemanta Kumar Das Cal. 554 

Interested evidence. š b 

Interested evidence is notnecessarily false, ADO 

Raut v. EMPEROR Sind 520 
Pedigree—Pedigrees putin by ancestors of 
parties always same~Members not numbergd-— 
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Admissibility to prove seniority— Pedigree ‘in 

possession of deceased ancestor who said that it came 

from his ancestor— Admissibility — Evidence Act 

(I of 18721998. 13, 35, 32 (5), 16), ; 

Pedigrees set up a number of times ina number of 
years by the predecessors of the parties in proceed- 
ings in which they claimed certain properties, 
are admissible in evidence even in the absence of 
numbers to give the relative seniority of brothers. 

A pedigree cannot always be accepted as correct 
even when it is not a forgery. In cases, for instance 
when different pedigrees are put in, they cannot all 
be correct and when but a single pedigree has been 
put in, it may be unsafe to rely upon it. Where, 
however, a number of pedigrees are putin by the 
direct ancestors of parties to the case and they are 
always the same, the fact which cannot be due to 
chance; but there must have beenthe design to 
give the correct order. 

A pedigree put forward ag an old family pedigree 
in possession of a deceased ancestor who said that it 
came from his ancestor would be admissible under 
8, 32 \6) of Evidence Actif the statement is true, or 
might be considered to be admissible under el 5 
of s. 32, But if itis not an old family pedigree 
but one prepared by or, for the person producing it, 
it would be no more than a statement ofa person 
who is alive and can only be used:by him to re- 
fresh his memory. JADUNATH SINGH vie BrsHEsa4R 
SINGH Oudh 950 
Statement in recital — Person making it 

alive attime of suit—Such person not called as 

witness—-Statement, if admissible, 

Per Manohar Lall, J.—Where the maker of the 
statement in the recital is alive at the date of 
the trial but is not examined as a witness, that 
statement is inadmissible.  NRISHINGHA O:aRAN 
NANDI v. Teaxur ABHUTOSH Dro GHATWAL 

$ Pat. 762 


Evidence Act(10f1872), 8. 10--8. 10, ‘scope of-— 
Statements relating to conspiracy, admissibility 
of, against persona who are parties to consptracy— 
Statements, tf can be regarded independently of 
rest of evidence — Corroboration, necessity of— 
Proof of intention. 

The terms of s. 10, Evidence Act, are very wide 
and statements relating to a conspiracy are admissi- 
ble as against persons who are parties to the con- 
spfiracy. The statements cannot be regarded alto- 
gether indepgndently of the rest of the evidence, 
because they are only admissible if there is reason 
to believe that the’ persons named have been engag- 
ed in conspiracy. Existence of conspiracy need 
not be proved. before admitting such statements. 
The provisions of s, 10, framed for the pur- 
pose of preventing purely technical objections, 
would appear to bar out the objection that the 
evidence could not be admitted until the conspi- 
racy had been proved, because the section provides 
that the statements may be used to prove the 
existence of the conspiracy. With these very wide 
provisions of s. 10, applying to acts done in con- 

«nection with the conspirac¥, an act done by the 
third pee may possibly in certain cucumstances 
be actually treated as evidence of the existence of 
the conspiracy ; as for instance when an act is done 
or something is said in the presence of the person 
implicated. The rule has been made very wide, 
for the exclusion of purely techninal objections, 
but nothing in the Evidence Act, affects the real 
logical effect of such evidence These mere state- 
ments of third parties made in the absence of the 
person: implicated form a class by themselyes of 
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no probative value whatever standing aloné. 
The terme ofs. 10, do not, permit of the attach- 
ing of weight as real evidence to mere state- 
ments of this kind made in the absəncs of the 
accused ; and the independent evilence required as 
corroboration of such a statement must be some- 
thing very much more than the eviderice which 
may ordinarily be regarded as corroborating the 
evidence ofan accomplice. Itmay be circumstantial 
evidence or direct evidence It must be evidence which 
standing alone would be properly treated as evi- 
dence for a jury of proved intention, so that there 
would be evidence for a jury, apart from the state-« 
ment of the alleged fellow conspirator, incriminat- 
ing the person charged. The evidence must’ be 
proof of intention, and not merely proof of a 
possible motive for the intention. Jaapisu Das v, 
EMPEROR Ki Pat, 324 
— $. 13. Szz Evidence 950 
——— 8. 30—Confession—Whether should claim 
for maker theleading part in crime. - 

No doubt s. 30 of the Evidence Act, requires 
that the confession should be one affecting its 
maker but the law ‘does not go so far as to requiré 
that the confession should claim for its maker the 
leading part in the crime, EMPEROR v. SADASIBO 


Masat Pat.130 
ss, 32 (5), (6), 35. Ses Evidence 950 


8.47—Witness deposing that certain docu- 
ment isin the handwriting of particular person— 
Whether should explain how he knows the hand- 
writing. : f 
The witness deposing that a tertain document is 
in the handwriting of a particular person need not 
say in the first instance how he knows the hand- 
writing, since it is the duty of the opposite party 
to explore on cross examination the sources of his 
knowledge if he is not satisfied with the testimony 
as it stands. So when he says that the document 
was inthe handwriting ofa cartain person that ig 
evidence of fact. It 1s not rendered inadmissible 
by the absence of the mere statement “I know his 
handwriting,” particularly when his evidence 
throughout indicates that he must have been 
acquainted with the handwriting of that person. 
JAGDISH Das v. EMPEROR Pat. 324 
s. 68. Ser Attestation 992 


s. 68—Pravisions are mandatory — Words 
“Indian Registration Act, 1908° in Proviso— 
Whether confined to particular Act 
Section 68 of the Evidence Act, is mandatory. 
When the words “Indian Registration Act, 1908" 

‘were used in the proviso to. s. 68, Evidence Act, it did 
not confine the application of the provisions of that 
particular Registration Act but also previous Regis- 
tration Act. Japunata MITRA v Isar JHA Pat. 1986 

8.80. Bes Oriminal Procedure Code, 1598, 

s. 164 694 


——8. 92. See Deed 629 
$. 92—Partition—~Document unregistered— 
Oral evidence of its terms, admissibility of— 

Eudence of intention of parties, when admissible, 

Mere lists of property divided, do n t form an 
instrument vf partitiva und so would not require 
registration, 

in every casein which a transaction is ulti- 
mately reduced to writing, negotiations have to 
be carried on ahead of time and ultimately 
finality is reached before the writing is commenced, 
There is ordinarily’ at that stage a complete con- 
tract unless the intention of the parties eis that it 
isnot to ‘be binding until formally embodied in a 

















Vol 178] . ` 
Evidence Act—contd, ` 


written instrument of title, and unless, of course, 
writing or registrationis required by law. Ordi- 
narily, these negotiations are carried on orally and 
finality is also reached orally. But if the parties 
intend that the oral contract so concluded should 
not be binding until embodied in a document, or 
even at ‘some subsequent stage agree to substitute 
a written instrument for the oral agreement then 
the ultimate contract is deemed to be contained 
in that instrument alone and no oral evidence of 
its terms can be given thereafter. Oral evidence is 
certainly not admissible if the document is anambi- 
guous-but if there is no doubt then it is permis- 
sible. NARAYAN v. Oo-oppeaTivE CENTRAL BANK OF 
MALKAPUR Nag. 293 


8.105—Case for prosecution itself showing 
that accused's act fell under eaception in Penal 

Code—Accused is relievedof the burden. 

By s. 105, Evidence Act, it is of course the duty of 
the accused to show that‘his offence falls within any 
of the exceptions in the Penal Oode; but where it 
appearsfrom the prosecution evidence itself that the 
act falls within the exception, the accused will clearly 
be relieved of that burden. In re KANNEGATI 
QuowppRayya Mad 67 
———§, 111—Applicability of, where dispute is 

not one of bona fides of transaction but one about 

its real nature. 
. Section 111, Evidence Act, has no application ex- 
cept as between parties to the transaction itself. 
Section 111 does not apply where the sole dispute on 
the pleadings is not oneof the bona fides of any parti- 
cular transdction, but one of what is the real nature of 
the transaction itself. Where there is a transaction 
between two persons and one of the partiesis in a 
position of advantage over the other, who. puts trust 
in him, he must, if the other contracting party chal- 
lenges the good faith of the transaction, prove that he 
has not abused that trust. But that does not mean 
that, when a question arises which is entirely outside 
one of good faith as between the contracting parties, 
and the transaction is impugned from another angle 
altogether, merely because a sale takes place between 
solicitor and client or between persons who have not 
that special relaionship but some other analogous 
relationship, the method of impugning it should be 
different or the things to prove should, in any way, be 
varied. Ma Psaw v. S. B. Dorr Rang. 772 
ee 8.114 (e) Sz Madras Gaming Act, ryt 
8. 12 


———8.115—Fraud and deception, if should be 

pleaded, ` 

It is not necessary for the purpose of s. 115, Evi- 
dence Act, that any fraud or deception should be 
pleaded. If it isfound that any representation was 
Intentionally made by one party and it was acted 
upon by the other party, the rule of estoppel will 
apply. ABDULLAH Suan v. Mosammap YAQUB 


Lah.436 
—-—— s. 124— Court of Wards if Government 

Oficer for purposes of s. 124, 

The Court of Wards for the purposes: of s. 124, 
Evidence Act, should be considered a Government 
office and its officers public officers. Cranpra Duar 
TEWARI v DEPUTY COMMISSIONER, LUCKNOW 

Oudh 982 

——— s. 124 —Demi-oficial’ letter addressed by 

one oficer by name to another oficer “by name, 
whether one in oficial confidence. 

A ‘demi-official’ letter addressed by one officer by 
name toanother officer by name is a letter written 
in official confidence and privilege can be claimed 
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in respect of this document if it is not disclosed 
before: Caanpra Duar TEWARI v. Depory Commis- 
SIONER, LUCKNOW Oudh 982 
S. 124 —Duty of authority clajming pririlege. 
It is not proper for an authority claiming pri- 
vilege tv claim privilege without considering parti- 
cular papers and then coming to a decision whe- 
ther privilege should or should not be claimed, 
CHanpra Duan TEWARI o. Deputy COMMISSIONER, 
Lucognow Oudh 982 
———-—8. 124—Party seeking document to be 

exhibited, given inspection of documents before—~ 

Privilege if can be claimed in respect of such 

documents-- Application made for exhibiting 

original if c.n he taken torefer to copy. 

The word ‘disclose’ means the first disclosure of 
communications made in official confidence and does 
not apply to disclosure in a Court of law of what 
has already been disclosed outside it. Therefore, 
8. 12: of the Evidence Act, does not apply 
to any of the documents which have been 
allowed to be inspected by a party who asks them 
to be exhibited and privilege cannot be claimed, 

An application made for exhibiting the original 
cannot be taken to refer tothe copy. Osanpra Duan 
TEWARI v, Deputy COMMISSIONER, LUCKNow . 

h A Oudh 982 
S.124—Scope and object of section. 

Section 124, Evidence Act, is designed to prevent 
the knowledge of official papers, that is to say, 
papers in official custody beyond that circle which 
would obtain knowledge of them in confidence whe- 
ther the confidence wag express or implied. It 
would normally include all officers including clerks 
of superior officers and might also apply to non- 
officials to whom such papers were disclosed on the 
understanding express or umplied that the knowledge 
should go no further, « 

The object of s. 124 isto prevent the disclosure 
of things not known outside that circle which is 
in confidence and this section has no application when 
once there has been disclosure to a member of the 
public to whom the contents of such papers have not 
been made known in confidence. To hold otherwise 
would be to place Courts in unfavourable position, 
while actually the Ccurts are favoured in the sense 
that they have the power to order the productions 
of documents which an ordinary individual has not. 
Even if the propagation of this knowledge is eon- 
trary to the public interest, the parson who. has 
been allowed to obtain knowledge ‘of the contents 
of such documents can make known to any person 
what he himself has come to know, and the mis- 
chief, therefore, is done. It cannot be said that 
the public interests in the contemplation of the 
framers of the Evidence Act, would suffer by pro- 
mulgation in a Oourt of law and not by promulga- 
tion outside it UKANDRA Duar TEWARI v. DRPUTY 
COMMISSIONER, LUCKNOW Oudk 982 

8.124—Sole Judge as to whether disclosure 
will harm public interest is public officer concerned 
and not Court—But it is for Court to decide whether 
communications wereenade in official confidence ang 
- to decide meaning of words ‘disclose’ and 

‘disclosure. . 

The sole Judge under s 124, Evidence Act, as to 
whether disclosure will harm the public interests 
is the public officer concerned, and itis not for the 
Court to decide whether public inteyests would or 
would not suffer. It is, however, for the Court to 
decide whether the communications were made in 
official confidence and it is beyond doubt that it is for 
the Wourt to decide what is the meaning of the words 
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‘disclose’ and ‘disclosure’. OHANDRA Duar Tawar v, 
Deputy Commissioner, Lucknow Oudh 982 

ss, 146, 148. Ser Legal Practitioner 
25358 


Executlon—Application filed being in avcordance 
with law, subsequent default on part of decree- 
holder does not invalidate it. 

Any default on the part of the decree-holder in 
prosecuting his application for execution after it has 
been filed cannot invalidate the application which is 
otherwise in accordance with law, KAMESSWAR 
Prasan SINGH v. LALU MAL Pat. 624 


Decrees, when can be treated as nullities— 

“ Exception of s. 11, Suits Valuation Act (VII of 
1887) and s 21, Civil Procedure Code (Act V of 
1908)— Territorial or pecuniary jurisdiction — 
Question, if canbe raised before executing Court 
—OCourt neither of first instance nor appellate, if 
can execute decree. 

Section, 11, Suits Valuation Act, and s. 21, Oivil 
Procedure Code, are two legislative exceptions to the 
general principle of law that where a Court has no 
jurisdiction, its judgments and orders are mere 
nullities and can be declared to be void by every 
Court in which they may be presented. In view of 
these exceptions, the ‘questions of territorial or 
pecuniary jurisdiction of the decretal. Court cannot 
be raised before executing Court in execution pro- 
ceedings. ' 

A Court which is neither a Oourt of first instance 
nor an Appellate Court has no jurisdiction to proceed 
in execution of a decree itself orto transfer execution 
proceedings to another Court under s, 39, Civil Pro- 
cedure Code, Amik Kuan v. Kuair MOHAMMAD 
GuoLam HABIB . Pesh.275 

Executing Court not precluded from finding 
out whether decree waa passed at all — Decree 
nullity—Court can disregard it 

Although the executing Court has got to take a 
decree and execute it as it stands, yet the execut- 
ing Oourt is not precluded from finding out whe- 
ther any decree had ever been passed atall; and 
merely because something has been written on a 
deciee form, it does not necessarily make it adec- 
ree. No decree can exist unless supported by a 
judgment, because a decree has got to bain accord- 
ance with the terms of the judgment, 

Where, therefore, what is produced before the 
executing Court is merely something written oa a 
decree form unsupported by the judgment, the 
decree is a mete" nullity and can be disregarded by 
the executing Oourt. A, T, N. A, T. CHoOKALINGAM 
UHETTIAR v. Ko Maune Grr Rang. 544 


Legal representative of judgment-debtor, 

not brought on record-Proceedings, if rendered a 

nullity. 

Failure to bring a legal representative of the judg- 
ment-debtor on record does not necessarily make 
the proceedings in execution a nullity, more so when 
the legal representative is aware of the proceedings 
and does not raise any objections GOoMTI v 
Soor, Guat Pinparar Np. 134 Czntran Oo- 
OPERATIVE BANK Nag. 988 
——— Limitation —A and B claiming to execute 

decree obtained by deceased—Execution petition by 

A on May 5, 1930—Objection by B—Agreemeng 

between parties—A aliowing his execution to be 

dismissed on October 26, 1933—B succeeding in 
itle suit ahd declared alone to be entitled to 
emecuie decree-—B filing execution petition on 

September 14, 1936—Applicution held time-barred. 

Both 4 and B claimed to execute a mortgage 
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decree obtained by the deceased, Execution petition 
was filed by Aon May 5, 1930. B objected. Both 
arrived at an agreement which was: “it is 
settled hetween the parties that A will be entitled 
to execute the decree, but that for a period up to 
October 31, 1933, he should not be allowed to take 
out of Court the money that may be realized in 
execution of the decree. If before October 31, 1933, 
B institutes a suit for declaration of his title, in 
that case the money will remain in deposit until 
the disposil of the suit.“ Accordingly B filed a 
suit and it was declared that B and not A was 
entitled to execute the decree. Iu the meantime A 
had allowed his execution to be dismissed on 
October 26, 1933. B filed an execution patition on 
September 14, 1936, i. ¢., within three years from 
October 26, 1933: A 

Held, that the rights ofthe judgment-debtorg to 
raise the question of limitation could not be affect- 
ed by any agreement between persong with interests 
hostile to each other and who were carrying on 
litigation amongst themselves. Steps taken by one 
could not ensue to the benefit of another, Interest 
of B being hostile to that of A, stepstaken by A 
could not be taken advantage of by B. Consequent- 
ly B'a application was time-barred. AcHUTANAND GIRI 
v. SARAN SINGH Pat.759 


Mortgage decree, execution of, by Revenue 
Officer Procedure. 
In the absence of any rules by the Financial 


Qommissioner or declaration by the Local Govern- 
ment, the procedure to be followed by a Revenue 
Officer carrying outa sale of lund in satisfaction 
of a mortgage decree is that laid down in the Vivil 
Proceiure Coda, the rules applicable being rr. 65 
to 69, 71, 72, 73, 81, 85, 383 and 8% of O. XXI Inpar 
Ram v. Lina Duar Lah, 93 
—it and B obtaining money decrees against O 
and attaching decree for costs obtained by O 
against T—Creation of first charge by hypothecation 
deed in respect of decree for costs by U in favour 
of B—R executing decree for costs and purcaasing 
T's property inexecution and sale proceeds kept 
in deposit with Court- B obtaining decree against 
O on hypothecation deed declaring charge upon 
decree jor costs—R not made party to suit—B 
praying inexecution of this decree, for permission 
to withdraw amount deposited in Court in execu- 
tion case of R—Order of executing Court directing 
sale proceeds to be deposited in Court till decision 
of title by appropriate proceedings by parties, held, 
was proper—b's decree heid could not affect R's 
right he being no party to B's suit. 
R obtained a money decree against O. C obtained 
a deoree for costs against 7. C had created a first 
charge in favour of B of the cust deuree by a deed 
of hypothecation. C filed Execution OUase No. Lit 
in order toexecute the decree for costs against T. 
R attached the decree for costs, got himself sub- 
stituted inthe plave of O and had the Hxecution 
Case No. 164 struck off. R then started a fresh 
Execution Oase No. 178 and attached the properties 
of T in execution of C's decree for costs. On the 
same date B having obtained a money decree fora 
large amount against C put that decree into execu- 
tion in Exesution Oase No, 179 and also attached 
O's decree for costs and applied for rateable dis- 
tribution which was allowed by the Court. But 
subsequently B filed%n application ¢laiming a charge 
under the decree in money suit and praying for the 
sale of the properties in Oase No. 17s free from 
incumbrances in his favour. The order ofthe 
Court was that the properties should be%told for 
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cash and thatthe sale proceeds should be withheld 
till the respective claims of the parties were ad- 
judicated upon. “Exevution Case No. 179 was there- 
after notj proceeded with and subsequently was dis- 
missed for default. Prior to that in Execution 
Oase No, 178 the properties of T which had been 
attached in execution ofthe decree for costs were 
sold by auction for certain amount tothe attaching 
creditor R. This sale was confirmed. Meanwhile 
B filed mortgage suit upon the deed of hypotheca- 
tion without making Ha party. The suit was heard 
ex parte and B obtained a decree declaring a charge 
on the aforesaid decree for costs. B then filed exe- 
cution case putting his decree into execution and 
filed an application in which it was stated that in 
the money Execution Oase No. 178, the properties of 
T were sold and the sale proceeds were in deposit 
and praying that he should be allowed to with- 
draw the said amount in satisfaction and liquida~ 
tion of the charge decree executed herein. The 
Court thereupon issued notice to R and he opposed 
the application, On hearing the parties, the Subor- 
dinate Judge by hisorder dismissed the application 
for execution on the ground that R was not a party 
to the suit by B, At the same time he directed 
that the money, deposited in Court should be paid 
“neither to B norto R until either of them obtains 
an order from the High Court by filing a suit or 
otherwise forthe payment of the said amount : 

Held, that the order of the executing Court 
directing the money to be kept in deposit was pro- 
per. The decree obtained by B in absence of R 
who wasu proper party to his suit could not affect 
his rights. The dispute between R and B could not 
be decided in execution taken out by B. KARNANI 
INDUSTRIAL BANK, LTD, 7, BaraBonr Coal Concern, 
LTD., OALOUTTA, Cal. 833 

Rent decree—Accrual of rent after decree 
and before execution sale~—Saie held subject to 
liability of such rent—Auction-purchaser, liability 
of-— Position when he is himself decree-holder. 

An auction-purchaser who purchased a holding 
with notice that it ıs saddled with liability for 
arrears of rent for a period anterior to the date 
of the sale is liable forthe rent of that period. It 
makes no difference, if the auction-purchaser him- 
self is the decree-holder. NRIPENDRA NATH UHATTER- 
sen v, KuLDIP Misra Pat. 10 F B 
~—— Step-in-atd—Application by decree-holder to 

withdraw money deposited in Court for his own 

benefit, whether step-inraid—Limitation Act (IX 

of 1908), Sch. I, Art. 16219). 

An application by a decree-holder to withdraw 
money deposited in Court for his benefit cannot be 
held to be a step-m-aid of execution and does not 
give a fresh starting pomt for limitation. Ara 
LALU. MOHAN SINGH Lah. 995 

Step-in-aid— Execution applicanon, if 
necessary. 

There can be a step-in aid of execution without 
any application for execution having ever been made 
at all. Urrer OHAND Kapur & Sons 9. HAMID ALI 

Lah. 202 

Third party acquiring some interest in 
property~Decree-holder, if can be allowed to with- 
draw from execution proceedings—Courè rejecting 
his application to witharaw—Revision, whether 

lies —Hevision, é 

“A decree-holder has not an unqualified and ab- 
solute right to withdraw at any moment of time, 
and itis the bounden duty of the Judge dealing 
with an,execution matter to exercise. his judicial 
Gjscretion and td determine asa Judge whether in 
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his opinion in the circumstances and upon the facts 
of the particular case, the decree-holder ought to 
be allowed to withdraw. It isthe law that a dec 
ree-holder cannot of his own volition withdraw from 
execution proceedings where the circumstances are 
such that some third party has become involved or 
has acquired some interest. 

Where an application of a decree-holder to with- 
draw from the execution proceedings is rejected by 
the Court on the ground that a third party has 
acquired some sort of interest, no revision lies 
especially at the instance of the judgme, i-debtor 
who has no locus standi, Sita, UHANDRA — Boss 2, 
RAMESH OUANDRA MITTER Cal. 432 
———~Sale —Material irregularity in publishing 

and conducting sale—Auction price grossly 

inadequute—Substantial loss, if can be presumed. 

Where there has been material irregu- 
larity in publishing and conducting a sale, and the 
price fetched by the auction is proved to be grossly 
inadequate, the Court may presume that substantial 
loss has been suffered by reason of the irregulari- 
ty. INDAR Ram v. Lina Dear Lah.. 93 
General Clauses Act (X of 1879), 5. 3(25)— 
Machinery affixed to soil, if~ immovable property. 

In certain circumstances machinery might be 
immovable property, if it is affixed to the goil. 
Maoksawarr BROTHERS V. ORFIOIAL LIQUIDATORS, INDRA 
Sugar Works, LTD. All. 585 
————§. 10, Sge Insolvency 479 


Government of Indla Act, 1915 (5 & 6 Geo, 
vV. Gh. 61). Bee Court Fees Act, 1870, s. 5 


; 797 
Government of India Act, 1919, (9 & 10 Geo, 
V. Ch, 101), S. 80-A (3)—Effect explained. 

it is not correctto say that sub-s, (3) ofs 80-A, 
Government of India Act, means that if the local 
Legislature of a province has obtained the pre- 
vious sanction of the Governor-General, it can make 
laws of the kind mentioned in cls.\a) to(id) of the 
sub-section so as to affect rights and properties 
not only within the boundaries of that province 
but also outside those boundaries. The effect of 
sub-s. (3) is that without the previous sanction 
of the Governor-General, or atany rate his sub= 
sequent assent as mentioned in the proviso to the 
sub-section, the local Legislature of æ province 
cannot validly make any such laws even for its 
own territories, and the previous sanction, or the 
subsequent assent of the Goveriar-General’ in 
Oouncil only makes such laws valid and effective 
within the territories of that province, V AHID- 
UDDIN v, MAKHAN Lan all. 177 


Government of Indla Act, 1935,(25 & 26 Geo. 
V, Ch. 42), 55. 49, 50— Ministry chosen from 
elected representatives of people and empowered to 
dictate policy to executive Government, whether 
officers subordinate to Government. 

Quære.— There is no difficulty in the position that 
Minieters are members of the Goverment. There is no 
difficulty in the position that they are servants of the 
Orown, it is, however, defficult to maintain the position 
that a Ministry, chosen from the elected representatives 
of the pecple, und empowered, within prescribed limits, 
to dictate the policy of the executive Government, is 
in any real sense a body of officers subordinate tothe 


Governor. DHIRENDRA Natu SBN v. EMPEROR 
Cal. 536 
—— 8. 107 (2). Sem Bibar Money Lenders’ 
Act, 1938, ss. 16, 17 279 





88. 150, 179 (2)— Provision of electric 
supply, if a purpose of India or part of it—Ortginal 
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suit pending at commencement of Act of 1935— 

Appeal~ Province, if can be impleaded as respon- 

dent — Specific Relief Act I of 1877}, ss. 54,:7— 

Grant of lincense to supply electricity — Whether a 

contract giving rise to perpetual injunction— 

Whether imp'ize negatwe covenant onthe part of 

Government not to start similar work, during 

currency of License. 

Possibly under the Government of India Act of 
1919 it might have been held that the generation and 
supply ofelectric current was not oneof the purposes 
of the Government of India within the meaning of 
8. 20 ofthat Act. But different language is now used 
in the Act of 1935. Under s. 150 of this Act a public 
utility service such as the provision of electric supply 
isa purpose of India or of a part of India. 

Tf the original suit was pending at the commence- 
ment of the Act of 1935, the Province cannot be im- 
pleaded as respondent in appealand the only respon- 
dent is, therefore, the Secretary of State within the 
meaning of s. 179 (2). An appeal is merely acon- 
tinuation of the proceedings within the meaning of 
sub-s. (2) of s. 179, Government of India Act, 1935. 

The deposit of Ks 500 under r. 11 of the Rules 
under the Electricity Act 1910, is not only not a con- 
sideration for license but is noteven a fee for the 
license, Jt is merely a fee for the application. Bimi- 
larly the sum which is deposited ag security, is to be 
refunded by Government and therefore that also is not 
a consideration, Therefore the grant of license for 
supplying electricity is without consideration and 
cannot be held to bea contrast. It is possible to go 
even further than this and to contend that the right 
to soil electric current is not property within the 
meaning of s, 54, Specific Relief Act, and that there- 
fore it isextremely doubtful whether an injunction 
could be granted at all under 5.54. But to turn to 
the question of the existencn of the negative covenant, 
even assuming that this license is a contract or is 
amatter in respect of which an injunction can be 
granted,itis impossible to readin it any negative 
agreement that the Government in granting the 
license shall refrain from taking any particular 
action. It is perfectly clear therefore that the 
Government has theinherent power to generate and 
supply electricity under the Electricity Act 1910, if it 
so wishes. Hence there is no negative covenant either 
express or implied which can be read into the terms 
of the license so as to lay upon the Government an 
obligation to refrain from supplying energy within 
the área of thg” license, LAHORE ELEOTRIO SUPPLY 
Compan’, LTD., LAHORE v. Szoretary or STATE 

3 os Lah. 390 
~ §§, 220, 222—Office of Chief Justice falling 
vacant by his death—No appointment for some time 

—High Court, if properly constituted—Jurisdiction 

of other Judges, if affectéd. 

Where the office of the Ohief Justice of a 
High Court remains vacant due to the death of 
the Chief Justice or other cause, it will be pre- 
posterous to hold that till the vacancy is filled up 
there iseno properly constituted High Ooart, The 
yacancy in any office implies that the office exists, 
Vacancy must be distingui$hed from ubolition of 
the office ` When a Chief Justice dies the office 
does ndt die with him but still continues. It 
oniy remains vacant until it is filled up. So 
long as the office isnot abolished, the constitution 
remains unbroken and unchanged. The only effect 
of the vacanoy in the office of Ohief Justice, so 
tong as it continues is that there will be nobody 


_to perform his duties unless the Governor-General 


pppoints some one of the other Judges to do the 
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same, But this does not affect the jurisdiction of 
the other Judges in the least, EMPEROR Y SouRar 
Korrr - Pai, 376 
-= s. 223—Allahabad High Court Rules, r. 3-A 
— Question referred to Bench of three Judge—Bench ` 
. without answering reference returning it to Chief . 

Justice with suggestion to constitute Bench of five 

Judges, since there was conflict of opinions on` 

points—Chief Justice referring question to Bench 

of two Judges, to decide whether Bench of five’ 

Judges was necessary Order of Chief Justice held 

within jurisdiction. f 

It 18 not for a Bench of Judges to give directions 
to the Chief Justice as to what he shall do or what he 
shall not do under r. 3-A of the High Court (AIL) 
Rules and s. 233 of the Government of India Act. 

A question of Jaw was referred to a Bench of three 
Judges The Judges without deciding the question 
recorded a brief order that since there were con- 
flicting opinions on the point of law referred to them, 
they returned the reference to the Chief Justice with 
a request that he should constitute a Bunch of five 
Judges and refer the matter to it. The Chief Justice 
placed the matter before a Bench of two Judges to 
decide whether it was necessary to have a Full Bench 
of five Judges on the point: 

Held, that the Bench of three Judgea without ex- 
ercising jurisdiction returned the reference to the 
Ohief Justice for further orders to be passed by him. 
When the Judges passed this ordar returning 
the reference, their jurisdiction in the matter came to 
an end, and therefore it was withia the jurisdiction 
of the Uhief Justice to take the course of action 
which he had taken. Puran OHAND v. ABDULLA 

All, 668 
————-§, 224, Sze Bengal Municipal Act, 1982, 





ss. 39-B, 43, 33 848 (b) 
~——--§, 270 (2), Sen Judicial Officers’ Protection 
Act, 1850, s. 1 671 


Grant—Inam—Hjectment suit by inamdar alleging 
himself owner of both warams~Onus to show that 
defendant was let in under terminable tenancy. 
When an inamdar comes to Oourt alleging that 

he is the owner of both the warams, no presump- 

tion can be made that the grant was of both the... 
warams and it is incumbent upon him to prove 
the affirmative of the issue. Even assuming that 
he establishes that he is the owner of both the 
warams in order to sustaia an action in ejectment, 
he must prove that the defendant was let in under 

a terminable tenancy which entitled him to eject 

him from the land. A, LAKSAMANA KREDDIAR v. 

BULINGANAIOKENPUTTY Kumar Korn Mad, 903 

Guardian and ward—Alienation by guardian-— 
De facto- Person claiming to be de facto guardian 
not shown to have acted as guardian of minor's 
estate but appearing only as self-appointed guar- 
dian for particular transaction—Such person is 
guardian ad hoc—Power of guardian to alienate 
property, limits of —Alienation which can be 
attacked as fraudulent preference, if justified— 
Unauthorised guardian, if can clothe himself with 
legal power, by claimingto be de facto guardian— 
Transfer by such guardian ~-Transaction not for 
benefit of estate nor compelled by pressure—Minor, 
if can repudiate it. ` 4 
Where a person claiming tobe de facto guardian 

of the minor is a self-appointed guardian limited toa 
particular jransacti¢n, he is a guardian ad hoc and 
no more where there is no evidence that he had- 
acted as guardian of the minor's estate nor had 
intermeddiled therein, proof of which alone would, 
justify a.finding that he wasa guardian d facte 
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The power of a manager foran infant heir to 
charge ancestral estate is a limited and qualified 
power only to be exercised rightly in a case of 
need or forthe benefit of the estate. Toe power 
can be used to ward off effectively, danger to the 
estate and the transaction which might in certain 
circumstances be attacked as fraudulent preference, 
its purpose being to put the estate beyond the 
reach of the custom could not be held ‘to be of 
that nature. This is apecially so when the transac- 
tion is both speculative and imprudent. 

Per Manohar Lali, J.—A de facto guardian by 
reason of his being de facto guardian may assume 
important responsibilities in relation to the minor's 
property, and be thereby liable for any damage 
that may be occasioned by his wilfully meddling 

“With the affairs of the minor's estute, but by so 
doing he cannot clothe himself with any legal 
power to dispose of the property of the minor and 
cannot by simply arrogating to himself the res- 
ponsibilities of a de facto guardian be allowed to 
legally deal with or transfer the properties of the 
minor. Such a transfer is whoily unauthorized 
and the question of any benefit to the minor is 
besidee the question. An honest money-lender or a 
person who honestly takes transfer of a minor's 
estate should be careful to see that the person who 
is making the transfer in question is either a legal 
and natural guardian or a guardian appointed by 
the Court or isa person who is actually manag- 
ing the estate for the minor in which he bhas an 
interest. 

Per Manohar Lalli, J.~Where the transaction in 
question wag neither forthe benefit of the estate of 
the minor nor was it compelled by any pressure 
on the estate, nor was it such asa prudent owner 
would reasonably enter into, unless the benefit of 
the estate within the technical meaning of the 
expression is established, it is open to the minor to 
repudiate it. NRISHINGHA Onaran NANDI UHOUDHRY 
y. THAKUR ASHUTUSA Deo GHATWAL Pat. 762 


-Guardiansand Wards Act (VIII of 1890), s. 17 
“*—aAppotntment of guardian—Duty of Court, 
"Where the law definitely lays down that an 
&ppointment of a guardian cannot be made inconsist- 
ently with the personal law to which the minor is 
subject, the Uourt cannot disregard that law even 


in the interest of the minor. KUNDAN Begam v. 
Aisa BRGAM All. 1003 
a —88. 47, 48, 34 (8)—Order appointing 


guardian of minors property — Provision for 
maintenance of minor atsu—Order held neither 
uppealable nor revisable—Hindy Law —Guardiun- 
ship —Minor living with aunt~Step-mother having 
adverse witerest—1f can be fis guardian for minor's 
property. 


‘Whereupon an application by a guardian of 
minor's property appointed by the Court, the 
Court by an order lixes maintenwuce allowance ior 
the minor, the order is not by virtue of ss. 32 (e), 47 
and 48, Guardians and Wards Act, appeulable, - it 
is not even Open to revision, Similarly such an order 
passed simultaneously with the order of eppoint- 
Tent of the guardian, also stands on the same 
footing. ; 

Held, on facts that in view of hor own maintenance 
charge on-the property, the step-mother of the 
Hindu minor who was living with his aunt had an 
interest adverse to Liat of the’ minor and consequent- 
ly she should not be appointed guardian of his 
property, BauLI y, Basapal, Nag. 461 
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High Courts (Indian) Act, 1861, (24 &25 Vic. 
Oh. 104). See Court Fees Act, 1870, s. 5 797 
8, 15 — Insolvency Rules—R,  201—F'ees 
prescribed by-—Whether covered by s. 3, Court Fees 

Act (VII of 1870.. 

Rules 201 of the Insolvency Rules could have been 
made by the High Courtunder the powers conferred 
on it by s. 15, High Courts (Indian) Act, and the fees 
prescribed thereby are accordingly covered by 8.3, 
Court Fees Act, In the matter of S. 5, Couet Fexs 
Act Cal. 797 
Hindu Law—Adoption — Widow —Hindu dying 

lewing hisown widow and widow of pre-deceased 

son —Adoption by latter during lifetime of former 

—Validity. 

Where a Hindu dies leaving his own widow and the 
widow of his pre-deceased son, an adoption by the 
latter widow during the lifetime of the formar is not 
valid, Prage LaL v, Hew CHAND Lah, 515 
~———Allenation — Father— Mortgage not for 

antecedent debt--Debt not proved to be for im- 

moral purpose—Whether binds son's interest. 

A mortgage by a Hindu father which is not for 
necessity and not for an antecedent debt does not 
bind the sons’ interests inthe property whether or 
not the debt was contracted for an immoral pur- 
poss. ASMAN Vaman Yapav v. Ganpat TUKARAN 

Bom. 401 

————Manager—Mortgage of joint family 
property by senior members to finance new venture 
for benefit of family — When binding on all 

members. h , A 

A mortgage of joint Hindu family property to 
finance a venture embarked on by the senior mem- 
bers ofa joint family for the benetit of the family 
and not for their own benelit only is binding 
onthe members of the family, whether they in 
fact profited by the venture or not, provided it was 
of such a nature as a prudent person would under- 
take and funds were in fact required to finance 
it. C.omorey Lat Oaaupgory ve DALIP Narain SINGG 

Pat, 837 
Widow — One suit only can be 
brought to challenge alienation —No suit brought 

within limitation prescribed by Art. 120 or Art 129, 

Limitation Act (LX of 1903)—No reversioner whe- 
. ther remote or newly born can challenge it, 

There is only one cause of action for the whole 
body of reversioners in respect of their right to 
challenge an alienation by a limited female owaer 
and only one suit to challenge an alienation is. main- 
tainable and such a suit is in the interest of all the 
yeversioners and if it is not broufht within tha 
period of limitation prescribed by Art. 120 or 
Art, 125, Limitation Act, as the casa may be, the 
whole body of the raversioners, whether remote or 
newly boru, aredebarred from suing. f 

Uonsequeatly where prior tothe passing of the 
Act LL of 1944 the right of the presumptive rever- 
moner to maintaina suit challenging the alienatio. 
of 19:3 had become time-barred, no suit by 
other reversioner claiming under the Act II of lýsa 
is maintainable for a declaration in respect of that 
alienation, DBEEBAL Maton v. Moti MA TON 

e Pat. 643 
Widow—Widow alienating property 
with consent of nearest reverstoners = Actual 
reversioners, being descendants of consenting rever- 
sioners, whether estopped from challenging aliena- 

Where a Hindu widow, with the consent ef the 
nearest reversioners alienates the property of her 
deceased husband, it does not by itself create an 
indefeasible title, The actual reversioners are not 
bound absolutely by the action of presymptiye re- 
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versioners, The consent of the presumptive rever- 
Bioners to ‘an alienation, even, it they be the pater- 
nal ancestors of the actual reversioners merely gives 
rise to a presymption that the transaction was one 
which was occasioned by necessity, but it is open 
to the actual reversioners to rebut the presumption 
if they can. UŁBEMBROLU RAMAMURTRY v. Ut EMBROLU 
Buimasankara Rao Mad, 784 


——-—Debts. SER Promissory note 423 

_ Antecedent — Morigage — Money 
advanced to father in pursuance of agreement to 
create mortgage when required by lender—Advance 
constitutes anteceaent debt—Mortgage when executed 
4s binding on shares of sons. 

lf the agreement is merely to execute a mort- 
gage, ifand when called upon, and the money is 
lent on this understanding the fact that sub- 
sequently a mortgage is called for and executed 
will nutmake the debt and the mortgage part of 
the same transaction but the debt will constitute an 
antecedent debt within the meaning of Hindu Law. 
The agreement must be a genuine agreement and 
not a device for evading the law. 

Money, therefore, advanced to the father, in a 
joimt Hindu family in pursuance of an agreement 
to create a mortgage as and when iequired by the 
lender will constitute an antecedent debt soas to 
make the mortgage (when it comes to be executed) 


. binding even on the shares of the sons of the borro- 


wer. ATELKEANA VENKATARAMASAMI V. 
OF INDIA, DAJA MUNDRY 


JMPEBJIAL BANK 
Mad, 220 


Award of Registrar, Co-operative 
Society, against society ana father a member— 
Haecution againss jather—Property  attached— 
Father not objecting—Son can object in execution 
proceeding oniy 10 extent necessary to protect his 
own «wnterest—Objection unsuccessjul—dsuit by son 
jor aeclaration—son, tf can attack award on all 
grounds avarlable to jather-—Lather's share, whether 
can be released. 

Where there is an award executable as a decree 
which is being enforced againstthe father of a 
joint Hindu tamily and the father raises no ob- 
jection whatever, the son who was nol a party 
to the award can challenge 1b at the execution 
stage of the proceedings but only to the extent 
necessary to protect his own interests. He cannot 
be «luwed to fight his tather's battles though he 
may: use the same weapons which his father used or 
might Lave used. Ordiuarily an objectors interests 
are not bound up with these of the Judgnent-debtor 
and so hecannot Challenge the aeciee in execution. 
but ina joint Hindu tumily the interests of the 
Judgmenut-atbiors and the objectors are oiten largely 
ywiterlocked. The uterests of all members ofa 
jont Hindu family ae usuauy cu-extens:ve though 
sume of them may have greater powers than others, 
O1 course, when wile Juugment-vebtor represented, 
tr can be assumed to bave represented, tne lumily, 
or the squs, as the case may Le, and the decree or 
awaid Was agamst hmin tnat capacity, all would 
be buund, but when tuose &nditions av not obtain, 
the others ure not bound, and they can, tight the 
decree Ôr award in exactly the sume way as they 
could have aone it they had been joinea in the 
tire) Instance, because the ground of their labiluy 
as the assumption that the Tather represented them 
and that, thewelure, they were impliedly parties to 
the sult: apart irom that their interests in the pro- 
perty woulu clenily not be lable, ‘hey can only 
pe reached througnthe father. Therelore, the sous 








can ‘show ‘inva title suit brought by them atter their 


objection in execution is dismissed that the decree . 
ougut never to have been passed at all, not even -- 
aguinst the father, if it is necessary for them to 
do so. They cannot nullify its effects as against 
him; the uecree will stand so far ashe is con- 
cerned and his interests will be bound but that 
will not fetter the sons’ rights to protect them- 
selves in every way open to them. Narayan y. Co- 
OPERATIVE UENTBAL Bankor MALKAPUS Nag. 293 


Debts—Hamily business~Money borrowed 
for family business is for benefit of family. 

Money borrowed by a karta for a joint family busi- 
ness whether or not it is one created out of an ances- 
tral nucleus is borrowed for the benefit of the family 
and the debt is binding on the family. GANGARAM v. 
UHAPSI Nag. 865 
— Father —Antecedent debt—Father'a 

liability created by award under Co-operatize 

Societies Act, whether antecedent debt. 

Where the tather’s liability sought to be enforced 
is created by an award made under the Co-operative 
Societies Act, the pious obligation rule cannot obtain 
and so cannot be regarded as an antecedént 
debt, NARAYAN v, Uo-opERATIVE CENTRAL BANK oF 
MALKAPUR Nag. 293 


——--——Father—Binding nature, of—Father 
by acting dishonestiy and in manner repugnant to 
good morals incurring debt—Decree in consequence 
Sons, tf liable. 

Instead of doimg what as an honest and decent 
person he was bound to do, a Hindu father adopted 
a dishonest und devious course of conduct and 
brought on himself a liability to make good thé 
Ta which he had caused to another by. that con- 

uct: ' 

Held, that such debt which was repugnant to 
good morals was an Avyavaharika debt and was 
nop binding on the sons who were not Liable after 
his death ror the decree passed on such a debt. 
Hum KAJU, Knpm UHAND i All. 449 
Father— Decree against father alone. 
in sutton mortgage executed by father—Sons not: 

parties 10 suit—Piea of wunt of legal necessity, 

raised by father and finding gwen by Court—Sub- 
sequent suit by sons for aectaring that mortgage 
dra not bind them, if barred by res judicata. 

‘The sight of the co-parceners to object not on the 
ground of non-joinder but on the ground of the debt 
being not binding on them or as being tainted with 
illegality or immoruliy 18 not aliected by the pro- 
ceedings to which they have not ben made 
parties, ahs 

Where a father executes a mortgage of the juint 
family property ana in asuit on such mortgage the 
8008 ure nut made parties and a decree is passed 
aguinst the futher ulone, a subsequent suit by the 
suus tur a declaration that the mortgage maas by 
their tather was nut binding upon them asit was 
Without consideration and without legal necessity and 
that it apy consideration Wag paid, 1b Was given for 
immoral purposes, is not burieu by res judicuta even 
if the fatuer had raised a plea of want ot legal neces- 
sty inthe moitga,e buib and the trial Gourt had 
given a uding on it; because it is elementary law 
thal it 19 not vpento an alienor to impeach his own 
alienation, hAJEShWAR Dope V. KAM DANMUK. ‘MISIR 

, Ail, 997 
neei — Father — When binding on sons— 

Father should act ug prudent man und need not be 

tegai eapert—Decree heid winding on son. 

The stygnddid of conduct demanded-from’s Hindu 
father:does not imply that he must be a legal expert, 
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“All that is required’is that he should act like a pru- 
dent man. 

` A joint Hindu family consisted of father and his 
son. The father purchased property from one 8 
out of the joint family funds, Before the sale, by an 
unregistered agreement, S had agreed to sell the pro- 
perty to R. R instituted a suit against S and the 
father for specific performance. The father defended 
the suit but the Court held that he was not protected 
by s. 41, Transfer of Property Act. Father died and 
R took out execution against the son: 

Held, that the conduct of father in defending the 
suit was not in any way contrary to good morals 
and accordingly his son was liable to pay the decree 
for costs granted by the Court against him. Ram 


Lar Miste v. JAGDISH TIWARI All. 318 
————— Debts—Manager, Ser Limitation Act, 1908, 
a. 20 243 





—— — Manager — Loan to manager — 
Partition-—Duty of creditor—-Co-parcener acquiring 
separate property by incurring debts— Property 
thrown in common stock and partitioned— Members, 

af liable for debts. 

A person who lends money to the manager of a joint 
family by way of simple loan may sue for it, whether 
there is partition or no partition, within the statutory 
period. If he does not wish to do that but prefers~ 
as many creditors do prefer—to leave his money 
out at interest, is it too much to expect of him that 
he should enquire whether the family is still un- 
divided ? So that, if it is not, he may obtain acknow- 
ledgments of the debt from those members of the 
family who did not contract with him at the time 
of the loan, 

Where a property originally purchased as sepa- 
rate property is thrown into hotchpot, and divided in 
partition, this fact will not by itself make other 
members of the joint family liable for the debts 
incurred by the purchaser for acquiring that property. 

After partition by making payments towards the 
loan and placing themon record as required by 
s. 20, Limitation Act, the person who, as manager 
of the family originally contracted the debt, can- 
not keep it alive against the other members of the 

_family—assuming of course that it isa debt binding 
on the family. 

The legal remedies open toa person who lends 
money on & promissory note, to the managing 
member of a joint Hindu family have been well- 
defined. While thefamily is still joint, the creditor 
can file a suit against the managing member alone 
and can obtain a decree against him on the pro- 
missory note and, if, he proves that the debt is 
binding on the family, a declaration that he, the 
plaintiff, is entitled to execute his decrees by 
attachment and sale of the joint family property. At 
the time of execution proceedings, however, the 
junior members of the family are at liberty to dis- 
pute the binding nature of the debts; and in order 
to forestall all such objections, the creditor may 
implead the junior members in the suit itself and 
if they dispute the binding nature of the debt, he 
can have that question tried, Partition does not 
put an end tothe liability of the junior members 
but the nature of the remedy is changed. In the 
first place the suit must be filed in the first in- 
stance against all the members of the family. In 
the second place the decree against the junior 
members will be‘in the form of a declaration that 
execution may be had by attachment and sale of that 
portion of the property which each got at partition and 
of | which he still retains ‘possession. Panaupaya 
PILLAI veUtuanptva PILLAY ` Mad. 243 
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———Debts— Son's liability — Mortgage for 
- satisfying antecedent debt not tainted with 
immorality—Son though no party to it, is liable, 

A mortgage executed for satisfying an antecedent 
debt of the father not tainted with immorality, is 
binding on the son evea if the son was not a party 
to itand even if the debt was a personal debt of 
the father, Kontwanta Bawa v Karam Cdanp SONI 

Cal, 873 
Guardianship — Minor being with sunt 
—Step-mother having adverse interest. Sen 
Gaardiang and Wards Act, 1820, sa. 47, 48, aA 2 





Jains —-Widow takes absolute estate, f 
A widow takes an absolute estate among Jains 
in general and not me rely in some para balan sub- 

i AM KHIROBAND V. On UNI LAL 

section. Tursi R T 
—Joint family — Business carried on by 
member of joint family — Presumption — His 

earnings when become joint family property. 
There is no presumption that a business carried 
on by a member of a joint family is joint family 
business. A member ofa joint family who engages 
in trade can make separate acquisitions of proper- 
ty for his benefit, and unless it can be shown that 
the business grew from a nucleus of joint family 
property, or that the earniags were blended with 
joint family funds, they remun his. naa d 

ANTA Bewa v. Karam Cpa 0 

property. KULWAN eee 
ne ———--Debts—-Debts contracted by manager 

—Hatent of liability of other co-parceners. i 
When the manager of a joint Hindu family 
contracts debts, the other co-parceners are not liable 
personally for the debts but are lable only to the 
extent of their interest in the family property, 
unless, in the case of adult co-parceners, the con- 
tract sued upon, though purporting to have been 
entered into by the manager alone, isin reality one 
to which they are actual contracting parties, or one 
to which they can be treatedas being contracting 
parties by reason of their conduct, or one which 
they have subsequently ratified. The mere fact that 
the other co-parcener used to work at a shop con- 
ducted by the manager is not by itself such 
a conduct as would cause him to be treated as one 
of the contracting parties. Mam Rasv, FIRM SHER 
BINGA-JIA LAL i Lah. 985 
mama Debts—Sutt on pro-note executed by 
father and son as members af joint family 
instituted after their separation “Decree against 
father alone~If can be executed against property 
in hands of son without getting decree against 
Whore a person brings a suit on & promissory 
note executed by a father and a sonas members of 
a joint Hindu family, after a partition between 
them, and gots a decree against the father alone, 
he cannot proceed against the property in the hands 
of the son unless he obtains a decree against the 
son also. Partition does not put an end to the 
son's liability for a father's debt ; but it dues put 
an end tothe joint family as an entity which can 
possess joint property and be jointly sued. After 
partition, therefore, if the liability ofthe sen is to 
be enforced, it must be by a decree obtained against 
him. SINNAMMAL v. SATIIYA GounDaN Mad. 471 
Self-acguisutiun — Co-parcener, tf 
can acquire separate property—a Hindusfamily 
owning ancestral property Presumption of jointness 
—Presumption in Punjab — Family owning 
ancestral property, if inconsistent with separation, 


. 
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A member of a joint Hindu family can acquire pro- 


perty for himself out of his own separate income and ` 
- it ishis own separate property unless itis shown that 


he has blended his income with other members of the 
family. 


L 

There is no doubt an initial presumption that a 
Hindu family ig joint in estate and that where a 
joint Hindu family owns ancestral property which has 
not been partitioned, the presumption is that all the 
property possessed by the members is joint. But in 
the Punjab the fact that the family owns undivided 
ancestral land is not inconsistent with the separation, 
In the Punjab it is usual to find Hindu families in 
which disruption has taken place without any 
formal division, and members have separated with- 
out the execution of any formal deed. The sons go 
away by mutual understanding, one or two perhape 
carry on their father’s business; others start new 
trades of their own, and others enter service, yet 
there is no partition, no drawing up of deeds of any 
kind; acertain nomber of arcestral shops, houses or 
gardens remain and these are admittedly joint, while 
in all other respects the family is disrupted. Moor 
Ras v. Manoaar DAL Lah, 235 


-—-Jolnt famlly—Setllement made by Gorernment 

in favour of person holding property on behalf of 
family Estate subsequently entered in one of 
liste of Oudh Estates Act—Right of other members 
in property, if continues— Family temporarily 
losing estate in course of summary  settlement— 
Subsequent grant to person in ‘ possession— Rights 
of other members, if affected— Family joint before 
annexation of Oudh — Subsequent settlement of 
property —Presumption that family is governed by 
Hindu Law—Burden of proving custom contrary 
to Hindu Law is on one who alleges it—Nature of 
custom to be proved. 

If settlement of certain estate was made by Govern- 
ment with acertain person and he was in fact hold- 
ing the estate for himself and others, which othershad 
a right in that property, their right continues even 
if a sanad wasgranted to this estate and even if 





e subsequently it was entered inone of the lists of the 


*Oudh Estates Act of 1869. T 


‘he sanad and summary 
settlements are a mere grant by the Government to 


‘one member of the family, of property, which bel 
to the family jointly and are not Teended hp 
to the sole benefit of the grantee, and does not affect 
the nights of the family. Although in a certain case 
the family had temporarily lost ita estate when the 
summary settlefhent was being made, it must still be 
held that the grant was made to the grantee because 
that property bad originally been held by him and as 
it was then held by him on behalf of the Joint family 
eo after the grant he holds it on behalf of the family. 
_ Where therefore the family holding the estate was 
joint before the annexation of Oudh, the presumption 
would be that the family estate was subject to 
ordinary Hindu Law. Even a Hindu joint family 
may hold an impartible estate and the burden of 
proving that there was a custom superseding Hindu 
aw lies on the person who alleges it, such custom 
must be ancient, certain and reasonable and being 
derogative of the general rules. of law must be con- 


There must be very strong evidence to prov - 
tom that superseded ordinary Hindu Law. Tannin 
SINGH 4. BissEsuar SINGH Oudh 950 


e 
Malntenance— Mitakshara — Illegitimate 
son of member of regenerate class, whether entitled 
to inherit or only to maintenance in joint family 
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estate in hands of collaterals of his father ~Amount 

of maintenance. 

If a claim for maintenance can be sustained “in 
some principle recognized by Hindu Law, an 
absence of express authority in the texts is no ground 
for its rejection, É 

An illegitimate son of a member of the regenerate 
classes, the father having died in union and with- 
out leaving separate property, is entitled to main- 
tenance out of the joint family estate, in hands of 
father's collaterals, an illegatimate son in case of 
regenerate class being excluded from ‘inheritance. 
The fact that his mother was not proved to be a con- 
tinuous concubine of his father is immaterial. 

The words “simple maintenance to which an 
illegitimate son is entitled are capable of the ordi- 
nary meaning, “ only maintenance,” and the Courts 
would not be justified in restricting ‘them to“ the 
bare necessities of life’ HIRALAL LaxManpas 
MARWADI v. MEGHRAJT BHIOKOYAND MARWADI i 

Bom. 311 
- Partition — Severance of joint status — 

When takes place, whether on date of communica- 

tion of intention to separate or date of receipt of 

such communication, 

A member of a joint Hindu family can become 
divided by a declaration of his intention to become 
so divided The severance takes place from the 
day on which the communication of such intention | 
was sent and not from when it was actually receiv- 
ed by other co-parceners. The date of the receipt 
of the communication is immaterial.  NYAPATI 
Narayana Kao v, Mup 'AVALAPU PURUSHOTHAMA Rao 

Mad. 781 
——— Religious Endowment — Dedication— 

Specific property should be set apart—Intention, 

proof of. 

Fora valid dedication with regard to Hindu’ 
Endowment, what is necessary is that the purpose 
be clearly specified and that the property intended 
for the endowment should be set apart as dedicated 
tothat purpose. It is necessary that the donor 
should divest himself of the property. Whether 
he has done so is to be determined by his subsequent 
acts and conduct. The evidence of divestiture may . 
be contemporaneous, and, in such a case, the sub- 
sequent acts and conduct of the donor are irrelevant 
and cannot reinvest him. SATWANTI KUER v AMBIOA 
Prasan SINGH Pat, 201 
Widow—Accretion— Accretion to family 
property—Purchase of house by widow out of profits 

of estate—No intention to make accretion to estate 

—House is not aceretion. 

Where a widow of the last male-holder who was 
in possession of her husband's property has con- 
structed a house anda garden herself with money 
which was hers to dispose of as she liked and there 
is no evidence thatshe intended to make this house 








an accretion to her husband's estate, but on the 


contrary she disposed of it by will which shows 

that she had no such intention; such house and garden 

are notan accretion to her husband's estate. JADU- 

Nata SINGH v. BISHESHAR SINGA Oudh 950 

— — Adverse possession—Widow taking 
possession of property as limited owner—-Character 
or titleof her possession not altered—If adverse 
to that of reversioners—Period of her possession if 
can be tacked on to that of her alienee. 

Where a Hindu widow takes possession of the pro- 
perty with limited estate, after the death of a last 
male-holder, and there is nothing to show that the 
character of her title or possession altered at any 
time, such possession cannot be adverse toner hus- 





è 
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band's reversioners and any rights which she hap- 
pens to acquire by reason of her possession would 
be accrétionsto the estate of her husband to which 
her husband's reversioners are entitled to succeed. 
The period of her possession cannot, therefore, be 
tacked on to that of her alienee. Ganaa RAM THANDI 
Mat, v. NAURATA Ram Scavr Ram Lah. 946 


--WIidow--Alienation— Property inherited from 
* husband — Power to transfer—Distinction between 
movable and immovable in this respect—Interest of 
mortgagee in usufructuary mortgage, whether can be 
transferred without legal necessity — Power to 
recover debis payable to her husband's estate, 
whether sets aside limitation placed upon her power 
of transfer — Debt for legal necessity without 
creating charge on property— Decree-hoider, rights 





of. 

A Hindu widow is not entitled to transfer property, 
inherited by her from her husband, whether movable 
or immovable, which formed part of the estate of her 
husband unless she does so for legal necessity. Hindu 
Law makes no distinction in this respect between mov- 
able and immovable property. 

The conception of immovable property as derived 
from the statutory law is not different frem the same 
conception inthe Hindu Law or to put it in other 
words is not repugnant to the letter or spirit of the 
Hindu Law. There is nothing repugnant either to 
the letter or the spirit of the Hindu Law in holding 
that mortgagee's interest ina usufructuary mortgage 
constitute immovable property. Therefore the trans- 
fer of such rights by a Hindu widow is a transfer of 
immovuble property within the contemplation of the 
Hindu Law and she cannot transfer it in that legal 
necesyit y. 

Even if it is conceded that a Hindu widow is en- 
titled to recover a debt payable to her husband's 

. estate, it does not necessarily fellow therefrom that 
she iscntitled to transfer any property for that 
purpose without any legal necessity, The power 
given to her by the law to manage her husband's 
estate and to recover any debts payable to it, does not 
set aside the limitation placed upon her power of 
transfer. Ordinarily the recovery of a debt cannot 
involve the transfer of any property, but even if in 
any case a widow transfers any part of her husband's 
estate fur the ostensible object cf recovering a debt, 
the validity of that transfer shall always be open to 
question on the ground that it was not supported by 
legal necessity. 

_ Obiter, Per Mulla, J.—Even if a Hindu widow 
incursa debt for legal necessity but without creating 
a charge upon her husband's ‘property the creditor 
who obtains a deciee against her on the basis of 
such a debt, can only bind the rights and interests of 
the widuw in any property forming part of her bus- 
band’s estate which he might seize in execution. 
Fars. Singa v, RAGHUBIR BAHAI AH. 12 SB 


oe Co-widows—They take as joint tenants 
with right of survivorship—One, af can relinquish 
er shurein favour of another— Agreement at time 
of such transfer that neither she nor her successors 
would claim it back — Transfer held not 

` relinguishment of her right of surcivorship, 
Under Hindu Law, when there are two or more 
widows succeeding as co-sharers to the estate of 
their deceased husband, they take as joint tenants 
With rights of survivorship ande equal keneficial 
eujoyment. The right of survivorship may be re- 
linquished by agreement between the widows. But 
wherg one of the widows in transferring her share to 
-her co-widew asserts that neither slie nor ‘hersucces- 
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sors. would claim that share, itis not the same thing 

as to say that she relinquished ae right of survivor- 
ip A AZIM v. RAJENDRA Nata SANYAL 

ship ABDUL Ga sie 


e 
Widow — Possession by widow of her hus- 
band's property as such tf adverse to reversioners 
The poscession of a Hindu widow who comes into 
possession of the estate as widow of the last male- 
holder is not adverse to the nearest reversioners 
JADIJNATH SINGH V. BISHESHAR SINGH Oudh 950 


Suit against, on promissory note— 
No issue or evidence as to binding nature of debt 
raised—Suit, if personal against her—Hxecution 
of decree against her—Only widow's interest can be 
taken — Adoption by widow few days before 
judgment, tf alters legal position—In execution, 
whole estate attached—Adopted son raising objection 
that decree being personal, only widow's interest 
could be attached—Objection dismissed and whole 
estate put to sale—To avoid sale, adopted son paying 
decretal amount--Amount so paid, if can be re- 
covered back, as paid under compulsion—Fact that 
he could have been made liable by suitable proceed- 
ings, if makes any difference—Contract Act (IX 
of 1872), s. 72. S 
The unsecured debt ofa Hindu widow incurred 

for legal necessity is binding on the estate. She 

not only has her widow's estate but for certain 

Purposes represents the inheritance. Any action 

against her upon that debt may or may not be 

launched and pursued in a way which shows that 
she is being sued as representing the inheritance, 

Prima facie if she issued on a promissory bond 

and no prayer is to be found which shows that the 

widow is sued as representing the estate the case 
must be regarded ag personal. The fact that the 
debt is of akind that is binding on the estate 
makes no difference The suit being personal, the 
decree must be personal and being personal only, 
the widow’s* property, including her widow's estate, 
ean be proceerled against in execution. In deter- 
mining the nature of the suit, it is better to regard 
not the intention of the plaintif but the object of 
the suit, that is: thematters which the Court is 
called upon to decide. 15 the binding nature of 
the debt is put in issue and evidence is tendered 
so that the Court could hold that the debt is bind- 
ing then the inference may be drawn that ,tke 
suit is brought as a representative suit. If there 
is an aliegation in the plaint which ban be con- 
strued as raising the case of legal necessity, that 
is certainly not enough, if it appear that the 
plaintiff was proceeding under a misapprehension 
which, while entertained, would make a repre- 
sentative suit in appropriation. A mere allegation of 

a fact which shows that the loan was madefor a 

necessary purpose is not enough to make the suit 

a representative one. This legal position would 

not be altered if the widow takes in adoption a son, 

a few days before the judgment. Ifa suit against 

her is brought as representing the estate, then the 

estaie being bound, ¿he adopted eon’s interest 

would be bound If on the other hand, the suit * 

is personal*and the adopted son is not aeparty, 

neither he nor his estate is bound. N 
In a suit against a Hindu widow on a promis- 

sory note executed by her, a personal decree wag 

passed, in execution of which the decree-holder 
attached the estate, whereupon the o'vner of the 
estate raised an objection that since the decree under 
execution was a personal decree against the widow, 
the decree-holder could not proceed against _ the 
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whole of the estate. The objection was dismissed 
and the whole estate was put to sale, Thereupon 
to avoid the sale, the owner paid the decretal 
amount : 

Held, thatthe money could be recovered by the 
objector as paid under compulsion The fact that the 
objector could have been made latle for the amount 


“paid, had suitable proceeding been taken, made no 


difference. Vasan7 Rao v BEHABILAL Nag. 101 


—-Widow-—Surrender— Principles— Surrender 
bona fide but widow reserving small portion for 
herself—-V alidity of surrender. 

Principles underlying surrender bya Hindu widow 
are (1) that there must be a complete self-effucement 
of the surrendering widow with the intention of 
accelerating the succession of the next apparent heir; 
(2) that the surrender must be bona fide and must not 
be a mere cloak, the real object of which being to 
divide theestate between the reversionary heir and 
the widow; (3) thatit ia the substance of the transac. 
tion that has to be considered in determining the 
question whether a conveyance operates asa good 
surrender or not. If, however, provision for the main- 
tenance of a widow is made by reserving a small 
portion of the property for that purpose, that provision 
will not affect the validity of the surrenderas a whole, 

Where the surrender by a Hindu widow in favour 
of a reversioner is a bona fide transaction, its validity 
will not be affected if through an .honest omission or 
ignorance oroversight, the widow reserves a small 
portion of property for herself. Harrpyar NANAJI 
PATIL v, NARAYAN HARI PURVANT Bom, 481 
Wakf-—Hindu widow in possession 

of her husband's estate, if competent to make wakf 

of property purchased by her outof profits of 
property —H indu Law—Religious endowment. 

A Hindu widow in possession of her husband's 
estate can make a valid wakf of the property pur- 
chased by her out of the profits of the property 
with which she is competent to deal and which 
was not intended by her to be an accretion to her 
husband's property, which intention becomes mani- 
fest from the execution of such wakf by her, JADU- 
NATH SINGH V, BISaESHAR SINGH Oudh 950 


Widow in possession of her husband's 
property cannot deprive estate by dismantling house 
belonging to estate — Replaced house must be held 
in law to be original one, whatever is cost of re~ 
“construction. 

A widow who comes in to possession of a talug- 
dari estate as a widow of the deceased taluglur, 
has no rightto dismantle a house which goes with 
the taluqdari estate without re-placing it and thus 
deprive the estate of the house which is its ap- 
purtenance and to dispose of the house which 1e- 
placed it and whatever is the amount of recon- 
struction, this house must be held to bein law the 
original house which goes with the talugdari estate. 
Jabpunata SINGH v. BISHESHAR SINGH Oudh 950 


Income Tax Act(X{of 1922, s. 4. Ser Income 

Tax Act, 1922, s, 66 (4) 4 814 
—5. 4 (1), (2) Proviso (2)—Scope—No general 
presumption that exemption from provisions of a 
sub-section is intended as complete exemption from 
tax—Assessee resident of British India having 
coffee estates in State — Crops harvested and 
brought at M in British India in raw state—Green 
coffee cured and sold at M and sale proceeds retained 
there — AM operations connected with cultivation 
of coffee, collection, transport and sale, conducted 
by assessee from M ~Assessee held liable to tax under 
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s. 4 (1)—No part of income keld, exempt from 

taxation under s. 4 (2), Proviso (2). i 

There is nothing whatever in sub-s, (2) of s. 4, 
Income Tax Act, as it now stands or as it stood in 
1922 and 1923 to relieve the resident from any 
liability which the non-resident is under Hence the 
correct meaning of the proviso may well be the 
meaning which is intended, viz., that the widening 
of liability shall not attach to the incomes therein 
mentioned, 

There can be no general presumption that 
exemption from the provisions of a sub-section 
is intended as complete exemption from the 
tax. The distinction is between exempting a class 
of income in some events and exempting it in all 
events. Thesecond proviso to a 4, sub-s. 2, Income 
Tax Act is not rendered otiose or even unimportant 
by the assumption that ita opening words are a 
correct expression of its intention. 

The assessee owned two coffee estates in the 
Mysore State for which ho paid land tax to that 
State. These estates were worked by the assessee. 
He employed the labour required for the purpose 
and maintained an office in the estate inorder to 
supervise them. The labour was recruited mainly 
at M in British India and the manure, spray 
materials, tools, crop-bags, etc., required for the 
estate were purchased at M and were sent to the 
estate. The crops were harvested and then brought 
to M in their raw state. There was no ready 
market for raw coffee. The petitioner got the green 
coffee cured at M by persons owning curing factories, 
on paymeut of a commission to them. The cured 
coffee was insured against fire till sale and the 
assessee paid the insurance charges. It was then 
sold at M by the assesssee's selling agents, and the 
sale proceeds were realised and retained there. A 
separate staff was maintained at K io British 
India for the various operations conducted in M, 
The accounts were written up by the estate staff in 
Mysore in respect of the expenses incurred in 
Mysore and by the K staff in respect of the expenses 
incurred in M and in respect of the receipts. All 
the operations connected with the cultivation of 
the coffee plants andthe collection, transport and 
sale of produce were controlled by the assesses frum 
M., The result of the accounts in Mysore was incor 
porated in the books maintained at K and a con- 
solidated profit and loss accoust was made there, 
The income from this source was assessed under the 
head ‘business’ in the past. The assessee relying 
upon 8, 4, Income Tux Act, contended (1) that his 
income from coffee was not assessable as profits of 
a business ; (2) that it was within the second pro- 
viso to sub-s. (2); (8) that if any iacom> was as- 
sessable under sub-s. (1) it was only the residue 
left out of the sale proceeds after deducting the 
market-value of the green coffee and the curing and 
other charges; | 

Held, that the assesses was liable to tax under 
8. 4 (1) and no part of the iacome derived py him 
from the produce of his coffee estates in Mysore was 
exempt from taxation under the second proviso to 
s. 4 (2), of the Income Tax Act, as being income 
that had accrued or arisen outside British India. 
The assessee was carrying on a “ business " within 
the detinition of the word given by s. 2, sub-s, (4), 
and within the meaning of s. 10 of the Act, 
The profits derived by the assessee from 
his possession of land in Mysore was derived by 
means of a business: andthe fact that agricultural 
operations formed an element in the business did 
not render it any the less a buginesg, Qa the 
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other hand the mere circumstance that income was 
to be- placed under the head “ business" had no 
effect to negative its being “agricultural income” 
us defined by 8.2 (1) or “income from agricul- 
ture” under the second proviso tos. 4 (2). Bw the 
green colige itself could not be regarded as income, 
profits or gains within the meaning of the Act: 
it wag grown for purposes of sale ond in order 
that prolit might be earned. QOMMISSIONER OF INcoME- 
TAX, MADRAS v. 5. L. MATHIAS PC906 

s, 13., See Income Tax Act, 1922, s. 23 711 


—— sS. 13—Application of flat rate not proper 
when true income can be ascertained. 

. The application of a flat rate is not always 
proper when a truer state of the income can be 
ascertained without much trouble. COMMISSIONER OF 
Incomz-Tax UNITED & CENTRAL PROVINCE, LUOKNUW V. 
ACAHRULAL MUNNALAL Nag. 711 

5. 13—-Judgment under proviso to s. 13, to 
be properly exercised. 

The judgment of the Income-tax Officer under, 
the proviso to s. 13, must be properly exercised. 
It is misleading to describe this duty of the 
income-tax Officer as a discretionary power, 
COMMISSIONER oF JNCOMR-TAX, UNITED, & CENTRAL 
Provinogs, LUCKNOW V. AOusk0LAL MUNNALAL 

Nag. 711 
— $. 13—Mode of accounting may be perfectly 
regular but: not one regularly employed, 

A mode of accounting might be perfectly regular 
in the sense that it follows one ot the standard 
methods and yet not bethe one regularly employ- 
ed by the aésesses, and that is what is to be sesen 
under s, 13, Income Tux Act, UO0OMMISSIONEK oF 
INCOME-TAX, UNITED & CENTRAL Provinces, Luoknow 
v. ACHHRULAL MUNNALAL Nag. 711 
$8.13, 23—Under-valuation of closing stock 

in return is enough to attract provisions of s. 13 

—Duty of Lncome-tax Officer under s. 13, 

The under-valuation ot the closing stock inthe 
returns of account, by the assessee is enough to 
attract the profisions of s. 13, Income ‘Tax act, 
x cannot be 
determined from the accuunts, it is the duty of 
the Income-tax Officer to proceed under the latter 








half of the proviso to e. 18. But where Lue 
incume-tax Officer instead of making an assess- 
ment under proviso to s. 13 makes au assessment 


under s. z3 (3), the procedure is not according to 
the law. COMMISSIuNuR OF INOUMB-Tax, UNITED & 
UENTHAL PROVINOKS, LUCKNOW V. AOsHKULAL MUNNALAL 

Nag. 711 


$8. 23, 13-Income-taw Officer accepting 
account Wih respect to one commodity, though 
defective—Whether bound to accept account rearing 
to other commodity atsomS. 23, scope of, 

Where an Incume-tax Officer accepts accounts cf 
an assessee in respect of the truusuctious of Cer- 
tain commodity tuough they contained some de- 
fects, he is nub bound to accept the acevunts 
relating to other commodity also, 

Sectiuu 23, Income Tax act, 
of assessment and not with the computation of 
the income, protits uud gains tor the purposes of 
8s. AU, ik) und Lz. iv deals with tue return 
and oot primarily with the accounty, CoMMIsSIONSR 
OF IncomE-Tax, UNITED & UERTRaL PROVINOES, 
Lucknow v, AOHHRULAL MUNNaLAL Nag. 711 

8, 26 — Parinership— kte-constitution uf, 
reducing incidence of taz~~Heconstitution; tf bogus 

—Non-tntroductwn of new capital or jJatmre to 

value asseta—Presumption as tu gonuimences, 





deals with matters 
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it is open to any person toreduce the incidence of 
his income-tax in any legitimate way, and the mere 
fect that a re-constitution of the firm has 1educed the 
incidence of the tax is by itself no evidence that the 
re-coustitution is not real. ‘he fact that the new 
capital was uot introduced would be no material for 
holding that the 1e-constibutiun was not genuine, 
There 1s no statutory obligation forthe valuation of 
assets before a tirm can be re-constituted. The fact 
that after registration had been refused the firm 
reverted to their old constitution clearly raises 
no presumption or affordsany ground for supposing 
that a constitution must be a bogus arrangement; 
for, after their application tor registration is :ejected, 
there 1s no other courseopen to themthan to proceed 
with their business as the old firm, Messrs. Mo AM- 
maD MoasiN Mauna BAKHSH v. COMMISSIONER OF 
lncome-Tax Lah. 404 
~— 8, 28, “ancome,’ means assessable figure after 

legitimate deductions — Assessee deliberately 

clayming false deutictions— renalty under 3, 25. 

The word ‘income’ has been used in s. 28, Income 
Tax Act, ina much wider sense and it connotes 
the assessable figures arrived at after accounting 
for all the legitimute deductions and exemptions and 
consequently if any assessee furnishes any fulse parti- 
cularsaboutany item which 1s to be accounted for 
before the assessable figure is arrived at he brings 
himself within the clutches of the law. An assessee 
deliberately claiming false deauctiuns can, therefore, 
be penalized under s. 23, Messes. NaGIN UAND- 
S: IV AHAI V Commisstunzr OF JNGOME<TAK, PUNJAB 

Lah 397 
—— ~ S, 28 (1)—Income-tax Officer starting pro- 
ceedings under—aAssesyment made and tax purd— 

Lenutty order, tf can be passed. i 

Once the Lucome-tax Oficer sturts proceedings under 
sub-s, (1), vf s. 28, lucome Tax Act, within ihe time 
prescribed there, he is empowered to make an order 
imposing apenally unuer that sub-sechion even 
uiter Lhe ussessmeat order has been fioally made 
aud the tax been puid, Vir BHAN bane Lat v. 
CUUMMISSIONER OF INCUME-Tax, PUNJAB “kauh, 724 
man 88. 66 (2), 4—Guestion whether certain 

sums, although mos actuaily reserved tn Bravish 
inaia ought to be treated as constructively bu 
received, ts quesiton of law--Helu that under 
circumstances of the case interest on foreign 
securities could not be sard tv have been recewed 
in Bruish dndia and not ltuble 10 be assessed to 
encome-tax, 

‘Lhe question, whether or not the ceitain sums were 
actually received in British ludin, is w question of 
fact, but, 1f the sums were not actually received, the 
question whether they ought to be treuted us Guu- 
structively 1eceived is a quesbionof law. 

Tho asyessee company currying on business in 
British India had iuveskmenis in toreign countries, 
"Lhe income ou these investments was invested and 
1emaiued outside India and not aciualiy received au 
British Inuia. Inthe accounts .of the cumpduy the 
toral profits were showngat a sum of eight lacy 
odd rupees and in those total profits was unduubtedly 
included the interest on foreign investments, e‘lben 
Lhe pronts were dealt with bya declarytion or 
diviuend. ‘The dividend was in Lact paid by raising 
a loan ou the security ofthe reserve tund wuich was 
uvailable fur payment of dividend, and, im poifit of 
tact although this foreign interest was taken into 
uccount fur the purpose of ascertaining the amount 
of pros and the sum whicn should be appliedin 
payment of dividend, the actual sum was Dut used in 
payment of dividend. The question was whother the 
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amount .of interest on foreign securities could ‘ba 
treated as being received inor brought into British 
India and assessed toincome-tax: _ 

Held, that go long as income is invested and re- 
mains invested outside British India, and the in- 
vestments retain their character of interest received 
abroad, the interest could nob be said to have been 
received in India. The mere fact that the amount of 
the income had been brought into account in ascer- 
taining the profits for the yearand had been taken into 
account also in determining the amount to be paid 
in dividend was irrelevant, unless it was proved ihat 
this actual income had been received in India and 
applied in payment of dividends, COMMISSIONER oF 
Inoome-Tax, BOMBAY v. New INDIA Assurance Oo. 
Lap. s Bom. 814 
S, 66 (3)—High Court directing Income-tax 

Commissioner to state case and framing question- 

- Commissioner Jeeling some difficulty in stating case 

and asking to reframe question—High Court if 

can reframe it. ’ 

Where the High Court directs the Oummissioner 
of Income-tax to state a case and refer a question 
framed by it, but the Commissioner feels difficulty 
in stating a case, he can ask the High Oourt to 
reframe the question and the High Court can 
reframe it, if necessary, CoMMIssIoNER oF 1NCOME- 
TAH, UNITRD & CENTRAL Provinces, LUOKNOW v, 
AOHHRULAL MUNNALAL Nag. 711 


‘Insolvency— Adminisiration—-“Copy", meaning of — 
Must be wn connection with administration of estate 
‘—Copy asked by Official Assignee for different 

` purposes—Court-fee, payable. 

By copy is meant a copy necessary under the pro- 
vigions of some lawor rule having the force of law 
for some step in the administration cí the insolvent’s 
estate, Where, however,an Official Assignee wants 
copy for purpose unconnected with insolvent’s 
case, then he will be chargeable with the prescribed 
fees, dn the matter of 5, 5, Court FEES Act 

: Cal. 797 

————-Applicability of 3.4, Limitation Act UX of 
1908) and s. 10, General Clauses Act (X of 1004) 

`` to applications under insolvency Act. 

` By reason of the express terms of s, 29 (2) (a) of the 

Limitation Act, s, 4 of the Limitation Act upplies 

to applications made under the Provincial lusuivency 

‘act, Even assuming that 6.29\2) (a) uf the uimita 

tion Act doesnot apply s. 10 of the General Ulauses 

Act ‘applies. Section 4 of tne Limitation Act 

and s. 10 of the General Clauses Act embody 

the well-known principle: Actus curiae nemi- 
nem gravatit. (The act of the Ovurt shall pre- 
judiceno man). The circumstance that the Court 
was Closed on the last day of limitaticn cannot des- 





troy or impairthe right of the applicant to file his. 


application on the day the Uourt re-opens, DALKISAN 
v. BHANUPRASAD hag. 479 


Receiver—Order vesting property in Official 
Rectiver — Subsequent order uppornting uddinonal 
Receivers —First order not racated— Official 
Receirer, if can alone “maintain suits to recover 
estie of insolvent. A 
Where by an order of the Insolvency Court the pro- 

perty of the insolvent vests inthe Uficial keceiver 
and later onthe Court appoints two more persons as 

-additione! Keceivers without vacating the previvus 

order or méking another order vesting the properties 

in a body of three Receivers, the Official Keveiver can 
by himseif maintain suite to recover the estate of the 
uisolvent, BASHESHAR NaTu GOBLA, OFFIOIAL KECEIVER 

v Baw Nata Lah, 259 
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— Stay order by Oudh Court, whether binding 
on Cawnpore Court—Cawnpore Court staying 
proceedings in pursuance of such order, without 
acting under s. 36, Provincial Insolvency Act (V of 

1920)—If can re-open proceedings. 4 

The Chief Oourt of Oudh cannot passan order of 
stay of a case pending in the Court of the Insolvency 
Judge, Vawnpore, unless the direction of the Chief 
Court is confirmed by the Allahabad High Court. 
Where upon receipt of such an order the Gawnpore 
Oourt stays proceediogs, without being directed to 
act under s. 36, Provincial Insolvency Act, it ia 
authorized to re-open the proceeling stayed by 
itself, Munnu Lan » P. KK. BANERJI, Orion 
RECEIVER All. 75 
——tules. Ses High Oourts (Indian) Act, 1861 

24 & 25 Vie, Ob. 101,8. 15 ` 797 
Insurance —Fire— Warranty in policy that. no 

hazardous goods shall be stored in premises—That 
he can store one per cent. of such goods, tf can 
be contended by assured—fire occurring from such 
breach of warranty—Claim against company, . if 
can be had--Company taking possession of salvage 
and keeping tt for month, if estopped from contest- 
ing claim, 

Insurance policy is a document complete in itself 
The contra2t between the insured and the company 
is a policy. 

Woere in a fire insurance policy there is 8 
warranty by the assured that no bazardous goods 
will be stured by the assured in the premises, 
he cannot plead that he can store one per cent. of 
hazardous goods on the ground that under the terms 
on which fire insurance companics generally do 
business or according to other rates of premium or 
according to warranties in force at other times or 


allowed by other companies one per cent. might 


have been allowed. > 
And if the assured commits breach of the war- 
ranty and the premises are destroyed by tire, he 
will. not be ensitled to any claim against the com- 
pany, (oho. Dn 3 
Were in such a policy there is no clause relat- 
ing to salvage, the mere fact that the company takes 
. Month does 
not Operate as an estoppel against its pleading'that 
the assured cannot make a claim under the policy. 
ABDUL Masiv v, Motor Union LNsurancy Co., LTD, 
Lah. 35 
— Life insurance— Committing -suicide in itself 
not creme in dndia—Condition that policy to de 
void if assured committed suicide within one year 
of existence of policy—Suicide committed after 18 
months — Assignee of policy, whether can recover 
amount dus UNQET polrcy. 
The cummibting suicide in itself is not and can- 
not be regarded asa crime in India. In this res- 
pect the English Common Law is inapplicable to 





‘India as the criminal law of India is the creation 


of Statute. : 

Where owing toa condition in a policy of insur- 
ance, the policy is to become void if tne person 
assured causes his own death betore the pulicy has 


been ` in existence for one year and the 
assured kills himself after a period of about 
18 months, a person tv whom the policy has 


been assiyued by the assured is entitled to recover 


“from the insurauce Uompany the amount due under 


the policy. NoRTLERN INDIA InsuRance CO., LTD. V. 

Kanuaya Lab j £ Lah. 210 

——. Life insurince—Issuing of policy on basis 
of agutements in proposal jorm— Siatements ‘proved 
tobe untrue Policy, tf can be avoided, 


vol, 116] <. 
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If a life policy is issued on the basis of statements 
made-in a proposal form and made in what is called 
a ‘personal statement’ to the medical examiner, then 
if those statements eventually prove to be untrua, 
other things being equal, the policy would be avoid- 
ed ALLIANZ Uno STUTTGARTER Lire Insurance 
Bank, Lrb. v. Hemanta Kumar Das Cal, 554 
———- Life insurance rule of Company that 

proposer above age of 45 to give proof of his age 

before consideration of proposal by Company— 

Proposer above such age furnishing such proof— 

His age admitted as correct by endorsement on policy 

—Company whether can, on maturity of policy say 
`- that his age was different. 

Where a proposer above the age of 45 yearsis 
required by the rulee of the Insurance Company to 
give proof of his age before his proposal of insurance 
is considered by the Company, and a proposer who is 
above such age has accordingly furnished proof of hia 
age and the Company accepts it as sufficient and by 
an endorsement on the policy admits that the age 
stated by the proposer ig his real age; the Com- 
pany is not entitled subsequently, when the policy 
becomes mature to say that the age of the proposer 
was something different from what he had stated, 
ALLIANZ UND STUTTGARTER Lire Insurances BANK, LTD. 
v, Hemanta Kumar Das Qul. 554 


Interpretation of statutes 
See Bengal Land Revenue Sales Act, 1859, s, a 


2 
Sze Presidency Towns Insolvency Act, 1909, s. k A 


Decree not set aside—Validiiy—Change in 
law after passing decree— Decree, when affected by 
suck change. 

A decree passed by a Court of competent jurisdic- 
tion remains a good decree until it is reversed or set 
asideon appeal. Such a decree cannot automatically 
become invalid merely because since the passing of 
the decree the law has been changed unless there is 
some clear provision in the new enactment tomake it 
applicable to suits and appeals which were then 
pending. BIBI Baalma v., BANK oF Braz, LTD. UHAPRA 

Pat. 383 

Judge cannot get round clearly worded 
statute. 

Itis not for Judges, where the words are clear, to 
attempt to get round a statute, NAMAN v. UTTAM 

Lah, 285 
Language of section clear—Court should not 
indulge in surmises. 

Where the language of a section is clear, it is not 
for a Court to probe into the mind of the Legislature 
orto indulge insurmises. GAMARALI v. TULSI 

Nag. 54 

Preamble. 

It is no doubt a principle of construction that the 
Preamble of an Act can be invoked for removing an 
ambiguity in an Act, butit is equally a well-settled 
principle that the Preamble cannot be invoked for 
creating an ambiguity inthe Act. JNANENDRA Nata 
NANDA v. JADU Nata Baneest Cat, 718 


Principles—Court giving particular meaning 
—Statute re-enacted and left untouched- Intention 
—Duty of Court. 

When a provision of the law has been given a 
particular meaning By the Courts, afd it is raenacted 
or left substantially unaltered after amendment, it 
may be assumed that the Legislature has accepted the 
view taken by the Court. 

Per Beaumout, C. J.—Of course, it is 
question” that Judges have to deal with 


heyond 
the 
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law ag they find it, and must give effect to any 
enactment of the Legislature. The fact that a 
Judge thinks that a particular enactment is 
irrational or unfair, is irrelevant, provitled the enact- 
ment is in such clear terms as to admit ofnodoubt 
as to its meaning But a Judge, construing an Act 
of Parliament, is nota mere automaton whose only 
duty is to give out what he considers to be the 
primary meaning of the language used. A Judge 
must always consider the effect of any construction 
which he is asked to put on an Act of Parliament, 
and if he comes tothe conclusion that a particular 
construction leads to a result which he considers 
irrational or unfair, he is entitled, and indeed bound 
to assume that the Legislature did not intend such 
a construction to be adopted, and to try to tind some 
more rational meaning to which the words are 

sensible, JIMPEROR v SoMABHAI GovINDBHAI 
Bom. 588 FB 
Term defined in Act~Same meaning should 

he given to it in Act. h : 

Where a term has been defined in a statute, it must 
be given that meaning throughout the statute unless 
some provision makes it clear that for certain pur- 
posesthe term must be given another meaning. 
In re Pagssortam Das v. OFFIOIAL LIGUIDATOR, 
Gorakarur ELroTtRIO SUPPLY Co, LTD. All. 458 
-Value of headings in interpreting sections. 

In diferent parts of the Act there are to be found 
classes of enactments applicable to some special. 
object, Such enactments are in many instances 
preceded by a heading, special no doubt in one 
sense, as addressed tothe object or purpose, but 
where not otherwise provided for, general in its 
application to the enactments passed to accom- 
plish the object. These various headings are not 
to be treated as if they were marginal notes, or 
were introduced into the Act merely for the purpose 
of classifying the enactments. They constitute an 
important part of the Act itself. They may be 
read, not only as explaining the sections which 
immediately follow them, as a preamble to a 
statute may be locked to, to explain its enactments, 
put as afiording, a better key to the construction 
of the sections which follow than might be afforded 
by a mere preamble. Bacuv MALLIKARJUNA Rao v, 
OrrioraL RECEIVER, KISTNA _ Mad, 135 
irrigation — Raiyatwari | land — Irrigation | of 

registered wet land by raiyat by customary source 

until Government makes eficient alternative provi- 
sion—Right to—Government altering source and 
causing diminution in supply—Haiyat, if entitled 

to damages. , 

While the Government is entitled to supply water 
from such source as it thinks proper, this right is 
subject to the condition that the raiyat who is 
entitled to get water for his registered wet fields 
gets hisaccustomed supply of water. Consequently 
a declaration made by the Uourt thatthe ravyat is 
entitled to irrigate his fields from a customary 
source until the Government makes an efficient 
alternative provision, is in accordance with law. 

Where inthe above cafe the Government alters 
the source af supply thereby causing diminugion in 
the accustomed supply, rae Pat is Wee Tis aa 

SEORETARY OF STATE v. MUNIAPPA HE 
damages, 8 "Mad, 351 
Judgment—Remarks —Imputations and matwwes 
wa by High Court on Subordtate Judge 

deprecated. h 

Their Lordships regretted that the High Court 
should, in their judgment, have cast imputatione upon 
the motives and reasoning of the Subordinate Judge. 
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They deprecated the use of criticism of and imputa- 
tions upon the honesty ofan inferior Court expressed 
in language which may tend to prevent that Uourt 
from forming gnd expressing an independent view of 
the result of the evidence brought before it, specially 
when the evidence was susceptible to two opposite 
interpretations. MAHBUB SINGH V. ABDUL Aziz Kean 
PCG 386 
Judicial Officers’ Protection Act (XVIII of 
1850), 5. 1—Magistrate having power to issue search 
and seigure warrant making order of seizure of oil 
‘tins alleged to contain adulterated stuff without 
issuing such warrant—Order sent for execution to 

Sub-Inspector of Police, who executing it— Order, if 

illegal or without jurisdiction—M agistrate and Sub- 

Inspector if protected by s.1—Magistrate if also 

protected by s. 270 (2), Government of India Act, 

1935 (25 & 26 Geo. V Ch 42). 

The word “jurisdiction” in s, 1, Judicial Officer's 
Protection Act is to betaken in the sense of gutho- 
rity or power toactin the matter and notin the 
sense of authority or power todo an act in a parti- 
cular manner. Even ifthe order of a judicial officer 
is not within the limits of his jurisdiction, he would 
still be protected, if at the time of making the urder 
he believed in good faith that he had jurisdiction to 
make the order, 

Where therefore a Magistrate who has power to 
issue an order for search and seizure under a. 96, 
Criminal Procedure Code, on receiving a complaint 
that the plaintiff was selling adulterated oil and 
ghee, issues an order for search and seizure of oil tins 
from the plaintiff's shop, without issuing a search 
warrant in the prescribed form, believing in good 
faith that he could exercise his power under s. 96 by 
making such order; this irregular or illegal exercise of 
power does not imply that the order itself was with- 
out jurisdiction and he is protected by s, 1, Judicial 
Officer's Protection Act. The Sub-Inspector of Police 
who executes such order is also protected by s,1 as 
he is bound to carry out the order of the Magistrate, 
the order being within the jurisdiction of the Magis- 
trate in the sense that he had power to pass it. The 
Magistrate is further protected by 9,270 (2), of the 
Government of India Act as while making the order 
the Magistrate acted or at least purported to act as a 
servant of the Orown, SEWALRAM AGARWALA V. ABDUL 
Magrp Cal. 671 


Jurisdictlon—Burden of shewing jurisdiction is on 

plaintiff. e 

The burden of proving the want of jurisdiction is 
not onthe defendant. It is for the plaintiff to 
allege specifically and prove how the Court has 
jurisdiction. A bare statement that the cause of 
action arose within its jurisdiction is certainly not 
enough. Dasa E. KRISANIAH OHETIY v. KALAVALA 
Peppa NARAYANAPPA Mad, 824 





-Oivil Court. Sre Crown Grants Act, 1895, 
8.3 : 718 
Land Acqulsition Act. dl of 1894). Ses Civil 


` Procedure Oode, 1808, s. 60 443 
* s. 29— ApportionMent, method of— Land 
subject to lease—Total amount of compensation 
should be divided between lessor and lessee in 
proportion of value of their interest. 4 
As between lessor and lessee the acquisition should 
not place either party in a better or a worse positon 
than “he wasabefore the acquisition. The acquisition 
transforms the property into a certain sum of money, 
but the rights of the parties relatively to this sum 
ought to be the same as they were with reference to 
the property. Where a property is subject to a lease, 
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theoretically speaking, the total compensation fòr the 
property should be the sum total of the compensa- 
tion payable in respect of the interests of lessor and 
lessee. lf the total compensation is not, however, 
arrived at by separately calculating the interests of 
lessor and lessee, the amount should be divided 
between them in such proportions as would represent 
the value of their respective interests. It must follow 
on this basis that whatever is obtained by one party, 
the other takes the balance, and this ensures to each 
peymentofthe proportionate value of his interest. 
Inan apportionment between lessor and lessee, it 
ought not surely to make adifference whether the 
lessor’s ortne lessee’s interest is first valued and 
paid for, Thisis sometimes overlooked, and what is 
often done is that instead of dividing the total com- 
pensation between the lessor and the lessee in the 
proportion of their respective interests, either the 
lessor’s or the lessee’s interest is first assessed and 
then, after deducting the amount so assessed, the 
balance is handed overto the other. Such a method, 
however, may obviously lead to unfairness and in- 
justice as between the parties, the party getting the 
tirst slice, so to say, out of the compensation being 
placed in a position of undue advantage as compared 
with the other; such a method, therefore, is wrong. 
SURENDRA Natu SARKAR v, FYARI ChABAN LAW 

Cal, 913 
Land tenure—“Kashtkar” and “kasht,” whether 

exclude tenure-holder—Words and phrases. 

The terms kasht and kashtkar are generally used 
with reference to ratyats, bub they are after all 
mere general expressions implying that the land is 
in direct cultivation of the person described as 
Lashtkar and do not necessarily suggest that such 
a person cannot be a tonure-hulder, SoMESc war NATH 
BING v, RAGHUBANS LAL Pat. 495 

Service tenure — Chaukidar jagir for 
chaukidari work, grant of—4emindar, if can 
resume it. 

Where a jagiris a chaukidar jagir granted to 
the village chuukider in his capucity of chaukidar 
for services which aie in their nature essentially 
public services and not private to the zemindar, 
the office is of a public nature and is not liable to 
resumption at the instance of the zemindar. Even 
if the zemindar had been accustomed to demand 
certain private services from the chaukidar, he 
would not be entitled to resume the chaukidurt 
land merely because those private se:vices were 
no longer :endered so long us the holder of the 
land was the chaukidar of the village. lt may be 
true that when the chauxtdar receives pay from the 
chaukiuart fund, the juytr becomes Liable to resump- 
tion, bus that resumption can only be made m 
accordance with the piovisions of kart g of act VI 
of 18,0, and u suit for resumption of the chauki- 
dart land onthe ground that the chauktdar receives 
his remuneration in another way would not be 
cognizable in the Oivil VUourts, Baser MALIK 29, 
BATYABADI OTA bat. 372 
Landlord and tenant—Grove—Whether grove cast 

its characier as such—Nature and quantum of evi- 

dence required—Whether question of Law. 

The natwe and quantum of evidence required 
to prove that what was once grove land has 
ceased to rebain' that character is a question of 
law. Where a Court bas misdirected itself on 
this point, itis impossible to maintain its finding 
of fact: = 

Held, after considering the evidence that the 
grove win question lad dost its character as such 
and thas tue mere fact thatthe defendant had 
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planted some new trees did not help him. CHANDRA 
Buan SINGH v. HUBBA Oudh 882 
———— Lease—Construction — Tenant agreeing to 
deliver to landlord quantity of paddy stipulated.in 
lease—Held, there was no covenant that rent would 
be paid out of crops produced on land leased— 
Landlord held had no charge on crops for rent. 
Where a tenant ina lease of land executed by 
him undertakes to cultivate the land, reap the crop 
and deliver to his lan lord the quantity of paddy 
stipulated, this does not mean that the lessee 
covenanted that the rent would be paid out of the 
crop actually produced on that land by him. The 
undertaking can be regarded only as an assurance 
that the rent would he paid. The landlord, there- 


fore, has no charge on the produce of the land for 
the payment of rent, KARUPASAMI GouUNDAN v. 
Ovata Konpama NAIOKER AIYAN Mad. 509 





Relationship — Relationship governed by 
patta between parties—Record of Rights, if can be 
considered to find out the nature of relationship. 
When once it is determined that the relation- 

ship between the parties ig governed by a patta 

of a certain date, the rights are governed by it and 
depend on its proper construction and not the 

Record of Rights. 

But where the patta does not rebut the Record 
of Rights, it stands to reason that the relationship 
between the grantor andthe grantes is not governed 
by the patta. Tixarr SRINIBAS HUKUM Sinai DEO v. 
Lat Narain SINGH Pat.194 
Settlement of tenancy—Value of property 

more than Rs. 100 — Registered deed, if essential — 

Notice of cjectment, if necessary before ejecting 

alleged tenant—Non-registration of settlement, if 

made good by acquiescence or estoppel on part of 
other. 

If tho property in question is worth more than 
Rs. 100, valid settlement requires a registered deed. 
The absence of a registered deed cannot be made 
good by acquiescence or by estoppel. Theimplied 
tenancy is no tenancy at allso as to entitle the 
alleged tenant to notice before ejectment. SatBa 
Perasan SINGA v. OHAMRBU Past Pat. 362 


Suit for ejectment—Land within zemindari— 
Production of genuine rent receipts by defendants— 
Defendants have right to remain on land. 

Where the lands, in suit for ejectment are admitted 
to bein village within the ambit of the zemindart 
of the plaintiff, the onus is on the defendants to prove 
their tenancy. But if the rent receipts produced by 
the defendants are genuins, it must follow that they 
have proved their right to remain upon the lands 
If the receipts were genuine, it must be, not merely a 
recognition of some tenancy but of a ratyat: tenancy, 
and the question whether occupancy right has been 








acquired would then depend upon the surrounding 


circumstances in the case andif the person to whom 
receipts have been granted is able to show that he 
has been in continuous and unbroken possession for 
the statutory period, he would acquire rights as an 
occupancy raiyat. Ma:astr Das v. Unit Narain 
VERMA Pat. 849 
Legal Practitioner. Szz Criminal trial 532 
——— Allegations against, amounting to criminal 

charge—Proper procedure is to prosecute him cri- 

minally before proceeding under Legal Prac- 

litioners' Act. . . 

In cases where the allegations against a Legal 
Practitioner amount to a criminal charge, the proper 
procedure is to prosecute the accused criminally in 
the first instance before bringing proceedingæunder 
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the Legal Practitioners’ Acs. Otherwise the accused 

is likely to be prejudiced inasmuch as these are 

summary proceedings inthe nature of a summon 
trial, PMPEROR v. SACJINDRA Nata MoULIK 

Cai. 456 

Conviction of —Case sent to Bar Council 

for enquiry into his conduct—Duty of Bar Coun- 

cil—-Whether it can justify action of legal prac- 

titioner—Disciplinary action. 

Where a legal practitioner has been convicted 
of a criminal offence and his case is sent for 
an enquiry by a Tribunal of the Bar Council 
into his conduct with a view to seeing whether 
he has done anything which seems to indicate the 
necessity of taking disciplinary action against him, 
the Tribunal should merely record the fact that 
he had been convicted of an offence and ask him 


. to show cause why no disciplinary action should 


be taken against him. The Tribunal cannot go 

further and justify the action of the legal 
practitioner. In the matter of U Kun, Bar -AT-LAaw 

Rang. 592 

Criminal proceedings against Counsel finally 

concluded—Presumption as to their correctness~~ 

Subsequent enquiry as to whether disciplinary 

action should be taken against him—Question to be 

determined. 

When criminal proceedings are taken against a 
Pleader or an Advocate and finally concluded, they 
must be taken to have been rightly decided and 
the question to be determined in a subsequent 
enquiry as to whether the Advocate or Pleader 
ought to have disciplinary action taken against 
him is whether, upon a perusal of the facts and 
circumstances disclosed in the evidence in the 
criminal proceedings, his offence has been one im- 
plying a defect of character which unfits him to 
be a Pleader or Advocate, Such a defect of 
character normally involves moral turpitude. In 
the matier of U Kun, Bar.-at-Law Rang. 592 

Misconduct. Sse Bar Councils Act, 1926, 

s. 10 398SB 

Right to put questions in cross-examination, 
to discredit witness—-He is entitied to put questions 
within limits his good sense might dictate—LHvi- 

dence Act (I of 1872), ss. 146, 118. 

Considering the provisions of ss. 146 and 148, Evi- 
dence Act, and also bearing in mind tne fact that 
unlike in England the privilege of a Counsel in 
India is qualified, there can be no question that. a 
Oounsel or Advocate, provided he has*iustructions, 
has a large amount of discretion in the matter of 
putting questions in cross-examination, in the in- 
terests of his client, in the interest of justice, and 
in order to discredit the witness he is cross-exa- 
mining, the Advocate is entitled to put questions 
within the limits his good sense might dictate or 
indicate. Rev. Fat.zR P. MESARIO v. Rar RAMANI 
Monan BANERJEN Banapug, Apvooats Cal. 25388 

Witness—Counsel, if can give evidence. 

A. Counsel is not incumpetent to give evidence, whe- 
ther the facts to which he testifies occurred betore or 
after his retainer. Asa general practice, it is un- 
desirable that, when a matter to which Counsel 
deposes is other than formal, he should testify either 
for or egainst the party whosecase he is conducting. 
Moot Ras v. MaNusaR LAL Lan. 235 
Legal Practitloners Act (XVIII Of 1879),8 13— 

Mere negligence does not found petitiog for profes- 

sional misconduct —There is nothing unprofessional 

in Pleader employing unregistered clerk, 

Mere negligence on the part of a legal practi- 
tioner does pot found a petition for professional 
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misconduct. There must he moral delinquency -in 
addition to negligenes. There is nothing unpro- 
fessional in a Pleader employing an unregistered 
clerk. The lgw allows a Pleader to hava two re- 
gistered clerks, but does not insist that any clerk 
should he registered. In re GONDIKOTA SaTYANARANA- 
MURTY PANTULU GARU, PLEADER, Cr 1cacoLe 

Mad. 917 SB 
Letters Patent (AIL), cl. 27 — Applicability — 

Judges of Division Bench hearing first appeal dis- 

agreeing either on point of law or fact — Proce- 

dure to be followed, whether one under cl. 27 or 
that laid down in s. 98, Civil Procedure Code (Act 
V of 1°08). 

Where two Judges comprising a Division Bench, 
hearing a first appeal have disagreed either in law or 
in fact, the procedure to be followed is that laid down 
in cl. ?7 of the (All) Letters Patent and not that laid 
down in s. 98, Civil Procedure Code. 

Clause 27 of the Letters Patent (AIL) governs the 
procedure in case of disagreement in first appeals as 
well as Letters Patent Appeals. RAJENDRA KISHORE 
Sayr o Nanp PRASAD All. 683F B 


Letters Patent ‘Rangoon’, cl, 13 — Certificate 
under obtained upon representation that important 
point of law is involved — Appellate Court should 
not allow Counsel to abandon point of law and to 
recanvass matter on facts alone. . 
When a certificate is obtainedfrom a Judge under 

cl. 13 of the Letters Patent in a case upon the repre- 

sentation that there is a point of law of some im- 

portance involved and the case then comes before an 

Appellate Court - the Oourt ought not to assent ton 

procedure whereby the appellant’s Counsel abandons 

the point of law and desires the whole matter to be 
re-canvagsed uponthe facts, it being apparent that 
there would be no appeal upon the facts alone and 
that no certificate would have been granted by the 

Judge unless the applicability of the supposed point 

of law had been urged before him. Ma Puaw v. 8. B, 

Dorr Rang. 772 


Limitation—JI7 can be extended jor altered by agree- 
ment or consent, 

Fer Sharpe, J —It is impossible for parties by 
consent or agreement to extend or alter the period of 
limitation; parties cannot waive the statute. A. T. N. 
A. T. CHOKALINGAM CHETTYAR v. A. K. R.M. M. N. M. 
N NARAYANA CHETTAR Rang. 20 

Judgment-debtor askedto deposit certain sum 
within fiftten daya from certain date—That date, 
af should be excluded, 

It is desirable for the sake of uniformity that the 
same interpretation should be given to an expres- 
sion occurring in a judicial order as would be 
given to it in a statute unders.9, General Olauses 
Act 1837. Hence where in an execution of a decree 
judgment-debtor is asked to deposit a sum within 
fifteen days from a certain date, that date has to be 
excluded. FAMOrANDRA Govinp UNAVNE v. Laxman 
SavLeRaM RONGHE Bom.,78 
——-—*~ Mortgage—Stipulation in bond that in 

default of payment ofginterest for three years 
whole amount would be recovered—Interest paid 
after eleven years—Morigage suit brought after 
twelye years from payment of interest ~Fresh 
period held could be computed from date of payment 
of interest but default clause could not be revived 
and suit was time-barred. 

There wik a stipulation inthe mortgage bond 
executed on April 14, 1910, that the mortgagee would 
be entitled to realise certain amount by way of 
interes very year and in case three years’ jnter 
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est was nobso paid, the mortgagee would be'entitl- 
ed to recover the whole amount by sale of the 
mortgaged property. No ivterest was paid as 
agreed upon and the payment of interest was for 
the firsttime made on December 28, 1991, when a 
bond for certain amount was executed by the 
mortgagors in favour of the mortgagee for interest 
due upto April 14, 1921, No interest was paid 
subsequent to this period and on April 15, 1936, 
the mortgagee instituted the suit for recovery of 
the mortgage amount by sale of the property mort- 
gaged. To bring the.suit in time it wassought to 
avail of the three years’ default clause in the mort- 
gage bond : 

Held, that the default took place during 
the first three years andthe cause of action arose 
on April 14, 1913. Subsequent payment of interest 
merely gave the mortgagee a fresh start but the 
terminus a quo could not be altered. The mort- 
gageo, therefore, had only twelve years from the 
date of the bond dated December 28, 1921, within 
which tosue, and as he did not sue within that 
period, his suit was clearly time-barred. A fresh 
period of limitation could be computed from the 
time when the payment was made and no question 
of further extension of time bya period of three 
years, as provided in the case of original default 
arose in this case. BHAGATRAM v. RALLA Ram 

f Lah, 597 
Limitation Act (IK of 1908)—Applicability of, to 
proceedings under Workmen's Compensation Act. 

The Limitation Act does not apply to proceed- 





ings under the Wotkmen's Compensation Act. 
BALAMAT v. DENG, East INDIAN RAILWAY Cal. 810 
— 8. 
Suz Insolvency 479 
Sez Limitation Act, 1903, s. 20 668 


8.5—Mistaken advice of Counsels when 

justifies extension of time—Held, that Counsel did 

not act in good faith and no extension could be 

granted, 

Mistaken advice of Oounsel is not sufficient to 
justify extension of time being granted under s. 5, 
Limitation Act, unless the advice was given in 
‘good faith’ that is with due care and attention. ` 

An appeal was preferred to the District Judge 
under the advice by a Counsel. The value of the 
subject-matter of the suit, however, clearly showed 
that the appeal lay to the High Oourt and not to 
the District Judge. The appeal was once dismissed 
for default and the respondents pointad out in their 
application opposing the restoration of the appeal 
that no appeal lay to the District Judge, In spite 
of this the appellants persisted in proceeding with 
the application for restoration of their appeal before 
the District Judge. The Counsel for the appellants 
did not even then take the trouble of examining 
the question whether an appeal lay to the District 
Judge. The appeal was subsequently presented to 
the High Court but it was time-barred by then. 
The Counsel did not give any reasonable explana- 
tion in his affidavit as to why he considered that 
the appeal lay to the District Judge and not to the 
High Court : 

Held, that the Counsel with whose advice the 
appeal was preferred to District Judge did not act 
in good faith and no extension could be granted 
under s. 5, Limitation Act, AMRIT Lan v, Proon 
OrAND + z Lah 510 

8. 5—Suficient cause—Ex parte decree— 

Appeal against —.Time spent in proceedings to get 

ex parte decree set aside, if can be excluded in 

computing limitation for appeal, 


e he appealed to the District 
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The defendant in the suit was absent on the day of 
hearing on January 24, 1934, and his Pleader stated 
that hehad no instructions. Upon that the Judge 
after recording ths evidence of the plaintiff, passed a 
decree against the defendant ex parte on February 
13, 1934. On February 27, 1931, the defendant 
appliedto have that decree set aside. But his applica- 
tion was rejected on July 9, 1934. Against thatorder 
Court on August 10. 
The appeal was dismissed on September 14, 1934. 
On September 29, 19314, he appealed to the Dis- 
trict Court against the ex parte decree on the 
merits: 

Held, thatthe appeal was on the face of it time- 
barred. The fact that the defendant took proceedings 
to setaside ex parte decree, did not constitute 
sufficient cause within the meaning of s. 5. It was 
perfectly opento the defendant to prefer an appeal 
against the ex parte decree, on the merits whilst 
he was prosecuting his application to have the 
ex parte decree set aside. Jorrpa LIMBAJI KANA- 
SRENAVAR V, RAMAPPA JOTIBA KANAS IENAVAR 





Bom, 307 
8.14, Segu Limitation Act, 1908, s, 20 
666 
mamm § 18, Sex Companies Act, 1913, s. 235 
504 


~ —— $5.19, 2O—Acknowledgment —Endorsement 
on pro-note ‘paid on aje Rs, 10° held, was ac- 
knowledgment — Whether it must be shown that 
payment was made withexpress declaration that it 
var. one of interest, before Court can regard it as 
such. 
A promisor made an endorsement on the back of the 

promissory noteexecuted by him for Rs. 2,141, ‘paid 

on aje Rs. 10° which was followed by his signa- 


ture ; 

Held, that the endorsement meant that the promisor 
had not paid in full the amount due and was 
therefore an acknowledgment of liability and a fresh 
period of limitation must be computed from its date. 

Per Mackney, J., in order of reference-~No doubt 
when any payment has to be proved, it must be 
established whether the payment was a payment of 
interest as such ora payment of part principal, but 
it is not necessary that it should be shown that when 
the payment was made, there was an express declara- 
tion on the part cf the person making the payment 
that if wasa payment of interest before the Court 
can regard it as such. The payment need not be ex- 
pressly stated to be a payment of interest: it’ is 
sufficient to show that in fact the payment was a 
payment of interest. Where therefore circumstances 
(such as the amount paid being very much less than 
the amount of interest due) indicate that the payment 
was a payment of interest, it must be taken to be 
such, View of minority in Uday Pal Singh v, Lakhmi 
Chand, 58 A. 261, U Tun Mauna». L. Au CHov 

Rang. 869 

S. 20—Payment by debtor—No specification 

whether it is towards principal or interest —Ap- 

propriation by creditor towards interest— Whether 

payment of interest as such or part payment of 
principal. 

Where money is paid by a debtor without specify- 
ing whether the payment is towards interest or to- 
wards principal, leaving it to the option of the 
creditor to appropriate it as he likes, and the creditor 
appropriates it wholly towards ifiterest due, there is 
neither a payment of interest as such nor a part- 
payment of the principal within the meaning of s. 20, 
Limitatign Act, Bar Havasu y, Isup Muga Pari 

Bom, 844 
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——— 88, 20, 4, 14—Endorsement of payment 
after limitation but during holidays of Court— 
Whether gives fresh start of limitati on—Distinct 
tion between ss. 4and 14, pointed oyt. 

An endorsement of payment made at the back of a 
pro-note more than three years after its execution but 
during the holidays of the Oivil Oourts which 
had begun prior to the completion of three years’ 
period does not give a fresh start of limitation under 
s. 20 read withs. 4, Limitation Act, 

There is a marked distinction in form between s. 4 
ands. 14. The language employed ins. 4 indicates 
that it has nothingto do with computing the pres- 
cribed period. What the section provides is that 
where the period prescribed expires on a day when the 
Court is closed, notwithstanding that fact, the ap- 
plication may be made onthe day that the Court re- 
opens: go that there is nothing in the section which 
alters the length of the prescribed period ; whereas 
in s. 14, and other sections of similar nature in the 
Act, the direction begins with the words: ‘In com- 
puting the period of limitation prescribed for any 
application’ certain periods shall be excluded. There- 
fore where there is ground for excluding certain 
period under s. 14, in order to ascertain what ig the 
date of the expiration of the prescribed period, the 
days excluded from operating by way of limitation 
have to be added to what is primarily the preecribed 
period. PURAN OHAND v. ABDULLAH All. 668 


~ 88, 20, 21—Debt by manager — Partition— 

Atknowledgent by one—Debt, if kept alive against 

others—Pro-note by manager~-Remedies open to 

ereditor—Joint liability of Hindu undivided 

family for family debt, whether debt within s 20, 

The joint liabilities of the members of an undi- 
vided Hindu family for a family debt, is not a 
debt within the meaning of s 20, Limitation Act, so 
that one member by making a part payment can 
keep the debt alive against all the others. 

Reading ss. 20 and 21 together, therefore, it can- 
not be held that the members ofa joint family are 
for the purposes of s. 20, “ persons liable to pay 
the debt “ when the debt in question cannot be 
levied from them personally, but is merely recover- 
able by the sale of the joint family property, on 
foot of a decree made to that effect. Much less then 
are the said members“ persons liable to pay the 
debt" when by reason of partition the joint family 
has disappeared and the debt is recoverable mefely 
by sale of the property got at partitipn on foot ofa 
decree made against those divided members, the operas 
tion of which decree is contingent on their . till retain- 
ing possession of the said property or some of it, 
PANGUDAYA PILLAI V. UTHANDIYA PILLAI Mad, 243 


Sch |, Art. 14—Suit for declaration of 
plaintiffs’ and defendant's shares in touzi~—Art, 14 
af applies. 

Where the plaintiffs bring a suit fora declaration 
substantially to theeffect that plaintifis’ share in a 
certain tougi should correspond to three annas six 
pies of the original estate (and not less) and that the 
defendant's shave should correspond to one anna (and, 
not more’, the plaintiffs are not asking for setting 
aside anycact or order of an officer of Goverament in 
his official capacity within the meaning of Art. 14, 
limitation Act, nor is it necessary for them to do so, 
The plaintiffs will not be able to recover rents accord- 
ing to their share now established until they get that 
share entered in the register kept inthe Collector's 
Land Registration Department but they cannot get 
that done by an order or precept from the Oivi) 
Oourt, and they may quite easily be able to getit 
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done in the Oollectorate, armed with the necessary 





declaration from the Civil Court. Deant Sao v. 
Bisaoun Prasap SINGA Pat.633 
Sch. |, Art. 36. Sez Companies Act, 1913, 

e. 235 . 504 


Art. 39. Sze Limitation Act, 1908, 
Sch. I, Art. 115 _ 49 
———— Art. 52—More debts than one, due 
— Payment not specifically, appropriated— 

Appropriation, proof of. 

If more debts than one are due and a payment 
is made which is not specifically appropriated, it 
is a question of fact in respect of which debt the 
payment wasmade. This appropriation need not be 
proved by any express declaration of the debtor at 
the time of the payment but any expression used 
by him, either before or after that time, or any 
other circumstances from which it may be inferred 
that the payment was intended to be appropriated 
to any particular debt or debts, or was made on 
account of all the debts collectively will be suffici- 
ent for the purpose, If the evidence shows that 
the payment was made on account of all, it will 
prevent any of the debts being barred by statute. 
SUKHDEO Prasad BALDEO Prasap v. J. MIG.. ARI 

Nag. 50 
a Art. 62—Assignment of  decree— 

Subsequent annulment on insolvency of assignor 

Suit by Official Receiver against assignee to 

recover money received by assignee in emecution of 

decree—Article applicable. 

If a man receives money which at the time he 
receives it, he is legally entitled to receive, he 
cannot be said to be receiving it for the use of 
some one else who may subsequently be declared to 
be entitled to the money by some judicial deci- 
sion. 

Where a decree-holder is adjudged insolvent after 
he has assigned his decree and the assignment ia 
annulled and the Official Receiver files a suit to 
recover from the assignee whatever money he 
has actually collected in execution of the decree 
which has been assigned to him, the suit is governed 
by Art. 62, Limitation Act, even in respect of the 
money recovered between the date of the assign- 
ment andthe date of annullment. No distinction 
can be made between the period from the date of 
assignment to the date of annullment and the period 
subsequent to that order 5, M. R. SZANMUGHAN 
Orbrtiar v. OFFIOTAL Receiver, WEST TANJORE 

: . Mad, 448 
——— Art. 85— Mutual obligations and 
+ intention to set-off must be shown—No proof of 

express contract needed. 

In order to apply Art. 85, Limitation Act, it must 
be established that there have been mutual obliga- 
tions and that it was the intention of the parties that 
such obligations would be set-off against each other 
It isnot of course necessary that there should be 
direct evidence of a contract as such a’contract can be 
gathered from the surrounding circumstances, 
BASBESHAR Nata Gorra, OrrictaL Receiver w Bafs 
Nata Lah, 259 
Art. 91-—S#it by lady to set aside 

deed executed under misrepresentation af person 

holding fiduciary position—-—Burden to’ prove suit 
time-barred. 

Where a lady brings a suit to set aside a certain 
deed ezecuted by her under misrepresentation and 
undue influengs of a person in a fiduciary position 
with her, the burden to prove, that her suit is outof 
time and that she had definite knowledge of the facts 
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which constituted fraud or misrepresentation, at a 
date beyond the statutory period, is heavily on such 
person. Ratisa Braz y. S. MUSTAFA Rang. 83 
Sch. |, Arts. 109, 120—Suit for profits of 

immovable property against co-heir in occupation— 

Article applicable, 

Article 109, Limitation Act does not apply toan 
action claiming profits of immovable property against 
a person who is inoccupation ofland asa co-heir but 
Art.120 applies to sucha suit as no special time is 
prescribed by any other Article. U Aune Myint v. 
Daw MYA Rang. 475 
_— Arts. 115, 39, 120— Municipal . 

Committee holding cattle fair on land of another 

for several years—Agreement to compensate land 

owner, if implied—Suit for compensation-~Article 
applicable. 

From the fact that a Municipal Committee con- 
tinues to hold a cattle fair every year on the land 
of another, an inference can be drawn that there is 
an implied contract between the owner of the land 
aad the Committee thatthe latter should pay to 
the owner and that the owner should allow the 
Committee to hold the fair. 

Oonsequently where the owner files a suit against 
the Committee for compensation not received, the 
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suit will be governed by Art. 115 and not by 
Art, 39 or Art. 120, Limitation Act. MUNIOIPAL 
Lak. 49 


Commitrer, AMRITSAR v. KANSHI Ram 

——-—. — Art, 120--Suit by certain Muham- 
madans in representative capacity for declaration 
that certain land is graveyard and for injunction 
directing defendants to remove buildings erected 
thereon— Article applicable. 

Oertain Muhammadan residents sued on behalt 
of all the Muhammadans residents of the Mohalla 
for a declaration that certain property is a grave- 
yard and for an injunction directing the defend- 
ants to remore the buildings erected by them on 
portions thereof: 

Held, that asthe acts of the defendants amount- 
ed to ouster of the plaintiffs from the use of the 
common land which was reserved for specific pur- 
pose, 4, e, for graveyard, the suit was governed by 
Art. 129, Limitation Act. Mosammap Din v, MoHAM- 
MAD DIN Lah. 125 
— Art. 123-—-Claim for profits in 

immovable property of deceased—Article 123 if 

applies, ° 

Article 123, Limitation Act, does not apply to the 
claims of profits in estate of a deceased person in 
respect of movable properties. U Aune Myinr 2, 





Daw Mya Rang. 475 
—~—— Art, 125, Ser Hindu Law 643 
——— Art, 125 — Scope of — Whether 


restricted to reversioner—Suit by member of pro- 

prietary body to declare alienation by widow void 

Article 125, if applies., 

Aiticle 125, Limitation Act, is not by its wording 
restricted to suits by reversioners, There is no 
justification for importing the word reversioner in 
this Article which does not occur there. Oon- 
sequently the Article governs the suit by certain 
members of the proprietary body of the village to 
declare thatcerlain alienation by a widow shall not 
affect their reversionary rights, NAGINA v. Bisanr 

Lah.270 

er Art. 134-A—Mahant of idol granting 

permanent lease im 1909— Lessee * obtaining decree 

for possession —Suit by successor of mahant in 

name of idol in 1935, for permanent injunction 

restraining lessee from dispossessing him—Suit 
x #s 
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held governed by Art. 13i-A — Initial onus of 

proving suit to be in time held was on plaintiff — 

Injunction held could oniy be granted after he gets 

transfer of i909, set aside. 

In 1909, a permanent lease of the temple property 
was granted totne defendant by the mahant of an 
idol, The defendant obtained a decree for posses- 
sion of the land in suit, ln 1935, the successor of 
the mahant who had granted the lease sued in the 
name of idol represented by him, for a permanent 
injunction restraining the defendant from disposses- 
sing the plaintiff from the land in dispute : 
` Held, thatia the case the substantial relief claimed 
by the plaintif was to set aside the transfer of immov- 
able property made by his predecessor in the year 1909, 
and the suit consequently fell under Art. 131-A, Limi- 
tation Act. It wus for the plaintiff to indicate in 
his plaint as to when he came to know of the 
transfer and to establish that he had come to know 
of the transfer within 12 years of the institution of 
the suit. ‘he plaintiff would be entitled to the 
permanent injunction prayed for by him only after 
he succeeded in setting aside the transfer made in 
1909, THAKARII MAHARAJ V. KUSHI Ram Lah, 787 
———— Son. |, Art. 134-A— Suit by Hindu idol 

restraining transferee from former mahant from 

disturbing plaintiff's possession —-Limisation for— 

Time, however, hetd does not runin defence if suit 

is by transferee against idol. 

Where a Hindu idol institutes a suit against a 
transferee by a former mahani, restraining him 
from disturbing the plaintiff in its possession, 
what the plaintiff idol aske for isnot only an in- 
junction but setting aside the transfer, and the 
suit is, therefore, governed by Art. 134-A, Limita- 
tion Act. If, however, the transferee files a suit 
against the idol, no period of limitation would ruu 
against the idol in its defence. THAKAKJI MAHARAJ 
v, KHUSHI Rau Lah. 806 
-= Arts. 142, 144—Suit based on title 

and dispõssession—Article applicable—Suit based 

on title and alleged permissive occupancy—Article 
applicable, . ` 

The dispos:ession referred toin Art. 142, Limi- 
tation Act, is a forcible dispossession or ouster 
and the discontinuance referred to in that Areke 
being interpreted ejusdem generis with possession, 
means something of the nature of an abandonment. 
So, where a suit is based on title and dispossession, 
Art. J42 or Art. lig, will apply as the case 
may be, for, a plaintiff may failto prove title and 
yet prove possession within twelve years aud win 
his suit, Where, however, a suit is based upon 
title and an alleged permissive occupancy, Art. lid 
applies. ARABJGANGLU V, PangALsaau YAKUBALIS art 

i dind 690 
Art, 166—drt. 166, applicability of. 

Article 166, Limitation act, extends tu all ap- 
piications for setting aside a sale under s. 47, Civil 
Procedure Uode, and isnot limited to applications 
under O., XX1, rr. 89, 90 or Yi. But Art. 166, 
must be confined to cases where the sale is void- 
able only and not void, NIRODE KALI uy UsUUDHURY 

















V. HARENDRA NATS UHUUDbURY Cai. 540 
——— Art, 174. See Civil Procedure 
Gode, 1908, O. KAI, r, 2(3) 20 








Art. 181; Ses Civil Procedure Code, 
1908, 5. 47 ` . 540 
mar Art. 182—Appeal entertained and 
heard—Ordér dismissing appeal even on ground of 
tngompetency inlaw ia final judicial order. 
-Obtter~*lt may bo that tor purposes of Art. 182 
an appeal may not be a proper or a cofapetent 
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appeal. But once it is entertained and heard by 
the Appellate Court, the mere fact that the final 
order dismisses the appeal on the ground that it 
is incompetent in law is nonetheless a judicial 
crder which tinally disposes of the appeal. Propyor 
Cooma TAGORE Vv. MATHURA Kania Das Cal. 62 

Sch, 1, Art.182. See Limitation Act, 1908, 

Art. 185 $ 288 
ea Art. 182 (2)—Appeal neither regis- 

tered nor numbered due to depiciency in court- fee 

—Deficit not paid within time allowed—Oraer 

rejecting appeal, whether decree—If gwes fresh 

start for limitation. 

Where a memorandum of appeal is presented to 
the Appellate Court but it is neither registered nor 
numbered as aon appeal and the memorandum 
being insufficiently stamped, tha Uvurt allows time 
to put in the deficiency and the deticient cvuit-iees 
not being paid in time the appeal is rejected, the 
order rejecting the appeal has not the elect of the 
decree and does not deal with the appeul at all 
which has not yet come into existence. It amounts 
merely bo thin boas we appeliaat has not complied 
with the conditions under which alone he was com- 
petent to file an appeal and, therefore, the posi- 
tion is exactly the same as if nv appeal has been 
tiled. The oruer, therefore, does not give a fresh 
start for limitation, Propyvor Coomar TAGORE v. 
Mat..ura Kanta Das , Cal. 62 
——— -Art, 182 (5). Sse Execution 995 














of notice under Civil Procedure Uoue (Act V of 

1908) O. XXI, r. 22—Whether  step-in-aid of 

execulton. i : : 

An application for issue of a notice to judgment- 
debtors under O. XXL, r. Zz, Vivil rrocedure 
Code, is a step-in-aid’ of execution and the order 
made ou such an application jurnishes a staruug 
point for limitation under Art. 182 (5), Limitation 
Act. SuspgamManyam ‘Tiaumuaueu v.‘l. H., NARAINA 
TIRUMURUPU : Aad., 525 
a Art. 182 (5)—~Article shouta be 

construed liberadly in favour of  decree-holder— 

Decree-holder dytng ajter passing of decree on 

September Y, lvzb—Lemntwn by his nephew on 

October 15, 1928, for execution, praying thut' he and 

widow of his uncle be brought on record und decree 

be executed for their, joins venept— Widow not oniy 
denying enphew's right but praying that she alone 
be brought on record as sole representative - of 

. deuree-hoider and decree should be exctused sor her 

sole benefit— Petion dismissed on April lo, LYzy— 

Subsequent application by widow jor execution on 

December 23, 19dL—Previous petition held couidbe 

deemed inlaw as ihut of widow and subsequent 

application was in time, 

‘he provisions of Limitation Act should receive 
afairavd not too technical a cvastruction. tis 
language ought not to be strained in favour of the 
judgment-debtor who has not puid lis debt aud the 
words should be liberally interpreted iu iavoyr of the 
decree-holder, 

Alter having obtained ea final decree on mo: tgage 
on September 9, 1926, the decree-holder died anu un 
October 10,1928, the nephewof the decree®bulder 
preseulted a petition alleging that tbe decressamount 
belonged jointly tu bis uncle and Limself, and pray- 
ing that poth he andthe widow of tue decree huluer 
should be brought on the record as the degree-hofuer's 
representatives, andthe decree suould be executed 
for their joint benetit, The widow ot the decrae- 
holder by way of answer filed a cuuntel-atlidavit, in 
whigh she not only denied that the applicant nay 








- Art, 182 (5)—Application for issue - 
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any sort of interest in the decree but also requestetl 
that she should be brought on the record as the sole 
representative and that the decree should be executed 
for her sole benefit. The application was dismissed 
on April 15, 1929. The widow then filed a petition 
for execution of the decree on December 23, 1931: 

Held, that in view of the prayer in the affidavit by 
the widow the previous application by the nephew 
could be deemed in law as that of the widow and the 
subsequent petition was therefore in lime. Korra 
ANNAPURNAMA V. MAKKU VENKAMMA Mad, 749 

Sch. |, Arts.183, 182—District Judge does 
aot become High Court by virtue of powers conferred 
by 8. 164, Companies Act (VII of 1913), for purpose 
of Art. 183—His order under s. 164—Article 
applicable. 

To a payment order passed by the District Judge 
under powers conferred by s. 164, Companies Act, 
Art. 183, Limitation Act, has no application. The 
only Article applicable is Art. 182, By reason of 
s. 164, Companies Act, the District Judge has the 
same jurisdiction and the same powers as the 
High Court. But the District Judge does not, for 
the purpoee of Art, 383, Limitation Act, by virtue 
of s 164 become the High Court. Panwa Lat JAIN 
v., JAIN BANK OF INDIA, LTD., LAHORE Lak. 288 


Madras City Civil Courts Act (Vil of 1892), 
ss, 3,5(1)—S. 3, scope of—Suit transferred to 
City Civil Court, if can betried by it—If can 
try small cause suit transferred to it. 

Section 3, Madras City Civil Oourts Act, merely 
sets forth the purpose for which the Madras Oity 
Civil Court was to be established and cannot be 
read to mean that the Madras City Civil Court after 
its establishment would not be competent to try 
and dispose of suits that were transferred to it. 

Section 5 (1) of the Act gives the Judge of the City 
Civil Court power to try and dispose of any suit 
cognizable by the Small Cause Court. The City Civil 
Judge is competent to try and dispose of the Small 
Cause suit ifit is transferred to him, G. M. RAJULU 
v. N.Govinpan NAIR Mad. 287 


*. Madras Court of Wards Act(! of 1902),s 49 


—“ Property of ward” whether includes property of 

institution of which wardis only manager or 

trustee. ` 

The expression " property of a ward" in s. 49 and 
otheys, of the Madras Court of Wards Act, cannot 
includé property of an institution of which the ward 
is only a manager or trustee, Ar, L. N, Rm. Ar. 
SEVUGAN OHETTIAR Y. SRIMATHU MUTHU VIJAYA RAGHU- 
NATHA DOBAISINGAM Mad. 880 


Madras District Municipalities Act (V of 1920), 
$8. 3 (25), 93—Person having house in Municipa- 
lity living there from April 1 to 7 and September 
9 to 30 —He informing Municipal Commissioner 
kis intention to remain absent from April 7 to end 
of August — House not let out during absence— 
Person held liable to profession tax. 

Petitioner had a house m Coimbatore where he, 
ordinarıly lived and he actually lived in the Munici- 
pality from April 1 to 7 and trom September 9 to 30. 
Between April 7 and September 9, he was absent at 
a hill station. Before guling to a hill station he in- 
formed the Municipal Commissioner that he’ in- 
tended to be absent from April 7 till about the end of 
August. He had not let the house to anyone else 
during his absence: 

Held, that the person was at liberty to return to his 
house at any time and cculd not be said to have 
abandoned his intention of returning by signifying 
his intention to be absent for some time. He was, 
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therefore, Hable for profession tax. VENKATAOHALA 

MUDALIAR v. COIMBATORE MUNICIPALITY Mad. 499 

s$. 83— Property not chouliry when tax 
accrues, ts liable to tax even if it had been choultry 
in past, : 

lf the property is a choultry when the tax 
accrues due, then the tax cannot be levied If it 
is not a choultry on that date, being used for 
other purposes, then the tax is leviable even 
though in the past the property has been a choultry 
and might become one again in the future. The 
mere use of the income from property as an endow- 
ment of a choultry will not clothe the property 
with the character ofa choultry. RasgauMuNDRY 
MUNICIPAL COUNOIL V. TRIPURARI MILLAYYA 

Mad. 753 

s, 93. Sez Madras Distriot Municipalities 

Act, 1920, s. 3 (25) 499 

—ss. 177, 339—S.177, applicability—Whe- 

ther restricts action to present owner—Person to 

whom notice under 3,177, is sent, parting with 
ownership—Convictton of, when proper. 

Far from s. 177, Madras District Municipalities 
Act, restricting the action to the present owner, it 
clearly intends to have application only against the 
person who entered into the contract under s. 176. 
If by reason of parting with the ownership an 
accused person to whom a notice has been sent under 
8,177 is unable to comply with the order, then on 
general principles a Criminal Court would doubtless 
refuse to convict, ifit is shown that the person has 
been prevented in any way from complying with the 
terms laid down by the Municipality. VAIYAPURI 
Cuzrriak V MUNICIPAL OOMMISSIONER, SALEM 

x Mad, 266 


Madras Estates Land Act (I of 1908), ss. 30 (1) 
(b), 168 (2)—Settling of fair and equitable rent— 
seen Officer, if bound by limitations of s. 30 
(1) (b). 

The words “and shall have regard to the pro- 
visions of this Act for determining the rates of 
rent payable by a raiyat,” in sub-s. (2) of s. 168, 
Madras Estates Lands Act, can only apply to the 
provisions of the Act which have general applica- 
tion Proviso (b) of s. 30(1) merely applies when 
the land-holder seeks enhancement of rent on the 
ground that there has been a rise in the average 
local prices of staple food crops. In settling a fair 
and equitable rent under s., 168, the Revenue Officer 
ig not bound by the limitations of =. 30 (1) (b). 
Royts oF GARABANDA V. ZAMINDAR OF PARLAKIMEDI 

Mad. 416 

Madras Gaming Act (Ill of 1930), s. 3~—Gaming 
house restricted to particular section of public— 
Whether common gaming house. 

A common gaming house can include any gaming 
house in which there was any restriction on its use 
by avy section of the public. In re K. M.T. T, 
KALANDAIVELU UHETTIAR Mud. 123 

88.3, 6, 5—Accepting rent for building used 
for gaming—Whether amounts to making profits— 

Warrant under s.5~Finding of instruments of 

guming— Whether proves that building is used for 

gaming—Conviction, if warranted. 

Although there may not bs any independent proof 
that any person makes a profit from gambling or from 
the use of the room for gambling, yet the mere tind- 
ing of cardsand instyuments of gambling in a house 
searched or warrant, issued under s. 5, Madras 
Gaming Act, is evidence that the room was used for 
gambling and that some-person was deriving & profit 
from it, x $ , 

Even theugh there is nosuch presumption ‘ot guilt, 
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there is nothing in the Act which prevents a Magis- 
trate convicting upon that evidence alone. In accept- 
ing rent for the uss of a building for gambling, 
which the rentor knows is being used for gambling, 
he is making a profit from the gaming. In re K.M. 
T, T. KULANDAIVELU OHETTIAR Mad. 123 


"5. 6—Presumption under s. 6—Hvidence as 
to “proper information" — Presumption, if can be 
raised under Evidence Act (I of 1872), 9. 114 (e). 
Before the presumption under s. 6 can be availed 

of, there need not be some evidence for the prosecu- 
tion that the warrant was issued unders 5 upon 
proper information, suficient to lead a Magistrate to 
believe thas the room in question was used as a com- 
mon gaming house, Presumption raised under 
B. 114, Illus. ie), Evidence Act, that judicial and 
official acts have been regularly performed should 
be here applied. It would be against public policy 
in most cases if the prosecution were compelled to let 
in evidence in regard to the material on which a 
Magistrate acted. If the nature and the sourceof 
such information were not concealed, the Police 
might be unable in future to obtain information at 
all, In ve K. M. T. T. KULANDAIVELU Onerriar 
Mad.123 
Madras Hereditary Village Offices Act (Ill of 

1895), 88,13, 21,23-—-Claims to village office— 

Only Revenue Courts have jurisdiction— Decision of 

Board of Revenue in second appeal is final and 

has force of decree—Such decision even if contrary 

to law, Civil Court cannot canvass its correctness. 

A claim toa village office can be decided only by 
Revenue Courts under ss, 13 and 21, Madras Here- 
ditary Village Offices Act. It is, therefore, clear 
tbat the Board of Revenue has not only jurisdiction 
to entertain and dispose of the second appeal, but 
also the Board is the only authority in fact which 
can entertain such a second appeal in such matter. 
No separate suit would lie in a Civil Court in a 
case of a viliage office and when the highest Court 
of appeal, so far as this subject-matter is concern- 
ed, has decided a particular claim in a particular 
way, it is final, and it isnot open to any Civil 
Court to canvass the correctness of such an order. 
The order ofthe Board has the forceof a decree 
and it is the decree of the final Court of Appealin a 
suit of this kind, Even if the decision of the Board 
of Revenue is contrary to law, it is not competent 
to.a Oivil Court to declare that such a decision is 
contrary tolaw. CuANDALAVADA VENKATA SUBBAYYA V, 
SEORETARY (F STATE For INDIA Mad. 534 
S, 23—Appeal before Board of Revenue if 

can be decided without hearing parties. 

The rules of procedure governing the hearing of 
suits and uppeals under the Madras Hereditary 
Village Offices Act, framed under s. 20, cl. (4) of 
that Act, do not require that the Board of Revenue 
ehould hear either the appellant or his Counsel 
before disposing of a second appeal. This rule of 
procedure cannot be regarded as ultra vires, The 
Board of Revenue having jurisdiction to decide a 
second appeal under s. 23, Madras Hereditary 
Village Officers Act, has jurisdiction to decide it 
without giving the parties an opportunity of being 
heard, CHANDALAVADA VENKATA SUBBAYYA V SECRETARY 
oF Stara FOR INDIA Mad. 534 


Madras Marumakkathayam Act (XXII of 
1933),8. 38—Share of junio? member in tarwad, 
if can bg attached in execution of decree for 
personal debts against him.. 

Jn 


der the law of partnership, a partner can- 
„Bot witlont the consent of his co-partnergealienate 
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His share so as to introduce a stranger but it is 
oper to a creditor to seize and sell his share 
and the same principle would be applied to the 
shares in a joint undivided estate ‘without unduly 
interfering with the peculiar rights of the co- 
parceners in such an estete. Thus the foundation 
of the right of a creditor to seize the share of a 
co-parcener restson the fact that hehas a right to 
claim partition and convert his share in 
the joint prop2rty into separate property, 
Section 38 of the Madras Maramakkathayam Act 
having conferred in unmistakable terms upon a 
member who constituted a tavazhi, the right to 
demand partition and have his share in the joint 
estate converted into a separate estate a creditor 
is entitled to attach and sell his share. Thero 
has been a deliberate departure from an altera- 
tion made by the Legislature of the previous 
state of the law by the conferment of this right 
of partition, and once this right is conferred, all 


the necessary lega! consequences must follow 
therefrom SuBRAMANYAN TiRuMURUPU v T B. 
NARAINA TIRUMURUPU Mad, 525 


Madras Prohibition Act(X of 1937), 5. 4 <1) (a) 
and (l)—~Person possessing and offering for sale 
illicit liquor—His undivided son offering bottle to 
father's customers along with father—Futher alone 
held guilty under s. 4 (1) (a). 

An accused who was a toddy renter possessed 
and offered for sale illicit liquor but no actual sale 
took place, The accused had an undivided son aged 
about 19 years, and the evidence against him was 
that he offered a bottle to his father’s customers 
along with the father: 

Held, that the father was guilty under s. 4 (1) (a), 
and not under s 4 (I) (i). The son was nob guilty 
under s. 4 (1) (a), as the evidence did not warrant a 
finding of possession by him, PUBLIO PBUSEOUTOR v, 
PERIANNA QouNDAN’ Mad, 944 
Madras Survey and S8oundariesAct (IV of 

1897), Sep Civil Procedure Oode, 1908, s. 80 880 
Madras Village Courts Act (| of 1889), 58. 15, 

25~—Village Court—Nature of suit to be determined 

by~Defendant purchasing sarees at particular 
place— Whether carries on business at that place— 

Provisions of Civil Procedure Code, cannot be 

applied to determine jurisdiction under Act, 

A perusal of s. 15 of the Madras Village Courts 
Act, would show thatthe village Courts cad only 
entertain ube suits which are tiled dgainst | persons 
who either reside within the local limits of their 
jurisdiction atthe time of the commencement of 
the suit or carry on business or personally work 
for gain within those limits. No jurisdiction hag 
been conferred by the Act on village Oourts in cases 
other than those mentioned above. 

The mere statement by the defendant that he 
purchased sarees at a particular place, does not 
show that he was carrying on business there, 

Village Court is special tribunal different from 
the ordinary Courts of the land, which hes been 
brought into being by the Madras Village Oourts 
Act, and one must l@k to the specific grounds 
given in the Act itself which would confer jurisdic- 
tion on the tribunal The general provisions con- 
tainéd in the Code of Civil Procedure cånnot be 
extended to.tha village Courts and cannot be per- 
mitted to be added to the provisions contained in 
s. la ofthe Act. Dasa E, KetsoNtspeCnktTY v. 
KALAVALA PEDDANARAYANAPPA Mad. 824 
Malicious prosecution—" Malice", whether means 

personal spite. . 

. The malice: which is- essential in actions for 
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malicious prosecution does not necessarily connote 
personal spite or ill-will, but only means an - in- 
direct and improper motive rather than a desire to 
vindicate the Jaw. Tararat Karim v, MALIK ABDUL 
KuHALIG Pat 619 


Plaintiff, if should prove his innocence 
Plaintiff accused of offence which defendant claims 
to have seen him commit—Acquittal on mertts-- 
Presumption ag to innocence and reasonable and 
probable cause. 
In an action for malicious prosecution, the onus of 

establishing that the defendants had no reasonable 
and probable cause of the prosecution lies on the 
plaintiffs. At the same time, it is not right in cases 
of thie kind to call upon the plaintiff to prove his 
innocence, for the foundation of the action is only 
that the proceedings complained of terminated in 
favour of the plaintiff, if from their nature they 
were s0 capable of terminating, Where, however, 
the accusation against the plaintiff was in respect 
of an offence which the defendant claimed to have 
seen him commit, and the trial ends in an acquit- 
tal on the merits the presumption will he not only 
that the plaintiff was innocent, but also that there 
was no reasonable and probable cause for the ac- 
cugation, Tavarat KARIM v. MALIK ABDUL KHALIG 

Pat, 619 
Question, who amongst defendants was 
responsible in setting law in motion— Answer 

depends upon circumstances of whole case. 

Incases of an action for malicious prosecution, the 
question as to who among the persons impleaded 
was responsible for plaintiff's prosecution, is one of 
substance, The answer must depend upon the whole 
circumstances of the case. The mere setting cf the 
law in motion is not the criterion, Tanarat Karim 
v. MALIK ABDUL KHALIQ Pat. 619 


Mesne profits— Reversal of execution sale—Mesne 
profits in favour of tenant and against landlord 
decree-holder — Mesne profits, if include rent 

ayable by tenant. 
here as a result of a reversal of an execution sale, 
mesne profits are’ allowed against a landlord decree- 
holder and in favour of a tenant, such mesre profits 
should not include the rent payable by the tenant to 
the landlord. Such rent is liable to be deducted from 
the mesne profits, Kuns KUAR v. BRIJ MOHAN PRASAD 
wo. Pat. 277 

Minor—Guardian appointed by Court—Petition on 
behalf of minor should be filed through guardian. 
Where a guardian ad litem of the minors has 

been appointed by the Court, any petition on their 

behalf should be filed through that guaidian and 
not through anyone else. The petition on behalf of 





the minors filed through their mother and not 
through the guardian is not entertainable. Hem 
Raz v, Kem CHAND All, 449 


Mortgage. Sze Attestation 
- Construction — Mortgage held 
usufructuary, . 
Where in a mortgage deed the mortgagor says, 
. 1 have now mortgaged with possession and pledged 
the entire property...", the transaction does not 
amoun’ to a usufiuctuary mortgage, ‘pure and 
simple. .Wa:.ID-uD-Din 9, Max: an LAL All. 177 
——— _'stoppel—Mortgagor, if can say that he is 
not in possession of property, 
A mortgagor is estopped from asserting that he is 
not in possessicn of the property mortgaged. Japu- 
natu MITRA y, Issn dua Pat.198 
Mortgagee, whether under duty to recover 
hig money as soon as possible—On failure, right to 
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Mortgage—concid. ae a WS a 
interest, whether lost—Sub-mortgagee—No notice 
by him to mortgagor—Mortgagor can redeem mort- 
gagee—Money paid becomes property of mortgagee 
—Remedy of sub-morigagee. . 
A mortg gee isnot under a duty to recover his 

mortgage money as soon as possible and he does 

not lose his right to get interest if he does not do 

80, 

A sub-mortgages is not privy to the original 
contract of mortgage and unti! and unless he gives 
notice to the mortgagor, the mortgagor has got 
every right to redeem the mortgage and get rid of 
the liabilities thereunder. The money becomes the 
property ofthe mortgagee and he may pay it to 
anyone he likes. The sub mortgagee has a remedy 
in such circumstances against his transferor only, 
that is to say, the mortgagee and no one else. 
BHAG Onand Barnag Moot SINGH v. SUJAN SINGH 
NIRMAL SINGH Pesh, 344 (b) 
Suit on—Prior mortgagee assigning his rights 

under mortgage decree—-Assignment unregistered 

and, therefore, invalid—Rights of prior mortgagee, 

. if extinguished so as to entitle subsequent mort- 
gagee to claim decree free of mortgagee rights of 
prior mortgagee. ete k 
An assignment ofa mortgage decree is invalid, 

jf unregistered, But the want of registration will 

not extinguish the original rights of the assignor 

mortgagee anda subsequent mortgagee bringing a 





suit on his mortgage and whose mortgage is 
subject to the mortgagee rights of tbe prior 


mortgagee, cannot claim a decree free from 
the mortgagee rights of the prior mortgagee. Merely 
because the assignment by him is found to be in- 
valid for want of registration, his rights cannot be 
held to have disappeared, Propiuss BANK or NOGT,.ERN 
INDIA, Lip. v. Ram KISHAN Lah. 278 
Usufructuary — Nature of rights of mort- 





agee. 
fhe rights of a usufructuary mortgagee taken as a 


whole forma very large and important part of the 


bundle cf rights which constitute ownership. It is 
nota wholly correct description of euch rights to 
Bay that what a usufructuary mortgagee is entitled to 
is to retain possession of the property as security for 
the debt until he is redeemed. He is entitled in fact to 
the fullest enjoyment of the property aud has the right 
to exclude all others including the owner from jts 
possession and enjoyment. He may not be the absolute 
owner of the property, but for all practical purposes, 
he may well be deemed to be the owner thereof while 
he is in possession. Thefact that the property in 
his possession is open to redemption by the owner is 
quite irrelevant for the purposes of determining the 
nature of the property. lf the mortgagor transfers 
what intheeye of the iaw isincluded within the 
meaning of immovable property, the subject of the 
tranrfer must retain ils character even in the hands 
ofthe mortgagee. FATEH Sines v. RAGuUBIR “ABAI 
AL. 12 5B 
Motor Vehicles Act (VIH 01" 1914),s 11 (2), (h), 

(b—Bombay Motor Vehicles Rules, r. 21—W hether 

comes under cl. h) or cl. (i) of s. 11 (2)—Rule, 

if ultra vires—Authority ean specify and prohibit 
vehicles carrying load above certain weight. 

Rule 21, Bombay Motor Vehicles Kules, comes 
under cl. (i) of s. 1L 12), Motor Vehicles Act, and 
ig not framed under cl. (4). The-rule isnot ultra 
vires. 7 i 

When r. 21 speaks of a specified clfss or classes 
of motor vehicles, wlat is meant obviously is 
specified by the authority who is given eowet to 
prohibit, that is to ssy, the Ovommissioner of 
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Police ‘or the District Magistrate as the case may 
be. Further, thereis no reason why the authority 


should not specify and prohibit motor vehicles 
carrying a load above a certain weight. EMPEROR v. 
Vinavak MAHADEV HABBU Bom. 599 


8.15-A—Accused must know that lorry was 

overloaded. i 

The wording of s. 15-A and the general plan of 
the Motor Vehicles Act, show that the burden is on 
the prosecution to show that the accused knew that 
the lorry was overloaded. Such knowledge could 
be proved by adducing evidence, that for example, 
the lorry had just left the owner's premises or that 
all the goods on the lorry had come from there. 
In re W. K. Daverasa MUDALIAR Mad. 117 
s. 16—U. P. Rules r, 8&€7—Held accused not 

at fault—Accused leaving person at spot of accident 
to carry injured person to hospital—Held elementary 
rule of rendering assistance was complied—~Police 
report made next day—Held no delay — Method of 
-ascertaining speed of motor car. 

During the night the car of the accused and an 
ekka came to a collision at the crossroads. The 
driver of the ekka could have seen the car approach- 
ing and if the driver had acted with any care what- 
ever, he would have waited until the car had passed 
the crossing. The car on theother hand had no 
knowledge that a vehicle was approaching and it 
approached the crossing at a reasonable speed. 
After the accident the accused left another man on 
the spot to send the injured man to hospital. The 
injured man did actually arrive at the hospital. The 
accused had leftthe place because his wife was sick 
and inhis report he had explained the matter in a 
greater detail. The report was made not until the 
next morning when he sent one report to the Superin- 
tendent of Police and another in the course of the 
day tothe Police Officer of the Police Station. 

Held, that the accident was solely due to the ekka 
neglecting the elementary precautions; 

Held, also that since the accused had left man 
on the spot to carry the injured person to hospital, and 
since he was actually so taken, it could not be said 
that the accused did not comply with the elementary 
rule to render assistance to the injured. 

Held, further, that the accused could not be said 
to have not complied withthe rule as to making 
report to the Police without delay. 

It is notoriously difficult to estimate the speed of a 
ear when the only source of observation is the car as 
it passes in the dark. 

When the witness says that the collision took place 
after the car had passed him, he should be asked 
how long after the car passed him he heard the 
crash. Another method of ascertaining the speed of 
the caris what wag the distance in which the car 
pulled up from the time the brakes were applied. 
W. K, WESLEY v. EMPEROR All.183 


Muhammadan Law—Conversion—Ceremony. 

Quaere.—Whether the performance of any cere- 
mony isessential beforea convert can be said to have 
embraced the Moslem faith. MAHBUB SINGH v. ABDUL 
Aziz KHAN P 0386 
~- Dower—Prompt dower. : 

A wife can claim prompt dower before consumma- 
tion of the marriage. Puxuras Braum v. HIDAYAT 
Aut Suan i Pesh. 182 
Guardianship—Female sincluding, mother 

when loses right of custody of child. 

A female influding the mother, who is otherwise 
entitled to the custody of a child, loses the right of 
custody ifeshe marries a person not related „to the 








GENERAL INDEX 


Ibo a 


Muhammadan Law -—conold, 


child within the prohibited degrees, for example, 
a stranger. Kunpan Begam v. AtsHa BEGAM 
Ali. 1003 
Marrlage — Exercise of option cancels 
marriage from date it took place ‘and not from 
date of exercise of option. 

By the exercise of the option of puberty, the 
marriage ceases to be a marriage and must be 
treated as having never taken place. AISIAN v. 
JODHA Raw Lah, 732 
- — Option of puberty — Sunni sect— 

Option is retained till knowledge of marriage is 

known to girl. 

Among Sunnis the rule of Muhammadan Law res- 
pecting the doctrine of the option of puberty is 
that a girl who is unaware of her marriage, 
when she attains puberty, retains her option of 
repudiation until she becomes aware of the marriage, 
and the option is prolonged until she is acquainted 
with the fact that shehas the right to repudiate 
the marriage; and she can exercise that right 
within a reasonable time thereafter. AISHAN v. Jopaa 
Rau Lah 732 
Wak — Creation of—Therz must be 

dedication of specific property. 

Whether a dedication was made or not isa ques- 
tion of fact, ta be proved in the same wayas any 
other fact, and it is for the Court to decide in each 
case whether the evidence adduced sufficas to prove 
the fact. Inorder to create a wakf, there must be 
a dedication of specific property tothe charitable 
purpose. 

Mere expression of intention of the deceased 
Muhammadan on the death bed of his pious hope that 
his gon would creat a wakf without declaring that 
any particular piece of land should be reserved for 
the site of the proposed mosque and building, or 
that the expe ses of their erection shoul 1 be met from 
any particular fund, held did not amount t> declara- 
tion of wakf by the decsased. Raurma BIBI v. 
MUSTAFA Rang. 83 
———Mortgagor creating wak? of property 

to save it from creditor within short time of 

mortgagee's demand for payment—Held, wakf was 
invalid and properties could be attached in execution 
of mortgage decree. 

Held, that the provisions of the wakf, which left 
the settlor in full control of the income for his - 
life, and made the entire profits after his deagh 
divisible among his beirs according to Muhamma- 
dau Law, taken in conjunction with bhe dates of 
(1) his mortgagee’s demand for payment, (2) the 
alienations of the other properties, and (3) the exe- 
cution of the wakfnama, clearly showed that the 
settlor's object was only to save his other property 
from the creditor. The natureof the dispositions 
made by him and the fact that he was not prepared 
to go into the witness-box to explain them, or to 
controvert the almost obvious implication of what 
he had done, led inevitably to the conclusion that 
the wakf was invalid andthat the properties com- 
prised in it could be attached and sold in execution 
of the mortgage decree. MOHAMMAD ISMAIL v. HANUMAN 
PARSHAD . P C476 
Negilgence. Bee Tort 2 359 
Novatjon. Ser Contract 754 
Oaths Act (X of 1873), 88. 8 to 11—Evidence 

under—Binding character —Hindu father suing or 

suedin a representative character whether.can 
bind his major and minor sons by special oath— 

Decree passed on such oath — Whether acts res 

judicata — Civil Procedure Code (Act V of 1908), 

s. 11, Expl. 6, 
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Under the provisions of as.8, 9, 10 and 11, Oaths 
Act, theevidence given by a person to whom the 
special oath has been administered at the instance of 
a party to a suit is, as against the party who offered 
to be bound by the special oath, conclusive proof of 
the matter stated, and prima facie that person would 
clearly be bound, and the decree following the taking 
of the special oath would clearly operate as res judicata 
between the party offering to be bound by the special 
oath and the party agreeing to and taking the special 
oath Buta party toa suit may be suing ina per- 
sonal capacity or in a representative capacity. Whe- 
ther heissuing in a personal capacity or in a repre- 
sentative capacity isa question of fact. But if he is 
suing in a representative capacity, there is nothing 
in the provisions of the Oaths Act which would 
not conclude not only the party offering to be 
bound by the special cath but also the persons whom 
he was properly representating in that litigation, 
unless it is alleged and proved that the party acting 
in a representative capacity was guilty of fraud or 
collusion or unless similar circumstances are proved 
to have existed vitiatine the binding character 
assigned to such an oath by the Act. 

Where a Hindu father is properly representing his 
sons and ig acting not only in his own interest but 
also in the interest ofall his sons and for their benefit 
he can bind both his major ns well as minor sons 
by special oath. Assent of the major sons to the 
representative character need not be express: it may 
beimplied. Consequently a decree passed in such a 
suit against the father on special oath, will be 
binding asres judicata under a 11, Expl. 6, Civil 
Procedure Code, on his sons TULSIRAM TUKARAM v. 
Toraram PANDU Bom. 867 


Oudh Rent Act (XXII of 1886', s. 108 (10), 
Proviso—Proprietor ejected as tenant by Revenue 
Gari Wih ehh can sue for possession in Civil 
sourt, 

If under s. 108 (10), Oudh Rent Act, an under- 
proprietor can litigate to establish his rights ag 
such in a Civil Court after he has been ejected by 
a Revenue Court, a fortiori a proprietor cannot 
possibly be deprived ofthat right. Consequently, 
where a proprietor has been ejected as a tenant by 
a Revenue Court, he can maintain a suit for pos- 
session in the Oivil Oourt. No doubt the Civil 
Court cannot set aside the decree of the Ravenve 
Couyt but it can, as indicated by the very frame of 
the proviso to.s. 108, cl. (8), give a decree for 
possession., Barsati v. SARJU Pragap Oudh 609 
Partitlon—Registration—List of property divided 

~-Ifrequires registration, Sem Evidence Act 

1872, s. 92 293 


Partnership. See Contract Act, 1872, s. 239 419 
Dissolution—Individual partners, when can 

sue for their shares of separate partnership assets, 
After dissolution until the accounts of the part- 
nership are completely settled, individual partners 
cannot sue for their share of any separate part of 
the partnership assets. Such a suit will be main? 
tainable where the partnership has been completely 
woud up andthe assets hae become available to 
the partnership thereafter, Sonun Ram-Muxut LAL 
Ovanp v? SEWA Ram Lah, 53 
Pedigree. See Evidence 950 
Penal Code (Act XLV of 1860),s8.34, 109 
302, 325—8. 34, applicability—Common intention 
of offence agually committed—Offence committed 
murder, intention being only to give beating — 
Persons not actually committing murder held gutlty 
under s, 325 read with 2, 109—Person causing 
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fracture and killing by lathi blow—Ojfence held: 
murder, 

Fection 34 was framed to meet a case in which it 
may be difficult to distinguish between the acts of. 
individual members of a party or to prove exactly 
what part was taken by each of them but the section 
is not restricted to such cases only andit can well be 
applied andhas been applied to cases, in which the 
offence was committed by cnly one of two or three 
persons who all had a common intention. The real 
test is the common intention. The “common inten- 
tion" referred to in s. 34 is an intention to commit the 
crime actually committed. Therefore only those per- 
sons can be held liable under s 34 who had a com- 
mon intention to commit the crime which was actual- 
ly committed. 

Where the intention of the accused was to give the 
deceased a beating with lathis, but one of them 
actually commits murder, others in reality abet an 
offence under s. 325, Penal Code, and are guilty under 
a. 325 read with s,109 and thongh the act of murder 
committed by one of them was done with the aid of 
others, itcannot be said that it was a probable con- 
sequence of the abetment on their part. 

A lathi isa lethal weapon and anyone who uses it 
on the head of another with such force as to fracture 
the skull must know that he is doing an act which, 
in all probability, must cause death and the offence 
is murder RAJA Ram v. EMPEROR ` Ouwdh 162 


———--ss 34, 302, 323 —Common intention— 
Common intention of party of accused merely to 
abuse opposite party for their insulting behaviour 
—Sudden fight ensuing subsequent to exchange of 
abus’, resulting in death—Common intention to 
commit murder tf can be inferred—Each participant 
only responsible for his acts— Conviction can be 
only under s. 323. 

Where from the circumstances it appears that 
the common intention of a party of accused was 
merely to abuse. the other party for their insulting 
behaviour and possibly to use fists and accordingly 
there was an exchange of abuse between the par- 
ties and a sudden fight subsequently ensued re- 
sulting in death of one of the opposite party, a 
common intention to commit murder cannot be in- 
ferred, The whole affair is one ofasudden fight 
jn which each participant is responsible only for 
the individual acts, which can be proved against 
him andthe accused in such a case cannot be 
convicted for any offence other than one under 
a. 848, Penal Code, Mian BINGAH Nann LAL v. EMPEROR 

Lah. 605 

———— ss. 40, 79—Local law declaring punishable 
breach of rule framed thereunder—Its breach, if 
offence under s. 40, 

Where a local law declares a breach of the rules 
made under its authority to be punishable, then a 
breach of such rules might constitute an offence 
within the meaning of s. 40, Penal Qode. Bux Moo 
MBAH Osowpry v. Tue KING Rang. 121 


ss, 40, 79— Person allowing coolies to work 
outside his licensed area does not act in good 
faith. , ; : 

A person who permits his coolies to work inan 
area which is outside the licensed area at a consider- 
able distance, cannot be said to be acting in good 
faith, i. e, with proper care and attention as dis- 
tinguished. from di#honestly or fraudulently. Rux 
Soo Mzau Ouowpey v Trt Kine | o Rang. 121 
————s. 52—Good faith, meaning of. i 

Absence of good faith within the meaning of the | 
Penal Oodp (si, 52 and 79), means simply caré/Sgsness 
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or negligence. Bux Soo Mean Ouowpry v. Taz Kina 
f Rang. 121 
—-——~ 5, 75. Sre Criminal Procedure Code, 1898, 

s. 439/1) 248 
ss 82, 40—Owner of motor bus, a boy of 

fire years, found guilty of offence under Burma 

Motor Vehicles Rules, r.7—Conviction held bad. 

Bection 40, Penal Code, governs s 82,and s 40 
says that in Obar, IV, Tenal Code, the word 
“ offence ° denotes a thing ‘punishable under the 
Penal Code, or under any special cr local law. 

A motor bus was found not fit to ply and so a 
“fit pass" was not issued to the owner which meant 
that registration was refused. Nevertheless, the 
bus was found plying for hire without being re- 
gistered ; so, the owner who was only 5 years old had 
been found guilty of plying it for hire without a 
license under g. 7 of Burma Hired Motor Vehicles 





Rules: 
Held, that the conviction was bad. Tan KING v, 
Ba Ba SEIN ‘Rang. 508 


——~—-8.109. SER Penal Oode, 1860, s. 302 348 


——~ 5, 120-B—Practice of adding charge under, 
where unnecessary is condemnabdle. 

The practice of adding a charge under s, 120-B in 
cases where it is not necessary, with the result 
that the jurors sit in the same trial as assessors is 
condemnable. ABDUL GArUR KOTWAL v. EMPEROR 

Cal. 637 

—~—~ $8, 120-B, 109, 116— Punishment for 

conspiracy--Acts done in furtherance of conspiracy, 
when can be separatély punished. 

The punishment for the offence ot conspiracy under 
s 120-B, Penal Code, depende upon whether the 
illegal ect hasor has not been carried out. In the 
former case the punishment will be in: accordance 
with s. 109, 2 e., it will be the same as for the offence 
itself. Inthe latter case it will be in accordance 
with s 116. When conspiracy is charged, therefore, 
it is always open to the prosecution to charge fur- 
ther that the illegal acts which were the object of 
the conspiracy have been carried out. Where in 
a case proof ig given that the illegal acts 
were done in furtherance of the conspiracy, the 
offence under s. 120-B is punishable under s. 109 and 
not under s. 116, But acts done in pursuance of the 
conspiracy cannot be separately punished unless these 
acts are separately charged and particularized as 
required by the Oode. 

The Magistrate has a discretion to order a 
separate trial. EMPEROR v. KARAMALLI GULAMWALLI 

Bom. 706 


—S.124-A—Article amounting in essence to 
nothing more than censure expressed in exaggerated 
and intemperate language on draft bill sponsored 
by Ministry, whether seditious. 

No comment expressing disapprobation of the 
measure sponsored by a ministry with n view to 
obtain its alteration by lawful means without excit- 
ing or attempting to excite hatred, contempt or dis- 
affection, would amount to an offence under s, 124-A of 
the Penal Code, 

Where an article complained of amounts in essence 
to nothing more than a censure, expressed in 


exaggerated, inflated and intemperate language, on a 


draft bill sponsored by a ministry and it is an 
attack not on the ministry but against the policy of 
the Ministry as revealed through the proposed legis- 
lation it is net seditious in the sense that it brought 
or attempted to bring the Ministry into hatred or 
contempt, ,or that it excited disaffection in any 
greater measure than the measure implicitein the 
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working of a democratic constitution, apart al- 
together from the question whether it is seditious 
within the narrower limits imposed by the Penal 
Code, DHIRENDRA Nata Sen o. Expzrorn Cal 536 
s. 147. Bes Penal .Code, 1860,. 302 348 
—88.147, 186— Assembly of five or more— 

Common object being resisting process af law—~ 

Every member, if guilty under s. 147, if force ia 

used—Guilt, when comes under s. 186—Both 

offences, if can be committed in one transaction— 

Punishment, awarding of. 

If there is an assemblage of five or more men 
with the common object of resisting by force or show 
of force the execution of processes of law, every one 
of them is guilty of being a member of an unlaw- 
ful assembly whether resistance is offered or not. If 
force is used by any member of the assembly, 
each one of them becomes liable for rioting under 
s 147, Penal Code. But if actual resistance is offered, 

2 & separate offence of resistance of the process of law 
punishable under s. 186, Penal Code, is committed. 
Being member of an unlawful assembly and re- 
sisting the process of law are two separate offences 
though they may be committed in the course of the 
same transaction. 

The defiance of the processes of law is a serious 
offence, asthey hamper the administration of jus- 
tice. If allowed to be committed with impunity, the 
prestige of the Court islost and hence thesentence 
should not be lenient. SHEO AHIR v. EMPEROR 

Pat.487 
———-—— S$. 159, 160—Affray, what constitutes— 

Struggle between two parties—One side aggressive 

but other passive—Offence of affray if committed. 
To constitute an affray, there must be a fight, 
fighting. connotes necessarily a contest or struggle 
for mastery between two or more persons against 
one another. A struggle or a contest necessarily 
implies that there are two sides each of which is 
trying to obtain the mastery, so that unless there is 
some violence offered or threatened against one 
another, there could be no fight but only a mere 
assault or beating. It is, therefore, not a figttt con- 
stituting an affray when one side is aggressive and 
the other ig passive. P, Ramt REDDY v. OxIntaa 
OHINNA NARASI REDDY Mad. 523 
$.186, Sez Penal Code, 1860, s. 147 487 
S. 204—Mere refusal to produce document, 

whether offence under s. 204—Refusal coupled with 

secret dealing with document or with dealing 

intended to be kept secret~Offence, èf committed, 

A mere refusal to produce documents though not 
an offence under s. 204, Penal (ode, a refusal to 
produce a document, with the intention, otherwise 
proved, of keeping the document secret may well 
be sufficient evidence to prove a secretion within 
the meaning of the section. An honest refusal to 
produce a document is obviously not a “ secretion " 
of a document within the meaning of the section. 
But where there is arefusal coupled with a secret 
degling with the document or with a dealing in- 
tended to be kept secret, an offence under s,°20}, is 
ommitted. TaxaTram TUJBIDAB AMBWANI 9. EMPEROR 




















Sind 381 

i s. 211. Sse Criminal Procedure Code, 1898, 
s. 195 (1) (b) _ . 218 
8. 211—Scope —“Criminal proceedings,” 


meaning of—Complaint by woman to Police that 
certain person raped her—Police finding case ta be 
false, on investigation Offence by ‘woman if 
comes under first part of a 211—Whether can 
be tried by First Claes Magistrate. 

The criminal proceedings referred to ins, 211, 
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before a Magistrate, A man who makes a false sentence — Sentence passed lesser but legal— 


charge, which fails to result in any proceedings 
before a Magistrate, owing to his clumsiness or for 
some similar reason, is saved from himself to a 
certain extent by the action of the Police in 
throwing out the case, and he has merely “ falsely 
charged,” he has neither initiated criminal pro- 
ceedings nor caused them to be initiated, If, 
owing to his greater skill, he has suceceded in 
getting the Police to arrest his enemy and place 
him before a Court, then his greater ekill has 
succeeded in involving himself perhaps in an 
offence for which he can be more heavily punish- 
ed, because he would then have caused criminal 
proceedings to be instituted. If he had gone direct- 
ly to the Magistrate with the idea that the Magis- 
trate will harass his enemy by summoning him to 
Court, then he has “instituted criminal proceed- 
ings” himself and the annoyance or dishonour 
which he has placed on his enemy has again made 
him liable to heavier punishment. à 
Where, therefore, a woman reports to the Police 
that a certain person bad c mmitted an offence of 
rapa on her and the Police investigate the case but 
find it tobe false, the offence committed by the 
woman comes under first part of s. 211, Penal 
Code, and she can 08 pen tried ey, ape eine 
First Class. T: KING v. Ma Ban Gyr 
of the Firs Rang. 644 


s 211—Words ‘be instituted” in second part 
denote passive mood. 

Tho words “be instituted” in second part of s. 211, 
Penal Code, do not denote the past tense as 1s some- 
times contended The words denote the passive moot, 
DHARAMDAS HIRANAND v. Emperor | Sind 218 
$8,300, 302—Injurics inflicted several 

and very serious—O ffence he'd to be murder. 

Where the injuries inflicted by the accuse? on the 
deceased were several in number and of a very serious 
nature and one cf them cut the neck and severed the 
fourth cervical vertebra and another wound cut the 
skull apd exposed a part of the surface of the braio, 


ete. > R , . 
Held, th t there was intention to kill and the offence 
committed was murder. Tun Karne U v. Tas Kina 
Rang. 298 

aman 8, 302. SER Penal Code, 1850, s. 3t 605 


n Se 302— Accused making confession, and 
producing jewels removed by nim from corpse, within 
short time after murder—Confession subsequently 
retracted but sufficiently corroborated by evidence— 
Acquiital by Sessions Judge on ground of dis- 
crepancies in evidence—Acquiital held was 

iseurrtage of justice. l 

"An iuan “i charged with a murder of a young 
woman, Within ashort time after the murder, the 
accused confessed to the murder and said that he 
had taken the jewels from her corpre and concealed 
them in the cattle shed. He went to the cattle shed. 
and produced them. The confession was subsequent-, 
ly retracted but it was sufficiently corroborated by 
other evidence. The Sessions Judge acquitted the 
accused on the ground of certain discrepancies in the 

idence . 

a hat the acquittal of the accused was a clear 

miscarriage of justice. The evidence proved beyond 

the possibility of any reasonable doubt that he was 
guilty əf the murder. PUBLIO Prosgouron v. RaJu 

NAIOXEN Mai. 115 

8. 302—Sentence—Murder committed by 

several accused— Person inflicting fatal blow 





Interference. N 

When once the gailt of murder is proved, the pro- 
per penalty to be 13 a matter for tha discretion of the 
Judge and it is by no means true to say that merely 
because there is doubt as to which of severil of the 
attackers inflicted. the fatal blow this is a-sufficient 
ground for withholding thedeath sentence in the 
case of any or all of them Buta person who has 
even wrongly got the benefit of a lenient sentence at 
his trial, may sometimes be allowed to benefit by his 
good fortune, provided the sentence passed is one 
which is legal. Ton Karn U v, Tar King 

Rang 298 

——-88. 302, 97 - Accused beginning quarrel by 

acting improperly towsrds deceased's wife-—When 

asked by deceased to leave place, not doing so— 

Fight ensuing—Accused stabbing deceased causing 

his death—~Accused held was guilty of murder 

and had no right of self-defence. 

An accused began a quarrel by uctingin an im- 
proper manner towards the deceased's wife, and 
when he was asked by the deceased and the deceas- 
ed's wife to leave the scene peacefully, he declined 
tə do so. Consequently a fight ensued in which the 
accused stabbed the deceased with a knife, who died 
as a result: 

Held, thatthe accused had no right of self-defence 
and was guilty of murder. Tur Kina v. Naa Pu Gyr 

Rang. 413 

——-—S$. 302, 325,109,147 —Intention of two 

accused only to give beating to deceased—Third 
accused committing murder—O fence. $ 

Where the intention of the two accused wis to give 
the deceased a beating with lathis, they abetted the 
offence under s. 324, Penal Oude, real with s 109 and 
not under s. 02 read with s. 149 and though the act 
of murder committed by the third accused was done 
with their aid, it could not be said that it was the 
probable consequence of the abetmen on their part. 
Ram Damovar v. EMPEROR Oudh 348 
————-S, 323, Sez Penal Code, 1860, s. 34 605 
s. 325. Sez Penal Code, 1810, s. 302 348 
———--$8, 361, 363—Father deceitfully enticing 

his own child from custody of his mother—Con- 

piction under s. 363, held not proper. 

Ifa persoa who in good faith believes Limszlf to 
be entitled tothe lawful custody of a child cannot 
commit an offence under s. 351, Penal Code a fortiari 
a person who ìsin fact the father of the chili, and 
therefore in law entitled tu the liwful custody of the 
child cannot come within the scope of s. 361, Penal 
Code. Inthiscase it can besaid that hedid not 
merely in good faith believe himself to be entitled to 
the lawful custody of his child, but that he was be- 
yond the possibility of any challenge entitled to the 
lawful custody of the child, and that therefore his act 
in taking the child from the keeping of his mother 
by deceitful means, and who was deserted by him 
and in whose keeping tha child was since its birth, 
could not amount to an offence of kidnapping from 
lawful guardianship. He does not commit any offence 
under s. 361 and therefore he cannot be convicted 
under s. 363, Penal Code. In re Kanneoatr 
OXOWDRAYYA Mad, 67 
——— 8, 379— Fish getitng into and out of private 

fishery into river—Accused in possession and tenant 

of such tank~-Taking away of fish, whether theft. 

The accused were éharged with having committed 
theft of fish from a tank, If was found that they had 
been in possession of the plot and of the tank for 
several years and had been selling fish to gjona per- 

á 
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sons. ‘It was also in the evidence that this tank was 
connected with river and that the fish and water 
came from the river tothis tank and vice versa : 

Held, that the fish were ferae naturae and notin 
“the possession of the complainant.” Where fish 
would get into or outof a private fishery, taking 
away fish from such a fighery did not constitute theft. 
The present case was still stronger inasmuch as the 
land in which the tank was situated was in tenancy 
and possession of the accused, JOKHAN Sinan v. EM- 


pBROR Oudh 256 


——— $8. 379, 411,380, 454—Accused merely 
showing place where stolen property is concealed — 
Conviction under 8. 379 ors. 411 — Punishment— 
Procedure—Conviction under s. 379 or s. 380 and 
8, 454 — No desire to inflict substantial sentence— 
Proper course, 

The mere fact that an accused person points out the 
place in which the stolen property is concealed does 
not give rise to any presumption under s, 114, Evi- 
dence Act, or justify his conviction for the offence of 
receiving stolen property, still less for the offence of 
theft, 

When the offences charged aie theft and house- 
breaking, if the Magistrate gives merely a nominal 
sentence of imprisonn ent till the rising of the Court, 
then, although heis complying with the letter of the 
law, he is in fact treating the accused more leniently 
than if he had applied s. £62 (1), Criminal Procedure 
Oode. But theft and house-bieaking are offences for 
which separate punishments can be given. lf the 
accused 1s convicted under s. 379, theft, or s. 300, 
theft in a building, he may, in a proper case, be re~ 
leased on probation of good conduct, If he iscon- 
victed of house-breaking with intent’ to commit theft 
(83.454 and 457), a sentence of imprisonment is 
obligatory. When, therefore, the accused je convicted 
under both these sections and the Mugistrate con- 
siders that itis not desirable to inflict a substantial 
sentence of imprisonment, his proper couse is to 
direct the accused toexecute a bond under s. 564 11) 
for the offence of the thett and to sentence him to im- 


prisonment until the risingof the. Court forthe 
offence of house-breaking. EMPEROR v. YEsbABA 
SAKBOBA PATIL Bom. 330 


ss. $96, 302—Distinction between, in matter 

of sentence—Sentence of death, if a rule in case of 
conviction under 3, 396, where death has been caused, 
As s general rule, a sentence of death should neces- 
sarily not follow a conviction under s. 396, Penal 
Code, where death has been caused and this section 
differs from s. 302, Penal Code, in that respect. The 
rule is under s. 402 that a sentence of death should 
follow uuless reasons are shown for giving a lesser 
sentence. LAL SINGH Vv. EMPEROR Ail. 694 


$.409—Trial for embezzlement of deposits, 
of Secretary and Assistant Secretary of Bank— 

Offences alleged of conspiracy to commit breach of 

trust and also specific charges with regard to definite 

sums oj money—opiitting of case at iritat into jour 
separate triuis—Passing of separate sentences in 
two cases—Hropriety oJ sucn method. 

‘The Secretary of the Co-operative Central Bank 
and the Assisiant Secretary belween them embezzled 
a large sum of money. The modus operends was Lhat 
when deposits Were sentfrom other ceutral bunks, the 
two accused diverted the money into thelr own 
pockets iustead of crediting itto the accounts of 
their own benk. The offences alleged were con- 
Spitacy to commit criminal breach ot trust and also 
Specttic parges with .regard to definite sums of 
money aid one charge sheet was submitted When 
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the case came on for trial,the prosecution, inspite 
of the protest ofthe defence, split up the case to be 
tried into four separate trials. In the first trial, the 
Secretary was given three years under s. 409, Penal 
Oode. He was also convicted of colspiracy. No 
separate sentence was passed upon him. In the 
second trial, he had been given two years under 
s. 409, Penal Uode. No separate sentence for con- 
spiracy was passed upon him. The Assistant Secre- 
tary was given three years under s. 409 in the first 
trial and four years in the second trial, No separate 
sentence was passed upon him on the conspiracy 
charge, The prosecution in the first trial alleged a 
separate conspiracy to embezzle a particular sum of 
money. Inthe second trial, they went a little fur- 
ther and alleged a separate conspiracy to embezzle 
money coming from a certain bank. 

Held, that in framing these charges, the prosecu- 
tion entirely lost sight ofthe real nature of the case, 
but ona technical ground it must be said that the 
two conspiracies of which the accused had been found 
guilty were not the same ; but it was so impossible to 
distinguish them that 1f different sentences had been 
imposed, the High Cou:t should most certainly have 
made them concurrent. 

Held, also that the method of proceeding with the 
prosecution adopted in the case was the most harrass- 
ing one, Three items might have been selected asthe 
subject matter of separate charges. Then it would 
have been possible upon a verdict of guilty to ım- 
pose a sentence that would be sufficient. There 
would then have been no necessity for proceeding 
with the trial of any morecharges, ; 

[Lhe method of proceeding with an indefinite 
number of trials and impusing sentences to take effect 
one after the other was disapproved.) Jagapisu 
Prosap Basu v, EMPEROR Cal, 576 
—§, 411, oe Penal Code, 18t0, 5, 3/9 330 
s, 415. Sepienal Oode, 1860,5.417 226 
88.417, 415—Sending bogus insured letter, 

whether cheating— Interpretution of 8. 415—Mere 

deveipt or doing of something fraudulently or 
dishonestly, if suficient— Necessary ingredients of 
cheating—Act done or omitted to be done must be 
causa causans of harm caused or likely to be caused, 

Whatever offence may be committed when a bogus 
jnsured cover is sent through the post, the offence of 
cheating the addressee within the provisions of 
8. 417, Penal Uode, is not committed. 3 

lt is clear from the words of 8. 415 that mere deceit 
ofa person is not sufficient. The mere deing of. some- 
thing fraudulently or dishonestly is not sufficient. 
The deceit of the fraudulent or dishonest person must 
induce the person deceived to deliver some property, 
or to consent that some property shall be retained, 
or intentionally induce the person deceived to do or 
omit to do something which he would not otherwise 
door omit tu do, and, the words “and which act 
or omission causes or is likely to cause damage or 
harm to that person in body, mind, reputation or pro- 
perty,” are important. Lut when the section says 
“which act or omission causes or is likely t cause 
damage or harm to that peison in body, mind, 
yepulation or property”, it clearly meaos—which 
act or omission im self causes or is likely to 
cause damage or harm to that person ip body, 
munud, reputation or propery and that if that damage 
or harm is uepeudent upon the future act of sume 
other person, then such damage or harm is tuo 
remote to be within the provisos of the 
section, which coutemplates that the uct done is 
in itself likely tocause damage or harm and which 
is not dependent for damage or harm upon the 
= e 
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entirely problematical action of some other person. 
To use a trite phrase, the act done or omitted to be 
done must be the causa causans of the harm caused or 
likely to be caused. Ayop:ya Pragap BITAL PARSAD Y. 
EMPEROR . Sind 226 


—-+— S, 420— Charge of dishonestly running a 
lottery—Essentials to be proved~—Organizers of 
certain loan company charged and convicted under 
s 420, for dishonestly running lottery—Fvridence 
showing that people purchased tickets with knowledge 
that they were taking part in lottery and applica- 
tion for loan was mere camouflage —Conviction held 
was unsustainable. 

Before a charge under s, 429, Pena! Code, offdis- 
honestly running a lottery could be established 
against the organizers of a company, it would have 
to be shown definitely that the company disnonest- 
ly failed to pay the amounts to the persons shown 
in the list. It would, moreover, have to be shown 
that the persons who purchased the tickets pur- 
chased them under the influence of the apparent 
guarentee of good faith held cut by these lists in 
regard to the higher “ prizes.” 

A certain loan company offered to give loans to 
persons for which the persons had to apply on 
special forms or tickets for which they had to pay 
two annas, The company gave no guarantee of 
granting loans, It published from time to time 
lists of persons to whom loans were granted, 
The evidence showed that the persons purchased the 
tickets with a knowledge that they were taking 
part in the lottery and that the business of apply- 
ing for loans, etc,, was understood by them as a 
mere camouflage. The organizere of the company 
were charged and convicted under s. 420, Penal 
Code, for dishonestly running a lottery : 

Held, that under the circumstances of the case, the 
conviction was unsustainable. Maune Ba Tawin v. 


Tut Kina Rang. 113 
~——— 8.426, Seg Criminal Procedure Code, 1&93, 
s. 106 665 





8. 426—Person obstructing right of water- 
course belonging to another — Owner destroying 
obstruction and causing loss to person obstructing — 
Whether wrongful loss. 

A person obstructing a right of water-course 
belonging to another commits an act of trespass 
and the loss caused to him by the persons entitled 
to, the right when they destroy that obstruction in 
order to exercise their own right of water-course 
cannot be considered to be wrongful loss within the 
meaning of s. 426, Penal Oode. DEQOHARAN SINGH v. 
RAMSUNDER BALU Pat. 502 


8.448—Person entering house in dispute and 
taking possession in absence of person in possession 
of such house—Intention to“unnoy”, tf can be 
presumed. 
A person who enters a house about which there is 
a dispute, in the absence of a person whois in posses- 
sion of the house and takes possession of it in asser- 
tion of. his claim, must be deemed to have known 
that his conduct was bound to annoy the person in 
podsession and legally he must be presumed to have 
the intention to ‘annoy’ at any rate. GHULAM AHMED 
y. EMPEROR Lah, 914 
—s. 454. Ser Penal Code, 1860, s. 379° 330 
- 8.497. Sze Criminal Procedure Code, 
1898, s. 100 405 
2—8. 5Q0—Publication of alleged defamatory 
matter to person in authority intended to give 
information about some offence with view to get 
redress—If offence under 8, 500, 
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Where the publication of the alleged defamatory 
matter was toa person in authority and was really 
intended to give information about some offences with 
aview to get redress or. protection, the offence, if 
any, must be only the furnishing of false information 
or the making of a false accusation, It cannot be 
said that the offence of defamation is also committed 
simply because some part of the information or the 
accusation may be found to be defamatory and false. 
Such a case comes under the eighth exception tos. 500, 
Penal Code. G.N. Sussa Rao v. Anna M. VENKATA- 
OHALAPATAI AYYAR Mad. 478 
Pleadings—Allegation of fraud, undue influence 
coercion, etc.—~Pleadings and issues must be definite 
and specific. 

Under the contract law of India, as well as by 
ordinary principles coercion, undue influence, fraud 
and misrepresentation are all separate and separable 
categories inlaw. Where therefore allegations are 
made in acase with regard to one of these categories, 
the pleadings and issues should be very specific and 
based on definite allegations. Tunis: Ram Karroranp 
PARWAR v, CRUNT LAL Nag. 825 

Amendment—Trial Court has discretion in 
the matter -— High Court will not interfere if it is 
not exercised arbitrarily. 

The trial Court has complete discretismn 
matter of allowing or refusing 
amendment and where it has not 


in the 
the suggested 
been exercised 


injudiciously or arbitrarily, the High Court will 
not interfere, MESSRS.. JAINI y. BHANKAR LAL 

Lah, 176 
Pledging of Children's Labour Act (Il of 


1933), $. 2—Agreement to pledge labour. 

A agreement whereby the labour pledged is not to 
be expended till after the time by which the child 
hasbecome 15 years of age, is not one to pledge the 
labour.of a child under 15, Daw Nyun v. MAUNG 


Nyi Pu Rang. 680 
Police Act(V of 1861),s.15. Sse Civil Procedure 

Code, 1908, s. 80 571 
Power-of-attorney. See Deed 1005 


Practice—Appellate Court~Interference in 
matters within discretion of trial Court. 

In matters whick lie within the discretion of the 
trial Court, the Appellate Court should not inter- 
fere with the trial QOourt's discretion unless that 
discretion has been exercised illegally: or impro- 
perly. BIDURRAMJI v Kusno RAMJI Oudh 725 
Evidence--Person who should have been first 

witness, refusing to enter witness-box but desiring 

todo so at later stage—Refusal by Court if amounts 
to irregularity. 

Where a person who should have been the first 
witness to go into the witness-box does not do so 
but at a later stage desires to go into the witness- 
box and the Court refuses to allow him to do so 
in its discretion, there is no irregularity in the 
procedure adopted, VIRANB4AI v». PARMANAND 
JHANGALDAS ' Sind 801 
Judgment—Word ‘proof’ should be avoided 
in interlocutory orders. 

Although thereis a technical use of the word 
‘proof’? which is practically synonymous with ‘evi- 
dence’, yet in an interlocutory order, the expres- 
sion should be avoided asthe fact cannot be held 
to be ‘proved’ until it comes tothe final adjudica- 
tion. AMBA PRASHAD v. IMAM ALI Lah. 507 

Judicial notice-—-Corresponding dates of 

Indian’ and Gregorian calendars not correct 

Court can take judicial notice. 

Courtcan take judicial notice of the fact where 
corresponding dates according to Indian “ and 


by, 





— 
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Practlee—concld: 
Gregorian calendars are not correctly given in 
pleadings and documents, although the parties had 
not raised such point. ABDULLA Saan ~v. MoBAMAD 
Yaqus . Lah, 436 
Maintenance cases—Disposal should be 
expeditious, 

Where mainténancs of a person depéndson the 
result of'a proceeding, greater expedition should 
be shown therein. BRULI v. BasaBat Nag. 461 
-— New plea- Duty of Court. 

It is not within the judicial duties of the Judge 
to. raise a case not raised by parties, himself and 
decide it for them, ARAB JHANGLU v. PANJABSHAH 
YAKUBALI Saau Sind 690 
Purties—Proper parties—Suit by or against 

manager of joint Hindu family—Other co-parceners 

though not necessary, are proper parties, 

Although it may not be legally necassery to im- 
plead the other co-parceners in a suit by or against 
the manager of a joint Hindu family, yet they would 
be proper parties to such a suit. Rasusuwar Dopey 
v. Raw SANMUKA Mister All 997. 


Precedent—Conjlict between Privy Council decision 
and Full Bench decision—Latter explaining and 
limiting the former—Which should be followed, 
Where there is aconflict between a Privy Council 

case and a Full Bench cage of a High Court which 

in terms purports to explain and limit ths Privy 

Oouncil decision, the Court is bound to follow the 

Full Bench case of its own High Oourt. Ram NARAIN 

o. Muwniciea, Boarp, Muttra All.79 


Presidency Towns Insolvency Act (Hl of 1909, 
8.9 (@)—Attachment in execution of award whe- 
ther attachment in execution of decree for creating 
act of insolrency~-Construction of s. 9 (e)—Inter- 
pretation of Statutes. 

As attachment in execution of an award is not 
an attachment in execution of the decree of a 
Court within the meaning of s.9 (e), Presidency 
Towns Insolvency Act, forthe purpose of creating 
an act of insolvency. 

Section 9(e), Presidency Towns Insolvency Act 
must be strictly construed in favour of the debtor 
to whom the matter of adjudication, as an insolvent 
under the Insolvency Law, is one of vital import- 
ance, Any inconvenience arising out of sucha con- 
struction is for the. Legislature to consider and 
remedy if they think proper by amendment ; it is 
not for the Court to enlarge the meaning of the 
words used by the Legislature. Giunam HUSSEIN 
KAATAU v. SAAUBAN MOHIB Sind 653 
——~-—8. 17—Order of adjudication in India after 

separation of Burma—Property in Burma, if can 

vestin Oficial Assignee in India. 

An order of adjudication made in Calcutta after the 
separation of Burma is not sufficient to vest, under 
s, 17, Presidency Towns Insolvency Act, in the Official 
Assignee of Calcutta immovable property of the in- 
solvent in Burma. In the matter of MoTILAL 
Premsoxu Das Rang. 46 


—ro 8. 17—Person creating trust adjudicated 
insolvent two years after—-Suit by creditor for 
declaration that trustis void, without leave of 
Insolvency Court, held not maintainable. 
Defendant made a trust deed in favour of himself, 

his wife, daughter and four other relatives, More 

than two years after, he was adjudicated insolvent, 
andone of the creditors on behalf of himsetf and other 
creditors inetituted a suit against the defendant fora 
declaration that the trust deed wasvoid as against 
` all’the,cpeditors under s, 53, Transfer of Property Act, 
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Presidency Towns Insolvency Act—contd. 
1882. Leave of the Insolvency Court was not obtain- 


Held, that the guit was not maintainable as no 
leave under s. 17, Presidency Towns Insolvency Act, 
wasobtained. Ganpatrao Ramat PATIL #. JERANGIR 
Navodi Bom, 716 
+———S, 17—Scope of— Arrest of insolvent 

judgment-debtor~Order disallowing arrest on 

condition that judgment-debtor paid Re, 40 a month 
to decree-holder is contrary to s. 17—Pereonal 
income of insolvent is included in “property of the 

insolvent" —Civil Procedure Code (Act V of 1908), 

0. XXI, r. 40—Arrest of judgment-debtor— 

Exemption of—~No evidence to show that judgment- 

debtor is earning more than Rs. 40 a month and is 

unwilling to pay excess over Rs, 40—Arrest should 
not be ordered. 

An order disallowing the judgment-debtor’s arrest 
on condition that he paid Rs. 40 a monthto the 
decree-holder is entirely contrary to the spirit of 
s. 17, Rangoon Insolvency Act, which directs that 
on the making of an order of adjudication the prop- 
erty of the insolvent shall vest in the assignee, and 
become divisible amongst his creditors, and that 
thereafter no creditor shall, without the leave of the 
Insolvency Court have any remedy against the 
Property of the insolvent. The personal earnings 
or income of the insolvent are included in “the 
property of the insolvent." 

As Rs. 40 is held to be the normal limit under 
which a man could not reasonably be expected to 
support himself and a family, when there is nothing 
on the record from which itcan be said to have 
been proved that the judgment-debtor earns more 
than Rs. 40a month and is unwilling to pay his 
decree-holder the excess amount, the Court should not 
order arrest of a judgment-debtor. SEBLUM SATYA- 
“NARAYANA v. THEDALA SeETHA Ramaswamy Rang. 989 
———8S$. 22, 17 Adjudication of firm first in 

. Calcutta and then in Rangoon Substantial assets 

‘ of firmin Rangoon—Bulk of business not established 

to be in Calcutta~Proceedings under Rangoon 
adjudication, if should be stayed—Certain persons 
trading at Calcutta under certain firm-name—Some 
of them trading at Rangoon under different firm- 
name—Such persons, whether constitute “same 
debtors,” 

The jurisdiction of the Court to annul or stay 
proceedings on an adjudication order is a discre- 
tionary jurisdiction. It is a jurisdiction , which 
cannot be invoked as of right though no doubt 
there are settled principles upon which the discretion 
is either exercised or not. And assuming the matter 
to fall within s. 22, Presidency Towns Insolvency Act, 
at all, then the dominating factor which decides the 
Qourt whether to exercise its discretion or not is 
whether the assets can be more conveniently and 
mak administered in the one Court than in the 
other. 

Some partners in a certain firm were first adjudged 
insolvents in the Calcutta High Oourt and subse- 
‘quently inthe Rangoon High Oourt. Tha firm had 
substantial assets in Rangoon and it was hot estab- 
lished to the satisfactiqa of the Rangoon High Cour} 
that.the bulk of the business of the firm lay in India 
or that “there werenot considerable liabiities in 
Burma : . 

Held, that the proceedings under Rangoon adjudica- 
tion order ought not to be stayed and the case was 
not a proper one to exercise discretion under s. 29, 
Provincial Insolvency Act (Burma). 

Quaere.—Where certain persons carry on business 
at Calcutta under:a certain firm-name and some of 
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the partners of that firmare sso: pdrtnets öfa firm 
trading under a different name in Rangoon, it is 
doubtful whether they constitute‘same debtors’ within 
the meaning of s. 22, Provincial Insolvency Act. 
In the matier of MOTILAL PREMSUKGDAS Rang. 46 


—- — S. 27 — Copy of notes of  insolvent's 
examination under s. 27, whether copy of pro- 
ceedings before Court. 

A copy of the note of the ingolvent's examination 
under 8. 27, Presidency Towns Insolvency Act is a 
copy of proceedings before the Court. In the matter 
of, 8, 5, Court Fees Acr Cal. 797 
s. 52 (1), See Trust 428 
ss. 115, 125—Matter covered by s. 115 — 
Fees, if can be prescribed under s. 195 — 5, 115 

purpose of. : 

Section 125, Presidency Towns Insolvency Act, does 
not give the Court power to prescribe a fee inrespect 
of a matter covered by s. 115 ofthe Act. The pur- 
pose of s. 115 is clearly to save as much ag possible 
of tbe insolvent’s estate for distribution amangst the 
creditors. Inthe matter of 8. 5, Count TERS Aor 

Cal. 797 


Press (Emergency Powers) Act (XXII of 1931), 
ss, 4 (1) (h), 7 (3)—Articles held did not tend to 
promote feelings of enmity or hatred between 
different classes of His Majesty's subjects and order 
under 3, 7 (8) could not be made. 

During riots between Indians and Burmans, a news- 
paper published two articies. The articles gave the 
facts and pointed out that those facts were already 
common knowledge, they wese merely news’ reported 
generally in the press. One of the articles first men- 
tioned the original clash between the procession of 
monks and laymen andthe Police and said that this 
had developed into a communal aifray. It then went 
on to state that there was no intention to apportion 
the blame for thisaffray as between the Burmans 
and the Indians. Italso pointed out that the paper 
had previouly published extracts fromthe pamphlet 
which had sogrievously affronted the Buddhists and 
, had calléd on the Government to proscribe it, butno 

*action had been taken. It went onto state that the 
first clash was between monks and Indian and 
European Police, and that at a meeting of Indian 
and Burmese’ leaders, the Indian leaders gave an 
assurance that the Indians would not attack the 
Burmans; bat, inspite of this assurance, Indians had 
attacked two monks and grievously injured one of 
them; another Monk had been cut witha dah by 
Indians, a school boy had also been cut by Indians; 
Indians had done damage on the Sule Pagoda and 
had sacked Burmese silk shops; that Burmans in 
outlying parts ofthe city, on receiving information 
of these events, had risenin anger, armed themselves 
killed Indians, set fireto mosques and sacked Indian 
shops. The article pointed oub that it was only 
natural that Burmans inthe suburbs ofthe city and 
in the districts should resent these acts of Indians 
in Rangoon, and concluded by expressing the hope’ 
that the natives of Burma would live amicably and 
ynitedly with all foreigners ho had come to the 
country for the purpose of trade. The second article 
pointed aut that the locality round about’ certain 
street was notorious during the riots, that the Govern- 
ment knew that this looslity was inhabited by Indian 
bad characters who lived by act of violence, and that 
although the state of the city had improved, these 
Indians were cOnspiring to engage persons to commit 
acts of incendiarism in the Burmese gnarters of the 
city. It called upon the Government ‘to expel these 
bad characters trom Burma, asserting that only then 
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would Indians and Burmans be able to live in peace 
with one another. It stated that ifthe Government 
failed to takeany action against these pérsons and 
there was a recrudescence of the rioting, the Govern- 
ment would ba responsible. An order was made 
against the printer and publisher of the paper 
under 8.7 (38) read with 8. 4 (1), Press (Emergency 
Powers) Act: 

Held, thatas regards the first article the recitals 
in it were merely news, and as news, the facts were 
stated with restraint, and not in violent or provoca- 
tive language, and no attempt was madeto gloss over 
the misdeeds of one side in favour of the other. The 
article did not display such undue partisanship as to 
be objectionable on that ground. The article did 
not tend to promote feelings of enmity or hatred 
between different classes of His Majesty's subjects, 
and therefore did not come within the scope of 
cl. (A) of s. 4 (1), Press (Emergency Poweis) Act, 
As regards second article, Indian bad characters 
were not a “class of His Majesty's subjccts” as con- 
templated by cl. (A)of s. 4 (1), and the article was 
directed against them only. That consideration alone 
was fatal to the order of Government but even if the 
article fell within the scope of cl h), it came within 
Expln, 4, aud therefore could not form the basis of an 
order under s. 7 (3). In the matter of Tue “Sus Press”, 
Lip. hang.438 S B 
Principaland agent, See Contract 939 
———- Duty of agent— Debts’ due to principal from 

third party— Duty of agent—Whether bound to 

receive cash settlement of uebis—Negligence on part 
of agent —Onus to prove negligence. 

he duty of an agent in acase where the third 
paity, debtor to the principal, 1s financially 
embarrassed, is to do his best to collect all he can in 
the circumstances, lt may be that it is more prudent 
not to press the debtor into immediate bankruptcy, 
but to take what he can in cash at the moment and 
to give time for the balance; the true principle is 
that the duty which the agent owes to his princi- 
pal is tu exercise due care, skill and judgment in 
getting in what he can by making the best bargain 
possible under the circumstances, 

An agent's authority is at least presumptively to 
settle in cash, in the absence of express authority to the 
contrary effect or of an authority by custom or usage. 
An agent has no right to give credit without express 
instructions {rom his principal, But where, the debtor 
being in financial difliculties, the agent gets all the 
cash he can and does his best to secure cash for the 
residue of the debt thinking it best to give the 
debtor some time to pay and there is not any question 
of an authority limited to receiving cash, nor is 
the agent giving up any valuable thing or right 
which he should not have given up save against 
cash, in fact his duty being to do the best he can to 
get cash; the onus ig on the principal to prove that 
the agent has failed inthat duty andthat the princi- 
pal has suffered damage which he can only do by 
showing that the agent could have realised more 
cash in the circumstances of the case than he actually 
did. The onus is on the principal to prove the 
breach of duty and the damage, The agent does not 
become guarantor of the debts on the debtors’ in- 
solvency. He can only ba made responsible for the 
debts to the extent that it could be established (1) 
that he was negligent jn seeking to “realise them and 
(2) that losb resulted to the principal from that 
negligence. : À. 

Held, that the principal had failed to prove that 
the agent was. negligent ard the losa 1esubtgng to 
the princ*pal was from that negligence: 
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Held; also that queStion of interest claimable on 
the sums actually received was not suchas in the 
facts of the case to be a proper subject for invoking 
the appellate jurisdiction of Privy Council. JAGAN 
Nata v, Firu Nanp Ram DAS- ATMA RAM PC 425 


Priority—Compromise decree on February 19, 1982, 
and charge created on  subject-matier—Subject- 
matter mortgaged on April 26, 1932—Compromise 
registered on June 10, 1933—Registration held 
invalid and mortgagee had priority. 

The appellant obtained a compromise .decree on 
February 19, 1932, by which a charge was created 
on the property which wasthe subject-matter of a 
mortgage executed in favour of the respondent on 
April 26, 1932, The compromise ofthe appellant was 
registered on June 10, 1933: 

Heli, that the Registrar had no jurisdiction to 
register the document, Thatthe mortgagee of the 
mortgage of April 26, 1932, had priority over the 
appellant. Firm RAMPRATAP SIRINARAYAN v Darsan 
Rau : Pat. 505 


Privy Councll—Appeal—Leave to—Both Judges of 
High Court affirming lower Court's judgment on 
merit—Difference of opinion between them on ques- 
tion having academic interest—Leave, if can be 
granted, 

Where both the Judges of the High Oourt affirm 
the judgment of the Court below on merit, though 
there is a difference of opinion between them on 
a certain question having only an academic inter- 
est, no leave to appeal to His Majesty can be 
granted. Jocenpra NARAIN SING I v. RADHA PRASAD 
SINGH Pat 203 
—- Appeal— Substantial question of law—Ques- 

tion whether alleged custom has been proved— 

Proof confined to certuin documents —Interpretation 

of document not in question—High Court agreeing 

with lower Court holding custom not proved—Case, 
tf involves substantial question of law. 

Where the real question was whether or not the 
custom set up by the defendant had been proved, 
though the procf of the alleged custom was practi- 
cally confined to certain documents, andthe ques- 
tion was not the interpretation of the documents, 
and the High Court agreeing with the lower Court 
held that the alleged custom was not proved: 

Held, that there was no substantial question of 
law. Odnas Nata Kuan v Serras Kuar Oudh 658 





Leave to  appeal—Valuations — Multiples 
prescribed by U. P. Encumbered Hstates Act (XXV 
of 1934), if can be made basis of calculation—High 
Court rejecting claim for mesne profits—If can be 
considered for valuing property— Value of 
immovable property, determination of —Substantial 
question of law—Case supported by Privy Council 
decision—Held no question of law. 

The multiples prescribed by Encumbered Estates 
Act, were fixed for the purposes of the Act, and 
they cannot be made the basis of calculating 
values of properties generally, 

Where the High Oourt had distinctly dismissed 
the claim for mesne profits, no question of mesne 
profits arises in valuing the property for the pur- 
poses of an appeal to His Majesty in Council, 

The market value of immovable property is us- 
ually determined by instances of sales. 

Held, that apart from the value of the property 
in dispute the case was not a “Gt one for appeal 
to His Majeaty in Uouncil as involving substantial 
question of law, since the opposite party's title 
to the property in dispute was protested by the 

id 
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judgment of their Lordships ofthe Judicial Oom- 
mittee inother suit. RAPI-UD-DIN AHMED v. KANIZ 


ABID Oudh 250 
Privy Council Rules, r. 9. Sex Civil Procedure 
Oode, 1908, O. XLV, r. 7 389 


Promissory note—Construction—Document held not 
promissory note, 

A debtor executeda déed acknowledging that cer- 
tain items of money mentioned therein had been 
borrowed and that the executant had tore-pay them 
on demand : 

Held, that there was no promise to pay but only 
an admission of liability to pay. The document was 
not, therefore, a promissory note. FiIRM RATANJI 
BEAGWANJI & Co. v, PREM BBANKER All. 578 
Partial or complete discharge of liability 

under—Promise todo something in future, if 

sufficient consideration — Agreement between 
promisor and promisee that promisor should pay 
instalments of chit fund for promisee and would 
get credit for such amount towards pro-note—Pro- 
note endorsed—All instalments except one patd 
before endorsement—Suit by endorsee on pro-note— 

Promisor, tf entitled to get credit for amount paid 

towards partial discharge of liability. 

A promise to do something in future can be a 
sufficient consideration for either a complete or 
partial discharge of an existing liability and the 
agreement by the promisor to pay the future instal- 
ments towards the chit fund can be taken to be as in 
accord and satisfaction to the extent of the amount 
which he has undertaken to pay and which the pro- 
mises has agreed to accept towards the partial dis- 
charge of the promissory note. À : 

Defendant No. 1 executed a promissory notein 
favour of defendant Na.2 The pro-ncte was endorsed 
subsequently to the plaintiff who broughta suit im- 
pleading both defendants Nos, 1 and 2. The plea 
raised on behalf of defendant No.1 was to the effect 
that in pursuance of an agreement arrived between 
the original parties to the promissory note, certain 
future instalments of a chit fund, which were to be 
paid originally by defendant No. 2, had been agreed 
tobe paid by defendant No. 1 and that hé was to 
get a credit forthe amount paid by him towards the 
promissory note in suit when the chit was closed, It 
was pleaded that defendant No, 1 had paid a certain 
sum towards the chit fund and consequently was en- 
titled to a credit for the same in the suit. It was con- 
tended by the plaintiff that he was not boundby 
the agreement arrived at between the defendants 
inter se, as it related to a collateral transaction and 
aa it was executory in character and could not be 
considered to be an equivalent of an effective dis- 
charge. The defendant No. 1 had paid the last in- 
stalment of the chit fund after the note was en- 
dorsed : Pp i 

Held, that by entering into a contract with the 
drawer that the money paid by him would actually 
be credited towards the promissory note in suit, 
defendant No. 2 had attached equities to the bill 
itself and thus provided for a method of partial dis- 
an Hecould not subsequently be permittéd to say 
that the original transagtion, towards which the pay-, 
ment was eventually made by the drawer in pursuance 
of the cortract, was wholly independent of {he pro- 
missery note in suit and the plaintiff nop being a 
holder in due course would stand in the shoes of 
defendant No. 2 and must be liabl>to the same equi- 
ties to which he, 4. e., defendant No. 2 would have 
been liable. baad 

Held, also that as the undertaking by defendant 
No. Lwascarried out by paying ail the instalments, 
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except one before the note was endorsed, the contrdct 
had not remained executory and by paying off the 
last instalment, he was entitled to get credit for the 
amount paid by him. BLLAPPA Cuxettiar v. B. A, 
SusHa AIYER Mad. 355 


Pro-note, if co-parcenary property —W kether 
devolves by survivorship or succession—Note in 
favour of co-parcener--On his death suit by sons 
and brothers—Succession cortificate, necessity of 
—Hindu Law—Debta. 

The holder ofa promissory note is the only per- 
gon who can sue upon it, the right being personal to 
him. No other person can be said to have an interest 
in it merelyby birth or by being a member of the 
co-parcenary Although the debt itself may be co- 
parcenary property, the promissory note is not. It 
does not devlve by. survivorship but by succes- 
sion. If the holder dies a succession certificate 
may be granted to his heirs, and they may then 
recover upon the promissory note as his legal repre- 
sentatives, SHANTARAM VireaL WAKDE v. SAANTARAM 
BHAGWAN SINKAR Bom, 423 


Provinclal Insolvency Act(V of 1920), 8. 4. Srp 
Provincial Insolvency Act, 1920, s. 68 | 110 

——— 85. 9 (1) (C), 35—Three months, whether 
period of limitation or condition for adjudication 
—Expiry of period when Court is closed—Petition, 
if can be presented when Court re-opens~Order of 
adjudication passed without jurisdiction — Court, 
af can revise it. : 

The period of three months fixed by s. 9 (1) (c, 
Provincial Insolvency Act, is not a period of limita- 
tion but constitutes a condition to an adjudication 
and consequently where the alleged act of ingol- 
vency has taken place more than three months 
prior to the presentation of the petition, it cannot be 
set up as a ground for adjudication even if the 
period of three months may be expiring ona day 
when the Oourt is closed. 

If on the materials before the Court atthe time 
the orger of adjudication was passed, it is clear 
that the Court had no jurisdiction to pass the 
order, s. 35, clearly empowers the Court in revision 
to annul the adjudication. It is true tbat tho 
Provincial Insolvency Act, does not confer upon the 
Court the wide powers given by s, 8, Presidency 
Towns Insolvency Act 1909, which allow the Court to 
review, rescind or vary any order made by it under 
its insolvency jurisdiction, but s. 35 is sufficient for 
the pufpose and leaves the Oourt no discretion in 
the matter, V. R.K. M. Komarappa - O8SETTIAR v. 
K. M. V. R. OHIDAMBARAM QHETTIAR Mad. 737 
——— $. 28 (4) and (5)—Petition by person tobe 

adjudged insolvent--He discharged from ‘service— 

Amount of Provident Fund received by him before 

order of discharge in insolvency —Amount, if vests 

in Insolvency Court. f 

Where a person makes a petition for being adjudg- 
ed insolvent and thereafter is discharged from his 
service gnd receives certain amount due to him from 
the Provident Fund before an order of his discharge 

eis passed in the insolvency proceedings, such amount 
becomes the property of the subscriber and does not 
continue to retain its character of a dompulsory 
deposit under cl. (Je) of the Proviso tos. 60 (1),Civil 
Procedure Code, as such amount becomes payable to 
the subscriber even during his lifetime on the 
happening of a contingency provided for in the Pro- 
vident Fund Tules. The property therefore becomes 
the absolute property of the depositor insolvent and 
wests in the Insolvency Court. 

The effect of the insertion of the word “forthwith” 

14 
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in a, 28 (4) of the present Act has been to sweep away 
the Oourt's attempt to postpone the vesting. , Mrs. 
A. T. MARTEN v. MR. R. K. Dorr * Nag. 271 
ss, 28, 51 (3)—Distinction between “debtor” 

and “insolvent"—Sale held: after adjudication— 

S.51 (3), if operates—Pxecuting Court selling 

judgment-debtor's property after his adjudication— 

Sale is inoperative. 

A debtor and an insolvent are strictly speaking 
different persons An insolvent under the Insolvency 
Act means a person against whom an order of adju» 
dication has been made and that a debtor is a per- 
son who has made himself amenable to adjudica- 
tion but who has not yet been adjudicated. 

Section 51 (3), Provincial Insolvency Act, can 
only refer to all cases of execution sales held before 
adjudication. It cannot operate in cases of sales 
held after adjudication for the two reasons, viz., (1) 
that it comes in the Insolvency Act amongst a set 
of provisions dealing with the effect of insolvency, 
(i. e, adjudication) on antecedent transactions and 
(2) that after adjudication the debtor has no 
property which can be sold in execution. Once 
the judgment-debtor has been adjudicated insol- 
vent, the Court executing a decree has no power to 
sell his property, The fact that the Official Re- 
ceiver was given a notice in the execution proceed- 
ings, does not make him bound by the sale, That 
is a question of procedure only Sacha gale js 
inoperative. Baouu MALLIKARJUNA Rao vo. OFFIOIAL 
Recetver, Krerna Mad, 135 
———S. 35. Sze Provincial Insolvency Act, 1920, 

s. 9 (1) ic) 737 
——-5. 36, Ser Insolvency 75 
S 44 (2)—Creditor holding mortgage decree 

against insolvent, realizing his security before 
discharge but not proving balance personally due 
after valuing security—Order of discharge, if 
releases insolvent from personal liability under 
mortgage 

A creditor having a mortgage decree against the 
insolvent, realizad his sscurity before the passing 
of the discharge order. He did not, however, value 
his security and prove the balance personally due 
from the insolvent : 

Held, that since the mortgage-debt was provable 
under the Provincial Insolvency Act, the discharge 
order released the insolvent from personal liability 
under the mortgage and the creditor could not sub- 
sequently claim a personal decree for the balance 
against the insolvent. HAvELI Suau v. Hussarna JAN 

Lah, 272 

s. 52—Recetver not appointed—Section, if 

applies — Property of insolvent putto sale in 

execution of decree against him while insolvency 

proceedings are pending—Hxecution, if should be 
stayed. 

The executing Court is not bound to stay its hands 
if no Receiver to whom the attached proparty can be 
madeoveris in existence at the time of the sale, 
Section 52, Provincial Insolvency Act, has no 
application to a case where a Receiver isnot appointed 
ofthe insolvent’s property. NAGENDRA LAL Pau 
OHOUDHURY v. HEMANTA Kumar MUKNBRJEB 

Cal. 262 
—S, 53, Eun Res judicata 75 
—~——~——8, §3—Praudulent tranafer—Onus of -proof 

—Fraud on tnsolwent's part, af-enough—Want of 

good faith on part of transferee—Fraud of 

guardian, whether fraud of minor ttansferee. 

In an application preferred by the Official Re- 
ceiver. under s, 53, Provincial Insolvency Act, 9920, 
or s, 55,@residency Towns Insolvency Act, to annul 8 
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transfer of property by the insolvent, the onus 
probandi is not on the transferee but upon the 
Official Reveiver to establish that the transaction 
was not bona fide and for value and was in con- 
sequence voidable as against him. The Receiver, 
or the Official Assignee, under s. 53, Provincial 
Insolvency Act, ors. 55, Presidency Towns Insol- 
vency Act, has to prove not that the insolvent was 
acting fraudulently or in bad faith, but he has to 
prove that either the transferee or the purchaser 
gave no value or consideration for the transfer, 
and if there is consideration for the transfer, then 
the Receiver has to prove that there was no good 
faith on the part of the transferes. It is not 
necessary that both parties to the transaction 
should act in good faith; mere fraud onthe part 
of the insolvent is not enough. What is required 
under the section is the fraud or want of good 
faith on the part of the transferee. 
(Obiter).—Where the transaction was between 
the insolvent and the guardian ofthe minors who 
were the transferees, the guardian's fraud could 
not be deemed to be the fraud of the minors 
under s. 53, Provincial Insolvency Act. BALUBHAT 
MOHANLAL y. KALYANJI NIOHHABHAT Bom. 373 


—S, 53—Good faith under s. 53, tf necessary 
on part of transferor, 

Under s. 53, Provincial Insolvency Act, good faith 
is necessary only onthe part of the transferee. It 
is not required that the transferor should act in 
good faith also, 

An insolvent executed a mortgage deed in favour 
of one of the creditors. The object of raising 
money was to carry on business of the debtor or 
at any rate to pay offsome of the business credi- 
tors. The consideration for the mortgage was not 
the satisfaction of the past debtof the mortgage 
merely but a substantial advance in addition to that ; 

Held, that no dishonesty could be imputed to the 
mortgagees even if it so happened that the mortgage 
money was not distributed rateably amongst all the 
creditors or that some creditors were puid to the 
exclusion of others. Apart from the cases which 
come within the purview of s. 54, Provincial In- 
solvency Act, there was no duty cast on a creditor 
to protect the interests of other creditors and it 
could not be said that one was defrauded by pay- 
ment bo another, RAMANANDA PAUL v PANKAJ KUMAR 
Quogu, RECEIVER Cul, 727 

5. 53-—Onus of proof in proceedings under 

s. 53, Provincial Insolvency Act 

In a proceeding under s. 53, the onus of proof is 
on the Receiver in the first instance, MUNNU LAL v. 
P. K. BAnERJI, OFFIOIAL RECEIVER All. 75 

8. 54— Limitation— Transfer deed com- 
pulsorily registrable —Period of three months when 
commences, 

Under s. 54, Provincial Iasolvency Act, the 
period of three months,in the case of a mortgage 
which 18 compulsorily registrable, commences from 
the date of the execution of the deed and not 
from the date of its registration, as on registra- 
tion, the deed takes effect from the date of the exe- 
cution under s. 47, Registration Act. RAMANANDA 
Pauuv, Pangas Kumar Gaosa, RECEIVER OCal.727 


s.54—Object of 3. 54-—It has nothing to 
do with publicity or secrecy of transaction— 
Favoured creditor is more Yeniently dealt with 
than volumtary transferee, 
Per B. K. Mukherjea, J.--Section 54, Provincial 
Tagolvaney Act, has gothing to do with the publi- 
çity of secrecy of the transaction; fore it çon- 
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templates payment of money and incurring of 
other obligations which do not require registra- 
tion in law and need not be made openly at all. 
The Legislature has deliberately dealt more 
lJeniently with a favoured creditor than a volun- 
tary transferee and the former can escap2 if the 
preference is given more than three months before 
the application for insolvency was presented. 
RAMANANDA Paur v PANKAJ Kumar Guosu, RECEIVER 
Cal. 727 
s. 54—S. 54, if lays down period of limita- 
tion or expression “a petition. .. cesses. thereof” 
is only deseription of application 
The expression “a petition presented within three 
months after the date thereof’ ins 54, Provincial 
Insolvency Act is not only descriptive of the applica- 
tion but lays down ə period of limitation. The Court 
Fees Act is a fiscal enactment and is notin pari 
materia withthe Limitation Act. Section 54, Pro- 
vincial Insolvency Act prescribes, a periodof threa 
months for miking an application for annulment. 
That application must be governed by the principles 
bearing onthe construction of the statute of limita- 
tion as contra-distinguished from a fiscal enactment 
such as the Court Fees Act is. BALKISAN v, 
BHANUPRASAD Nag. 479 
—5, 54—Three months’ period, whether rung 
from date of execution of transfer deed or from 
its registration—Word ‘transfer’, meaning of. 

The three months’ period contemplated in s. 54 of 
the Provinsial Insolvency Act, runs from the date of 
registration of the transfer deed, because it is by 
registration that the transfer becomes effective and 
the title passes from the transferor to the transferee 
The word ‘transfer’ in s. 54, Provincial Insolvency Act, 
means a valid and effective transfer which could only 
take place after registration and not by mere execu- 
tion of document, BALKISAN v. Bis ANDPHASAD 

Nag. 479 
—~—~—58.54—Undue  preference— Determining 
factor, 

Obiter.—It is the dominant intention of a debtor 
that is the determining factor in all cases under 
s. 51, Provincial Insolvency Act If a 
transfers a valuable property on the eve of in- 
solvency to a creditor of his, the consideration 
being the past debt due to the creditor, an in- 
ference of undue preference can legitimately be 
drawn. But if the debtor approaches a creditor for 
a loan and substantial advance ia made By “the 
latter who insists, as a part of the’ssume bargain, 
on the payment of the existing debt, the debtor 
consenting to it cannot be said to have voluntarily 
given preference buthe creditor. RAMANANDA PAUL 
v, PANKAJ Kumar Guosu, REORIVER Cal. 727 
—-—— S5, 68, 4—Sale of property by Receiver 

under Court's instructions — Whether act of 

Receiver —S. 68, if applies—Application to set 

uside sale after 21 days after sale, ıf within time. 

Where the Receiver considers thatcertain property 
«belonging to a deosthan of which the insolvent is the 
trustec should not be sold, and he merely invites 
bids under the instzuctions of the Court and yofers 
these bids to the Court Which accepts the highest bid, 
the sale,» if a sale is held, isnot the action of the 
Keceiver and s. 68of the Provincial Insolv8ncy Act, 
would not apply. An application toset aside such a 
sale does not therefore come under s. 68 but under 
s. 4 and is not barred by time even though it is filed 
alter 21 days after the date of the sale 5 

Section 68 is intended to provide an appeal to the 
Court against the acts of the Receiver und not un 
appeal to the Gourt against the acts of the Cours done 
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tbrough the Receiver. DEOSTHAN NARSINGJI Mauapas 
& DHARMASHALA v, Ma, V. D. BHAKE Nag. 110 
s. 75. Bes Civil Procedure Code, 1908, 

s. 151 774 
Provincial Small Gause Courts Act (IK of 

1887), s. T7 (1), Proviso—Setting. aside ex parte 

decree—Furnishing of security—Decree set aside 

—Surety, if discharged. 

To set aside an ex parte decree under Proviso to 
s. 17 (1), Provincial Small Oause Courts Act, security 
along with the application is furnished for the pay- 
ment of the money under the actual decree, assuming 
that it is not set aside andit is not lodged to abide 
the ultimate result of the suit. Where consequently 
an ex parte decree is set aside, the surety is dis- 
charged and ‘is not liable forthe decree that may 
ultimately be passed. MAGANLAL PITAMBERDAS KHATRI 
v. DAHYABHAI OHHAGANLAL VYAS Bom. 181 
-——— Sch. ||, Art, 28—Aliegation in plaint and 

not position of defendant determines jurisdiction, 

‘the question of jurisdiction depends entirely on 
the allegations made inthe plaint and not upon the 
positionofthe defendant; it is not material as to 
whether the defendant is a rival claimant to the estate 
or merely a person in wrongful possession of theestate. 
It is the nature of the suit and not the position of 
the defendant which must govern the question, 
and where the sujt is one for the share ofthe pro- 
perty of the deceased who died intestate, it is 
not triable by the Small Oause Judge. Zamin Suan 
Mir ABMAD p, MUKAMIL S: AH Pesh. 31 

——— Art, 28 — Construction— Appli- 
cability—Plaintiff claiming jewels of de:eased wife 
as her heir— His succession to wife's property not 
disputed by defendant—Suit is triable by Small 

Cause Court. 

On a proper construction of the relevant words of 
Art 28, Sch. If to the Proviacial Small Cause Courts 
Act, there must bea claim made by an heir as such, 
which claim isresisted by another person advancing 
a similar claim; otherwise, the Article does not 
apply. Jo 

Where plaintiff sues defendunt for the recovery of 
certain*jewels as an heir of his deceased wife alleging 
that the defendant had wrongfully taken possession 
of them, andthe defendant does not dispute that the 
plaintif has succeeded to his wife's property, the case 
Taises no question of disputed succession and is 
triable by a mall Oause Court. VEDAKANNU NADAR 
v GINANAYYA NADAR Mad, 503 
Punjab Lana, Revenue Act (XVIL of 1887), 

s. 111,—Mortgagee, if can claim partition. 

Section 111, Punjab Land Revenue Act, confers 
the right of partition only on joint-owners or join- 
tenants and unless a person falls under either of 
these categories, he cannot claim partition of agri- 
cultural land as of right. And whenonce itis held 
that a mortgagee isnot an owner of land, he can- 
not enforce partition under s. 111 in any manner, 
Suwa v, Monan SINGH Lah. 64 
Punjab Laws Act (IV of 1872), s, 5—Person 

asserting that heis ruled by custon—Burden of 





in all cases under the Pynjab Laws Act, it lies 
“upon the person asserting that he is ruled in 
regard to a particular matter by custom, to prove 
that he is so governed, and not by personal law, 
and further to prove what the paiticular custom 
is. There is no presumption created by s. 5 of 
the Act in favour of custom; on the contrary it 
is only whehe custom is established thatit is 
to be the rule of decision, Mouammap Nawaz v. 
Kavura RAM Lah. 74 
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Punjab Limitation (Custom) Act (| of*1926), 

s. 6, Art. 1—Alienation, tf includes testamentary 

disposition —Suit  attackiny will— Limitation, 

cannot be avoided by cleverly wording plaint. 

Alienation includes testamentary disposition of 
property. ? 

Where a suit in substance is a suit attacking a 
will, itis not open to the plaintifis by cleverly word- 
ing their plaint to avoid the proper limitation for the 
Suit. NAMAN v, UTTAM Lah, 285 


Punjab Municipal Account Code—Servant 
holding substantive appointment, if entitled: to 
provident fund. 

Under the Punjab Municipal Account Code, 
every servant who holds a substantive appointment 
is entitled to the benefit of the Provident Fund and 
every person who holds a substantive appointment 
comes within the letter of that rule even though he 
is appointed on probation, SrORETARY or STATE v. 
B. A. MALAK Lah.153 
Punjab Municipal Act (lil of1911), s. 41— 

“Unfit,” meaning of. 

The word ‘unfit’ in s. 41, Punjab Municipal Act, 
does not refer to the absence of professional quali- 
fications. SEORETARY OF STATE v. B. A, MALAK 

Lah. 153 

Punjab Municipal Works Rules (1925), r. 11— 
“ Professional standing’ is passible prior to 
obtaining degree from university—Executive Officer 
or President, tf can remove Municipal employee. 
The words ‘professional standing’ in r. 11, Punjab 

Municipal Works Rules (1925) are too vague to 
be properly defined and the mere fact that a per- 
son obtains his degree from a university in a cer- 
tain year does not neceisarily exclude the possibi- 
lity of his having a professional standing prior to 
that period. 

Neither the Executive Officer nor the President of 
the Municipal Committee constitutes the committee 
nor can they exercise the powers which the com- 
mittee alone can do. There is no provision of the 
Mianicipal Act or the Executive Offisers’ Act on 
the point nor in any rule or by-law made under 
those enactments which can authorize the Executive 
Officer or the President of the Municipal Committee 
to arrogate the powers to themselves, SEORETARY 
of Strate v. B. A. MALAK, Lah. 153 


Punjab Pre-emption Act (I of 1913), 8.15 (b)— 
Effect of —Right of pre-emption is conferred upon 
whole line of heirs of vendor--Priority how to be 
determined—Legatees under will whether heirs 
during lifetime of testator. 

The effect of s. 15 b), Punjab Pre-emption Act, 
isto confer the right of preemption in respect of 
agricultural land upon the whole line of heirs of 
the vendor, and not merely on the nearest heir at 
the time of the sale, but the priority of right be- 
tween claimants is to be determined according to 
the order of succession. A 

Where a widow sells property belonging to her 
husband, her husband’s collateral isan heir and is 
entitled to pre-empt under s. 15 (b), in absence of 
nearest heirs. 

Quere.—It is doubtful whether the legatees can 
be said to be heirs during the lifetime of the 
testator within the meaning of the Punjab Pre- 
emption Act. ALLAH Din v, PRABA Dayan 

Lah. 741 


Punjab Rellef of Indebtedness Act (Vil of 
1934), ss. 17, 20, scope of. Ses Registration Act 
1908, s. 17 (2) (vi)? “760 

Rallways Act (IX of 1890), $. 74 — Coniract 
between company and, consignor necessarily implying 
that goods would be carried by ordinary Gute 

e 
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On this understanding consignor packing and 
loading goods and by executing risk-notes A and 

taking risk of loss and deterioration upon himself 
—Breach in line due to floods—Goods diverted by 
another route, involving transfer of goods from 
smaller wagon to bigger—Consignor not informed 
daka in goods occurring—Company held 
table. 

The law places an obligation upon the bailee to 
deliverthe goods consigned tohim at their destina- 
tionin proper time, but he cannot be held to have 
committed a default within the meaning of g. 161, 
Contract Act, if he is prevented from fulfilling that 
obligation not by any mistake or negligence on his 
part but by some circumstance entirely beyond human 
control, as for instance, a breach caused in the railway 
line by floods. On the other hand, if the bailee is 
unable to fulfil that obligation by some circumstance 
entirely beyond human control and in order todo go 
he adopts some other course necegsarily attended 
with risk, which isnot contemplated in the contract 
between him and the bailor without the latter's 
KAES and consent, he does so at his own 
risk. 

The exemption from liability afforded to the railway 
administration by the risk-note forms A and B is. 
operative and available tothe railway administration 
only during the transit on the ordinary route and 
once the goods are diverted from that route, the pro- 
tection afforded by these risk-notes ends. In the 
absence of aclear and unambiguous stipulation to 
“the contrary the presumption ig that the consignor ats 

the time of consigning his goods contemplates that. 
the goods would be transmitted across the ordinary 
route within a reasonable time and the railway 
administration must, in such cases, always be deemed 
to have accapted the goods for despatch by _ the 
ordinary route. 

Ina contract between the consignor and the Rail- 
way Company it was necessarily implied that the 
consignments were to be taken to their destimation by 
the ordinary route. Uponthis understanding the. 
consignments were packed and loaded, and the con-- 
signor took the risk of loss or deterioration upon him- 
self by execution the risk-note forms A and B. The 
company, due to breach caused by floods, diverted the. 
consignment to another route which involved transfer" 
of goods from small to bigger wagon. The consig-- 
nor was not informed, There was a shortage in the. 
goods consigned: 

Held, that the diversion of route and the transfer of: 
goods from a small wagon to a bigger one constituted 
a breach of a necessarily implied term in the. 

_ contract between the parties, and the Kailway 
Oompany could not, therefore, claim any protection 
under the risk-note forms A and B. If they had 
informed the consignor he would have taken the 

: necessary measures, but they did not convey any 
information to him, It could not therefore be held 
that they acted like an ordinary prudent man dealing, 
with hisown goods and that they were therefore 
Guilty of negligence and were consequently liable for’ 
the losscaused. Messrs, Krsan LAL MATBUMAL Ye 
B. B. & 0. I. RAILWAY COMPANY Ail. 70: 
Receiver — Appointment of — Partition suit —- 

Receiver cannot be appointed asa general rule—- 

Heldtn facts that order appointing Recewer was 

justified. ° . ; 

In a partition suit the plaintif who was a minor’ 
was entitled to as much as a half of the property ;. 
and jhe quarrels in the family and the conduct of: 
defendand had made it fmpossible for him ip the- 
past during the pendency of the suit to get hie- 
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fair share of the harvest ; and ıt was probable that 
in spite of any precautions taken by the Court, the 
plaintiff would not be able to secure his fair share 
in the income from the property so long as it re- 
mained in the hands of defendant, The Court ap- 


pointed a Receiver only to harvest the existing 


crops : h 
Held, that although in general, a Receiver will 
not be appointed merely because a member of a 
family files a suit for partition, yet inthe circum- 
stances of this case the order was justified. Saravana 
MUDALIAR v. SINGARAVELU MUDALIAR Mad, 519 
Commission and allowances—A ppointment by 
Court—He is entitled to ordinary commission and 
allowance and also to lien on estate—Hven after 
discharge he is entitled to lien, 

Where a Receiver or manager is appointed by 
the Court ina suit properly constituted, such 
manager is to be considered as appointed on be- 
half of all persons interested in the property, and 
he is entitled to his ordinary commission and 
allowance, and algo to a lien on the estate as against 
all persons interested in it for the balance, what- 
ever it may be, that shall be found to be due to 
him on taking his accounts. A Receiver, though 
discharged by the dismissal of the suit in which he 
was appointed, is entitled to a lien on the estate 
for all his just claims and allowances. Daw Oo v. 
U Ba Trauxe Rang. 30 

Suit againat—Receiver appointed by Court— 

Sanction of Court is necessary. 

it is necessary to obtain sanction of the Court 
before bringing an action for possession of proper- 
ty in possession of a Receiver appointed by the 
Court, NrisuinagsA  CHARAN NANDI ~v. THAKUR 
Asbutoss DEO GHATWAL | , -~ Pat, 762 

Two persons asserting rights as landloras 

-Receiver appointed to take charge of property 

during dispute—His position—Bona fide settlement 

by him — Whether binding on rightful owner. 

Where during a suit regarding u dispute between 
two persons asserting rights as:‘landlords, a Reteiver 
is appointed, he ig the landlord for the time being 
and where he makes a bona fide -settlement in the 
interest of the estate, in the ordinary course of 
management, it is binding on the rightful owner. 
Mananir Das v, Upit NARAIN VERMA Pat, 849 
—Whether legal representative or assignee of 

decree-holder—Estate to which he ,is appointed 

including decree to be executed—Recetver, if should 
be brought on record—Proper procedure, 

Receivers appointed by the Uourt are officers of 
‘the Court, and are not the legal representatives or 
assignees of all or any ofthe parties to the suit 
nor is it the practice ofthe Court to bring Receivers 
on the record in a suit, and subject them to liabi- 
lity as tc costs, The proper form of procedure in 
a case where an estate of which a Receiver has 
been appointed includes adecree to be executed, is 
for the Receiver (unless he already possesses the 
power) to apply in the suit in which hê was 
appointed for liverty either to file a fresh darkhest 
in his own name, or to continue the existing darkhast 
in the name of the darkhastdar on giving hima proper 
indemnity as to costs. HANMANT NARAYAN KqLKaRNI 
v. B. R. JAINAPUR Bom. 395 
Registration—Evidence as to age—Sub-Registrar’s 

opinion as to executant’s age when document . was 

presented for registration, if can be act®pted as evi- 

dence of age. h 

Under s. 34 ot the Registration Act, 1908, an enquiry 
‘as to whether any of the parties concerned in the 
yogistration isa major or not ia Rof one of the 





e 


ose 


lxxxvili : 


Reglstration—concld; 


duties imposed onthe Registràt. The opinion of 
the Sub-Registrar, therefore, as to the executant's age 
when the document was presented for registration 
cannot be accepted as evidence of his age at all, 
much less as vonclusive evidence. KISAN V. JAIWANTI 

Nag, 920 
Registration Act (XVI of 1908), ss.17 (1), 49— 

Receipts purporting to put an end to mortgage rights 

must be registered—Receipts not registered—Mort- 

gagor, whether can rely on such receipts as evidence 
of payment of mortgage debt. 

Receipts purporting to put an end to the mortgage 
rights, do not come within the exception em- 
bodied in s. 17 (2) (xt), Registration Act, It fol- 
lows, therefore, that such receipts are compulsorily 
registrable under s. 17 (1) of the Act. These 
receipts can be relevant only as evidence of pay- 
ments of mortgage debts either in full or in part, 
Otherwise they would be irrelevant. And if they, 
ure relevant only for proving payments of the 
mortgage debts, they certainly would affect the 
mortgage debts by reducing them considerably. 
Where, therefore, such receipts and not registered, 
the mortgagor cannot rely upon them as evidence 
of payment of the mortgage debt in question. Korr 
Baarma LINGAPPA V. S. NILAKANTAPPAYYA WADYAR 

Mad, 208 

$.17 (2) (vI)—Agreement relating to lease 

for 12 years including property of persons not 
applicants before Board recorded by Board under 

s.17, Punjab Relief of Indebtedness Act (VII of 

1934)— Whether requires registration—Plea of lack 

of jurisdiction in Board to pass order — Civil 

Court, if can entertain it--S. 10, Punjab Relief 

of Indebtedness Act (VII of N scope of. 

If an agreement recorded bythe Debt Conciliation 
Board ander s. 17, Punjab Relief of Indebtedness Act, 
relating to a lease fora period of 12 years, includes 
properties of pers>ns who were not applicants before 
the Board, it requires registration, even if such record 
of the agreement is considered to be a decree falling 
under s. 17 (2) (vt), Registration Act. 

Obiter.—Secticn 2}, Punjab Relief of Indebtedness 
Act, only debars a Civil Court from taking cognizance 
of certain classes of suits, and a Civil Oourt can take 
cognizance of a plea of lack of inherent jurisdiction 
in the Board to pass a cértain order, Firm Jsinpa 
Ram Fates Cuanp vy. Maun Lah. 760 
— ss, 17 (2) (vl) 49 as amended in 1929 

“Order passed by Magistrate tn case under s. 145, 
Criminal Pfocedure Code (Act V of 1898) in 1923 to 
effect that mortgage of disputed property was 
created, in favour of plaintiff — Order based on 
compromise as contained tn statements of partres 
and incomplete without referencetothem—-Suit by 
plaintiff on mortgage subsequent to amendment of 
section—Admissibility of, order and statements of 
parties—Mortgage. 

Plaintiff, instituted a suit for sale of certain pro- 
perties on the allegation thata mortgage or charge 
was created in his favour, under either an oral award 
or in cansequence of certain statements and procegtl- 
ings in a Criminal Court, when defendant No. 1 had 
filed a complaint against hêm under s, 145, Criminal 
Procedure Code. The order was passed by the Magis- 
trate dh February 2, 1923, before s. 17 (2) Yvi), Regis- 
tration Act wasamended ‘in 1929, to the effect that a 
mortgage was created in favour of the plaintiff in 
Tespectof the property in dispute. It was passed 
incohsequegge of the compromise arrived at between 
the parties and contained in their statements and 
without referring to the statements the order was 
incomplete and incomprehensible ; 
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Held, that the suit was maiftainable. ‘The order 
of the Court was excepted from registration without 
any qualification before the amendment of 1929, and 
being thus admissible in evidence coufd be relied 
upon by the plaintiff in support of his case, F1oxai 
PILLAI UDAYAN v. SUBBARAYA PILLAI Mad 667 
8. 17 (2) (xb—Morigagor selling mortgaged 

property— Purchaser redeeming mortgage out of 
money left with him—Receipt reciting extinction of 
mortgage—Admissibility—Sutt, if can be instituted 
on such receipt— Question, if can be raised by way 
of defence -in mortgagec's suit. 

Where the mortgagor of a certain property sub- 
sequently sells it and the mortgage is redeemed by the 
purchaser out of the money left with him, the receipt 
reciting the fact of the extinction of the mortgage is 
admissible in evidence on the ground that the tran- 
saction is not between the original parties to the 
mortgage. The purchaser can institute a suit to 
enforce the contract. He can also, ina suit by the 
mortgagee, raise the question by way of adefence, 
UDHAM BINGH v. BASHAMBAR Das Lah. 168 
s. 47, Sre Provinoial Insolvency Act, 1920, 
727 








8. 54 
—s. 47—Scopeand applicability of. 

Section 47, Registration Act, refers to a register- 
ed document and its operation from the date on 
which it would have operated if no registration had 
been required or made, Firm Rampratap SIRI= 
NARAYAN v, Darsan Ram Pat. 505 

8.49. Suz Registration Act, 1903, s. 17 (2) 

(vt) as amended in 1929 667 
—s.87—Operation and scope of. 

The operation of s, 87, Regist ation Act, does 
mot extend to those cases in which an application 
for registrition is made out of time. Firm Ram- 
PRATAP StRINARAYAN v. Darsan Ram Pat. 505 


Religious endowment — Mahant — Whether can 
grant permanent settlement. 
A mahani can grant a permanent lease of math lands 
provided such a settlement is made in the ordinary 
‘course of management. MAHABIR Das v. Upit Narain 











VERMA Pal. 849. 
Religious Endowments Act (XX of 1863), 
ss. 18,14. Sez Wak? 813 
Remand, Sze Criminal trial 415. 
Res Judicata, Sze Civil Procedure Oode, 1908, 
s. 11 33 
-———— Applicability Technical considerations- 





Res judicata between  co-plaintiffs — Decision, 

arrived at by united efforts of plaintiffs, whether 

binds all co-plaintiffs—Decision in suit by 

reversioner, whether binds all reverstoners. f 

The application of the rule of reg judicata by the 
‘Courts in India should be influenced by no technical 
considerations of form but by matter of substance 
‘within the limits allowed bylaw. The raison d'etre 
‘of the rule isto confer finality on decisions arrived 
at by competent Courts between interested parties after 
genuine contest; and to allow persons who had, 
‘deliberately chosen a position to reprobate it and to 
blow hot now when they were blowing cold before 
‘would be completely to ignore the whole foundation 
ofthe rule. lt cannot be denied that an issue may 
be res judicata between co-plaintiffz, as well as co- 
defendants, and although for an issue tobe res 
judicata between co-plaintifis, there must beea real 
contest between them, yet when the interests of 
various plaintifia are common, and no question of 
adopting two conflicting positions as leetween them- 
selves arises, the decision arrived at by the united 
efforts of all will bind thomefor ever, espegiglly when 

eo. 
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` id s . 
the only person concerned in holding the opposite 
position has had a full fight. 

A guit brought by a reversioneris for the benefit 
of all the reversioners entitled to sue and just as any 
finding given in favour of a reversioner benefits all 
members of the reversionary body, a finding arrived 
at against him injures everybody concerned. Ras 
Basas v. AHMAD SAID AKiTAR KHAN Lah, 302 
—Defence which might have been raised in 

prior suit cannot be subject-matter of subsequent 
- suit. 

Where a party did not plead a matter in defence, 
it is debarred from raising it as the subject-matter 
in asubsequent suit. KANHAIYA Lan v. BANKE 
BE.ARI All. 66 


Execution— Auction sale — Confirmation 
suspended—Appeal by decree-holder— Auction- 
purchaser not impleaded—- Decision in appeal, if 
binding on him. 

Although the orders passed in execution are govern- 
ed bys. llof the Oivil Procedure Code, the order 
affects only the parties or their privies and not 
strangers who had not derived their title from the 
parties, 

Where the execution Oourt does not confirm the 
auction sale but suspends the confirmationand the 
decree-holder appeals against the order without 
joining the auction-purchaser, the auction-pur~ 
chaser would not be bound by the decision in 
appeal. Mapao MUKUND NAKHATE v. RAMCHANDRA 

Nag. 268 
— Execution —Wrong order becoming final—-If 
tan be set aside in subsequent execution— Civil 

Prozedure Code (Act V of 1908), s. il. 

“ Where a wrong order in execution, holding that 
tlie decree culd, not bs ‘executed, has become final 
because an appeal therefrom was dismissed as time- 
barred, the principles of res judicata apply and 
that order cannot be setaside in execution sub- 
sequently, AMIR Kuanv. KHAIR MOHAMMAD Gautam 
HABIB : Pesh. 275 

Question of plaintiff's title raised in appeal 
—Suit dismissed entirely on another ground—~ 
Question of title cannot become res judicata, 
Where in an appeal in a declaratory suit, 

plaintiff's title is challenged but the High Oourt 
dismisses the suit on another ground, not going 
into the grounds of title, the question of title is 
sub judice and cannot act as res judicata in a sub- 
sequent suit. KARTAR SINGH v, BHAGAN Lah. 60 


Suit by A against B and O claiming certain 

plot of land—B claiming plot as vendee from O— 

. Court holding A as owner and not U—~—Appeal by B 
alone without impleading O—Linding of trial Court 
_ negativing O's title if operates res judicata against 

B—Civil Procedure Code (Act V of 1908), a. La. 

A brought a suit against B and (claiming certain 
plot of land. B claimed the plot as vendee of ©. The 
trial Uourt held that the owner of the plot was A and 
not C and theraby necessarily negativel B's right, B 
preferred an appeal to which A alone was made 
party with the result that C was not a party on record 
in appeal. The contention was raised that the decree 
of the trial Uourt negativing C's right became final 
in the absence of an appeal by him and operated as a 
bar to B's attempt ty re-open that decision: 

Heidthat the trial Court's finding negativing C's 
right did nst op2rate as res judicgta against B who 
claimed title through G. AWULAYI v. RAKKA KUDUMBAN 

LA Mad, 717 
-— T getting preliminary: decree in mortgage 
_sutt—Zransfer of deeree in favour of, UT 


178—G. L—AH 
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applying in insolvency and being adjudged in- 
solvent—-M applying for final decree—Objection by 
Official Recetver that transfer was fraudulent, dis- 
missed—~Application before Insolvency Court under 


8. 53, Provincial Insolvency Act (V of 1920), if 
barred by res judicata. 
T had a mortgagee right in a mortgage. He obtain- 


ed preliminary decree in the enforcement of 
the mortgage and transferred his rights under 
the decree in favour of M. The transferee thereupon 
applied fora final decree. During the pendency of 
the above-mentioned suit, T applied to the Insolvency 
Judge, to be adjudged an insolvent. The Insolvency 
Judge declared him an insolvent. An Official 
Receiver made an objection to the application of M 
for the passing of the final decree on the ground that 
the transfer was fraudulent and without considera- 
tion. The Court dismissed the objection and passed 
a final decree as prayed by M. The Official Receiver 
thereafter applied to the Insolvency Oourt, under 
s. 53, Provincial Insolvency Act, for a declaration 
that the transfer was null and void againsthim. The 
Court granted the declaration asked for and held 
that the transfer was fictitious and without considera- 
tion and was made with the object of defrauding 
the creditors. On appeal it was contended by M 
that the dismissal of the Receiver's objection in the 
final decree proceedings operated as res judicata to 
the proceedings under a. 53: 

Held, that as the genuineness of the transfer by 
T iu favour of. M was not a question directly and 
substantially in issue inthe suit on foot of the mort- 
gage, the subsequent trial of this question by the 
Insolvency Judge was in no way barred. The ques- 
tion had arisen only incidentally, Mcnnu LAL v. 
P, K. BANERJI, Ovriorat RECEIVER A Au. 75 
maini ALUGA holding estate on behalf of joint 

family—Claim in share of estate by other members 

finally dismissed by competent Court --Decision 
operates as res judicata against subsequent claim by 
< descendants of previous claimants, 

Where atalugdar held certain estate on behalf 
of the joint family and the other members ðf the 
family claimed a share inthe estate and filed a 
regular suit against the telugdar which was decided 
by the Settlement Officer who had the power to de- 
cide it before introduction of Oivil Procedure Code 
in Oudh and there- was a final decision of the 
Financial Commissioner and their claim wag yp- 
jected but no appeal was preferred, to the Privy 
Council, this decision operates aseres judicata 
in 4 subsequent claim by the descendants of the 
predecessor claimants on the ground that 
talugdar was holding the estate for the family, be 
that regarded asa trust or not, and the question 
cannot pe subsequently re-opened, JADUNATH SINGH 
v, BIS ESHAR SINGH Oudh 950 
Revision, SEB Mxecution 432 

Government of India Act, 1935 (25 & 26 

Geo, V, Gh. 42), 8. 224 (2)—Powers of High Court 

interlocutory order not amounting to, ‘case 

tlecided'—Revision, tf lies. b 

Section 224 (2), of the Government of India Act, 
1935, limits the High Uburt's powers to question ” 
judgmente.of inferiur Courts to those given under 
the,ordinary law. No revision can, therefore, be 
entertained from an interlocutory order which is not 
a decided case, AMAR Sined v. SEORETARY Or STATE 

Lih.292 
awar anaa Other remedy open—Interferenes. 

The High Oourt will not interfere in revision 
whore there is another remedy open to the party. Bur 
the other remedy which is open to the applicant in 


. 
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revision must be a certain and conclusive remedy 
allowed by law. Mauna AHMIN v Mauna Sauna 

Rang. 789 

Refusal to issue commission — Order, tf 

revisable, ° 

One of the primary concerns of the Courts of law 
ought to be to avoid unnecessary delay and waste 
of money as far as it is possible to do so in the 
administration of justice. 

The High Courts have jurisdiction to interfere 
in revision even in interlocutory proceedings if 
they are satisfied that the decision against which 
the revision is filed was wrong and illegal. Con- 
sequently an order dismissing an application for 


the issue of commission is revisable., M. J, Suera 
& Co. v. Ramiza BI Mad. 290 
Sale of Goods Act (lll of 1930), s. 38 (2)— 


Contract of sale of bags of corn by instalment— 
| Suiton default of first instalment—Similar actions 
on default’ of second and third instalments— 
Objection taken in third suit that it was barred by 
0. Il, r 2, Civil Procedure Code (Act V of 1908) 
— No such objection to second suit—Held that on 
terms of contract and circumstances, there were 
separate causes of action and suit was not barred. 

A default in payment for one or more instalments 
does not by itself necessarily amount to a repudiation 
of the whole contract by the buyer, the question in 
every Case being one ofthe intention of the parties. 

There was & contract between the parties whereby 
they agrced to give and take delivery of 1,500 bags 
of corn in three instalments of 500 bags each. After 
the default of the first instalment a suit was filed in 
respect of that instalment and similar action was 
taken when there was default in the second 
instalment. At the time of such suit there was 
also a default in respect of the third instalment. 
When a suit was filed in respect of the third defaulted 
instalment, it wascontended that the cause of action 
for the second and the third suit was the same and the 
third suit was, therefore, barred by O. H, r.2, Civil 
Procedure Code: 

Held, that on the terms of the contract and the 
circumstances that no such objection was taken to the 
second suit from which the intention of the parties 
could be gathered, the contract gave rice to three 
separate obligations and therefore to three separate 
causes of action, The suit wag not, therefore, barred 
by O. ll, r, 2, Civil Procedure Code, RATAL J. 
Korvari v. LAXMIOJAND Srinivas Rang. 538 
Second appeal—Appellate Court erring in law in 

arrvting at conclusion upon facts—Interference in 

second appeal by High Court. ` 

Where the lower Appellate Court has erred in law 
in holding that on the facts the descent has 
not been from preceptor to disciple the finding can 
be interfered with in second appeal. GruLAM 
Mosy-vp-D1w v. HAJRAN BIBI Lah. 58 
~——-— Finding of fact—Whether facts found 

justify conclusion drawn, can be considered, 

The Court can, in second appeal consider whether 
the fagts found justify the conclusion drawn by the 
lower Courts. VIRANBAI v, PARMANAND wu BANGALDAS 

. . Sind 801 
Interpretation of facts by lower | Court—If 

can be dealt with in second appeal. ' 

Where the facts are clearand what isin dispute is 
interpretation of the facts by the lower Appellate 
Court, its findings sre not the findingsof fact and 
they tan be dealt with in second appeal. LABS Singa 
v. JABSO , . Lah. 81 
~——— Misapplication of law of evidence--Whether 

open to correption in second appeal. 
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Second appeal—concld. | os 
> . . 

Where in a case the convincing evidence has been 
set aside inthe lower Appellate Court on a ground 
that can have no legal basis whatever such a 
glaring misapplication of the law of evidence’ is 
open to correction in second appeal Kisan 9, 
J AIWANTI Nag. 920 
Question of fact — Decree in suit against 

karta of joint Hindu family alone—W hether binding 

upon family or karta alone is question of fact— 

Practi:e—Parttcs. : 

Jt is a question of fact to a large extent whether 
a decree passed ina suit against a kerta of a joint 
Hindu family alone, is binding only upon the named 
defendant or is binding upon the family. Which 
conclusion is arrived at depends on whether it isa 
fair inference that though sued alone he is sued in 
his representative as well aein his personal capacity 
or whether he is sued only in his personal capacity. 
In the former case the decree will be binding upon 
those he represents as well as upon himself; in the 
latter case it will be binding upon him only In 
matters of this kind it is vary much the better course 
to take, to join the members of the family and avoid 
the disputes which may arise subsequently. GANGA- 
RAM v. OHAPSI Nag. 865 

Question of law—Proner inference to be 
drawn from proved facts, whether question of law 

—Custom, if question of law. ae 

The question what is the proper legal inference 
to be drawn from the proved facts of the case is 
a point of law and can be raised in second appeal; 
custom is a mixed question of law and ~ fact. 
BABASALEB APPASAHEB SIRANDGOUDA V. LAXMANAPPA 
RAMAPPA KALIMANI Bom. 854 

- Question of law — Whether right legal 

inferences have been drawn from facts found is 

uestion of law. 

While a Court in second appeal will not interfere 
with findings of fact of the lower Appellate Court, 
whether right legal inferences have been drawn 
from those facts, whether, for instance, the posses- 
sion is adverse or not, whether a transferis made - 
with intent to defeat or delay within the meaning 
of s, £3, Transfer of Property Act, are questions of 
law, which can be dealt with in second appeal. 
PARMANAND JBANGALDAS V. JAIRAMDAS SADRURAM 

Sind 469 

Set-off — Vendee mortgaging property purchased, 
` back to vendor—In suit by third party mortgagor 
and mortgagee made parties—That mortgagee had 
only 8 annas interest in property, established— 

Suit by mortgagee on mortgage —Piea that mortgagor 

not liable to full amount— Claim, if can be reduced 

and allowed under O. VIII, r. 6, Civil Procedure 

Code (Act V of 1908). 

A person purchased a property from another and 
having had the property conveyed to the vendee she 
mortgaged it back to her vendor for the unpaid 
balance of the purchase money. Subsequently litiga- 
tion ensued at the suit of another person in which 
litigation, both the mortgagee and the mortgagor 
were parties,and in which it was decided that the 
mortgagee-vendor had not 16 annas interest in the 
property but only 8 annas odd. Thereafter ina 
suit by the mortgagee-vendor on the mortgage against 
the vendee-mortgagor, the latter contested her 
liability to the full amount on, the allegation that 
the vendor had not sold her the entire amunt he 
purported to sell : ë ü 

Held, that the relief claimed by the mortgagor was 
not maintainable, The sale and the Mortgage were 
two distinct trangactions and it was the mortgagee 
whoge seourity was diminished, te? 
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Held, also that even if the mortgagor's right was 
established, her claim was for an unliquidated sum, 
and as such, could not be set-off under O VIII,r. 6, 
Qivil Procedure Oode. Brat SHAIMA v. BANK oF BIHAR, 
LTD. OHAPRA Pat, 383 
Sikh Gurdwaras Act (VIII of 1925), s. 2 (ay— 

Followers of Baba Ram Rai, whether Sikhs 

There is an essential difference both in belief and 
in practice between the Sikhs as defined in the 
Sikh Gurdwaras Act, and the followers of Baba Ram 
Rai. Baba Ram Rai never becamea follower of 
the 8th, 9th or 10th Guru; on the other hand he 
was their rival and established an institution of 
his own at Dehra Dun: neither henor his followers, 
therefore, can be styled asthe followers ofthe 10 
Gurus; or believers in the 10 Gurus. Locan COMMITTEE 
or Gurpwaras, L AHOBE y. SARDUL SINGH Lah 886 


Specific performance—Suit for—Plaintiff not 
performing his part nor alleging that he is willing 
to do it—If can succeed. 

Where in a suit for possession in pursuance of a 
contract it is established that the plaintiff has not 
performed his part of the contract nor does he 
allege nor does he prove that he was ready and 
willing to perform his part of the contract, that is 
fatal to the success of the plaintiff in the action. 
NRISHINGHA OHARAN NANDI v. Trakor Asautosa DEO 
QHATWAL Pat. 762 
Specific Rellef Act (| of 1877), s. 9—Decision 

under—Revision, if maintainable—Civil Procedure 

Code (Act V of 1908), s. 115. 

Under s. 115, Civil Procedure Code, the High 
Oourt can interfere in revision with a decision of 
the lower Court under s 9, Specific Relief Act. 
BADR-UL ZAMAN v, FIRM HAJI Faiz ULLAH ABDULLA 

i All. 799 

8. 31—Mutual mistake of parties to sale-deed 
—Vendee, if bound to sue for rectification— 
Subsequent purchaser with notice of mistake, if 
protected, 

Where a sale-deed through the mutual mistake of 
the parties fails to express their true intention, 
the vendee is not bound to sue under s 31, Speci- 
fic Relief Act, for rectification of the deed as that 
section is an enabling section and the fact of its 
not being made use of, cannot deprive a purchaser 
of the rights conveyed to him. A subsequent pur- 
chaser with knowledge ofthe mistake is not pro- 
tected by the last clause of the section. BARSATI v. 
SARJU PRASAD Oudh 609 


s. 42—In execution decree-holder trying to 
attach property belonging to K and O separated 
brothers of judgment-debtor—His attempts failing 
twice—Suit by K and O for declaration of their 
title to property, maintainability of. 

One L obtained a money decree agaiost H. In 
execution of this decree, he got a warrant issued 
for attachment of movable property of the judg- 
ment-debtor which he undertook to point out in 
the judgment-debtor's shop. He took the bailiff to 
a shop which was being carried on by K and O, 
brothers of H. These persons told the bailiff that 
the shop belonged tothem, and that the judgment- 
debtor H was separate from them and was not a 
partner in it, the bailiff returned without attach- 
mente» The decree-holder made another attempt to 
have the warrant executed by attachment of goods in 
the shop. K andC then instituted a suit fòr declara- 
tion that they were exclusive owners of the shop, 
H had no doncern wish if and that their assets 
were noi, liable to atteehment and sale: execution of 
the decfee against H; e 
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Held, that the suit was maintainable as there was 
not only an assertion of a hostile title, but on 
attempt to seriously infringe the plaintiffs’ rights, 
It was not necessary for them to wait till their 
goods had actually been attached, and then to sus 
under O. XXI, r. 68, Civil Procedure Oode. Nann 
LAL v. Frem Keararrr Lan Cuaman Lan Lakh, 128 
S 42— Jurisdiction of Civil Court to direct 

entries in Collector's registers to be corrected— 

Declaration regarding shares of parties or that 

certain shares in Collector's registers are wrong if 

can be given. : 4 

The Oivil Court does not exeraise jurisdiction over 
the Land Registration Department of the Oollector at 
all, though when moved inthe right way, it will give 
a declaration regarding the shares of parties, or even 
a declaration that certain entriesin the Collector's 
registers are wrong, But that is a very different 
thing from the Oivil Oourt directing that entries in 
the Collector's registers be corrected. DHANI Sao 
v. BISHUN Pragan SINGH $ Pat, 633 
—_———-§, 54 -Granting injunction is discretionary 

and there would be no ‘interference in Letters 

Patent Appeal. 4 7 h ? : 

The grant of an injunction is a discretionary 
matter, and where both the Township Judge and 
the Judge of the High Court who dealt with the 
matter on second appeal considered that the case 
was one for an injunction, the decision will not be 
interfered with in Letters Patent Appeal. MUNICIPAL 
Coumitres, Myaunemyav. Paw Haine Rang. 817 
--ss. 54, 57—Grant of license b) eupply 

electricity — Whether a contract giving rise t> 

perpetual injunction —Whether implies negative 
covenant on the part of Government not to start 

similar work during currency of license 390 
Stamp Act (Il of 1893, ss.12, 35 — Effective 

cancellation —Depends on circumstances of each 

case—Tests—Stamps held were not effectively 

cancelled. f 

When the Act speaks of an ‘effectual manner’ of 
cancelling a stamp, it means a manuer which is 





° 


sufficient to render the stamp in the eyes of a «® 


normal and ordinary person one which has already 
been used and has ceas2d to be a new stamp. Whe- 
ther the cancellationof a stamp on an instrument 
amounts to effectual cancellation under 8. 12, Stamp 
Act, so that it would be admiszible in evidence under 
s.33depends upon the circumstances of each vase, 
The test to be applied isif the stamp became, detach- 
ed fromthe document to which it has been affixed 
and came into the possession of a person of ordinary 
honesty and prudence, could he conscientiously use 
that stamp again. : ; 

The stamps upon the promissory note were in the 
form of four single one anna stamps in the shape of 
asquare, two stamps above and two stamps below. 
‘Across the two top stamps are written the name of the 
two promisors, while the right hand bottom stamp 
was quite clearly defaced by the thumb impression of 
one of them. The thumb impression from she right 
hand stamp impinged on the left haud stamp of, the 
lower row to the extent @ some millimetres. A very e 
small portion of the performation itself was discolour- 
ed,and a still smaller portion of the actual st@mp : 

Held, that to all intents and purposes thd} stamp 
was a new and uncancelled stamp. Mary K. Nixmeyea 
v. Eprasia Moosast MAMOSJIRE _ Rang. 144 
s, 35—Promissory .not admifged—if can 

subsequently be reje:ted on ground of being in- 

sufficiently stamped, F i 

Even though an insufficiently stamped instru- 
megt his been wrongly admitted in evidence, it 
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should not be called into question at any sub- 
sequent stage of the same suit or proceeding. The 
trial Court has no more authority to review its 
own order admitting the document in evidence 
than an Appellate Court would have to reverse that 
order on appeal, AvADH SINGH v. RANDHIR Sinan 
Oudh 338 


ss, 35 (a), 36—Striking of balance in 
account of book of creditor with statement bagi rehe 
lene signed by debtor—Document, whether agreement 
or acknowledgment —Document not duly stamped— 

Whether admissible after payment of penalty. 

Where a balance is struck in the account book of a 
creditor and the phraseology of the account is bagi 
Tehe lene iekha ker ke char so tees rupiya and it 
is signed by the debtor, the document is an agree- 
ment and nota mere acknowledgment because it 
contains a promise to pay. Such a document though 
not duly stamped is admissible in evidence after the 
penalty on the document is paid by the party relying 
on it, Frem Durr OHAND MADIAN 0, PANTRI 
ss. 35, 36—Promi e ja 

. 35, 36—Promissory note insuficientl 

stamped—If could be splitted and kii in 

portion as acknowledgment to sape limitation—Such 
document admittadas whole but only portion relied 
as acknowledgement — Appellate Court, if can 
question admissibility. 
| The document must be considered as a whole, and 
ifitis an instrument insufficiently stamped as re- 
quired by the Stamp Act, then it should not be ad- 
mitted in evidence for any purpose. If therefore the 
document in question is a promissory note and cannot 
be split up, the Court cannot admit it in evidence ana 
rely on only a portion of it ay an acknowledgment 
to save limitation. 

Where the trial Court admitted an insufficiently 
stamped document in its entirety but relied only on 
a portion of it to save limitation, the Appellate Court 
would be precluded from questioning the admissibili- 
ty of the document even though it had been wrongly 
admittetl_ by the trial Court. Fram Ratanyt Baia- 
All, 578 
— 88,35, 36—Snit for money on document 

executed by two persons—Document not duly stamped 

—Haecution admitted by one of them—Court if 

can reject document as against him, i 

Where on a suit brought on the basis of a document 
executed by twa persons, oneof the executants 
admits the exeeution of the document, it is not open to 
the Courtto reject it as against himeven if the 
document ie not duly stamped, Firem Durr OBAND 











MAIDHAN v. PANTHI Lah. 197 
Successlon Act (XXXIX of 1925), s. 2 
Succession Act, 1925, s. 383 : ji 735 





-—8.214—Mortgage, if debt under a. 214. 
Obiter.—A mortgage is not a “debt” within the 
meaning of 8,214, Succession Act. The par of 
8. 214, does not, therefore, apply to a suit on, 
mortgage brought by a representative of the mort? 
gageo, KULWANTA Bewa v, Karam OHAND Sont 
A . Cal. 87 
8, 214 (1) ( b)—Decree-holder dying Pendine 
execusion—His widow applying for substitutiqn as 
heir—Application is necessary before Court pro- 
ceeds me execution—Succession certificate, neces- 
sity. of. 
Where a ggeree-holdor dies pending execution 
proceedings, e proper application to be made by 
is personal representative or heir is for leave to 
carry on or proceed with the pending execution 
proceedings. Syeh an application would fall with- 
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in the words “upon an application of a person 
claiming to be so entitled”. “To be sp entitled ” 
means, as is plain from s. 214 (1) (a) to be en- 
titled to any part of the deceased's estate.” When 
the widow of the judgment-debtor applies for her 
name to be substituted for that by her deceased 
husband to carry on the proceedings, she claims “to 
be so entitled " and such application is necessary 
before the Court can proceed with the pending 
execution, The Court cannot, on that application, 
proceed with the execution unless a succession cer- 
tificate is produced. TesRAT RasmaL MARWADI 9. 
Rampryart Nagi 581 
Sze Oivil Procedure Code, 1908, 

O. XXI, r. 58 152 


— $$. 216, 220, 273-—-Suit by representatives 
of mortgagee whether barred—Scheme of Act— 
Whether intended to cut down rights of beneficiaries 
—Right to represent estate under 8. 216, for 
specified purposes is not same as right to deal with 
beneficial interest in estate—Administration when 
complete, administrator becomes virtually functus 

officio, . 

The whale scheme of ss. 216, 220 and 273, and 
other provisions of the Succession Act, is only to 
provide for representation of the deceased's estate for 
purposes of administration, and is not intended to 
cut down the rights of the beneficiaries. In other 
words the position is that where a grant of admi- 
nistration is made, the grantee is constituted the 
person competent and entitled to represent tho 
persons beneficially interested in such persons, 
Therefore, merely because an estate isin the hands 
of an administrator, the beneficiaries are not thereby 
rendered incompetent to deal with their interest in 
the estate. 

All that s. 216, Succession Act, provides is that 
until the grant isre-called or revoked, mo other 
person will have the right to act as representative 
of the deceased, but the right to represent the 
estate for the purposes specified in that section is 
not the same as the right to deal with the beneficial 
interest in the estate. The moment administra- 
tion iscompleted, the purpose of the grant will 
have been fulfilled and the administrator would 
virtually become functus oficio. Thereupon the 
grant would stand revoked in effect, if not by a 
formal order of Court. Kunwanra Bewa v, Karam 
Onanp Sonr Cal. 873 

ss. 228, 276—S. 228, scope of —Production 
of original will, if dispensed with—Duty of Court 
in such cases—Will deposited in foreign Court— 

Application under 5.276 with copy of will - Court, 

if can grant letters of administration or allow 

petition to be amended. 

The real object of 8, 228, Succession Act, is to dis- 
pense with the production of the original will owing 
to its having been deposited in some other Court. 
A Oourt of Probate acting under the English practice 
retains for ever original will of which probate has 
been granted byit, The section is merely an enabl- 
ing section and if the Oourt in this country considers 
that there is a question to be decided relating to the 
validity of the will, the Oourtis bound to try that 
question before enabling the executor to act under 
the will. 

Where under s, 276 an application for probaf® of a 
will is made, the copy of the will having been obtained 
true one being deposited in a foreign Court but it is 
found that the application should have bee} for Letters 
of Administration under s. 228, the Court can grant 
letters of adnrinistration with? a copy of theappy of 
the wili? annexed or at least can allow the 
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application’ to be amended. Ram Lat v, Onanan ‘overtaking tram on cross-roads ig negligent and 


ASS. ' Lah. 224 

——-—~ 88.383, 213—A pplication for revocation of 
succession cerlificate basing right on will alleged to 
be made by Hindu after January 1, 1927 —Probate, 
af necessary. 

Where’ a person makes an application for revo- 
‘cation of succession certificate granted to another 
person basing his right upon a will alleged to be 
executed by the deceased Hindu after January 1, 
1927, the will comes under sub-s. (e) of s 57, Suc- 
cession Act, and s. 213, is no barto such applica- 
tion and it is not necessary for him to take out 
probate of the will of the deceased. 
Dorea Prasap All. 783 
Sugarcane Act (VIII of 1934), U. P. Sugarcane 

Rules, 1936, r. 13—Two persons acting jointly as 

agents of person mentioned in r. 13—Both, if can 

be convicted in respect of price of same cane pur- 

.chased on same day. 

Where two persons are acting jointly as agents 
of persons mentioned under r.13, U. PL. Sugarcane 
Rules, 1936, and one of them is already convicted 
on the ground that he did not pay the price of 
sugarcane purchased, it cannot be suid that ag the 
two cases against them related ty the price of 
the same cane purchased on the same day and one 
of them has already been convicted, the other should 
not be convicted. Empzrorv. Basu RAM 

Oudh 632 (a 
Sults Valuation Act (VII of 1887), s. 11. 5> 

Execution ; 275 
Telegraphy Act (XIII of 1885) 5. 20—Person con- 

victed and sentenced under ss. 3 and 6 of Wireless 

Telegraphy Act (XVII of 1933) if can be convicted 

under s, 20 in respect of same wireless set—Sub- 

sequent issuing of license to take effect from date 
earlier than one on which person was in possession 
without license, if converts possession to one with 
license—Held, that under the circumstances nominal 
fine was sufficient —Use of wireless receiving set 
PRN license, whether amounts to offence under 
3. 
Where a person is convicted and sentenced under 
ss. 3 and 6 ofthe Wireless Telegraphy Act, there is no 
justification for a separate conviction under s. 20 of 
the Indian Telegraphy Act or for a separate sentence 
under _ that section in respect of the same wireless 
recelving set, 
. _ A license issued subsequently by the postmaster to 

take effect from a date earlier than the date on which 
the accused is said to have been in possession without 
B license, has no effect of converting what was posses- 
sion without a license inta possession with license 
or in other words of givinga sort of a pardon in 
respect of an offence already committed. Itis not in 
accordance with the spirit of the law that any 
official should have the power to convert what is 
an offence into whatis not an offence by the mere 
issue of a license subsequent to the event, 

Held, that in the circumstances of the case, a nomi- 
nal fine wae sufficient. 

Quaere,—Whether the use of a wireless receiving 
set Without a license would amount to an offence under 
8.20 ofthe Iadian Telegraphy Act which in view of 
8.4 of that Act could not have been intended to 
include wireless receiving sets used ordinarily to 
receive broadcast programmes. In re A, S, Panpian 
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—— Ñegligence—Damages—Act of bus-dpiyer in 
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dangerous, 

It is a negligent and dangerous act to overtake 
another vehicle on a cross-road, and ib is obvionsly 
far more dangerous to overtake a tram on a 
cross-road for, this necessitates enteriog the 
opposing line of traffic and driving in the opposite 
direction to that which the cros3-traffic is entitled 
to anticipate, E.J. WILLIAMS v, MAHOMED SULEMAN 
Cal. 359 
Transfer of Property Act (IV of 1882), s. 52~ 

“Any other party” whether mean only opposite 

party, 

Obiter per Wort, J.- Words“ any other party” 
in s. 52, Transfer of Property Act, are not io any 
way restricted only to any opposite party. NRISHINGHA 
Ouaran NANDI v, THAKUR ASHUTOSA DEo G. atwau 

Pat. 762 
~—~——8,53--Mere preference of .one creditor to 

another, if transfer within meaning of s. 53— 

Difference between transfers in bankruptcy and 

transfers under s. 53, 

Mere- preference of one creditor to another is not 
a transfer within themeaning of s 53, Transfer of 
Property Act. There is a distinction between 
transfers in bankruptcy which are bad, because 
they do in fact prefer one creditor to another, and 
between transfers which fall under the provisions of 
s. 53, Transfer of Property Act, and which are bad 
because they are sham transactione intended to 
benefit the debtor and defeat or delay the creditors 
generally. PARMANAND dJHANGALDAS V. JATRAMDAS 
BADHURAM ; Sind 469 
—s, 53—Para. 2 of sub-s. 1 does not come 

into operation until provisions of Para. 1 are 

fulfilled. 

Section 53, Transfer of Property Act, does not 
apply to cases simply where one creditor is pre- 
ferred to another, and the provisions of Para, 2 of 
sub-s. (1) of s. 53 of the Act donot come ints 
operation until the provisions of Para. 1 of that sub- 
section have been fulfilled. PARMANAND J: ANGALDAS V. 
JaTRAMDAS SADHURAM Sid 469 








A to Rand second to P—P assigning to G—R suing 
A without impleading PorGand obtaining 
foreclosure decree—R selling to defendant No. i 
as property free from incumbrances—Defendent 
No. l mortgaging it to plaintiff as unincumbesed 
estate—G then obtaining decree on ehis mortygage— 
S. 55 held applied and plaintiff “could recover 
damages from K for breach of covenant— Measure 
of damages. i 
A mortgaged certain property toone R by a 
registered mortgage. At a later date, A mortgaged 
by way of second mortgage to P who assigned to G, 
At a later date, R sued the mortgagor A without 
impleading either G or P and obtained a foreclusure 
decree and possession. R sold to first defendant as 
8 property free from encumbrances and defendant 
No. 1 mortgaged to plaintiff as an unineumbered 
estate. R died and his representative-in-interest 
was defendant No. 2. G sued defendant Na z, 
defendant No. 1, and plaintiff when it became” 
known forthe first time to defendant Ng 2, dx- 


fefidgnt No. 1, and plaintiff that G had an, interest ° 


in this property. Gobtaineda decree and the pru- 
perty was lost. The question arose: was the plaintiff 
entitled to pursue the remedy which the first 
defendant had againet his vehdor on tletovenant for 
freedom from incumbrance ? 

Held, that the answer to the question could be 
found in s. 55, Transfer of Property Act, as the 

e * 


— 88. 55 11) 18), and (2)—First mortgage by ° 7 


tiv, . 
Transfer of Property Act—-contd, 


Court was concerned with the rights, not of a 
mortgagee but of a person, against, not a mort- 
gagor, but a vendor It was a ‘person against a 
‘vendor; not*a ‘mortgagee’ against a ‘mortgagor. 
By linking up sub-s. (2) clause beginning “The 
benefit of the contract mentioned in this rule 
with sub-s. (1) (g) which does not relate to any 
“eontract.” R must bedeemed to have contracted 
with defendant No. 1 that he hal power to 
transfer and that the property was freo from 
incumbrances. The benefit of the contract passed 
to the plaintif and accordingly the plaintiff 
could recover damages from defendant No. 2 to 
the extent of the loss caused due to the fact that 
P's mortgage was outstanding in the hands of G. 

Held,also the measure of loss was not the amount 
of the debt for the securing of which this property 
was mortgaged but the value of the security. 
But plaintiff had only part interest, If the value 
of the subject-matter exceeded the debt, the 
plaintifs claim against defendant No. 2 would be 
fimited to his debt, though, had defendant No. 1 
sued defendant No. 2, the liability would be 
greater. If the value of the subject-matter was 
Jess than the debt, the damage would be the value of 





‘biect-matter. Rinsav, MOHANLAL Nag 612 

thg aunen 55 (6) (b)—Rights of vendee. ana 
3 t 

keki 65(b). Sur Contract Act, 1872, s. ne 

_-—-—§, 91 (b). Sse Civil Procedure Oode, 190%, 

O. XXXIV, 1 595 


——- =6, 92 as amended by Act XX of 1929-— 
Applicability of principles of, to Punjab—Co- 
mortgagor redeeming entire mortgage, whether 
subrogated to rights of original mortgagee to claim 
contribution from other co-mortgagors by foreclosure 
or sale of their share. 

If a subsequent mortgagee or purchaser pays off a 
mortgage, he is subrog uted to the rights of the prior 
mortgagee whose debt he discharges. ‘here is, there- 
fore, nb reason why one of the ¢+-mortgagors, who 
pays ofthe entire mortgage, | shoul. not be equilly 
subrogated. Indeed, the position of the co mortgagor 
ig much stronger than that of a subsequent mort- 
gagee or purchaser who pays off a prior mortgagee, 
for, under the law, jt is incumbent on the o-mort- 
gagor to pay the entire mortgage charge before he 
can redeem hig own share of the mortgage. This 
equitable principle has long been recognized in 
England, and was followed by the Courts in India 
before the Transfer of Property Act was passed. This 
equitable principle therefore applies in the Punjab. 
The redeeming co-moitgagor js, therefore, subrogated 
to the rights of theoriginal morlgagee as regards his 
right to claim contribution from the co-mortgagors 
by foreclosure or sale of their share in the property 
mortgaged. ABDUL Guarun Kuan v. Firm MANGAT 
RAL-GANGA SABAI Lah. 778 


5.92 as amended by Act XX of 1929 


— Effect, if retrospective — Whether applies in case 


6 mortgagor. . 
ine Transfer of Property Act, as amended 





< by Trasfer of Property (Amendment) Act of 1929, 


i active in effect. 
= dA 92 does not*apply in the caseof a moit- 
gagor. It deals with the rights of a co-mortgagor 
who redecma property subject to the mortgage, 
Supeaya KUPA Josarv. "Timmanna SUBRAYA BHATTA 
Bom. 974 
———88. 106, 116~-Lessee holding over, after 
expiry of term of lease— Relations of parties are 


INDIAN CASES 


~.. 988 
Transfer of Property Act—ogncld. <° ; 


governed by terms of original lease—Notice to quit 

—Notice to quit given on basis of commencenieht 

of tenancy on date of original lease~Validity. 

When the lessee holds over after the expiry of 
the term fixed by the lease, the relations between 
the parties are governed by the same terms as are 
embodied in the original lease. ` 

Where a lease granted for one year commences say 
on 21th, and the lessee is allowed to hold over after 
the expiry of the lease, the tenancy commences on 
24th and, therefore, a notice given to quit, on tlie 
basis that the tenancy commenced from 21th is 
valid, Banan v. Ram BHAROSA All. 986 
-——S, 123 — Religious gifts whether excepted 

from operation of. 

Buddhist religious gifte arenot excepted from the 
operation of s. 123, Transfer of Property Act. 
Daw Sgin v. MA Mar Ma Rang. 232 
Trust—Creation of—Employee of Bank as part of 

his engagement depositing money by way of 

security for honesty— Money placed on fixed deposit 
in his name—Agreement to pay interest--Such 
money is held by Bank in trust—Insolvency of Bank 

—Money can be followed soa:to reach assets of 

Bank—Presidency Towns Insolvency Act (III òf 

1909), s. 52 Q). ; 

Where an employee of a Bank as a part and 
parcel of his employment trausaction, deposits cer- 
tain amount by way of security for his faithful 
and honest service while in the employment and 
such deposit is placed upon fixed deposit in the 
name of the employee, the money is held by the 
Bank in trust for such employes The mere agree- 
ment to pay interest on such deposit cannot destroy 
the character as such of that money which still 
remains trust money, If the Bank subsequently 
becomes insolvent, the trust money can be followed 
so asto reach the assets of the Bank from what» 
ever source they might come. Inthe matter of 
HINDUSTAN COMMREROIAL Bank INDIA, Lro. MADRAS 

Mad. 428 

——-—Taluqdar holding estate on behalf of joint 

family— Whether in trust for other members~—Such 

trust if discharged when other members accept 
guzara, 

Where a member of a joiat Hindu family holds 
a property on behalf ofthe joint family and sub- 
sequently a grant is given to him by the Govern- 
ment of that property, hə holds the property even 
after the grant on behalf of the family and if this 
constitutes a trust, that trust is discharged when 
the other members who claim a share in ths proper- 
ty subsequently accept a guzara. JADUNATA SINGH 
V. Bisnzs.ak BING Oudh 950 
U. P. Agriculturists' Reilef Act (XXVII of 1934), 

8.30-—Mortgagor is not entitled to refund of 

interest overpatd by him to morigagee—Usufructuary 
mortgage— Agreement not to re-open accounts—~ 

Accounts, if should be re-opened. 

Where ina redemption suit ib is found that the 
mortgagor has overpaid interest tothe mortgagee, the 
mortgagor is not entitled to claim a refund ofthe 
money so overpaid, unders. 30 (4), U. P. Agriculturists’ 
Relief Act. 

The opening words “notwithstanding anything in 
any contract to the contrary” in s. 30 clearly imply 
that even in case of ausufructuary mortgage, ampuntg 
can and must be re-opened between the mortgagor 
and the mortgagee “in spite of the fact that they 
might have agreed that there shall be ip accounting 
between them. SaB00OuaraAN Lar v. UMbAO BEGAM 

$ ~ All. 437 
———6, 33 — Usufructuary mortgagor, $f can 
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‘maintain suit under s. 33—Mortgagor owning pro- 
perty mU. P. and another province mortgaging 
property situated in both provinces under one 
deed in Tjeu of single debt—Suit under s. 33, if 
can be maintained, 

A person borrowing a loan and giving a usu- 
fructuary mortgage in lieu thereof owes money to 
the mortgagee and incurs a ‘debt’ and is a ‘debtor’ 
of his mortgagee. He can, therefore, institute a 
suit under s. 33, U.P. Agriculturists’ Relief Act. 

The laws made by the local ‘Legislature of one 
province cannot affect rights in lands situate out- 
gide the territories for the time being constituting 
that province. TheU. P. Agriculturists’ Relief Act 
affects, and is intended to affect, substantive rights. 
Therefore, a mortgagor owning property in the 
United Provinces as well as in another province, 
who has mortgaged properties situatein both the 
provinces under one deed, in lien of a single 
advance, is not entitled to take advantage of the 
provisions of s. 33, Agriculturists Relief Act passed 
by the local Legislature of the United Provinces. 
WaAHID-UD-DIN v. MAKHAN LAL All. 177 


U. P, Encumbered Estates Act (XXV of 1934), 
ss 4,14, 3, Rules under Act, r. 6—Special Judge 
af can restore application made under 8. 4, and 
dismissed for default, under s. 151, Civil Procedure 
Code (Act V of 1908, —R 6, scope of—Special 
Judge if a ‘Court'—His powers. 

The scheme of the U, F, Encumbered Estates Act, 
and the language of r. 6 of the Rules made by the 
Local Government under the Act, unmistakably lead 
to the conclusion that subject to certain limitations 
the Civil Procedure Code, has been made applic- 
able tothe proceedings in the Court of the Special 
Judge. The Special Judge, therefore, has inherent 
jurisdiction under s. 15], Oivil Procedure Code, to 
restore an application made under s.4 of the Act, 
which was dismissed by him for default of the deb- 
tor, if good cause is shown, 

Rule 6 of the Rules made by the Government 
under the U. P. Encumbered Estates Act, is not 
restricted to £, 14 of the Act. 

The Special Judge appointed under the U. P., 
Encumbered Estates Act, is vested with judicial 
powers and is, therefore, a ‘Court’, His orders’ have 
the force of a decree and in certain sircumstanceg 
he finally adjudicates between the parties appearing 
before him. Ram Swarup v Devi Das All, 994 


—88.7,1(2)—S. 7, if applies to Naini Tal 

Taksil. 

“United Provinces” has nowhere been defined 
in the U. P, Encumbered Estates Act, and it must, 
therefore, be interpreted in s. 7 and wherever it is 
used in the Act inits ordinary sense. Standing by 
itself “United Provinces” must necessarily in- 
clude the particular areas which have been exclud- 
ed by sub-s. (2) of s.l of the Act. If the Legis- 
lature intended “ United Provinces” to be inter- 
preted as “ United Provinces minus the areas ex- 
cluded under sub-s. (2) of s. 1,” it could have 
plainly indicated its intention to that effect. The 
exception contained in sub-s. (2) of s.1 should be 
interpreted inthe limited sense, namely that the 
encumbered estates situated in the excluded areas 
cannot get any relief under the Act, though other 
proyé#ions of the Act which either confer some 
. benefit upon the landlord or impose some disability 
‘upon the creditor can operate *everywhere in the 

United Prgvinces including the excluded areas. 

Consequently’ s. 7 applies to Naini Tal Tahsil. BRIJ 

Bruarl ax v, Upat Naga SBAH ; All, 187 
'™ 
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s. 7 (1) (b)—Suit for perpetual injunction 
* by mortgagee against lessee of mortgaged property, 
if barred— In respect of any debts,” meaning of. 
A suit for perpetual injunction by a mortgagee 
against a lessee of the mortgaged psoperty is not 
barred by s. 7(1) (b), U. P. Encumbered Estates 
Act The expression “in respect of any debts" in 
s. 7 (1) (0), does not mean “having connection 
with any debt.” Jar NARAIN Misra v. SataM LALL 
: Oudh 621 
U.P. Municipalities Act (I! of 1916), s. 116 (b). 

Ses U. P. Municipalities Act, 1916, s. 118 89 
ss. 118,124 (1), 116 (b)—Trust or wakf 

created long before Board came into existence— 

Whether comes under 3.118 or s. 124 (1)— Private 

well and land dedicated to public for specific 

purpose— Board, if can transfer it. 

Trust or wakf which had been made long before 
the Board came into existence comes under s. 118 
or 8, 124 (1), U. P. Municipalities Act. 

A private individual made a dedication or wakf 
of his well in favour ofthe public, that is that 
the public had a particular right of user to use 
this well and the adjoining land for the purpose 
of fairs on certain festivals; 

Held,that there is a difference between a public 
well and the well which has been dedicated to 
the public for certain specific purposes only, not 
a transfer of the property to the public and that 
the well and the ground appurtenant to it did not 
come unders 116(0), U P. Municipalities Act. The 
well andthe land appurtenant to it came under 
“property held by it in trust” and, 
therefore, the Board was not entitled to transfer 
this property by the sale deed, as s. 124 (1) pre- 
vents a Board from transferring such property. 
UHIMMAN LAL v. ZABUR UDDIN All 
—8, 326 (1) (3)—Work done under contract— 

Suit for balance due— Whether falls under 3. 326 (1) 

— Limitation for such suit. 

A suit claiming the balance due for work done 
under a contract between the parties is not a suit 
falling within s. 326 (1), U. P. Municipalities Act, 
1916. If itis, thena notice complying with that Act 








is essential, but if it is not, the action can proceed * 


without any euch notice. The period of limitation 
for sucha suit is not six months as provided by 
s. 326 (3), but three yeurs as provided by the Limita- 
tion Act. Ram Narain v. MUNIOIPAL Boarp, MUTTRA 
All. J9 
U. P. Stamp (Amendment) Act lll of 1936), 
s. 6-A, proviso (2), Sch. I-A, Art. 48 (c)— 
Power-of-attorney—Stamp duty payable—Power of 
Court to give time, for making good deficiency— 
Special power-of-attorney executed outside British 
India--Duty payable. i 
Stamp duty payable on a power-of-attorney exeĉuted 
at Ajmere under Art. 484c) of Sch. I-A of the U. P. 
Stamp (Amendment) Act (III of 1936) is Ra, 1-8, 
If it is not properly stamped under the proviso to 
s. 6-A (2) of the Amendment Act, the Appellate 
Çourt can admit this power-of-attorney onthe duty 
chargeable being paid thereon. ` 
Under Art. 48 (c) of Sqh. I-A of the Amendment “Act, 
read with s. 180f the Stamp Act, a special power-of- 


attorney éxecuted outside British India is chargeable „ 
‘ wtth'a duty of Re 1-8. Under the proviso to s.6-A 


(2) of the U. P. Amendment Act (ILI of 1936) the 
Court can allow time to pay the necessary stamp 
duty. Dro Saran Kumari Devi v, Hea Hicansss TRE 


MBHARANI SRIMATI PRITAM KUMARI + Oudh 82 
Vatuation. Sze Privy Council 250 
Vendorand purchaser. Beg Contract 822 
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‘ iWakf—Greátion of—Undue influence—Onus—Bvi- 

dence showing no undue influence in creation of 

wigql—Onus is on person challenging document 

creating wadal a ground of undue influence, to 
rove undue influence. 

Where the plaintiffs challege the wagf executed by 
the deceased through whom they claim as reversioners 
on the ground of undue influence, the onus is upon 
them to prove thatthe documents were signed under 
the undue influence when prima facie it appears that 
they were executed when deceased understood the 
contents and was not acting under undue influence in 

reparing them : 
X Held, that no undue influence was proved, and 
also that the executant was of sound mind when he 
executed the document. MAHBUB SINGH v. ABDUL 
Aziz KHAN a PG 386 
—Mutawali—Power of District Judge to 
remove, in miscelianeous proceedings —Limitatton 
on his powers—Whether can order in such proceed- 
ings, mutawali, to render accounts— Religious En- 
dowments Act (XX of 1863), ss. 18, L4—- Civil Proce- 
dure Code (Act V of 1903, s. 92. A 
The District Judge, when an office of the mutawali 
of wakf has fullen vacant, has power in the proper 
circumstances to make an appointment to fill the 
vacancy ; but he has no general power to remove 
the mutawali in miszellaneous proceedings, on an 
application by one of the beneficiaries, his powers in 
this respect being limited and defined | by as. 18 
and 14, Religious Endowments Act, 1863, and s. 92, 
Civil Procedure Code, nor hashe power in such pro- 
ceedings to require the mutawalt of a private en- 
dowment to render accounts, MonamuaD YUSUF v. 
MCHAMMAD AYUB Pat 813 


Will—Execution—Proof of—Copy of will containing 
copy of signature of testator, produ:ed — Words 
“ signed before us” at foot but no attestation by 

- witnesses Held, valid execution not proved, 

A copy ofa will admitted tobe in the haud- 
writing of a particular person purported , to contain 
a copy of the signature of the testator, and at the 
foot of it there were the words: “signed before us, 
but no names of attesting witnesses were found 
beneath’ that phrase, There was no indication that 
the attesting witnesses ever did attest it, mor was 
there any indication as to their identity nor wae 
there any evidence that the original will was in 
existence at the time of the testator’s death: 

Held, that it might be inferred from the fact that 
thestespator signed this will that there was en inten- 
tion to complete it but actual completion of the will 
could not be*inferred and therefore, no valid 
execution of the will was proved. ALAMELU AMMAL 
v. U. PARTHASARATHI NAIDU Mad, 947 
—No probate--Effect. h | 

When the willis not probated, no rights of any kind 
ean be founded upon it. MAHABIR Dasa, UDIT NARAIN 











VERMA Put, 849 
Probate—Onus of proof— Will made by sick 
and dying person—Degree of understanding 


equired by testator, stated, 

The roles sh to the burden of proof are two: The 
first, that the onus probandi lies in every case upon 
the party propounding a wih, and he must satisfy 
the conscience of the Court thatthe instrument so 

~ propoutded is the låst will ofa free and capable 
testator.” The second ig, that if a party writés or 
prepares awill under which he takes a benefit, that 
is a circumstance that ought generally to excite the 
suspicion ofp Court, apd calls upon it to be vigi- 
lant and jealous in examining the evidence in sup- 
ort of the instrument, in favour of which it ought 
pot to pronounce unless the suspicion ie removed, 

bs e 


. INDIAN GASES na 


[1938 


Will—coneld. Ee E 
and it is judicially satisfied that the paper propound- 
ed does express the true will of the deceased. 

Willsare too frequently made by the sickand 
dying ;-the degree of understanding thex€fore which 
the law requires is such as may reasonably be'ex- 
pected ‘from persons in that condition. lt is not 
enough that a testator is able to answer familiar and 
usual questions, That has always been laid down. 
He must beable toexercise a competent understand- 
ing as tothe general nature of the property, as tothe 
state of hisfamily, and as to the general condition 
and claims of the objects of his bounty, as to the 
nature of the instrument which he executes, and as 
tothe general nature and general objects and the 
provisions which it contains; if he cando that though 
he may be very feeble and debilitated in under- 
standing, and be at the point of death, it is enough, 
EvusooF AHMED SEMA V, ISMAIL AUMED SEMA 

Rang. 165 

Wireless Telegraphy Act (XVIlof 1933), ss. 3 
and 6. Ser Telegraphy Act, 1885, s. 20 59 

WORDS AND PHRASES:-— : 

.—“Deva sahi" in Gujarati, if connotes express 
promise to pay. h 
The words “deva saki” in Gujarati do not connote 

an express promise to pay. BALKRISHNA MamsuKHRAM 

v, JAYSHANKAR NARAYAN Bom, 174 

—'‘Lodge’, meaning of. 

The word “lodge” when used in regard to Courts is 
usually meant to convey “a deposit of a formal docu- 
ment of information or complaint, ete’ Picuat PILLAI 
UDAYAN V. SURBARAYA PILLAI Mad. 667 
Workmen's Compensation Act (VIILof 1923), 

8, 3—Deceased employed in Electric Supply Com- 
pany to put up and change posts and to connect and 
disconnect wires—On day of accident deceased while 
returning from his work stopping tohelp other 
workmen employed to do same work and meeting 
with death while so helping—Such helping customary 
and without objection by employee—Accident held 
arose out of and in course of employment. 

Deceased was one of the workmen employed by 
an Electric Supply Oompany to put up and change 
the posts and to connect and disconnect wires. On 
the day of the accident he was sent out to discon. 
nect wires from a certain house. The other two 
employees of the Company were told to go and 
replace a post at certain place. The deceased finished 
his work and onthe way back, carrying the wire 
which he had disconnected, he saw the other 
two men at their work and stopped to 
help them, He had done this sort of thing 
before without any objection raised by his employer 
and there was a custom ef thus helping others, 
The work which they were doing wasthe kind of 
work for which he was employed. These two men, 
had dug a hole for a new post close to the 
one which they were going to replace and both 
went away leaving the deceased alone who climbed 
up the old pole to disconnect wires from the top of 
it. As he was coming dowa, the pole fell and he 
came down striking the new pole that was going to 
be erected and which was lying on the ground near 
ln consequence ofthe injuries he receiy- 








. g Rang&49 

—— meng, 3--Hngine driver employed on launch 
during whole roind voyage—During temporary 
halt, driver while doing repairs to enghe meeting 


accidental death—-Accident held arose But of and 
in course of, employment, eee. 
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An engine driver was employed on a launch 
during the whole round voyage. In the course of 
the voyage d temporary halt was made, during this 
halt the driver did some repairs to the boiler, and 
in the courss of executing thoss repairs steam 
escaped from the boiler and scalded him so severe- 
ly that he died : h 

Held, that the accident arose out of, and in the 
course of, his employment. It could not be said that 
merely because a temporary halt was made his em- 
ployment did not continue during that halt. K. O, 
Nata v. SALIMA KHATOON Rang 652 


s, 3 (11 —Death in course of employment— 
Facts proved giving rise to conflicting inferences of 
equal degrees of probability as to cause of death 
—Onus of proving case is not discharged by 
applicant. , wee 
Jf the facts proved give rise to conflicting infer- 

ences of equal degrees of probability, so. that the 

choice between them is a mere matter of conjecture, 
then of course the applicact fails to prove his case, 
because it is plain that the onus in these matters is 
upon him, | 

Compensation was claimed on the ground that the 





' deceased met with his death from elephants, in the 


course of his employment. There was no real evidence 
which might be considered as affecting the balance of 
probability one way or the other. The whcle subject 
remained a matter of guesswork, and death from 
violence, or death from epilepsy, or death from some 
unexplained cause might afford a right answer: 

Beld, thatthe applicant haa not discharged the 
onus of proving his case BOMBAY Burma Txapine 
Corporation, Ltp. v. Daw Car Hang 249 


s. 10—'Claim’, meaning of. 

A claim within the meaning of s. 10, Workmen's 
Compensation Act, is a communication by or on 
behalf of the workman from which the employer 
can seo that a demand is being made upon him to 





ay compensation in respect ofan accident, BALAMAT 
54 AGEN’, Dast INDIAN RAILWAY Cai, 810 
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$.10—Sufficient cause—What is, can be 
decided only with reference to facts of each:case 

—Workman re-employed after accident by same 

employer onsame wages and remainiag in employ- 

ment for ten years—His subsequent discharge— 

- Proceedings by him for compensation—There was 
held sufficient cause for not instituting proceedings 
within six months of accident. 

What is ‘sufficient cause” within the meaning of 
s, 10, Workmen's Compensation Act, can only be 
decided in each particular case with reference to 
the facts and circumstances of that case. 

A workman returned to work three months after 
he met with an accident during his work and was 
re-employed by the same employer in the same 
workshop at the same rate of wages and he con- 
tinued tu work there for about ten years. He was 
subsequently discharged from the service and then 
he brought proceedings for compensation : 

Held, that as he was in work, and likely to re- 
main in work on the same wages as before, that 
was sufficient cause for his not bringing proceed- 
ings under the Workmen's Compensation Act, with- 
in six months of the accident, ALAMAT v. AGENT, 
Hast INDIAN RAILWAY Cal. 810 
—8.10—Workman employed in large concern 

like railway making demand for compensation to 

superior fellow workman like foreman—Whether 

claim under s. 10. 

Where the employer is a railway company, a 
very large concern, a demand by a workman to a 
foreman for compensation is not a claim within the 
meaning of s. 10. After all a foreman is only a 
fellow workman in a superior position. Heis not 
a person authorized by his employer to receive 
claims or to deal with them. Claims oughtto be 
made to someone higher in authority who can see 
that they ure brought to the notice of that branch 
of the executive of the Railway which is charged 
with the administration of matters arising out of 
the Workmen's Compensation Act, SALAMAT V. AGENT, 
East INDIAN RAILWAY Cal. 810 
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